Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


'"7" 


/^■TT 


\ 


SUPPLBMBNT 


TO  THB 


ENCYCLOPEDIA 


OP 


PLEADING  AND  PRACTICE 


COMPILED  UNDER  THE  EDITORIAL  SUPERVISION  OF 

WILLIAM  M.  McKINNEY. 


20573 


VolJL 


N  ORTHPORT,  LONG  ISLAND,  N.  Y. 

EDWARD  THOMPSON  COMPANY,  LAW  PUBLISHERS. 

190^ 


Copyright,  1904 

BY 

EDWARD  THOMPSON  CO. 


Ail  Rights  Reserved, 
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The  titles  of  the  articles  are  repeated  in  the  order  in  which 
they  are  to  be  found  in  the  original  work.  At  the  top  of  each 
page  are  given  the  name  of  the  article  and  the  pages  thereof 
which  are  supplemented  by  reference  to  and  statement  of  the 
late  cases.     Thus : 

S50-SS3  BILLS  IN  EQUITY.  Vol.  III. 

at  the  top  of  a  page  signifies  that  pages  350  to  353  of  the  article 
"  Bills  in  Equity  "  in  the  third  volume  of  the  original  work  are 
supplemented. 

In  both  text  and  notes  the  catch  lines  which  appear  in  the 
ENCYCLOPiBDiA  OF  PLEADING  AND  PRACTICE  are  here  repeated 
in  connection  with  new  cases,  thereby  denoting  that  such  new 
cases  support  the  statement  of  law  made  in  the  text  or  notes  of 
the  original  work  under  the  corresponding  catch  line. 

The  large  heavy-faced  figures  refer  to  the  pages  of  the  volume 
of  the  original  work.  The  smaller  figure  following  the  page 
number  in  the  notes  refers  to  the  original  note  numbered  by  that 
same  figure  on  that  page.  Thus,  a  note  numbered  3M.  1.,  with 
cases  cited,  indicates  that  those  cases  support  the  proposition 
to  which  the  cases  in  note  i  on  page  350  were  cited. 

In  some  instances  the  new  cases  have  necessitated  the  writing 
of  new  text,  and  the  fact  that  such  text  is  new  is  indicated  by 
inclosing  it  with  brackets.  In  the  notes  great  freedom  has  been 
indulged  in  stating  new  illustrations  and  applications. 

The  omission  of  a  title  that  appeared  in  the  original  work 
implies  that  no  new  cases  on  that  subject  have  been  found. 
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DEFAULTS. 

13.  in.  Pasties  to  Default  — 1.  In  Whose  Favor  — r?.  Per- 
sons Not  Parties.  —  See  note  i. 

13.  2.  Against  Whom — *.  Infants  —  inGenanL  —  See  note  3. 

Whrni  JudgmeBt  Erroneout  but  Eot  Void.  —  See  note  4. 

c.  Insane  Persons  —  voidftbie,  Eot  void,  —  See  note  6. 

14.  IMiBiidaBt'i  Banudy.  —  See  note  5. 

15.  g.  Deceased   Defendant  —  DMth  Pending  AeUon.  —  See 

notes  I,  3. 

19.  1.  ChrktiAa  Eama  of  Pbdntiff.  —  6.  Judgment  for  Tnzee  Aftte  Sendee  on 
A  judgment  by  default  is  valid  against  Onardinn.  —A  judgment  by  default  for 
the  defendants  properly  named  in  the  taxes  may  be  rendered  against  the 
summons,  notwithstanding  a  misno-  property  of  an  insane  person  when  ser- 
mer  in  the  summons  of  the  Christian  vice  is  had  upon  his  guardian.  Hun- 
name  of  one  of  the  plaintiffs.  Bradley  ter  v.  Kansas  City  Safe  Deposit,  etc., 
V.  Sandilands,  66  Minn.  40.  Bank,  158  Mo.  262. 

Jodgnwnt  in  Earns  of  Party  Having  Eo  Where  One  Member  of  Partnership  lo 

lAtereet.  —  The  owner  of  a  promissory  Insane. —  In  Ludwig  v,  Lazarus.  10  N. 

note   brought  suit  in  the   name  of  a  Y.  App.  Div.  62,  it  was  held  that  in  a 

bank   which  had    no    interest  in  the  suit  to  dispossess  a  firm  of  underten- 

note,    and    the    defendant    permitted  ants,  service  of    summons  upon   one 

judgment  to  go  by  default,  believing  member  of  such  firm,  the  other  being 

the    bank    to    be    a    bona  fide  holder  of  unsound  mind  and  absent  from  ih: 

thereof.     It  was  held  that  on  making  city,  was  sufficient  to  give  to  the  magis. 

proper  application  the  judgment  would  trate  jurisdiction    to    issue    the    final 

be  set  aside  with  leave  for  the  defendant  warrant. 

to  plead  in  a  stated  time.     Western  14«    S.  Judd  v.  Gray,  156  Ind.  278; 

Nat.  Bank,  etc.,  v,  Paul,  (N.  J.  1901)  Exp,  Roundtree,  51  S.  Car.  405. 

49  Atl.  Rep.  830.  1ft.  1.  Stevenson  v.  Virtue,  13   Pa, 

13,    S.  Wise  V.  Schloesser,  iii  Iowa  Super.  Ct.  103. 

16:    York    Draper   Mercantile  Co.   v.  Judgment  on  Claim  Bond  Against  Snre- 

Hatchiason,  2  Kan.  App.  47.     Compare  ties. —  Where  a  defendant  has  filed  a 

Harrison    v.    Wallton,    95    Va.    721,  claim  bond  for  property  upon  which  an 

wherein  there  were  infants  not  in  esse  execution   had   been   levied,  and  has 

who  were  regarded  as  parties  by  repre-  joined  issue   under   Rev.  Stat.   Tex., 

sentatioo.  §  5299,  and  dies  before  trial,  it  is  not 

i.  Jackson    v.   Brunor,  (Supm.   Ct.  proper  to  dismiss  as  to  him  and  take 

App.  T.)  17  Misc.  (N.  Y.)  339.  judgment  by  default  against  the  sure- 

Supp.  Fl.  &  Pr.— I  1 


le-ar  defa  ul  ts.  Voi.  vi. 

16,  J.  Joint  Codefendants  —  (i)  Where  Portion  Not  Served 
—  (»)  Genwal  Bolt.  —  See  note  2. 

17,  See  note  i. 

18,  {2\  Against  Portion  Served —  Other  Aotioai.  —  See  note  8. 

19,  (3)  Form  of  Joint  Judgment  Where  Some  Default  —  (b)  By 
Yerdiot  and  Defiialt.  —  See  note  5. 

90.  (e)  Effect  of  Judgment  Againit  Part.  —  See  note  I. 

31.  (d)  By  De&nlt  Againit  Part  Before  Final  Diiposition  ai  to  Othen. — 
See  note  3. 

33.  (f)  Againit  All  or  Hone  —  aa.  In  Contract.  —  See  note  4. 

33,  cc.  In  Actions  Based  on  Several  or  Joint  and  Several  Liability  — 
Where  Liability  SeveraL  —  See  notes  2,  3. 

34.  IV.  When  Axithobized  —  1.  Jnrisdiotion  of  Fenon  as  Affect- 
ing Validity  —  a.  In  General.  —  See  note  3. 

30.  Judgment  Void,  Hot  Merely  Erroneoni.  —  See  note  I . 

37.  c.  Service  of  Legal  Process  Required  —  (i)  In 
General.  —  See  note  2. 

ties.     Muenster  v.  Tremont  Nat.  Bank,  ware  Co.  v,  Ramsay,  14  Tex.  Civ.  App. 

92  Tex.  423.  185. 

15.  8.  Moseby  v.  Southern  Mfg.  dO.  1.  Beshears  v,  Vandalia  Bank- 
Co.,  4  Okla.  492,  holding  that  a  judg-  ing  Assoc.,  73  Mo.  App.  293. 

ment  in  attachment  proceedings  is  not  dl«    8.    See    Cockrell   v.   State,   22 

void,  but  is  voidable.  Tex.  Civ.  App.  568. 

16.  2.  Carter  v.  Kaiser,  (Tenn.  Ch.  33«  4.  Finance  Co.  v.  Hanloo,  75 
1898)48  S.  W.  Rep,  265.  III.   App.    188;  Pease  r.  Appleton,  75 

IT.  1,  Roberts  v,  Pawley,  50  S.  111.  App.  346. 
Car.  491,  citing  6  Encyc.  of  Pl.  and  After  a  dismissal  as  to  one  defendant 
Pr.  17,  18,  and  holding  that  a  judgment  who  is  an  unnecessary  and  improper 
entered  by  default  against  two  persons  party,  a  judgment  by  default  may  be 
named  in  the  complaint  as  partners,  entered  against  the  remaining  defend- 
only  one  of  whom  was  named  in  the  ant  without  amending  the  declaration, 
summons  and  was  served,  was  irregu-  A.  VV.  Stevens  Co.  v.  Kehr,  93  111.  App. 
lar  and  should  be  set  aside.  510. 

18.  8.  Kellogg  V.  Window,  100  33.  2.  Stitt  v.  Kurtenbach,  85  III. 
Iowa  552;  Johnson  v.  Jones,  58  Kan.  App.  38. 

745;  Carter  v.  Kaiser,  (Tenn.  Ch.  1898)  8.  German-American  Bank  v.  Stickle, 
48  S.  W.  Rep.  265.  59  Neb.  321,  holding  that  in  an  action 
Judgment  by  Defknlt  Aiter  Opening  against  two  or  more  defendants,  some 
Previons  Default.  —  In  Minnick  v.  of  whom  are  in  default,  the  court 
Matchett,  10  Kan.  App.  177,  action  should,  on  the  trial,  render  judgment 
was  brought  against  two  defendants,  against  such  as  are  in  default,  regard- 
service  being  made  on  one  in  the  lessof  the  finding  on  the  issues  between 
county  where  the  action  was  brought  the  plaintiff  and  the  other  defendants, 
and  on  the  other  in  another  county  34.  3.  Duhaime  v.  Monast,  20  R.  I. 
where  he  resided.  Neither  defendant  524.  But  see  Bishop  v.  Donnell,  171 
appearing,  judgment  by  default  was  Mass.  563,  holding  that  a  mistake  in 
rendered  against  the  defendant  who  re-  the  date  of  the  summons  is  immaterial, 
sided  in  the  county  other  than  that  in  96.  1.  Hermann  v.  Martin,  107  Ky. 
which  the  action  was  brought,  but  not  642,  holding  that  a  judgment  by  de- 
against  the  other,  which  judgment  on  fault,  where  there  has  been  no  service 
motion  was  set  aside.  It  was  held  of  process  upon  the  defendant,  nor  any 
that  thereafter,  both  defendants  still  appearance,  is  void,  and  may  be  re- 
failing  to  appear,  the  court  had  juris-  versed  on  appeal, 
diction  to  render  judgment  against  d7.  2.  Spencer  v.  Berns,  114  Iowa 
both  of  them.  126;   York   Draper  Mercantile   Co,    9. 

19.  8.  See  Hayden  Saddlery  Hard-  Hutchinson,  2  Kan.  App.  47. 
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VoL  VI.                            DEFA  UL  TS.  9r>S4 

97.  After  <|BftakAl  of  Writ.  —  See  note  3. 

88.  (2\  Service  by  Fictitious  Name  —  In  GeaeraL  —  See  note  6. 

•••  (3)  Service  an  Corporation.  —  See  note  4, 

(4)  Due  F^oof  of  Service.  —  See  note  5. 
31.  d.  On  Service  by  Publication  —  (1)  Strict  Construe-^ 
tion  of  Statute  and  Strict  Compliance.  —  See  note  i. 

33.  (2)  Preliminary  Affidavit  —  Hecanitj  ud  Snflaieney  Ot — See 
note  3. 

34.  (3)  Order  for  Publication.  —  See  note  i. 

Citatian  Addrawed  to  Agent  of  Defond-  Pub.  Co.,  1x3  Ga.  160,  citina^  6  Encyc. 

aot. —  A  citation  addressed  to  the  agent  of  Pl.  and  Pr.  39,  and  holding  that 

and  attorney  in  fact  of  the  defendant  insufficient  proof  of  service  cannot  he 

and  served  upon  such  agent  is  defect-  remedied   by  an    amendment  of    the 

iveand  invalid.     McFaddin  v,  Garrett,  officer's  return  after  entry  of  the  de- 

49  La.  Ann.  1319.  fault  judgment.     Compare  Herman  v. 

tevioe  OB  an  Attorney  for  the  defend-  Santee,  103  Cal.  519,  overruling  Rein- 

aot  will  not  authorize  an  entry  of  a  hart  r.  Lugo,  86  Cal.  395.     See  also 

judgment    by   default.      Goldberg    v.  Hibernia  Sav.,  etc.,  Soc.  v,  Matthai, 

Fowler,  (Sapm.  Ct.  App.  T.)  29  Misc.  116  Cal.  424.      And  see  Campbell  r. 

(N.  Y.)  328.  Wayne  Circuit  Judge,  iii  Mich.  247, 

Waiver   of   Right   to  Have  Bunaioiii  where  it  was  held  that  a  return  of  per- 

Beid. —  Where    the  defendant  waives  son al  service  of  process  executed  by  a 

the  right  to  have  the  summons  read  to  private  person  may  be  contradicted  by 

him,  as  required  by  Code  N.  Car.,  §  the  defendant. 

314,  supposing  the  action  to  be  against  Serviee  at  XTtnal  Flaoe  of  Seeidenoe.  — 

him    as    administrator  and  not  indi-  Service  upon  one  living  at  the  defend- 

vidnally,  and  a  default  is  taken  against  ant*s  *'  last"  place  of  residence  is  not 

him.  this  fact  is  not  such  excusable  equivalent  to  service  at  his  "usual" 

neglect  as  entitles  him  to  relief.     Wll-  place  of  residence,  unless  evidence  is 

liamson  v.  Cocke,  124  N.  Car.  585.  admitted   without  objection   that  the 

Wast  of  8eaL  —  Where  a  default  judg-  last  place  of  residence  was  the  defend- 

ment  rests  upon  a  purported  citation,  ant*s  usual   place  of  residence.     Mc- 

unaathenticated    by    the    seal  of  the  Fadden  v.  Garrett,  49  La.  Ann.  1319. 

court,  it  will  be  reversed  and  the  cause  In  Washington  the  court  will   not, 

remanded.     Line  v.  CranfiU,  (Tex.  Civ.  years  after  the  rendition  of  a  judgment 

App.  i8q6)  37  S.  W.  Rep.  184.  by  default,  vacate  it  on  a  mere  molion 

O^eetum   Vot   Waived  by  AppeaL —  because  an  affidavit  on  file  in  the  record 

Where  personal  service  must  be  made  showing    personal    service    was    not 

within    the    state  (Stat.  Wis.   1898,  %  sworn  to,  in  absence  of  proof  that  the 

2891),  a  judgment  by  default  taken  in  summons  was  not  in  fact  served,  as, 

deftance  of  said  prerequisite  will  be  re-  notwithstanding  the  irregularity  in  not 

versed  on  appeal.    The  defect  is  not  having    proof   of   service    appear    of 

waived  by  a  general  appeal  from  the  record,  it  did  not  affect  the  jurisdiction 

judgment.    Zimmerman  r.  Gerdes,  106  of  the  court  to  render  the  judgment. 

Wis.  608,  <^rrrtf/<;»^ Dikenjan  z/.  Struck,  State  v,  Superior  Ct.,  19  Wash.  128. 

76  Wis.  332.  31.    1.  Scarborough   v,   Myrick,  47 

S7«    S.  Elder  r.Grunsky,  127 Cal.  67,  Neb.  794;  Mosby  v.  Gisborn,  17  Utah 

holding  that  the  clerk  has  no  authority  257. 

aad  cannot  be  compelled  by  mandamus  33*    8.  Howard  t^.  De  Cordova,  177 

to  eater  a  default  so  long  as  an  order  U.  S.  600. 

setting  aside  the  service  remains  in  34.    1.  When   Order   for   Servioe  by 

force.  Pnblieation  Trnneoeeeary.  —  In  an  action 

M*    S.  Ueland  v,  Johnson,  77  Minn,  against  unknown  parties  to  determine 

543-  adverse  claims  to  real  estate,  under 

M.    i.  Missouri,   etc.,    R.    Co.    v.  Stat.  Minn.  (18^),  §  5818,  an  order  for 

Hoereth,  144  Mo.  136,    See  also  Bailey  service  by  publication  is  unnecessary, 

V.  Malheur  Irrigation  Co.,  36  Oregon  and  the  fact  that  a  defendant  named 

54-  in    the    summons    who    appeared    of 

§•  News  Printing  Co.  v.  Brunswick  record  to  have  an  interest  in  the  land 
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DEFAULTS,  Vol.  VI. 

34.  (4)  What  Judgment  Authorized  Against  Nonresident  — 
(a)  JvdgMBt  ia  F«noiuun.  —  See  note  3. 

S6.  e.  In  Attachment  Proceedings  —  bobm  v^um  Mmnirjf. 
—  See  note  2. 

Scrrloe  bj  Pablication.  —  See  note  3. 

8I8.  /.  Effect  of  Irregularity  in  Service  or  Process  — 

(i)  When  Judgment  by  Default  Void.  —  See  note  2, 

30.  (2)  When  Judgment  Merely  Erroneous.  —  See  note  2. 

40.  See  note  i. 

48.  g.  Waiver  of  Process  — (i)  By  General  Appearance. — 
See  note  2. 

44«  {i\  By  Special  Appearance.  —  See  note  i. 

(3)   Withdrawal  of  Appearance.  —  See  note  2. 

was  dead  when  the  action  was  com-  is  issued  and  levied  upon  property  of 
menced  does  not  prevent  the  court  from  a  nonresident  defendant,  and  a  sum- 
acquiring  jurisdiction,  nor  does  the  mons  is  served  by  publication,  and  a 
fact  that  one  of  the  unknown  parties  copy  of  the  summons  mailed  to  and  re- 
was  at  the  time  a  resident  of  the  state  ceived  by  him  in  due  time,  and  he 
and  that  the  summons  was  served  on  talces  no  steps  to  interpose  a  defense 
him  by  publication  affect  the  jurisdic-  or  otherwise  protect  his  rights  until 
tion  of  the  court.  McClymond  v,  after  judgment  is  entered  against  him. 
Noble,  84  Minn.  329.  he  is  not  entitled  to  open  the  default 

34*    8.  Andrews  v.  Union  Cent.  L.  as  a  matter  of  right,  under  Stat.  Minn. 

Ins.  Co.,  (Tex.  Civ.  App.  1898)  44  S.  1894,  §  5206.  but  can  be  relieved  only 

W.  Rep.  610.  by  excusing  the  default  in  an  applica- 

Ib  Vew  York,  prior  to  1895,  although  tion  addressed  to  the  discretion  of  the 

service  by  publication  could  be  made  court,  as  provided  by  section  5267  of 

against  a  resident  defendant  in  an  ac-  said   statute.      Bogart    v.   Kiene,    85 

tion  for  libel,  no  judgment  could  be  Minn.  261. 

entered  against  him  by  default,  but  it  38.    2.  Hockaday  v,  Jones,  8  Okla. 

is  otherwise  under  an  amendment  to  156;  Scranton  v.  Manley,  13  Pa.  Super. 

Code  Civ.  Pro.   N.   Y.,   §  635,  which  Ct.  439,  holding  that  service  one  day 

took  effect  September  i,  1895.     Davis  prior  to  the  time  fixed  by  statute  renders 

V.  Fox,  I  N.  V.  App.  Div.  403.  a    judgment   by  default  voidable   on 


9.  Duhaime  v,  Monast,  20  R.  motion. 

I.  534»  39.    8.   Harbolt  v.   State,   37  Tex. 

FenMnial  Benrioe  Outside  of  the  State  Crim.  639. 

gives  jurisdiction  to  render  a  judgment  40.     1.  Smith   v.   Morrill,   12  Colo, 

by  default  against  property  attached.  App.  233,  wherein  Wilson,  J.,  clearly 

Clark  V.  Tull,  113  Iowa  143.  stated  the  distinction  between  void  and 

Attadunent    Agmiast    Vonresidont    of  voidable  judgments. 

County.  — An  attachment  cannot  issue  43.    8.  Schilling  t/.  Reagan,  19  Mont, 

out  of  the  Municipal  Court  of  the  city  508;  Jeannette  v.  Roehme,  9  Pa.  Super, 

of  New  York  under  the  Consolidation  Ct.  33. 

Act  (Laws  1882,  c.  410,  §  1329;    Code  Continnaaoe  bj  Consent.  — An  entry  of 

Civ.  Pro.  N.  Y.,  §  2918),  where  the  de-  an  order  in  the  wordn,  "  It  is  ordered 

fendant  is  merely  a  nonresident  of  the  that  this  cause  be  and  the  same  is 

county  of  New  York  and   not  a  n'on-  hereby  continued   by  consent,"  does 

resident  of  the  state;  and  where  he  is  not  show  such  appearance  by  the  de- 

not  personally  served  with  summons  fendant  as  will  authorize  the  entry  of 

no  judgment  can  be  had  against  him  judgment  by  default,  in  the  absence 

on  the  ground  that  his  property  '*  has  of  legal  service.     Flowers  r.  Jackson, 

been  duly  attached  by  virtue  of  a  war-  66  Ark.  458. 

rant "  of  atUchment.     Diller  v.  Willis,  44.     1.  Jeannette  v.  Roehme,  9  Pa. 

(Supm.  Ct.  App.  T.)  34  Misc.  (N.  Y.)  Super.  Ct.  33. 

197.  8.  The  Abionoe  of  an  Order  Onuiting 

8.  In  XinnMOtai  where  an  attachment  Loavo  to  Withdraw  the  appearance  Is 
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44«  (4)  Unauthorized  Appearance  of  Attorney.  —  Sec  notes  3, 4. 

4«S.  2.  Jnritdiotion  of  Bubjeot-matter.  —  See  note  3. 

y.  Vpov   What   PusADnrGS   Auteobizsb  —  2.  PlEmtilTf 

Daelaration    or   Complaint  —  a.  General    Requisites.  —  See 
note  5. 

46.  See  note  i. 

47.  b.  Verification.  —  See  notes  i,  2. 

48.  d.  Declaration  Necessary.  —  See  note  2. 

49.  e.  Filing.  —  See  note  2. 

•M.  Wftiver  of  Omissioii  to  Tilo.  —  See  note  2. 

immaterial,  as  the  court,  in  granting  the  appropriate  relief  is  apparent  from 

judgement  by  default,  ratifies  the  act  of  reading  the  petition,  and  such  relief  is 

withdrawal.      Rio  Grande   Irrigation,  granted,  the  judgment  is  not  void  and 

etc.,  Co.  V.  Gildersleeve,  9  N.  Mex.  12,  cannot  be  attacked  for  that  reason  in 

affirmed  174  U.  S.  603.  an   independent  suit.     Moore  v,  Brit- 

44.    8.  Sanders  v.  Price.  56  S.  Car.  i.  ton,  15  Tex.  Civ.  App.  237. 

4.  Kaufmann  v.  Drexel,  56  Neb.  229;  46*    1.  Globe  Ace.  Ins.  Co.  v,  Reid, 

Staa ton-Thompson    Co.    v.   Crane,  24  19  Ind.  App.  203;  Reid  v,  Gregorv,  78 

Nev.  171;  Maury  p.  Fitzwater,  88  Fed.  Miss.   247;     Medullar    v.    Murchtson, 

Rep.  768.     See  also  Abbett  v,  Blohm,  (Tex.  Civ.   App.   1897)  40  S.  W.  Rep. 

54  N.  Y.  App.  Div.  ^2,  foilawiHg  Den-  545;  Titus  v.  Larsen,  18  Wash.  145. 

too    V,   Noyes.  6  Johns.  (N.  Y.)  297;  47.    1.  Sitzer  v.  Fenzloff,  112  Iowa 

Ashcraft    v.    Powers,    22  Wash.    440.  491. 

Compare  Kramer  v,  Gerlach,  (Supm.  Uavoriflod    Aiwmaid    PotltioB.  —  It  is 

Cc.  App.  T.)28  Misc.  (N.  Y.)525,  hold-  error  to  render  judgment  by  default 

in£r  that  where  an  attorney's  authority  upon  an  unverified  amended  petition, 

to  appear  for  the  defendant  was  limited  although  the  original  petition  was  veri- 

to  the  special  purpose  of  moving  to  set  fied.     Cockrell  v.  State,  22  Tex.  Civ. 

aside  the  service,  his  general  appear-  App.  568. 

ance    conferred    jurisdiction    on    the  2.  Roberts  v.  Pawley,  50  S.  Car.  491 

court,  even  if  not  otherwise  acquired,  \quoting6  Encyc.  of  Pl.  and  Pr.  46J: 

and  that  if  he  exceeded  his  authority  Whitman,  etc.,  Mfg.  Co.  v,  Hamilton. 

the  defendant  had  a  remedy  by  proceed-  (Supm.  Ct.  App.  T.)  27  Misc.  (N.  Y.)  198. 

ing  against  him.  48.    9.    On    Ap|!oal  from  a  Jostieo'i 

Motion.  — Du  Bois  v.  Clark,  12  Colo.  CkMurt  to  the  Circuit  Court,  it  is  error  to 

App  220:  filyth,  etc.,  Co.  v,  Swenson,  enter  judgment  by  default  in  the  latter 

15  Utah  345.  court  until  a  complaint  has  been  filed 

A  Bin  in  Equity  to  cancel  the  judg-  therein.   Haygood  v,  Tait,  126  Ala.  264. 

ment  may  be  filed.     Fleming  v,  Boule-  49.    9.  KMosoription  ia  Citation  at 

vard   Highlands    Imp.  Co.,   12  Colo,  to  Date  of  Filing  Potition. —  Under  Rev. 

App.  187.  Stat.  Tex.  (1895),  art.  1214,  a  judgment 

BoMody  by  Iijnnetion.  —  The  enforce-  by  default  is  not  authorized  where  the 

meat  of  a  judgment  obtained  upon  the  citation  wrongly  states  the  date  of  filing 

unaathorized  appearance  of  an  attor-  the  petition.     Dunn  v,  Hughes,  (Tex. 

ney  for  a  party  not  served  with  sum-  Civ.  App.  1896)  36  S.  W.  Rep.  1084. 

moDS    may  be    restrained  in  equity,  Ckmreotion  of  Tile  Kark  on  Potition. — 

irrespective  of  the  question   whether  When  the  citation  gives  the  true  date 

the  attorney  Is  tesponsible  or  not,  or  when  the  petition  was  filed,  but  the  file 

whether  he  acted   by  procurement  or  mark  on  the  back  of  the  petition  is 

collusion  with  his  antagonist.    Hand-  erroneous,  a  judgment  by  default  will 

ley  V.  Jackson,  31  Oregon  552.  not  be  set  aside,  but  the  file  mark  on  the 

4ft.    8.  Hall  V.  Melvin,  62  Ark.  439.  petition  will  be  corrected  by  an  order 

ft.  Seltzer  v.  W.  H.  Davenport  Fire  nunc  pro  tunc.     Pennsylvania  F.  Ins. 

Arms  Co.,   74  Conn.   46;    Ishmel    v.  Co.  v  Wagley,  (Tex.  Civ.  App.  1896)  36 

Potts,  (Tex.  Civ.  App.  1898)  44  S.  W.  S.  W.  Rep.  997. 

Rep.  615:  Calvert  v.  Ash,  47  W.  Va.  ((O.    9.  McDonald  v,  Tutty,  99  Ga. 

480.  184,  holding  that  failure  to  file  the  dec- 

If  tlMTO  Is  Vo  Prayor  fdr  Beliof,  but  laration  the  full  number  of  days  pre- 
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SO.  Btlsn  Xeturn  Day.  —  See  note  4. 

ai.  y.  On  Amendments  — (i)  Material  Amendment.  — Se^ 
note  7. 
S9.  See  note  i. 

55.  (4)  Prior  Entry  of  Default.  —  See  note  i. 

S4.  VL  EvTST  OF  Default— 1.  Simple  De&iilt — a.  Neces- 
sity AND  Purpose  of  Entry.  —  See  note  5. 
Stl.  See  note  r. 

b.  Notice  to  Defendant.  —  See  note  4. 

Pmiimptioii  on  Appeal.  —  See  note  5. 

56.  c.  Entry  Nunc  Pro  Tunc.  —  See  note  i. 

d.  Effect  of  Failure  to  Enter.  —  See  notes  2,  5. 

scribed    by  law  before    the    term    to  law/' is  but  a  conclusion  of  law  and  is 

which  it  was  made  returnable  may  be  insufficient  to  support  a  judgment  by 

waived.  default,  as  it  does  not  show  that  there 

ftO.    4.  Graham  v»  Blanlc,  6  Pa.  Dist.  was  no  appearance  on  the  return  day 

133.  or  any  default  in  facL     Compare^  as  to 

il*    7.  Brooks  v.  Collier,  3  Indian  the  rule  stated  in  the  text,  Hibernia 

Ter.  468;  Franlclin  v,  Houston,  22  Tex.  Sav.,  etc.,  Soc.  v,  Matthai,  116  Cal.424. 

Civ.  App.  459.  ftft.    1.  Entry  of  Dafimlt  Bctea  Jndg- 

ft3*    1.  Southern  Ins.  Co.  z/.  Smith-  ment.  —  In    a    suit   begun  by  filing  a 

Tyler,    (Fla.    1901)    31    So.  Rep.  247;  petition,  and  issuance  and  service  of 

Heins  v.  Wicke,  102  Iowa  396;  Leach  v,  summons,  it  is  irregular  to  enter  judg- 

Adams,  21  Ind.  App.  547,  holding  that  ment  without  first  entering  the  default, 

where  an  additional  paragraph  of  com-  Rut  a   judgment,  when    so    entered, 

plaint  is  filed  and  the  court  rules  the  after    answer    day,  upon    a    written 

defendant  to  answer  it.  judgment  by  stipulation  of  the  defendant's  attorney, 

default  may  be  entered  upon  the  failure  will    not    be    void   when    collaterally 

of  the  defendant  to  obtain  the  discharge  attacked.     Alter  v.  State,  62  Neb.  239. 

of  the  rale  to  answer.  4.  In  Washington,  under  Ball.  Annou 

Failnre   to   File   Yeriilod   Answer  on  Codes  and  Stat.  Wash.  (1897),  §  4972, 

Amandmont.  —  A  judgment  by  default  where  an  action  is  begun  by  the  ser- 

may  go  against  the  defendant  on  his  vice  of  a  summons  and  complaint  and 

failure  to  file  a  verified  answer  to  an  an  answer  is  filed,  it  is  error  to  enter 

amended  complaint  which  is  verified,  judgment  on  the  answer  without  re- 

Thum  V,  Iserman,  (N.  Y.  City  Ct.  Gen.  quiring  the  summons  and  complaint  to 

T.)  25  Misc.  (N.  Y.)  793.  be  filed,  and  without  requiring  notice 

ft3*    1.  Effoet  of  Amandmont,  —  Wit-  to  be  given  to  the  adverse  party  of  the 

ter  V.  Bachman,  117  Cal.  318;  LaBarre  application  for  a  judgment,   as  pro- 

V.  Waterbury,  69  Conn.  554.  vided  by  section   4886.      Ashcraft  v. 

When  the  demurrer  of  one  defend-  Powers,  22  Wash.  440. 

ant    is    sustained    and    an    amended  6.  King  v,  Gardner,  25    Colo.  395, 

declaration    is    filed,    the    default   of  citing  6  Encyc/  of  Pl.  and  Pr.  55. 

another  defendant  theretofore  entered  Votioo  to  the  Bofbndant's  Attamay  that 

is  set  aside,  and  he  must  be  ruled  to  judgment  by  default  has  been  entered 

plead    to    the    amended    declaration,  is  notice  to  the  client,  within  Com  p. 

Thomas  v,  McGuinness,  94  111.  App.  Laws  Dak.  (1887),  %  4939  (Rev.  Codes 

248.  N.  Dak.  1895,  §  5298).     Sargent  v.  Kin- 

ft4«    6.  See  Duyon  v.  Le  Blanc,  34  dred,  5  N.  Dak.  472. 

Nova  Scotia  215  \citing  6  Encyc.  op  56,    1.  Huber  Mfg.  Co.  p.  Sweny, 

Pl.    and    Pr.    54];    Guaranty    Loan  57  Ohio  St.  169. 

Assoc.  V,  Osburn,  38  Oregon  568,  citing  S.  See  Duyon  v,  Le  Blanc,  34  Nova 

6  Encyc.  of  Pl.  and  Pr.  54,  and  hold-  Scotia  215,  citing  6  Encyc.  of  Pl.  and 

ing  that  a  justice's  entry  several  days  Pr.  56. 

after  the  return  day  of  the  summons,  6.  Foreman  Shoe  Co.  v.  Lewis,  iqr 

that  '*the  defendant  has  failed  to  an-  111.  155,  citing  6  Encyc.   of  Pl.  and 

Bwer    the    complaint    as   required  by  Pr.  56. 
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07.  b.  Effect  of  Irregular  Entry.  —  See  note  3. 

S8.  JndgsMBt  EmBMu  but  Vot  Void.  —  See  note  3. 

YIL  Iv  What  Coust  Judgmevt  bt  Default  Mat  Be 

BsnSBED  -^  Legal  Tribuua.  —  See  note  4. 

CO.   Vm    FOBM     OF     JVDGMEHT     BT     DEFAULT  —  2.    WheB     by 

Sefitnlt  and  When  by  Nil  Dicit — a.  In  General  —  Mo  BUbnaoe  in 
Eftet.  —  See  note  4. 

6S.  X.  Tm  Whev  Defaults  Mat  Be  Taeeh  — 2.  Judgment 
by  De&olt  —  a.  General  Rule.  —  See  note  i. 

64.  d.  At  What  Term  and  Day  Thereof.  — See  note  5. 

65.  See  note  i. 

66.  e.  Nunc  Pro  Tunc.  —  See  note  i. 
g.  On  Return  Day.  —  See  note  3. 

69.  k.  Before  Magistrate  —  After  Ai^oiimment  without  Daj. — 
See  note  5. 

70.  XI  Vfoh  Hoeappearahce  of  Defeedaet  —  1.  In  OeneraL 
—  See  note  4.  "* 

87m    S.  Loeb  v.  Smith,  (Supm.  Ct.  named    therein,   the  defendant   must 

App.  T.)  24   Misc.  (N.  Y.)  200.     See  appear  at  the  next  term  thereafter,  or 

also  Turner  r.  Ottawa  Circuit  Judge,  judgment  by  default  may  be  entered 

133  Mich.  617.  against  him.     Walters  v,   Blake,  loo 

M.    S.  Hoey  v,  Aspell,  62  N.  J.  L.  Iowa  521. 

200,  citing  6  Encyc.  op  Pl.  and  Pr.  58.  M,    1.  State  v.  White.  75  Mo.  App. 

4.  See  Spangler  v.  Rush,  6  Pa.  Dist.  257. 

28.  8.  In  Alabama,  under  the  Circuit  Court 

#0.    4.  Clements  t/.  Mayfield  Woolen  Rules  of  Practice,  Rule  6,  a  judgment 

Mills,  128  Ala.  332.  by  default  cannot  be  taken  on  the  first 


1.  In  Iowa,  where  the  original  day  of  the  term  at  which  a  scire  facias 
notice  states  that  a  petition  will  be  is  returned;  the  rule  allows  to  the  de- 
filed on  or  before  a  certain  day  which  is  fendant,  in  such  cases,  the  first  two 
not  ten  clear  days  before  the  beginning  days  in  which  to  plead.  Hollis  v. 
of  the  term,  a  judgment  by  default  is  Herzberg,  128  Ala.  474. 
regnlariy  entered  if  the  petition  is  ac-  60.  6.  Default  Jndgmant  During  Ad- 
tually  filed  in  proper  time.  Church  v,  jouniment.  —  Action  on  the  part  of  the 
Lacy,  102  Iowa  235.  Municipal  Court  of  the  city  of   New 

64.    6,  In  KamohniettSy  under  Com-  York  is  suspended  during  an  adjourn- 

mon-law   Rule   No.   27,   the   Superior  ment  granted  to  the  defendant,  and  a 

Court  may,  by  general  or  special  order,  judgment  by  default  cannot  be  ren- 

canse   judgment  after  default  to  be  dered  against  him  in  the  interim,  al- 

entered  in  the  original  suit  on  the  first  though  he  may  not  have  complied  with 

Monday  of  the  following  month,  al-  the  order  of  the  court  to  file  his  answer 

though  four  legal  days  may  not  have  during    that    time.       Whitman,    etc., 

elapsed  since  the  time  of  the  default.  Mfg.    Co.    v»    Hamilton,   (Supm.   Ct. 

Bailey  v,  Edmundson,  168  Mass.  297.  App.  T.)  27  Misc.  (N.  Y.)  198. 

In  Indian  Territory  the  statutes  per-  70.  4.  Kessler  v.  Vera,  (Supm.  Cc. 
mit  judgment  by  default  on  or  after  App.  T.)  25  Misc.  (N.  Y.)  763.  See  also 
the  fourth  day  of  the  term,  when  the  Graham  v.  Blank,  6  Pa.  Dist.  133. 
summons  has  been  served  ten  days  Failure  to  Use  Diligenoe.  — Where  the 
before  the  commencement  thereof,  in  defendant  merely  objects  to  the  sub- 
cases in  which  answers  have  not  been  mission  of  the  original  case  and  takes 
filed,  notwithstanding  said  cases  may  no  steps  at  the  time  to  bring  his  de- 
have  been  set  down  for  trial  at  a  later  fense  before  the  court,  he  shows  no 
day.  Martin  v.  Berry,  i  Indian  Ter.  diligence,  and  the  judgment  should  not 
399.  be  opened  thereto  to  grant  him  a  new 

M.    1.  In  Iowa  if  notice  is  served  trial.    Jacobs  v,  Jacobs,  (Ky.  1901)  62 

before  but  not  in  time  for  the  term  S.  W.  Rep.  263. 
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79.  3.  Bole  in  Nebraska.  --  See  note  i . 

XIL  Ov   DsnvDAHT'B  Eailvsi  to  Plead  — 1.    Bole  to 

Answer —  Alter  Appearance.  —  See  note  5« 

73.  Sule  Generally  Unneoeisary.  —  See  notes  2,  3. 
74«  See  notes  i,  2. 
7S.  See  note  i. 

In  Pennsylvania  a  judgment  may  be  his  pelition,  and  upon  his  excusable 

entered  for  want  of  appearance.    The  failure  to  appear  and   prosecute   ihe 

Act  of  May  25,  1887,  did  not  abrogate  action   on   the  day  set  for  trial   it  is 

the  prior  right  to  take  judgment  for  error  to  dismiss  the  petition  and  reoder 

that  reason  under  the  Act  of  June  13,  judgment  for  costs  against  the  plain- 

1836,  P.  L.  578.     Saupp  V.  Fianigan,  7  tiff  while  the  allegations  of  ownership 

Pa.  Dist.  604.  and    the    right   of   possession   in   the 

73.    1.  Absence  of  BUI  of  Partioolan  petition   remain  undenied.    Smith  v. 

Will  Vol  Be  Aisomed.  —  But  see   Mc-  Moreton  Truck,  etc.,  Co.,  loOhioCir. 

Kibben  v.  Harris,  54  Neb.  520,  where  Dec.  532. 

it  was  held  that  it  will  not  be  assumed  In   Hitchcock  v.   Washburn,   9  Pa. 

in  error   proceedings   that  no  bill  of  Dist.  272,  it  was  held  that  the  rules  of 

particulars  bad  been  filed  with  the  jus-  court  do  not  contemplate  or  warrant 

tice  of  the  peace  before  he  rendered  the  the  entry  of  a  judgment  for  want  of  an 

judgment  assailed,  when,  before  said  affidavit  of  defense  where,  owing  to  the 

judgment,  no  such  question  was  raised,  lapse  of  time,  a  presumption  of  pay- 

Connty  Courts.  —  The  provisions  of  ment  has  arisen  and  affirmative  proof 
Code  Civ.  Pro.  Neb.,  §  looi,  relative  to  that  the  debt  remains  unpaid  is  re- 
setting aside  a  judgment  by  default,  quired. 

are  applicable  to  practice  in  the  County  In  Texas,  in  a  suit  in  trespass  to  try 

Court  in  all  civil  actions,  regardless  of  title,  instituted  in  the  District  Court,  in 

the    amount    in    controversy.      Royal  order  to  defeat  a  judgment  by  default 

Trust  Co.  V,  Exchange  Bank,  55  Neb.  for  want  of  an  answer,  on  the  ground 

663.  that  the  defendant's  land  and  residence 

6.  A  Bale  to  ?lead  Instanter  requires  a  are  in  another  county,  and  to  assert  his 
plea  before  the  rising  of  the  court,  and  privilege  to  be  sued  only  in  the  county 
if  a  default  is  entered  before  the  court  of  his  residence,  the  defendant  is  re- 
adjourns,  the  defendant  may,  never-  quired  to  file  his  answer,  asserting 
theless,  present  a  plea,  and  the  default  such  privilege,  wiihin  the  time  required 
must  be  opened  and  the  plea  permitted  by  law.  The  term  "  answer,"  as  em- 
to  be  filed;  but  if  the  defendant  presents  ployed  by  the  statute,  means  a  written 
no  plea,  he  cannot  thereafter  object  pleading  of  some  court.  State  r.  Pal- 
that  the  default  was  prematurely  en-  terson,  (Tex.  Civ.  App.  1897)408.  W. 
tered.  A.  W.  Stevens  Co.  v.  Kehr,  93  Rep.  224. 
111.  App.  510.  74.    !•  See  Rooney  v.  Richers,   103 

Failare   to    Serre   Votico    of  Bole.—  Ga.  576;  Rivers  v.  West,  103  Ga.  582. 

Where  a  rule  to  plead  is  properly  en-  8.  Vew  Jersey. —  Under  the  rule  that 

tered  after  the  action  is  commenced  by  where  there  has  been  an  interruption 

the  filing  and  service  of  a  declaration,  of  the  statutory  course  of  pleading  the 

failure  to  serve  notice  of  the  rule  ren-  party  who  must  next  plead  cannot  be 

ders  the  judgment  by  default  merely  put  in  default  until  ruled  to  do  so,  a 

irregular  and  not  void  so  as  to  be  sub-  judgment  by  default  cannot  be  entered 

jeci  10  collateral   attack.      Griffin    v,  after   the  vacation  of  a  similar  judg- 

McGavin,  117  Mich.  372.  ment    prematurely  entered   until   the 

73.  2.  King  v,  Gardner,  25  Colo.  395.  defendant  has  been  ruled  to  plead  and 

8.  Leonard  u.  Hargis,  58  Kan.  40.  has  failed  to  comply  therewith.     Iloey 

Dofitnlt  in  Action  in  Beplevin. —  While  v.  Aspell,  62  N.  J.  L.  200. 
the  plaintiff  in  an  action  in  replevin  75.  1.  In  Fonnsylvania,  where  a  rule 
may  not  be  entitled  to  have  a  judgment  is  entered  for  judgment  and  leave  is 
for  all  that  he  claims  upon  default,  he  granted  to  the  defendant  to  file  a  sup- 
is,  nevertheless,  entitled  to  have  judg-  plemental  affidavit  of  defense,  the  first 
ment  by  default  in  his  favor  as  to  affidavit  being  defective,  it  is  his  duty 
ownership  and  right  of  possession  of  to  file  the  supplemental  affidavit  within 
the  property  described  and  claimed  in  reasonable    time    after    the    leave    is 
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76.  4.  Failure  to  File  Seplication.  —  See  notes  i ,  2. 

77.  8.  On  Withdrawal  of  Plea.  —  See  note  3. 

10.  Sxpiration  of  Final  Day  to  Plead.  —  See  note  9. 

79.  IS.  On  Calliag  Defendant — in  Oatena.  — See  note  i. 

16.  Defendant'!  Affidavit  of  Defense.  —  See  note  6. 

80.  See  note  i. 

17.  Judgments   on  Demurrer  —  a.  In  General  —  Where 

DabndaBt  Staade  on  Demurrer.  —  See  note  2. 
Under  Kodem  Praetioe.  —  See  note  3. 

8S.  xni  While  Pleadihq  of  Defevdavt  TrvDisPoesD  Of  — 
1.  In  OeneraL  —  See  note  2. 

granted,  and  upon  his  failure  10  do  so  Grande  Irrigation,  etc.,  Co.  v.  Gilder- 

the  court  is  justified  in  finally  disposing  sieeve.  9  N.  Mex.  12. 

o£  the  rule  and  entering  judgment,  as  0.  Sheppard  v.  Bohem,  i  Pa.  Super. 

the  coart  has  a  right  to  presume  that  he  Ct.  164. 

either  could  not  or  did  not  wish  to  be  Wbete  the  defendant  is  reqatred  by 

more  specific.    Close  p.    Hancock,   3  a  rule  of  court  to  disclose  his  defense 

Ptu  Super.'  Cl  207.  in  a  given  case,  the  court  has  no  right 

7#«     1.  Where  the  defendant  inter-  to   pass   upon  the  legal  suflSciency  of 

poses,  in  addition  lo  a  plea  of  the  gen-  an  apparently  good  defense,  and  there- 

eral  issue,  a  special  plea  to  which  the  upon  enter  judgment  for  the  plaintilf. 

plaintiff  demurs,  the  defendant  is  en-  Jennings  v.  Parsons,  71  Conn.  413. 

titled  to  judgment  upon  the  refusal  of  When  Affidavit  of  Kerita  Vot  Indiipeni- 

the  plaintiff  to  plead  further,  as  such  able. —  Under  the  statutes  of  Idaho  dm 

refusal   leaves  the    special   plea  con-  affidavit  of  merits  is  not  indispensable 

fessed   in  the  case.     Blankenship  v.  to  warrant  the  trial  court  in  setting 

Owens,  (Ala.  1900)  27  So.  Rep.  974.  aside  a  default  judgment  entered  by  a 

a.  Christian,  etc.,  Co.  x»,   Coleman,  clerk    where   it  is  apparent   that   the 

125  Ala.   158,  ciiing  6  Encvc.  of  Pl.  complaint  does  not  stale  a  cause  of 

AND  Pr.  76.  action.     Pease    v,    Kootenai    County, 

77*     S.  See  Campbell  v,  Scott,  3  In-  (Idaho  1901)  65  Pac.  Rep.  432. 

dian  Ter.  462.  SO.    1.  Siiflloient  AAdavit  of  Defense. 

9.  Where  the  Lait  Day  Stipulated  Is  a  —  A  judgment  for  the  want  of  a  sufii- 
Hitlida.7,  the  defendant  has  the  follow-  cient  affidavit  of  defense  is  not,  in 
ing  day  in  which  to  answer,  and  a  Pennsylvania^  a  judgment  by  default. 
judgment  entered  by  default  on  such  If  the  affidavit  is  insufficient,  the  plain- 
latter  day  is  premature.  Crane  9.  tiff  may  have  judgment  on  demurrer. 
Crane,  121  Cal.  99.  but  not  by  nil  dicit  as  for  a  default. 

la  Vew  Meadeo  defendants  in  suits  at  Abeles    v,   Powell,   6   Pa.   Super.  Ct. 

law  or  in  equity  have  until  midnight  123. 

of  the  last  rule  day  in  which  to  answer  9.  Johnson  v.  Bush,  (Ky.  1901)  64  S. 

or  demur,  and  any  judgment  touching  W.  Rep.  628;  Fidelity  Ins.  Trust,  etc., 

the  merits  of  the  suit  rendered  prior  to  Co.   v.   Second    Phoenix    Bldg.,  etc., 

that  time  is  void.     Lohman  v.  Cox,  9  Assoc.,  17  Pa.  Super.  Ci.  270. 

N.  Mex.  503.  Defeet  in  Bnmmons  Waived  by  Demurrer. 

9ervloe  of  Answer  by  MaiL  —  In  Gil-  —A  defect  in  the  summons  and  the 

lespie  zr.Satterlee,  (N.  Y.  City  Ct.  Gen.  return  is  waived  when  the  defendant 

T.)  18  Misc.  (N.  Y.)  606,  it  was  held  appears  and  demurs  to  the  original 

that  where  the  answer  of  the  defendant  complaint.     Butte   Butchering  Co.  c. 

was   mailed   to  the    attorney   for   the  Clarke,  19  Mont.  306. 

plaintiff  in  the  city  of  New  York  by  the  8.  Porter  v,  Parslow,  39  Fla.  50. 

defendant's  attorney,  but  not  received  83.    9.  Illinois,  —  Salomon    t/.    Mc- 

by  the  plaintiff's  attorney  until  after  Cormick,  95   III.  App.  332;    Wells   v, 

eleven  o'clock  on  the  day  following  the  Mathews,  70  III.  App.    504;    Keck  v. 

last  day  for  its  service,  hs  was  justified  McEldowney,  73  111.  App.  159. 

In  entering  judgment  by  default.  Mississippi,  —  Biloxi    Lumber,    etc., 

70.    1.  Tha  Judgment  Veed  Vot  Sedte  Co.    v.   New    Orleans    R.,   etc.,    Co,^ 

that   the  defendant  was  called.     Rio  (Miss.  1900)  28  So.  Rep.  21. 
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84.  See  note  i, 

85.  2.  Pleading  Served  Only,  Filed  Only,  or  Filed  Out  irf  Time— 
nitd  Ottt  of  Tia*.  —  See  note  3. 

88.  7.  After  Amendment  of  Complaint  or   DeelaratioiL  —  See 
note  2. 

89.  9.  Withdrawal  of  Pleading.  —  See  note  2. 

91.  10.  Ininllicient  Pleading  —  Vote  Code  PnetiM.  —  See  note  5. 
99.  12.  Plea  Haking  Partial  Aniwer.  —  See  note  3. 
IS.  While  Bemnrrer  on  File;  —  See  note  5. 


North   Carolina,  —  Carolina    Invest  tornesr,    filed  a   verified  answer    may 

Co.  V,  Kelly,  123  N.  Car.  388.  withdraw  it  in  person  without  regard 

Oklahoma,  —  Millilean    v.    Booth,    4  to  such   attorney.     Reeder   v.    Ix>ck- 

Olcla.713.  wood,  (Supm.  Ct.   Spec.  T.)  30  Ifisc. 

Texas,  —  Muenster  v,  Tremonc  Nat.  (N.  Y.)  531. 

Bank,  92  Tex.  422;  Hepburn  v,  Dan-  91.    6.  Fadltur*  to   Vik 


ville  Nat.  Bank,  (Tex.  Civ.  App.  1896)  muim  of  AgrooMoat  to   Arbitrate.  —  In 

34  S.  W.  Rep.  988.  Perry  v,  Fisher.  (Ky.  1898)  44  S.  W. 

94.    1.  Disohargo  ia  Baakmpt^  8ot  Rep.  378,  it  was  held,  where  the  unveri- 

Vp  bj  iKpfloBOBtu  Aaswor.  —  In  Kahn  fied  answer  of  the  defendant  was  filed 

V,  Casper,  51  N.  Y.  App.  Div.  540,  it  by  his  attorney  in  his  absence,  but 

was  held,  where  a  judgment  upon  in-  was  set  aside  because  not  verified  and 

quest  talcen  by  default  was  entered  a  judgment  rendered  in  favor  of  the 

against  a  defendant  who  had  been  dis-  plaintiff,  that  it  was  an  abuse  of  the 

charged  in  bankruptcy  after  the  service  court's  discretion  to  refuse  to  set  aside 

of  his  answer,  but  before  the  rendition  the  judgment  when  the  defendant  ap- 

of  the  judgment,  that  his  motion  to  set  peared  the  next  day  and  tendered  a 

aside  a  judgment  should  be  allowed  verified  answer  together  with  his  affi- 

upon  terms  in  order  to  permit  him  to  davit  showing  that  his  failure  to  attend 

set  up  his  discharge  in  bankruptcy  by  and  file  a  verified  answer  was  due  to 

wayofsupplementalanswer,  the  period  the  fact  that  by  a  written  agreement 

of   one    year    not  having  elapsed   to  between    himself    and    the    plaintiff, 

authorise  the  cancellation  of  the  judg-  which  agreement  he  filed,  all  matters 

ment,  as  provided  by  Code  Civ.  Pro.  involved  in  the  suit  were  to  be  sub- 

N.  Y.,  §  1268.  mltted  to  arbitration. 

M.    S.  See   Parkman  c.  Dent,  loi  IHI*    S.  Where  the  only  defease  filed 

Ga.  280.  consists  of   the   allegation   of  paitlal 

88,    9.  Pease  v,    Bartlett,   97    111.  payment,  and  the  plaintiff  thereupon 

App.  492,  holding  that  where  pleas  on  amends  his  petition  by  admitting  the 

file  are  a  sufficient  answer  to  the  dec-  payment  alleged  to  have  been  made, 

laration  as  amended,  it  is  not  necessary  the  case  is  left  without  an  issue  to  be 

that  the  defendant  plead  further,  and  tried,  and  judgment  is  rightly  entered 

it  is,  therefore,  error  to  enter  his  de-  by   the  court  in  accordance  with  the 

fault  for  failure  so  to  plead.  prayer  of  the  amended  petition.     Pur- 

M.    9.  Withdrawal  \ij  Ono  of   Two  ity   Ice  Works  v.  Rountree,  104  Ga. 

Dofsadaats.  —  Where  an  action  has  been  676. 

begun  against  two  individuals  com-  6,  California,  —  Winchester  v.  Black, 

posing  a  partnership,  and  an  answer  134  Cal.  125. 

has  been  filed  on  behalf  of  both  but  Illinois, — Wells  v,  Ted  rick,  69  III. 

verified  by  only  one  of  the  defendants,  App.  203. 

a  personal  notice  of  withdrawal  of  the  Ohio,  —  Follett  v.  Alexander,  58  Ohio 

answer  by  the   latter  defendant   will  St.  202. 

not  operate  to  withdraw  the  answer  of  Pennsylvania, — Sinclair  v,  Evans,  5 

the  partnership  nor  authorize  the  entry  Pa.  Disu  384. 

of  a  judgment  by  default  against  Doaivmr  to  BoplioaSion.  —  Where  the 
both  defendants.  Reeder  v.  Lock-  defendant  has  demurred  to  the  plain- 
wood,  (Supm.  Ct.  Spec.  T.)  30  Misc.  tiff's  replication,  it  Is  error  to  enter  de- 
(N.  Y.)  531.  fault  against  the  plaintiff  for  lailare  to 

inthtewal  bj  Bofondaat  in  Forson.  —  plead  further  while  such  demurrer  is 

A  defendant  who  has,  through  an  at-  undisposed  of.    Louisville,  etc.,  R.  Co. 
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14.  Pending  Matiim.  —  See  note  3. 

94.  ZI7.  Pbematvbs  Evtbt  of  Duavlt  — 1.  In  CtentnL  — 
See  note  2. 

OS.  2.  Before  Prior  Judgment  Set  Afide.  —  See  note  i. 
96.  3.  Before  Expiration  of  Time  to  Anfwer.  —  See  note  i. 

SzUBiioii  of  Ti»«  to  FlMd.  —  See  note  2. 
98.  7.  Whether   Judgment  Void  or    Merely  Brroneoni.  —  See 
note  I. 

•9.  8.  WaiTer  of  Irregularity,  —  See  note  2. 

v.    Walker,    128  Ala.   368;    White    v,  94.    8.  If  an  attorney,  in  violation 

Whatley,  126  Ala.  524.  of    expren    instructions,    causes    his 

Hmufor  te^iPlaa.  —  While  the  plain,  client  10  be  made  a  party  10  pending 

tiff's  demurrer  to  the  defendant's  plea  litigation,  the  latter  is  not  bound  by 

remains  undisposed  of,  the  former's  any  judgment  therein  rendered,  but 

refusal  to  plead  further  does  not  place  may  have  it  annulled.    Longman  v, 

him  in  default.     White  v,  Whatley.  128  Bradford,  108  Ga.  572. 

Ala.  524-  'Vldlo    KotiM    CoiUi    Vayiid.  — The 

norida.  —  In  Mickler  v,  Reddick,  38  plaintiff  cannot  enter  a  judgment  by 
Fla.  341,  it  was  held  that  where  a  plea  default  until  motion  costs  awarded 
has  been  filed  and  demurred  to,  and,  against  him  are  paid ;  but  the  defend- 
without  any  disposition  of  the  demur-  ant  may  waive  the  statutory  stay  by 
rer,  an  order  is  made  granting  leave  to  serving  and  accepting  notices  of  trial, 
withdraw  the  plea  and  file  an  amended  Reeder  v.  Lockwood,  (Supm.  Ct.  Spec, 
one,  the  defendant  is  not  compelled  to  T.)  30  Misc.  (N.  Y.)  531. 
abandon  the  plea  already  filed,  and  M.  1.  XffMt  of  Taoatiag  Prfifro 
until  there  is  some  disposition  thereof  Jadgmoat.  —  A  judgment  by  default 
no  default  can  properly  be  taken  for  will  stand  until  reversed,  and,  although 
want  of  plea.  premature,  will  preclude  a  plea;  but  if 

la  Ohio  a  motion  to  vacate  a  jndg-  ft  is  vacated  on  the  plaintiff's  motion 

ment  rendered  while  a  demurrer  is  on  as  improvident,  he  cannot  enter  a  new 

file  and  undisposed  of  is  not  such  a  judgment    until    the   defendant  shall 

motion  as  is  contemplated  by  Bates's  have   been  ruled  to  plead,  and  shall 

Annot  Stat.  Ohio  (1897).  g  5357,  provid-  have  made  default     Hoey  v,  Aspell, 

ing  for  the  vacation  of  judgments  ren-  62  N.  J.  L.  200. 

dered    "  before    the    action   regularly  96.    1.  See  Foster  v,  Vehmeyer,  133 

stood  for  trial,"  and  such  motion  is  not  Cal.  459. 

required  to  be  filed  within  the  first  three  2.  James  v.  Signell,  60  N.  Y.  App. 

days  of  the  succeeding  term   as  pro-  Div.  295. 

vided  by  that  statute.    Follett  v,  Alex-  99.    1.  Hoey  r.  Aspell,  62  N.  J.  L. 

ander,  58  Ohio  St.  202.  200,  citing  6  Encyc.  of  Pl.  and  Pr. 

Ovafnliag   Daiiimr.  —  A  Judgment  98. 

by  default  is  proper  when,  upon  the  •••    9.  Rothchlld  v,  Mannesovitch, 

overruling  of  a  demurrer  to  the  com-  29  N.  Y.  App.  Div.  580. 

plaint,  the  defendant  falls  to  answer  Waiver  of  Imgolaiity  ia  Fana  «f  8ui- 

within  the  time  prescribed  by  the  rules  noni.  —  The  tendency  of  modern  de- 

of  the  Superior  Court,  where  the  record  cisions  is  to  force  the  party  complaining 

does  not  show  that  time  In  which  to  file  of   a  defective    summons  or   service 

his  answer  was  extended  to  the  de-  thereof  to  appear  and  object  In  the 

fendant.    Ferguson  v.  Iloshi,  25  Wash,  court  from  which  the  summons  em- 

664.  anated,  otherwise  such  remedies  will 

93.    S.    XaCioB   fsr  Cost  Bond.  —  In  be  deemed  as  waived.     Missouri,  etc.. 

Colorado  a  motion  for  a  cost  bond  pre-  R.  Co.  v.  Warden,  73  Mo.  App.  117. 

serves  the  defendant's  right  to  answer  Aooeptaaee  of  tonrioo  «f  Waiver  of  Glta- 

and  prevents  the  plaintiff  from  taking  tioa.  —  In    Anheuser-Busch    Brewing 

a    default;    but    after    granting    the  Assoc,  v.  McGowan,  49  La.  Ann.  630, 

motion,    the  court  may   fix  the  time  it  was  held  that  the  acceptance  of  serv- 

within    which    the    defendant    must  ice  and   waiver  of  citation  is  not  a 

answer.    McDermett  v,  Rosenbaum.  13  waiver  of  delays  for  pleading  and  does 

Colo.  App.  444.  not  authorize  a  judgment  by  default 
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99.  ZV.  Whev  Applicatiov  to  ComtT  StavimiD  —  1.  S&try 
by  (Jlerk  Without  Applioation  —  a.  In  General.  —  See  note  3. 

d.   In  Contract  Actions  under  Code  Procedure. — 

See  note  4. 

100.  See  note  i. 

1©1.  c.  In  Actions  of  Tort.  —  See  note  3. 

1©9.  d.  In  Contract  Actions  Where  Arrest  Is  Had  — 

AppUeation  to  Court  Beqnlred.  —  See  note  I . 

103.  /.  Deemed  to  Be  Rendered  by  Court.  —  See  note  i. 

^.  Filing  Proof  of  Service,  etc.  —  See  note  2. 
104;  2.  Where  Application   Must   Be  Made  to  Conrt  —  a.  In 

General.  —  See  note  2.  * 

6.  Proof  of  Cause  of  Action    Required.  —  See 

note  3. 

before  the  expiration  of  the  ordinary  (Supm.  Ct.)  25  Abb.  N.  Gas.  (N.  Y.) 

tea  days  from  the  service  of  citation.  39Sj;  Reeder  v.  Loclcwood,  (Supm.  Ct. 

y9«    S.  Watson  v.  Chappell,  19  Tex.  Spec.  T.)  30  Misc.  (N.  Y.)  531. 

Civ.  App.  685.  1€^«    1.  Fred  Miller  Brewing  Co.  v. 

4.  Adamson  v,  Bergen,  15  Colo.  App.  Capital  Ins.  Co.,  iii  Iowa  590. 

396;  Augner  v.  New  York,   14  N.  Y.  2.  An  entry  of  final  judgment  by  the 

App.  Div.  461.  clerk  after  default  must  be  sustained 

100,  1,  In  Iowa.  —  See  Fred  Miller  by  affirmative  record  evidence  of  every 
Brewing  Co.  v.  Capital  Ins.  Co..  iii  fact  essential  to  show  that  the  act  of 
Iowa  590.  the  clerk   was   authorized   and   legal. 

101,  S.  Action  for  Trespan.  —  In  an  Southern  Ins.  Co.  v.  Smith-Tyler,  (Fla. 
action  for  damages  for  a  trespass  where  1901)  31  So.  Rep.  247. 

the  summons  does  not  specify  any  sum  Florida  —  Proof  of  Claim.  —  It  is  not 
for  which  judgment  will  be  entered,  sufficient,  in  a  judgment  upon  default 
the  clerk  has  no  authority  to  enter  on  an  open  account,  for  the  clerk 
judgment.  Shay  v,  Chicago  Clock  merely  to  recite  that  the  plaintiff  **  pro- 
Co.,  Ill  Cal.  549.  duced    the   proof  of    the  claim    sued 

In  an  action  of  tort  sounding  in  dam-  upon."  The  rule  applicable  to  judg- 
ages,  not  accompanied  by  any  allega-  ments  in  such  cases  provides  that  **  no 
tion  of  an  express  promise  or  facts  judgment  upon  defaults  shall  be  en- 
showing  an  implied  promise  to  pay  tered  by  the  clerk  until  after  filing  the 
such  damages,  the  plaintiff  must  prove  proofs  required  by  law,  all  of  which 
his  damages  before  entering  a  judg-  shall  be  in  writing  and  filed  with  the 
ment  by  default.  Hermann  v,  Martin,  papers  in  the  case.'*  Ropes  v,  Snyder- 
107  Ky.  642.  Harris-Bassett  Co.,  37  Fla.  529. 

109.  1.  In  Vew  Torki  where  the  IM.  9.  Prondzinski  v,  Garbutt,  9 
complaint  charges  a  conversion  of  N.  Dak.  239;  Guthrie  v,  Harvey  Lum- 
moneys  aVid  demands  judgment  for  a  ber  Co.,  5  Okla.  774. 
sum  named,  application  to  the  court  S,  Baflllcient  Inquiry  by  Court —Where, 
for  judgment  upon  the  default  of  the  in  an  action  to  enforce  the  sale  of 
defendant  is  not  necessarv.  The  fact  mortgaged  premises,  the  amount  of 
that  the  action  is  one  in  which  an  order  the  debt  is  liquidated  and  has  been  re- 
of  arrest  might  be  granted  is  imma-  duced  to  judgment,  and  these  facts  as 
terial.  as  Code  Civ.  Pro.  N.  Y..  §  549,  well  as  the  fact  of  the  balance  due 
subdiv.  2,  providing  that  where  an  upon  the  judgment  have  been  ascer- 
allegation  of  conversion  is  made  "  the  tained  by  a  reference,  further  inquiry 
plaintiff  cannot  recover  unless  he  proves  is  unnecessary  to  warrant  the  ren- 
the  same  on  the  trial  of  the  action,"  dition  of  a  judgment.  Bryson  v, 
applies  only  to  a  case  where  a  defense  Whilden,  55  S.  Car.  465. 
is  interposed  and  a  trial  becomes  Vorth  Carolina.  —  If  the  sum  de- 
necessary.  Steamship  Richmond  Hill  manded  in  the  complaint  is  for  unliqui- 
Co.  V,  Seager.  31  N.  Y.  App.  Div.  288  dated  damages,  or  if,  on  contract,  for 
[overruling  Fayerweather   v.   Tucker,  an   open   account  or  other   uncertain 
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1#3.  g.  Notice  of  Application.  —  See  note  8. 

106.  3.  For  What  Selief  —  Ov  AFpUcatioB  to  Oovrt.  —  See  note  4. 

107.  1  SiFaot  of  Irregiilarity— a.  In  General.  — See  notes 
I,  2. 

1#9.  7.  Ghmractar  of  Order  Overruling  Motion.  —  See  note  2. 
XVI  Fos  What  Kihd  of  Belisf  JvBeMBMT  bt  Dsfattlt 
Kat  Be  SBVDimsD  —  1.  In  OeneraL  —  See  note  3. 

amount,  the  judgment  should   be  by  instead  of  by  default  and  inquiry  is 

default  and  inquiry.    Battle  v,  Baird,  not    merely    irregular  but   void,  and 

ir8  N.  Car.  854.  cannot  be  corrected  at  a  subsequent 

But  when  the  allegation  is  of  a  sum  term  of  the  court.     The  only  remedy 

certain  expended  for  the  benefit  of  the  is  by  an  appeal.    Cowles  v,  Cowles, 

defendant  and  therefore  is  based  upon  121  N.  Car.  272. 

an  implied  promise  to  repay,  and  the  KW.     2.    Balfour-Guthrie     Invest, 
complaint  Is  verified  and  no  answer  is  Co.  v.  Sawday,  133  Cat.  228. 
filed,  the  judgment  is  properly  by  de-  8.  Russell  v,  Shurtleff.  28  Colo.  414; 
fault  final.     Cowles  r.  Cowles,  121  N.  Heins  v,  Wicke,  102  Iowa  396;  North- 
Car.  272.  ern  Trust  Co.  v.  Crystal  Lake  Cemetery 

IM.  S.  Failmrs  to  Olvo  Votioe  «f  Assoc,  67  Minn.  131 ;  Reidy  v.  Bleis- 
Haaring  Befor*  XifMree.  —  In  a  suit  to  tift,  (N.  Y.  City  Ci.,  Gen.  T.)  30  Misc. 
foreclose  a  mortgage  on  real  property  (N.  Y.)  203;  McCloud  v.  Meehan, 
where  a  defendant  has  appeared  but  (Supm.  Ct.  Spec.  T.)  30  Misc.  (N.  Y.) 
has  not  filed  an  answer,  and  after  the  67;  Parszyk  v.  Mach,  10  S.  Dak.  555. 
time  to  answer  has  expired  the  plain-  See  also  Staacke  v.  Bell,  125  Cal.  309, 
tiffs  serve  notice  of  a  motion  for  judg-  holding  that  neither  the  general  prayer 
ment,  and  the  defendant  fails  to  ap*  nor  any  allegation  of  answering  de- 
pear  at  the  time  specified  and  the  court  fendants  can  enlarge  the  power  of  the 
thereupon  appoints  a  referee  to  com-  court  to  grant  relief  not  prayed  ior 
pute  the  amount  dae  on  the  mortgage.  In  the  complaint  against  a  defauUing 
and  upon  the  filing  of  the  report  grants  defendant. 

a  judgment  by  default,  the  defendant  Whors  the  Plalatiir  Xakes  D«fisiilt  in 

is  not  entitled  to  have  the  judgment  prosecuting   his  case,  a  defendant  is 

opened  on   the  ground  that  no  notice  not  entitled  to  judgment  on  the  merits 

was  given  of  the  hearing  before  the  of  the  case,  but  merely  to  a  dismissal 

referee.     Eyring  v,  Hercules  Land  Co.  of  the  suit  for  want  of   prosecution. 

9  N.  Y.  App.  Div.  306.  People  o.  Renter.  88  111.  App.  586. 

109.    4.  McLeod  r.   Nimocks,   122  Judgment    Erroneont   vnlesi   Petitioii 

N.  Car.  437.  VamM  Partieulir  8am.  ^  It  is  etror  to 

1#T«    L  Entry  bj  Clerk  Oorreeted  bj  render  judgment  b^  default  without 

Older  Vnne  Pro  Tnno.  ~  Where  the  clerk  evidence  of  a   particular  sum  where 

fails  to  enter  an  order  or  judgment  by  the  petition  for  an  accounting  alleges 

default,  or  enters  such  as  the  court  did  that  the  plaintiff  does  not  know  what 

not  intend,  the  court  may,  even  at  a  sums  in  the  way  of  rents  and  profits 

subsequent    term,    enter    the    proper  have  been  paid  by  the  defendants  as 

order  or  judgment  nunc  pro  tunc ^  pro-  trustees  of  the  plaintiff,  or  what  ad- 

▼ided,   however,   that    the    errors    or  vancements  have   been   made  in   the 

omissions  are  corrected  on  the  basis  plaintiff's  behalf.     Ross    v.   Noble,   6 

of   minutes  or  entries  shown   in  the  Kan.  App.  369. 

records  or  papers  of  the  case.    State  v.  Action  to  Foreeloee  Keohanlo'i  Lien.  — 

White,  75  Mo.  App.  257.  In  an  action  to  foreclose  a  mechanic's 

la  Morth  Oarolina  It  is  irregular  to  lien  where  a  default  judgment  is  ren- 

enter  a  judgment  *' final*'  on  an  open  dered  which  forever  bars  the  defend- 

account.    The  judgment  should  be  by  ants  and  all  persons  claiming  under 

"  default  and  inquiry.*'     Butitiserror  them  of  all  right,  claim,  and  equity  of 

to  set  aside  such  a  judgment  upon  a  redemption   of    the    premises,  and   is 

motion  not  put  on  grounds  of  mistake,  founded  on  a  prayer  in  the  complaint 

surprise,  or  excusable  neglect.    Jeffries  asking  for  a  sale  of  the  interest  of  one 

V,  Aaron,  120  N.  Car.  167.  of  the  defendants  only,  the  judgment, 

S.  ifoorth    Oarolina.  —  A    judgment  being  broader  than  the  demand   for 

erroneously  entered  by  default  final  relief,  is  erroneous  merely,  and  will 
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!•••  ifMiie  KiBd  <r  JwdgflMBt.  —  See  note  4. 

!!#•  S.  Amount  —  See  notes  i,  2. 

111.  Bflwt  <r IzaanlT*  JvdfmMt  —  See  notes  i,  3,  4. 

llff.  Xyn.  BnSCT  07  DSFAVLT   09  FUBTHBB  PBOCSBBnreS  — 

S.  Iftet  irf  DefitQlt  M  AdmiMloii  by  Defuidant  —  a.  In  General. 
—  See  note  4. 

116,  jvdgMBt.  —  See  note  2. 

117.  AdaisiiM  OoBflntd  to  7Mta  W«U  FlMdad,  —  See  notes  I,  2. 

not  be  vacated  on  a  moUoo  made  111.  1.  Whare  Aaovat  la  Inigalfl. 
twelve  years  after  judgment  without  east.  —  It  ts  error  to  set  aside  a  judg- 
notice  to  innocent  intervening  pur  ment  where  the  excess  is  only  thirty- 
chasers.  Mc Arthur  v.  Southard,  lo  three  cents,  which  the  plaintiff  offers 
S.  Dale.  566.  to  release  of  record.    The  amount  in- 

19%.    4.  JvdgaMBt  OB  Written  lastm-  volved  is  too  small  to  be  regarded,  and 

BMBt. —  Where  a  suit  is  founded  upon  the  maxim  de  minimis  lex  non  cum/ atp- 

**  a  written  instrument  "  by  which  the  plies.     Ramsburg  v.  Kline,  96  Va.  465. 

plaintiff's  demand   is   "ascertained,"  8.  Palmer    v,    Zumbrota    Bank,   65 

and  the  defendant,  having  been  prop-  Minn.  90. 

erlv  summoned  more  than  fifteen  days  4.  Church  v.  Lacy,  102  Iowa  235;  F. 

before  the  return  day  thereof,  makes  A.  Poth  Brewing  Co.  v.  Bernd,  (N.  I. 

default,  the  court  is  not  only  author-  1896)  36  Atl.  Rep.  664;  Pennsylvania 

ized  to  render  an  interlocutory  judg-  F.  Ins.  Co.  v,  Waglcy,  (Tex.  Civ.  App. 

ment  by  default  against  the  defendant,  1896)  36  S.  W.  Rep.  997. 

but  may  thereupon  assess  the  damages  116.    \,  United StaUs, — /Mr/Ameri- 

and  render  final  judgment  on  that  day,  can  Brewing  Co.,  (C.  C.  A.)  112  Fed. 

whether    the    **  written    instrument"  Rep.  752,  citing  6  Encyc.  of  Pl.  and 

was  or  was  not  a  promissory  note.  Pr.  115,  and  holding  that  an  ad judica- 

Reed  v,  Nicholson,  15&  Mo.  624.  tion  in  bankruptcy  rendered  upon  the 

110.    1.  Reidy  v,  Bleistift,  (N.  Y.  default  of  the  defendant  is  binding  on 

City  Ct.  Gen.  T.)  30  Misc.  (N.  Y.)  203.  both   the  bankrupt  and  the  creditors 

Wbott  Intoroit  Is  Vot  Demanded  in  the  and  is  conclusive  on  the  question  of 

complaint,  it  Is  error  to  enter  judg-  insolvency. 

ment  for  the  principal  sum  and  inter-  Allegations  of  Petitioa  Taken  as  True. 

est.     Pickett  v.  Handy,  9  Colo.  App.  — Where  a  judgment    by   default  Is 

357.  rendered  against  a  defendant  the  allc- 

JvdfOMBt  OoBoliiiivo  at  to  Anouit.  —  gations  of  the  petition  are  taken  as 

In  Law  V,  O'Regan,  179  Mass.  107,  in  true  against  him,  except  kllegations  of 

an  action  on  a  joint  bond,  given  in  a  value  and   the  amount  of  damages; 

petition    brought    under  Stat.    Mass.  and  if  the  petition  states  a  cause  of 

(1895),  c.  234  (Rev.  Laws  Mass.  1902,  action,  the  plaintiff  is  entitled  to  judg- 

c.  193.  S*^  14-37).  to  vacate  a  judgment,  ment  without  proof  except  as  to  the 

one  of  the  conditions  being  that  the  quantum  of  damages.     Slater  v.  Skinr- 

defendant  should  satisfy  the  judgment  mg,  51  Neb.  109. 

if  not  vacated,  it  was  held  that,   no  116,    S.   Amooat   of  J«dfaMBt.«-A 

fraud  or  collusion  appearing,  the  judg-  judgment    may    be  rendered   for  the 

ment  against  the  principal  in  the  bond  amount  claimed  in  the  complaint,  and 

was  conclusive  evidence  of  the  amount  the  defaulting  defendant  cannot  com- 

of  the  debt  thereof  ascertained  both  plain  thereafter  that  the  amount  of  the 

against  him  and  the  surety  in  the  ac-  judgment   is  excessive.      Warthen  v. 

tion  on  the  bond.  Himstreet,  112  Iowa  605. 

S.  TOilaro  to  ladono  AflMramt  oa  8ui-  117.    1.  Schueler  v.  Mueller,  193  III. 

moil. —  In  an  action  for  the  recovery  402;    Starr  Cash,  etc.,  Co.  v,  Starr,  69 

of  money  only,  the  failure  to  indorse  Conn.  440,  holding  that  a  default  ad- 

on  a  summons,  otherwise  regular  in  mits  the  facts  declared  and  that,  if 

all  respects,  "  the  amount  for  which,  these  constitute  a  cause  of  action,  then 

with  interest,  judgment  would  be  taken  the  plaintiff  has  a  right  to  recover  at 

if  the  defendant  failed  to  answer,"  least  nominal  damages, 

does  not  render  such  judgment  void.  9.  Chicago  v,  English,  X98  III.  21  x. 

Tootle  V,  Ellis,  63  Kan.  422.  affirming  97  111.  App,  594. 
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119.  /•  Application  of  General  Rule  — (i)  At  Law.^ 

See  note  4. 

(2^  On  Contract.  —  See  note  5. 

199.  (3)  Action  on  Official  Bond,  —  See  note  i. 

199./.  What  Defects  Are  Cured  by  Default  — (i)  In 
General.  —  See  notes  2,  3. 


(2)  Misjoinder.  —  See  note  5. 
i.  (5) 


195.  (5)  By  Statute  of  Jeofails  and  Amendments.  —  See  note  5. 

196.  4  BAet  on  Defendant'!  Partioipation  in  Babeeqnent  Pro- 
eeedingi — a.  Defendant  Out  of  Court.  —  See  note  3. 

197.  d.  Filing  Pleadings.  —  See  notes  i,  2. 

/  Notice  of  Further  Proceedings  —  la^viry  u  Dm- 

agM.  —  See  note  5. 

g.  Effect  on  Adjudication  of  Damages  —  (i)  In 

General  —  Admito  Pvww  «f  Oowrt.  —  See  note  6. 

119.    4  lnlllei«M7  of  PstitioB  Caaaot  6.  A  Defaet  of  Partiffi  is  waived  by 

Bo  ^Motioaod. — On  an  application  to  a  default  judgment   entered    strictly 

open  a  default  under  Code  Civ.  Pro.  within  the  facts  of  the  complaint.  Fred 

Neb,,  g  83,  the  defendant  will  not  be  Miller  Brewing  Co.  v.  Capital  Ins.  Co., 

beard  to  question  the  sufficiency  of  the  iii  Iowa  590. 

petition.    Oakes  r.  Ziemer,  62   Neb.  IM.    6.   Tho   Omisiioii   to   Zator   a 

603.  Fonnal  Ortor  «f  Dofitvlt  is  not  cured  by 

i.  la  aa  Aattoa  Agaiaot  a  Ckiaaty  to  the  statute  of  amendments  and  jeofails, 

recover  for  services  under  a  contract  Thomas  v.  McGuinness,  94  III.  App. 

made  with  the  county  commissioners,  248.    See  also  Schueler  v.  Mueller,  193 

the  defendant's  failure  to  appear  ad-  111.  402,  holding  that  the  statute  of 

mits  the  alleviations  of  the  complaint  amendments  and  jeofails  does  not  ex- 

as  to  the  preaentalion  of  the  plainti£f*s  tend  to  cure  defects  in  the  declaration 

claim  to  the  commissioners  as  required  which  are  clearly  matters  of  substance, 

by  law  and  its  disallowance  by  them,  196.    S.  Moses  v.   Kittle,  103  Ga. 

and  there  is  00  necessity  of  any  recital  806. 

tbereofin  the  judgment  entered.  Wash-  Tormi  of  Jadgmoat.  —  In  Connecticut 

ington  County  v.  Porter,  128  Ala.  278.  after  a  default,  whether  In  a  legal  or 

IMi    1.  Actioa  Against  laiotlos  for  an  equitable  action,  a  defendant  has 

litMh  of  OAsial  Bond. —  In  an  action  no  absolute  ri^ht  to  be  heard  as  to  the 

against  sureties  for  the  breach  of  an  terms  of  the  judgment  without  leave 

official  bond,  on  failure  of  a  defendant  of   the  court,    although  ordinarily  a 

toanswerthe  judgment  entered  against  motion  for  such  leave  is  treated  as 

him  Icaanot  he  final,  but  it  must  be  by  granted  as  of  course,  without  amr  for- 

defanlt  and  inquiry,  as  provided  by  mal  order.    Starr  Cash,  etc.,  Gd.  v. 

Code  N.  Car.,  §  386.     Battle  v.  Baird,  Starr,  69  Conn.  440. 

118  N.  Car.  854.  197.     1.   Washington     County    v. 

m.    S.  See  Donald  v.   Bradt,   15  Porter,  128  Ala.  278. 

Cdo.  App.  414.  9.  Moses  v.  Kittle,  103  Ga.  806. 

A  Mian  \»  no  IzhiUts  with  the  6.  A  judgment  by  default  on  the  de- 
complaint,  though  required  by  statute  fendant's  plea  of  set-oflF  puts  the  plain- 
in  certain  cases,  is  waived  by  the  entry  tiff  out  of  court,  and  he  is  not  entitled 
of  a  default  judgment  against  the  de-  to  any  notice  with  reference  to  the 
feodant,  and  he  cannot  thereafter  be  execution  of  a  writ  of  inquiry  there- 
heard  to  object.  Merrill  v.  Martin,  3  upon  awarded.  Christian,  etc.,  Co.  v, 
Indian  Ter.  571.  Coleman,  125  Ala.  158. 

X.  PenvDoe  v.  Winter,  135  Cal.  289;  6.  Moses  v.  Kittle,  103  Ga.  806,  hold- 

Merrill  v,  Martin,  3  Indian  Ter.  571,  ing  that  upon  the  defendant's  failure 

holding  that  it  is  too  late,  after  suffer-  to  plead,  demur,  or  answer,  the  allega- 

iog  judgment  by  default,  for  the  de-  tions  of  the  petition  stand  confessed, 

feadaat  to  object  to  the  complaint  as  and  the  measure  of  damages  is  the 

not  specific  and  as  uncertain.  only  matter  for  determination. 
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198.  A«tlioriiM  Jndgmmt  for  Vominal  Dunaget.  —  See  note  !• 
AUegationi  of  Amoant  Hot  Admitted.  —  See  note  3. 

139.  (3)  Unliquidated  Damages,  —  See  note  6. 

136.  (9)   Writ  of  Inquiry  —  Of  Bight  —  See  note  4. 

1 37.  DiiproTing  CtrOto  of  Aotion.  —  See  note  4. 

138.  (10)  In  Actions  for  Negligence  —  Sulo  in  GonBoeUoat.  —  See 
note  I. 

139.  (13)  New  Trial.  —  See  note  2. 

5.  Effect  as  Bes  A^jndicata  —  tf.  General  Rule. — See 
note  4. 

13S«    1.  Starr  Cash,    etc.,    Co.    v,  cause  of  action  exists,  nominal  dam- 
Starr,  69  Conn.  440.  ages  only  can   be  assessed.     Ockers- 

8.  Phcenix  Ins.  Co.  v.  Hedrick,   178  bausen  v.  New  York,  etc.  R.  Co.,  71 

111.  212,  affirming  73  111.  App.  601.  Conn.  617. 

133,    6.  Cooley    v.    Tybee    Beach  But  the  defendant,  if  he  wishes  to 

Co.,  99  Ga.   290,   holding  that  a  final  prove   any  matter  of    defense,   must 

judgment  in  an  action  for  unliquidated  give  notice  to  the  plainlifif  as  required 

damages  cannot,  in  any  case,  be  law-  by  the  statute;  if  a  rule  of  the  court 

fully  entered  without  the  introduction  prescribes  an  impossible  time  for  filing 

of  evidence  showing   the  amount  of  such  notice,  he  may  give  it  notwith- 

damages  to  which  the  plaintiff  is  en-  standing   the   rule.    Ockershausen   v, 

titled;  Guthrie  v,  Harvey  Lumber  Co.,  New  York,  etc.,  R.  Co.,  71  Conn.  617. 

5  Okla.  774.  138.    1.  Dofonfo  of  Bos  Jadioata.  —  A 

196.  4.  Whon  Writ  of  Inquiry  VooQB-  former  judgment  showing  that  the 
lary.  —  It  is  error  to  enter  a  judgment  plaintiff  had  no  right  of  action  is,  after 
final  under  Code  Miss.  (1892),  §  749,  al-  due  notice,  admissible  in  evidence 
though  the  plaintiff  is  entitled  to  re-  upon  a  hearing  in  damages  after  a  de- 
cover  the  proceeds  derived  from  a  sale  fault,  and  the  proof  of  such  a  judg- 
of  property,  when  there  is  nothing  in  ment,  since  it  shows  that  the  plaintiff 
the  declaration  to  show  what  the  pro-  is  in  law  entitled  to  recover  no  dam- 
ceeds  of  the  property  are.  A  writ  ages,  is  proof  that  he  can  recover  no 
of  inquiry  is  necessary  in  such  a  case,  more  than  nominal  damages.  Bren^ 
and  the  facts  should  be  submitted  to  nan  v,  Berlin  Iron  Bridge  Co.,  71 
the  finding  of  a  jury.  Jenkins  v,  Wil-  Conn.  479. 
kerson,  76  Miss.  368.  139.    9.  Inquiry  by  Oourt|—  Where 

Dofiftnlt  for  Fraud  and  Embonlomont  the  parties  have  by  agreement  submit- 

Witho«t  Inquiry.  —  The  court  has  no  ted  the  cause  to  the  court  for  hearing 

authority  to  enter  a  final  judgment  by  and  decision  without  a  jury,  on  the 

default  on  the  charge  of  fraud  and  em-  issue  made  by  the  declaration,  a  plea 

bezzlement  in  collecting  and  appiopri-  in    abatement,    and    the    replication 

ating  to  the  defendant's  own  use  funds  thereto,  and  the  defendant  has  taken 

received   on   collaterals,  when   no  re-  the  initiative  and  produced  all  its  evi- 

quest  has  been  made  for  judgment  on  dence  on  the  issue  of  abatement  and 

default  and  inquiry.   Stewart  v,  Bryan,  has  been  defeated  therein,  nothing  re- 

121  N.  Cai.  46.  mains  to  be  done  but  to  ascertain  the 

137.    4.  Washington  County  tr.  Por-  amount  which  the  plaintiff  is  entitled 

ter,  128  Ala.  278,  holding  that  on  the  to   recover.     In    the    investigation  of 

execution  of  a  writ  of  inquiry,  the  only  that  question  the  defendant  can  pai- 

3uestion   involved    is   the  amount  of  ticipate  only  for  the  purpose  of  reduc- 

amages  the  plaintiff  is  entitled  to  re-  ing  the  recovery.     Foreman  Shoe  Co. 

cover.  V,  Lewis,  191  111.  155. 

In  Connootient  damages  are  assessed,  4.  Proolndoo  Bl^ ht  to  Sot  Up  Claim  of 

after  default  or  demurrer  overruled,  by  Homoitoad.  —  A   judgment  by  default 

the   court;   and   in  actions  to  recover  ordering  a  sale  of  land  for  the  aatisfac- 

unliquidated  damages,  the  defendant  tion  of  the  plaintiff's  debt  is,  neces- 

may  offer  evidence  to  prove  that  the  sarily,  a  determination  that  the  land  is 

plaintiff  had  no  cause  of  action,  or  any  subject  to  such  sale,  and  the  judgment 

special  matter  in  defense,  and  if  the  being    in    force,   a  defendant  cannot 

evidence  satisfies  the  court  that  no  thereafter  set  up  his  right  to  a  home- 
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149.  d.  Foreign  Judgments  by  Default.  —  See  note  4, 

Jodgmtnt  of  Anothar  tUta.  —  See  note  5* 

144.  6.  SiFaot  on  Collateral  Attack  —  a.  In  General  —  imgu- 
lariti«f  Owed.  —  See  notes  2,  3. 

146.  b.  Omissions  in  Record.  —  See  note  2. 

14T.  d.  Where  Record  Shows  Judgment  Void— void  on 

Ito  Ikoe.  —  See  note  $. 

148.  e.  Judgments  of  Courts  of  Inferior  Jurisdiction. 

—  See  note  2. 

149.  X7IIL  Appucatioh  fos  Bilief  fxoii  Defaults — 1. 

Power  of  Court  —  inherent  Power.  —  See  notes  3,  4. 

stead  in  the  land.     Kimbrough  v.  Har-  An  Attack  npon  a  Judgment  for  Fraud 

bett,  (Ky.  1901)  60  S.  W.  Rep.  836.  In  its  procurement  is  not  regarded  as 

143.  4.  Davis  v.  Comue,  151  N.  Y.  a  collateral  attack  and  is  permilted, 
172.  notwithstanding  the  judgment  in  ques- 

Forelgn  Jndnnent  bj  De&nlt  Proenred  tion  may  appear  upon  its  face  to  be  in 
bj  FravL  —  While  the  courts  in  one  all  respects  regular  and  valid.  Cot- 
state  may  annul  a  judgment  procured  terell  v,  Koon,  151  Ind.  182.  See  also 
in  another  by  fraud,  the  fraud  must  be  Thompson  v,  Harlow,  150  Ind.  450. 
clearly  proved,  and  the  same  elements  In  Illinois  the  officer's  return  of  ser- 
mast  be  present  as  in  other  cases  of  vice  of  the  summons  and  the  entry  of 
fraud.  But  courts  do  not  exercise  a  appearance  by  an  attorney  are  open  to 
jurisdiction  so  extraordinary  and  va-  collateral  attack  by  a  bill  in  equity 
cate  a  foreign  judgment  where  there  where  no  rights  of  third  persons  nave 
has  been  negligence  on  the  part  of  the  intervened  upon  the  faith  of  record, 
party  seeking  relief.  The  proper  prac-  Casstdy  v.  Automatic  Time  Stamp 
tice   is  that  the  party  seeking  relief  Co.,  185  111.  431. 

should  first  apply  in  the  jurisdiction  Prematnre  Entry  of  Judgment  Vot  8ab- 

where  the  judgment  was  rendered  and  Jeet  to  Collateral  Attaek. —  While  it  is 

the  fraud  perpetrated,  before  seeking  irregular  to  enter  a  judgment  by  de- 

to  vacate  the  judgment  by  an  inde-  fault  before  twenty  days  have  elapsed 

pendent  proceeding  in  another  state,  after  service,  such  irregularity  may  be 

Gray  c.  Richmond  Bicycle  Co.,(Supip.  waived  bv  the  defendant,  and  though 

Ct.  Tr.  T.)  26  Misc.  (N.  Y.)  165.  the  plaintifi  violates  the  rule  and  enters 

6.  Fred  Miller  Brewing  Co.  v.  Capital  his  judgment  before  he  regularly  may, 

Ins.  Co.,  Ill  Iowa  590,  holding  that  a  it  In  no  wise  affects  the  jurisdiction  of 

judgment  by  default,  if  valid  in  the  the  court,  and  constitutes  no  ground 

state  where  rendered,  must  be  so  re-  for  collateral  attack  at  the  suit  of  a 

garded  in  a  sister  state.  subsequent  judgment  creditor  of  the 

144.  9.  Day  v,  Goodwin,  104  Iowa  defendant.  Rothchild  v.  Manneso- 
374.  vitch,  29  N.  Y.  App,  Div.  580. 

S.  See  Christian,  etc.,  Co.  v.  Cole-  146.    8.  Omiiiion  of  Papers  In  Jndg- 

man,  125  Ala.  158.     See  also  Butler  v.  ment  Boll.  —  A  judgment  is  not  void 

Soale,  124  Cal.  69;  Smith  v.    Morrill,  merely  because  the  judgment  roll  does 

12  Colo.  App.  233;  Long  V.  Ruch,  148  not  contain  the   proper  papers.     The 

Ind.  74.  correct  motion  is  to  amend  by  insert- 

Oeonrgia.  —  A  judgment  of  a  court  of  ing  them.     Breckenridge  v,   Perkins, 

competent  jurisdiction  is  binding  and  14  N.  Y.  App.  Div.  629,  43  N.  Y.  Supp. 

conclusive  upon  all   parties  properiv  800. 

before  the  court  when  it  was  rendered,  147.    6.  Smith  v,  Morrill,  12  Colo, 

and  a  defendant  who  by  a  plea  or  an-  App.  233. 

swer  seeks  to  avoid  an  existing  judg-  148.    9.  Fitch   v,    Byall.    149    Ind. 

ment  on  the  ground  that  he  was  not  554,  citing  6  Encyc.  of  Pl.  and  Pr.  148. 

duly  served  must,  when  there  is  as  to  149.    8.  Power  of  Court  Pending  Ap- 

him  an  entry  of  service  purporting  to  peal.  —  While  an  appeal  from  a  judg- 

have  been  made  by  a  sheriff,  traverse  ment  is  pending,  the   court  rendering 

the  return  and  make  the  officer  a  party  it  has  no  power  to  amend  or  correct 

to   the   proceeding.     Green   v.  Grant,  it.     Shay   v.   Chicago  Clock  Co.,  in 

108  Ga.  751.  Cal.  549. 
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140.  Inferior  Tribunals.  —  See  note  $. 

Upon  Hatters  Within  Knowledge.  —  A  lip  v,  Baier,  (Supm.   Ct.  App.  T.)  21 

trial  court  may  sei  aside  a  judgmenc  Misc.  (N.  Y.)  331,    See  also  Burkhard 

by  default  upon  matters  within  its  own  v.  Smilh,  (Supm.  Ct.  App.  T.)  19  Misc. 

knowledge.     Foley  v.  Lcisy  Brewing  (N.  Y.)  31. 

Co.,  116  Iowa  176.  Taeating  Traaaeript  of  Jwtieo*s  Jmdg. 

In  Utah,  in  an  action  brought  to  re-  mont  in  Connty  Conrt.  —  The  Cminty 

move  a  cloud  from  the  plaintiff's  title,  Court  has  power,  under  Code  Civ.  Pro. 

and  to  set  aside  a  decree  obtained  by  N.  Y.,  g  348,  after  a  transcript  of  a 

fraud  in  the  county  where  the  decree  judgment  from  a  justice's  court  has 

was  rendered,  the  court  has  jurisdic-  been  docketed  as  a  judgment  of  that 

tion  to  try  the  cause  of  action  set  up  court,  to  vacate  such  transcript  upon 

in  the  complaint,  though  the  vacation  motion  for  failure  to  serve  summons 

of  the  decree  and  the  cancellation  of  on  the  defendant.     But  its  powers  are 

the  deed  described  may  affect  the  title  confined  to  the  vacation  of  the  tran- 

to  land   situated   in   another  county,  script  and   judgment  entered  in   the 

Mosby  z/.  Gisborn,  17  Utah  257.  County  Court  and  the  execution  issued 

Authority  of  Jndgo  to  Yacato  Judgment  thereon,    and    does    not    extend    to 

of  His  Fradecossor.  —  The  action  of  the  the  judgment  entered  by  the  justice, 

court  is  that  of  the  judge,  and  a  change  Daniels  v.   Southard,  36  N.  Y.  App. 

in  the  persons  who  occupy  the  position  Div.    540,   affirming    (County  Ct.)    23 

as  judge  does  not  affect  the  considera-  Misc.  (N.  Y.7235. 

lion  of    the  vacation  of  a  judgment  Ho  Statutory  Authority  to  AUow  Cost  ef 

rendered    by   a    predecessor    on    the  Yaoatinff  Judgpiont.  —  While  a  justice 

bench.    State  v.  Superior  Ct.,  18  Wash,  of  the  Municipal  Court  of  the  city  of 

227.  New  York  has  power,  under  Laws  N. 

149.    4.  Donnelly  v.   McArdle,    14  Y.  1896,  c  748,  to  vacate  as  well  as  to 

N.  Y.  App.  Div.  217.    See  also  Kirk-  open  a  default  in  a  proper  case,  as 

ham  V.  Gibson,  52  Neb.  23.  where  It  has  been  obtained  by  fraud 

Powtr  to  Yaoato  or  KodUy  Bogulatod  practiced  upon  the  court,  a  justice  has 

by  Code,  —  The    power    to    vacate    or  nostatutory  authority  to  allow  costs  to 

modify  a  judgment  or  final  order  after  the  prevailing  P&ny.    Ludwin  v,  Stano, 

the  term  at  which  it  was  rendered  is  (Supm.  Ct.  App.  T.)  36  Misc.  (N.  Y.) 

limited  to  the  grounds  enumerated  in  537. 

Code  Civ.  Pro.  Neb.,  g  602.     Hampton  Xunidpal  Court  of  Cit|  cf  Hew  York.  — 

Lumber  Co.  v.  Van  Ness,  54  Neb.  185,  Under  statutes  as  amended  (Laws  N. 

following  Barnes  v.  Hale,  44  Neb.  355.  Y.  1896,  c.  748),  a  justice  of  the  Munic- 

6.  Fitch  V.  Byall,  149  Ind.  554,  22  ipal  Court  of  the  city  of  New  York  has 

Ind.  App.  628,  in  which  case  both  the  power  to  entertain  a  tenant's  motion  to 

Supreme  and  the  Appellate  CoyxxV&  cited  open  a  default.     Mooney  tr.  McGuirk. 

6  Encyc.  of  Pl.  and  Pr.  149,  and  held  (Supm.  Ct.  Spec.  T.)  31  Misc.  (N.  Y.) 

that  Burns's  Annot.  Stat.  Ind.  (1894),  744.    Cbm^r^ Cochran  v.  Reich,  (Supm, 

§  399,   providing   for    proceedings  to  Ct.  App.  T.)  20  Misc.  (N.  Y.)  593. 

relieve  a  party  from  a  judgment  taken  INsUiot  Court  of  City  of  How  York. — 

against  him    through    his    excusable  A  justice  of  the  District  Court  of  the 

neglect,  does  not  apply  to  proceedings  city  of  New  York  is  not  authorized, 

before  justices  of  the  peace.  under  the  Consolidation  Act,  g  1367, 

Power  to  Open  Default  Where  Snnunons  relating  to  the  District  Courts,  to  open 

Has  Hot  Seen  Served.  —  The  Consolida-  a  default  in  a  summary  proceeding  to 

tion  Act  N.  Y.,  g  1367,  as  amended  by  remove  a  tenant  from  premises.    The 

Laws  N.  Y.  1896,  c.  748,  gives  to  the  provisions  of  section  1367  of  the  act 

justices  of  the  District  Courts  power  to  apply  only  to  '*  actions,'*  and   not  to 

open  defaults  upon  proper  motion  and  summary  remedies  authorized  by  stat- 

to  set  aside  judgments  for  want  of  ute  and  denominated '*  special  proceed- 

service  of  summons.     Nothing  in  the  ings"  as  distinguished  from  **acttons.** 

act  restricts  that  power  to  cases   in  Cochran  ».  Reich,  (Supm.  Ct.  App.  T.) 

which  the  defendant  has  been  regu-  20  Misc.  (N.  Y.)  593. 

larly  brought    into  court.    That    the  Deoroe  in  Orphans' Court  Probating  WilL 

remedy  by  appeal  is  still  open  to  the  —  The  register  of  wills  has  no  jnris- 

defendant  in  such  a  case  does  not  affect  diction  to  open  a  decree  made  by  the 

his  right  to  a  remedy  by  motion.    Szer-  Orphans'  Court  under  which  the  will 
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149,  8.  In  What  Court  Beli«f  to  Be  Sought  — a.  Court  Ren- 
dering Judgment.  —  See  note  6. 
199.  b.  At  Chambers.  —  See  note  i. 

r.  In  Appellate  Court — striUng  oir  jvdgmrat  or  jwUm. 

—  See  note  4. 

is    admitted    to    probate.      Hoope5*s  In  Vow  Tork  the  mere  fact  that  a 

Estate,  185  Pa,  St  167.  County  Court  has  acquired  jurisdiction 

14fiP.    6w  Fitch  V.  Bjall,  149  Ind.  S54t  of  the  person  and  property  of  a  lunatic 

fiiinz  6  Encyc  OF  Pu  and  Pr.  149,  and  is  not  such  exclusive  jurisdictioo  as  to 

holding  that  a  Circuit  or  Superior  Court  render  the  Supreme  Court  powerless, 

cannot  relieve  a  party  from  a  judgment  in  the  absence  of  laches,  to  make  any 

taken  against  him  before  a  justice  of  and  all  orders  necessary  to  protect  the 

the  peace,  the  proper  remedy  being  an  interest  of  ihe  lunatic,  where  the  plain- 

appMl  or  an  application  to  the  Circuit  ttflf  has  brought  his  action  in  that  court, 

Omn  lor  an  appeal  when  the  time  pursuant  to  an  order  of  the  County 

therefor  has  expired.    See  also  Fitch  Court  authorizing  it  to  be  done,  and 

V.  Byall,  22  Ind.  App.  628.  the  Supreme  Court  has  the  power,  in 

Ooioraio.  —  The  District  Court  of  one  such  a  case,  to  open  a  default  taken  in 

county  may  entertain  a  suit  to  set  aside  the  action  and  allow  such  lunatic  to 

a    judgment  at  law  rendered  in  the  plead  therein  by  his  committee.     Kent 

court  of  another  county,  but  further  v.    West,    33    N.    Y.   App.   Div.    112, 

proceedings  in  the  cause  are  subject  to  affirming  (Supm.  Ct.  Spec.  T.)  22  Misc. 

change  to  the  other  county.    The  right  (N.  Y.)  403. 

to  a  change  of  venue,  however,  is  in  l^O.    1.  Kime  v,  Fenner,  54  Neb. 

the  nature  of  a  privilege  which  may  be  476. 

waived  by  the  party  to  whom  it  is  At  Chambsrs  «r  ia  Yaoatlmi. — Under 

granted.     Smith  v.  Morrill,   12  Colo.  Code  Civ.  Pro.  Neb.,  g  602  et  seq,^  the 

App.  333.  authority  and   jurisdiction    conferred 


Govt  ]>MS  Mot  Hav«  Jariidletimi  to  reverse,  vacate,  and  modify  judg- 

•f  Its  Ovm  Jidgmmitk — In  Woodward  ments  after  the  term   at  which  they 

V.  Arlington  Mills  Mfg.  Co.,  2  Penn.  were  rendered  are  upon  the  court,  and 

(Dei.)  188,  it  was  held  that  where  an  not  in  any  sense  or  to  any  extent  upon 

application  to  open  a  judgment  regu-  a  judge  thereof  at  chambers  or  in  vaca- 

larly  and  duly  entered  was  based  upon  tion.    Fisk  v.  Thorp,  51  Neb.  i. 
an  alleged  breach  of  trust  on  the  part       4.  Fitch  v.  Byall,  149  Ind.  554  [citing 

of  two  officers  of  the  defendant  corpo-  6  Encyc.  of  Pl.  and  Pr.  150];  Saxman 

ration  In  allowing  such  judgment  to  be  v.  Perkins,  19  Pa.  Co.  Cf.  43;  Sheetz  v, 

entered  against  it,  the  injured  parties  Rush  Tp.,  18  Pa.  Co.  Ct.  392;  Weldy 

had  an  adequate  remedy  only  in  chan-  v.  Young,  21  Pa.  Co.  Ct.  15. 
eery  and  that  the  rule  that  the  court        In  Pmniylvaaia  a  judgment  entered 

has  jurisdiction  of  its  own  judgments  In  the  Common  Pleas  Court  on  a  tran- 

did  not  apply.  script  from  the  record  of  a  justice  of 

b  Ivwa  the  statute  requiring  actions  the  peace  can  neither  be  stricken  otS. 

to  be  brought  in  the  court  which  ren-  nor  opened,  unless  where  it  clearly  ap- 

dered  the  judgment  does  not  apply  lo  pears  on  the  face  of  the  transcript  that 

an  equitable  action  to  cancel   a  void  it  is  not  only  irregular  but  void,  and 

judgment.      Leonard  r.  Capital   Ins.  this    rule  is  applied  even  to  a  case 

Co.,  loi  Iowa  482.  where  judgment  has  been  entered  by 

1m  SshraalEa  a  statute  giving  to  the  the  justice  against  a  party  not  served 

District  Court  authority  to  vacate  or  with  summons  and  without  notice  of 

modify  its  own  judgments  after  the  any  kind  until  the  time  of  appeal  is 

term  at  which  they  were  entered  has  past.     Merold  v.  Rush  Tp.,  5  Pa.  Dist. 

reference  only  to  orders  and  j  udgments  5 14 . 

possessing  some  degree  of  legal  viuUty,       In  Wlseoasia,  when  the  transcript  of 

not    CO   much    as   are  absolutely  and  a  judgment  by  default  rendered  in  a 

utteriy  void.     In  the  case  of  a  void  justice's  court  has  been  filed  in  the 

jndgsaent  tlie  remedy  is  by  an  action  office  of  the  clerk  of  the  Circuit  Court, 

directly  attacking  it.      Kaufmann  v.  It  is  deemed  to  be  the  judgment  of  that 

Drexel,  56  Neb.  299.    See  also  Ley  r.  court  from  the  time  of  such  filing  and 

PilgeCf  59  Neb.  561.  Is-  under  the  control  of  that  court,  as 
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Iff  1.  3.  To  What  Kinds  of  Aotions  Applicable.  —  See  notes  i,  2. 

4.  What  Form  of  Application  Proper  —  a.  Motion  to 
Vacate.  —  See  notes  3,  5. 

b.  Application  to  Open  Default.  —  See  note  6. 
Iff3.  d.  Construction  of  Statutory    Provisions  —  (2) 

Statute  of  Limitations.  —  See  note  4. 

Iff 4.  (4)  Where  Judgment  by  Default  Is  Void.  — See  note  i. 

(5)  Compliance  with  Statute.  —  See  note  3. 
Iffff.  e.  Proceeding  in  Equity.  —See  note  2. 

6.  By.  Whom  Application   to  Be  Made  — tf.  Party  to 
Record.  —  See  note  3. 

provided  by  Stat.  Wis.  (1898),  |  2900,  On  AppUeatioii  of  Adminiitrator  of  Do- 
and  where  it  appears  that  the  justice  ooasod  Dofondaat.  —  A  judgment  upon 
had  no  jurisdiction  to  enter  the  judg-  an  unsealed  note  entered  in  the  life- 
ment,  the  Circuit  Court  may  malce  an  time  of  the  defendant  may  be  opened 
order  strilcing  such  transcript  from  the  after  his  death  in  order  that  the  ad- 
files,  as  well  as  all  entries  relating  ministrator  may  interpose  a  plea  of 
thereto  from  the  docket  of  the  clerk,  the  statute  of  limitations  as  provided 
Townsend  v,  Seelig,  113  Wis.  31,  by  law.     Dick  v,  Mahoney,  21  Pa.  Co. 

Iftl*  1.  Probato  noeno.  —  Under  Ct.  241. 
Code  Civ.  Pro.  Cal.,  §  473,  providing  Opoiiing  to  Pomiit  Plaa  of  Btatuto.  — 
that  a  court  may  relieve  a  party  from  Where  a  confessed  judgment  has  been 
a  judgment  or  order  taken  against  him  entered  in  the  Common  Pleas  Court 
on  account  of  his  *'  mistake,  inadvert-  upon  a  judgment  note  which  is  not 
ence,"  etc.,  a  Superior  Court  has  gen-  under  seal,  and  the  note  is  barred  by 
eral  jurisdiction  to  set  aside  its  order  the  statute  of  limitations  at  the  time 
and  decree  settling  the  final  account  of  the  judgment  is  entered,  the  court 
an  administrator  and  distributing  the  should  open  a  judgment  for  the  pur- 
estate.     Matter  of  Hickey,  129  Cal.  14.  pose  of  permitting   the  defendant  to 

S.  Koch  V.  Biesecker,  7  Pa.  Super,  interpose  the  plea  of  the  statute  of  limi- 

Ct.  37.  tations.    Comp    v.  Messimer,    5    Pa. 

8.  State  V,  Donovan,  10  N.  Dak.  203;  Dist.  566. 

Prondzinski  v,  Garbutt,  9  N.  Dak.  239.  Whoro  PaymoiitB  Have  Inspondod  Opora- 

See  also  iS'x/.  Carolina  Nat.  Bank,  56  tioa  of   Btatuto.  —  The  court  will   not 

S.  Car.  12;  Odom  v,  Burch,  52  S.  Car.  open  a  default  to  permit  the  defendant 

305;   Ktthn   r.    Mason,   24  Wash.   94:  to  plead    the    statute    of    limitations 

Spokane,  etc.,  Lumber  Co.  v,  Stanley,  where  it  is  shown  that  payments  had 

25  Wash.  653;  Griffith  v.  Maxwell,  25  been  made  prior  to  the  entry  of  the 

Wash.    658;    Williams   v.   Breen,    25  judgment      Rehm  v,   Frank,    16  Pa. 

Wash.  666.  Super.  Ct.  175. 

5.  Roberts  v,  Pawley,  50  S.  Car.  401  lft4»  1.  In  Vorth  Dakota,  in  judg- 
Xquoting  6  Encyc.  of  Pl.  and  Pr.  151J;  ments  which  are  void  for  want  of  juris- 
Spencer  v.  Berns,  114  Iowa  126.  Otm-  diction,  a  remedy  either  by  motion  or 
p'are  Griffin  v,  McGavin,  117  Mich.  372;  by  action  is  available  to  the  suitor,  and 
Johnson  v.  Stebbins -Thompson  Realty  the  statutory  time  limit  of  one  year  Is 
Co.  167  Mo.  325.  no   bar  to  the  remedy.     Freeman   v. 

6.  In  Dolawaro,  upon  an  application  Wood,  (N.  Dak.  1901)  88  N.  W.  Rep. 
to  open  a  judgment,  the  practice  is  to  721. 

grant  a  rule  to  show  cause  why  a  judg-  8.  Wlioa  Vo  OlgootioB  Is  Kado  to  tho 

ment  should   not  be    opened.    In  re  Form  of  tho  AppUoatioii  it  will  be  treated 

L^vy,  3  Penn.  (Del.)  5.  as  sufficient  in  form  on  appeal,  although 

Wiot  Yirginia.  —  Where   a  court  is  it  is  not  exactly  in  consonance  with 

without  jurisdiction,  a  judgment  by  the  provisions  of  the  statute.    Sitzer  v. 

default  rendered  by  it  is  void  and  may  FenzlofiF,  112  Iowa  491. 

be    vacated   on    motion.      Rorer    7.  1M«    S.  Compare  Spencer  v.  Berns, 

People's    Bldg.,   etc.,   Assoc.,    47   W.  114  Iowa  126. 

Va.  I.  8.  Milleisen    r.    Senseman.    4     Pa. 

1M*    4.  Garvie  V.  Greene,  9  S.  Dak.  Super.   Ct.   455,  affirming   5  Pa.  Dlst. 

608.  723;  Covey  V.  Wheeler,  23  Pa.  Co.  Ct. 
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156.  d.  Interest  in  Controversy.  —  See  notes  i,  2. 

d.  By  Assignee.  —  See  note  4. 

e.  Where  Judgment  Is  Void.  —  See  note  5. 
Itl7.  See  note  i. 

7«Ut  Partiaf.  —  See  note  3. 

&  VotiM  of  Motion  to  Set  Aiide  Dofiiidt  — At  Common 

Law — Duriag  T«a.  —  See  note  4. 
Alter  Tarm.  —  See  note  5. 

b.  Under  Code  Procedure.  —  See  note  6. 

467;  Pierce  v.  Probata  Ct.,    19  R.   I.  the  Circuit  Court  Rules  is  a  notice  of 

472;    McGhee  v,    Romatka,    18    Tex.  tiie  disposing  of  the  motion,  and  not 

Civ.  App.  456.     See  also  Thompson  v.  of    its    mere    filing    or    continuance. 

Alford,  135  Cal.  53;  White  v,  Bleckley,  Major  v.  Rand,  73  111.  App.  279. 

105  Ga.  173;  Winer  v.  Mast,  146  Ind.  5.  Brady  v,  Washington  Ins.  Co.,  67 

177;    Long    V,   Kingfisher    County,   5  111.  App.  159;  Fisk  v.  Thorp,  51  Neb.  i. 

Okla.  128;  Hall  v.  West  Chester  Pub.  6.  Spokane,    etc.,    Lumber    Co.    ». 

Co..  180  Pa.  St.  561.  Sunley.  25  Wash.  653.     See  also  Grif- 

IftC    1.  Kuhn  V.  Mason,  24  Wash,  fith  v.  Maxwell,  25  Wash.  658. 

94.  A  Votioe  to  a  Codufwidant  is  not  neces- 

Tks  BaodTor  of  a  Vatioiial  Bank,  though  sary  where  relief  is  sought  only  against 

not  a  party  to  a  suit  in  a  state  court  the    plaintiff.     Schart    v,  Schart,    116 

against  the  bank,  may  appear  In  the  Cal.  91. 

state  court  and  contest  a  default  judg-  Votioe  to  Attorney  of  VonnddeAt  Plain- 
men  t  against  the  bank  after  his  ap-  tiff.  —  Notice  of  a  motion  to  vacate  a 
pointment  and  qualification  as  receiver,  judgment  in  favor  of  a  nonresident 
Denton  v.  Baker,  (C.  C.  A.)  93  Fed.  plaintiff  may  be  served  upon  his  attor- 
Rep.  46.  ney  of  record,  although  more  than  two 

%.  Kubie  V.  Miller,  (Supm.  Ct.  App.  years  have  elapsed  since  the  entry  of 

T.)  31  Misc.  (N.  Y.)  4i5o.  the  judgment.     Phelps  v,  Heaton,  79 

4.  An  AMignee  Pondonto  lite  of  an  Minn.  476. 

interest  in  the  subject 'bf  litigation  is  A  Boasonablo  Votioo  of  the  hearing  of 

concluded  by  the  judgment,  and  can-  a  motion  to  vacate  is  such  a  notice  as 

not  have  a  default  judgment  obtained  is  meet  and  fair,  In  view  of  thecircum- 

thereon  vacated  on  application  made  stances  and  conditions  existent  at  the 

a  year  and  a  half  after  the  entry  of  the  time  in  the  matter  to  be   presented, 

judgment  on  the  ground  of  excusable  Fisk  v.  Thorp,  51  Neb.  i. 

neglect,  where  he  fails  to  give  a  valid  In  Texas,  in  an  action  of  trespass  to 

excuse  for  his  delay.    Judd  p,  Patton,  try  title  where  the  case  is  dismissed  for 

13  S.  Dak.  648.  want  of  prosecution,  at  the  instance  of 

6.  Richardson  v.  Loree,  (C.  C.  A.)  94  intervening  defendants,  the  judgment 

Fed.  Rep.  375  operates  as  a  dismissal  of  the  entire 

P^ndnlent  Judgment  by  Defiinlt  Kay  case,  and  other  intervenors  who  have 

Bo  Attacked  by  Creditors.— **  A  dishonest  set  up  title  in  themselves  and  are  ask- 

and  collusive  judgment  [by  default]  is  ing  affirmative  relief  in  order  that  any 

open  to  attack  when  it  comes  in  con-  further   proceedings    may  be   had   to 

flict  with  creditors.*'    Anheuser-Busch  adjudicate  their  title   must  have  the 

Brewing  Assoc,  v.  McGowan,  49  La.  judgment  of    dismissal   set  aside  on 

Ann.  630.  notice   to  parties  interested,  and  the 

157*    1.  Stewart  V.  Golden,  98  Ga.  cause  reinstated.     Watson  v.  Chappell, 

479.  19  Tex.  Civ.  App.  685. 

8,  AppUeation  by  One  of  Several  Do-  In  Washington,  aside  from  the  causes 

fmdants  in  His  Own   Behalt— Under  enumerated  in  Ball.  Annot.  Codes  & 

Code  Civ.  Pro.  Neb.,  g  looi,  a  motion  Sut.  Wash.  (1897),  %  5153,  subdiv.  2.4, 

to  set  aside  a  joint  judgment  against  5,  6,  7,  in  all  cases  where  the  attack  is 

two  or  more  defendants  should  be  over-  made  on    a  default    judgment    upon 

ruled  when  made  by  one  defendant  on  statutory  grounds  the  notice  thereof 

his  or  her  own  behalf  alone.     Boyd  v.  may  be  served  upon  the  attorney  of  the 

Munson,  s^  ^^^b.  269.  prevailing  party,  as  the  authority  of 

4L  In  lUittOis  the  notice  required  by  the  attorney  does  not  cease  until  he 
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158.  7.  Written  Application.  —  See  note  3. 

9.  Prooeedingi  on  Motion  —  a.  Pleadings.  —  See  note  7. 

159.  c.  Counter-affidavits,  etc.  —  See  notes  i,  2. 

160.  e.  Relief  Granted  on  Motion.  —  See  note  2. 

10.  Vacation  hj  Implication  —  a.  In  General.  —  See 
note  5. 

161.  11.  What  Mutt  Be  Shown  to  Obtain  Opening  or  Yacation  ef 
De&nlt  —  a.  In  General.  —  See  notes  4,  5. 

has  obtained  a  judgment  for  his  client  latest  decision  above  cited  holds  in 

not  subject  to  vacation  or  motion  for  favor  of  the  practice."    See  also  A.  W. 

any  of  the  causes  specially  provided  Stevens  Co.  v,  Kehr,  03  111.  App.  510. 

by  statute,  or  for  causes  recognized  by  Oovntar-iuflldavlti.  —  In    Washington 

well-established  practice.    Sturgiss  v.  Mill  Co.  v,  MarlLS,  37   Wash.  170,   it 

Dart,  23  Wash.  244.  was  held  that  on  a  motion  to  vacate  a 

1M»    8.  Complaint  Treated  as  Xotion.  default  judgment  where  the  plaintiff 

— Under  the  ^riaifi^aj  statute  providing  introduced    counter-affidavits  and   no 

that  an  application   to  open  a  judg-  objection  was  then  raised  to  their  con- 

ment  rendered  upon  constructive  ser-  sideration  or  motion  made  to  strike 

vice  shall  be  by  motion  in  open  court,  them  out,  having  failed  to  make  ob- 

a  complaint  setting  forth  in  connection  jection  in  the  court  below,  the  defend- 

with  exhibits  all  the  necessary  facts  ant  waived  the  right  to  object  to  them 

will  be  treated  as  a  motion  to  retry,  thereafter  on  appeal. 

Waldo  V,  Thweatt,  64  Ark.  126.  S.  Security  L.  &  T.  Co.  v.  Estudillo, 

7.  In  Twdiaiia.  —  Masten  v,   Indiana  134  Cal.   166;  Tinsley  v.  Corbett,   27 

Car,  etc.,  Co.,  25  Ind.  App.  175;  Davis  Tex.  Civ.  App.  633. 

V,  Steuben  School  Tp.,  19  Ind.  App.  Ooatrovertug  Alleged  SxenM.  —  Coun- 

694.  ter-affidavlts  may  be  filed  to  contradict 

Propoied  Pleading  to  Be  Annexed. —  the  facts  relied   upon  to  excuse  the 

When  one  is  in  default  for  failure  to  defendant's    negligence,    but    not   to 

serve  a  pleading  and  asks  to  have  the  contradict    the    facts    set    up   in   the 

default  excused,  a  copy  of  the  proposed  answer.      Butte    Butchering    Co.    v, 

pleading  must  be  annexed  to  the  mov-  Clarke,  19  Mont.  306.     See  also  Minne- 

ing  papers.    Maguire  v,  Maguire,  75  sota  Thresher  Mfg.  Co.  v,  Holz,  10  N. 

N.  Y.  App.  Div.  534;  Allen  v.  Fowler,  Dak.  16. 

etc.,  Co.,  45  N.  Y.  App.  Div.  506.  IHQ.  2.  Hunton  v,  Euper,  63  Ark. 

Xetion  Xnst  Contain  Copy  of  Propoeed  323,  holding  that  it  is  improper  to  en- 
Answer.  —  Motion  papers  to  open  a  de-  join  a  judgment  on  the  ground  that 
fault  and  plead  in  the  action  are  de-  there  was  no  personal  service,  and  that 
fective  if  they  fail  to  contain  a  copy  of  the  proper  practice  Is  to  set  aside  the 
the  proposed  answer.  Richardson  v,  judgment  and  grant  a  new  trial. 
Sun  Printing,  etc.,  Assoc.,  20  N.  Y.  5.  Lernertr.  Wagner, (Supm.Ct.  App. 
App.  Div.  329.  T.)  36  Misc.  (N.  Y.)  833;  Spina  v,  Mar- 
In  Vorth  Dakota  the  correct  practice  oselli,  (Supm.  Ct.  App.  T.)  34  Misc.  (N. 
is  for  the  moving  party  to  file  a  proper  Y.)  204;  Gold  v.  Hutchinson,  (Supni. 
affidavit  of  merits  and  a  verified  an-  Ct.  App.  T.)  26  Misc.  (N.  Y.)  i;  Gor- 
swer  setting  out  a  defense,  and  also  to  mully,  etc.,  Mfg.  Co.  v,  Catharine, 
set  out  by  affidavit  his  excuse  for  not  (Supm.  Ct.  Spec.  T.)  25  Misc.  (N.  Y.) 
appearing  and  answering.     Minnesota  338. 

Thresher  Mfg.  Co.  v,  Holz,  10  N.  Dak.  Veoessity  to  State  Oronnds. — In  New 

16.  York  an  order  opening  a  default  must 

159.    1.  Minnesota  Thresher  Mfg.  state  the    grounds  upon  which  it  is 

Co.  9.  Holz,  10  N.  Dak.  16.  based.    Colwell  v.  Devlin,  (Supm.  Ct. 

Illinois.  —  In  Swigart  v.  Holmes,  96  App.  T.)  20  Misc.  (N.  Y.)  355.    See 

111.  App.  43,   it  was  said:  **  There  is  also  Strassner  v.  Thompson,  40  N.  Y. 

not  entire  uniformity,  even  in  the  Su-  App.    Div.   28;    Thornall    v.  Turner, 

preme  Court  decisions,  as  to  whether  (Supm.  Ct.  App.  T.)  23  Misc.  (N.  Y.) 

counter-affidavits    may    be     received  363. 

upon  a  motion  to  set  aside  a  default.  161.  4.  Pitzele  v,  Lutkins,  85   111. 

Mendell  v.  Kimball.  85  III.  582;  Hefiing  App.  662. 

V.  Van  Zandt,  162  111.  162.     But  the  6.  State  v,  Casey,  9  S.  Dak.  436. 
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ISa.  6.  Injury  Must  Be  Shown.  —  See  notes  i,  2. 
WalT«r.  —  See  note  3. 

c.  Default  Must  Be  Excused  Where  Regular  — 

(i)  /«  General.  —  See  note  4. 

163.  See  note  i. 

164.  (2)  Burden  of  Proof  .  —  See  notes  i,  2. 


L  1.  Hasler  v.  Schopp,  70  Mo.  for  the  court  to  refuse  to  open  the  de- 

App.  469.  fault  if  a  good  prima  fade  defense  to 

MOTlrijal  Court  of  Vow  T«rk.  ^  The  the  action  is  shown.  Farrar  7^  Con- 
rule  staled  in  the  text  applies  to  the  solidated  Apex  Min.  Co.,  la  S.  Dak. 
Municipal  Court  of  New  York  city.  237;  G.  S.  Congdon  Hardware  Co.  v, 
Cahill  V,  Lilienthal,  (Supm.  Cu  App.  Consolidated  Apex  Min.  Co.,  11  S. 
T.)  30  Misc.  (N.  Y.)  429.  Dak.  376.     Bui   see  Shay  v.  Chicago 

AbMBM  of  Bfltttflt  to  Pftrty  Xoviag.  —  Clock  Co.,  iii  Cal.  549. 
A  decree  will  not  be  opened  up  where  IM.    1.  Tke  Insanity  of  a  party  at 
the  moving  party  could  not  be  bene-  the  time  of  his  default  is  a  sufficient 
fited  thereby.     Oakes  v.   Ziemer,  61  excuse  for  his  failure  to  make  a  de- 
Neb.  6.  fense.     Judd  v.    Gray,  156  Ind.  278. 

t.  Tke  Sttadaat  Xvst  Show  that  a  See  also  Smith   v.  McClure,  146  Ind. 

IMAn&tBotalt Might  HaTS  Been Boaehad  123;  Jones  v.  Crowell,  143  Ind.  218. 

or  the  court  will  not  be  authorized  to  164*    1.  Iowa,  —  McCormick  v.  Mc- 

open  the  default  on  the  ground  merely  Cormick,  109  Iowa  700. 

of  surprise  or  failure  of  the  attorney  Pennsylvania, — Cloud  ?.  Markle,  186 

to  be  present  at  the  trial.     Brooks  v.  Pa.  St.  614;  Heimgartner  v,  Stewart, 

Johnson,  122  Cal.  569.  180  Pa.  St.  500;  Gillespie  v.  Webster, 

Toohaleal  Iiformality.  —  In  Sullivan  180  Pa.  St.  405;  Weixel  v.  Lennox,  179 

9.  Sweeney,  189  Pa.  St.  474,  it  was  Pa.  St.  459:   Reichenbach  v.  Hartlep, 

held,  where  a  widow  who  was  one  of  15  Pa.  Super.  Ct.  23;  Heilner  v.  Falls 

several  executors  purchased  the  stock  Coal  Co.,  9  Pa.  Super.  Cl  78;  George 

in  trade  and  the  good  will  of  the  dece-  P.   Steel   Iron    Co.   v,  Jacobs,  9  Pa. 

dent's  business  and  executed  her  judg-  Super.  Ct.    122;    Bitten  bender  v.  Bie- 

ment  note  therefor  to  the  order  of  the  seeker,  7  Pa.  Super.  Ci.  41;  Fisher  v, 

other  executors,  and  judgment  was  en-  Holbrook,  7  Pa.  Super.  Ct.  647;    Lee 

tered  thereon,  that  her  application  to  v,  Sallada,  7  Pa.  Super.  Ct.  98.    See 

open  the  judgment  on  the  allegation  also  Com.   v.   Masonic   Home,  7   Pa. 

that  she  had  been  overreached  in  the  Dist.    103;    Braden  v,  Wilson,  19  Pa. 

matter  of  sale  was  properly  denied.  Co.   Ct.   650;    Walker  v.   Sallada,    17 

Nor   could    she    have    the   judgment  Pa.  Co.  Ct.  371;  Cooke  v,  Edwards, 

stricken  off  as  vo|d  on  the  bare  techni-  15  Pa.  Super.  Ct.  412. 

cality  I  hat.  being  one  of  the  executors.  South    Carolina,  —  Ex  p,     Carolina 

she  was  therefore  both  a  plaintiff  and  Nat.  Bank,  56  S.  Car.  12. 

a  defendanL  Texas,  —  Rumfield    v,    Neal,    (Tex. 

9.  Pfister  V.  Smith.  95  Wis.  51.  Civ.  App.  1898)  46  S.  W.  Rep.   262; 

4.  Arizona,  —  Lawler   v,   Bashford-  Lindsley   v.    Sparks,  (Tex.  Civ.  App. 

Burmister  Co.,  (Ariz.    1896)   46   Pac.  1897)  40  S.  W.  Rep.  605. 

Rep.  72.  Washington,  —  Washington  Mill  Co. 

Georgia,  —  Mitchell  v,  Allen,  1 10  Ga.  v,  Marks,  27  Wash.  170. 

382;  Mitchell  V,  Williams,  no  Ga.  280;  Triekery  and  Fraud  oa  Fart  of  Vidnciary. 

Fleetwood  v.   Equitable  Mortg.   Co.,  — Where    the   proceeding   is   between 

108  Ga.  811.  parties  having  a  specific  confidence,  or 

Soutk    Dakota,  —  Minnehaha    Nat.  where  a  fiduciary  relation  exists,  the 

Bank  &.  Hurley,  13  S.  Dak.  18.  rule  is  different,   and  the  burden  of 

Utah, — Western   Loan,  etc.,  Co.  v,  proof  is  on  the  party  in  whom  the  con- 

Berg.  24  Utah  278;  Utah  Commercial,  fidence    is    placed,   to  show  that  the 

etc  ,  Bank  c,  Trumbo,  17  Utah  198.  transaction  was  fair  and  conscientious 

Sogliot   of  OlAoor   of   Corporation. —  beyond  suspicion;  and  upon  a  rule  to 

Where   the  summons  is  served  on  a  open  a  judgment  on  a  note  given  by  a 

director  of  a  corporation  and  he  neg-  principal  to  an  agent,  where  the  trans- 

lects  to  notify  the   proper  officers  or  action  is  surrounded  by  trickery  and 

attorneys,  it  is  an  abuse  of  discretion  fraud  upon  the  part  of  the  agent,  he 
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164.  (3^  Gross  Negligence,  —  See  note  3. 

165.  (s)  Costs.  —  See  note  3. 

d.  Specific  Grounds— (i)  Forgetfulness.—  S^^not^^. 
(2)  Mistake^   huxdvertence^    Misapprehension^    Surprise^ 
Accident y  firaud —  Mistake.  —  See  note  5, 

cannot  fall  back  upon  the  usual  prac-  even  though  excusable  neglect  in  fail- 

tice  that  presumption  is  in  favor  of  the  ing  to  file  an  answer  is  shown,  Viek  v. 

soundness  of  the  instrument  and  that  Baker,  123  N.  Car.  98. 
the  burden  of  proof  is  on  the  defendant        16ft.    8.  Port  Huron  Engine,  etc., 

to  establish  a  defense.     Gillespie   v,  Co.  v.  Clements,  113  Wis.  249. 
Weiss,  22  Pa.  Co.  Ct.  177.  4.  Titus  v.  Larsen,  18  Wash.  145. 

On  an  application  to  open  a  default        Carelessnass  and  Inattanttoa  to  Duty  on 

judgment,  where  ihe  evidence  presents  the  part  of  an  officer  of  a  corporation 

a  case   proper  to   be  submitted  to  a  afford   no  ground  for  opening  default 

jury  the  judgment  should  be  opened,  judgments.     Byrnes  v,  American  Mut. 

Greenbaum  v.  Komorovski,  5  Pa.  Dist.  F.  Ins.  Co.,  114  Iowa  738. 
284.  0.  Hanthorn  v,  Oliver,  32  Oregon  57 

In  WashingtODi  under  Ball.  Annot.  (citing  6  EncVc.  of  Pl.  and  Pr.  165. 
Codes  &  Stat.  Wash.  (1897),  §  5158,  it  and  holding  that  a  mistake  by  the  de- 
is  not  intended  that  the  court  should  fendant  as  to  the.  day  upon  which  the 
hear  the  evidence  and  grant  the  peli-  trial  was  to  be  had,  owing  to  his  im- 
tion  only  when  the  evidence  preponder-  perfect  comprehension  of  the  English 
ates  in  favor  of  the  applicant.  It  is  language,  was  a  sufficient  excuse  for 
sufficient  if  the  court  finds  that  the  his  failure  to  appear  and  defend);  Mit- 
facts  alleged  constitute  a  defense  to  chell  v.  Kirby,  (Ky.  1897)  38  S.  W.  Rep. 
the  cause  of  action  stated  in  the  com-  507:  Vittetow  v,  Ames,  (Ky.  1899)  51 
plaint,  and  that  there  is  substantial  S.  W.  Rep.  i;  Jospe  v,  Ltghte,  (Supm. 
evidence  to  support  the  allegations.  Ct.  App.  T.)  22  Misc.  (N.  Y.)  146;  Dal- 
Williams  v.  Breen,  25  Wash.  666.  gardno  v,  Trumbull.  25  Wash.  362. 

1«4.   2.  Gillespie  v.  Rogers,  184  Pa.        Mistake  ai  to  TIbm.  —  Miller  v.  Carr. 

St.  488;  Tinsley  v,  Corbett,  27  Tex.  Civ.  116  Cal.  378. 

ApP-  633;  Smith  V,  Johnson,  44  W.  Va.        The  nature  of  the  mistake  must  be 

278.  alleged.     Levy  v,  Passavant,  19  N.  Y. 

Coonter-affldavits.  —  In  North  Dakota  App.  Div.  71. 
the  facts  set  out  in  the  motion  papers        Under  Code  N.  Car.,  g  274.  a  judg- 

and  relied  upon  as  grounds  of  excuse  ment  obtained   by   mistake,  inadvert- 

for  the  default  may  be  met  and  op-  ence,   surprise,   or  excusable    neglect 

posed  by  counter-affidavits.   Minnesota  may  be  set  aside  upon  motion  at  any 

Thresher  Mfg.  Co.  v,  Holz,  10  N.  Dak.  time  within  a  year.     An  irregular  judg> 

16.  ment  may  be  set  aside  at  any  lime. 

3.  Athens  Leather  Mfg.  Co.  v,  Myers,  Clement  v,  Ireland,  129  N.  Car.  220. 
98  Ga.  396;  Farris  v,   Hoskins.  (Ky.        Vegleot  of  Director  of  Corporation  to 

1901)  63  S.  W.  Rep.  577.  Votiiy   Officer.  —  In    G.    S.    Congdon 

Vorth  Carolina  — Failure  to  File  Bond  Hardware  Co.   v.  Consolidated  Apex 

in  Real-citate  Aetioni. —  In  an  action  to  Min.  Co.,  11  S.  Dak.  376,  it  was  held 

recover  real  estate,  the  defendant  is  re-  that  where  summons  has  been  served 

quired,  by  Code  N.  Car.,  §  237,  to  file  upon  a  director  of  a  corporation  and  he 

an  undertaking  to  pay  the  plaintiff's  fails  to  notify  the  managing  officers  and 

costs    and    damages    before    he    may  attorneys  of   the  company,  and  they 

answer  or  demur,  and  unless  the  die-  have  no  knowledge  of  the  matter  until 

fendant  files  or  is  excused  from  filing  after  judgment   by  default  has  been 

such  an  undertaking,  the  plaintiff  is  entered,  upon  presentation  of  a  good 

entitled,  under  Code  N.  Car.,  §  390,  to  defense  to  a  part  of  the  plaintiff's  claim, 

judgment  for  the  relief  demanded  in  a  failure  of  the  court  to  open  a  default 

the  complaint.    Jones  v.  Best,  121  N.  and  permit  the  defendants  to  come  in 

Car.  154.     An  unexcused  failure  to  file  and  answer  is  an  abuse  of  discretion, 
this  bond  is  such  negligence  on   the        Solying  on  Erroneont  Information. -> 

part  of  the  defendant  as  will  justify  the  Where  the  only  excuse  presented  in  an 

court  in   refusing  to  open  a  default,  application  to  open  a  default  consists 

Norton  v,  McLaurin,  125  N.  Car.  185;  in   the  statement  that  the  defendant 
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166.  iBadTertmee.  —  See  note  I. 
XiMpprelienaioii.  —  See  note  2. 
BnrpriM.  —  See  note  3. 

167.  AMidnt  —  See  note  i. 
TrtMd.  —  See  note  2. 
^4)  How  Shown.  —  See  note  4. 
S)  ignorance  of  Law  —  What  Miitako  x«uit.  —  See  note  6. 
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was  informed  that  an  answer  was  an-  (Ky.  1902)  66  S.  W.  Rep.  734.     See  also 

necessary,  and  that  there  was  no  need  Sinclair    v,   Narragansett    Lead,  etc., 

of  going  to  the  expense  of  employing  Co.,  87  Mo.  App.  268. 

an  attorney,  for  they  could  not  get  a  167.     1.    Cooley     v,     Barbourville 

judgment  against  him,  it  would  bean  Land,  etc.,  Co.,  (Ky.   1897)  43  S.   W. 

abuse  of  the  court's  discretion  to  open  Rep.  464. 

the  judgment.     State  r.   Casey,  9  S.  In  Arkauas  a  judgment  by  default 

Dak.  436.  rendered  without  personal  service  upon 

166.    1.  In  minoii  inadvertence  is  the  defendant  should  be  set  aside  un- 

noi  a  sufficient  ground  for  set  ting  aside  der  that  provision  of  the  statute  read- 

a  judgment  rendered  by  default.     Bar-  ing:    **For    unavoidable    casualty    or 

rett  V.  Queen  City  Cycle  Co.,  179  III.  68.  misfortune  preventing  the  party  from 

BappotSngSaitWaiiiiBiflinreAtCoart. —  appearing  or  defending.'*     Hunton  r. 

Where  a  defaulting  plaintiff  who  had  Euper,  63  Ark.  323. 

taken  an  appeal  fo  the  District  Court  Vogligenoe  of  ConnseL  —  A  judgment 

of  a  certain  county  alleged  as  ground  suffered  because  of  the  negligence  of 

for  his  default  that  he  did   not  know  counsel  employed  is  not  the  result  of 

that  the  case  had  been  transferred  to  unavoidable  casualty  or  misfortune  as 

the  District  Court  of  another  county,  it  contemplated  by  Code  Civ.  Pro.  Neb., 

was  held  that  the  default  would  not  be  ^  602,  subdiv.  7.     Scott  v,  Wright,  50 

opened,  as  it  was  the  duty  of  the  plain-  Neb.  849. 

tiff  to  exercise  due  diligence  in  prose-  UnfoondneM  of   Kind.  —  Mental   un- 

cuting  his  appeal  and  to  ascertain  in  soundness  is  such  a  misfortune,  within 

what  court  it  was  pending.     Philip  v,  the    meaning   of  Bullitt's   Civ.   Code 

Davis,  (Iowa  1899)  78  N.  W.  Rep.  810.  Ky.,  §  518,  subdiv.  7,  as  will  authorize 

2.  Nash  V.  Denton,  59  Kan.  771,  51  the  court  to  vacate  or  modify  a  judg- 

Pac.  Rep.  896.  ment  by  default.    Small  v.  Reeves,  104 

A    Kifuiidontaiiiliiig    between   client  Ky.   289,  approving  Bean    v,   Haffen- 

and  counsel  is  not  a  sufficient  excuse  dorfer,  84  Ky.  685. 

for    failure    to   appear   and    defend.  ttoknoM   Constniod    ai   *' Aocldont.*'  — 

Moore  v.  Kelly*  etc.,  Co.,  109  Ga.  798;  Where  the  defendant  is  prevented  from 

Tower  9.  Ellsworth,  112  Ga.  460.  appearing  in   court  by  illness,   he  is 

8.  Dunlop  V,  Schubert,  97  Wis.  135.  deprived  of  his  day  in  court  by  *'  acci- 

An  Attorney  Is  Preiomed  to  Know  tho  dent."     Delaney  v.  Brown,  72  Vt.  344. 

Xvloi  of  the  Court  in  which  he  appears,  2.  Lee  v,  Harmon,  84  Mo.  App.  157; 

and  his  want  of  such  knowledge  does  Sherer  v,  Akers,  74  Mo.  App.  217. 

not  authorize  relief  from  a  judgment  4.  Davis  v,  Steuben  School  Tp.,  19 

taken  against  him  on  the  ground  of  Ind.  App.  694. 

surprise.     Brooks  v,  Johnson,  122  Cal.  6.  Thompson   v,    Harlow,    150  Ind. 

569.  450,   citing  6   Encyc.  of  Pl.  and  Pr. 

A^pUoatioii  on  Ground  of  Surpriso  Paea-  167.    See  also  Jarlman  v.  Pacific  F. 

liarly  Within  Trial  Conrt*t  Bisoretion. —  Ins.  Co.,  69  Conn.  355:  Broken  Bow  v. 

An  application  for  a  new  trial  on  the  Broken    Bow   Water    Works    Co.,   57 

ground  of  surprise  is   peculiarly  ad-  Neb.  548. 

dressed  to  the  sound  discretion  of  the  XisUJco  of  Jndgmont.  —  Where  a  de- 
trial  court,  and  its  decision  will  not  be  fendant  moves,  on  the  trial,  to  amend 
disturbed  unless  there  is  a  palpable  his  answer,  and  the  application  is  de- 
abase  of  discretion.  The  appellate  nied  on  account  of  laches,  and  the 
court  is  more  inclined  to  sustain  a  defendant  thereupon  is  at  liberty  either 
judgment  granting  a  new  trial  than  to  proceed  with  the  trial  and  avail  hi m- 
one  refusing  it.  Henry  Vogt  Mach.  self  upon  appeal  of  an  exception  to  the 
Co.  V.  Pennsylvania  Iron  Works  Co.,  decision   of  the  court  or  to  abandon 
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168.  BiMptlcas.  —  See  note  i. 

(6)  Negligence  or  Incompetence  of  Defendant's  Attorney 
—  (a)  In  0«Btna.  —  See  notes  2,  3. 

the  case  and  suffer  a  default  to  be  App.  134:  Wilson  v.  Smith,   17  Tex. 

taken,  if  he  adopts  the  latter  alterna-  Ctv.  App.  188. 

tive  and  later  makes  application  to  be  IfBonuMt  of  Bay  of  MaL  —  It  is  the 

relieved  from  the  consequences  of  his  duty  of  the  defendant's  attorney  to  in- 

misiake  in  electing  his  remedy,  a  de-  form  himself  of  the  fact  that  the  case 

cision  of  the  trial  court  denying  his  has  been  set  for  tiial,  and  his  failure  so 

application  to  open  the  default  will  not  to  do  is  inexcusable  neglect.    Yancey 

be  disturbed  upon  appeal.    Dudleys,  t^.  National  Bene  v.  Assoc.,  laa  Cal.  676. 

Broadway  Ins.  Co.,  42  N.  Y.  App.  Di v.  VsgUMiM or Fhivd  olTnftoo of  Tofwa- 

555.  ship. —  Where  a  judgment  by  default 

1#8.    1.  SzonLpUftoatioiis   of  Sxeop-  has  been  rendered  against  a   school 

tions  to  £nlo.  —  In  Martin  v.  Curley,  70  township  after  service  upon  the  trustee 

Minn.  489,  where  the  plaintiff  obtained  thereof,   the  defendant   cannot    liaTe 

a  tax  title  and  brought  his  suit  to  de-  such  default  opened  on    account    of 

termine  adverse  claims  and  took  judg-  alleged  fraud  of  its  trustee,  nor  on  ac- 

ment  by  default  against  the  owner,  count  of  its  alleged  mistake,  inadvert- 

whose  title  had  been  divested  by  the  ence,  surprise,  and  excusable  neglect, 

tax  title  forming  the  basis  of  the  plain-  Adams  School  Tp.  v,  Irwin,  150  Ind. 

tiff's  claim,  it  was  held  not  to  be  an  la;  Davis  v,  Steuben  School  Tp.,  19 

abuse  of  the  trial  court's  discretion  in  Ind.  App.  694. 

vacating  the  judgment  and  allowing  In  Iowa  fraud  and  negligence  of  the 

the  defendant  to  set  up  his  defense  on  attorney  in   not    interposing   a  valid 

the  merits,  where  it  was  shown  that  he  defense  is  not  ground  for  vacating  a 

was  ignorant  of  the  law  and  failed  to  judgment  and  granting  a  new  trial, 

defend  the  action  upon  the  presump-  McCormlck  v,  McCormick,  109  Iowa 

tion  that  It  involved  nothing  more  than  700. 

the  payment   of   the  taxes,  interest,  WImh  an  Attoraoy  Ahoooads,  unknown 

penalties,  and  possibly  a  bonus;   es-  to  his  client,  and  fails  to  notify  him  or 

pecially  where  it  was  shown  that  there  to  appear  in  the  case,  the  judgment 

had  been  negotiations  for  a  settlement  should   be  opened.    Ennis  v.  Fourth 

and  a  demand  for  a  bonus,  and  that  St.  Bldg.  Assoc.,  102  Iowa  520. 

the  sacrifice  of  the  defendant's  property  Forgotfalnoss.  —  Church  v.  Lacy,  10a 

would  ensue  by  allowing  the  judgment  Iowa  235. 

to  stand.  la  Vow  York,  where  the  default  is  not 

S.  Illinois,  —  Pitzele   v,  Lutkins,  85  inadvertent  but  is  intentional,  where 

III.  App.  662;  Henry  v.  Seager,  80  III.  it  results  by  reason  of  the  ignorance 

App.  172;  Caiman  v,  Stuckart,  70  111.  and  bad  management  of  the  defend- 

App.    310;     Rawley    v,    Murray,    69  ant's  counsel,  the  default  will  be  opened 

111.  App.  428;  Metropolitan  L.  Ins.  Co.  if  meritorious  grounds  accompany  the 

V.  Bergen,  64  111.  App.  685.  application.     Gideon  v,  Dwyer,  (Supm. 

Kansas.  —  Ohio,   etc.,    Mortg.,  etc.,  Ct.  Spec.  T.)  17  Misc.  (N.  Y.)  233. 

Co.  V.  Carter,  9  Kan.  App.  621.  IToansidoat  Solsadaats.  ^  In  Koch  v. 

Minnesota,  —  Stewait  v.  Cannon,  66  Porter,  129  N.  Car.  132,  it  was  held  that 

Minn.  64.  where  the   defendants  were    nonresi- 

New  Mexico,  —  Liverpool,  etc.,  Ins.  dents,  living  in  a  far-off  state,  who  fur- 
Co.  ».  Perrin,  10  N.  Mex.  90.  nished  their  employed  counsel  in  North 

New  York,  —  Lang  v,  Wiesner,  8  N.  Carolina  with  all  the  necessary  facts, 

Y.  App.  Div.  619,  40  N.  Y.  Supp.  in8.  circumstances,  and  documents  neces- 

Texas,  —  Pad((itt  v.  Evans,  (Tex,  Civ.  sary  to  prepare  their  answer,  and  could 

App.  1899)  51  S.  W.  Rep.  513.  not  well  know,  except  through  their 

S.  Kamman  v.  Otto,  (Ky.  1896)  34  S.  counsel,  whether  their  answer  was  filed 

W.  Rep.    1070;   Amherst    College    v.  or  not.  such  facts  would  authorise  the 

Allen.    165    Mass.    178;    Manning    v,  court  in  setting  aside  a  judgment  by 

Roanoke,  etc.,  R.  Co..  122  N.  Car.  824;  default.                                ^   ^         , 

Wynn  v.  Frost,  6  Okla.  89;  Leader  v,  Jadgmoat   by   Coasoat  «f  OoaasoL  — 

Dunlap,6  Pa.  Super.  Ct.  243;  Missouri,  Within  the  scope  of  his  authoritjr,  an 

etc..  R.  Co.  V,  Davidson,  25  Tex.  Civ.  attorney  of  record  can  confess  a  judg. 
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16II.  See  note  i. 

ment  and  thereby  bind  his  client,  and  ment,  wherein   the    defendant  would 

where  such  judgment  Is  regular  it  will  have  twenty  days  within  which  to  an- 

not  be  set  aside  on  the  ground  of  sur-  swer,  and  for  such  reason  failed  to  file 

prise  or  excusable  negiect.     Hairston  the  defendant's  answer,  it  was  not  an 

«.  Garwood,  133  N.  Car.  345.  abuse  of  the  court's  discretion  to  set 

1M«    1.  Melde    v.    Reynolds,    139  aside  a  judgment  therein  by  default, 

Cal.  309;  Moore  v,  Horner,  146  Ind.  SxoMablt  VagUftaM.  —  In  Hewitt  v, 

287;  Scottish  Union,  etc.,  Ins.  Co.  v.  Hazard,  33  N.  Y.  App.  Dlv.  630,  53  N, 

Tomkies,  28  Tex.  Civ.  App.  157;  New  Y.  Supp.  340,  which  was  an  actioa  by 

York  Fidelity,  etc.,  Co.  v.  Lopatka,  24  the  plaintiff  to  recover  damages  sus- 

Tex.  Civ.  App.  536.  tained  by  reason  of  injuries  to  his  canal 

ndlan  to  BssbIys  Xatiad  Votios.  —  An  boat,  issue  was  joined  by  the  service 

affidavit  by  one  of  the  defendant's  at-  of  an  answer,  and  the  action  was  no- 

torneys  to  the  effect  that  he  had  never  ticed  for  trial  by  each  party  on  a  specific 

received  a  notice,  sent  to  him  by  mail,  date  three    months    thereafter.     The 

of  an  order  of  the  court  overruling  a  case  was  reached  on  the  calendar  in 

demurrer  to  the  plaintiff's  complaint  March,  two  years  thereafter,  and  set 

presents  a  sufficient  reason  for  opening  down  for  trial  on  the  day  calendar  for 

a  default.    Clark  v,  Oyharzabal,  129  the  thirty-first  day  of  that  month,  and 

Cal.  328.  the  defendant  failing  to  appear,  judg- 

BeftetlTS   Oslsadar.  —  In    Collier   v,  ment  was  taken  by  default  and  upon 

Fttzpatrick,  22  Mont.  553,  it  was  held  an  inquest  damages  were  assessed  in 

that  where  the  attorney  for  the  defend-  favor  of  the  plaintiff.     Upon  a  motion 

ant  relied  upon  the  unofficial  printed  by  the  defendant  to  open  the  default, 

calendar,  which  did  not  contain  the  case  the  court  held  that  in  view  of  all  the 

in  question,  and  he  therefore  did  not  facts,  it  appearing  that  the  defendant 

api^r  for  trial  on  the  day  set,  the  neg-  and    his  attorney  lived  in  a  distant 

lect  of  the  attorney  was  not  so  gross  county,  and  that  the  attorney  was  not 

as  to  be  inexcusable  and  the  defendant  familiar  with  the  practice  in  New  York 

should  have  been  afforded,  upon  terms,  city  nor  with  the  condition  of  the  calen- 

a  right  of  trial.  dar,  and  that  he  had  been  misinformed 

Two  Cases  under  Same  Title,  -^  In  as  to  the  time  when  the  case  would  be 
Mantle  v.  Largey,  17  Mont.  479,  it  was  reached  for  trial,  and  the  defendant 
held  not  to  be  an  abuse  of  the  trial  having  a  meritorious  defense,  the  de- 
court's  discretion  to  set  aside  a  judg-  fault  should  be  opened  and  the  defend- 
ment  by  default,  when  two  cases  under  ant  permitted  to  make  his  defense, 
the  same  title  and  involving  the  same  In  Bhada  Uaad  great  leniency  is 
subjects  were  filed  against  the  defend-  shown  where  a  petitioner  shows  that 
ant  in  different  departments  of  the  he  has  a  good  defense  in  a  case  whe^e 
same  court,  and  the  defendant  notified  a  default  has  been  taken  through  the 
his  counsel  that  he  had  been  sued  and  negligence  of  his  attorney  in  failing  to 
instructed  him  to  look  after  the  case,  appear  therein,  and  a  new  trial  will 
but  the  counsel,  not  being  advised  that  be  granted  on  condition  that  the  peti- 
there  were  two  suits,  appeared  in  one  tioner  re-enter  the  case  within  a  speci- 
salt  only,  and  in  the  other  a  judgment  fied  time  and  upon  payment  of  all  costs 
was  taken  by  default.  and  counsel  fees,  these  to  be  paid  prior 

Xiatakaof  Attan^aataTiaMinWUah  to  the  re-entry  and  to  be  irrecoverable 

ta  Aasww.  —  In  Eakins  v.  Kemper,  21  in  any  event.    Densereau  v,  Saillant, 

MouL  160,  it  was  held  that  where  the  22  R.  I.  500 

defendant  was  sued  in  forcible  entry  Siaaaabla  KiiUka.  —  In  Springer  v, 

and  unlawful  detainer,  in  which  the  Gillespie,  (Tex.  Civ.  App.  1900)  56  S. 

summons  is  made  returnable  in  not  W.  Rep.  369,  it  was  held  that  where 

less  than  four  or  more  than  twelve  days  the    defendant,    a    nonresident,    was 

after  the  date  thereof,  and  handed  the  served    with    process    while    passing 

summons,  together  with  the  complaint  through    the  state,  and  immediately 

served  upon  him,  to  his  attorney  with  procured  the  papers  from  the  clerk  and 

instructions  to  defend  the  action,  and  left  them  with  practicing  attorneys  of 

tiie   attorney  reading   the   complaint  the  trial  court  to  prepare  his  defense, 

without    reading    the  summons  con-  and  resumed  his  journey,  but  owing  to 

eluded  that  it  was  an  action  in  eject-  the  illness  of  one  attorney  and  the  mis- 
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170,  See  note  i. 

(b^  FaiM  AdTiM.  —  See  note  2. 

(d)  BeiiMdy  Againit  Attoniey.  —  See  notes  4,  5. 

171,  See  note  i. 

take  of  the  other  as  to  the  appearance  In  Vortk  CStroUna  a  motion  to  set  aside 

day  his  answer  was  not  filed  in  time,  a  judgment  by  default  upon  the  ground 

it  was  error  in  the  trial  court  to  over  rule  of  excusable  neglect,  under  Code  N. 

his  motion  to  set  a  default  judgment  Car.,  §  274,  will  not  be  sustained  where 

aside  upon  his  showing  a  meritorious  the  default  is  due  to  mistaken  legal 

defense.  advice  given  by  counsel  and  acted  upon 

170.  1.  Clear  Proof  of  Vraud  and  Col-  by  the  client,  the  mistake  being  one  of 
Ivaioii.  —  A  decree  rendered  against  the  law  and  not  of  fact.  Phlfer  v.  Travel- 
complainant  will  not  be  set  aside  for  lers  Ins.  Co.,  123  N.  Car.  405. 
collusion  on  the  part  of  the  complain-  Erronooiu  Advice  of  CoubML — In  Fears 
ant's  attorney  at  the  former  trial,  where  v,  Riley,  148  Mo.  49,  it  was  held  that 
the  only  material  evidence  of  con-  the  fact  that  the  defendant's  attorney 
spiracy  or  collusion  consists  in  the  fact  did  not  file  an  answer  because  of  his 
that  the  complainant's  attorney  was  erroneous  opinion  that  the  defendant 
offered  a  small  sum  of  money  to  settle  was  not  obliged  to  answer  until  an  alias 
the  case  and  he  refused  and  demanded  summons  was  served  upon  him,  the 
a  much  larger  amount,  presumably  for  original  summons  having  been  exe- 
his  client,  as  such  evidence  does  not  cuted  but  not  returned  before  the  alias 
clearly  prove  fraud,  if  fraud  existed,  was  issued,  and  that  the  defendant  re- 
Evans  V,  International  Trust  Co..  lied  upon  such  advice,  in  no  manner 
(Tenn.  Ch.  1900)598.  W.  Rep.  373.  affords  any  grounds  for  equitable  relief. 

Attorney's  Unauthoriiod  Assent  to  Do-  4.  See  Henry  r.  Saeger,  80  111.  A  pp. 

fault.  —  In  a  suit  to  set  aside  a  judg-  172. 

ment  by  default  where  the  plaintiff  in  0.  Lenz  v,  Rowe,  66  N.  J.  L.  131. 

error  avers  that  his  counsel  com  pro-  Botontion    Vot    Enough.  —  Vick    v. 

niised  the  case  without  authority  and  Baker,    122    N.   Car.    98;    Cowles    v. 

agreed  to  and  allowed  his  adversary  to  Cowles,  121  N.  Car.  272. 

take  a  judgment  by  default,  but  there  BetentionofFordgnConnsol. — A  party 

is  no  fraud  nor  corrupt  or  improper  must  not  only  pay  proper  attention  to 

motive  imputed   to  such  attorney  in  the  cause  himself,  but  he  must  employ 

assenting  to   the  judgment,   nor  any  counsel  who  ordinarily  practice  in  the 

charge  of  fraud  on  the  part  of  the  ad-  court  where    the  case  is  pending,  or 

versary  in  procuring  the  default,  he  is  who  are  at  least  entitled  to  practice  in 

not  entitled  to  relief.     Adams  v.  Beau-  said  court  and  engage  to  go  thither, 

mont  First  National  Bank,  (Tex.  Civ.  Manning  v.  Roanoke,  etc.,  R.  Co.,  122 

App.  1899)  52  S.  W.  Rep.  642.  N.  Car.  824. 

S.  Patterson  v.  Hochster,  21  N.  Y.  Withdrawal  of  Attorney  f^m  Case.  — 

App.   Div.   432.     But  compare  Cox  v.  Where   an    attorney   is    employed    to 

Armstrong,  (Ky.  1897)  43  S.  W.  Rep.  represent  a  defendant  aiid  withdraws 

189.  from  the  case  because  his  fee  has  not 

Failore  to  Inform  Client  of  Vatore  of  been  paid,  and  allows  a  judgment  by 
Action.  —  In  Koblesville  v,  Noblesville  default  to  be  taken  without  giving  to 
Gas,  etc.,  Co.,  157  Ind.  162,  it  was  the  defendant  notice  of  his  intention  to 
held  that  where  the  city's  attorney  withdraw,  so  as  to  enable  the  defend- 
acted  in  good  faiih  and  in  accordance  ant  to  take  other  measures  for  the  pro- 
with  his  best  judgment  in  allowing  tection  of  his  rights,  the  defendant 
judgment  by  default  to  be  entered  on  may  well  claim  to  have  been  tak  n  by- 
demurrer,  it  was  no  ground  for  the  surprise,  and  the  judgment  may  be 
vacation  of  the  judgment  that  the  at-  vacated  on  such  ground.  Exp.  Round- 
torney  failed  to  inform  the  city  council  tree,  51  S.  Car.  405. 
of  the  specific  averments  of  the  com-  171.  1.  Norton  v.  McLaurin,  125 
plaint,  and  that  the  council  had  no  N.  Car.  185;  Manning  v.  Roanoke, etc., 
knowledge  of  such  averments,  and  that  R.  Co.,  122  N.  Car.  824. 
the  attorney's  act  in  allowing  judgment  When  Counsel  Is  Agent  Xerely.  ^  If  a 
was  unauthorized  and  unknown  to  the  party  employs  counsel  whose  duty  is 
city.  not  to  attend  to  the  case  himself,  but 
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171.  (7)  Absence  of  Party  or  Attorney.  —  See  note  2. 

Othflr  Xagsgwnmito.  —  See  note  3. 
179.  (8)  Default  Induced  by   Third  Party  — MOmX  ]r«ffl«et — 
See  note  2. 

173,  (9)  Plaintiff  Misleading  or  Deceiving  Defendant.  —  See 
notes  I,  2. 

(10)   Violation  of  Stipulation.  —  See  note  3. 

merely  to  select  counsel  who  will  do  which  the  party  is  in  no  way  res[>onsi- 

it,  the  first-Damed  counsel  is  pro  hac  ble,  and  whereby  the  party  is  deprived 

vice  an  agent    merely,  his  duty   not  of  a  hearing;  upon  the  trial  of  the  cause, 

being  professional,  and  his  neglect  is  is    sufficient    ground   for    vacating  a 

the  neglect  of  the  party  himself,  and  judgment.     Thum    v,    Pyke,    (Idaho 

not  excusable.     Manning  v.  Roanoke,  1898)  55  Pac.  Rep.  864. 

etc..  R.  Co.,  122  N.  Car.  824.  Statamnit  hj  SherifE.  — The  sheriff  is 

171*    2.  Brashears  v,     Dickenson,  not  such  an  officer  of  the  state  as  to 

(Ky.  1902)66  S.  W.  Rep.  816.    See  also  render  statements  made  by  him  to  the 

Goodness  v.  Metropolitan  St.  R.  Co.,  49  defendant,  in  an  action  brought  by  the 

N.  Y.  App.  Div.  76;  Ames  Iron  Works  state,  binding  upon  the  plaintiff,  and 

V.  Chinn.  ao  Tex.  Civ.  App.  382.  therefore  a  sufficient  ground  for  open. 

AbMBM  I1J  PwrnifdoB  of  ths  Orazt  will  ing  a  default.     Seddon   v.  State,   100 

excuse  a  difficult.    Murray  v.  Derrick,  Iowa,  378. 

101  Ga.  113.  ]r«fUg«BM   of  dark.  —  A  statement 

OoKtiattaiioe    «f    FrsoodiBS   GsMi.  —  made  to  the  defendant's  attorney  by 

Where  a  cause  is  set  for  trial  on  a  day  the  clerk  of  the  court,  or  his  deputy,  to 

assigned,  the  fact  that  it  is  called  and  the  effect  that  it  will  not  be  necessary 

that  judgment  is  rendered  thereon  by  to  appear  or  take  any  steps  in  the  esse 

reason  of  the  unexpected  continuance  until  the  day  set  for  the  trial,  wilt  not 

of  cases  preceding  it  on  the  list,  and  excuse  the  defendant's  neglect.  Ameri- 

that  negotiations  were  pending  for  a  can  Brewing  Co.  v,  Jergens,  21  Ind. 

settlement,  will  not  excuse  the  absence  App.  595. 

of  the  defendant.    Andres  v.  Kridler,  173.    1.  Beck  v.  Juckett,  iii  Iowa 

49  Neb.  535.  339.     See  also  Mutual   L.  Ins.  Co.  v. 

Ahi—es  of  Attonoy  f^om  Conatj.  —  It  Kroehle,  (Supm.  Ct.  Spec.  T.)  29  Misc. 

is  within  the  sound  discretion  of  the  (N.  Y.)48i. 

court  to  set  aside  a  default  on   the  Btatomoiit   by  Plaiatifl*s   Attorney. — 

ground  that  one  of  the  attorneys  for  Where  a  defendant  alleges  as  his  ex- 

the  defendant  in  the  case  was  absent  cuse  for  failure  to  defend  reliance  upon 

from  the  county  at  the  time  for  filing  a  statement  by  the  plaintiff's  attorney, 

the  answer,  and  that  the  defendant  has  the  making  of  which  statement  is  de- 

a  good  and  perfect  defense  to  the  ac-  nled   by  such    attorney,   there    is    no 

tion,  although  such  grounds  are  not  abuse  of  discretion  in  refusing  to  set 

specified  in  the  statute  regulating  such  aside   the  default.     Brown    v.   Stege- 

orders  for  vacation.     Manguno,  etc.,  mann,  (Iowa  1900)  81  N.  W.  Rep.  450. 

Co.  V,  Clymonts,  10  Ohio  Cir.  Dec.  427.  S.  Sitzer  v,  Fensloff,  112  Iowa  491. 

S.  ProtarioDalEogagemoiits. — Where,  8.  Smith  v,  Morton  Truck,  etc.,  Co., 

on  account  of  a  professional  engage-  10  Ohio   Cir.  Dec.  532;    Campbell  v. 

ment,   the    defendant's   counsel    was  Lumley,  (Supm.  Ct.  App.  T.)  24  Misc. 

unable  to  appear  and  defend,  and  dili-  (N.  Y.)  196;  Turner  r.  Coughran,  8  S. 

gent  but  unsuccessful  effort  was  made  Dak.  419;   McCord-CoIlins  Commerce 

by  the  defendant  to  secure  other  coun-  Co.  p.  Stern,  (Tex.  Civ.  App.  1901)  61 

set,  it  was  held  that  the  default  should  S.  W.  Rep.  341;   Hull  v,  Vining,    17 

be  opened  upon  stated  terms.    Tiede-  Wash.  352. 

mann  v.  Dry  Dock,  etc.,  R.  Co.,  62  N.  Mistake  as  to  Torms  of  Stlpalation.  — -  A 
Y.  App.  Div.  611,  70  N.  Y.  Supp.  819.  default  may  be  sel  aside  where  the  de- 
ll^, t.  Collier  v.  Fitzpatrick,  22  fendant  relies  upon  a  stipulation  by 
Mont.  553:  Blythe  v,  Hinckley,  84  the  opposing  counsel  extending  the 
Fed.  Rep.  228.  time  to  answer,  but  is  mistaken  as'to 

A  MM^»*  in  the  Traaimiiiioii  of  a  Tolo-  the  terms  thereof.    State  Board  of  Agri- 

by  the  judge  of  the  court,  for  culture  v.  Meyers,  13  Colo.  App.  500. 
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174.  WrittMi  MpilalioiL  —  See  note  I. 

(i  i)  Sickness  of  Applicant  or  His  Attorney  —  er  AppUmuit. 
—  See  notes  2,  3. 

17tl,  Of  Anli«uit*s  AtUrnej.  —  See  note  i. 

(12)  Fraud —  Mstimet  firm  Itetmtory  OrM&d.  —  See  note  2. 

176,  e.  Where  Judgment  Irregular  or   Void.  —  Sec 
notes  ly  2. 

lyy.  See  notes  i,  2,  3,  4, 

/.  Questions  of  Service  — (i)  In  General — awtttoa 
«r  FmI.  —  See  note  5. 

178*  Wlinrt  8«Ti«e  Irregvlar.  —  See  notes  I,  2. 

YoiA  SCipiilfttioA. —  A  stipulation  by  \anoting  6  Encyc.  of  Pl.  and  Pr.  176]; 

the  plaintiff  to  vacate  a  jodgment  by  Foster    v.   Vehmeyer,    133    Cal.    459; 

default  id  consideration  of  the  defend-  Spencer  v,  Berns,  114  Iowa  ia6;  HoJtt 

ant*s  testifying  for  him  in  a  suit  then  v,  SIcinner,  99  Iowa  360;  Heinemann  v. 

peoding,  and  in  case  he  is  successful.  Pier,  no  Wis.  185.    See  also  Keely  v. 

is  void  as  against  public  policy.     Bow-  East  Side  Imp.  Co.,  16  Colo.  App.  365, 

linr  V.  Blum,  (Tex.  Civ.  App.  1899)  52  holding  that  in  certain  cases  where  a 

S.  W.  Rep.  97.  defendant  has  sustained  no  prejudice 

174.  1.  Mathews  v.  Bishop,  106  Ga.  by  the  judgment,  the  court  may  require 

564.    d^pf/ar^  McGowan  V.  Kreling,  117  the  petition  to  set  aside  the  judgment 

Cal.  31,  holding  that  although  the  de-  to  allege  a  meritorious  defense  as  an 

fendant  relies  upon  an  oral  stipulation  earnest  of  good  faith, 

which  is  disputed  by  the  plaintiff,  it  S.  Du  Bois  r.  Clark,  12  Colo.  App. 

is  nevertheless  discretionary  with  the  220. 

court  to  set  aside  the  default  upon  con-  4.  Schart  v.  Schart,  116  Cal.  91,  hold- 

sideration  of  all  the  circumstances  of  ing  that  it  is  the  duty  of  the  court,  not 

the  case.  only  its  right,  to  set  aside  a  default 

t.  Jet  V.  Herald,  (Ky.  1901)  62  S.  W.  entered  upon  substituted  service  which 

Rep.  264.    See  also  Grundy  v,  Kelley,  is  shown  to  have  been  insufficient  and 

(Ky.  1897),  41  S.  W.  Rep.  20  (sickness  incomplete;    Cooper  v,   Disbrow,   106 

and  absence  without   communicating  Iowa  550,  in  which  case  the  irregularity 

with  attorney).  was  apparent  on  the  face  of  the  record. 

S.  See  Liggett  v.  Worral),  98  Iowa  6.  OoBiHetiag  Testinony.  —  In  Kansas 
529;  Lockard  v.  Keyser,  18  Pa.  Super,  where  the  testimony,  although  contra- 
ct. 172.  verted,  tends  to  show  the  absence  of 

taiovs  niBMS  of  tht  Defnidaat's  Wils  actual  notice  of  the  action,  it  is  sulil- 

has  been  held  to  be  sufficient,  where  dent  to  authorize  a  vacation  of  the 

the  motion  to  set  aside  the  default  was  judgment  under  Code  Civ.  Pro.  Kan,, 

promptly  made  and  a  meritorious  de-  g  77  [78],  which  requires  only  that  the 

fense  was    shown.     Clewis    t/.   Snell,  applicant  shall,  as  to  I  he  facts,  **  make 

(Tex.  Civ.  App.  1900)  59  S.  W.  Rep.  910.  it  appear  to  the  satisfaction    of    the 

176.    1.  South  Western  Tel.,  etc.,  court    by   affidavit."     Atchison    Sav. 

Co.  V,  Jennings,  (Tex.  Civ.  App.  1899)  Bank  v.  Means,  6x  Kan.  857,  58  Pac. 

51  S.  W.  Rep.  288.  Rep.  989. 

%.  ITsoMiitj  of  Aowiag  Faets.  —  When  178.    1.  Waller  v.  Weston,  125  Cal. 

fraud  is  alleged  as  a  ground  for  opening  201. 

a  default,  the  facts  showing  such  fraud  SmmMras  BaCuni  Bay.  —  A  summons 

must  be  set  forth  in  a  plain  and  concise  in  which  an  erroneous  return  day  is 

manner  as  in  other  cases.    Ohio,  etc.,  inserted  is  irregular,  but  not  void,  and 

Mortg.,  etc.,  Co.  r.   Carter,  9    Kan.  a  defendant  on  whom  such  a  summons 

App.  621.  has  been  served  should,  if  he  desires 

17#w    1.  See  Hall  v.  West  Chester  to  take  advantage  of  the  defect,  move 

Pub.  Co.,  180  Pa.  St.  561.  to  quash  the  writ.     Ley  v,  Pilgcr,  59 

t.  North  V.  Yorke,  774  Pa.  St.  349.  Neb.  561. 

177*    1,  Waller  v.  Weston,  125  Cal.  S.  See  Hull  r.  Canandaigua  Electric 

201.  Light,  etc.,  Co.,  55  N.  Y.  App.  Div. 

t.  Roberts  v.  Pawley,  50  S.  Car.  491  419,  in  which  case,  where  one  defend- 
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179.  (2)  Record  Not  Conclusive  —  b  OoMnL  —  See  note  2. 

ltK$  !•  Owtimii0tod.  —  See  note  3. 
18#.  BridiMt  IMlMrt  iMord.  —  See  note  I. 

Wkat  XridnM  B«qvirtd.  —  See  note  2. 
181,  (3)  Effect  of  Finding  on  Motion.  — See  note  i. 

g.  Meritorious  Defense  —  (i)  General  Rule  — kgna^ 

Mti«  \j  Bctadut.  —  See  note  3. 

antwas  served  with  a  copy  of  the  sum-  18#.    1.  Smith  v.  Morrill,  12  Colo, 

mons  which  did  not  contain  the  name  App.  233. 

of  the  plaintiff's  attorney,  but  the  orlgi-  Setun  of  Sorriot  Vot  GsmIuWs.  —  Da 

nal  summons  and  the  copy  served  on  Bois  v.  Clark,  12  Colo.  App.  220;  Shep- 

the   other   defendant    were    properly  herd  v.  Marvel,  16  Ind.  App.  417;  Hoitt 

subscribed,  it  was  held  that  the  default  v.  Skinner,  99  Iowa  360. 

would  not  be  set  aside  eleven  months  Csaatsr-afldavitstofluv  Astial  VhIm. 

after  the  service  and  after  the  codef end-  — Under  Code  Civ.  Pro.  Neb.,  g  82, 

ant  had  defended  and  had  been  de-  where  service  was  had  by  publication, 

leated.  the  adverse  party  may  present  counter- 

179.    SL  See  Butler   v,  Soule,   124  affidavits  to  show  that  the  applicant 

Cal.  69.  had  actual  and  timely  notice  of  pen- 

—  Whitfield  r.  dency  of  the  action.    Stover  v.  Hough, 


Howard,  12  S.  Dak.  355.  47  Neb.  789. 

•■it  la  Ifii^.  — The  rule  that  the  S.  Geesey  v.  Stonch,  94  Md.  75  {ex 

sheriff's  return  on  the  writ  is  conclusive  parte  affidavit  insufficient);  Osman  v. 

as  between  the  parties  to  the  suit  does  Wisted,  78  Minn.  295. 

not  apply  in  a  suit  in  equity  to  set  aside  XavwlaAge   lamfltoisat.  —  Waller   v, 

a  judgment  founded  on  the  return  on  Weston,  125  Cal.  201;  Farnsley  v.  Still- 

theeoniiablegcoundof  fraud,  accident,  well,  107  Iowa  631.     Om/ar^  Preston 

or  mistake,  nor  does  the  fact  that  the  v,  Kindrick,  94  Va.  760,  holding  that 

defendant  may  have  a  remedy  at  law  even  where  no  process  has  been  served 

by  an  action  on  the  sheriff's  bond  de-  on  the  defendant,  a  court  of  equity  will 

prive  the  defendant  of  the  remedy  in  not  grant  relief  against  a  decree  by 

equity  to  vacate  the  judgment  obtained  default  unless  it  Is  shown  that  the  de- 

by  means  of  such  false  return.    Smoot  fendant  did  not  have  actual  notice  of 

V,  Jndd,  161  Mo.  673.  the  proceedings  before  the  decree  com- 

i.  Chadbonm  r.  Johnston,  ii9N.Car.  plained  of  was  entered,  and  unless  he 

383;  Huntington  v.  Crouter,  33  Oregon  also  presents  a  meritorious  defense. 

40ft.    See  also  Preston  v,  Kindrick,  94  hmmkmmX  of  BaCurn. — A  sheriff  can- 

Va.  760;  Ramsburig  v.  Kline,  96  Va.  not  be  permitted  to  amend  his  return 

465,  holding  that  unless  the  false  re-  so  as  to  show  a  radically  different  ser- 

tnm  of   the  officer  was  procured  or  vice.    Smoot  v.  Judd,  161  Mo.  673. 

induced  by  the  plaintiff,  or  he  can  in  Biriaa  «f  Frtof.  —  The  burden  of 

flo«e  way  be  connected  with  the  decep-  showing  that  the  record  recitals  as  to 

tioa.  It  is  error  to  admit  evidence  tend-  service  are  not  true  is  upon  the  party 

ing  to  falsify  and  contradict  the  return,  seeking  to  vacate  or  set  aside  the  jodg- 

la  XsBlMky  the  officer's  return  as  to  ment.    Whitfield  v.  Howard,  12  S.  Dak. 

the  service  of  process  cannot  be  at-  355. 

tacked,  except  upcm  the  allegation  of  181.  1.  A  liadiag  of  Ms  iirvies,  when 

fraud  in  the  party  benefited  thereby  supported  by  the  evidence,  will  not  be 

or  mistake  on  the  part  of  the  officer,  disturbed  on  appeal.   Spencer  r.  Berns, 

Doty  r.  Deposit  Bldg.,  etc.,  Assoc.,  103  114  Iowa  126. 

Kjr.  710.  S.  ArtMona,  —  Lawler    v.    Bashford- 

fcilfliwitiif   Bttva.  —  When    an  Burmister  Co.,  (Aris.   1896)  46   Pac. 

officer's  return  shows  an  attachment  of  Rep.  72. 

veal  estate,  bnt  states  nothing  relating  California.  —  See  Block  v,  Kearney, 

to  notice  10  or  service  on  the  defendant,  (Cal.  1901)  64  Pac.  Rep.  267. 

the  latter  may  supplement  the  return  Colorado,  —  Donald  v,  Bradt,  15  Colo 

bjr  farts  which  show  that  no  legal  ser-  App.  414. 

vice  of  the  writ  was  made.    Duhaime  Illinois.  —  Culver  v.  Brinkerhoff,  180 

V.  Ifooast,  90  R.  I.  524*  III.  548;  A.  W.  Stevens  Co.  v.  Kehr,  93 
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1 83.  (3)  Exceptions  to  Rule.  —  See  note  6. 

184.  Jadgment  Void  or  Sabttantially  Irregular.  —  See  notes  I,  2. 
(4)  Haw  Stated.  —  See  note  3. 

1 8tS.  See  notes  2,  3. 

111.  App.  510;  Mann  v.  Warde,  64  111.  fied  the  jadgment.     Rhodes  t/.  Rhodes, 

App.  108.  125  N.  Car.  191. 

Indiana.  —  Davis  v.  Steuben  School  What  Order  Most  Show.  —  In  OAia  an 

Tp.,  19  Ind.  App.  694.  order  to  vacate  a  judgment  by  default 

Indian  Territory,  —  Martin  v.  Berry,  tendered  at  a  former  term  is  not  void 

I  Indian  Ter.  399.  for    failure   to    comply   with    Bates's 

Kansas,  —  Schuler  v.  Fowler,  63  Kan.  Annot.  Stat.  Ohio  (1897),  S  5360,  which 

98;  Tootle  V.  Ellis,  63  Kan.  422;  Hale  provides  that  *'a  judgment  shall  not 

V.  Hqagland,  9  Kan.  App.  885,  61  Pac.  be  vacated  on  motion  or  petition  until 

Rep.  314.  it  is  adjudged  that  there  is  a  valid  de- 

Kentucky,  —  Anderson    v.    Greene,  fense  to  the  action  In  which  the  judg- 

(Ky.  1900)  55  S.  W.  Rep.  420.  ment  is  rendered."    While  such  order, 

Minnesota.  —  Hull    v.    Chapel,    77  without  the  required  adjudication,  is 

Minn.    159;    Whitney    v,    Sherin,    74  erroneous,  it  is  not  subject  to  collateral 

Minn.  4.  attack.      Newman    v.    Desnoyers,    64 

Missouri,  —  Hulbert  v.  Tredway,  159  Ohio  St.  447. 

Mo.  665;   Lindell  Real  Estate  Co.  v,  193.    6.  In  Morris  v.  Kahn,  (N.  Y. 

Lindell.  142  Mo.  61.  City  Cl.  Gen.  T.)  31  Misc.  (N.  Y.)  25, 

Nebraska,  —  Oakes    v.    Ziemer,    61  it  was  held  that  where  a  summons  was 

Neb.  6;  Gilbert  v.  Marrow,  54  Neb.  77;  served  with  a  notice  demanding  judg- 

Western  Assur.  Co.  v.  Klein,  48  Neb.  ment  for  a  specified  sum,  and  a  judg- 

904.  ment  by  default  was  entered  upon  a 

New  York,  —  Butterick  Pub.  Co.  v.  complaint  charging  fraud,  as  a  result 

King,  15  N.  Y.  App.  Div.  403.  of  which  the  defendant  was  arrested 

North  Carolina, —  Norton  v,  McLau-  under  a  body  execution,  it  was  not  an 

rin,  125  N.  Car.  185 ;  Le  Due  v.  Slocomb,  abuse  of  discretion  to  allow  the  default 

124  N.  Car.  347.  to  be  opened  without  the  filing  of  an 

Pennsylvania,  —  Shenk  v.  Hacker,  3  affidavit  of  merits. 

Pa.  Super.  Ct.  439.  194.      1.    Spencer    v,    Berns,    114 

In  Colorado  the  better  practice  is  to  Iowa  126. 
file  an  affidavit  of  merits  where  a  party  2.  Mistake  of  Court.  —  When  the  de- 
seeks  relief  on  account  of  his  excusable  fendant  is  in  default  only  because  of  a 
neglect,  though  such  an  affidavit  has  mistake  or  oversight  on  the  part  of  the 
not  been  declared  to  be  a  necessity,  court  in  defaulting  him  when  he  had 
State  Board  of  Agriculture  v,  Meyers,  complied  with  the  rules,  he  is  not  re- 
13  Colo.  App.  500.  quired  to  disclose  his  defense  in  order 

In  Vew  ieriey,  by  section  147  of  the  to  have  this  mistake  set  right.    Taylor 

Practice  Act,  a  judgment  by  default  v,  Coghlan,  73  III.  App.  378. 

may  be  opened  by  a  single  judge  upon  8.  Illinois.  —  Bamberger  v.  Golden, 

satisfactory  proof  of  a  real  defense  to  93  111.  App.  452;  Brewer,  etc..  Brewing 

the  action.     The  provisions  of  section  Co.  v.  Loner^an,  63  111.  App.  28. 

147  are  not  repealed  by  the  Act  of  May  Kansas. — Ohio,  etc.,  Mortg.,  etc.,  Co. 

3,  1889  (Gen.  Stat.  N.  J.,  p.  2590,  par.  v.  Carter,  9  Kan.  App.  621,  holding  that 

335^  so  as  to  forbid  the  opening  of  such  the  facts  constituting  the  defense  must 

judgment  although  entered  for  want  of  not  only  be  fully  stated,  but  must  show 

an  affidavit    of    merits.    Shawger    v.  a  legal  and  meritorious  defense. 

Granard,  64  N.  J.  L.  219.  New    York.  —  Mullane   v.   Roberge, 

When  Defendant  Served  by  Publieation.  (Supm.  Ct.  App.  T.)  21  Misc.  (N.  Y.)  342. 

— Under  Code  N.  Car.,  g  220,  permitting  Washington,  —  Western  Security  Co. 

a  party  against  whom  a  judgment  has  v.  Lafleur,  17  Wash.  406. 

been  taken  by  constructive  service  of  195.    8.  Tuttle  v.  Scott,    119  Cal. 

the  summons  to  come  in  after  judg-  586;    Columbus    Mut.    L,    Assoc,    v, 

ment  and  defend,  the  defense  allowed  Plummer,  86  111.  App.  448. 

is  not  limited  to  a  defense  on  the  mer-  In  Vermont  the  statute  requires  that 

its,  but  may  include    any  exception  a  petition  to  set  aside  a  default  on  the 

which  would  have  prevented  or  modi-  ground  that  the  defendant  has  lost  his 
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18tl«  (5^  Partial  Defense.  —  See  note  4. 

(m  Defense  Alone  Insufficient.  —  See  note  5. 

1 86.  (7)  In    What  Form  Presented  —  (a)  By  AfldaTit.  —  See 
note  I. 

187.  How  Conftniid.  —  See  note  I. 

AAdavit  of  Attorney.  —  See  note  2.     See  also  AFFIDAVITS 

OF  Merits  or  Defense. 

fb)  By  Sworn  Answer.  —  See  note  3. 

[e)  To  Aooompeny  Motion  Pnpere.  —  See  note  4. 

188.  {^y  Sufficiency  of  Defense — (a)  In   General  —  Prima   Fteie 
■eritorioni.  —  See  note  2. 
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day  in  court  through  mistake  shall  be  court  requiring  a  defendant  who  moves 

verified  by  oath.     Hence  an  allegation  to  open  his  default  to  serve  with  ihe 

of  mere  belief,  even  if  material,  is  not  notice  of  motion  a  copy  of  the  answer 

admitted  by  demurrer,  and  must  be  he  proposes  to  file  is  not  complied  with 

disregarded.     Hunt  v,    Burbank,    73  by  filing  a  demurrer  to  the  complainL 

Vt.  273.  Bagley  v,  Cohen,  121  Cal.  604, 

185.    8.  Purity  Ice  Works  v.  Roun-  4.  Maguiret.  Maguire,  75  N.  Y.  App, 

tree,  104  Ga.  676;    Polk  County  Sav.  Div.   534;  Minnesota    Thresher    Mfg. 

Bank  v.  Geneser,  loi  Iowa  210.  Co.  v,  Holz,  10  N.  Dak.  16. 

4.  Kimev.  Fenner,  54  Neb.  476.  See  Under  the  Vehratka  Code  (Code  Civ. 
also  Port  Huron  Engine,  etc..  Co.  v.  Pro.  Neb.,  g  602  et  seq\  it  is  not  neces- 
Clcments,  113  Wis.  249.  sary,  in  a  proceeding  to  vacate  a  judg- 

6.  American  Brewing  Co.  v.  Jergens,  ment  for  irregularity  in  obtaining  it,  to 

21  Ind.  App.  595;  Martin  z^.  Reese,  105  tender   an   answer  with  a  motion  to 

Iowa  694.  vacate,  but  the  court  may  first  try  and 

DUigenee  Knit  Bo  Shown.  —  Hahn  t;.  determine  upon  the  grounds  to  vacate. 

Gates,  169  HI.  299.     See  also  Lewis  v,  and  then  determine  whether  there  is  a 

Firemen's  Ins.  Co.,  67  111.  App.  195;  valid  defense  from  the  evidence  offered 

Pitzele  r.  Lutkins,  85  111.  App.  662.  in   support    of    the    motion.     Fisk  v, 

196.  1.   Neiv     York,  —  LefHer    v.  Thorp,  60  Neb.  713. 

Beck,  (N.  Y.  City  Ct.  Gen.  T.)  32  Misc.  1S9.    S.  Lindell  Real  Estate  Co.  v, 

(N.  Y.)  776.  66  N.  Y.  Supp.  479:  Cross  Lindell,  142  Mo.  61;  Heilner  v.  Falls 

r.  Birch,  (Supm.  Ct.  Spec.  T.)  27  Misc.  C*al  Co.,  9  Pa.  Super.  Ct.  78;   Daly 

(N.  Y.)  29s;  Davis  v,  Solomon,  (Supm.  v,  Thompson,  5  Pa.  Dist.,  749;  Miller 

Ct.   App.   T.)    25   Misc.  (N.   Y  )  695;  r.  Neidzielska.  176  PA.  St.  409;  G.  S. 

Thornall  r.  Turner,  (Supm.  Ct.  App.  Congdon  Hardware  Co.  v.  Consolidated 

T.)  23  Misc.  (N.  Y.)  363;  Goldfeder  v.  Apex  Min.  Co.,  11  S.  Dak.  376. 

Lincoln,  (Supm.  Ct.  App.  T.)  23  Misc.  Payment.  —  It  is  not  error  to  open  a 

(N.  Y.)  760.  default  and  allow  the  defendant  to  file 

North  Dakota,  —  Kirschner  z'.  Kirsch-  a  plea  alleging  payment  made  subse- 

ncr,  7  N.  Dak.  291.  quent  to  the  entry  of  the  judgment  by 

South  Dakota.  ~  Judd  v.  Patton,  13  default.      Johnson    v,    McCurry,    102 

S.  Dak.  648.  Ga.  471. 

Vermont,  —  See   Hunt  v,   Burbank.  In  an  Action  npon  a  Foreign  Judgment, 

73  Vt.  273.  a  plea  of  nul  tid  record  is  not  sufficient. 

Mnnieipal  Oonrt  of  Vow  York.  —  The  Stratton  Bank  v,  Dixon,  105  Iowa  148. 

rale  stated  In  the  text  applies  to  the  See  also  Judgments. 

Municipal  Court  of  New  York    city.  SoAdenoy  of  AAdavit  of  Xeriti  and 

Cahill  V,  Lilienthal,  (Supm.  Ct.  App.  Answer.  —  An  order  opening  a  default 

T.)  30  Misc.  (N.  Y.)  429.  and  granting  leave  to  answer  will  not 

197.  1.  Pitzele  v,  Lutkins,  85  111.  be  reversed  solely  because  of  the  in- 
App.  662.  sufficiency  of  the  affidavit  of  merits  or 

B.  Melde  v.  Reynolds,  129  Cal.  309.  of  the  answer,  unless  the  answer  is  so 

5.  Meide  v.  Reynolds,  129  Cal.  309;  bad  that  it  could  be  struck  out  on  mo- 
Merchants*  Ad-Sign  Co.  t^.  Los  Angeles  tion.  Forin  v,  Duluth,  66  Minn.  $4, 
Bill  Posting  Co.,  128  Cal.  619.  following   Sheldon    v,    Risedorph,    23 

BoMrrer   Vot   Answer. —  A  rule  of  Minn.  518. 

Supp.  PI.  A  Pr.— 3  88 
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188«  Ezamination  by  Court.  —  See  note  5. 
Oountor  AilldaTiti.  —  See  note  6. 
(^^\  Teohoioal  or  Friyoloiu  Dofbnie.  —  See  note  J, 

1 89.  (9)  Set-off  and  Counterclaim.  —  See   note  4.     See  also 
Set-off,  Counterclaim,  and  Recoupment. 

190.  12.    Time  When  Applioation  May  Be  Brought — a.  Due 
Diligence  Required  —  (i)  In  General.  —  See  note  2. 

Lachot.  —  See  note  3. 

191.  —  See  note  i. 

199.  (2"^  Application  Within  Statutory  Time.  —  See  note  3. 

ISS.    5.  Minnehaha   Nat.   Bank   v.  Civ.  App.   i8a6)  37  S.   W.   Rep.   644; 

Hurley,  13   S.    Dak.   18,  holding  that  Castleman  v.  Norwood, (Tex. Civ  App. 

when   it  appears  that  the  undisputed  1896)  36  S.  W.   Rep.  941;  Johnson  v. 

evidence  offered  at  a  former  trial  in  no  Sharpe,  (Tex.  Civ.  App.  1896)  34  S.  W. 

manner  tends  to  establish  the  defense  Rep.  1006;  East  Texas  Land,  etc,  Co. 

pleaded,  the  motion  to  open  the  default  v.  Graham,  24  Tex.  Civ.  App.  521. 

is  properly  denied.  Washington.  —  Kuhn    v.   Mason,   24 

6.  Minnesota  Thresher  Mfg.  Co.  v.  Wash.  94;  Denton  v.  Merchants'  Nat. 

Holz,  10  N.  Dak.  16,  citing  6  Encyc.  of  Bank,  18  Wash.  387. 

Pl,  and  Pr,  188.  United   States.  —  Denton    v.   Baker, 

tp  Tutlle  V.  Scott,  119  Cal.  586.  (C.  C.  A.)  93  Fed.  Rep.  46. 

1S9*    4.  See  Zinn  v.  Dawson,  47  W.  Seronty  Days'  Dolay  has  been  held  not 

Va.  45.  to  constitute    laches.     Shaw    v.   New 

Modification  of  Jndgment  —  But  where  York.  59  N.  Y.  App.  Div.  568. 

the  defendant  presents  a  sufficient  ex-  Eight  Months'  Dolay  was  held  not  to 

cuse  for  failure  todefend  and  establish  be  fatal  where  no  interests  of  third  per- 

a  partial  offset  to  the  amount  of  the  sons  had  attached  and  there  was  noth- 

judf^ment  as  rendered,  the  judgment  ing  before  the  court  to  indicate  that  it 

may   be   modified.     Benge  v.    Potter,  would  be  a  hardship  upon  the  plaintiff 

(Ky.  1900)  55  S.  W.  Rep.  431.  to  open  the  default.     Du  Bois  9.  Clark, 

190.  2.  Overstreet  v.    Brown,  (Ky.  12  Colo.  App.  220. 

1901)  62  S.  W.  Rep.  885;  Rio  Grande  A  Dolay  of  Thirtoon  Months  was  held 

Irrigation,  etc.,  Co.  v,  Gildersleeve,  9  not  to  be  fatal  where  it  appeared  that 

N.  Mex.  12.  no  efforts  had  been  made  in  the  mean- 

8.  Colorado,  —  See  Keely  v.  East  Side  while  to  enforce  the  judgment.     Lyons 

Imp.  Co.,  16  Colo.  App.  365.  V.  Greene,  68  Ark.  205. 

Georgia,  —  Fleetwood    v.    Equitable  Two  Toan'  Dolay  is  not  necessarily 

Mortg.  Co.,  108  Ga.  811.  laches,   when    no   rights  of    innocent 

lowii,  —  See  Cooper  v,  Disbrow,  106  third  parties  have  intervened.    Smith 

Iowa  550.  V.  Morrill,  12  Colo.  App.  233. 

Missouri,  —  Perkins   v.   St.   Louis,  A  Dolay  of  Throo  Toan  is  not  neces- 

etc..  R.  Co.,  143  Mo.  513.  sarily  fatal  where  no  steps  have  been 

New  York,  —  Cohen  v.  Levy,  49  N.  taken  under  the  default  of  judgment. 

Y.  App.  Div.  638,  62  N.  Y.  Supp.  1060;  Raisin  Fertilizer  Co.  v,  McKenna,  114 

Conant  v,  American  Rubber  Tire  Co.,  Ala.  274. 

(Supm.  Ct.  Spec.  T.)  37  Misc.  (N.Y.)  129.  DiMrotionary  with  Trial  Oonrt—  Wolff 

Pennsylvania, — Citizens*  Trust,  etc  ,  v.  Canadian  Pac.  R.  Co.,  123  Cal.  535. 
Co.  V,  Goodchild,  195  Pa.  St.  80;  /n  re  191.  1.  Corn  Exch.  Bank  9.  Apple- 
Mutual  Ben.  Co.,  190  Pa.  St.  355;  gate,  97  Iowa  67. 
Sullivan  v.  Sweeney,  189  Pa.  St.  474;  IM.  8.  Failuro  to  MoTO  at  flamo 
Lytle  V,  Forrest,  175  Pa.  St.  408;  Rehm  Torm.  —  Where  by  the  exercise  of  ordi- 
V.  Frank,  16  Pa.  Super.  Ct.  175;  Gar-  nary  diligence  the  facts  could  have 
man  <r.  Charlier,  10  Pa.  Dist.  38;  Phila-  been  presented  to  the  court  at  the  term 
delphia  v,  Wallace,  7  Pa.  Dist.  721.  at  which  the  judgment  was  rendered, 

Tennessee,  —  Westbrook    v.   Thomp-  failure  to  move  at  that  term  was  held 

son,  104  Tenn.  363;  West  «/.  Magness,  to  be  fatal.     Herald  v,   Hargis,  (Ky. 

(Tenn.  Ch.  1898)  46  S.  W.  Rep.  469.  1900)  54  S.  W.  Rep.  958. 

Texas,  —  DeCamp    v.    Bates,  (Tex.  Injury  to  Oppodto  Party.  —  In  Lindell 
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IWi.  (3)  Where   Rights  of  Third  Parties  Involved.  —  See 
note  4. 

c.  Simple  Defaults.  — See  note  7. 

d.  At  Same  Term.  —  See  note  8. 

19S.  iBtarlomtory  Jvdgmtiit.  —  See  note  2. 

e.  At  Subsequent  Term  —  in  owano.  —  See  note  4. 

194.  Banady  AfUr  Term.  — See  note  I. 

Bnl*  Ateogatad  bj  SUUtory  Umftationi.  —  See  note  2. 

Real  Estate  Co.  v.  Lindcll,  142  Mo.  61,  4.  Geon^a,  —  Cooley  v,  Tybee  Beach 

it  was  held  thai  mere  delay  or  lapse  of  Co.,  99  Ga.  290. 

time  is  not  of  itself  snfScient  10  consti-  Illinois,  —  Ulley  v,  Cameron,  87  III. 

tute  laches.    Il   must  further  appear  App.  71;  Fish  Furniture  Co.  v.  Jenkins, 

that  the  other  party  has  been  injured  82  Til.  App.  551;  Kelley  r.  Heath,  etc., 

by  such  delay.     To  the  same  eflfect  see  Mfg.  Co.,  66  III.  App.  528. 

Scrantoo    v.   Manley,   13    Pa.   Super.  Kansas.  — Alliance  Trust  Co.  v.  Bar- 

Ct.  439  rett,     6    Kan.   App.  689;    Pierson    v, 

▼kwa  a  Sefandaat  Sacti  to  8Uad  \ij  Benedict,  5  Kan.  App.  790. 

Ka  Baauurer  to  a  declaration  when  it  Pennsylvania,  —  Dean  9.  Munhall,  11 

is  overruled,  and  judgment  by  default  Pa.  Super.  Ct.  69,  affirming  20  Pa.  Co. 

is  entered  against  him  because  of  his  Ct.  533. 

refusal  to  plead,  it  is  not  an  abuse  of  Tennessee,  —   Vaughn    v,     Tealey, 

the  court's  discretion  to  deny  an  appli-  (Tenn.  Ch.  1899)  58  S.  W.  Rep.  487. 

cation,  made  nine  days  thereafter,  to  Utah,  —  See  Benson  v,  Anderson,  14 

set  aside  the  judgment  and  let  in  a  de-  Utah  334;  Jones  v.  New  York  L.  Ins. 

fense  known  to  the  defendant  at  the  Co.,  14  Utah  215. 

time  of  his  election.    Columbus  Mut.  Washington,  —  State  v,  Superior  Ct., 

L.  Assoc.  V,  Plummer,  86  111.  App.  448.  19  Wash.  128. 

Whara  tha   BafinidaBt   Ballad   on   an  ^f>r<;»jfff.  — State  v.  Circuit  Ct.,  108 

flginwiaBt  between  himself   and    the  Wis.  77. 

plaintiff  that  a  judgment  obtained  by  Void  Ordars  and  Jndgmanta  are  not 

default  should  not  be  enforced,  but  within  the  operation  of  the  rule,  and 

should  be  treated  as  null  and  void  be-  may  be  set  aside  at  a  subsequent  term, 

cause  the  defendant  had  been  deprived  Parker  v.   Macoy,  91    111.   App.   313; 

by  acddent  of  his  day  in  court,  and  in  Ruenbuhl  v.  Heffron,  (Tex.  Civ.  App. 

consequence  he  refrained  from  doing  1897)  38  S.  W.  Rep.  1028. 

anything  to  protect  himself  from  the  Motion  Continnad  to  Babaaqiiattt  Tann. 

judgment,  it  was  held  that  he  was  en-  —  The  power  of  the  court  over  its  judg- 

titled  to  equitable  relief  by  injunction  ment  is  extended  to  a  subsequent  term 

on  presenting  a  meritorious  defense,  when  a  motion  to  vacate  is  entered  at 

and  the  judgment  debtor  would  not  be  the  judgment  term  and  continued  to 

heard  to  charge  him  with  laches.     De  the  subsequent  term.     Major  v.  Rand. 

Laney  r.  Brown,  72  Vt.  344.  72  III.  App.  279. 

1M«    4.  LcDuc  V,  Slocomb,  124  N.  In  Pannsylvania.  —  Abeles  v,  Powell, 

Car.  347,  wherein  it  was  said  that  the  6  Pa.  Super.  Ct.  123. 

party  aggrieved  must  move  to  vacate  194.    1.  Henry  v,  Seager,   80  111. 

the  judgment  before  the  rights  of  in  no-  App.  172. 

cent  third  parties  have  intervened.  Daaraa  by  Ooniant  —  The  only  way  in 

7.  Bradley  v.  Slater,  55  Neb.  334.  which  a  decree  made  and  entered  by 

8.  Riglesberger  v.  Bailey,  102  Ky.  consent  of  the  parties  can  be  attached 
6o8,  holding  that  Bullitt's  Civ.  Code  or  impeached  after  the  expiration  of 
Ky.  (1895),  %  340,  is  applicable  only  to  the  term  is  by  an  original  bill,  on  the 
motioos  for  a  new  ttial,  and  not  to  ground  of  fraud  or  mutual  mistake, 
motions  to  set  aside  judgments  by  de-  Stites  v,  McGee,  37  Oregon  574. 
fanlt;  Dean  v,  Munhall,  11  Pa  Super.  8.  BaaaonablaSxantalbrDalay.  — Mor- 
Ct.  69;  Wyler  V.  Union  Pac.  R.  Co.,  89  rell  Hardware  Co.  v.  Princess  Gold 
Fed.  Rep.  41.  MIn.  Co.,  16  Colo.  App.  54.. 

IM.    S.  Manfiaring  v,  Lippincott,  Baqviaitaa  af  Applicauon  Aftar  Tarm. — 

C3    N.  Y.  App.  Div.   526;    Blythe  v.  In  Idaho  an  application  to  set  aside  a 

HiacUey,  84  Fed.  Rep.  228.  default  judgment  after  the  term  must 
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195,  ^.  Where  Proceedings  Are  Irregular.—  See  noie  2. 

A.  Where  Judgment  Is  Void.  —  See  note  3. 

197,  I.  Under   Statutes  Limiting   Time  — (i)  General 
Rule.  —  See  notes  2,  3. 

199.  (2)  Decision  Made  After   Time  Limited.  —  See  note  i. 
990.  (3)   When  Statute  Begins  to  Run.  —  See  note  i. 

be  supported  by  evidence  showing  mis-  lating  to  new  trials.    So  a  defaulting 

take,  inadvertence,  surprise,  or  excus-  defendant  may,  during  the  term  and 

able  neglect  on  the  part  of  the  appli-  after  the  expiration  of  the  time  pre- 

cant,  and  accompanied  by  an  affidavit  scribed  by  statute,  aslc  the  court  for  a 

of  merit  showing  the  facts  which  con-  new  trial  as  a  matter  of  judicial  grace, 

stitute  a  defense.     Holland   Bank  v.  and  il  is  immaterial  that  the  applica- 

Lieuallen,  (Idaho  1898)  53  Pac.  Rep.  tion  be  In  the  form  of  an  ordinary  mo- 

398.  tlon  for  a  new  trial.    Bradley  v.  Slater, 

1M«    S.  Clement  v,  Ireland,  139  N.  58  Neb.  554. 

Car.  220.  In  Hew  Tork.  —  McCloud  v.  Meehan. 

S.  See  Butler  v,  Soule,  124  Cal.  69;  (Supm.  Ct.  Spec.  T.)  30  Misc.  (N.  Y.) 

Rue  V.  Quinn,  (Cal.  1901)  66  Pac.  Rep.  67.     See  also  Minnesota  Thresher  Mfg. 

216;  Spencer  v.  Berns,  114  Iowa  126.  Co.  r/.  IIolz,   10  N.   Dak.  16,  ci/in^  6 

Ths  More  Faet  that  a  Sale  Has  Been  Encyc.  of  Pl.  and  Pr.  198,  199. 

Made  under  a  void  judgment  will  not  de-  In  llhode  Island,  under  Gen.  Laws  R. 

prive  the  defaulting  defendant  of  relief  I.,  c.  246,  g  2,  the  court  has  power  to 

therefrom.    Shepherd    v.    Marvel,    16  set  aside  a  default  at  any  time  within 

Ind.  App.  417;  Heath  v,  Halfhill,  106  six  months,  to  reinstate  the  case  or 

Iowa  131.  make  a  new  entry,  and  to  take  other 

197*    S.  Butler  v,  Sonle,   124  Cal.  proceedings,  and  the  defendant  may 

69;  McCluer  v.  Crotty,  69  Minn.  426  be  permitted  by  the  court  to  have  an 

(municipal  court).  extension  of  time  in  which  to  file  the 

8.  In  California.  —  Young  r.  Fink,  119  affidavit  of  defense  required  by  Gen. 

Cal.  107.  Laws  R.  I.,  c.  239,  g  14.    Johnson  v. 

Li  QMTgia  the  section  of  the  code  de-  Hoxsie,  19  R.  I.  703. 

daring  that  a  proceeding  to  set  aside  a  In  Utah,  when  a  judgment  by  default 

judgment    must    be    brought    within  is  rendered  against  a  defendant  without 

three  years  from  the  rendition  thereof  service  of  summons  or  appearance,  the 

does  not  deprive  a  court  of  jurisdiction  motion  to  set  It  aside  must  be  entered 

to  set  aside  a  judgment,  but  is  simply  within  one  year  after  rendition  of  the 

a  statute  of  limitations,  and  must  be  judgment  and   application-  made  for 

pleaded  in  defense  or  It  is  unavailable,  leave  to  answer,  and  the  court  may 

Stewart  v.  Golden,  98  Ga.  479.  allow  the  motion  on  such  terms  as  may 

In  Midiigan  the  entry  of  a  judgment  be  just;  and  if  the  motion  Is  made  be- 
is  "a  proceeding  taken  after  default  fore  the  expiration  of  the  year, hear- 
on  the  strength  thereof,"  within  the  ing  may  be  deferred  until  afterwards, 
meaning  of  Circuit  Court  Rule  No.  12,  BIyth,  etc.,  Co.  v.  Swenson,  15  Utah 
which  provides    that  when    personal  345. 

service  has  been  had  on  a  defendant  IM.    1.  Wolff  v,  Canadian  Pac.  R. 

and    proceedings    are    Uken    on    the  Co.,  123  Cal.  535;  Norn borg  v.  Larson, 

strength  thereof,  an  application  to  set  69  Minn.  344. 

aside    a  default    judgment    must    be  Abandonment  of  MotlOB.  —  The  ques- 

within  six  months  after  service.    Car-  tion  whether  the  defendant  has  aban- 

penter  v.  Judge,  126  Mich.  8.    See  also  doned  a  motion  to  open  a  default  is 

Petley  v,   Wayne  Circuit  Judge,   124  one  of  intent,  expressed  or  implied. 

Mich.  14.  Mere  "  passivity  "  or  even  laches  does 

In  Vohnaka  a  court  of  general  juris-  not  necessarily  show  an  intent  to  aban- 

diction  possesses  inherent  power    to  don.    Wolff  v.  Canadian  Pac  R.  Co., 

vacate  or  modify  its  own  judgments  at  123  Cal.  535. 

any  time  during  the  term  at  which  they  900*    1.  Minnesota  Thresher  Mfg. 

are  pronounced.    Such  power  is  de-  Co.  v.  Holz,  10  N.  Dak.  16;  Bloor  v. 

rived  from  the  common  law  and  exists  Smith,  112  Wis.  340. 

entirely  independent  of  any  statute  re-  In  Iowa  courts  of  equity  have  juris- 
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K  IS.  DedaoQ  cm  Motion  Liet  in  IMaoretion  —  a.  In  General. 
—  See  note  2. 

b.  Motion  to   Open  Default  —  (i)  In  General.— 
See  note  3. 

9#1.  (2)  Discretion  Liberally  Exercised,  — See  note  3. 
!•  See  notes  i,  2. 

iB  Doabtlkl  OuM.  —  See  note  4. 

t.  c.  Motion  TO  Vacate  Default  — (i)  General  Rule.— 
See  note  i. 

904*  (2)  Vacating  Order  of  Vacation.  —  See  note  2. 

diction  to  grant  relief  against  judg-  South  Carolina,  —  Brysoa  tr.Whilden, 

meats  where  the  ground  of  relief  is  not  55  S.  Car.  465. 

discovered  until  alter  the  expiration  of  South  Dakota,  —  Parszyk  v,  Mach,  10 

the    statutory  time.    Larson   v,   Wil-  S.  Dak.  555. 

liams,  100  Iowa  no.    See  also  Beck  v.  Soond  Bisorslioa.  —  See  Polk  County 

Jucketl,  III  Iowa  33Q.  Sav.  Bank  9.  Geneser,  loi  Iowa  210; 

M#.    8.  Minnesota  Thresher  Mfg.  Thooipsoii  v.  Connell,  31  Oregon  231. 

Co.  V.  Holz,  10  N.  Dak.  16;  Silberman  901.    8.  t^/i^miVf.— Balfonr-Guth- 

V.  Shuklansky,  172  Pa.  St.  77.  rie  Invest.  Co.  v,  Sawday,  133  Cal.  228; 

S.  CaHforma,  —  Wolff    v.    Canadian  Melde  v.  Reynolds.  129  Cal.  309. 

Pac.  R.  Co.,  123  Cal.  535;  Brooks  v,  li/inois. -^  Pitttle  v.  Lutkins,  85  111. 

Johnson »  122  Cal.  569.  App.  662. 

O^Amu/^.  —  State  Board  of  Agrlcul-  /ovHM.  —  Sliztr  v.  Fenzloff,  112  Iowa 

ture  V,  Meyers,  13  Colo.  App.  500.  491. 

Contucticui,  —  Jartman  v.  Pacific  F.  Kansas.  —  Board    of    Education    v. 

Ins.  Co.,  69  Conn.  355,  holding  that  an  National  Bank  of  Commerce,  4  Kan. 

application  to  open  a  default  is  ad-  App.  438. 

dressed  to  the  sound  discretion  ol  the  Kentucky,  —  See  Mullins  v,  Johnson, 

court  when  it  is  not  based  on  a  pure  (Ky.  1899)  52  S.  W.  Rep.  843. 

error  of  law.  Minnesota,  —  Wood  v,  Scboenauer,  85 

District  of  Columhia,  —  St.  Clair   v.  Minn.  138. 

Cooloo,  12  App.  Cas.  (D.  C.)  161.  Oregon.  —  Hanthom    r.    Oliver,    32 

Georgia,  —  Bridges  9.  Blakeman,  108  Oregon  57. 

Ga.  801:  Rivers  v.  West,  103  Ga.  582.  M9.    1.  Osman  v.  Wlsted,  78  Minn. 

///t'avtj.— -McRae  v.  Adams,  85  111.  295.    See  also   Norton  v.  McLaurin. 

App.  528;  Culver  v.  Brinkerboff,  180  125  N.  Car.  185. 

III.  548.  S.  Cook  V,   New   Amsterdam    Real 

Kansas.  —  Alliance   Trust    Co,    v.  Estate  Assoc.,  2  N.  Y.  App  Div.  55. 

Barrett,  6  Kan.  App.  689.  4.  Merchants*  Ad.Sign  Co.   v.    Los 

Minnesota.  —  McMnrran  v.  Bourne,  Angeles  Bill  Posting  Co.,  128  Cal.  619; 

81   Minn.  515;   Milwaukee   Harvester  Wolff  v.  Canadian    Pac.  R.  Co.,  123 

Co.  V.  Schroeder.  72  Minn.  393.  Cal.  535:  Miller  v.  Carr,  Ii6  Cal.  378: 

New  Jersey.  —  Meyers  v.   Cooover,  Whyte  v.  Cramer.  4  Pa.  Super.  Ct.  436. 

65  N.  J.  L.  187;  Baxter  v.  Carrol,  (N.  903.    1.  Morse    v.    Callantine.    19 

J.  1898)41  All.  Rep.  407.  Mont.    87;    Spektorsky    v.    American 

New  K<ir^.  >- Donnelly  v.  McAidle.  New  System  Carbonaling,  etc.,  Appa- 

14  N.  Y.  App.  Div.  217.  ratus  Co.,_5  N.  Y.  App.  Div.  621.  39  N. 

North  Carolina,  —  Wyche   v.   Ross,  Y.  Supp.  73;  Askren  v.  Squire,  29  Ore- 

X19  N.  Car.  174.  gon  228. 

Oi<>.  —  Manguno,  etc.,  Co.  v.  Cly-  9M.    %.  Matter  of  Broadway  Ins. 

monts.  10  Ohio  Cir.  Dec.  427.  Co  ,  23  N.  Y.  App.  Div.  282. 

Oregon. —  Schneider  v.  Hutchinson,        Yaeatiiig   Ordsr    Opeaiag   Ss&iilt. 

35  Oregon  253;  Coos  Bay  Nav.  Co.  v.  Where  bv  consent  a  default  judgment 

Endicoit,  34  Oregon  573.  on  a  claim  is  opened,  and  on  the  day 

Pennsylvania,  —  Laughlin   v.   Conn,  set  for  trial  the  plaintiff  fails  to  answer 

191  fti.  St.  150;  Koch  V.  Biesecker,  7  "  ready,"  it  is  improper  to  make  an 

Pa.  Super.  Ct.  37;  Leaders.  Dunlap,  6  order  vacating  (he  order  opening  the 

Pa.  Super.  Ct.  243.  default    and    allowing    the    previous 
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906.  e.  Moulding  Proceedings.  — See  note  3. 
907. /.  Abuse  of  Discretion  —  By  Denui  of  icotioB. — See 
note  I. 

In  Granting  Motion.  —  See  note  2. 

908.  14.  Effect  of  Motion  and  Baling  Thereon  — <;.    As  Res 

Adjudicata.  —  See  note  i. 

6.  On  Time  to  Appeal.  —  See  note  2. 
e.  Effect  on  Parties.  — See  note  5. 
909.^.  Effect  of  Vacation  on  Joint  Defendants. — 

See  notes  i,  2. 

i.  Effect  on  Property  Taken  on  Execution. — 

See  note  5. 

15.  Renewal  of  Motion  —  in  Gononl.  —  See  note  6. 
91 1.  XIX.  Beliep  bt  Pbocsesuio  ur  EaviTT  —  1.  In  OeneraL 

—  See  note  4. 

judgment  to  stand.     The  court  should  App.  Cas.  (D.  C.)  161,  holding  that  the 

take  fresh  proofs  as  to  the  counterclaim  defendant  is  not  bound  to  take  his  ap- 

and  render  a  fresh  judgment.     Barkin  peal  until  a  motion  to  vacate  has  been 

V.  Rosenbach,  (Supm.  Ct.  App,  T.)  25  disposed  of. 
Misc.  (N.  Y.)  780.  5.  Smith  v.  Nicholson.  5  N.  Dak.  426. 

a06.    8.  Merchants*  Ad-Sign  Co.  v.        lUght  to  File  Answer.  —  When  a  judg- 

Los    Angeles    Bill    Posting    Co.,   128  ment  by  default  has  been  set  aside  the 

Cal.  619.  defendant  has  a  right  to  answer  aU 

907.    1.  See.  as  supporting  the  text  though  the  notice  of  motion  to  open 

generally.  Brooks  v,  Johnson,  122  Cal.  did  not  state  that  the  defendants  would 

569;  Farrar  z/.  Consolidated  Apex  Min.  ask  for  permission  to  file  an  answer 

Co.,  12  S.  Dak.  237;  G.  S.  Congdon  and  the  order  made  did  not  give  such 

Hardware   Co.  v.  Consolidated  Apex  permission.    Merchants'  Ad-Sign  Co. 

Min.  Co.,  II  S.  Dak.  376;  Hull  v,  Yin-  v,  Los  Angeles  Bill  Posting  Co.,  128 

ing,  17  Wash.  352;  Bloor  v.  Smith,  112  Cal.  619. 

Wis.  340.     But  compare  McDaniel  v,        lorm  of  Boeroe.  —  Where  a  default 

Addison,  53  S.  Car.  222,  holding  that  was  taken  because  of  deception  prac- 

the  test  of  abuse  of  discretion  is  not  a  ticed    by  the  plaintiff's  attorney,  the 

mere  inquiry  whether  refusal  of  the  decree  opening  it  should  provide  for  a 

motion  will  result  in  manifest  injustice,  new  trial.     Beck  v.  Juckett,  iii  Iowa 

S.  Ahnie  of  Disorotion   Deflnod.  — To  339. 
make  out  an  abuse  of  discretion,  the        SIM.    1.  See  Bitzer  v,  O* Bryan,  107 

action  taken  by  the  court  must  have  Ky.  590;  National  Exch.  Bank  v.  Mc- 

been  taken  "  on  grounds  or  for  reasons  Elfish  Clay  Mfg.  Co.,  48  W.  Va.  406. 
clearly    untenable,    or   to   an    extent       S.  Lindell  Real  Estate  Co.  v.  Lindell, 

clearly  unreasonable."   Sinclair  v.  Nar-  142  Mo.  61. 

ragansett  Lead,  etc.,  Co.,  87  Mo.  App.        5.  Citizens  Sute  Bank  v,  Haymes, 

268.  56  Neb.  394,  wherein  it  was  held  that 

90S.  1.  Moore  v,  Horner,  146  Ind.  after  a  decree  in  foreclosure  has  been 
287;  Benson  v.  Simmers,  (Ky.  1899)  53  set  aside  on  the  application  of  a  non- 
S.  W.  Rep.  1035,  holding  that  the  re-  resident  defendant  served  with  notice 
f  usal  of  the  court  (o  grant  a  motion  to  of  the  pendency  of  the  action  by  publi- 
vacate  a  judgment  based  upon  the  cation  alone,  it  Is  erroneous  upon 
claim  that  the  defendant  was  not  prop-  further  proceedings  to  set  aside  a  title 
erly  served  is  res  adjudicata  as  to  the  acquired  bv  purchase  under  such  de- 
question  of  such  service  in  subsequent  cree  while  in  force,  especially  when  the 
proceeding;  McCord  v.  McCord,  24  ^i'lfayfi/^j  of  such  purchase  is  not  ques- 
Wash.  529.  tioned  by  any  pleading. 

CoUataral  Attaoik.  —  An  order  setting       6.  Morrell  Hardware  Co.  v.  Princess 

aside  a  default  cannot  be  attacked  col-  Gold  Min.  Co.,  16  Colo.  App.  54:  Whit- 

laterally.     Winer  v.  Mast,  146  Ind.  177.  taker  v,  Warren,  14  S.  Dak.  611. 

S.  See  Hermann  v.  Martin.  107  Ky.        311.  4.  Smith  v.  Morrill,   12  Colo. 

642.     But  see  St.  Clair  v,  Conlon,  12  App.  233.    See  also  Koch  v,  Biesecker, 
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911.  2.  Bemedy  by  Injunction.  —  See  note  5. 
919.  3.  Exbaiistion  of  Other  Bemedies.  —  See  note  i. 
91S.  4.  Oronndft  for  Interference  in  Equity  —  a.  In  General. 
—  See  notes  1,  2. 

7  Pa.  Super.  Cc.  37;  Greer  v.  Hale,  95  Houston,  etc.,  R.  Co.  v.  Ellisor,  (Tex. 

Va.  533  (relief  against  usury).  Civ.  App.   1896)   37  S.  W.  Rep.  972; 

JndgiBeBt   of   DismlMia.  —  Where    a  Reast  z/.  Hughes,  (Tex.  Civ.  App.  1896) 

judgmeot  of  dismissal  of  the  action  is  33  S.  W.  Rep.  1003;  McHugh  v.  Sparks, 

entered  through  mistake  of  the  court,  15  Tex.  Civ.  App.  57. 

a  court  of  equity  has  jurisdiction  to  Virginia.  —  Preston  v,  Klndrick,  94 

decree  a  new  trial.     Prussian  Nat.  Ins.  Va.  760. 

Co.  I'.  Chichocky,  94  111.  App.  168.  United   States,  —  Travelers'    Protec- 

311«    6.  Smith  v.  Morrill,  la  Colo,  tive  Assoc,  v.  Gilbert,  (C.  C.  A.)  iii 

App.  333.     See  also  Tompkins  v.  Lang,  Fed.  Rep.  269. 

74  III.  App.  500:  Robberson  v.  Crow,  3  Legal  Bamsdj  Doubtfol  and  Compli- 

Indian  Ter.  174;  Tucker  v.  Williams,  oated.  —  The  mere  fact  that  a  possible 

(Tex.  Civ.  App.   1900)  56  S.  W.  Rep.  remedy  at  law  exists  will  not  prevent 

585;  Bradshaw  v.  Miners*  Bank,  (C.  C.  a  resort  to  equity  where  the  remedy  by 

A.)  81  Fed.  Rep.  902.  appeal    is    doubtful,    uncertain,    and 

Ctood  Defonse.  —  Brewer  v.  Mock,  14  complicated.    Smith  v,  Carroll,  28  Tex. 

Colo.  App.  454-  Civ.  App.  330. 

▼old  Jodgnieiit  In  Jnstiee's  Court  —  In  313.    1.  Alabama,  —  Foshee  v,  Mc- 

Texas  an  injunction  will  lie  in  the  Dis-  Creary,  123  Ala.  493. 

trict  Court,  and  perhaps  in  the  County  Georgia,  —  Johnson  v.  Driver,  108  Ga. 

Court,  to  restrain  the  enforcement  of  a  595:  Dodge  v,  Williams,  107  Ga.  410; 

▼Old  judgment  rendered  in  a  justice's  Griffin  v,  Smyly,  105  Ga.  475;  Gentle 

court  where  the  amount  in  controversy,  v.  Atlas  Sav.,  etc.,  Assoc.,  105  Ga.  406, 

exclusive  of  costs,  is  less  than  twenty  holding  that  It  is  not  sufficient  to  show 

dollars.    Gulf,  etc.,  R.  Co.  v,  Blanken-  that    the    defense   would    have    been 

beckler,   13  Tex.  Civ.  App.  249.     See  equitable  and   hence  not  within    the 

also  Rumfield  v.  Neal,  (Tex.  Civ.  App.  jurisdiction  of  the  trial  court. 

1898)  46  S.  W.  Rep.  262;  Jennings  v,  Illinois,  —  Moore   t*.   Cohen,   70  111. 

Shiner,  (Tex.  Civ.  App.  1897)  43  S.  W.  App.   160;  Hopper    v.   Davies,  70  111. 

Rep.   276.     But  compare  in    Kentucky  App.  682. 

Jacobson  v.  Wernert,  (Ky.  1897)  41  S.  Indiana,  —  Adams    School    Tp.    v, 

W.  Rep.  281.  Irwin,  150  lod.  12. 

MS.    1.  California,  —  Heller  v,  Dy-  Nebraska,  —  Kirkham  v,  Gibson,  52 

errille  Mfg.  Co.,  116  Cal.  127.  Neb.  23;  Losey  v,  Neidig,  52  Neb.  167; 

Illinois, — Chapman  cr.  Kane,  97  III.  Broken   Bow   v.    Broken   Bow   Water 

App.  567;  Reid  v.  Stock  Yards  L.  Coal,  Works  Co.,  57  Neb.  548. 

etc.,  Co.,  88  III.  App.  32;  Garden  City  New  Jersey,  —  Pike    v,   Henderson. 

Wire,  etc.,  Co.  v,  Kause,  67  111.  App.  (N.  J.  1901)48  Atl.  Rep.  551. 

108.  Oregon,  —  George  v,  Nowlan,  38  Ore- 

Maryland,  — -Twigg  v.  Hopkins,  85  gon  537. 

Md.  301;  Chappell  Chemical,  etc.,  Co.  West  Virginia,  —  Zinn  v,  Dawson,  47 

V,  Sulphur  Mines  Co.,  85  Md.  681.  W.  Va.  45;  Post  v,  Carr,  42  W.  Va.  72; 

Missouri,  —  Missouri,  etc.,  R.  Co.  v,  Newlon  v.  Wade,  43  W.  Va.  283,  hold- 

Hoereth,  144  Mo.  136.  ing  that  equity  will  not  inlerfere  on 

Nebraska,  —  Mayer    v.    Nelson,    54  the  ground  of  want  of  jurisdiction  in 

Neb.  434.  the  trial  court  where  the  defendant  was 

North  Dakota.  —  Kitzman  v.  Minne-  regularly  served  but  failed  to  appear 

sota  thresher  Mfg.  Co.,  10  N.  Dak.  26.  and  object  to  the  jurisdiction. 

Oklahoma.  ~  Herbein  v,  Moore,   10  Donial  of  AppUoation  to  Yaeate  Bar  to 

Okla.  317;  Mosley  v.  Southern   Mfg.  Suit  in  Equity  on  Same  Oroiind.  —  Thomp- 

Co«,  4  Okla.  492.  son  v,  Connell,  31  Oregon  231. 

Texas.  —  Mason  v.  House,  20  Tex.  Iigunetion   in  Federal  Court  Against 

Civ.  App.   500;  San  Antonio,  etc.,  R.  Judgment  in  State  Court  — In  Massa- 

Co.  V,  Glass,  (Tex.  Civ.  App.  1897)  40  chusetts  Ben.  L.  Assoc,  v,  Lohmiller, 

S.  W.  Rep.  339;  Dunson  v.  Spradley,  (C.  C.  A.)  74  Fed.  Rep.  23,  it  was  held 

(Tex.  Civ.  App.  1897)  40  S.  W.  Rep.  327;  that  a  federal  court  will  not  enjoin  the 

89 


91S 


DEFAULTS. 


Vol.  VI. 


9 IS.  b.  Good  Defense.  —  See  note  4. 

c.  Void  Judgment  by  Default.  —  See  notes  5,  6. 


enforcement  of  a  default  judgment  ren- 
dered in  a  state  court  against  a  foreign 
corporation  where  the  bill  merely  shows 
that  service  was  made  upon  persons 
not  authorized  to  receive  it,  but  makes 
no  allegations  of  collusion  or  of  actual 
and  timely  notice. 

313«  %,  Schweinfurter  v.  Schmahl, 
69  Minn.  418,  quoting  6  Encyc.  of.  Pl. 
&  Pr.  213.  See  also  the  following 
cases: 

Alabama,  —  Kanape  v.  Reeves,  127 
Ala.  216. 

Georgia.  —  Berty  v,  Burghard,  iii 
Ga.  117. 

Illinois.  —  Telford  v.  Brinkerhoff,  163 
Hi*  439;  Allen  V.  Continental  Ins.  Co., 
97  111.  App.  164. 

Maryland,  —  Hilton  v,  Tyrrell,  93 
Md.  657. 

Nebraska,  —  Cleland  v.  Hamilton  L. 
&  T.  Co.,  55  Neb.  13. 

AVw  York,  —  Gardiner  v.  Van  Al- 
styne,  163  N.  Y.  573,  affirming  22  N.  Y. 
App.  Div.  579;  Weed  v.  Whitehead,  i 
N.  Y.  App.  Div.  192. 

West  Virginia,  —  Post  v,  Carr,  42  W. 
Va.  72. 

Wisconsin,  —  Nye  v,  Sochor,  92 
Wis.  40. 

VegUf  enoe  of  the  Attorney  is  regarded 
as  negligence  of  the  client.  Funk  v. 
Kansas  Mfg.  Co.,  53  Neb.  450. 

4.  Alabama.  —  Raisin  Fertilizer  Co. 
V,  McKenna,  T14  Ala.  274. 

Colorado.  —  Richardson  Drug  Co.  v. 
Dunagan,  8  Colo.  App.  308. 

Georgia,  —  Roberts  v,  Moore,  1 13  Ga. 
170.  See  also  Dodge  v.  Williams,  107 
Ga.  410. 

Illinois,  —  Telford  v.  Brinkerhoff,  163 

111  439. 

Mississippi,  —  Greene  v.  Merchants', 
etc.,  Bank,  73  Miss.  542. 

Nebraska,  —  McBride  v,  Wakefield, 
58  Neb.  442:  Radzuweit  v,  Watkins,  53 
Neb.  412;  Fickes  v.  Vick,  50  Neb.  401. 

Oregon,  — George  v.  Nowlan,  38  Ore- 
gon 537;  Handley  v.  Jackson,  31  Ore- 
gon 552. 

Texas,  —  Luther  v.  Western  Union 
Tel.  Co.,  25  Tex.  Civ.  App.  31 ;  Sher- 
man Steam  Laundry  Co.  v.  Carter,  24 
Tex.  Civ.  App.  533,  wherein  no  meri- 
torious defense  was  shown,  and  it  ap- 
peared furthermore  that  the  judgment 
was  insignificant  in  amount  and  that 
the  defendant  had  actual  notice. 

West  Virginia,  —  Longdale  Iron  Co. 


V,  Quesenberry,  50  W.  Va.  451;  Robin- 
son V.  Braiden,  44  W.  Va.  183. 

When  the  Judgment  It  Void,  a  defense 
to  the  cause  of  action  on  which  it  was 
based  need  not  be  alleged  or  proven. 
Henkle  v.  Holmes,  97  Iowa  695. 

PartieaUuity  Vooafiary. —  The  facts 
roust  be  set  forth  with  the  same  detail 
and  particularity  that  are  required  in 
an  affidavit  or  deposition.  Howard  v. 
Eddy,  56  Kan.  498. 

Judgment  HannloM  to  Defendant.  —  A 
judgment  by  default  which  is  regular 
and  formal  on  its  face  and  which  ope- 
rates without  injury  to  the  defendant 
will  not  be  set  aside.  Hasler  v,  Schopp, 
70  Mo.  App.  469. 

Judgment  Appearing  to  Bo  Jntt.  —  In 
Ford  V,  Hill,  92  Wis.  188,  it  was  held 
that  in  Wisconsin  a  court  of  equity  will 
not  enjoin  a  judgment  at  law  on 
grounds  showing  that  the  judgment 
creditor  had  no  right  to  take  it,  even 
where  there  was  no  jurisdiction  in  the 
court  to  enter  it,  when  the  defendant 
can  say  nothing  against  the  justice  of 
the  judgment. 

5.  Leonard  v.  Capital  Ins.  Co.,  loi 
Iowa  482;  Harrison  v.  Lokey,  26  Tex. 
Civ.  App.  404,  holding  that  a  good  de- 
fense  need  not  be  shown  where  the 
judgment  is  void  for  interest  of  the 
judge. 

VooafMury  Conditions  are  that  the  judg- 
ment is  without  an^  legal  or  equitable 
basis;  that  its  invalidity  is  not  disclosed 
by  the  record;  and  that  there  is  no 
adequate  remedy  at  law  by  which  relief 
against  it  may  be  obtained.  Kauf- 
mann  v,  Drexel,  56  Neb.  229. 

6.  Larson  v,  Williams,  100  Iowa  no; 
Combs  V.  Sewell,  (Ky.  1900)  59  S.  W. 
Rep.  526;  Bankers  L.  Ins.  Co.  v.  Rob- 
bins,  53  Neb,  44;  Hockaday  v.  Jones, 
8  Okla.  156;  Graham  v.  East  Texas 
Land,  etc.,  Co.,  (Tex.  Civ.  App.  1S99) 
50  S.  W.  Rep.  579;  Broadis  v,  Broadis, 
86  Fed.  Rep.  951;  Brown  v.  Walker, 
84  Fed.  Rep.  532. 

What  Applicant  Unit  Show.  —  *'  Where 
a  party  invokes  the  aid  of  a  court  of 
equity  to  restrain  the  collection  of  a 
judgment  regular  upon  its  face,  he 
must  show  something  more  than  de- 
fective service  of  summons  upon  the 
person  of  the  defendant.  He  must  also 
show  either  that  the  defendant  had  a 
good  defense  to  the  claim  upon  which 
the  judgment  was  founded,  or  that  the 
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914,  iBJnnetioii.  —  See  note  i. 

d.  Fraud  —  in  eenana.  —  See  note  2. 

916.  Wlukt  Oonttitntai  Fraiii.  —  See  note  I. 

Baw  PlMded.  —  See  note  2.     See  also  FRAUD. 
Fnrad  or  LadiM  of  Pwtj  flooUng  Bollot  —  See  note  3. 

917.  XX.  IMPO8ITIOV  OP  TSBMS  D18CBSTIOVABT  — (1)  In  Gen- 
eral, —  See  note  i. 

amountof  the  judgment  was  excessive.  Mo.  325;  Fears  v,  Riley,  148  Mo.  49; 

It  muse  appear  that  the  judgment  is  Bates  v.  Hamilton,  144  Mo.  i;  Hamil- 

uoJQSt  or  oppressive.'*    Off  v.   Title  ton  v,  McLean,  139  Mo.  678;  Hasler  v, 

G.,   etc.,   Co.,   87  III.   App.   478,   per  Schopp,  70  Mo.  App.  469. 

Marker,  J.    See  also  Garden  City  Wire,  New  York.  —  Ingalls  v.  Merchants* 

etc.,  Co.  V,   Kause.  67  III.  App.  108.  Nat.  Bank,  51  N.  Y.  App.  Div.  305; 

ftmsumftioBM  are  in  favor  of  the  judg-  Gardiner  v.  Van  Alstyne,  22  N.  Y.  App. 

ment.     Adams  School  Tp.  v.  Irwin,  Div.  579:  Leet  v.  Leet,  12  N.  Y.  App. 

150  Ind.  12.  Div.  II. 

314.    1.  See  St.  Louis,  etc.,  R.  Co.  Utah,  —  Mosby  v,  Gisborn,  17  Utah 

•r.  Lowder,  138  Mo.  533;  Handley  v,  257. 

Jackson,  31  Oregon  552.  Vermont,  —  Delaney  v.   Brown,   72 

OoBtra  ia  MisMvL—  Straub  v.  Simp-  Vt.  344. 

,  74  Mo.  App.  230,  holding  that  the  United  States.  —  Ritchie  zr.Mc  Mullen, 


mere  fact  that  a  judgment  has  been  (C.  C.  A.)  79  Fed.  Rep.  522. 

obtained  without  service  of  process  on  8.  California.  —  Heller  r.   Dyerville 

the  defendant  and  is  for  this  reason  Klfg.  Co.,  116  Cal.  127. 

void,  although  apparently  valid  on  its  Illinois,  —  Caiman    v.   Stuckart,    70 

face,  does  not  authorise  the  defendant  III.  App.  310. 

to  resort  to  equity  to  enjoin  its  execu-  New  York,  —  Ingalls  v.  Merchants* 

tion.    The  remedy  is  an  action  in  re-  Nat.   Bank,  51   N.  Y.  App.   Div.  305; 

plevin.  New  York,  etc.,  Transp.  Co.  v,  Tyroler, 

VUso  BolonL  —  Huntington  v.  Crou-  25  N.  Y.  App.  Div.  161. 

ter.  33t>regon  408,  and  Dowell  v.  Good-  North  Dakota,  —  Freeman  v.  Wood, 

win,  22  R.  I.  287,  holding  further  that  (N.  Dak.  1901)  88  N.  W.  Rep.  791. 

the  jurisdiction  of  equity  is  not  ousted  Ohio,  •—  Howensilnei/.  Sweet,  7  Ohio 

by  the  fact  that  an  action  at  law  would  Cir.  Dec.  498. 

lie  against  the  officer  for  making  the  Oklahoma.    —    Provins    v.    Lovi,    6 

false  letnrn.  Okla.  94. 

%»  Illinois,  —  Schroer    v.    Petti  bone,  United  States, — Travelers' Protective 

163  111.42.  Assoc,  r.  Gilbert,  (C.  C.  A.)  iii  Fed. 

Katuas.  —  Kimble  v.  Short,  2  Kan.  Rep.  269. 

App.  130.  S.  Fox  V.  Robbins,  (Tex.  Civ.  App. 

Missouri,--  Baldwin    v.    Davidson,  1901)  62  S.  W.  Rep.  815,  holding  that 

139  Mo.  118.  in  a  suit  by  a  stockholder  to  vacate  a 

Ohio,  —  See  Norwich  Union  F.  Ins.  decree  of  foreclosure  against  a  corpo- 

Soc.  V.  Stang,  9  Ohio  Cir.  Dec.  576;  ration,  laches  is  not  shown  merely  by 

Howensttne  v.  Sweet.  7  Ohio  Cir.  Dec.  lapse  of  time  since  the  rendition  of  the 

498,  holding  that  the  Court  of  Common  decree,  but  thai  knowledge  of  the  facts 

Pleas,  having  general  equity  jurisdic-  must  appear. 

tion,  has  powers  independent  of  Bates's  917*    I.Johnson  v.  McCurry.  102 

An  not.  Stat.  Ohio  (1897),  §  5354,  to  an-  Ga.  471;  Henderson  v.  Lange,  71  Minn, 

nnl  a  judgment  for  fraud.  468;  Boutin  v.  Catlin,   loi  Wis.   545; 

Texas.  ^See  Cetti  v.   Dunman,   26  Behl  v.  Schuette,  95  Wis.  441. 

Tex.  Civ.  App.  433.  Aooording  to  dreiinistaaoio.  —  See  Ue- 

UmAed  States.  —  Howard  v,  De  Cor-  land  v.  Johnson,  77  Minn.  543,  wherein 

dova,  177  U.  S.  609;  Wood  v.  Davis,  it  was  held  that  terms  imposed  amounr- 

108  Fed.  Rep.  130,  holding  that  an  in-  ing  to  ten  per  cent,  of  the  judgment  did 

junction  will  lie  in  favor  of  one  who  not  show  an  abuse  of  discretion  under 

was  not  a  party  to  the  suit.  the  circumstances  of  the  case. 

916*     1.    Missouri.  —  Johnson    v.  Paymont   of    Plaiatiirs   Expensai.  — 

SteblHas-Thompson    Realty    Co.,    167  Where  the  plaintiff  is  without  fault  the 
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918*  Beriew  on  AppoaL—  See  note  2. 

919.  2.  Corts  or  Seoority  Therefor  — la  OenMraL— See  note  i. 

990.  See  note  i. 

3.  Debarring  Unconaeionable  Defenies.  —  See  note  4. 

991.  4.  Eequiring  Judgment  to  Stand  as  Seoority  —  a.  Power 
OF  Court.  —  See  note  2. 

defendant  miist,  as  a  condition  prece-  Time  for  PaymMit  of  Oofti. —  In  Van 

dent  to  relief,  reimburse  ttie  plaintiff  Ingen  v,  Hilton,  91   Hun  (N.  Y.)  373, 

for  his  outlay.     Collier  v,  Fitzp&trick,  affirmed  149  N.  Y.  590,  it  was  held  that 

83  Mont.  553.  where  the  order  did  not  limit  the  time 

Applioaat  Baqnired  to  Flood,  ote.  —  It  to  pay  the  costs  the  defendant  had  a 

is  not  unreasonable  o  impose  as  terms  right  to  rely  on  the  statutory  time  in 

that  the  defendant  shall  file  his  plead-  which  to  pay  them,  and  having  ten- 

Ing  at  once.    Chicago  v,  English,  198  dered  the  costs  within  two  days  prior 

III.  211.  affirming  97  III.  App.  594.  to  the  time  fixed  for  trial,  he  was  not 

Tiimiting  DofniiO.  —  In  Detroit  v,  in  default. 
Wayne  Circuit  Judge,  112  Mich.  317.  MO.  1.  nopodt  in  Court  —  Fuchs, 
it  was  held  that  in  an  action  for  per-  etc.,  Mfg.  Co.  v.  Springer,  etc.,  Co.,  (N. 
sonal  injuries  it  was  not  within  the  Y.  City  Ct.  Gen.  T.)  15  Misc.  (N.  Y)443. 
court's  discretion  to  preclude  the  de-  Vow  Tork  —  Mimidpal  Ooiirt  of  Vow 
fense  that  the  statutory  notice  in  writ-  Tork  City. —  Under  the  provisions  of 
ing  of  the  time,  place,  cause,  and  Laws  N.  Y.  1896,  c.  748,  relating  to  the 
nature  of  the  injuries  had  not  been  opening  of  defaults,  which  were  em- 
given,  bodied  in   the   Municipal    Court    Act 

A  Btipnlation  for  tho  Porpotaation  of  (Laws  N.  Y.  1902,  c.  580,  gg  353,  256), 
Sridonoo  may  be  required.  Sweet  v,  the  terms  upon  which  the  court  may 
Metropolitan  St.  R.  Co.,  (N.  Y.  City  Ct.  open  a  default  are  limited  to  the  award- 
Gen.  T.)  18  Misc.  (N.  Y.)  355.  ing  of  ten  dollars  costs  or  the  requiring 

dl8.  S.  See  Merchants'  Ad-Sign  Co.  of  an  undertaking,  and  therefore  it  is 

V.  Los  Angeles  Bill  Posting  Co.,  128  beyond  the  power  of  the  court  to  exact 

Cal.  619.  a  deposit  of  the  amount  of  the  judg- 

Tormi  Considorod  to  Bo  Amplo  Compon-  ment.    Slivers  v.  Ritt,  (Supm.  Ct.  App. 

sation.  —  The  terms  imposed  must,  in  T  )  29  Misc.  (N.  Y.)  341. 

the  absence  of  any  contrary  showing,  Cooti  on  Appoal.  —  In    Caponig^    v. 

be  held  to  be  ample  compensation  to  Cooper,  70  N.  Y.  App.  Div.  124,  it  was 

the    plaintiff.     Nicoll    v,   Welden,    13  held  that  an  undertaking  to  secure  any 

Cal.  666.  judgment  that  might  be  recovered  In 

In  Vow  Tork  —  Reasonable  Terms, —  the  action  was  not  limited  to  a  jadg- 

In  Hyman  v.  London  Assur.  Corp.,  43  ment  to  be  recovered  in  the  first  in- 

N.  Y.  App.  Div.  622,  60  N.  Y.  Supp.  stance  In  the  trial  court,  but  embraced 

355.  an  order  opening  a  default  by  the  a  judgment  with  accrued  costs  subsc- 

plaintiff  on  condition  that  he  pay  the  quently  entered  on  a  remittitur  from 

costs  which  had  been  taxed  and  entered  the  appellate  court, 

in  the  judgment  dismissing  the  com-  Vnroasonahlolmpooitionof  Toms.  — In 

plaint  before  the  motion  to  open  the  an  action  to  recover  damages  for  false 

default  was  made  was  held  not  to  be  imprisonment,  where  the  plaintiff  took 

an  abuse  of  discretion.  judgment  by  default  for  ten  thousand 

Unauthorized  Terms,  —  A  condition  dollars,  the   full  amount    claimed,   it 

that  the  defendant  shall  consent  that  was  held  that  the  court  abused  its  dis- 

the  verdict  of  the  jury  shall  be  final  cretion  In  requiring  the  defendant,  as 

and  that  no  appeal  shall  be  taken  for  a  condition  of  opening  the  default,  10 

any  reason  is  an  abuse  of  discretion,  pay  the  costs  and  execute  a  bond  with 

Fuchs,  etc.,  Mfg.  Co.  v.  Springer,  etc  ,  security  In  the  sum  of  ten  thousand 

Co..  (N.  Y.  City  Ct.  Gen.  T.)  15  Misc.  dollars  for  the  payment  of  any  dam- 

(N.  Y.)  443.  ages  which  might  be  recovered  against 

d19*    1.  De  Marco  V.  Mass,  (N.  Y.  him.    Giickman  v.  Loew,  29  N.  Y.  App. 

City  Ct.  Gen.  T.)  31  Misc.  (N.  Y.)  827;  Div.  479. 

Szerlip  v.  Baler,  (Supm.  Ct.  App.  T.)  4.  Garvie  v.  Greene,  9  S.  Dak.  608 

22  Misc.  (Nf.  Y.)  351;  Bloor  v.  Smith,  (statute  of  limitations). 

112  Wis.  340.  991.    8.  Stanton-Thompson   Co.  v. 
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991.  d.  Effect  of  Order  —  sffMt  m  Umu.  —  See  note  7. 

99S.  8.  Where  Judgment  Substantially  Irregular.  —  See  note  2. 
XZI  Appeal  pxom  Dspaults  —  1.  General  Bule.  —  See 
notes  3,  5. 

994.  8.  Oualifieatione  of  General  Bule.  —  See  note  3. 

990.  3.  To  BoTiew  Aiienment  of  Damages  on  De&ult  —  Amimmsii 
by  Govt.  —  See  note  2. 

4.  Statutory  Appeal  —  a.  In  General.  —  See  note  3. 

997.  d.  From  Final  Judgment  Only.  —  See  note  3. 

^.  Appeals  from  Inferior  Courts.  —  See  note  4. 

998.  /.  Preliminary  Motion  —  jwigmMt  hj  iMUit  —  See 
note  2. 

Crane,  24  Nev.  171 ;  Glickman  v,  Loew,  action  of  trespass  fuare  clausum  /rfgii, 

29  N.  Y.  App.  Div.  479.  where  no  answer  is  filed,  an  appeal 

SKil.    7.  Adams  v.  James  L.  Leeds  will  lie  from  a  reversal  to  render  jadg^- 

Co.,  189  Pa.  St.  544.  ment  by  default  and  inquiry,  unless, 

MS.    8.  Waller  v.  Weston,  135  Cal.  in  the  discretion  of  the  court,  time  is 

SOI.  given  to    the   defendant    to   answer. 

8.  Askren  v.  Squire,  29  Oregon  228;  Carolina  InvesL  Co.  v,  Kelly,  123  N. 

Odom  V.  Burch,  52  S.  Car.  305.  Car.  388. 

WlMB  Oerttomi  Proper  Bemsdy.  —  The  4.  la  niiaeli  the  proper  remedy  for 

remedy  of  a  defendant  against  whom  relief  against  a  judgment  by  default 

a  judgment  by  default  has  been  ren-  entered  in  a  justice's  court  Is  by  an 

dered  in  an  action  which  was  previ-  appeal  therefrom.    Garden  City  Wire, 

ottsly  dismissed  as  to  him  is  by  certio-  etc.,  Co.  v.  Kause,  67  111.  App.  108. 

ran,  and  not  by  appeal,  as  he  was  not  And  where  the  time  to  appeal  has  ex- 

a  party  10  the  record  when  judgment  pi  red,  the  defendant  may  proceed  by 

was  entered  and  therefore  had  no  right  petition  for  certiorari  at  any  time  within 

to  appeal.     Lyons  v.  Green,  68  Ark.  six  months  after  the  entry  of  judgment. 

205.  Reid  V.  Stock- Yards  L.  Coal,  etc.,  Co., 

8.  Beatrice  American  Bank  v.  Hand,  88  III.  App.  32. 

59   Neb.   273,  dfin^  6  Encyc.  op  Pl.  la  Indiaaa  the  Appellate  Court  has 

AND  Pr.  223.  no  jurisdiction  of  an  appeal  In  an  origl- 

M4«    8,  Askren  v.  Squire,  29  Ore-  nal  action  brought  in  the  Circuit  Court 

goQ  228.  to  obtain  relief  from  a  default  in  a 

9M«    8.  In  Illlaois  it  Is  necessary  justice's  court,  such  action  not  being 

to  move  to  set  aside  the  assessment,  an  incident  of  the  cause  In  which  the 

and  if  such  motion  is  disallowed,  to  judgment    was    rendered.      Fitch    v. 

take  an  exception  to  the  ruling  of  the  Byall,  22  Ind.  App.  628. 

court,  in  order  that  an  assessment  of  M9.    8.  la  Xtotveky,  If  a  judgment 

damages  mav  be  considered  upon  ap-  is  void  for  want  of  service  of  process, 

peal.     Phoenix    Ins.  Co.   v,   lied  rick,  no  appeal  can  be  prosecuted  on  that 

178  111.  212,  affirming  73  111.  App.  601.  ground  until  there  has  been  a  motion 

8.  la  Hew  York,  where  an  appeal  has  to  set  aside  the  judgment,  and    the 

been  taken  from  a  default  judgment  right  of  appeal  does  not  accrue  until 

rendered  in  the  Municipal  Court  of  the  such  motion  has  been  overruled.    To 

city  of  New  York,  and  a  return  has  correct  mere  errors  In  the  judgment 

been   filed,   the    Appellate  Term  has  the  appellant  must  rely  on  an  appeal 

jarisdiction,  under  Code  Civ.  Pro.  N.  therefrom  granted  by  the  clerk  of  the 

Y.,  S  3064,  to  entertain  a  motion  to  set  court,  and  if  such  appeal  is  granted 

the  judgment  aside  where  manifest  in-  more  than  two  years  after  the  judg- 

justice  has  been  done,  and  by  an  order  ment  was  rendered,  the  appellee  can 

direct  a  new  trial  before  the  same  jus-  raise  the  question  only  by  moving  to 

tice  or  before  another  justice  of  the  dismiss  the  appeal  or  by  filing  a  veri- 

same  county.     Campbell  v.   Lumley,  fied  answer  pleading    the  statute  of 

(Supm.  Ct  App.  T.)24Misc.  (N.  Y.)i96.  limlutions.    Hermann  v.  Martin,  107 

M7.    8.  la   V«rth   OaroUaa,   in   an  Ky.  642. 
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950.  5.  Appeals  from  Orden  Kade  in  Proceedingt  on  Do&nlt  — 
a.  General  Rule.  —  See  note  2. 

c.  On  Motion  to  Open  or  Set  Aside  —  wkw*  MottoB  u 

Oraiited.  —  See  note  6. 

951.  nenial  of  Motion  to  Open.  —  See  notes  I,  2. 

d.  Findings  of  Fact.  —  See  notes  6,  7. 

939.  e.  Interlocutory  Orders,  How  Reviewed. —  See 
note  I. 

AbiiM  of  DiieretioB,  —  See  notes  2,  3, 4. 

d90«    %,  In  Morrell  Hardvrare  Co.  the  facts  found  the  judge  finds  as  a 

V,   Princess  Gold  Min.  Co.,  i6  Colo,  conclusion  of  law  whether  there  has 

A  pp.  54,  it  was  held  that  the  allowance  or  has  not    been  excusable    neglect, 

of  an  appeal  from  an  order  vacating  a  and  from  such  conclusion  either  side 

judgment  by  the  trial  court  is  a  nullity  may  appeal.    If  he  finds  correctly  that 

and  does  not  divest  the  trial  court  of  the  negligence  was  inexcusable,  that 

further  jurisdiction  in  the  case.  ends  the  motion  to  set  aside  the  judg- 

6.  Masten  v.  Indiana  Car,  etc.,  Co.,  ment.  If  he  finds  correctly  that  the  neg- 
19  Ind.  App.  633;  Gwinn  v.  Parker,  119  ligence  was  excusable,  then  whether 
N.  Car.  19.  he  will  or  will  not  set  the  judgment 

In  Minnoiota  the  granting  of  a  motion  aside  is  in  his  discretion,  and  will  not 

to  open  a  default  will  be  reversed  on  be  reviewed  unless   in  case  of  gross 

appeal  when  such  action  of  the  court  abuse  of  discretion,  but  the  discretion 

is  an  abuse  of  sound  legal  discretion,  to  set  aside  is  not  given  by  the  statute 

Osman  v,  Wisted,  78  Minn.  295.  unless  there  has  been  excusable  neg- 

la  Hew  Tork  the  granting  of  an  order  lect.     Norton  v.  McLauren,  125  N.  Car. 

opening  a  default  cannot  be  reviewed  185.     See  also   Manning  v.  Roanoke, 

by  the  Appellate  Term  unless  there  has  etc.,   R.  Co.,    122   N.  Car.   824;   Vick 

been  a  gross  abuse  of  discretion.     It  v.  Baker,  122  N.  Car.  98;  Cowles  v, 

is,  however,  the  duty  of  the  Appellate  Cowles,  121   N.  Car.  272;    Marion  v. 

Term   to  examine    the    papers    upon  Tilley,  119  N.  Car.  473;  Stith  v.  Jones, 

which  the  application  is  based,  and  if  119  N.  Car.  428:  Wyche  v,  Ross,  119 

the  affidavits  are  not  found  to  be  suffi*  N.  Car.  174. 

cient  the  order  will  be  reversed.     Davis  933*    1.  Whore  Ho  Objoetion  to  tho 

V.  Solomon,  (Supm.  Ct.  App.  T.)  25  Fomi  of  the  Proeeediagi  to  set  aside  a 

Misc.  (N.  Y.)  695.  default  was  raised  in  the  court  below, 

Ml*  1.  In  South  Carolina  a  defendant  such   question    cannot  be  considered 

who  is  in  default  may  appeal  from  the  upon  appeal.     Masten  v.  Indiana  Car, 

order  refusing  him  leave  to  answer,  etc.,  Co..  25  Ind.  App.  175. 

upon  the  grounds  of   mistake,  inad-  8.  AHz^ma,  —  Lawler    v.    Bashford- 

vertence,  surprise,  or  excusable  neg-  Burmister    Co.,  (Ariz.   1896)  46  Pac. 

lect.    And  although  no  issue  of  fact  Rep.  72. 

can  be  raised  by  such  appeal,  a  legal  California,  —  Yancey    v.    National 

question,  such  as  the  legal  authority  Bene  v.  Assoc.,  122  Cal.  676;  Security 

to  enter  the  judgment,  may  be  deter-  L.  &  T.  Co.  v,  Estudillo,  134  Cal.  166, 

mined.    Bryson  v.  Whilden,  55  S.  Car.  holding  that  all  presumptions  are  in 

465<  favor  of  the  order  of  the  lower  court, 

8.  Haygood  v,  Tait,   126  Ala.  264;  and  if  there  is  evidence  sufficient  to 

Manning  v.  Roanoke,  etc.,  R.  Co.,  122  justify  such  order,  it  must  be  affirmed. 

N.   Car.    824.      See    also    Tongue    v,  Colorado,  —  Donald  v.  Bradt,  15  Colo. 

Brewster,  35  Oregon  228.  App.  414.    See  also  Morrill  Hardware 

0.  Empire  Min.  Co.  v.  Propeller  Tow-  Co.  v.  Princess  Gold  Min.  Co.,  16  Colo, 

boat  Co.,  60  S.  Car.  457.  App.  54* 

7.  See  Freeman  v,  Sanner,  11  Pa.  Illinois,  —  See  Barrett  v.  Queen  City 
Super.  Ct.  42.  Cycle  Co..  179  111.  68;  Major  v.  Rand, 

In  Vorth  Carolina  the  findings  of  fact  72  III.  App.  279. 

by  the  judge  are   final   unless   upon  Indiana,  —  Masten  v.  Indiana  Car, 

an   exception  that  there  was  no  evi-  etc..  Co.,  25  Ind.  App.  175. 

dence  as  to  some  fact  found  by  him,  or  Iowa.  —  Martin  v,  Reese,  105  Iowa 

failure  to  find  material  facts.     Upon  694;  Liggett  t*,  Worrall,  98  Iowa  529. 
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L  /.  Statutory  Appeal.  —  See  note  2. 
I.  8.  PrinoiplM  of  Seyiew  —  a.  In  General.  —  See  note  3. 
See  also  Appeals. 

989.  Airign— Bt  of  Srron.  —  See  note  2. 

b.  Presumptions  of  Regularity  —  j«riiai«iioB  of  pwmb. 

See  note  4. 

A^tfw  y^rk,  —  Schwartz  v.  Scbendel,  4.  Winchester  v.  Black,  134  Cal.  125; 

(Sapm.Ct.  App.T.)24Mitc.(N.Y.)70i.  Nkoll  v.  Weldoa,  130  CaL  666;  Henry 

Pemmsyhama,  —  See  Builey  v.  Filby,  Vogt  Mach.  Co.  v,  Pennsylvania  Iron 

193  Pa.  St.  374;  Cloud  V,  Markle,  186  Works  Co..  (Ky.  1902)  66  S.  W.  Rep. 

Pa.  Si.  614;  George  P.  Steel  Iron  Co.  Rep.  734;  Uuh  Commercial,  etc.,  Bank 

V.  Jacobs,  9  Pa.  Super.  Ct.  122;  Koch  v.  Trumbo,  17  Uuh  198. 

V.  Biesecker,  7  Pa.  Saper.  Ct.  37;  Ren.  WImm  Mmm  Hm  nortn  floMMifU. 

wick   Bros.  Co.  v.  Richardson,  5  Pa.  —  In  Coos  Bay  Nav.  Co.  v,  Endicoit, 

Super.  Ct.  ao2.  34  Oregon  573,  it  was  said  that  an  ap. 

South  Carolina.  —  Bryson  v.  Whilden,  plication  to  set  aside  a  default  is  ad- 

55  S.  Car.  465.  dressed  to  the  sound  discretion  of  the 

fVucomin,  —  Boutin  v,  Callin,   loi  trial  court,  and  its  action  thereon  will 

Wis.  545*  not  be  disturbed  on  appeal  unless  there 


—  An  appeal  from  an  is  an  abuse  thereof,  especially  when  a 

order  made  on  the  application  to  open  default  has  been  set  aside  and  a  suc- 

9L  default  is  not  triable  de  novo,  but  on  cessful  defense  has  afterwards  been 

assignments  of  error,  and  if  there  is  any  made. 

conflict  in  the  evidence  or  in  the  infer-  933.    S.  In  Utah  an  order  denying  a 

ences  fairly  deducible  therefrom,  the  motion  to  set  aside  a  judgment  which 

appellate  court  will  assume  such  a  state  has  been  entered  against  a  defendant 

of  facts,  reasonably  consistent  with  the  without  notice  or  appearance  must  be 

evidence,  as  will  support  the  conclusion  regarded  as  a  final  judgment  and  is 

reached.    Sltzer  v,  Fenzloff,  112  Iowa  appealable.     Blyth,  etc.,  Co.  v.  Swen- 

491.  son.  15  Utah  345. 

999*    S.  CaUfomia,  —  McGowan  v,  SKM,    8.  Koch  v,  Biesecker,  7  Pa. 

Kreling,  117  Cal.  31.  Super.  Ct.  37. 

Illinois.  —  Columbus  Mut.  L.  Assoc.  Brrori  Hot  lUselosed  in  the  bill  of  ex- 

sr.  Plummer,  86  111.  App.  448;  Pitzele  ceptions  will  not  be  considered  upon 

ST.  Lutkins,  85  111.  App.  662.  appeal.     DuUe  v,  Lally,  167  111.  485. 

New  York.  —  Dudley  v,   Broadway  Judgnent  for  SxoMiiyo  Afliount.  —  An 

Ins.  Co.,  42  N.  Y.  App.  Div.  555.  objection  that  the  court  rendered  judg- 

Pennsylvania,  —  Com.  tr.  Mellet,  i^  ment  for  a  greater  amount  than  that 

Pa.  St.  243,  247;   La  Roche  Electnc  claimed  in  the  writ  cannot  be  raised 

Works  V,   Emery,   173    Pa.    St.    331;  for  the  first  time  on  appeal.     Wells  v. 

O'Brien  v,  Sylvester,  X2  Pa.  Super.  Ct.  Mathews,  70  111.  App.  504.    See  also 

408:  Crawford  v.  Rath,  4  Pa.  Super.  ExcEFnoNs  and  Objections. 

Ct.  612.  So  where  the  defendant,  on  a  motion 

Simik  Carolina,  —  Empire   Min.  Co.  to  set  aside  his  default,  does  not  ask 

w.  Propeller  Towboat  Co.,  60  S.  Car.  to  have  the  judgment  vacated  for  the 

457;  Ex  /.  Carolina  Nat.  Bank,  56  S.  reason  that  the  damages  were  exces- 

Car.  12;  Odom  v,  Burch,  52  S.  Car.  sive,  nor  seek  to  have  the  damages 

reassessed,  it  is  doubtful  whether  such 


Tennessee.  —  Edwards    v.    Turner,  question    can    be    raised    on    appeal. 

(Tenn.  Ch.  1897)  47  S.  W.  Rep.  144.  Bamberger  v.  Golden,  93  III.  App.  452. 

Texas,  —  Belknap  v.  Groover.  (Tex.  9M«    S.  In  niiaois  an  objection  to 

CIt.  App.  1900)  56  S.  W.  Rep.  249.  the  suflkiency  of  the  declaration  will 

Washington.  —  McCord  v.  McCord,  not  be  considered  on  appeal  when  the 

34  Wash.  529.  defendant  failed  to  raise  such  objection 

Wiseonsin.  —  Pfister    v.    Smith,    95  on  a  motion  to  set  aside  the  default. 

Wis.  51.  Metropoliun  L.  Ins.  Co.  v,  Bergen,  64 

XsfiMl  to  FottpoM  H— ring  of  Motion  III.  App.  685. 

V«C  Aknso  of  MiorotimL  --  Glaeser  v.  St.  4.  Ward  v.  Western  Union  Tel.  Co., 

Paul,  67  Minn.  368.  62  S.  Car.  274. 
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9S7.  7.  KBbet  of  Appeal  —  d.  On  Appeal  from  Order.  — 
See  note  i. 

949.  8.  Seoord  on  Appeal  from  Judgment  by  De&nlt  —  d.  Man- 
ner OF  Rendition  of  Judgment.  —  See  note  2. 

93  f*    !■  XotiiHi   UiMWWwnpmlid   liy  AbmiM  of  Motloii  froni  sword  on  Ap- 

Gfoudi  TbartiBr.  —  In  Kentucky^  where  poaL  —  Where  the  motion  itself  does 

no  grounds  are  filed  with  a  motion  to  not  appear  in  the  record  filed  in  the 

set  aside  a  judffment  by  default,  as  appellate  court,  but  the  notice  does 

required  by  Bullitt's  Civ.  Code  Ky.  appear  and  shows  the  motion  to  have 

(i^5)*  S  343*  A  judgment  overrulin;^  been  made  upon  certain  affidavits  and 

the  motion  cannot  be  reversed  on  ap-  pleadings,  and  by  affidavit  it  is  shown 

peal.     Dixon  v.  Wood,  (Ky.  igoi)  t\  thai  the  entry  of  the  judgment  by  de- 

S  W.  Rep.  734.  fault  was  a  surprise  to  the  defendant 

TraaMnpt  oa  Aneal  from  Jadgownt  oa  and  that  the  application  to  set  it  aside 

AsoBded  Oompkuttk.  —  Where    a  judg-  was  based  upon  mistake  and  excusable 

ment  by  default  is  taken  on  an  amended  neglect,  and  the  record  fails  to  show 

complaint,   the  transcript   on    appeal  that  any  objection  was  raised  to  the 

need  not  set  forth  the  original  com-  defective  motion  in  the  court  below, 

plaint,  the  demurrer  thereto,  or  the  the  appellate  court  will  hold  that  the 

order  by  consent  sustaining  such  de-  motion  is  sufficient.   Utah  Commercial, 

murrer.      Butte    Butchering    Co.    v.  etc..  Bank  v,  Trumbo,  17  Utah  198. 

Clarke,  19  Mont.  306.  M9.    S.  Hermann  v,  Martin,    107 

Ky.64a. 
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PLEADINGS. 

948.  m  Object  of  abb  Ssabovs  roE  Csetaivtt.  —  See  note  4. 
IT.  BnPBCT  OF  Bvu  OH  MoDEEV  Peactics.  —  See  note  5. 

949.  T.  Oeeseal  Illvsteatiovs  —  1.  Declaration  or  Complaint. 
—  See  note  i. 

390.  Fttdae  Vatvr*  of  Claim.  —  See  note  I. 

991.  derieal  Mistakes  —  Omissioiis  —  Sersral  Ctraiits.  —  See  note  4. 
Prstsribed  Fonns.  —  See  note  7. 

2.  Answer  or  Plea  in  Ooneral  —  a.  Answer.  —  See  note  8. 

99S«  b.  Plea  —  Dilatory  Pleas  and  Pleas  in  SstoppeL  —  See  note  I. 

3.  Set-oiby    Connterdaims^     Eeplioationi,    and    Proposed 
Amendments.  —  See  note  2. 

5.  BzMbits.  —  See  note  7. 


4.   Barker    9.   Fairchild.   x68  If  the  allegations  of  a  pleading  are 

Pa.  St.  246;  Hatton  v,  McLaughlin,  i  sufficient,  the  name  by  which  it  may 

Pa.  Super.  Ct.  64a.  be    called    will    not    be    controlling. 

S.  Vadsr  the  Code  System,  which  was  Dreyer  v.  Hart,  147  Ind.  604. 

intended  to  abolish  the  previous  sys-  S.  Collins  v,  Fenley,  (Ky.   1899)  53 

tem  of  special  pleading  and  to  substt-  S.  W.  Rep.  667. 

tnie  therefor  a  simpler  and  m^re  coa-  943.    1.  Jones  v.  Peebles,  130  Ala. 

else  form,  it  is  only  necessary  that  a  269;  International  Bldg.,  etc.,  Assoc, 

complaint  should  contain  "  a  plain  and  v.  Watson,  158  Ind.  508;  Center  School 

concise  statement  of  the  facts  consti-  Tp.  v.  State.   150  Ind.  168;  Excelsior 

tnting  a  cause  of  action,  without  un-  Coal  Min.  Co.  v,  Virginia  Iron,  etc., 

necessary  repetition."    Sandel  v.  At-  Co.,  (Ky.    1902)  66  S.   W.   Rep.  373; 

lanta  Mnt.  L.  Ins.  Co.,  53  S.  Car.  241.  Carthage  v,  Carthage  Light  Co.,  (Mo. 

949«    1.  Completeness,  Aeonraoy,  and  1902)  70  S.  W.  Rep.  936. 

Preeialon.  —  In  Com.  v,  Hoobaugh.  5  8.  Gonzalez  v,  De  Funiak  Havana 

Pa.  Dist.  502,  it  was    said:    *'  State-  Tobacco  Co.,  41  Fla.  471.    See   also 

ments  under  the  Act  of  May  25,  1887,  Daggs  v.   Phoenix  Nat.  Bank,  (Ariz, 

should  not  be  viewed  with  a  micro-  1898)  53  Pac.  Rep.  aoi;  Le  Clare  v. 

scopic  eye.    But  they  should  be  drawn  Thibault,  41  Oregon  601;  Seal  v,  Came- 

with  care.    A  statement  must  include  ron,  24  Wash.  62. 

every  ingredient  of  a  good  cause  of  7.  Georges  v,  Kessler,  131  Cal.  183; 

action,   *  *  *   averred  with  the  same  Cave  v.  Gill,  59  S.  Car.  256;  Cranmer 

'completeness,  accuracy,  and  precision*  v,  Kohn,  11  S.  Dak.  245. 

that  were  necessary  in  a  declaration  at  Where  a  Written  Initmment  Is  the 

commoo   law.     *    *    *    All  the  es-  Foundation  of  a  Pleading,  and  Is  made 

sential  ingredients  of  a  complete  cause  an  exhibit,  its  statements  will  control 

of  action  must  affirmatively  appear  in  the  allegations  of  the  pleading.     Dun- 

the  statement  and  exhibits  which  are  lap  v.   Eden,  15  Ind.  App.  575.    See 

made  part  thereof."  also  Murphy  v.  Harris,  57  111.  App.  351. 

SM.    1.  McLean  v.  Lewiston,  (Idaho  EzhiUt  Filed  Cores  Vneertainties   in 

1902)  69  Pac.  Rep.  478.  Pleading.  —  When  a  written  instrument 

Ml.    4.  State  v.  Rodecker,  145  Mo.  which  Is  the  foundation  of  the  action 

450.    See  also  Fant  v.  Andrews,  (Tex.  is  filed  with  the  pleading  as  required 

Civ.  App.  1898)  46  S.  W.  Rep.  909.  by  Horner's  Stat.  Ind.,  g  362,  it  be- 

7.  McDougald  v,  Hulet,  132  Cal.  154.  comes  a  part  thereof,  just  as  much  as 
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394,  See  note  i. 

TI.  Specific  Illvstbatiovs  —  1.  Joriidictional    Facts  — 

In  Deelaration  or  Complaint.  —  See  note  2. 
399,  3.  Time  —  In  Gononl.  —  See  note  3. 

397.  4.  Parties   and   Persons.    (See    also    Names.)  —  ''idd*' 
P&rtlot.  —  See  note  3. 

CapMity  In  Whloh  Dofondant  Is  Snod.  —  See  note  7. 

398.  5.  Title  or  Authority.  —  See  note  3. 

if  copied  at  length  therein,  and  will  cuit  Court  of  Indiana  the  complaint 

cure    uncertainties    in    the    pleading,  need  not  show  affirmatively  that  the 

Albany  Furniture  Co.  v.  Merchants'  court  has  jurisdiction.     Being  a  court 

Nat.  Bank,  17  Ind.  App.  93.  of    general    jurisdiction,    if    there    is 

Ezhibiti  Attaohod    to   Explain   Facts  nothing    in    the    complaint    to   show 

Alloged.  —  In  Minnesota  it  is  recognized  whether  the  court  has  or  has  not  juris- 

as  proper  pleading  to  attach  copies  of  diction,  the  question  cannot  be  reached 

papers  and  exhibits,  rather  than  set  by  demurrer,  as  jurisdiction  will   be 

them  out  in  hac  verba  in  the  body  of  presumed.     Delaware  Tp.   v,    Ripley 

the  pleading,  not  as  substantive  alle-  County,  26  Ind.  App.  q7. 

gat  ions  of  fact,  but  in  aid  and  expla-  Plaadiiig  Jndgmont  of  Infinlor  Conrt. 

nation  of  the  facts  formally  alleged.  —  While  at  common  law  it  is  necessary 

Realty  Revenue  Guaranty  Co.  z^.  Farm,  in  pleading  the  rendition  of  a  judg- 

etc.  Pub.  Co.,  79  Minn.  465.  ment  by  an  inferior  tribunal,  or  by  a 

In  Vow  Jorsoy,  reference  to  an  agree-  court  of    general    jurisdictipn   in   the 

ment  in  a  pleading  as  **  said  indenture,  exercise  of  special  jurisdiction,  to  aver 

reference  thereto  being  had  that  it  may  all    jurisdictional    facts,    under    Rev. 

more  fully  and  at  large  appear,"  does  Stat.  Mo.  1889,  g  2079  (Rev.  Stat.  1899, 

not  meet  the  requirements  of  the  Prac-  §  634),  it  is  sufficient  to  state  that  such 

tice  Act  (Gen.  Stat.  N.  J.,  p.  2554,  par.  a  judgment  was  duly  rendered.    State 

123),  which  authorizes  a  writing  an-  z/.  Johnson,  78  Mo.  App.  569. 

nexed  to  the  declaration  to  be  made  3d«^«    8.  Williamson   v.  Joyce,    137 

part  of  the  pleading,  and  requires  that  Cal.  151;  Bennett  v.  Lawrence,  71  N. 

the  writing  shall  be  referred  to  in  the  Y.  App.  Div.  413. 

body  of  the  pleading  as  so  annexed.  "  On  the  Day  Aforosaid.*'  —  Each  count 

Melick  V,  Foster,  64  N.  J.  L.  394.  must  disclose   on   its   face  a  distinct 

In  Vow  York,  where  an  agreement  is  right  of  action,  and  the  mere  averment 

annexed  as  an  exhibit  to  the  pleading,  that  the  right  of  action  accrued  *'  on 

it  will  be  held  to  be  an  exhibit  only  as  the  day  aforesaid,"  the  reference  being 

to  such  parts  thereof  as  are  referred  to  to  a  day  set  out  in  a  preceding  count, 

and  adopted  In  the  pleading.     Mutual  when  a  number  of  different  days  are 

L.  Ins.  Co.  V.  Robinson,  24  N.  Y.  App.  referred    to    therein,    is    demurrable. 

Div.  570.  Opdycke  v,  Easton,  etc.,  R.  Co.,  (N.  J. 

Contraet  Annoxod  Irat  Vot  Roforred  To.  1902)  52  Atl.  Rep.  243. 

—  Where  a  contract  marked  "A  "  is  Where  the  Prooise  Dato  Is  Vot  aaEs- 

annexed  to  a  complaint  containing  two  sontial  Element  in  the  cause  of  action, 

causes    of    action,   but    no    reference  it  is  not  a  traversable  fact,  but  a  matter 

thereto  is  made  in  the  second  cause  of  of  form  only,  and  hence  advantage  of 

action,  such  contract  cannot  be  con-  a  failure  to  allege  it  with  certainty  can 

sidered  in  determining  the  sufficiency  be   taken   by    special  demurrer  only, 

of  the  second  cause  of  action  on  de-  Hare  v.  Dean,  90  Me.  308. 

murrer.     Booz    v,    Cleveland    School  957.    S.  Eiseley  v,  Tnggart,  52  Neb. 

Furniture  Co.,  45  N.  Y.  App.  Div.  593.  658;    Deadwood    First    Nat.    Bank  v. 

M4«     1.  Hibernia  Sav.,   etc.,   Soc.  Hattenbach,  13  S.  Dak.  365. 

V,  Thornton,  127  Cal.  575:   Mann  v.  7.  Thomas  v,  Carson,  46  Neb.  765; 

Barkley,  21    Ind.  App.   152;   Glencoe  Terhune  v.  Parrot,  59  N.  J.  L.  16;  Le 

Lime,  etc..  Co.  v. Wind,  86  Mo.  App.  163.  Clare  v,  Thibault,  41  Oregon  601. 

2.  Bennett  v.  Bennett.  (Neb.  1902)  91  MS.     S.  Boprosontativo    Capaoity.  — 

N.  W.  Rep.  409.    SeealsoJuRiSDicrioN.  Where  the  plaintiff  alleges  in  his  com- 

Afflrmativo   Ayonnont  of  Jnrisdiotion  plaint   that   he  is  the  duly  qualified 

Vnnooossary.  —  In  an  action  in  the  Cir-  executor  of  the  will  of  the  testator,  no 
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flttl.  6.  Subject-matter  of  Action  Generally.  —  See  note  i. 
3A3.  7.  Fraud  and  False  Eepreeentations.  —  See  note  i. 

8.  XTsury.  —  See  note  3. 

9.  Written  Instruments.  —  See  notes  5,  6. 

904.  10.  Statutory  Sights — 4.  As  Cause  of  Action.  — See 
note  I. 

11.  Private  Legidative  Acts  and  Kunidpal  Ordinances.  — 
See  notes  3,  4. 

18.  Foreign  Statutes.  —  See  notes  5,  6. 

further  allegations  as  to  the  maooer  in  covenants  in  an  oflficial  bond,  the  peti- 
which  he  acquired  the  right  to  act  as  lion  is  not  open  to  criticism  in  that  it 
such  executor  are  necessary.  Upon  a  employs  the  word  "  made  "  in  express- 
denial  of  the  fact  in  the  defendant's  ing  the  fact  of  the  execution  of  the 
answer,  it  would  be  incumbent  upon  bond,  instead  of  the  word  "  executed." 
the  plaintlfi  to  prove  how  and  when  he  Hazelet  v.  Holt  County,  51  Neb.  716. 
qualified  as  such  executor.  Jerkowski  0.  Chicago  Bldg.,  etc.,  Co.  v.  Tal- 
z\  Marco,  56  S.  Car.  241.  botton  Creamery,  etc.,  Co.,  106  Ga.  84; 

961.    1.  Sufidenej  of  I^eteription  of  Holt  County  Bank  v.  Holt  County.  53 

flalQoet-iiiattar.  —  In  an  action  to  recover  Neb.  827;  Hazelet  v.  Holt  County,  51 

the  value  of  horses  killed  and  injured  Neb.  716. 

by  reason  of  the  erection  of  a  dam  and  Setting  Out  Instmment  in  Hflso  Verba, 

conseqnentoverflowingof  the  plaintiff's  — In  Elliot  v.  Roche,  64  Minn.  482,  it 

land,   where  the   averments    indicate  was  said:    *' As  limited  to  the  descrip- 

with  reasonable  certainty  that  the  plain-  lion  of  awritten  instrument,  the  pleader 

tiff  seeks  to  recover  the  value   of  a  will  be  allowed  to  give  it  in  hac  verba, 

definite  and  stated  number  of  horses  for  that  is  a  statement  of  the  facts,  and 

killed  and  a  given  number  injured,  a  the  whole   matter  will  be  before  the 

demurrer   for    uncertainty  in    distin-  court.    This  is  not  an  artificial  or  tech- 

^uisbing    between    those    killed    and  nical  rule,  nor  does  it  Involve  a  fiction; 

those  simply  injured  should  be  over-  for  in  no  other  way  can  an  act  or  paper 

ruled.    Hughes  v.  Austin,  la  Tex.  Civ.  be  described  truhr  when  it  is  not  set 

App.  178.  out  in  words."    The  option,  however, 

963.    1,  Peckham   tr.   Watsonville,  to  set  out  a  contract  in  words  or  de- 

138  Cal.  242;    Mickler  v,  Reddick,  38  scribe  it  according  to  its  legal  effect 

Fla.  341;  Matter  of  Harker,  113  Iowa  was  recognized  in  this  case. 

584;  Crosby  v,  Ritchey,  47  Neb.  924;  In  Anderson  v.  Gaines,  156  Mo.  664, 

Sutton  First  Nat.  Bank  v,  Grosshans,  which  was  a  suit  to  set  aside  a  deed,  it 

61  Neb.  575;  Van  Pub.  Co.  v.  Westing-  was  held  that  the  petition  was  drawn 

house,  etc.,  Co.,  72  N.  Y.  App.  Div.  in  violation  of  the  rules  of  good  plead- 

121;  Hertz  V,  Sidle,  20  Pa.  Super.  Ct.  ing  In  that  instead  of  pleading  its  legal 

88;  Cade  v.  Head  Camp,  etc.,  27  Wash,  effect  the  deed  was  set  out  in  hac  ve^a, 

218;  New  Bank  r.  Kleiner,  112  Wis. 287.  964.    1.  Cummings    v.   Montague, 

8.  Clark  v.  Johnson,   133  Ala.  432;  116  Ga.  457. 
Alderton  v.  Conger,  78  111.  App.  533;  8.  Private  Btatntes.  — "  It  is  only  a 
Bird  V.  Kendall,  62  S.  Car.  178;  Ryan  private  statute  or  a  right  derived  there- 
to. Southern  Bldg.,  etc.,  Assoc.,  50  S.  from   that  should   be  pleaded."    Ed- 
Car.  185.  wards  v.  Law,  63  N.  Y.  App.  Div.  451. 

6.  Pike  County  v.  Hanchey,  119  Ala.  4.  Allen  v,  Chicago,  176  111.  113;  Frie- 
36:  Porter  v.  Allen,  (Idaho  1902)  69  Pac.  stedt  v.  Dietrich,  84  111.  App.  604;  Bras- 
Rep.  105.  ington  V.  South  Bound  R.  Co.,  62  S. 


Most  Be  Definitely  Set  Out.  Car.  325;  Brush  Electric  Light,  etc., 

—  A  document  relied  upon  must  be  set  Co.  v,  Lefevre,  93  Tex.  604. 

out,  either  by  its  terms  or  by  its  legal  6.  McDonald  v.  Bankers'  L.  Assoc, 

effect;  merely  staling  that  it  complies  154  Mo.  618;  Ott  v.  Ott,  3  Ohio  Dec. 

with  the  law  will  not  meet  the  require-  684;  Mansur-Tebbetts  Implement  Co. 

meots.    Dressel  v.  ThoiApson,  62  111.  v.  Willet,  10  Okla.  383;  Greenville  Nat. 

App.  656.  Bank    v.    Evans-Snyder-Buel    Co.,    9 

Vie  ef  Terms  ILxpnuing  Szeeation  of  Okla.  353. 

—  In  an  'action  for  breaches  of  6.  Watt  v,  Jones,  60  Kan.  201 ;  Chesa- 

Supp.  PI.  &  Pr.— 4  49 
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363.  14.  Negligence  and  Diligence  —  VegUgeoM.  —  See  note  2. 

FaoU  Within  Knowledge  of  Advenary.  —  See  note  3. 

16.  Court  Becords.  —  See  note  5. 

907.  18.  Divorce.  —  See  note  3. 

908.  vn.  Coxxov  Forms  of  Ikdefihitevess  jjtd  TTvcebtaivtt 

—  2.  Argomentativeness.  —  See  notes  1,  2,  3. 

900.  3.  Alternative  Averments.  —  See  notes  i,  2. 
970.  6.  Becitals.  —  See  note  5. 

peake,  etc.,   R.  Co.   v.  Venable,  (Ky.  Neb.  610;    Pender  v,  Mallelt,  123  N. 

1901)  63  S.  W.  Rep.  35.             '  Car.   57;    Daniels  v.   Fowler.    120   N. 

3M.    8.  Dieter  v.  Zbaren,  81    Mo.  Car.  14.     See  also  Jennings  v.  Bond, 

App.  612;  Race  v.  Easton.etc,  R.  Co.,  14  Ind.  App.  282. 

62  N.  J.  L.  536.  Motion  to  Strike  Before  Aniwer  er  Be- 

8.  Rodgers  v.  Baltimore,  etc.,  R.  Co.,  mnrrer.  —  That  a  complaint  is  "  argu- 

150  Ind.  397.     See  also  Louisville,  etc.,  mentative,  hypothetical,  and  in  altema- 

R.  Co.  V,  Bates,  146  Ind.  564;  Cederson  tive  "  is  not  cause  for  demurring,  but 

V.  Oregon  Nav.  Co.,  38  Oregon  343;  such  defects  will  justify  a  motion,  be- 

Mangum  v.  Bullion,  etc.,  Min.  Co.,  15  fore  answering   or  demurring,   lor  a 

Utah  534.  repleader  and  to  make  the  complaint 

6.  In   pleading   the   existence  of    a  more  explicit.     Daniels  v.  Fowler,  120 

record  in  a  court  of  general  jurisdic-  N.  Car.  14. 

tion,  the  allegations  must  be  definite  360.    1.  Southern  Lumber    Co.   v, 

and  certain.  Allegations  on  information  Wireman,  (Ky.  1897)  41  S.  W.  Rep.  297. 

and    belief    are    insufficient.      Hailey  See  also  Louisville,  etc.,  R.  Co.  v,  Ff. 

First  Mat.  Bank  v.  Watt,  (Idaho  1901)  Wayne  Electric  Co..  (Ky.  1900)  55  S. 

64  Pac.  Rep.  223.  W.  Rep.  qi8. 

d67.    8.  Barnett   v,   Barnett,  (Ky.  When  Alternative  Pleading  Snfflcient. 

1901)  64  S.  W.  Rep.  844;  Kirkland  v.  — A  pleading  which  states  facts  in  the 

Kirkland,(Supm.  Ct.  Spec.  T.)  39  Misc.  alternative  form  is  not  bad  if  any  one 

(N.  Y.)  423;  Martin  v,  Martin,  130  N.  of  its  averments  would   be  sufficient 

Car.  27.  upon  which  to  found  the  relief  asked 

36§,    1.  McCaughey    v.    Schueite,  for    in    the    complaint.      Hasberg    v, 

117  Cal.  223;  Huntington  v.  Boyd,  25  Mutual  L.  Ins.  £0.,  (Supm.  Ct.  App. 

Ind.  App.  250;  State  v.  Osborn,  60  Neb.  Div  )  80  N.  Y.  Supp.  867. 

415;  Noble  V.  Travelers'  Ins.  Co.,  (N.  8.  Hasberg  v.  Mutual  L.   Ins.  Co., 

J.   1901)  51  All.   Rep.   622;    Hertz  v.  (Supm.  Ct.  App.  Div.)  80  N.  Y.  Supp. 

Sidle,  20  Pa,  Super.  Ct.  88.  867. 

On  demurrer  to  a  complaint  for  fail-  In  Texas,  where  a  petition  consists 

ure  to  state  facts  constituting  a  cause  of  positive,  though  alternative,  allega- 

of  action,  the  complaint  will  be  deemed  tions,  a  special  demurrer  will  not  He. 

to  be  sufficient  '*  whenever  the  requi-  San  Antonio  v.  Potter,  (Tex.  Civ.  App, 

site  allegations  can  be  fairly  gathered  1903)  71  S.  W.  Rep.  764. 

from   all   the   averments,  though   the  370.    6.  McCaughey    v.    Schuette, 

statement  of  them  may  be  argumen-  117  Cal.  223:  Sutton  v,  Todd,  24  Ind. 

tative.     It   will    be   held   to   slate  all  App.  519;  Cruikshank  v.  Press  Pub. 

facts  that  can  be  implied  from  the  alle-  Co.,  (Supm.  Ct.  Spec.  T.)  32  Misc.  (N. 

gations  by  reasonable  and  fair  intend-  Y.)  152;  Kerr  r.  Bellefontaine,  59  Ohio 

ment.**     Frank   v,  Forgotslon,  (N.  Y,  St.   446;   Shelly   v,   Kuesiner,    19  Pa. 

City  Ct.  Gen.  T.)  30  Misc.  (N.  Y.)  816,  Super.  Ct.  219;  Boyden  v,  Fitcbburg 

61  N.  Y.  Supp.  1 118.  R.  Co.,  70  Vt.  125. 

8.  Prolixity  and  ArgiunentatiTeness.  —  Pleading    ETidenoe.  —  In    John    D. 

A  plea  which  is  prolix  and  argumen-  Park,  etc.,  Co.  v.  National  Wholesale 

tative,  and  which  cannot  be  traversed  Druggists*  Assoc.,  30  N.  Y.  App.  Div. 

except  by  a  replication  of  like  faulty  508,  it  was  said:    '*  The  allegation  of 

character,   is    demurrable.     Moses    v.  facts  as  they  actually  existed  does  not 

Allen,  91  Md.  42.  require  or  permit  Ji  statement  in  the 

8.  Brower  r.  Ream,  15  Ind.  App.  51;  complaint  of  the  evidence  which  Is  re- 
Barge  V.  Haslam,  63  Neb.  296;  Mis-  lied  upon  to  prove  thi:  fact  unless  the 
souri  Pac.   R.  Co.  v.  Hemingway,  63  evidence  constitutes  the  fact  itself." 
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97  O.  6.  Hypothetical  Statements.  ->  See  note  6. 

7.  Contradictory  Statements.  —  See  note  7.    (See  also  Rf- 

PUGNANCY.) 

S71.  yUL  Wheh  BiTLE  Mat  Be  Belaxed  —  2.  Facts  Pecnliarly 
Known  to  Adverse  Party.  —  See  note  2. 

S79.  3.  Pleadings  in  Justice  Courts.  —  See  note  i. 

IX.   OBJECTIOH  fob  IlTDEFIHITEHESS^  ETC.,  HOW  TAXEE  — 

1.  At  Common  Law  —  b.  Special  Demurrer.  —  See  notes  4,  5. 
S74.  2.  TTnder  Code  Practice  —  a.  Demurrer  —  BeqiOiites  of  Da- 

mmmr. —  See  note  i. 

b.  Motion  to  Make  More  Definite  and  Certain  — 
(i)  Scope  of  Remedy.  — See  notes  3,  5. 
S79.  See  note  4. 
S70,  (2)  Exclusiveness  of  Remedy. —  See  notes  2,  3. 

97#,    0.  FMts  Mint  Be  IFneqiiiToeany       Faots  OonstitntiBg  Oavio  of  Aetion.  — 
—  In  Atchison,  etc.,  R.  Co.  v.     Even  in  justices'  courts,  where  the  peti- 


Atchison  Grain  Co.,  (Kan.  1902)  70  Pac.  tion  does  not  set  forth  *'  the  facts  const! 
Rep.  933,  the  court  said:  '  The  es-  tuting  the  cause  of  action,"  it  does  not 
aential  facts  of  a  cause  of  action  or  *'  advise  the  opposite  party  what  he  is 
defeAse  should  be  unequivocally  al-  sued  for,'*  and  in  such  case  the  suit 
legcd,  and  where  the  averments  of  a  should  be  dismissed.  Sidway  v.  Mis- 
pleading are  conditional,  contingent,  souri  Land,  etc.,  Co.,  163  Mo.  373. 
or  conjectural,  it  must  be  held  Insuf-  4.  Eachus  v,  Los  Angeles,  130  Cal. 
ficieni."  492;    Mangum  v.  Bullion,  etc.,   Min. 

7.  Code  FlMdlng.  —  In  Cale  v.  Hutch-  Co.,  15  Utah  534. 

inson,   58  Neb.   232,   the  court   said:  5.  South   Carolina,   etc.,   R.   Co.  v, 

"  Under  the  code  system  of  pleading  a  Augusta  Southern  R.  Co.,  11 1  Ga.  420. 

defendant  may  rely  on  as  many  de-  374.    1.  Clarke  z^.  Parks,  97  Ga.  374, 

lenses  as  he  may    have.    The    only  holding  that  a  demurrer  to  a  plea  or  a 

limitation  upon  this  rule  is  the  one  re-  motion  to  strike  it  on  the  grounds  that 

snltiog  from  the  requirement  in  regard  it  was  not    in    compliance  with    the 

to  verification,  which  implies  that  the  Pleading  Act  of  1893  and  was  argu- 

def eases  shall  not  be  so  repugnant  that  mentative  and  full  of  surplusage,  with- 

if  one  be  true  another  must  be  false."  out  specifying  how  the  plea  was  de- 

%tV.    S*  Union   Gold   Mln.   Co.   v.  fective  in  the  respects  indicated,  was 

Crawford,  29  Colo.  511;  Brashear  v,  too  vague  and  general;    Ft.  Madison 

Madison,  143  Ind.  685.  First  M.  E.  Church  v.  Donnell,  95  Iowa 

BoasOB  of  Bale.  —  In  Schaaket^.  Eagle  494,  holding  that  a  demurrer  on  the 

Automatic  Can  Co.,  135, Cal.  486,  the  ground  that  the  allegations  of  the  pe- 

rule  was  said  to  obtain '*  partly  because  tition  are  contradictory  and  inconsif- 

a  desirable  degree  of  certainty  may  be  tent,  if  authorized  at  all,  is  indefinite 

impossible,  and    partly  because,   the  in  that  it  does  not  point  out  wherein 

facts  being  known  to  the  defendant,  he  the  statements  are  contradictory  and 

is    not    likely  to    be  embarrassed  or  inconsistent,  and  should  be  overruled. 

injured."  8.  Williams  v,  Burkheimer,  11  Ohio 

S79.    1,  Wilcox  V.  Tetherington,  103  Dec.  136. 

111.    App.    404;  Harm    v,  Davies,    79  5.  Scheftel  v,  Virginia  Hot  Springs, 

Mian.  311;  Beck  v.  Kinealy,  89  Mo.  71  N.  Y.  App.  Div.  616,  77  N.  Y.  Supp. 

App.  418;   Barham  v,  Colp,  87    Mo.  610. 

App.  153;   Moffett-West  Drug  Co.  v,  37ft.    4.  StotiiigETidaiios.— There  is 

Johnson,  80  Mo.  App.  428;    McCrary  no  requirement  of  law  that  the  petition 

r.  Good,  74  Mo.  App.  425;  Doggett  v,  shall  contain  the  evidence  by  which  the 

Blanke,  70  Mo.  App.  499;   Massillon  facts  therein  averred  are  to  be  proved, 

Engine,  etc.,  Co.  V.  Prouty,  (Neb.  1902)  n^r   that   such   evidence  shall  be  an- 

91  K.  W.  Rep.  384;  Melton  v,  Katzen-  nexed  to  it.     Doremus  v.  People,  161 

stein,  (Tex.  Civ.  App.  1899)  49  S.  W.  111.  26. 

Rep.  I73«  370.    8.  Mangum  v.  Bullion,  etc. 
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977.  See  notes  i,  3. 

970.  (4)  At  What  Stage  of  Proceedings.  —  See  notes  i,  2. 
5)  Form  of  Motion.  —  See  note  6. 

[6^  Notice  of  Motion.  —  See  note  8. 
)  Order  Granting  Motion^  and  Effect  of  Noncompliance 
Therewith.  —  See  note  9. 

980.  3.  Defects,  How  Cored  or  Waived  —  a.  Cured  by  Amend- 
ment, Answer,  Verdict   or  Findings,  or   Statute   of 

Jeofails  —  By  Amendment.  —  See  note  4. 
By  Answer.  —  See  note  5» 

Min.  Co.,  15  Utah  534,  citing  6  Encyc.  street  Co.,  63  S.   Car.   525;  Jerkowski 

OF  Pl.  and  Pr.  275.     See  also  Balii-  v.  Marco,  56    S.  Car.  241;    Sandel  z^. 

more,  etc.,  R.  Co.  er.  State,  (Ind.  1902)65  Atlanta  Mut.   L.   Ins.  Co.,  53  S.  Car. 

N.  E.  Rep.  508:  Thompson  v,  Harris,  64  241 ;  Garrett  v.  Weinberg,  50  S.  Car.  310. 

Kan.   124;    San  ford  v.  Litchenbergcr,  Texas,  —  Northwestern  Nat,  Ins.  Co. 

62  Neb.  501 ;  Union  Nat.  Bank  v.  Cross,  v.  Woodward,  18  Tex.  Civ.  App.  496. 

100  Wis.  174.  tVashington.  —  Waldo  v,  Mtlroy,  19 

Where  Game  of  Aetion  May  Be  Inforred.  Wash .  1 56. 
—  A  pleading,  although  obscure  and  in-  CalUornia  Btatnte.  ^  Under  Code  Civ. 
definite,  suffices  as  against  a  demurrer  Pro.  Cat.,  g  430,  as  amended  in  1877, 
if  from  the  averments  a  cause  of  action  where  a  complaint  is  ''ambiguous,  un- 
may  be  inferred.  The  remedy  for  the  intelligible,  or  uncertain,'*  an  objection 
defects  of  obscurity  and  indefiniteness  upon  such  grounds  must  be  by  de- 
is  by  motion.  Delano  v.  Rice,  (Supm.  mnrrer,  and  not  by  motioa  to  make 
Ct.  Spec.  T.)  21  Misc.  (N.  Y.)  714.  more  specific  and  definite.     McFarland 

li76.  S.  Indiana, — Fraint^.  Burgett,  v,  Holcomb,  123  Cal.  84. 

152  Ind.  55;  Rodgerss'.  Baltimore,  etc.,  SI77,    1.   Highlands    v.    Raioe,    23 

R.  Co.,  150  Ind.  3^7;  Clow  v.  Brown,  Colo.  295. 

150  Ind.  185;  Louisville,  etc.,  R.  Co.  8.  Marshall  er.  Ferguson,  78  Mo.  App. 

V.   Bates,   146  Ind.  564;  Hammond  v,  645:  Mumford  v.  Keet,65Mo.  App.  502. 

Meyers,  23  Ind.  App.  235;  Dunkirk  v.  379.    1.  Cleveland,  etc.,  R*  Co.  v. 

Wallace,  (Ind.  1896)45  N.  E.  Rep.  614.  Baker,  24  Ind.  App.  152. 

Indian  Territory.  —  Fletcher  v.  Du-  9.  Allen  v.  Carolina  Cent,  R.  Co.,  120 

laney,   i   Indian   Ter.  674;  Minter  v,  N.  Car.  548. 

Green,  3  Indian  Ter.  761.  6.  Long  v.   Hunter,  48  S.  Car.  179 

Iowa,  —  Koboliska    v,    Swehla,   107  \ citing  6  Encyc.  of  Pl.  and  Pr.  279]; 

Iowa  124.  Wortnam  v.  Sinclair,  98  Ga.  173;  An- 

Kansas,  —  Nash  v.  Denton,  59  Kan.  derson    v,  Stapel,   80    Mo.    App.  115; 

771,  51  Pac.  Rep.  896;  Price  v,  Atchi-  Nineteenth  Ward  Bank  v,  Manhattan 

son  Water  Co.,  58  Kan.  551.  R.  Co.,  56  N.  Y.  App.  Div.  618,  67  N. 

Missouri, — State  v.   Walbridge,  69  Y.  Supp.  598. 

Mo.  App.  657.                                       ^  S.  King  v,  Gardner,  25  Colo.  395. 

Nebraska.  —  Grant    v.    Commercial  9.  Long  v.  Hunter,  48  S.  Car.  179 

Nat.  Bank,  (Neb.  1903)  93  N.  W.  Rep.  [citing  6  Encyc.  of  Pl.  and  Pr.  279]; 

185;  Stewart  v.  Bole,  61  Neb.  193.  Sid  way   v,   Missouri   Land,  etc.,  Co.. 

Ne7v  Jersey.  —  Minnuct    v,    Phila-  163  Mo.  342. 

delphia,  etc.,  R.  Co.,  (N.  J.  1902)  53  MO.    4.  Defeeti  Cured  hyAawndmrnt. 

Atl.  Rep.  229;    Ferguson  v.  Western  —  Defects  in  a  complaint  which  may 

Union  Tel.  Co.,  64  N.  J.  L.  222.  be  cured  without  prejudice  to  the  de- 

New  York,  —  Cooper  v,  Fisk,  44  N.  fendant,  on  the  trial  or  at  the  time,  bv 

Y.  App.  Div.  531;  King  v,  Bierscbenk,  an  amendment  conforming  the  plead- 

32  N.  Y.  App.  Div.  626,  52  N.  Y.  Supp.  ings  to  the  evidence  admitted  without 

498.  objection,  constitute  no  ground  for  re- 

Ohio,  —  Corrigan   v.   Rockefeller,   8  versal.     Hubbard   v,   Haley,   96  Wis. 

Ohio  Dec.  14.  578.    See  also  Amendments. 

Oklahoma.  —  Guthrie  v,   Shaffer,    7  5.  Savings  Bank  v.  Barret,  126  Cal. 

Okla.  459.  413;  Booth  v,  Oakland  Sav.  Bank,  122 

South    Carolina,  —  Smith    v.    Brad-  Cal.   19:  State  v.  Thum,  (Idaho  1898) 
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981.  S7  TOTttec  m  nadiagt- — See  note  i. 
984,  X  BBYuriTBVBw  jjtd  CsBTAnrTT  IV  EaviTT  FusADnres  — 

S.  In  BiUi  —  a.  In  General.  —  See  notes  i ,  2. 

988.  *.  Plaintiff's  Title  and  Interest.— See  note  2. 

989.  /.  Remedy  for  Indefiniteness  and  Uncertainty. 
—  See  note  6. 

SS  P^c.  Rep.  858;  Ulioois  Steel  Co.  v.  Oregon  97;  Foste  v.Sundard  Ins.  Co., 

Hanson,   195  III.  106;  Sl  Louis,  etc.,  34  Oregon  125;    Booth  v.  Moody,  30 

R.  Co.  V.  Keller,  10  Kan.  App.  480;  Oregon  332. 

LoaisTille,  etc.,   R.    Co.   v.   ritttnan,  Utah,  —  Maynard  v.  Locomotive  En- 

(Ky.  1901)64  S.  W.  Rep.  460;  Campbell  gineers'  Mat.  L.,  etc.,  Assoc.,  16  Utah 

V.  Campbell,  (Ky.  1901)  64  S.  W.  Rep.  145:  Mangum  v.  Bullion,  etc.,  Min.  Co., 

458;  Powell  V,  Sherwood,  162  Mo.  605;  15  Uuh  534. 

Bcebe  p.  Latimer,  59  Neb.  305;  Cragin  United  States,  —  Mine,  etc..  Supply 

V.  O'Conoell,  169  N.  Y.  573,  affirming  Co.  v.  Parke,  etc.,  Co.,  (C.  C.  A.)  107 

50  N.  Y.  App.  DIv.  339;  White  v.  Rode-  Fed.  Rep.  881. 

mana,44  N.  Y.App.  Div.  503;Corrigan  M4.    L  Psseriptim   ef  laad.  —  In 

V,  Rockefeller,  8  Ohio  Dec.  14;  Durkee  Sheffer  v.  Hlnes,  149  Ind.  413,  which 

V.  Carr,  38  Oregon  189.  was  a  suit  to  set  aside  a  fraudulent 

991*  1.  Ge^ia. — Pittsburgh  Springs  conveyance  of  lands,  the  description  of 

Co.  V.  Smith,  115  Ga.  764;  Sanders  v.  which  was  set  out  in  the  complaint  by 

Houston    Guano,  etc.,    Co.,   107   Ga.  the  numbers  of  the  sections,  townships, 

4Q.  and  ranges,  withouL  any  indication  of 

IlHmois. — East  Dubuque  V.  Burhyie,  the  slate  or  county,  the  court  said: 
173  III.  5S3,  affirming  74  III.  App.  99;  *'  The  description  was  fatally  deficient 
Chicago,  etc.,  R.  Co.  v.  Murphy,  99  in  not  pointing  put  the  lands  in  ques- 
Hi.  App.  126;  Cleveland,  etc.,  R.  Co.  tlon  with  such  certainty  as,  when  car- 
er. Chiosky,  92  111.  App.  50.  ried  into  the  decree,  the  judgment  of 

Indiana,  —  Bird  v,  St.  John's  Episco-  the  court  would  become  effective  with- 

Kal  Church,   154  Ind.  138;  Dickey  v,  out  extraneous  evidence.*' 

[alfsbeck,  so  Ind.  App.   290;    Miller  9.  Deerlng  v.  Schreyer,  (Supm.  Ct. 

V.   Fuller,  21    Ind.    App.  254;    Floyd  Spec.  T.)  25  Misc.  (N.  Y.)  618;  John  D. 

County  V.  Scott,  19  Ind.  App.  227.  Park,  etc.,  Co.  v.  National  Wholesale 

Iowa,  —  Goucher  v,  Sioux  City,  115  Druggists'  Assoc.,  30  N.  Y.  App.  Div. 

Iowa  639.  508. 

Kentncky,  —  Owensboro,  etc.,  Gravel  WhsA  Plea  Shmild  Be  Bferieken  fhMs  file. 

Roid  Co.  V,  Coons,  (Ky.  1899)  49  S.  W.  —  But  where  the  plea  is  so  indefinite 

Rep.  966.  and  uncertain  in  its  allegations  as  to 

Massaekusetts,  —  Morse  zr.  Natick,  176  make  it  impossible  to  tell  whether  the 

Mass.  510.  facts  set  up  would  constitute  a  legal  or 

Missouri,  ^  Gustln  v,  Concordia  F.  an    equitable    defense,  It  should    be 

Ins.    Co.,  164    Mo.  172   \disapproving  stricken    from    the    files   on    motion. 

Coleman  v.  Phoenix  Ins.  Co.,  69  Mo.  Rivers  v.  Rivers,  38  Fla.  65. 

App.  566];  New  York  Store  Mercantile  998.    9.  Alteraativo  AverBsat.—  In 

Co.  V,  Chapman,  78   Mo.  App.    616;  Henderson  v.  Harness,  184  111.  520,  the 

Malone  v.  Fidelity,  etc.,  Co.,  71  Mo.  court  said:    "A  bill  in  chancery  may 

<App.  I;  Jones  v,  Philadelphia  Under-  be  framed  with  a  double  aspect,  and 

writers,  etc.,  78  Mo.  App.  296;  Bondu-  the  prayer  thereof  be  in  the  alternative, 

rant  v.  German  Ins.  Co.,  73  Mo.  App.  that    if    the    chancellor    shall    decide 

477;    Murphy  v.   North   British,   etc.,  against  the  complainant  in  one  view  it 

Ins.  Co.,  70  Mo.  App.  78;  Prendergast  shall  grant  him  the  relief  in  another. 

V.  Dwelling   House  Ins.  Co..  67  Mo.  »    •    •    And  this  Is  true  though  the 

App.  436;  Mumford  v.  Keet,  65  Mo.  different  aspects  presented  be  not  con- 

App.  502.  sistent  each  with  the  other,  if  each  al- 

Nebraska,  —  American  F.  Ins.  Co.  v,  ternatlve  case  made  by  the  allegations 

Landfare,  56  Neb.  482.  of  the  bill  entitles  complainant  to  the 

New  York.  —  Strawn  v,  Brandt-Dent  relief  asked  by  the  prayer." 

Co.,  71  N.  Y.  App.  Dlv.  234.  M9.    6.  Scott  v.  Dameron,(Va.  1898) 

Oregon,  —  Hannan  v,  Greenfield,  36  32  S.  E.  Rep.  415. 
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AT  COMMON  LAW  AND  UNDER  THE  CODES. 

990.  I.  Defihitioh.  —  See  note  i. 

997.  U  Natitee  of  Demiteese  —  1.  Generally.  —  See  note  3. 
8.  ObjeotionB    Kntt    Appear    upon    Face    of   Pleading  — 
a.  Rule  Stated.  —  See  note  4, 

M6.    1.  AnEzeeptiontoalibel,  that  ATrnxax.  —  Cootinental    los.  Co.   v. 

it  '*  did  not  set  forth  any  facts  show-  Pratt,  8  Kan.  App.  424. 

ing  wherein  this  exceptor  failed,  neg-  Massachusetts,  —  Supreme  Comman- 

lected,   or  refused    to  carry  out   and  dery.  etc.,  v,  Merrick,  163  Mass.  374. 

perform  the  terms  of  said  alleged  con-  Montana,  —  Knight  v,   Le  B.eao,  19 

tract,*'  is  in  fact  a  demurrer.     It  goes  Mont.  233. 

to  the  whole  libel,  and  is  therefore  bad  Nevada,  —  Deegan    v.    Deegaa,    22 

if  any  breach  is  well  pleaded.     Dennis  Nev.  185. 

V.  Slyfield,   (C.  C.  A.)  117  Fed.  Rep.  New  K^r/t.  —  Hall  ».  GiUman,  77  N. 

474.  Y.  App.  Div.  464;  Hardon  v.  Ongley 

A  Motion  to  Diimiii  and  a  demurrer  Electric  Co.,  89  Hun  (N.Y.)487:  Kugel- 

are  in  legal  effect  the  same.     Cofer  v,  man   v.  Hirschman,  (N.  Y.   City  Ct. 

Riseling,  153  Mo.  633.  Gen.  T.)  22  Misc.  (N.  Y.)  533;  Trueb 

397.    8.  Soldiers    Home    v.    Sage.  t^.  New  York  Asbestos  Mfg.  Co.,  (Supm. 

(Supm.  Ct.  Spec.  T.)  11  Misc.  (N.  Y.)  Ct.  Spec.  T.)  16  Misc.  (N.  Y.)  482. 

159.  Ohio. —  Rehn    v.    North    Fairmount 

A  Eotioe  Filed  with  the  General  Imuo  Bldg.,  etc.,  Co.,  7  Ohio  Dec.  398, 5  Ohio 

is  not  subject  to  demurrer.     If  insuf-  N.  P.  314. 

ficient,  objection  may  be  made  to  the  Texas,  —  Day  v,  Dalziel,  (Tex.  Civ. 

evidence  offered   under  it.     Campbell  App.  1895)  32  S.  W.  Rep.  377. 

V.  Camp,  69  Vt.  97.  iVashington,  — Jackson  v,  McAuley, 

Indorsements  upon  the  back  of   the  13  Wash.  298. 
summons  and    complaint    cannot  be  Statute  of  Frandi.  —  This  defense  can- 
considered  on  demurrer  to  the  com-  not  be  interposed  by  demurrer,  where 
plaint.     Anderson  v,  Douglas  County,  it  does  not  appear  from  the  allegations 
98  Wis.  393.  of  the  petition  whether  the  contract 

Estoppel.  —  When  the  matter  which  declared  on  was  written  or  verbal, 
operates  as  an  estoppel  appears  by  the  Day  v.  Dalziel,  (Tex.  Civ.  App.  1895) 
record,  the  plaintiff  may  demur  to  the  32  S.  W.  Rep.  377. 
pleas  by  which  the  defendant  attempts  The  Objeetion  tJiat  the  Aotion  Was  Pre- 
to  set  up  such  matter  as  a  defense,  maturely  Sroo^ht  may  be  taken  by  de- 
Brady  V.  Delaware  Mut.  L.  Ins.  Co.,  2  murrer  when  it  is  apparent  on  the  face 
Penn.  (Del.)  237.  of  the  complaint.    Such  objection,  not 

4.  California.  —  McDermoni  v.  Ana-  being   included   in   any  of  the  other 

helm  Union  Water  Co.,  124  Cal.  112;  statutory  grounds,  is  within  the  fifth 

Moody  V.  Newmark,(Cal.  1897)  50  Pac.  clause  of  Burns's  Annot.   Stat.   Ind. 

Rep.  758.  (1901),  S  342,  providing  that  a  demurrer 

Colorado,   —   Sams    Automatic    Car  may   be  taken  when  it  appears  that 

Coupler  Co.  v.  League.  25  Colo.  129;  "  the  complaint  does  not  stale  facts 

Cooley  V.  Murray,  11  Colo.  App.  241.  sufficient  to  constitute  a  cause  of  ac- 

(7^^r^fVi.  —  Constitution  Pub.  Co.  v,  tion.*'   Middaught^.  Wilson,  (Ind.  App. 

Stegall,  97  Ga.  405.  1902)  65   N.   E.   Rep.  555.      See  also 

Indiana,  —  Coddington  v.  Canaday,  Smith  t^.  Jewell,  71  Conn.  473;  Dicker- 

157   Ind.    243;    Greenfield  v.  Johnson,  man   r*.    New  York,  etc.,   R.  Co.,   72 

(Ind.  App.  1902)  65  N.  E.  Rep.  542.  Conn.  271. 
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9A8,  Sec  note  i. 

b.  Speaking  Demurrers.  —  See  note  3, 
399.  c.  Pleading  Demurred  to  Controls. — See  note  i. 

SzUbiu.  —  See  note  2. 
SOO«  3.  Bemurrer  to  Fart  of  Pleading.  —  See  note  i. 
SOI.  See  notes  1,  2. 


L  Moore  v.  Allen,  26  Colo,  ing  Green  v.  C.  etc.,  R.  Co.,  4  Ohio 

197:  Danlelly  v,  Cheeves,  94  Ga.  263;  Cir.  Dec.  39,  10  Ohio  Clr.  Ct.  63. 

Constitution  Pub.  Co.   v.  Stegall,   97  Resort  may  be  had  to  an  exhibit  for 

Ga.  405;  Royal  Ins.  Co.  v.  Clark,  61  the   purpose  of  making  a  complaint 

Minn.  476;  Hardon  v.  Ongley  Electric  more  definite  and  certain,  but  it  cannot 

Co.,  89  Hun  (N.  Y.)  487:    Wright  v,  .  be  considered  in  determining  whether 

Weber,  17  Pa.  Super.  Ct.  451.  the  allegations  of  the  complaint  are 

S.  Georgia.  —  Mathis    v.    Fordham,  sufficient  to  constitute  a  cause  of  ac- 

114  Ga.  364;  Teasley  v.  Bradley,  no  tion.    Cave  v.  Gill,  59  S.  Car.  256,  ^lir^>/. 

Ga.  497;  Beckner  r.'Beckner,  104  Ga.  ing  6  Encyc.  of  Pl.  and  Pr.  299. 

319.  Bill  of  Partienlaxi  Limiting  Claim.  — 

Minnesota.  —  Royal  Ins.  Co.  v.  Clark,  The  fact  that  the   bill  of  particulars 

61  Minn.  476.  limits  the  claim  cannot  be  permitted  to 

Pennsylvania. — Williamson  v.  Smith,  afifect  the  declaration  upon  demurrer. 

4  Pa.  Dist.  307.  The  bill  of  particulars  is  no  part  of  the 

Those  portions  of  a  demurrer  which  pleading  and  may  be  amended  before 

s«t  up  matters  of  defense  and  not  of  de-  or  after  trial.     Weston  v.  Luce  County, 

morrer  should  be  overruled  as  *'  speak-  102  Mich.  528. 

iog.'*    Woods  V.  Colony  Bank,  114  Ga.  300.    1.   State  v.   Chittenden,   107 

683                *  Wis.  354,  citing  6  Encyc.  of  Pl.  and 

1.    Georgia.    —   Williams    v,  Pk.  300.     See  also  the  following  cases: 


Lancaster.  113  Ga.  1020.  Alabama.  —  Louisville,  etc.,   R.  Co. 

Indiana.  —Cole  v.  Gray,  I39lnd.  396.  v.  Hine,  121  Ala.  234. 

United   States.  —  Chattanooga    Nat.  Contiecticut.  —  Hill  v.  Fairhaven.  etc.. 

Bank  v.  Rome  Iron  Co.,  102  Fed.  Rep.  R.  Co.,  (Conn.  1902)  52  Atl.  Rep.  725. 

755.  Minnesota.  —  Steenerson    v.    Great 

Ptofert  and  Oyer.  —  Profert  of  a  con-  Northern  R.  Co.,  64  Minn.  216. 

tract  sued  on  does  not  make  it  a  part  New    York.  —  Toplitz  v.  Toplitz,  54 

of  the  declaration,  and  it  cannot  be  N.  Y.  App.  Div.  630;  Hollingsworth  v. 

looked  to  on  demurrer  unless  oyer  has  Spectator  Cb.,  53  N.  Y.  App.  Div.  291. 

been  demanded  and  granted.   Standard  Rhode  Island.  —  Canning   v.   Owen, 

Loan,  etc.,  Ins.  Co.  v.  Thornton,  97  (R.  I.  1902)  52  Atl.  Rep.  1027. 

Tenn.  i.  South  Carolina.  —  Sloan  v.  Seaboard, 

Oofpy  Serred.  —  For  the  purposes  of  etc.,  R.  Co.,  64  S.  Car.  389. 

the  demurrer,  the  copy  of  the  complaint  301,  -  1.  Morse  z/.  Press  Pub.  Co., 

served  on  the  defendant  is  the  docu-  63   N.  Y.  App.  Div.  61;  New  Jersey 

ment    under  consideration.     A   party  Steel,  etc.,  Co.  v.  Robinson,  60  N.  Y. 

has  a  right  to  rely  upon  the  copy  of  the  App.  Div.  69;  Lawson  v.  Gee,  57  S. 

pleading  served  as  a  true  copy.     Hunt  Car.  502. 

V.  Miller,  loi  Wis.  583.  9.  Cummings  v.  Daughety,  73  Miss. 

8.  In  the  following  cases  the  exhibits  405. 

were  considered  as  part  of  the  plead-  Where  Defenses   Are   Hot   Separately 

ing:    Chicago  Bldg.,  etc.,  Co.  v.  Tal-  Stated  —  South  Carolina. —  A  demurrer 

botton  Creamery,  etc.,  Co.,  to6  Ga.  84;  cannot  be  sustained  which  is  good  only 

Goodyear  Shoe  Mfg.  Co.  tk  Sslz,  157  as  to  certain  paragraphs  of  a  defense. 

lU.    186:    Union    Sewer  Pipe    Co.   v.  If  the  plaintiff  desires  to  demur  to  cer- 

Olson,  82  Minn.  187.  tain  defenses  set  up  in  the  answer  aiid 

la  the  following  cases  the  exhibits  they    are    not    separately    stated,    he 

were  not  looked  10  on  demurrer.     Sey-  should   make  a  motion    to  have  the 

moar  First  Nat.  Bank  v.  Greger,  157  pleading  made  more  definite  and  cer- 

lod.  479;    Indiana   Mut.   Bldg.,  etc.,  tain,  and  after  this  has  been  done  he 

Assoc.  V.  Plank,  152  Ind.  197;  Straw-  should    make  a  motion  to  strike  out 

backer  v.  Ives,  114  Iowa  661;  Hickory  such  paragraphs  or  portions  thereof  as 

County  V.  Fugate,  143  Mo.  71;  Bowl-  are  irrelevant,  in  the  mode  provided 
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301.  4.  Demurrer  Too  Broad — a.  Generally.  —  See  note4« 
303«  See  note  i. 

304.  b.  To  Whole  Count  When  Matter  Divisible. — 

See  note  i. 

305.  d.  To  Several  Paragraphs  in  Same  Answer.  —  See 
note  3. 

34NI.  See  note  3. 

in.  KiVDB  OF  Dexubeebs  —  1.  General  Demurrer.  —  See 
note  4. 
307.  See  note  i. 

by  Code  Civ.  Pro.  S.  Car.,  §  181.     Buist  West    Virginia.  —  Trump    v.    Tidc- 

V.  Salvo,  44  S.  Car.  143.  water  Coal,  etc.,  Co.,  46  W.  Va.  238. 

901.  ^.Alabama. — Howison  k  Oak-  Wyowing. —  Kearney  Stone   Works 

ley,  118  Ala.  215:  Buchanan  v.  Larkin,  v.  McPherson,  5  Wyo.  178. 

116  Ala.  431;  Kansas  City,  etc.,  R.  Co.  United  States.  —  Weed  v.  U.  S.,  65 

V.  Lackey.  114  Ala.  152;  Daly  v.  MaU  Fed.  Rep.  399: 

lory,  123  Ala.  170.  303.    1.  Bain  v.  Wells,  107  Ala.  562; 

Arizona.  —  Palmer  r.  Breed,  (Ariz.  Knowles  v,    Baldwin,    125    Cal.    224; 

i8g6)  43  Pac.  Rep.  2ig.  Nelson  v,  Merced  County,  122  Cal.  644; 

California, — Jones  v.  Iverson,   131  Leak  v.  Thorn,  13  Ind.  App.  335;  Wes- 

Cal.  loi;  Sto re r  z/.  Austin,  136  Cal.  588;  sels  r.  Carr,  (Supm.  Ct.  Spec.  T.)  16 

Eich  V.  Greeley,  112  Cal.  177.  Misc.  (N.  V.)  440;  Laurent  z^.  Lanning, 

Florida.  — Tampa  v.  Mugge,  40  Fla.  32  Oregon  11. 

326.  3M.    1.  Raymond  r.  Y^athen,   142 

Georgia.  —  Harris  County  v.  Brady,  Ind.  367. 

115  Ga.  767;  Florence  v.  Pattillo,  105  305.    8,  Tell  City  v.  Bielefeld,  20 

Ga.  577.  Ind.  App.  i. 

Idaho,  —  Carter  v.  Wan n,  (Idaho  1899)  306.    8.  Austin  v.  McMains,  14  lod. 

57  Pac.  Rep.  314.  App.  514. 

Illinois, — Jensen    v.   Wetherell,   79  4.  Florida.  —  Camp  v.  Hall,  39  Fla. 

111.  App.  33.  535. 

Maryland.  —  Leonard    v.   Woolfoid,  Idaho. — Bingham  County  r.Woodin, 

91  Md.  626;  Gunther  v.  Dranbauer,  86  (Idaho  1898)  55  Pac.  Rep.  662. 

Md.  I.  Illinois.  —  Foster  v.   Adler,   84    111. 

Minnesota,  —  A.  E.  Johnson   Co.  v.  App.  654. 

White,  78  Minn.  48.  Maine.  —  Cairns    v.   Wittemore,   88 

Mississippi.  —  Jacobs  v.  Postal  Tel,  Me.  501. 

Co.,  76  Miss.  278;  Washington  r.  Soria,  AV^raj^^.  ■— Roberts  v.  Samson,  50 

73  Miss.  665;  Grego  v.  Grego,  78  Miss.  Neb.  745. 

443.  New    York.  —  Thompson    v.    Fox, 

Missouri.  — Aurora  Water  Co.  v.  Au-  (Snpm.  C(.  App.  T.) 21  Misc.  (N.  Y.)  298. 

rora,  129  Mo.  540.  Legal  Capacity  of  Plaintiff  to  Bne.  —  A 

New  Jersey.  —  Munningsz/.  Hopkins,  general  demurrer  is  not  sufficient  to 

(N.  J.  1899)  43  All.  Rep.  670.  raise    the    point  of  a  want  of   legal 

Ivew     York.  —  Thompson    v.    Fox,  capacity  to  sue.     Andrews  v.  School 

(Supm.  Ct.  App.  T.)  21  Misc.  (N.  Y.)  Dist.,  49  Neb.  420.    See  also  Westcr- 

298.  velt  V.  Jones.  5  Kan.  App.  35. 

Oklahoma.  —  Hanenkratt   v.  Hamil,  Bedundaney.  —  A   general    demurrer 

10   Okla.    219;    Hurst    v.    Sawyer,   2  will  not  lie  for  redundancy.     Eichlin 

Ok'la.  470.  V.  Holland  Tramway  Co.,  (N.  J.  1902) 

Oregon.  —  Hough    v.    Grants    Pass  52  All.  Rep.  210. 

Power  Co.,  41  Oregon  531;  Waggy  v.  307,    1.  Pryor   v.  Brady,   115  Ga. 

Scott,  29  Oregon  386.  848;    Little   Rock    Cooperage    Co.    v. 

South  Carolina.  —  Ferst ».  Powers,  64  Hodge,   105  Ga.   828;  Lewiston   First 

S.  Car.  221.  Nat.  Bank  v.  Sampson,  (Idaho  1901)  64 

Texas. — Staples  v.  Llano  County,  9  Pac.  Rep.  890;  Martell  v.  Martell.  74 

Tex.  Civ.  App.  201;  Lutcher  v.  Nors-  111.  App.  380;  Hallock  v.  Brier,  80  Mo. 

worthy,  (T«x.  Civ.  App.  1894)  27  S.  W.  App.  331;  Eads  v.  Gains,  58  Mo.  App. 

Rep.  630.  586. 
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307.  2.  Special  Demurrer.  —  See  note  2. 

308«  TTAeertainty  and  Ambiguity.  — See  note  I. 

ArguBMitatiTeiMM.  —  See  note  2. 
3<W«  Pointiag  Out  Defoot. —  See  note  I. 

Wlwrt  Spsdal  I>«iiiiirr«n  An  Aboliihad.  —  See  note  2. 

3.  Statutory  Demurrer.  —  See  note  4. 

statutory  Oroundi  Zzelutlve.  —  See  note  5. 

31 1.  IT.  Who  Mat  Dimrx  — 1.  For  Miqoinder  of  Defendants. 
—  See  notes  i,  4. 

If  the  declaration  contains  a  good  Where  Vneertainty  It  Hot  a  Groaad  el 

statement  of  a  valid  cause  of  action,  Demiirrer  under  the  codes,  a  motion  to 

then,  although  it  may  contain   other  make  more  definite  and  certain  is  the 

matters  open  to  special  demurrer,  it  is  proper  remedy.     Loclcwood  v,  Charles- 

not  obnoxious  to  a  general  demurrer,  ton  Bridge  Co.,  60  S.  Car.  492. 

Chicago  V.  Wolf,  86  111.  App.  286.  2.  Santa  Barbara  v.  Eldred.  108  Cal. 

CroM  daimnd.  --Objection  to  a  cross-  294. 

demand  in  an  answer  cannot  be  raised  909*    1.  Barbee  v,  Sproul,  78   111. 

by  a  general  demurrer.    A.  B.  Frank  App.  532. 

Co.  V.  A.  H.  Motley  Co.,  (Tex.  Civ.  A  special  demurrer  must  be  certain 

App.  1896)  37  S.  W.  Rep.  868.  to  a  particular  intent.     Phoenix   Ins. 

Failars  to  Make ProfM  can  be  objected  Co.  v.  Hedrick,  73  111.  App.  601. 
to  only  by  a  special  demurrer.     New  8.  Camp  v.  Hall.  39  Fla.  535;  Kim- 
York  Trap  Rock  Co.  v.  Brown,  61  N.  ball  v.  Borden,  95  Va.  203. 
J.  L.  536.  4.  Alabama.  —  Under  Civ.  Code  Ala., 

3#7.    9.  Calijornia,  —  A.  F.  Sharp-  §  3303,   a  demurrer  which   does  not 

leigh  Hardware  Co.   v.  Knippenberg,  specify  the  objections  to  a  pleading 

133  Cal.  308.  will  be  overruled,  whether,  abstractly 

Georgia,  —  Ptyor  r.  Brady,  115  Ga.  considered,  the  pleading  was  good  or 

848;  Little    Rock    Cooperage    Co.    v.  bad.     Wikle  v,  Johnson  Laboratories, 

Hodge,  los  Ga.  828.  132  Ala.  268. 

Maine,  —  Hare  v.  Dean,  90  Me.  308.  Inconststtnoy  of  Oronads  of  demurrer 

A  DoBLQxror  That  Is  Oeaml  as  Well  as  is  not  a  legal  objection  thereto,  where 

i^^oelal  will  reach  a  fault  in  pleading  the  points  of  law  relied  upon  to  sustain 

not  pointed  out  by  the  special  demurrer,  each  are   not  inconsistent  with  each 

if  such  fault  is  amenable  to  a  general  other.     Feeley  v.  Wurster,  (Supm.  Ct. 

demurrer.     Bradbury    v.   Tarbox,    95  Spec.  T.)  25  Misc.  (N.  Y.)  544. 

Me.  519.  5.   Alabama,  —  Mountaini    v.    Whit- 

flfpodal  Bzoeptfons  which  fail  to  point  man.  103  Ala.  630;  Pate  v,  Hinson,  104 

oat  formal  defects  of  special  items  will  Ala.  599. 

be  regarded  as  general  demurrers,  and  California,  —  Kyle  v,  Craig,  125  Cal. 

if  a  cause  of  action  is  sufficiently  stated  107. 

thedemurrers  will  be  overruled.    Doan  Kansas,  —  Harris    v.    Bell,   9    Kan. 

V.  Osborne,  (Tex.  Civ.  App.  1895)  33  App.  706. 

S.  W.  Rep.  156.  Missouri,  —  Beattie  Mfg.  Co.  v,  Ge- 

On  special  demurrer  no  objections  rardi,  166  Mo.  142. 

as  to  form  other  than  those  stated  in  New  York,  —  Jones  v,  Bohm,  (N.  Y. 

the  demurrer  itself  can  be  made.     Iron  City  Ct.  Gen.  T.)  32  Misc.  (N.  Y.)  638; 

Clad  Dryer  Co.  v,  Chicago  Trust,  etc.,  Bottom   v.   Chamberlain,   (Supm.   Ct. 

Bank^So  HI.  App.  461.  Spec.  T.)  21  Misc.  (N.  Y.)  556. 

1.  A.  F.  Sharpleigh  Hardware  Santh  Dakota,  —  Hill  v,  Walsh,  6  S. 


Co.  V.  Knippenberg,  133  Cal.  308;  Bar-  Dak.  421. 

ber  V,  Mulford,  117  Cal.  356;  Bennett  31 1«    1.  WorthinKton  v.  Miller,  134 

V,  Morris,  (Cal.  1894)  37  Pac.  Rep.  929;  Ala.  420;  Pate  v,  Hinson,  104  Ala.  599; 

Williams  v,  Lancaster,  113  Ga.  1020;  Boston  Base  Ball  Assoc,  v,  Brooklyn 

Casey,  etc.,  Mfg.  Co.  r.  Dalton  Ice  Co.,  Base  Ball  Club.  (Supm.  Ct.  Spec.  T.) 

94  Ga.  407;  Nay  lor  v.  Vermont  L.  &  37  Misc.  (M.  Y.)  521. 

T.  Co.,  (Idaho  1898)  55  Pac.  Rep.  297;  4.  Dalrymple  v.  Security  L.  &  T.  Co., 

Reed  v,  Poindexter.  16  Mont.  294;  Bur-  9  N.  Dak.  306,  citing  6  Encyc.  of  Pl. 

gess  V.  Helm,  24  Nev.  242.  and  Pr.  311. 
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SI  1.  2.  For  XUgoinder  of  Flaintiib.  —  See  note  5. 

SI 9.  3.  For  Miqoinder  of  Cauies.  —  See  notes  3,  4. 

T.  JoiVDiB  ur  DiMVftBiB  —  1.  Nooessity  for  Joinder.  — 
See  note  6. 

313.  2.  Nature  and  EflSset  Of.  —  See  note  2. 

315.  TI  FosM  OF  Demubbeb  — 3.  Statement  of  Oronndi — a. 
Defects  of  Substance — whm  Oromidi  Are  nzed  by  autmtt.  —  See 
note  7, 

Hew   York.  —  A    defendant   Affainst  available,  shonld  be  pleaded  in  abate- 

whom  a  cause  of  aciion  is  sufficiently  ment.     Liner  v,  J.  U.  Walking  Land 

stated  cannot  demur  upon  the  ground  Mortg.  Co.,  (Tex.  Civ.  App.  1902)  68 

that  there  is  a  misjoinder  of  parties  S.  W.  Rep.  311.    See  also  Dillenbeck 

defendant.     A    defect   of    parties   for  v.  Simons,  105  Mich.  373. 

which  a  demurrer  lies  (Code  Civ.  Pro.  313.    8.  Dunn  v,  Pennsylvania  R. 

N.  Y.,  g  488,  subdiv.  6)  means  a  non-  Co.,  67  N.  J.  L.  37V. 

joinder  and  not  a  misjoinder.     Hall  u,  4.  Pollock  v.  Runkel,  56  N.  Y.  App. 

Gilman,  77  N.  Y  App.  Div.  458.  Div.  365. 

Voijoiador.  —  The  nonjoinder   of   a  Jdiiiig  Two  OauMt  im  Om  Oonat.  —  A 

defendant  in  an  action  ex  contractu  can  demurrer    is    proper  only  when   two 

be  taken  advantage  of  only  by  plea  in  causes  of  action  are  of  such  character 

abatement.     It  affords  no  ground  for  that  they  cannot  be  joined  in  one  ac- 

demurrer.    Gray  v.  Sharp,  62  N  J.  L.  tion.     It  Is  not  the  proper  pleading  10 

102.    See  also  Delcourt  v.  Whitehouse,  reach  irregularity  in  joining  two  causes 

g2  Me.  254.  of  action  In  one  count.     Wilton  v.  St. 

311.    6.  Havana    City    R.    Co.   v.  Louis,  etc.,  R.  Co.,  67  Mo.  App.  443. 

Ceballos,  49  N.  Y.  App.  Div.  263.     Con-  8.  Joinder  as  te  laeh  Oovat.  —  Where 

tra,  Dolan  v.  Hubinger,  109  Iowa  408;  a  declaration  contains  four  counts,  and 

Cedar  Rapids   Nat.  Bank  v.  La  very,  the  defendant  has  demurred  to  each 

no  Iowa  575;  Union  Pac.   R.  Co.  v,  separately,  he  has  a  right  to  have  issue 

Smith,  59  Kan.  80;  Abbott  v.  Hancock,  joined  on  each  of  the  separate  demur- 

123  N.  Car.  99.  rers.     Wilcox  v,  Wilmington  City  R. 

In  Indiana  a  misjoinder  of  parties  is  Co.,  2  Penn.  (Del.)  158. 

not  a  cause  of  demurrer.     Armstrong  313.    9.  Jotnder  in  a  general  demur- 

V,  Dunn,  143  Ind.  433;  Cargar  v.  Ftc,  rer  does  not  open  to  the  defendant  ob- 

140  Ind.  572.  jections  as  to  form  when  the  meaning 

Kaasai.  —  The  statute  provides  for  a  and  intent  of  the  declaration  are  plain, 

demurrer  in  case  of  a  defect  of  parties  Emmons  v.  Alvord,  177  Mass.  466. 

but  not  for  a  misjoinder  of    parties  315.    7.  McCann  v.  Hazard,  (Snpm. 

plaintiff.     Russell  First  Nat.  Bank  v,  Ct.  Spec.  T.)  36  Misc.  (N.  Y.)  7. 

knoll,  7  Kan.  App.  352.  OauMi  of  Aetloa  Improparly  VaitoA.  — 

Vew  York.  —  The  code  authorizes  a  A  demutrer  taken  under  Code  Civ.  Pro. 

demurrer    for    misjoinder    of    parties  N.  Y.,  §  488,  subdiv.  7,  must  point  out 

plaintiff,  but  not  of  parties  defendant,  specifically  the  particular  defect  relied 

and  a  demurrer  will  also  lie  for  '*  de-  upon.    Simplv  stating  the  objection  in 

feet  "  of  parties  plaintiff  or  defendant,  the  words  of  the  statute  is  not  sufficient, 

but  a  *'  defect  "  of  parties  as  used  in  Davis  v.  New  York,  75  N.  Y.  App.  Div. 

Code  Civ.  Pro.  N.  Y.,  §  488,  subdiv.  6,  518. 

means  an    omission  and   not  a  mis-  Equitable  Itafoiiio.  —  A  demurrer  to  an 

joinder.     Tew  v,  Wolfsohn,  77  N.  Y.  equitable  petition  for  the  fifth  reason 

App.  Die.  454.    See  also  Boston  Base  of  Code  Iowa (1873),  ^  3648  (Code  Iowa 

Ball  Assoc.  V.  Brooklyn  Base  Ball  Club,  1897,  §  3561),  may,  by  the  succeeding 

(Supm.  Ct.  Spec.  T.)37  Misc.(N.  Y.)  521.  section,  be  stated  in  the  terms  thereof, 

Wisoonsin.  —  It  is  settled  in  this  state  and  in  Reed    v.  Lane,  96  Iowa  454, 

that  the  question  of  misjoinder  of  plain-  where  such  a  demurrer  was  filed  in  an 

tiffs  cannot  be  raised  by  demurrer  un-  action  at  law,  bat  directed  to  an  answer 

deranvof  the  grounds  allowed  by  Stat,  which  purported  to  be  equitable,  it  was 

Wis.,  ^  2649.     Wunderlich  v,  Chicago,  held  that  the  defendant  could  not  com- 

etc,  R.  Co.,  93  Wis.  132.  plain  that  It  was  treated  as  equluble 

Voi^oiader  of  a  proper  party,  to  be  for  the  purposes  of  the  demurrer. 
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SIS.  See  note  i. 

S18«  hrtiitew  «f  Tnwiliidint  Dmurtn.  —  See  notes  I,  3,  4. 

*.  Defects  of  Form.  —  See  note  5. 
SIO.  c.  Numbering  Grounds  of  Objection.  —  See  note  6. 

4.  Joint  Drammn.  —  See  note  8. 
S90«  6.  Several  Bemiirrers.  —  See  notes  6,  10. 
S91.  T£L  Joist  DunrBBSS.  —  See  note  i. 

Sl^  1.  Alabama  Sute  Land  Co.  S.  Moore  v.  Helneke,  119  Ala.  6a7; 
V.  Slaion,  120  Ala.  259;  Shahan  v.  Ala-  Howison  v.  Oakley,  118  Ala.  215;  Ala- 
bama G.S.  R.  Co.,  TisAla.  181:  Mathis  bama  Nat.  Bank  t/.  Halsey,  109  Ala. 
V.  Fordham,  114  Ga.  364;  Wade  v,  196;  Armstrong  v.  Dunn,  143  Ind.  433; 
Haber,  10  Ind.  App.  417;  Jacobs  Sultan  Hollingsworth  v.  McColly,  26  lad.  App. 
Co.  V,  Union  Mercantile  Co.,  17  Mont.  609;  Siorrs,  etc.,  Co.  v.  Fusselman,  23 
61;  Van  Dyke  v,  Doheity,  6  N.  Dak. 263.  Ind.  App.  293;  Green  v,  Eden,  24  Ind. 

S18.    1.    Wimrode    v,    Renbarger,  App.  583;  Colles  v.  Lake  Cities  Electric 

150  Ind.  556.  R.   Co.,  22  Ind.  App.  86;  Gilmore  v, 

8.  Hollis  V,  Roberts,  25  Ind.  App.  Ward,  22  Ind.  App.   106;    Rownd  v, 

426;  Noblesville  v,  Heinzman,  13  Ind.  State,  152  Ind.  39;  Tell  City  v.  Biele- 

App.  195.  feld,  20  Ind.  App.  i. 

i.  Pritchett  v,  McGaughey,  151  Ind.  In  the  following  cases  the  demarrer 

638.  was  held  to  be  joint  and  not  several: 

**  That  said  answer  does  not  state  Maynard  v.  Waidlich,  156    Ind.  562; 

facts    sufficient  to  constitute  a  good  Hollingsworthc  McColly,  26  Ind.  App. 

answer  to  plaintiff's  complaint  *'  pre-  6oQ^Kenny  v»  Wells,  23  Ind.  App.  490. 

seats  no  question    to  the  court.    Tell  390.    0.  Chicago,  etc.,   R.  Co.    v. 

City  V.  Bielefeld,  20  Ind.  App.  i.    See  Spencer,  23  Ind.  App.  605. 

to  the  same  eflfect  Dawson  v,  Eads,  140  10.   Lake    St.    Elevated   R.    Co.    v, 

Ind.  208;  Krathwohl  v.  Dawson,  140  Brooks,  90  111.  App.  173;   Dobson  v. 

Ind.  I.  Owens,  5  Wyo.  325. 

flsBMral   Denial.  —  A   demurrer  will  891.    1.  Dalrymple  v.  Security  L. 

not  lie  to  a  general  denial  in  an  answer.  &  T.  Co.,  9  N.  Dak.  306,  citing  6  Encyc. 

Guthrie  v,  T.  W.  Harvey  Lumber  Co.,  op  Pl.  and  Pr.  321.    See  also  the  fol- 

5  Okla.  774.  lowing  cases: 

A  general  denial  repeated  i.i  a  de-  CaHfomia.  —  Hirshfieldv.  Weill,  121 

fense  is  no  more  to  be  regarded  than  Cal.  13;    Rogers  v,  Schulenburg,  iii 

any     other     surplusage.      Green     v,  Cal.  281. 

Brown,  (Supm.  Ct.  Spec.  T.)  22  Misc.  Georgia,   —   Farmers*    Co-operative 

(N.  Y.)  279.  Mfg.  Co.  9.  Middle  Georgia  Mfg.,  etc., 

IMbetive  IMalaL  —  No   demurrer   is  Co.,  94  Ga.  673. 

allowed  to  a  denial,  however  defective.  /i»</i(iiia.  —  Armstrong  v.  Dunn,  143 

A  denial  is  not  a  defense  in  the  nomen-  Ind.  433. 

dature  of  pleading.    Galbraithf^.  Dailv,  Minnesota,  —  Palmer    v,    Zumbrota 

(Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.)  Bank,  65  Minn.  90. 

156.  New  York,  —  Mildenberg  v,  James, 

5.  Want  of  Yerlfieatlra  and  proof  of  (Supm.  Ct  Spec.  T.)  31  Misc.  (N.  Y.) 

counterclaim  cannot  be  taken  ad  van-  607;  Hennessy  v,  Muhleman,  (Supm. 

tage  of  by  demurrer.     Ward  v,  Rhorer,  Ct.  Spec.  T.)  27  Misc.  (N.  Y.)  232. 

(Ky.  1899)  54  S.  W.  Rep.  6.  Oklafuma.  —  Stiles    v,    Guthrie,    3 

AmUgnons  Esply.  —  Where  it  is  un-  Okla.  26. 

certain,  from  the  language  of  a  reply,  South  Carolina.  —  Stahn  v,  Catawba 

whether  the  intention  is  todeovall  the  Mills,  53  S.  Car.  519. 

allegations  of  the  answer  in  relation  to  South  Dakota,  —  Evans  v.  Fall  River 

a  coonterclaim,  the  remedy  is  not  by  County,  9  S.  Dak.  130^ 

demurrer,  but  by  motion  to  make  more  Wisconsin,  —  Boyd    v.    Mutual    F. 

definite  and  certain.     Williams  v,  Wil-  Assoc.,  (Wis.  1902)  90  N.  W.  Rep.  1086; 

liams,  (Supm.  Ct.  Spec.  T.)  14  Misc.  Mark  Paine  Lumber  Co.  v,  Douglas 

(N.  Y.)  79.  County  Imp.  Co.,  94  Wis.  322. 

310*    e.  Matter  of  McMurray,  107  Whm  Joindsr  Pttrmliiibls.  —  Where  a 

Iowa  648 ;  Reed  v.  Lane,  96  Iowa  454.  declaration  is  against  two,  partly  for 
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S99.  vm  SPMiFrnre  Obowds  of  BsmrftRim  —  1.  Oenerallj. 

See  note  i. 

393.  2.  Statute  of  Limitationi.  —  See  Limitations. 

5.  Jnriidiction  of  Person.  —  See  note  3. 

4.  Juritdiotion  over  Snbjeet-matter.  —  See  note  4. 

6.  Legal  Capaeity  to  Sue.  —  See  Parties  to  Actions. 
6.  Objeetion  as  to  Fartiea  —  See  Parties  to  Actions. 

394.  7.  Another  Action  Pending.  —  See  note  2.    See  also  An- 
other Suit  Pending. 

335.  IX.  FiLivo  OF  Demubbeb —  1.  Generally.  —  See  notes  i, 

2,3. 

what  is  no  cause  of  action  and  partly  demurrer.      That    ground    must    be 

for  what  is  a  cause  of  action  against  specially  assigned.     Hull  v.  Standard 

only  one  of  the  defendants,  a  joint  de-  Coal,  etc.,  Co.,  7  Ohio  Dec.  527,  7  Ohio 

murrer  is  proper.     Kotz  v,  Chicago,  70  N.  P.  157.    See  also  Woods  v.  Sheldon, 

IlLApp.  284.  9  S.  Dak.  392. 

399.    1.  Alabama,  —  Cowan  r.  Mot-  Vew  York.  —  Objection  that  the  court 

ley,  125  Ala.  369:  Moore  v.  Heineke,  has  not  jurisdiction  of  the  person  of 

119  Ala.  627;  Milligan  v.  Pollard,  112  the  defendant  does  not  mean  that  a 

Ala.  465;  Alabama  Nat.  Bank  v,  Hal-  proper  service  of  the  summons  has  not 

sey,  109  Ala.  T96.  been  made  upon  him,  for  if  such  a  de- 

California,  —  Williams  v,  Casebeer,  feet  exists,  It  can  be  taken  advantage 

126  Cal.  78.  of  only  on   motion.    The  ground  of 

Connecticut,  —  Norwalk    v,    Ireland,  demurrer    raises    only    the    question 

68  Conn.  i.  whether  the  defendant  is  such  a  person 

Indiana,  —  Leak  v.  Thorn,   13  Ind.  as  can  be  subjected  lo  the  process  of 

App.  335.  the  court.     Belden  v.  Wilkinson,  44  N. 

Iowa,  —  Matter    of   McMurray,    107  Y.  App.  Dlv.  420. 

Iowa  648;    Ft.  Madison   First  M.  E.  4.  Jnritdietiosal  Amovnt.  —  Where  the 

Church  V.  Donnell,  95  Iowa  494.  court  has  jurisdiction  of  the  amount 

Kansas,  —  Tootle  v,  Berkley,  57  Kan.  sued  for,  the  petition  is  not  demurrable 

III.  upon  the  ground  that  the  amount  sued 

Montana,  —  Jacobs    Sultan    Co.    v,  for  was  falsely  stated  to  confer  juris- 

Union  Mercantile  Co..  17  Mont.  61.  diction.    Such  fact  can  be  made  avail- 

New    York,  —  Sample  v.   Lyons,  59  able  only  by   plea  and   proof.     Wal- 

N.  Y.  App.  Div.  456;  Weeks  v,  O'Brien,  hoefer  v,  Hobgood,  18  Tex.  Civ.  App. 

(Supm.  Ct.  Spec.  T.)  20  Misc.  (N.  Y.)  291. 

48;  Isear  v.  McMahon  (Supm.  Ct.  Spec.  Several  Defendanti. —  In  determining 

T.)  16  Misc.  (N.  Y.)  95.  whether  the  court  has  jurisdiction  of 

Washington,  —  Presbyterian  Church  the  action,  it  is  not  necessary  to  deter- 

Erection  Fund  v,  Seattle  First  Presb.  mine  whether  the  complaint  states  a 

Church.  T9  Wash.  455.  cause  of  action  against  either,  some*  or 

Xi^oindor  of  Canset.  —  A   demurrer  all  of  the  defendants.    The  demurrer 

to  the  complaint  '*  because  there  is  a  must  be  overruled   if    the  complaint 

misjoinder  of  causes  of  action"  should  states  a  cause  of  action  against  the 

be  overruled  because  of  its  generality,  defendant  who  demurs.     Boston  Base 

under  Civ.  Code  Ala.,  §  3303.    Central  Ball   Assoc,   v.   Brooklyn    Base    Ball 

of  Georgia  R.  Co.  v.  Joseph,  125  Ala.  Club,  (Supm.  Ct.  Spec.  T.)  37   Misc. 

313.     And  see  Gaillard  v,  Cantini,  42  (N.  Y.)  521. 

U.  S.  App.  133.  394.    2.  Basyez'.Basye,i52lnd.i72. 

393.  8.  InaConrtofOenoralJurisdie-  395.  1.  Richmond,  etc.,  R.  Co.  v, 
tion  the  proof  of  want  of  jurisdiction  Mitchell,  95  Ga.  78. 
must  appear  upon  the  face  of  the  com-  8.  Bates  v.  Colvin,  21  R.  I.  57,  hold- 
plaint  m  order  to  sustain  a  demurrer  ing  that  it  is  too  late  to  demur  after 
on  that  ground.  Pollock  v,  Carolina  there  is  an  entry  of  general  appearance. 
Interstate  Bldg.,  etc.,  Assoc,  48  S.  which  is  equivalent  to  the  plea  of  the 
Car.  65.  general  issue. 

Oenml  Demurrer.  —  The  question  of  8.  Brown  v.  J.  I.  Case  Plow  Works, 

jurisdiction  is  not  raised  by  a  general  9  Kan.  App.  685. 
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S96,  X  Xfrbct  or  Oimubbsb  —  1.  Appearance.  -—  See  note  2. 
8.  Searches  Whole  Record,  —a.  Rule  Stated.  —  See 
note  4. 

MO.  b.  To  What  Extent — Demurer  to  Ptrt  ec  PiMding.  —  See 
note  2. 

331.  c.  Insufficiency  of  Pleading  Demurred  to  Un- 
availing. —  See  note  i. 

IMiaretioB  of  Govt.  —  It  is  within  the  MissUsippu  —  Yazoo,  etc.,  R.  Co.  v, 

discretion  of  the  trial  court  to  entertain  Adams,  77  Miss.  780;  State  v.  Wash- 

a  demurrer  to  the  complaint  for  mis-  ingtonSteamFireCo.No.3,76Mi8S.449. 

joinder  of  causes  of  action  after  plea  Nebraska,  —  Brown    v,    Houghton, 

filed.    Meclclin  v,  Deming,  in  Ala.  159.  (Neb.  1902)  89  N.  W.  Rep.  251;  Barr  v. 

9.  California,  —  McDonald  v.  Little,  54  Neb.  556;  State  v,  Stuht,  52 


Agnew,  122  Cal.  448.  Neb.  209:  State  v.  Moores,  52  Neb.  770; 

Georgia,  —  Southern  R.  Co.  v.  Cook,  West  Point  Water  Power,  etc..  Co.  v, 

106  Ga.  450.  State,  49  Neb.  223. 

Kenimcky,  —  Salyer  v,  Napier,  (Ky.  New  Jersey,  —  Cunningham  v,  Stan- 

1899)  51  S.  W.  Rep.  10.  ford,  (N.   J.   1902)  52  Atl.    Rep.  374; 

Okie,  —  Hull  V,  Standard  Coal,  etc.,  Parisen  v.  New  York,  etc.,  R.  Co..  65 

Co.^  7  Ohio  Dec.  527,  7  Ohio  N.  P.  157.  N.  J.  L.  413. 

r.  —  Where  the  demurrer  filed  New    York,  —  Holmes    v.  Northern 


was  in  its  first   paragraph  a  general  Pac.  R.  Co.,  65  N.  Y.  App.  Div.  49; 

demurrer,  and  in  others  a  special  de-  Henriques  v,  Yale  University.  28  N.  Y. 

murrer  to  the  jurisdiction,  it  is  clear  App.  Dir.  354;    Wenk  v.  New  York, 

that  the  question  of  jurisdiction  and  of  (Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.) 

the   quashal    of    the    summons    was  496;  Boll  v.  New  York,  etc.,    R.  Co., 

waived  by  the  appellant  in  first  filing  (Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.) 

a  general  demurrer    to  the  petition.  42;  Tuthill  v.  New  York,  (Supm.  Ct. 

Standard    Furniture    Co.  v,   Stanley,  Spec.  T.)  29  Misc.  (N.  Y.)  555;  Gross 

(Kv.  1809)  51  S.  W.  Rep.  611.  V,  Gross.  (Supm.  Ct.  App.  T.)26  Misc. 

C  Tribune    Printing,   etc.,    Co.    v,  (N.  Y.)  385.     See  also  People  v.  Brick- 
Barnes,  7  N.  Dak.  591,  eiting  6  Encyc.  layers*   Bene  v.,  etc..  Union,  20  N,  Y. 
OP  Pl.  and  Pk.  326.    See  also  the  fol-  App.  Dlv.  8. 
lowing  cases:  Pennsylvania,  —  Com.    v,    Pennsyl- 

Colorado,  —  See    Hover    v.    People,  vania  R.  Co.,  6  Pa.  Dist.  266. 

(Colo.  1902)  68  Pac.  Rep.  679.  Rkode  Island,  —  Hull  v.  Sprague,  23 

Delaware,  —  Pierson    v,   Springfield  R.  L  188. 

F.  ft  M.  Ins.  Co.,  7  Houst.  (Del.)  307.  United  States,  —  Metropolitan  Trust 

District  of  Columbia, — Virginia   F.  Co.  v,  Toledo,  etc.,  R.  Co.,  107  Fed. 

At  M.  Ins.  Co.  v,  Bohnke,  4  App.  Cas.  Rep.  628. 

(D.  C.)  371.  Vow  Tork,—  If  a  plaintiff  demurs  to 

Illinois,  —  People   v,  Chytraus,    183  a  defendant's  answer,  the  court  may 

III.  190:  Finch  V,  Galigher,  181  111.  625;  look  into  the  complaint,  and  if  no  cause 

Aagsberg   v,  Meredith.   loi    III.  629;  of  action  is  alleged  may  overrule  the 

Frew  V,  Richardson,  97  III,  App.  18.  plaintiff's  demurrer,  but  the  judgment 

Indiana.  —  Sulzer-Vogt  Mach.  Co.  v,  that  can  be  entered  can  only  be  one 

Rushville  Water  Co.,  (Ind.  App.  1901)  overruling  the  demurrer  to  the  answer, 

60  N.  E.  Rep.  464;  State  v,  Kemp,  141  and  not  upon  such  a  demurrer  dismiss- 

Ind.   125;   Hall  v,  Brownlee,  28  Ind.  ing  the  complaint.    Gabay  v,  Doane, 

App.  178,  66  N.  Y.  App.  Div.  507. 

Indian  Territory,    —■   Shrimsher    v,  380.    9.  State  v.   Halter,   X49  Ind. 

Newton,  3  Indian  Ter.  555.  292. 

Kansas.  —  Johnson    v,    Wynne,    64  331.    1.  Railton  v,  Taylor.  20  R.  I. 

Kan.  138.  279,  citing  6  Encvc.  of  Pl.  and  Pr. 

Kentucky.  —  Pryse    v.  Three    Forks  331.     See  also  the  following  cases: 

Deposit  Blank's  Assignee,  (Ky.  1898)  48  Illinois,  —  Louisville,  etc.,  R.  Co.,  v, 

S.  W.  Rep.415;  Mackin  v.  Wilson,  (Ky.  Carson,  169  III.  247;  Wolf  v.  Sterling, 

1898)  45  S.  W.  Rep.  663.  61  III.  App.  515. 

Maryland,  —  Robey    v,    Sute,    94  Indiana,  —  Western  Assur.    Co.    v. 

Md.  6f.  Koontz,  17  Ind.  App.  54. 
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Ml.  d.  After  Demurrer  to  Previous  Pleading  Over- 
ruled. —  See  note  2. 

e.  Pleading  Equivalent  to  Demurrer.  —  See  note  3. 
SS9.  See  note  i. 

g.  Over  General  Issue.  —  See  note  3. 

I.  To  Plea  in  Abatement.  —  Spe  note  5. 
3S4.  3.  Adminions  —  a.  Generally.  —  See  note  i. 

See  note  i. 


Jfhode  Island,  —  Murphy  v.  Bates,  21  and  that  the  plaintiff's   counsel    had 

R.  I.  89.  authority  to  enter  into  the  agreement. 

381.    9.  Lafayette    Bridge    Co.    v.  Strattner  v,  Wilmington  City  Electric 

Streator,  105   Fed.   Rep.  729.     Contra^  Co.,  3  Penn.  (Del.)453. 

Fish  V,  Farwell,  160  HI.  236.  330.    1.  Lossman  v.  Knights,  89  111. 

S.  Sute  V.  Bersch,  83  Mo.  App.  657;  App.  437;    Martell   v.  Martell.  74  III. 

People  V.   Parniertcr,  158  N.  Y.  385;  App.  380;  Cole  v.  Gray,  139  Ind.  396; 

Blust  V.  Collier,  62  N.  V.  App.  Div.  478.  State  v.  Freeman,  10  Kan.  App.  578; 

333*    1.  Sparks    v,   Flaccus    Glass  Williams  v.  Gerber,  75  Mo.  App.  18; 

Co.,  16  Pa.  Super.  Ct.  119.  Dailey  v,  Burlington,  etc.,  R.  Co.,  58 

S.  Supreme  Lodge,  etc.,  v,  McLen-  Neb.  396;  Greeff  v.  Equitable  L.  Assur. 

nan,  171  111.  417;  Marshall  v.  Cleve-  Soc.,  160N.  V.  29;  Bush  v.  O'Brien,  47 

land,  etc.,  R.  Co.,  80  111.  App,  531;  N.  Y.  App.  Div.  581;  Boll  v.  New  York, 

Rice  r.  Aleshire,  72  111.  App.  455.  etc.,  R.  Co.,  (Supm.  Ct.  Spec.  T.)  33 

5.  ///iWiV.  —  Finch  v,  Galigher,  181  Misc.  (N.  Y.)  42;  Frankl  v.  Bailey,  3T 

111.  625;  Phoenix  Ins.  Co.  &.  Hedrick,  Oregon  285;  Aron  v.  Wansau,  ^  Wis. 

178  111.  212.  592.     Compare  Kansas  v,  Colorado,  185 

Indiana,  —  Goldsmith  v.  Chlpps,  154  U.  S.  125. 

Ind.  28.  In  Tort  Ajetioni  the  admission  arising 

334.     It   Delaware,  —  Thomas    v,  from  a  demurrer  or  a  default  is  in  no 

Grand  Trunk  R.  Co.,  i  Penn.  (Del.)  sense  to  be  regarded  as  an  acknowledg- 

593.  ment,  or  considered  as  equivalent  to 

Illinois. — ^Commercial  Mut.  Ace.  Co.  evidence  of    liability   for   substantial 

V,  Bates,  74  III.  App.  335:  Third  Nat.  damages  on  the  part  of  the  defendant. 

Bank  v.  Weaver,  73  111.  App.  463.  But  when   a  plaintiff   standing  upon 

Kentucky,  —  Lancaster    v,    Arnold,  default    or    demurrer    overruled    has 

(Ky.  1898)45  S.  W.  Rep.  82.  proved  actual  and  substantial  damages, 

Louisiana,  —  Kird  r.  New  Orleans,  such  proof  is  in  the  first  instance /n'jMa 

etc.,  R.  Co.,  105  La.  226.  facie ^  and  the  case  made  out  is  one 

Minnesota,  —  Kosmerl  v,  Snively,  85  which   calls    upon    the  defendant    to 

Minn.  228.  meet  it  by  counter-evidence  or  submit 

Nebraska,  —  American  Water- Works  to  judgment.     Sprague  v.  New  York, 

Co.  r.  State,  46  Neb.  194.  etc..  R.  Co.,  68  Conn.  345. 

Pennsylvania,  —  Com.  v,  O'Donnel,  Demurrtr  te  Answtr.  ~  On  demurrer 

188  Pa.  St.  14.  to  new  matter  set  up  in  an  answer,  the 

Utah,  ^  Gammon    v.    Bunnell,    22  allegations  of  the  complaint  referred 

Utah  421.      '  to  in  the  answer  are  to  be  treated  as 

Virginia,  —  Newberry  Land  Co.  v,  incorporated  in  It,  and  to  be  taken  as 

Newberry,  ^5  Va.  1 19  true   for    the    purpose    of   demurrer. 

IVisconsin.  —  Stedman  v.  Berlin,  97  Douglas  v,   Coonley,   156  N.  Y.  521. 

Wis.  505.  See  also  Delaney  v.  Miller,  84  Hun  (N. 

Vtw  Kattv  M  Up  in  Answer.  — All  Y.)  244. 

the  allegations  of  the  complaint  and  Demurrer  to  8eparat«  Answsr.  —  On  a 

the  answer  are  to  be  taken  as  true  demurrer  to  a  separate  answer,   the 

for  the  pur  poses  of  the  demurrer.    Fiss  court  has  before  it  and  can  consider 

V,  Van  Schaick,  63  N.  Y.  App  Div.  300.  only  the    complaint,   the  answer  de- 

Antkffirlty  ef  Ooiuissl.  —  A  general  dc-  murred  to,  and  the  demurrer.  Hence, 
murrer  to  the  plea  that  the  plaintiff's  although  parts  of  the  answer  may  con- 
counsel  of  record  agreed  with  the  de-  tain  denials,  if  there  Is  none  in  the 
fendant*s  attorney  to  receive  a  certain  separate  answer  to  which  the  demurrer 
sum  in  settlement  admits  all  the  facts.  Is  interposed,  In  the  consideration  of 
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*.  Extent  of  Admissions.  —  See  notes  3,  4. 

SS7.  Ltffftl  EfliMt  of  Writtea  lastnuBttit.  —  See  note  I. 


the  case  the  allegations  of  the  com- 
plaiat  mast  be  deemed  to  be  admitted. 
Wiley  tr.   Roose   Point,   86    Hun  (N. 

V.)  495. 

3Mw    8.  Thompson  v.  Fox,  fSupm. 
Ct.  App.  T.)  21  Misc.  (N.  Y.)  298,  HHng 


South  Carolina,  —  Rankin  v.  Sievern, 
etc.,  R,  Co.,  58  S.  Car.  532. 

Texas,  —  Heil  v,  Mariin,  (Tex,  Civ. 
App.  1902)  70  S.  W.  Rep.  430. 

iViscoHsin,  —  Aron  f.  Waasaa,  98 
Wis.   592;     Pealce    v,   Buell,  90   Wis. 


6  Encyc.  of  Pl.  and  Pr.  336.    See  also  508. 

the  following  cases:  An  Allegation  of  InsolToney  is  not  a 

Colorado,  —  People  v,  Cobb,  10  Colo,  conclusion  of  law,  but  a  conclusion  of 

App.  478.  fact,  which  is  admitted  by  demurrer. 

CoHtuciUut*   —    Eliot*s    Appeal,    74  Campbell  v.  Heiland,  55  N.  Y.  App. 

Conn.  586.  Div.  95. 

Illinois.  —  Commercial    Mut.    Ace.  Qonend  Allogationi  of  Fraud,  without 


Co.  V,  Bates,  74  ill.  App.  335. 

Louisiana,  —  Southern  Chemical, 
etc.,  Co,  V.  Wolf,  48  La.  Ann.  631. 

Nebraska,  —  Markey  v.  School  Dist. 
No.  18,  58  Neb.  479 

New  York.  —  Greeff  v.  Equitable  L. 
Assur.  Soc.,  160  N.  Y.  29;  Swan  v. 
Mutual  Reserve  Fond  L.  Assoc.,  20  N. 


specification  or  detail,  are  not  admitted 
by  a  demurrer,  nor  are  contradictory 
and  repugnant  allegations.  Stedman  v, 
Berlin,  97  Wis.  505.  See  also  Kittinger 
V,  Buffalo  Traction  Co.,  160  N.  Y.  377. 
Matton  of  ETidoaoo.  —  A  demurrer 
does  not  admit  matters  of  evidence 
pleaded    in    the    petition.      Southern 


Y.  App.  Div.  255;  Zinserling  v,  lour-    Chemical,  etc.;  Co.  v,    WoH,   48   La. 
nal  Co.,  (Supm.  Ct.  Spec.  T.)  26  Misc.     Ann.  631. 


(N.  Y.)  591;  McQueen  v.  New,  (Supm. 
Cf.  Spec.  T.)  10  Misc.  (N.  Y.)  251. 

Texas,  —  Brown  r.   Houston,  (Tex. 
Civ.  App.  1898)  48  S.  W.  Rep.  760. 

Viri»inia,  —  Nc>vberry  Land  Co.  v, 
Newberry,  95  Va.  119. 

1.  California, — Burling  v,  Newlands, 
1 12  Cal.  476. 


Snrplnsage  and  irrelevant  matter  are 
not  admiited  by  demurrer.  Georgia 
Home  Ins.  Co.  v.  Warten,  113  Ala.  479. 

337.  1.  Burling  v.  Newlands,  112 
Cal.  476;  Blaine  v,  Knapp,  140  Mo. 
241;  Greeff  v.  Equitable  L.  Assur.  Soc., 
160  N.  Y.  29 

PnbHo  Laws.  —  Statements  made  as 


Illinois.  —  Christian  County  v.  Mer-    of  facts  designed  to  show  the  invalidity 


rigan.  191  111.  484;  McPhail  v.  People, 
160  111.  77. 

Indiana.  —  Williams  v,  Haoly,  16 
Ind.  App.  464. 

Kentucky,  —  Crosdale  v,  Cynthiana, 
(Ky.  1899)  50  S.  W.  Rep.  977. 

/>«i jiaiM.— Southern  Chemical,  etc., 
Co.  V.  Wolf,  48  La.  Ann.  631. 

Missouri,  —  State  v.  Aloe,  152  Mo. 
466:  Blaine  v,  Knapp,  140  Mo.  241. 


of  a  statute  are  not  to  be  taken  as  true 
upon  demurrer  like  other  statements 
in  a  case.  State  v.  Aloe,  152  Mo.  466. 
See  also  Crosdale  v,  Cynthiana,  (Ky. 
1899)  50  S.  W.  Rep.  977;  Lewis  v.  Tay- 
lor, 10  Ohio  Cir.  Dec.  205.  18  Ohio  Cir. 
Ct.  443;  McLane  v.  Paschal,  8  T^x.  Civ. 
App.  398. 

liibUo  Eoeords.  —  The    general   rule 
that  facts  well  pleaded  are  to  be  taken 


Nebraska,  —  American  Water- Works    as  true  does  not  apply  where,  by  a 


Co.  V.  State,  46  Neb.  194;  Markey  v. 
School  Dist.  No.  18,  58  Neb.  479. 

New  York,  —  Greeff  v.  Equitable  L. 
Assur.  Soc.,  160  N.  Y.  10;  People  v, 
Biesecker,  58  N.  Y.  App.  Div.  391 ;  Loeb 


public  record,  of  which  the  court  has 
judicial  notice,  the  facts  are  shown  to 
be  otherwise.    Southern   Pac.  R.  Co. 
V,  Groeck,  68  Fed.  Rep.  609. 
Ploading  Stote  Laws  in  Vnitod  Stotos 


V.  Firemen's  Ins.  Co.,  (Supm.  Ct.  Spec.  Courts.  —  The    courts    of    the    United 

T.)  38  Misc.  (N.  Y.)   107;    Feelev  v,  Sutes  take  judicial  notice  of  the  laws 

Wurster,  (Supm.  Ct.  Spec.  T.)  25  Misc.  of  any  state  without  plea  or  proof. 

(N.  Y.)  544;    Johnstown   v,  Rodgers.  Therefore  the  averment  that  '*  under 

(Supm.  Ct.  Spec.  T.)  20  Misc.  (N.  Y.)  the  laws  of    the  state  of  New  York, 

262;  Farrar  v,  Lee.  10  N.  Y.  App.  Div.  plaintiff,  as  such  administrator,  has  a 

130;  Buckley  v.  Harrison,  (C.  PI.  Gen.  right  to  commence  this  action,*'  is  not 

T.)  10  Misc.  (N.  Y.)  683;  McQueen  v.  an  allegation  of  fact  which  is  admitted 

New,  (Supm.  Ct.  Spec.  T.)  10  Misc.  (N.  by  a  demurrer.    Davidow  v.  Pennsyl- 

V.)  25 r.  vania  R.  Co.,  85  Fed.  Rep.  943. 
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338.  Hew  Ttkoto.  —  Sec  note  2. 

Hatters  Contrary  to  Law.  —  See  note  4. 

d.  For   What   Purpose   Admission    Used.  —  See 
note  7. 
330.  4.  Befects  Waiyed  By.  — See  note  i. 

XL  Heahihg.  —  See  note  5. 
340.  Notice  of  Hearing.  —  See  note  2. 

XIV.  MI8JOIHBEB  OF  Causes  —  Generally.  —  See  note  4. 
34  !•  See  note  2. 

343.  XV.  Want  of  Sufficihht  Facts — 1.  Beclaration  or 
Complaint.  —  See  note  2. 

34«S.  2.  Plea  or  Answer.  —  See  note  i. 

346.  4.  Construction  of  Pleadings  on  Bemnrrer.  —  Sec  notes  3, 4. 

347,  See  note  i. 

338.    2.  Germania  F.   Ins.  Co.   v.  345.    1.  Extriniic  Matter  in  Aniwer. 

Warner,  13  Ind.  App.  466.  —  A  demurrer  is  aulhorized  only  to  a 

4.  Hunt  V.  Burbank,  73  Vt.  273;  counterclaim  or  a  defense  "  consisling 
Franklin  Sav.  Bank  v,  Moran,  19  of  new  matter  contained  In  the  answer. 
Wash.  200.  on  the  ground  thai  it  is  insufficient  in 

7.  Suin  V,  Deschamp,  138  Ind.  502;  law  upon  the  face  thereof.*'    Code  Civ. 

Rosentreter  v,  Brady,  63  Mo.  App.  398;  Pro.  N.  Y.,  ^  494.     Matters  set  up  in 

Hill  V.  Gould,  129  Mo.  106.  the  answer  not  extrinsic  to  the  basis  of 

330.  1.  Reynolds  v,  Mandel,  175  the  cause  of  action  set  out  in  the  corn- 
Ill.  615,  citing  6  Encyc.  of  Pl.  and  Pr.  plaint  are  not  "  new  matter,"  and  not 
339,  and  holding  it  to  be  too  late,  after  demurrable.  Uggla  v.  Brokaw,  77  N. 
filing  a  demurrer  to  a  plea,  to  except  Y.  App.  Div.  310. 
to  the  ruling  of  the  court  as  an  abuse  346.  8.  Hall  v,  Gilman,  77  N.  Y. 
of  discretion  in  permitting  the  plea  to  App.  Div.  458. 

be  filed.    See  also  Lewis  v.  Hicks,  96  BefenBeDieoloied  in  Complaint.— Where 

Va.  91.  a  complaint   states  facts  sufficient   to 

5.  Fischer  v,  Hanna,  8  Colo.  App.  constitute  a  cause  of  action,  but  also 
471.  See  also  Cook  v.  Morris,  66  Conn,  states  facts  which  constitute  a  defense, 
196.  it  will  be  held  to  be  bad  on  demurrer. 

340.  2.  Davis  v.  Peck,  12  Colo.  Knauss  v.  Lake  Erie,  etc.,  R.  Co.,(Ind. 
App.  259.  App.  1902)  64  N.  E.  Rep.  96. 

^  Alahama.  —  Morris    v,    Eufaula  Consideration  of  Whole  Pleading.  —  On 

Nat.  Bank,  122  Ala.  580.  demurrer  for  insufficiency  the  whole 

Montana,  —  Bandmann  v,  Davis,  23  complaint  must  be  considered,  thealle- 

Mont.  382.  gations  which  tend  to  discharge   the 

New  Jersey.  —  Dunn  v.  Pennsylvania  defendant  as  well  as  those  which  tend 

R.  Co.,  67  N.  J.  L.  377.  to  charge  him.     Ranger  r.  Thalmann, 

New  York.  —  Wells  v.  Betts,  45  N.  Y.  65  N.  Y.  App.  Div.  5. 

App.  Div.  115.  4.  Picker  v,  Weiss.  (Supm.  Ct.  Spec, 

West    Virginia,  —    Knolts    v,    Mc-  T.)  39  Misc.  (N.  Y.)  22. 

Gregor,  47  W.  Va.  566.  O^ection  to  Answer. — Where  defenses 

341.  8,  loTtfa,  —  Sealon  v,  Grimm,  in  an  answer  contain  denials  of  ma- 
iio  Iowa  145.  terial    allegations  of    the    complaint. 

Improper  loinder  of  Caniee  in  a  Single  which  denials,  under  Code  Civ.  Pro. 

Connt  must,  in  California^  be  remedied  N.  Y.,  ^  545,  might  have  been  stricken 

by  motion  to  separate,  and   then   by  out  on  motion,  a  demurrer  will  not  lie 

demurrer  to  the  causes  as  separated,  while  they  thus  remain,  even  though 

Ludington  v.  Heilman,  9  Colo.  App.  the  other  matter  pleaded  does  not  con- 

548.  stitute  a  defense.     Uggla  v.  Brokaw, 

343.     8.  Arisona.  —  Consolidated  77  N.  Y.  App.  Div.  310. 
Canal  Co.  v.  Peters,  (Ariz.  1896)   46        347.    L  Dumarsie/.  Denver,  16  Colo. 

Pac.  Rep.  74.  App.  375;  Gowdy  Gas  Well,  etc.,  Co. 

It/aAo,  —  Fox  If.  Rogers,  (Idaho  1899)  v.  Pattison,  (Ind.  App.  1902)  64  N.  E. 

59  Pac.  Rep.  538.  Rep.  485;  York  Draper  Mercantile  Co. 
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348.  5.  What  Defects  Eeached  By.  —  See  note  i. 

390.  XVL  Dexitbreb  Obe  Teei7&  —  See  note  i. 

391.  ZVIL  Pbateb  fob  Relief.  —  See  notes  2, 3, 4.    See  also 
Prayers  for  Relief, 

3«S9.  See  note  3. 

Ho  FrajBr  for  Belief.  —  See  note  4. 

393.  ZTin.  Effect  of  Sustaihihg  —  1.  Judgment  —  a:.  In- 
troductory Statement  —  Butiitory  Amendmenu.  —  See  note  i. 

b.  On  Demurrer  to  Declaration  or  Complaint. — 

See  notes  2,  3. 

zf.  Hatchinson,  2  Kan.  App.47;  Hackett  Ind.  529;  Kenaston  v.  Lorig,  81  Mian. 

ET.  Equitable  L.  Assur.  Soc,  50  N.  Y.  454;    Morey   v.   Duluth,   69  Minn.    5; 

App.  Dtv.  266.  Harper  v.  Kemble,  65   Mo.  App.  514: 

348*     1.   Soath   Carolina,  etc.,    R.  Vogt  Mfg.  Co.  v,  Oettinger,  88  Hun 

Co.   V.  Augusta  Southern   R.  Co.,  iii  (N.  Y.)  84.     And  see  Steed  v.  Savage, 

Gjl.  420.  115  Ga.  97. 

In  Hew  York  a  demurrer  to  a  com-  353.    8.    Elliott    v.    Kitchens,    in 

plaint  upon  the  ground  that  it  does  Ala.    546;    Couch    v,    Davidson,    109 

not  state  (acts  sufficient  to  constitute  Ala.  313. 

a  cause  of  action  will  be  sustained  if  4.  Fox  v.  Graves,  46  Neb.  812. 

ihe  facts  stated  in  the  complaint  do  not  353.    1.  Cornett  v.  Smith,  15  Colo, 

entitle  the  plaintiff  to  the  relief  specifi-  App.  53;  Nelson  v,  Hamilton  County, 

cally  demanded  therein,  even  though  102  Iowa  229;  McDonald  v.  Nebraska, 

they  would  have  entitled  him  to  some  41  C.  C.  A.  278. 

other   or    different  relief  had  he  de.  Changing  Gaoie  of  Action.  —  After  a 

manded  it.     Voght  Mfg.  Co.  v.  Oettin-  demurrer  to  a  complaint  has  been  bus- 

ger,  88  Hun  (N.  Y.)  84.  tained  the  plaintiff  may  amend,  but  he 

Gontrmet  Against    Pnblic   Feliey.  —  A  will  not  be  permiiied  to  set  up  a  new 

clause  in  a  contract  which  ousts  the  cause  of  action.    Thomas  v.  Hawkins, 

coon  of  jurisdiction  is  against  public  13  Ind.  App.  318. 

policy,  and  an  answer  setting  up  such  Waiver  of  Bight  to  Appeal.  —  Where 

a  clinse  as  a  defense  is  demurrable  on  the  plaintiff  obtains  leave  to  amend, 

the  ground  of  insufficiency.     National  and  the  record  on  appeal  does  not  show 

Cootraciing  Co.  sr.  Hudson  Rlvei  Water  whether  he  has  accepted  or  declined 

Power  Co..  (Supm.  Ct.  Spec.  T.)  34  the  privilege,  he  will  be  held  to  have 

Misc.  (N.  Y.)  652.  waived  the  right  to  appeal  from  the 

3d0.    1.  Ean  9.  Chicago,  etc.,    R.  order  sustaining  the  demurrer.    Clem- 
Co.,  95  Wis.  69;  Phillips  V.  Carver,  99  ent  v.  Dean,  51  S.  Car.  317. 
Wis.  561.  2.  State  v.  Wagar,  10  Ohio  Cir.  Dec. 

A  Itamurer  for  Insnllloiency  may  be  160. 

taken  orally  at  the  trial.     Mendelsohn  Compolsory  Amendment.  —  Where  the 

V.  Banov,  57  S.  Car.  147.  court,  in  sustaining  a  demurrer  to  a 

Adequate   Bemedj    at    Law. —  A   de-  complaint,    requires    the    plaintiff    to 

murrer  &re  tenus  is  not  available    to  make  certain  amendments,  he  is  not 

raise  the  objection  that  the  plaintiff  has  deprived  of  the  right  to  insist  on  appeal 

an  adequate  remedy  at  law..    Bigelow  that  such  ruling  was  erroneous,  and  to 

V,  Washburn.  98  Wis.  553.  have  the  judgment  reversed    on   ac- 

351.    2.  Watkins  v.  Watkins,  etc.,  count  of  it,  unless  it  appears  affirma- 

Lumber  Co.,  (Supm.  Ct.  Spec.  T.)  17  tively    that    he    was    not    prejudiced 

Misc.  (N.  Y.)  227.  thereby.    Chestnut  v,  Tyson,  105  Ala. 

S.  Fox  V.  Graves,  46  Neb.  812.  149. 

4.  Eqvitable  Beliel  —  If  the  petition  Departure.  —  If  an  amended  petition 

states  a  cause  of  action,  a  demurrer  is  a  departure  from  the  original  cause 

will  not  lie  merely  because  the  prayer  of  action,  the  question  cannot  be  raised 

is  for  equitable  relief  instead  of  for  a  by  demurrer.    Beatlie    Mfg.    Co.    v. 

judgment  at  law.     Lederer  v.  Union  Gerardi,  166  Mo.  142. 

Sav.    Bink,    52    Neb.    133.     See    also  8.  Gregory  v.  Woodworth,  107  Iowa 

Mordecai  v.  Seignioas,  53  S.  Car.  95.  151;  United  Benev.  Soc.  z^.  Shepherd, 

Contra^  Gillen waters  v,  Campbell,  142  (Tex.  Civ.  App.  1902)  66  S.  W.  Rep.  577. 
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3«I9.  d.  On  Demurrer  to  Replication.  —  See  note  i. 

e.  Effect  of  Other  Issues  Pending.  —  See  notes  3, 4. 
3«I6.  g.  When  Judgment  Operates  as  Bar.  —  Sec  note  1. 

2.  Harmless  Error — a.  Generally.  —  See  note  2. 

b.  To  One  Paragraph  of  Complaint.  —  See  note  3. 

c.  To  One  of  Several  Pleas.  —  See  note  4. 

397.  See  notes  i,  2. 

398.  d.  To  One  Paragraph  of  Answer  or  Reply.  —  See 
notes  I,  2. 

See  also  Terry  v,  Allen,  (Ala.  1902)  32  Thomas.  155  Ind.  519;  Allen  v.  McGee, 

So.  Rep.  664.  (Ind.  App.   1901)  60  N.  E.  Rep.  460; 

856*    L  Henriques  r.  Miriam  Os-  Indiana  Natural,  etc.,  Gas  Co.  v,  An- 

born  Memorial  Home,  (Supm.  Ct.  Spec,  ihony,  26  Ind.  App.  307;  McKinney  v, 

T.)  22   Misc.   (N.   Y.)  653,   quoting   6  Cabell,  24  Ind.  App.  676;    Raynes  v. 

Encyc.  of  Pl.  and  Pr.  355.  Kokomo  Ladder,  etc.,  Co.,  153  Ind.  315; 

Dsmiirrsr  to  Oeneral  BapUoatioii.  —  Bui  Bruce  v.  Osgood.  154  Ind.  375;  Burket 

there  can   be  no  such  thing  as  a  de-  v.  Miller,  25  Ind.  App.  no;  Pittsburgh, 

murrer  to  a  general  replication,  which  etc.,  R.  Co.  v,  Hawkes,  154  Ind.  547; 

is  a  mere  formal  matter,  and  has  the  Zehner  z'.  Johnston,  22  Ind.  App.  452; 

effect  of  putting  the  case  at  issue.     U.  Pullman  Palace  Car  Co.  v.  Marsh,  24 

S.  V.  Coos  Bay  Wagon  Road  Co.,  no  Ind.  App.  129;  Parker  Land,  etc.,  Co. 

Fed  Rep.  864.  v,  Reddick,  18  Ind.  App.  616;  Harness 

8.  Benson  v,  Arnold,  75  III.  App.  610;  v.  State,  143  Ind.  420;  State  v.  Osborn, 

Houghton  r.  Tolman,  (Vt.  1902)  52  Atl.  143  Ind.  671. 

Rep.  1032.  Maryland,  —  Lake  Rowland  El.   R. 

4.  Pike  County  v.  Cadwell,  78  111.  Co.  v,  Hibernian  Soc.,  83  Md.  420. 

App.  20I ;  Weiss  ».  Binnian,  178  111.  241.  United  States.  —  McCrea  v.  Parsons, 

M6.    1.   Brennan    v.    Berlin    Iron  50  C.  C.  A.  612. 

Bridge  Co.,  71    Conn.  479;    Fain    7.  357.    1.  Election  Com'rs  v.  State, 

Hughes,  108  Ga,  537;  Straw  v.  Illinois  148   Ind.  675,  citing  6  Encyc.  op  Pl. 

Cent.  R.  Co.,  73  Miss.  446;  Bennett  r.  and  Pr.  357;  Pittsburg,  etc.,  R.  Co.  v. 

Southern  Bank,  61  Mo.  App.  297.     See  Hawks,  154  Ind.  547;  Berkey  v.  Elk- 

also  Jasper  Mercantile  Co.  r.  0*Rear,  hart,  13  Ind.  App.  314.     Compare  Hip- 

112  Ala.  247;  Tallassee  Falls  Mfg.  Co.  pach  v.  Makeever,  166  111.  136. 

V.  Western  R.  Co.,  128  Ala.  167;  North  2.  Smith  v,  Heineman,  118  Ala.  195; 

Muskegon  v,  Clark,  22  U.  S.  App.  522.  Booth  v.  Dexter  Steam   Fire   Engine 

2,  Lambie  v.  Sloss  Iron,  etc.,  Co.,  118  Co.,  118  Ala.  369;  Farley  Nat.  Bdnk  r. 

Ala.  427;  Pacific  Invest.  Co.  r.  Ross,  Henderson,   118  Ala.  441;   Coghill  v, 

131  Cal.  8;  Kniss  v,  Holbrook,  16  Ind.  Kennedy,  119  Ala.  641;  Holmes  v.  Ft. 

App.  229;  Brooke  7.  Gregg,  89  Md.  234.  Gaines  Bank,  120  Ala.  493. 

See  also  Carter  r.  Odom,  121  Ala.  162;  3d8.     1.  Kansas  City,  etc.,  R.  Co. 

Hanson  v.  Cruse,  155  Ind.  176;  Wray  v,  Henson,    132  Ala.   528;    Brittan  v. 

V.  Fry,  158  Ind.  92;  Gilliland  v.  Jones,  Oakland  Sav.  Bank,  112  Cal.  i;  Metz- 

144  Ind.  662;  Lewis  v.  Brandenburg,  ger  v.  Hubbard,  153  Ind.  189;  Reynolds 

105  Ky.  14.  V.  Pierson,  (Ind.  App.  1902)  64  N.  E. 

8.  Cully  i\  People,  73  111.  App.  501;  Rep.  484;  Moore  v,   Morris,    142  Ind. 

Hauger  c  Benua,  153  Ind.  642;  Hardi-  354;  McDowell  v.  North,  24  Ind.  App. 

son  V,  Mann,  20  Ind.  App.  404;  McCoy  435;  Patrons  Mut.  Aid  Soc  v.  Hall,  19 

V,  Norfolk,  etc.,  R.  Co.,  99  Va.  132.  Ind.  App.  118;  Laned  r.  Maloney,  19 

4.  Alabama.  —  Nashville,  etc.,  R.  Co.  Ind.  App.  199;  Fisher  v.  Diehl,  94  Md. 

V,  Bates,  133  Ala.  447;  Louisville,  etc.,  112. 

R.  Co.  V.  Hall,  13T  Ala.  161;  Beall  v,  Bsrenible  Error.  —  Where  it  appears 

Tolmar,  122  Ala.  414;   Thompson  v,  that  the  verdict  may  have  been  based 

Strin^fellow,  119  Ala.  317;  A. G.  Rhodes  on  the  count  to  which  a  plea  of  the 

Furniture  Co.  v.  Weeden,  loS  Ala.  252.  statuie  of  limitations  was  interposed, 

Connecticut.  —  Piatt  v.  Waterbury,  72  error  in  sustaining  a  demurrer  to  that 

Conn.  531.  plea  is  ground  for  reversal.     Chicago 

Indiana,   —    Harris     v.     Randolph  City  R.  Co.  v.  Leach,  182  III.  359. 

County  Bank,  157  Ind.  120;  Troxel  v.  2.  Barker  v.  Barth,  192  III.  460;  Duck- 
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e.  Where  Defense  Pleaded  Is  Permitted  to  Be 
Shown.  — See  note  3. 

S90.  /.  Where   Amended  Pleading   Is   Filed.  —  See 
notes  I,  2. 

wall  V.  Williams,  (Ind.  App.  1902)  63  Travelers  Ins.  Co.  v.  Red  field,  6  Colo. 

N.  E.  Rep.  232;  Johnson  v,  Chicago,  App.  190. 

etc..  Co.,  107  Iowa  I.  8.  Alabama. — Southern    R.    Co.    v. 

MS.    3.  Robards  v,  Wabash  R.  Co.,  Jackson,  133  Ala.  384. 

84  III.  App.  477;  Coverdale  v,  Edwards,  California,  —  Biittan  v,  Oakland  Sav. 

155  Ind.  374;  Newberger  v.  Finney,  9  Bank,  112  Cal.  x. 

Ohio  CIr.  Dec.  720;  Irwin  v.  Walling,  4  Illinns.  —  MacLachlan  v.  Pease,  171 

Okla.  128;   Neville   v.  Mitchell,  (Tex.  III.  527. 

Civ.  App.  1902)  66  S.  W.  Rep.  579.  Indiana.  —  Turpic  v.  Lowe,  158  Ind. 

Whfln  KatiaB  to  Striko  Would  Havo  314:  Zimmerman  v.  Gaumer,  152  Ind. 
Bam  SaiUlBod.  —  Sustaining  a  demur-  552;  Gowen  v.  Gilson,  142  Ind.  328; 
rer,  where  the  proper  remedy  was  by  State  v.  Jackson,  142  Ind.  259;  White- 
motion  to  strike  out,  is  harmless  if  the  ley  Malleable  Castings  Co.  v.  Beving- 
correct  result  was  reached.  Harris  v.  ton,  25  Ind.  App.  391;  Taggart  v.  Kem, 
Randolph  Coantv  Bank,  157  Ind.  120.  22  Ind.  App.  271;   Dorsett  v.  Green- 

Souirror  DofBotive  in  Form.  ~  The  ac-  castle,  141  Ind.  38. 

tion  of  the  court  in  sustaining  a  de-  Jotoa.  —  Krause  v.  Lloyd,  100  Iowa 

murrer  to  an  insufficient    answer    in  666;    Goodwin   v.   Provident  Sav.   L. 

abatement,  where  the  demurrer  was  Assnr.  Assoc.,  97  Iowa  226. 

so  defective  in  form  that  it  could  have  Kansas.  —  Brown  v.].  I.  Case  Plow 

been  disregarded,  was  harmless  error.  Works,  9  Kan.  App.  685. 

Goldsmith  v.  Chipps,  154  Ind.  28.     See  Kentucky.  —  Atkeson  v.  Salyer,  (Ky. 

also  Garrett  v.  Bissell  Chilled   Plow  1901)  64  S.  W.  Rep.  443. 

Works,  154  Ind.  319.  Micfdf>an.  —  Daschke    v.    Schellen- 

Couit  Abaodoned.  —  Error  In  sustain-  berg,  (Mich.  1902)  90  N.  W.  Rep.'  1028. 

ing  a  demurrer  to  a  plea  to  a  count  in  Missouri.  —  Heman   v.   Glann,    129 

the  declaration  is  harmless  when  the  Mo.  325. 

count  is  abandoned  on  the  trial.    Chi-  Oklahoma,  —  Kingman   v.   Pixley,  7 


cage,  etc.,  R.  Co.  v.  Scanlan,  170  111. 
106.  See  also  SoutheriA.  Co.  v.  Bunt, 
131  Ala.  591. 

8M.  1.  Colorado. -~Co\ox9AoY\Xf\^ 
etc.,  Co.  V.  Chappell,  12  Colo.  App.  385. 

Gforgia.  —  Jones  v.  Pitts,  98  Ga.  521. 


Okla.  351. 

Oregon.  —  Rutenic  v.  Hamakar,  40 
Oregon  444. 

South  Dakota.  —  Tripp  v.  Yankton, 
II  S.  Dak.  353. 

Texas,  —  Simpson  v.  Texas  Tram, 


Idaho.  —  Barnes  V.  Pitts  Agricultural  etc.,  Co.,  (Tex.  Civ.  App.  1899)  51  S. 

Works,  (Idaho  1898)  55  Pac.  Rep.  237.  W.  Rep.  655. 

liiinois, —  Doyle  v.   Sycamore,    193  Virginia, —  Birckheader.  Chesapeake, 

III.  501;  Dalton  V.Chicago  City  R.  Co.,  etc.,  R.  Co.,  95  Va.  648.     In  this  case 

93  111.  App.  7;  Wickham  v.  Hyde  Park  it  was  held  that  all  objections  to  the 


Bldg.,  etc.,  Assoc.,  80  111.  App.  523. 

Indiana.  —  Scheiber  v.  United  Tele- 
phone Co.,  I  S3  Ind.  609;  Whiting  r. 
Doob,  (Ind.  1898)  52  N.  E.  Rep.  198. 


ruling  were  waived,  although  the  mo- 
tion for  leave  to  file  the  amended 
pleading  recited  that  it  was  made  with- 
out waiving  such  objections. 


Iowa.  —  Geiger  v.  Payne,  102  Iowa  Error  Not  Waived.  —  Where  the  de- 

581;  Frick  V.  Kabaker,  (Iowa  1902)  90  fendant  pleads  over  to  the  merits  in 

N.  W.  Rep.  498.  response  to  a  judgment  quod  respondeat 

Kansas.  — Santa  F6  Bank  v.  Haskell  ouster^  he  does  not  waive  the  right  to 

County  Bank,  54  Kan.  375.  assign  for  error  the  decision  of  the  court 

Virginia,  —  Connell  v.  Chesapeake,  in  sustaining  the  demurrer  to  the  plea 

etc.,  K.  Co.,  93  Va.  44.  in  abatement.     Grand  Lodge,  etc.,  v. 

Prior  Ordor  of  Court.  —  Where  a  cross-  Cramer,  164  III.  9. 

complaint  is  filed  in  pursuance  of  an  Ploading  dvor.  —  When  a  demurrer  Is 

order  made  prior  to  the  sustaining  of  a  overruled  and    the    party  demurring 

demurrer,  the  defendant  does  not  there-  pleads  over,  he   retains   his  right  of 

by  waive  his  right  of  objection  to  the  appeal,  but  if  a  pleading  to  which  a 

roling  of  the  court  upon  the  demurrer,  demurrer  is  sustained  is  voluntarily 
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K  g.  Where  Ruling  Is  Changed.  — See  note  2. 
861.  XIX.  Effect  of  Oyebbulihg  —  1.  Introdnotory  Statement 
—  See  note  i. 

2,  Pleading  Oyer  —  a.  Generally.  —  See  note  2. 
863.  L  Leave   to  Plead  Over  Discretionary.  —  See 
note  2. 

863.  c.  Terms  and  Time  of  Pleading  Over  Discretion- 
ary. —  See  note  2. 
364.  d.  Effect  of  Pleading  Over.  —  See  note  i. 


replaced  by  another,  the  substituted 
answer  takes  the  place  of  (he  original, 
which  drops  out  of  the  case.  Mitchell 
o.  Smith,  74  Conn.  125.  Bui  see  Curran 
V,  William  Kendall  Boot,  etc..  Co.,  8 
N.  Mex.  417. 

300.  2.  Gay  v.  Pemberton,  (Tex. 
Civ.  App.  1898)  44  S.  W.  Rep.  400. 

301.  1.  Funson  v,  Philo,  Supm. 
Ct.  Spec.  T.)  27  Misc.  (N.  Y.)  263. 

Judgment  Hi!  Capiat.  —  Where  the  de- 
fendant's plea  goes  to  bar  the  action, 
if  the  plaintiff  demurs  to  it  and  the 
demurrer  is  determined  in  favor  of  the 
plea,  judgment  of  ifiVra/ia/ shall  be  en- 
tered, notwithstanding  there  may  be 
also  one  or  more  issues  of  fact,  because 
upon  the  whole  it  appears  that  the 
plaintiff  had  no  cause  of  action.  Pike 
County  V,  Cadwell,  78  HI.  App.  201. 

B«Aim1  to  Hear  Demurrer.  —  The  effect 
of  the  refusal  of  the  court  to  hear  and 
decide  the  defendant's  demurrer  is  the 
same  as  if  it  had  heard  and  overruled 
it.  Fidelity,  etc.,  Co.  v.  Brown,  (In- 
dian Ter.  1902)  6j  S.  W.  Rep.  915. 

8.  Indiana,  —  Chicago,  etc.,  R.  Co. 
V,  Adams,  12  Ind.  App.  317;  Suin  v, 
Deschamp,  138  Ind.  502. 

Massachusetts,  —  Hobson  v,  Satterlee, 
163  Mass.  402. 


Co.  V,  Interstate  Nat.  Bank,  40  U.  S. 
App.  444. 

Inttanoei  of  Abuse  of  INseretioii.  —  Wil- 
son V,  Calder,  8  Kan.  App.  856;  Potter 
V.  Holmes,  74  Minn.  508. 

363.  2.  Davis  v.  Peck,  12  Colo. 
App.  259;  Nelson  v.  Hamilton  County, 
102  Iowa  229;  Gore  v.  Davis,  124  N. 
Car.  234;  Hunt  v.  Miller,  loi  Wis.  583; 
Green  v.  Underwood,  (C.  C.  A.)  86 
Fed.  Rep.  427. 

364.  1.  Arkansas,  —  Thompson  v, 
Brazile,  65  Ark.  495. 

District  of  Columbia,  —  Harper  v, 
Cunningham,  8  App.  Cas.  (D.  C.)  430. 

Illinois,  —  People  v.  Central  Union 
Telephone  Co.,  192  111.  307;  Fidelity, 
etc.,  Co.  V,  West  Chicago  Si.  R.  Co  , 
99  III.  App.  486;  Jacobs  V.  Marks,  183 
111.  533;  Phenix  Ins.  Co.  v.  Belt  R.  Co., 
182  111.  33;  Chicago,  etc.,  R.  Co.  v, 
Clausen,  173  III.  100;  Chicago  Athletic 
Assoc.  V.  Eddy  Electric  Mfg.  Co.,  77 
111.  App.  204;  Stirlen  v,  Jewett,  165  III. 
410;  B.  S.  Green  Co.  v,  Blodgett,  159 
III.  169. 

Iowa,  —  Viola  District  Tp.  v.  Brickel- 
baut,  99  Iowa  659;  Barrett  v.  North- 
western Mut.  L.  Ins.  Co.,  99  Iowa  637; 
Wyland  v.  Griffith,  96  Iowa  24. 

Michigan.  —  Williams  v.  West  Bay 


New  York.  —  Goldmark  v.  Magnolia    City,  119  Mich.  395. 


Metal  Co.,  33  N.  Y.  App.  Div.  629; 
Rodkinson  v.  Gantz,  (Supm.  Ct.  Spec. 
T.)  26  Misc.  (N.  Y.)  269;  Higgins  v, 
Gedney,  (Supm,  Ct.  Spec.  T.)  25  Misc. 
(N.  Y.)  248. 


Missouri,  —  Miller  v.  Harper,  63  Mo. 
App.  293. 

New  York,  —  McCnllough  v.  Pence, 
85  Hun  (N.  Y.)27i. 

South  Carolina,  —  Smith  v,  Walke,  43 


Rhode  Island.  —  Municipal  Ct.  v,  Mc-  S.  Car.  381. 
Elroy,  19  R.  I.  40.  Vermont,  —  Grand  Isle  v,  Kinney,  70 

South  Carolina,—  Privett  v,  Wilming-  Vl.  381. 
ton,  etc.,  R.  Co.,  54  S.  Car.  98;  Stem-         Virginia,  —  Chesapeake,  etc.,  R.  Co. 

mermann  v,  Lilienthal,  54  S.  Car.  440.  v.  American  Excb.  Bank,  92  Va.  495. 

303.    2.  Tribune  Printing,  etc.,  Co.         United  States,  —  Hamilton  County  v, 

V,   Barnes,    7    N.   Dak.   591.   citing  6  Sherwood,  27  U.  S.  App.  458;  Plankin- 

Encyc.  of  Pl.  and  Pr.  362.    See  also  ton  v.  Gray,  27  U.  S.  App.  321. 
the  following  cases:  Defective  Cause  of  Aetion.  —  The  rule 

Kanscu,  —  Wilson  v.  Calder,  8  Kan.  is  that  pleading  over  to  the  merits  will 


App.  856,  55  Pac.  Rep.  552. 

United  States,  —  Florence   Oil,  etc 


aid  a  defective  statement  of    a  good 
cause  of  action,  but  will  never  assist  a 
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365.  See  note  i. 

Error  in  OTermliag  Dmnrrer  WaiTtd.  —  See  notes  2,  3. 
See  note  i. 


statemeatof  a  defective  cause  of  action.  Missouri,  —  Burnham  v,  Tillery,  85 

Marske  v,  Willard,  169  111.  276.  Mo.  App.  453;  Billings  v.  Califoraia, 

341ft.    1.  CoBBaetleat.  —  H unter's  Ap«  etc.,  Iron,  etc.,  Co.,  86  Mo.  App.  228; 

peal,  71  Conn.  189.  riting  6  Encyc.  of  Cofer  v,  Riseling,  153  Mo.  633;  Wilson 

Pl.  and  Pr.  365.  and  holding  that  Gen.  v,  St.  Louis,  etc.,  R.  Co.,  67  Mo.  App. 

Stat.  Conn.  (18S8),  g  1014  (Gen.   Stat.  443. 

1902,  §611),  gives  an  absolute  right  in  Nebraska.  —  Lederer  v.  Union  Sav. 

every  civil  action  to  plead  over  after  Bank,    52     Neb.    T33;     Robertson    v, 

demurrer  overruled,  and  this  right  is  Hamilton,   61    Neb.   791;    Palmer    v. 

protected  by  a  corresponding  right  of  Cay  wood,  (Neb.  1902)  89  N.  W.  Rep. 

review.   See  alsoSchofield  v.  Territary,  1034;    Bankers'   Reserve  L.   Assoc,  r. 

9  N.  Mex.  526:  Madden  v,  Lancaster  Finn,  (Neb.  1902)  89  N.  W.  Rep.  672; 

County,  27  U.  S.  App.  528.  Cox  v.  Peoria  Mfg.  Co..  42  Neb.  660; 

Kaaaaa.— Aparty  may,  if  he  so  elects.  Citizens  State  Bank  v.  Pence,  59  Neb. 

stand  upon  his  demurrer,  and  if  he  579. 

does  he  may,  if  the  demurrer  is  over-  Nevada,  —  Hardin    v,    Emmons,   24 

ruled,  at  once  take  the  case  to  the  re-  Nev.  329. 

viewing  court.     He  may  also  answer  South  Carolina.  —  Baker  v.  Hornick, 

and  participate  in  the  trial  of  the  cause,  51  S.  Car.  313. 

and  if  judgment  is  rendered  against  IVest  Virginia,  —  Koontz  v,  Koontz, 

him  he  may  then  take  the  case  to  the  47  W.  Va.  31. 

reviewing  court,  where  the  demurrer  8.  Hopewell  v.  McGiew,  50  Neb.  789, 

as  well  as  the  other  errors  complained  citing  6  Encyc.  of  Pl.  and  Pr.  365. 

of  will  be  considered.    The  only  effect  See  also  the  following  cases: 

of  filing  an  answer  and  participating  is  Arkansas,  —  White  v,  Stokes,  67  Ark. 

that  the  appellant  cannot  uke  up  the  184;  De  Loach  Mill  Mfg.  Co.  v,  Bon- 

quesiion  of  error  in  the  ruling  upon  ner,  64  Ark.  510. 

the  demurrer  until  he  takes   the   re-  California. —  Hurley   v,    Ryan,    119 

mainder  of  the  case.     Missouri  Pac.  R.  Cal.  71;  Morris  v.  Courtney,  i2oCal.63. 

Co.  V,  Webster,  3  Kan.  App.  106.  Colorado,  —  Elliott  v.  Field,  21  Colo. 

8.  German  v,   Bennington,  etc.,  R.  378. 

Co.,  71  Vt.  70,  citing  6  Encyc.  of  Pl.  Illinois,  —  Himrod  Coal  Co.  v.  Clark. 

AND  Pr.  365.     See  also  the  following  197  III.  514;  Chicago  p.  Lonergan,  196 

cases  III.  518:  Chicago,  etc.,  R.  Co.  v.  Clau- 

Colorado,  —  Hardy    v,    Swigart,    25  sen,  173  111.  100. 

Colo.   136;    Elliott  V,  Field,  21  Colo.  Missouri,  —  Hoffman  v,  McCracken, 

378.  168  Mo.  337;  Wilson  v,  St,  Louis,  etc., 

Illinois,  —  Sni  vely  v.  Meixsell,  97  111.  R.  Co.,  67  Mo.  App.  443. 

App.  365;  Grand  Lodge,  etc  ,  v.  Orrell,  Nebraska,  —  Cox  v,  Peoria  Mfg.  Co., 

97  111.  App.  246;  Phenix  Ins.  Co.  v,  42  Neb.  660. 

Beit  R.  Co.,  182  III.  33;  Chicago,  etc..  In  Waahington  the  rule  that  the  ob- 

R.  Co.  V,   Pearson,  82  111.  App.  605;  jection   that  the  complaint  does   not 

Spraker    v,  Ennis,  78    111.  App.  446;  state  a  cause  of  action  may  be  raised 

Chicago,  etc..  R.  Co.  v,  Clausen,  173  at  any  stage  of  the  proceeding  does  not 

III.  100;  Glos  V,  Beckman,  168  111.  74;  apply  to   cases  where   the  point  was 

Chicago,  etc.,  R.  Co.  v.  Hoyt,  50  111.  raised  below  by  demurrer  and   aban- 

App.  583.  doned.     Mosher  v,  Bruhn,  15   Wash. 

Indiana,  —  Zimmerman  v,  Gaumer,  332. 

152  Ind.  552;  Anthony  v.  Masters,  28  Hot  Cnred  by  Yerdiet.  —  But  where  no 

Ind.  App.  239.  cause  of  action  is  stated,  the  defect  is 

Iowa.  —  Greiner  v.  Sigourney,  (Iowa  not  cured  by  verdict ;  the  objection  may 

1902)  89  N.  W.  Rep.   1103;    Frum  v.  be  availed  of  on  error  after  a  demurrer 

Keeney,  109  Iowa  393;  Foley  v,  Tipton  has  been  overruled  and  a  defendant  has 

Hotel  Assoc.,  102  Iowa  272.  pleaded  over.     Chicago  v,  Lonergan, 

Kentucky,  —  Fehler  v,    Gosnell,    99  196  111.  518. 

Ky.  380.  366.     1.  Elliott  v.  Field.  21   Colo. 

Minnesota.  —  Cook    v,    Kittson,    68  378;  In  re  Atlantic  City  R.  Co.,  164  U. 

Minn.  474.  S.  633. 
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866,  3.  Judgment.  —  See  note  4. 

867,  4.  Beview  on  Appeal,  —a.  Generally.  —  See  notes  1,2. 

Judgment  Hot  en  Bad  Plea.  —  See  note  4. 

S68»  See  note  i. 

b.  Harmless  Error.  —  See  note  4. 

366.  4.  Potter  v.  Hall,  1 1  Okla.  173 ;  38 ;  Fargo  Gas  Light,  etc.,  Co.  v,  Greer. 
Gammoa  v,  Bunnell.  22  Utah  421,  in  10  Ohio  Cir.  Dec.  164. 

each  of  which  cases  the  court  Hied  6  Error  in  Ovemling  a  Boninrrer  to  a 

Encyc.  of  Pl.  and  Pr.  366.    See  also  Cron-oomplalnt  is    harmless   where    it 

the  following  cases:  appears  that  the  same  facts  were  also 

Connecticut,  —  New  Yurie,  etc.,  R.  Co.  pleaded  as  a  defense  in  the  answer  and 

V.   Hungerfotd,  (Conn.   1902)  52    Atl.  found  to  be  true.     Hardison  v.  Davis, 

Rep.  487.  131  Cal.  635. 

Georgia.  —  Louisville  Coffin  Co.   v.  30S«    1.  California,  —  Macomberv. 

Rhudy.  Ill  Ga.  827.  Bigelow,  126  Cal.  9. 

Iowa.  —  Minear    v,  Hogg,   94   Iowa  Indiana.  —  Ralya  v.  Atkins,  157  Ind. 

641.  331:    Shirk    V.    Neible,    156    Ind.    66; 

Michigan, —  Boyer    v.    Sowles,    T09  Hauck  z/.  Mishawaka  Woolen  Mfg.  Co., 

Mich.  481.  26  Ind.  App.  513;  Lake  Erie,  etc.,  R. 

Nebraska, —  Brown    v.    Houghton,  Co.  z^.  Hon,  25  Ind.  App.  239;  Rochester 

(Neb.  1902)  89  N.  W.  Rep.  251.  v.  Bowers,   23   Ind.   App.  291;   Pitts- 

Ohio,  —  Strong  v,   Pickering   Hard-  burgh,  etc.,  R.  Co.  v.  Moore,  152  Ind. 

ware  Co.,  6  Ohio  Cir.  Dec.  212,  9  Ohio  345;    Smith  v.  Barber,   153  Ind.  322; 

Cir.  Ct.  249.  Cincinnati,  etc.,  R.  Co.  r.  Cregor,  150 

Texas,  —  Cameron  v,  Hinlon,  (Tex.  Ind.  625;  Smith  v.  Roseboom,  13  Ind. 

Civ.  App.  1898)  48  S.  W.  Rep.  616.  App.  284;  Marvin  v,  Sager,  145  Ind.  261. 

Sao  Jndieata.  —  Where  a  demurrer  is  Texas,  —  Cleburne  Water,  etc.,  Co. 

overrnled  by  a  circuit  judge  on  the  v.  Cleburne,  13  Tex.  Civ.  App.  141. 

ground  that  it  is  too  general  to  be  con-  Where  One  Paragraph  Is  BnilUdent. — 

sidered,  this  ruling  is  binding  upon  a  It  is  not  error  to  overrule  a  demurrer 

subsequent  circuit  judge  before  whom  to  a  paragraph  of  an  answer  setting  up 

the  same  demurrer  is  interposed  to  the  no  consideration,  even  if  conclusions 

same  cause  of  action.     Long  v.  Hunter,  are  improperly  pleaded.  If  the  evidence 

58  S.  Car.  152.  in  its  support  would  have  been  admis- 

"  If  a  demurrer  is  overruled  and  a  sible  under  another  paragraph.     Sears 

judgment  thereupon  entered,  it  is  on  v.  Shrout,  24  Ind.  App.  313. 

the    merits,    and    is   necessarily  con-  ^Alabama.  —  Louisville,  etc.,  R.  Co. 

elusive,  In  favor  of  the  party  against  v.  York,  128  Ala.  305:  Andrews  t^.  Hall, 

whom  the  demurrer  was  interposed,  of  132  Ala.  320;  Terrell  Coal  Co.  v.  Lacey, 

the  material  facts  confessed  thereby.*'  (Ala.  1901)  31  So.  Rep.   109;  Tutwiler 

Cameron  v.  Hinton,  (Tex.  Civ.  App.  v.  McCarty,  121  Ala.  356;  Martin  v. 

1898)  48  S.  W.  Rep.  24,  ^fra/!i'if^  Freeman  Butler,   in  Ala.  422:  Finney  v.  Erie 

on'judgments,  §  267.  City  Iron  Works,  109  Ala.  485. 

motion  in  Arreet.  —  After  a  judgment  California.  —  Warren    v.    Southern 

on  demurrer,  there  can  be  no  motion  California  R.  Co.,  (Cal.  1901)  67  Pac. 

in    arrest    for    any  exceptions   which  Rep.  i;  Contreras  v.  Merck,  131  Cal. 

might  have  been  taken  on  arguing  the  211;  Stephenson  9.  Deuel,  125  Cal.  656; 

demurrer.    Mayer  v.  Lawrence,  58  111.  Holland  v,  McDade,  125  Cal.  353;  Sav- 

App.  194.  ings  Bank  v.  Fisher,  (Cal.  1895)  41  Pac. 

367.  1.  Ervin  v.   State,   150    Ind.  Rep.  490. 

332;  Crum  V,  Rea,  14  Ind.  App.  379.  Colorado,  —  Water  Supply,  etc.,  Co. 

2.  Binford  v,  Thomas,  18  Ind.  App.  v.   Larimer,   etc..    Reservoir   Co.,   25 

330.  Colo.  87. 

4.  Hart  v,   Sharpton,  124  Ala.  638;  Connecticut,  —  McNamara  v.  McDon- 

Briitan  v.  Oakland  Sav.  Bank,  112  Cal.  aid,  69  Conn.  484. 

i;  Western  Union  Tel.  Co.  v.  Henley,  Illinois.  ^YMiXox  v.  Wilton,  99  111. 

23  Ind.  App.  14;  Capman  v,  Jones,  149  App.  228:  Phoenix  Ins.  Co.  v.  Hedrick, 

Ind. 434;  Seiberling  v.  Newlon,  16  Ind.  73  III.  App.  601. 

^PP*  374;  Levi  V,  Allen,  15  Ind.  App.  Indiana,  —  Rohrof    v,    Schulte,    154 
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SII9«  6.  Vot  Ground  for  Vew  Trial.  —  See  note  i. 

ZZ.  DB7B0T8  VoT  Sbachxd  bt  DsKUUtiB.  —  See  note  2. 
S70.  See  notes  3,  5,  6,  7,  12. 
STl.  See  notes  2,  6,  8. 

lod.  183;  Vestal  v.  Craig,  35  Ind.  App.  orerruling  the  demurrer.    Sheldon  v, 

573;  Alberts   v.  Baker,  21  Ind.  App.  Steele,  114  Iowa  616. 

373;  Beasley  v.  Phillips,  30  Ind.  App.  360.    1.  Southern  R.  Co.  v.  Cook, 

182:  Robinson  v  Nipp,  20  Ind.  App.  156;  106  Ga.  450;  Willbanks  v.  Untriner,  98 

Wagner  v,  Barden,  13  Ind.  App.  571;  Ga.  801;  Hardison  v,  Mann,  20  Ind. 

Chapman  v.  Jones,  149  Ind.  434;  Dun-  App.  404. 

can  r.  Lankfoid.  145  Ind.  145:  Thrash  8.  McGiUivray  v,  McGillivray,  9  S. 

V.  Starbuck,  145  Ind.  673;  Marvin  v.  Dak.  187. 

Sager,  14s  Ind.  261;  Payne  v.  Gold-  launattrlal  Matter  should  be  made 

bach,   14   Ind.  App.   100:   Jenkins    v,  the  subject  of  a  motion  to  strikeout. 

Fisher,  15  Ind.  App.  58.  It  does  not  affect  the  sufficiency  of  the 

Ohio.  — Yocum  v.  Allen,  58  Ohio  St.  complaint,  and  cannot  be  reached  by 

380  demurrer.     Bremner    v,    Leavitt,  109 

Oklahoma.  —  Fire  Extinguisher  Mfg.  Cal.  130. 

Co.  V.  Petry,  8  Okla.  429.  370.    S,  Stockton  Combined  Har- 

Ttxas.  —  Dclavrare  Ins.  Co.  v,  Harris,  vester,  etc.,  Works  v.  Glens  Falls  Ins. 

96  Tex.  Civ.  App.  537.  Co.,  121  Cal.  167. 


of  Fiodiiwi.  —  If    it    appears  6.  Oren  v.  St.  Joseph  County,   157 

from  the  findings.  In  so  far  as  they  are  Ind.  158;    Flanagan  v,  Reitemier,  26 

based  upon  issues  which  the  appellant  Ind.  App.  243;  Brower  v.  Ream,  15  Ind. 

bad  the  burden  of  maintaining,  that  he  App.   51;   Jennings  v.  Bond,   14  Ind. 

is  not  entitled  to  recover,  any  inter-  App.    282;  Missouri  Pac.    R.    Co.    v, 

mediate  error  in  the  ruling  upon  a  de-  Hemingway,    (Neb.    1902)    88   N.  W. 

murrer  to  an  affirmative  pleading  of  Rep.  673;  Roberts  v.  Samson,  50  Neb. 

the  appellee  will  be  disregarded.    Peele  745;    Pender  v.  Mallett,    123  N.  Car, 

V.  Ohio,  etc..  Oil  Co.,  158  Ind.  374.  57;    Daniels  v.   Baxter,   120    N.   Car. 

Where  the  court  has  expressly  found  14. 

against  the  plaintiff  upon  the  entire  6.  San  Francisco  Paving  Co.  v.  Fair- 

complaint,  overruling  a  demurrer  to  field,   134  Cal.  220;  Sutter  County  v, 

one  of  its  paragraphs  is  not  available  McGriff,  130  Cal.  124;  Louisville,  etc., 

error.     Krohn  v,  Anderson,  (Ind.  App.  R.  Co.  v.  Com.,  102  Ky.  300;  Griffith 

1902)  64  N.  E.  Rep.  621.                        .  V.  Friendly,  (Supm.  Ct.  Spec.  T.)  30 

Iptdal  Vhidiaf.  ^  Where  the    court  Misc.  (N.  Y.)  393. 

made  a  special  finding  of  facts,  and  7.  Wells  v.  Betts,  45  N.  Y.  App.  Div. 

tbese  facts  could  have   been    proved  115:.  Mats  v.  Chicago,  etc.,  R.  Co.,  85 

onder  the  general  denial  just  as  well  Fed.  Rep.  180. 

as  under  the  special  paragraphs  of  the  12.  Crossen  v,  Grandy,  (Oregon  1902) 

answer,  error  In  overruling  a  demurrer  70  Pac.  Rep.  906. 

to  the  special  paragraph  was  harmless.  Omiiiimi  of  Date.  —  Where  dates  are 

Watson  V.  Tindall,  150  Ind.  488.    See  left  blank  in  a  com  plaint  such  omission 

also  Tnlley  r.  Citizens  State  Bank,  18  cannot  be  reached  by  a  demurrer,  but 

Ind.  App.  240.  by  motion  to  make  more  definite  and 

fptelal  Yodiot.  —  When    there  is  a  cenain.    Smelser  v,  Pugh,  (Ind.  App. 

special  verdict,  following  the  material  1902)  64  N.  E.  Rep.  943. 

facts  as  averred  in  the  second  para-  371.    2.  Crawford  r.  Feder,  34  Fla. 

graph  of  the  complaint,  from  which  397. 

verdict  a  correct  decision  upon  the  law  6.  McDermont    v,  Anaheim    Union 

may  be  made,  an  erroneous  ruling  on  Water  Co.,  124  Cal.  112;  lones  v.  Pearl 

the  first  paragraph  of  the  complaint  Min.  Co.,  20  Colo.  417;  Nasworthy  v. 

will    not  constitute    reversible  error.  Draper,  (Tex.  Civ.  App.  1894)  28  S.  W. 

lUioois  Central  R.  Co.  v.  Cheek,  152  Rep.  564. 

Ind.  663.     See  also  Doty  v,  Patterson,  t.  The  Copy  of  a  Caofo  of  Aetioa  re- 

155  Ind.  60.  quired  by  the  statute  to  be  attached  to 

BsteOM  Abaadontd.  —  Where  the  de-  the  declaration  is  no  part  of  such  decla- 

fensss   demurred  to  were  abandoned  ration,    unless  expressly  made  so  by 

OQ  the  trial,  there  was  no  prejudice  in  apt  words,  and  its  absence  is  not  the 
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379. 

eral  Bole 
373. 

note  2. 
374. 
377. 

370. 

sition  Of. 


XXL  Defects  Waited  by  Failvbe  to  Demitb — 1.  Oen- 
Stated.  —  See  note  i. 

2.  Defects  Supplied  by  Flea  or  Answer.  —See  note  i. 

3.  Facts  Sufficient  to  Constitute  Cause  of  Action.  —  See 

6.  As  to  Parties.  —  See  Parties  to  Actions. 

9.  Statute  of  Limitations.  — See  Limitations. 

10.  Miqoinder  of  Causes  of  Action.  —  See  note  7. 
ZXIL  Demubbeb,  How  Waived  —  2.  Trial  Without  Bispo- 

—  See  note  i. 


V. 


subject    of    a    demurrer.     Martyn 
Arnold,  36  Fla.  446. 

FailTira  to  File  an  Exhibit  referred  to 
in  an  answerdoes  not  render  the  answer 
demurrable  if  the  answer  is  complete 
in  itself.    Wallers  v.  Eaves,  105  Ga.  584. 


the  demurrer  be  overruled,  though 
consent  to  the  overruling  of  a  special 
demurrer  would  be  tantamount  to  a 
withdrawal,  and  therefore  a  waiver. 
Evans  v.  Gerken,  105  Cal.  311.  See 
also  Jones  v.  Los  Angeles,  etc.,  R.  Co.. 


Improper  Element!  of  Damage.  —  The  (Cal.  1894)  37  Pac.  Rep.  656. 
objection  that  improper  elements  of  In  Colorado  the  sufficiency  of  a  corn- 
damage  are  claimed  cannot  be  raised  plaint  may  be  raised  for  the  hrst  time 
by  demurrer.  Tread  well  z/.  Tillis,  108  on  appeal.  Garfield  County  z/.  Leonard, 
Ala.  262.                                                     .  26  Colo.  145. 

373.    \,  California,  —  Each  use/.  Los  In  Sonth  Carolina  demurrer  upon  the 

Angeles,  130  Cal.  492;  Rose  v.  Rose,  ground  that    the  complaint  does  not 

112  Cal.  341.  state    facts  sufficient  to  constitute  a 

Georgia.  —  Pittsburgh  Spring  Co.  f .  cause  of  action  cannot  be  interposed 

Smith,  115  Ga.  764;  Macon  v.  Melton,  for  the  first  time  on  appeal.     Green  v. 

115  Ga.  153;  Savannah,  etc.,  R.  Co.  v.  Green,  50  S.  Car.  514. 

Lad  son,  114  Ga.  762.  In  Wisoonsin    the    failure    to  make 

Idaho.  —  Carter    v.    Wann,    (Idaho  timely  objections  by  demurrer  or  on 

1899)  57  Pac.  Rep.  314.  the  trial  is  an  effectual  waiver  of  the 

Illinois,  —  Chicago  v.  Lonergan,  196  right  to  insist  upon  the  objection  that 


III.  518. 

loioa.  —  Wiseman  v.  Thompson,  94 
Iowa  607. 

Michigan.  —  Hartung  v.  Shaw,  (Mich. 
1902)  89  N.  W.  Rep.  701. 

Nebraska.  —  Lederer  v.  Union  Sav. 
Bank,  52  Neb.  133. 

373.  1.  Darnall  v,  Siropkins,  10 
Ind.  A  pp.  469. 

8.  Colorado,  —  Nance  v.  People,  25 
Colo.  252. 

Indian  Territory,  —  Chicago,  etc.,  R. 
Co.  V.  Woodworth,  i  Indian  Tcr.  20. 

Michigan.  —  Hartung  v.  Shaw,  (Mich. 
1902)  89  N.W.  Rep.  701. 

A^ebraska,  —  Sage  v,  Plattsmouth,  48 
Neb.  558. 

Oklahoma,  —  Guthrie  v.  Nix,  3  Okla. 
136. 

South  Carolina,  —  Garrett  v,  Wein- 
berg, 50  S.  Car.  310. 

UtcLh,  —  Mangum   v.    Bullion,    etc., 


the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 
Bigelow  V,  Washburn,  98  Wis.  553. 
'  Aotion  Prematnrelj  Brought.  —  This 
objection,  when  apparent  on  the  face 
of  the  complaint,  may  be  presented  on 
appeal  by  assigning  as  error  that  the 
complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  Mid- 
daugh  V,  Wilson,  (Ind.  App.  1902)  65 
N.  E.  Rep.  555. 

377.  7.  New  York,  —  Berntsen  v, 
Huner.  (Brooklyn  City  Ct.  Gen.  T.)  10 
Misc.  (N.  Y.)  6;  Gerould  v,  Cronk,  85 
Hun  (N.  Y.)50o. 

Ohio,  —  Beecher  v.  Booth,  6  Ohio 
Cir.  Dec.  131,  9  Ohio  Cir.  Ct.  469. 

South  Dakota.  —  Lee  v.  Mellette,  15 
S.  Dak.  586. 

Wisconsin.  —  Phillips  v.  Carver,  go 
Wis.  561. 

379.     1.  Alabama,  —  Alabama  Mid- 


Min.  Co.,  15  Utah  534;  Holt  v,  Pearson,  land  R.  Co.  v.  McDonald,  112  Ala.  216. 

12  Utah  63.  Indiana,  —  Lahr  v.   Ulmer,  27   Ind. 

The  Oronnds  of  General  Demnrrer  are  App.  107. 

not  waived,  even  by  failure  to  demur,  Kentucky.  —  Caledonian  Ins.  Co.  ik 

and  cannot  be  waived  by  consent  that  Cooke,  loi  Ky.  412. 
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580.  3.  Other  Pleadings  Piled  While  Bemurrer  Pending.  —  See 
note  4. 

Tkilnre  to  Stete  OaiiM  of  Aetion.  —  See  note  6. 

581.  XXm.  Dektfrseb  to  Axevdsd  avs  Sitppleiiehtal 
PLXABmes  — 1.  To  Amended  Pleadings  — a.  Generally.  —  See 
notes  3,  4. 

b.  When  It  May  Not  Be  Filed.  —  See  note  6. 
S89.  c.  Waiver  of  Demurrer  to  Original  Pleading.  — 

See  note  i. 

XXIV.  BEMUEREE  IE  COHJVECTIOH  WITH  OtHEE  PLEAD- 

nrm  —  1.  Bemnrrer  and  Plea  to  Beclaration.  —  See  note  3. 
S8S.  See  note  4. 

584.  8.  Effect  of  Pleading  and  Bemnrring  to  Same  Pleading.  — 
See  note  2. 

XXT.  AXEKDIEO  Bemtieeee.  —  See  note  7. 

585.  XXTL  WiTHDEAWAL  OF  Bemueeee.  —  See  note  3. 
Xflbet  of.  —  See  note  8. 

Minmsoia. — Thompson  v.  Ellen z,  58  Tague   z\   Owens,   11    Ind.  App.  200. 

Minn.  3or.  See  also  Kelly  v.  Chicago,  etc.,  R.  Co., 

Mississippi.  —  Home  Ins.  Co.  v.  Delta  93  Iowa  436. 

Bank,  71  Miss.  608.  4.  Folsom  v.  Howell,  94  Ga.  112. 

Missouri.  —  State  v.  Meek,  129  Mo.  6.  Gibson  v.  Thornton,  107  Ga.  545. 

431.  393.     1.  Van  Werden  v.   Equitable 

Vermtmi,  —  Dyer    v.   Dean,   69    Vt.  L.  Assur.  Soc,  99  Iowa  621;  Budd  v. 

37a  Hardenbeigh,  (Supm.  Ct.  Spec.  T.)  36 

WashiHgton,  —  Mosher  tr.  Bruhn,  15  Misc.  (N.  Y.)9o;  Schoenleber  v.  Burlc- 

Wasb.  332.  hardi,  94  Wis.  575. 

UniUd  SiaUs.  —  Great  Northern  R.  A  Demurrer  to  a  Sabttitatad  Pleading 

Co.  V.  McLaughlin,  44  U.  S.  App.  189.  must  be  determined  on  the  sufficiency 


4.  Bennett  v.  Gilbert,  94  111.  of  its  averments  alone.     The  fact  that 

App.  505;  Earhart  v.  Farmers'  Cream-  these  averments  are  inconsistent  with 

ery,  148  Ind.  79.  the  allegations  of  the  previous  plead- 

la  Wuhingtoii,  where  the  demurrer  ings  is    not  a  ground    of   demurrer, 

does  not  go  to  the  whole  answer  and  and  it  is  error  for  the  court  to  consider 

leaves  an  issue  of  fact  to  be  disposed  the  former  pleadings  in   ruling  on  a 

of,   the  defendant  is   not  obliged    to  demurrer  to  the  substituted  pleading. 

abandon  that  part  of  his  defense  and  Williams  t^.  Williams,  T15  Iowa  520. 

canavailhimself  of  the  right  to  review  An  Amended  Declaration   cannot    be 

the    order    sustaining    the  demurrer,  aided   by  the   original  declaration  to 

since  jndgmeni  has  gone  against  him  which  a  general  demurrer  was  sus- 

on  the  general  issue.     Scott  c^.  Hallock,  tained.     Foster  v,  Adler,  84  111.  App. 

16  Wash.  439.  654. 

6b  Reid  v.  Providence  Journal  Co.,  8.  Michigan,  —  Griffin    v.    Wattles, 

20  R.  I.  120.  119  Mich.  346. 


S.  Louisville,  etc.,  R.  Co.  v.  Virginia, — Chesapeake,  etc.,  R.  Co. 

Woods,  105  Ala.  561,  holding  that  when  v.  American  Exch.  Bank,  92  Va.  495. 

a  demurrer  or  plea  is  filed  to  a  com-  383.    4.    Lynn  Safe  Deposit,  etc., 

plaint  and  the  record  shows  a  subse-  Co.  v.  Andrews,  180  Mass.  527. 

quent  amendment  of  the  complaint,  394.    8.  Griffin  v.  Wattles,  119  Mich. 

the  party  desiring  the  benefit  of  ihe  346. 

demurrer  or  plea  filed  previous  to  the  7.  Augusta  v.  Lombard,  loi  Ga.  724. 

amendment  should  refile  it.  3§5.    8.  Gammon    v.    Bunnell,   22 

After  %  Demnrrer  to  a  Bcply  Has  Bean  Utah  421,  holding  that  its  withdrawal 

OwnJod  and  an  amended  reply  is  filed,  cannot  be  compelled  by  the  court, 

ademurrer  must  be  filed  to  the  amended  8.  Wilson  v,  Derrwaldt,  100  HI.  App. 

reply  in  order  to  test   its  sufficiency.  396. 
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sse-sse  demurrers.  Voi.  vi. 

S86.  XXTII.  FEIT0L0U8    Dbxvuubb  —  1.  Hatnre   0£  —  See 
note  I. 

S8T.  See  note  2. 

3.  Bemedy.  —  See  note  4. 

S89.  XXDL  CovsTBUOTiOH  or  PuABiiro  vmv  DunntBim.  — 

See  note  8. 


1.  Schaffer  v.  Holwill,  46  N.  v.  Mutual  Reserve  Fund  L.  Assoc.,  ao 

Y.  App.  Div.  93.  N.  Y.  A  pp.  Div.  255;  Dougan  v,  Evans- 

M7.    8.  Olson  v,  Cloquet  Lumber  ville,  etc..  R.  Co.,  15  N.  Y.  App.  Div. 

Co.,  61  Minn.  17;  Barkley  v.  Williams,  483. 

(Supm.  Ct.)  28  Misc.  (N.  Y.)  459.  Texas.  —  Nonliwestern  Nat.  Ins.  Co. 

4.  Olin  V.  Arendt,  (Supm.  Cl.  Spec,  v.  Woodward,  18  Tex.  Civ.  App.  496; 

T).  26  Misc.  (N.  Y.)  488.  Brackenridge  v.  Claridge.  (Tex.  Civ. 

SM.    8.  /ifi/iViiia.  — -Gunder  t^.  Tib-  App.  1897)  42  S.  W.  Rep.   1005;  Mc- 

bits,  153  Ind.  591;  Chicago,  etc.,  R.  Co.  Arthur  v.  Barnes,  10 Tex.  Civ.  App.  318. 

V.  Yawger,  24  Ind.  App.  460.  United  States  —  Sommer  v.  Carbon 

Nebraska,  —  Dailey    v,    Burlington,  Hill  Coal  Co.,  32  C.  C.  A.  156. 

etc.,  R.  Co..  58  Neb.  396.  LooUag  iBto  SvidtMS.^  On   appeal 

New   York,  —  Albany  Belting,  etc.,  the  court  will  not  look  into  the  evidence 

Co.  V,  Grell,  67  N.  Y,  App.  Div.  81;  to  determine  whether  an  error  in  over- 

Booz  V,  Cleveland  School    Furniture  ruling  a  demurrer  to  a  bad  complaint 

Co.,  45  N.  Y.  App.  Div.  593;  Rosselle  was  harmful.     Supreme  Council,  etc., 

V,  Klein,  42  N.  Y.  App.  Div.  316;  Swan  v.  Boyle,  15  Ind.  App.  342. 
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L  I  BSFUriTlOH.  —  See  note  i . 
n.  VATmts  Avs  Otficx  or  BEXirBiXB—  3.  Founded  on 
JEntten  Apparent  on  Face  of  BilL  —  See  note  5. 
See  note  2. 

Hi6>1ri«g  BtniwTor.  —  See  notes  3,  4. 
5.   To  What    Pleadingi  Demurrer  Liei  —  Aaiww.  —  See 


note  4. 

FlM  and  SoplieatioB.  —  See  notes  9,  10. 
S94I.  m  ADMUsiOHe  BT  BBMvnnsB  —  1.  What  Matten  Admit- 
ted—  WwaU,  —  See  note  3. 
See  note  4. 

iMomiiteBej.  —  See  note  5- 
laftraieM  and  Conolvtioiis  of  law.  —  See  note  6. 


1.  Griffin  V,  Stewart,  loi  Ga.  though  filing  a  demurrer  to  a  plea  Is 

720;  Williams  v.  Lancaster,   113  Ga.  irregular,  if  no  objection  is  made  the 

1020.  court  may  treat  such  filing  as  tanta- 

ft.  Richardson  v.  Loree,  (C.  C.  A*)  94  mount  to  setting  the  plea  down   for 

Fed.  Rep.  375  UtHug  6  Encyc.  op  Pl.  argument.     Zimmerman   v.  So  Relle. 

AND  Pa.  393];  Brown  v.  Pace,  (Tenn.  (C.  C.  A.)  80  Fed.  Rep.  417;  Giether  v. 

Ch.  1898)  49  S.  W.  Rep.  355.  Wright.  (C,  C.  A.)  75  Fed.  Rep.  74a. 

In  Marsh  v.  Wells,  89  111.  App.  485,  10.  Pearson  v.  Treadwell,  179  Mass. 
it  was  held  that  where  a  demurrer  was  462,  holding  that  unless  there  is  a 
interposed  on  the  ground  that  the  special  rule,  a  demurrer  to  a  replica- 
plaintiff  had  omitted  an  important  tion  will  not  lie.  See  also  Sandusky  v. 
pany,  the  fact  that  such  party  had  been  Faris,  49  W.  Va.  150. 
Improperly  omitted  must  appear  on  9M.  8.  Gardner  v.  Knight,  124  Ala. 
the  face  of  the  complaint.  273;  Sharpies  v.  Baker,  100  111.  App. 

Agraamaat  «f  Partiaa.  ^  Even  though  108;  Shaw  v.  Allen,  85  111.  App.  23, 

parties  agree  that  the  court  may  hear  affirmed  184  111.  77. 

evidence  00  a  demurrer  to  a  bill  in  397.    4.  AUagatiOBf  Foaaiid  oa  la- 

eqaity,  for  the  court  to  take  into  con-  formati«B  aad  BaUaf  are  not  admitted  by 

sideration  any  matter  not  apparent  on  a  general  demurrer.   Trimble  v,  Amerl- 

the  face  of  the  bill  is  reversible  error,  can  Sugar  Refining  Co..  61 N.  J.Eq.340. 

Stratton  v,  Dewey.  (C.  C.  A.)  79  Fed.  ft.  DakotaBldg..etc..Assoc.  v.  Price. 

Rep.  32.  169  U.  S.  45. 

3M«    8.  Riley  v,  Hodgkins,  57  N.  PartaanUp  AgraMMat.  — An    incon- 

J.  En.  278;  Richardson  v,  Loree,  (C.  sistent  construction  by  the  bill  of  a 

C.  A.)  94  Fed.  Rep.  375.  subjoined  partnership  agreement  will 

a.  Mengel  v,  Lehigh  Coal,  etc.,  Co.,  not  be  admitted  by  demurrer.    Gus- 

24  Pa.  Co.  Ct.  152;  Burroughs  School  dorff  v,  Schleisner,  85  Md.  360. 

V,  Board  of  Control,  62  S.  Car.  68.  0.  Alabama,  —  McCreery  v.  Berney 

4.  Clarke  v.  East  Atlanu  Land  Co..  Nat.  Bank,  116  Ala.  224. 

113  Ga.  21.  District  of  ColumHa,  —  Maese  v,  Her- 

9M«    4.  Barrett  t^.  Twin  City  Power  mann,  17  App.  Cas.  (D.  C.)  52;  Clark 

Co.,  Ill  Fed.  Rep.  45:  Stokes  v.  Farns-  v.  Mutual  Reserve  Fund  L.  Assoc.,  14 

worth,  99  Fed.  Rep.  836;  Crouch  v,  App.  Cas.  (D.  C.)  154;  Smith  v.  Reyn- 

Kerr.  38  Fed.  Rep.  549.  olds,  9  App.  Cas.  (D.  C.)  261;  Donald- 

9.  SAet  of   Tidlvre  to  01d«et.  —  Al-  son  v.  Wright,  7  App.  Cas.  (D.  C.)  45. 
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308.  See  note  i. 

300.  T.  Demttbbebs   to   Belief  —  2.  To    Jurigdiction.  —  See 
notes  4,  6. 
401.  4.  To  Matter  of  Bill  — ^.  Substance  —  (2)  Want  of 

Title  in  Plaintiff—  Generally.  — See  note  I. 

403.  (7)  Limitations  and  Laches.  —  See  note  4, 

404.  Laches,  —  See  note  5. 

405.  See  note  i. 

407.  (8)  Statute  of  Frauds.  —  See  note  2. 
b.  Form.  —  See  note  4. 

408.  Uncertainty.  —  See  note  2. 
400.  Want  of  Verification.  —  See  note  I. 

TL  DEKUBBEB8  TO  BiMOYEBT.  —  See  note  2. 

vn.  Objections   Not   Pbopeb   fob   Bekitbbbb.  —  See 

notes  9,  lo. 

Illinois.  —  Henderson  v.  Virden  Coal  had  been  guilty  of  laches  in  bringing 

Co.,  78  111.  App.  437.  suiis  to  collect  taxes. 

New  Mexico,  —  Lockharl  v,  Leeds,  10        4M*     1.  Leavenworth  v,  Douglass, 

N.  Mex.  568.  59  Kan.  416;  Wilson  p.  Wilson,  41  Ore- 

New  York,  —  Starbuck   v.    Farmers*  gon  459;  Gleason  z'.  Carpenter,  74  Vl. 

L.  &  T.  Co.,  28  N.  Y.  App.  Div.  308.  399;  Hubbard  v.  Manhattan  Trust  Co.. 

Pennsylvania.  —  Busster  r.  Weekcy,  (C.  C,  A.)  87  Fed.  Rep.  51;   Nash   r. 

18  Pa.  Co.  Ct.  33,  affirmed  i^  Pa.  Super.  Ingalls,  (C.  C.  A.)  101  Fed.  Rep.  645. 
Ct.  69.  407.    2.  Whiting c'.  Dyer,  21  R.  I.  85. 

United  States,  —  Lenrin  v.  Welsbach        4.  In  A/ar^^land  an  objection  on  the 

Light  Co.,  81  Fed.  Rep.  904.  ground  that  the  form  ot  a  bill  does  not 

399.    1.  Admission  of  Want  of  Oor-  comply  with  the  requirements  of  Pub. 

porate  Existence. —  Ademurier  to  a  bill  Gen.  Laws  Md.,  art.   16,  §§  131-133, 

oil  the  ground  of  nonjoinder  of  a  par-  must  be  raised  by  motion  and  not  by 

(icular  corporation  admits  the  truth  of  demurrer.     Chew   v.   Glenn,    82    Md. 

allegations  in  the  bill  that  no  such  cor-  370. 

poration   exists.     Wilmington   v.    Ad-        408,    8.  But  a  demurrer  will  not  lie 

dicks,    (Del.   Ch.    1893)  44  Atl.    Rep^  merely  because  the  allegations  of  the 

781.  hill  are  indefinite  and  uncertain  if  the 

399.    4.  Metropolitan  El.  R.  Co.  v.  bill  states  facts  sufficient  to  entitle  the 

Johnston,  84  Hun  (N.  Y.)  83.     Contra^  complainant  to    relief.     Pacific   Llve- 

McCormick   Harvesting  Mach.  Co.  v.  Stock  Co.  v.  Hanley,  98  Fed.  Rep.  327; 

Markert,  107  Iowa  340.  Flynn  v.  Detroit  Third  Nat.  Bank,  122 

In  Georgia,  under  the  Uniform  Pro-  Mich.  642.    See  also  Robinson  v,  Kun^ 

cedure  Act  ot  1887,  a  demurrer  on  the  kleman,  117  Mich.  193;  Hentz  v.  Delta 

ground  that  the    compiaiciant  has  a  Bank,  76  Miss.  429;  Goldan  v.  Goode, 

sufficient   remedy  at  law  will  not  lie  76  Miss.  400. 

unless  the  bill  asks  for  relief  by  the        499.     1.  Daschke  v.  Schellenberg, 

issuance    of    an    extraordinary    writ.  125  Mich.  216,  riting  6  Encyc.  of  Fl. 

Reid  V.  Wilson,  109  Ga.  424.  and  Pr.  409. 

6.  Inskeep  v.  Hook,  8  Pa.  Dist.  241.        8.  Larterv.  Canfield.  59N.  J.  Eq.  461. 

401*    1.   Butie    Hardware    Co.    v.        The  reason  why  the  discovery  sought 

Frank,  25  Mont.  344,  citing  6  Encyc.  of  should  not  be  allowed  must  be  apparent 

Pl.  and  Pr.  400.  on  the  face  of  the  bill,  otherwise  the 

403.    4.  Nash  v,  Ingalls,  (C.  C.  A.)  demurrer  will  be  overruled.     Bliss  v. 

loi  Fed.  Rep.  645.  Parks,  175  Mass.  539. 

494.    5.   French    v.    Woodruff,    25        9.  Berwind  v.  Canadian  Pac.  R.  Co.. 

Colo.  339;    Fairplay   v.    Park   County  98  Fed.  Rep.  158. 
Com*rs,  29  Colo.  57,   wherein  it  was        10.  Boutwell  r.  Vandiver,   123  Ala. 

held  that  a  demurrer  would  not  lie  to  634.  See  also  Surplusage,  Irrelevant 

raise  the  objection  that  a  municipality  or  Redundant  Matter. 
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410.  YIIL  FVHCTI0V8  OF  Oevxeal  ahb  Spsoial  Dekitbbebs  — 
1.  Deftcts  Beached  by  Oeneral  Demurrer.  —  See  notes  2,  3. 

411.  2.  Statutory  Provisioni  Eelating  to  Oeneral  Demurrer. — 
See  note  i. 

IX  COHtTBVCTIOH  OF  BiLL  OH  DSMUBBXIL  —  See  note  3. 

413.  XTT,  DsxTTBSEB  Obe  Tsinra  ^  See  note  6. 

414.   XTIT.   DSXUBBEB  IB  COBJVVCTIOH  WITH  OTHSB  DEFEH8E8 

—  !•  SeYoral  Defenees  Permissible.  —  See  note  i. 

8.  Demurrer  When  Overruled  by  Plea  or  Answer.  —  See 
notes  3,  4. 

41 JS.  See  note  i. 

41 S.  8.  Incorporating  Demurrers  in  Answers.  —  See  notes  t,  2. 
418.  XIY.  Demubbeb  Too  ExTEHeiYS,  Bab  — S.  Applications 
of  Bule  —  a.  Where   There   Are   Several   Grounds  of 
Relief.  —  See  note  2. 

410*    8«  Parker  v,  Stevens,  61  N.  J.  414.    1.  Bennett  v,  Bennett,  63  N. 

Eq.  163.  J.  Eq.  306. 

8.   Daschke    9.    Schellenberg,     124  8.  Frederick  Coanty  v,  Frederick,  88 

Mich.  16  Uiting  6  Encyc.  of  Pl.  and  Md.  662  [citing  6  Encyc.  of  Pl.  and 

Pk.  410];  Eagantr.  Con wajr,  11563.130.  Pr.  414];  Droop  v.  Ridenour,  9  App. 

Wlwra  Pifft  of  the  BiU  Is  SoAcient  a  Cas.  (D.  C.)  95;  Casselberry  v.  Citizens 

general  demurrer  will  not  lie.     Junior  Pass   R.  Co.,  6  Pa.  Dtst.  50.     But  see 

Order  Bldg.,  etc.,  Assoc,  v.  Sharpe,  63  Alexander  v,  Alexander,  13  App.  Cas. 

N.  J.  Eq.  500;  Turner  v.  Stewart,  51  (D.  C.)  334,  in  which  case  it  was  held 

W.  Va.  493.  that  it  was  within  the  discretion  of  the 

411.    !•  Vew  Jeney.  —  Under  New  court  to  allow  a  party  to  demur  and  to 

Jersey  Chancery  Rule  209,  a  demurrer  plead  to  the  same  matter  in  the  bill. 

mast  specify  wherein  the  bill  shows  4.  Hardingt/.  American  Glucose  Co., 

oa  its  face  that  the  complainant  is  noi  182  111.  641;  Bond  v.  Pennsylvania  Co., 

eniicled  to  equitable  relief.    General  171  III.  508;  Hentz  v.  Delta  Bank,  76 

allegations  that  the  bill  does  not  present  Miss.  429  [each  citing  6  Encyc.  of  Pl. 

a  case  sufficient  for  answer  or  relief  are  and   Pr.   414];   Strang  v.    Richmond, 

not  sufficient.     Bishop  v.  Waldron,  56  etc.,  R.  Co.,  (C.  C.  A.)  loi  Fed.  Rep.  511. 

N.  J.  Eq.  4B4,  affirmed  (N.  J.  1899)  43  416*     1.  Crots-bilL  —  A  defendant  is 

Ail.  Rep.  1098.  not  estopped  from  urging  his  demurrer 

S.  On  a  G«B0ral  Demiimr  a  bill  will  be  to  the  original  bill  by  filing  a  cross-bill. 

sustained  if  it  sets  out  grounds  for  equi-  Bennett  v,  Bennett,  63  N.J.  Eq.  306. 

table  relief  even  though  such  grounds  See  also  Cross-bills. 

are  imperfectly  pleaded.     Robinson  v.  Withdrawal  of  Answer.  —  When  a  de- 

Kankleman,  117  Mich.  193.    See  also  murrer  and  an  answer  have  been  filed 

Miller  v.  Hare,  43  W.  Va.  647.  to  the  same  petition,  it  is  discretionary 

41Si.    6,  A  Jkoniirrer  for  Mi^oinder  or  with  the  court  to  allow  the  withdrawal 

Vm^joindor  of  Partiof  may  be  interposed  of  the  answer  and   to  determine  the 

0re  Unus  at  .the  trial.     Van  Orden  v,  questions  raised  by  the  demurrer.    Fin- 

Van   Orden,  (N.  J.  1898)  41  Atl.  Rep.  ley's  Estate,  196  Pa.  St.  140. 

671.     See  also  Parties  to  Actions.  416.    1.  An  answer  which  sets  up  a 

XfoitaUo  Sftoppol.  —  Federal  courts  general  admission  of  all  the  material 

may  consider  the  defense  of  equitable  allegations  of  the  bill,  but  denies  that 

estoppel  when  assigned  ore  tenus  under  the  complainants  have  any  rights  to 

a  general  demurrer,  and  even  JMtf  j/cff/f.  equitable  relief,  is  for  all  purposes  a 

Post  tr.  Beacon  Vacuum  Pump,  etc.,  demurrer.     Bennett  v,  Bennett,  63  N. 

Co.,  (C.  C.  A.)  89  Fed.  Rep.  i.  J.  Eq.  306. 

XsBMdy  at  Law.  —  In  Hoff  v,  Olson,  2.  Bird  v.  Magowan,  (N.  J.  1898)  43 

loi  Wis.   it8,  it  was  held  that  the  ob-  Atl.  Rep.  278. 

jection  that  the  complainants  had  an  419*    2.  In^e  v,  Demouy,  122  Ala. 

adequate  remedy  at  law  could  not  be  169,  citing  6  Encyc.  of  Pl.  and  Pr.  418. 

raised  by  demurrer  are  tenus.  See  also  the  following  cases: 
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418.  b.  Where  Any  Part  of  Relief  Sought  Is  Grant- 

ABLE.  —  See  note  3. 

49#.  c.  Where  Both  Relief  AND  Discovery  Are  Sought. 

—  See  notes  3,  4. 

431.  XT.  FXAXB  OF  Bbmvbbeb  —  8.  Gauiet  of  Demurrer.  —  See 
notes  2,  3. 

499*  Bptdfio  AffpliMtioB.  —  See  note  4. 

43S.  6.  Oath.  —  See  note  3. 

494.  XTL  FiUHG  Dbxvsubs  —  S.  After  Time  Hai  Expired.  — 
See  note  4. 

8.  After  Answer.  —  See  note  5. 

496.  XTIL  BsTTiHO  Bowv  Bxmuxxsb   fob  Aboumsht  avd 

HXABUrO  —  If  D«mvrr«r  Is  InMrpenttd  in  Aniwer.  —  See  note  3. 

Alabama,  —  Worthlngton  v.   Miller,  of  the  bill  that  it  is  without  eaoity!. 

134  Ala.  420;    Hereford  v,   Hereford,  Compare  Ideal  Clothing  Co.  v.  Hazle, 

134  Ala.  331;  Beall  v,  I^hman  Darr,  126  Mich.  262;  Schaub  v.  Welded  Bar- 

no  Ala.  446;  Moore  r.  Alabama  Nat.  rel  Co.,  (Mich.  1902)  90  N.  W.  Rep.  335, 

Bank,  120  Ala.  89;  Lea  v.  Iron  Belt  decided  under  the  Michigan  chancery 

Mercantile  Co.,  119  Ala.  271.  rule  requiring  that  a  general  demurrer 

Ne^v  Jersey,  —  Larter  v,  Canfield,  59  shall  state  the  specific  reasons,  in  mat- 

N.  J.  Eq.  461.  ters   of   substance,    on    which     it   is 

Tennessee,  —  Lowry  v,  Stapp,  (Tenn.  based. 

Ch.  1899)  53  S.  W.  Rep.  194.  499.    4.  Bristol  tr.  New  England  R. 

United  States, —  Berwind  v,  Canadian  Co.,  70  Conn.  305. 

Pac.  R.  Co.,  98  Fed.  Rep.  158.  433.    1.  American  Steel,  etc.,  Co., 

41S.    e.  Alabama,  —  Moore  v,  Ala-  v.  Wire  Drawers,  etc.,  Unions.  90  Fed, 

bama  Nat.  Bank,  120  Ala.  89;  Barks-  Rep.  598;  Preston  v.  Finley,  72  Fed. 

dale  V,  Davis,  114  Ala.  623.  Rep.  850  (U.  S.  Equity  Rule  31). 

Distfict  of   Columbia, -r- S^iikcYit    v,  434.    4.  Saunders  v.  Savage,  (Tenn. 

Electrolibration  Co.,  4  App.  Cas.  (D.  Ch.  1900)  63  S.  W.  Rep.  218. 

C.)453.  5.  In    Brazoria   County  v,  Youngs- 

Fiorida,  —  Louisville,  etc.,  R.  Co.  v.  town   Bridge  Co.,  52  U.  S.  App.  6,  it 

Gibson,  (Fla.  1901)  31  So.  Rep.  230;  was  held  that   unless   objection  was 

Durham  v.  Stephenson,  41  Fla.  ii3.  raised  at  the  time  when  a  demurrer 

Tennessee,  —  Overall  v.  Avant,  (Tenn.  which  had  been  filed  after  answer  was 

Ch.  1897)  46  S.  W.  Rep.  103 1 ;  Hall  v,  brought  on  for  hearing,  it  was  within 

Calvert,  (Tenn.  Ch.  1897)  46  S.  W.  Rep.  the  discretion  of  the  court  to  hear  it  or 

1 120.  dismiss  il. 

490.    e.  Parker   v.    Simpson,    180  Interpodng  Bill  of  B«view,  —  In  Ten- 

Mass.  334.  nessee  the  fact  that  the  defendant  has 

4.  Johnson   v.   Ford,  109  Fed.  Rep.  filed  a  bill  of  review  will  not  estop  the 

501.  chancellor  from  hearing  a  demurrer  in- 

491«    8.  H«w  Jersey  — Govt   Bnlst.  terposed  by  the  defendant  to  the  origi- 

—  Under  New  Jersey  Chancery  Rule  nal    bill.     McGuire    v,   Gallagher,  95 
209,  requiring  every  demurrer  to  speci-  Tenn.  349. 

fy  the  grounds  upon  which  it  is  inter-  If  an  Amended  Bill  Has  Been  Filed 

posed,  a  demurrer  which  alleges  that  changing  the  nature  of  an  action,  the 

the  bill  does  not  state  a  cause  entitling  defendant  may  demur  although  he  has 

the  complainant  to  any  relief  Is  suflS-  answered  the  original  bill.    Sanche  v. 

cient.     Demarest  v.  Terhune,  62  N.  T.  Electrolibration  Co.,  4  App.  Cas.  (D. 

Eq.  663;  Goldengay  v.  Smith,  62  N.  J.  C.)  453. 

£<!•  354*     Compare  Bishop  v,  Waldron,  436.    8.  In    Tennessee  a    demurrer 

56  N.  J.  Eq.  484.  relied  on  in  tbe  answer  is  waived  if 

e.  Larter  v.  Canfield,  59  N.  J.  Eq.  461,  not  called  up  before  the  hearing  on  the 

holding  that  the  grounds  upon  which  merits.    Chattanooga  Grocery  Co.  v, 

a  demurrer  is  based  need  not  be  speci-  Livingston,  (Tenn.  Ch.  1900)  59  S.  W. 

fied  where  it  is  apparent  from  the  face  Rep.  470. 
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419S.  TTCEL  BuBTAnmre  Dixoubb  —  1.  To  Part  of  MIL  — 
Sec  note  4. 

2.  To  Whole  of  Bill  —  See  note  5. 
497.  AwwmI— lit  Bflfm  AUoviif  Btoiwrer.  —  See  note  I.     See  also 
Amendments. 

S.  Amondmonts  —  etMnOlj.  —  See  notes  2,  3. 
Tifwlt>tt<m  of  Mgkt  to  AaimA.  —  See  note  8. 
499.  6.  Sflbot  of  Knal  Dooroe  on  Bmlabiiiig  ]>oiiiiirror.  —  See 
note  I. 
4S9.  ZDL  OrxBKVLnre  DnnrmBiB  —  1.  Sooond  ]>oiiiiirr0r  — 

Lmtv  u  ra*  VtoeMtfy.  —  See  note  I. 

To  Ai— Miid  Bin.  —  See  notes  2,  3. 
4S1.  2.  Answer  After  ]>emnrrer  Orerrnled.  —  See  note  i. 
4SA  WhAi  lUUor  Itt  Vp  bj  Aniwer.  —  See  note  I. 

4SS.  XX.  Detects  Waited  bt  FAiLirBB  to  Dekvb  —  1.  Befeets 
of  Bnbslanoe.  —  See  note  3. 


4.  Hentx  v.  Delta  Bank,   76  growing  out  of  the  contract.    Smith  v. 

Miss.  A»i^\ctHng  6  Encyc.  of  Pl.  and  Bell,  70  III.  App.  490. 

PR.426]:  Eakta  v.  Hawkins,  4B  W.Va.  4M.    1.    Biliingsea  v,  Manear,  47 

364.     But  see  Coleman  r.   Bats,  130  W.  Va.  785. 

Ala.  966.  S.  MaUm  BtmumUA  ia  Amndid  BUL 

9.  See  Bradshaw  9.  Bradshaw,  9  Pa.  —  Nothing  in  an  amended  bill  is  sub- 

DisL  I,  holding  that  if  the  matter  set  ject  to  a  demurrer  except  matter  therein 

np  in  the  bill  would  compel  a  judge  or  contained  which  was  not  set  op  in  the 

referee  to  find  in  favor  of  the  defend-  original  bill,  if  a  demurrer  to  the  origi- 

ant,  a  demurrer  thereto  will  be  sus-  nal  bill  has  been  overruled.    Bond  v, 

tained.  Pennsylvania  Co.,  171  111.  508. 

497.    1.  MacVeagh  v,  Denver  Citv  S.  mnd  9.  Pennsylvania  Co.,  171  111. 

Water  Works  Co.,  (C.  C.  A.)  85  Fed.  508,  citing t  Encyc.  of  Pl.  and  Pr.43o. 

Rep.  74.  431.    1.  Under  the  Vermont  chan- 

t.  Berliner  Gramophone  Co.  v.  Sea-  eery  rules,  permission  to  the  defendant 

man,  (C.  C.  A.)  113  Fed.  Rep.  750,  in  10  answer  after  demurrer  overruled  is 

which  case  it  was  held  that  the  grant-  discretionary  with  the  chancellor.  State 

ing  of  leave  to  amend  is  discretionary  v,  Massey,  72  Vt.  210. 

with  the  court  and  will  not  be  reviewed  Veeesiity  for  Exesptioas.  —  When  the 

unless  s:ross  abuse  of  such  discretion  defendant  answers  without  saving  an 

is  apparent.  exception  to  a  decree  overruling  his 

S.  Alfred  Richards  Brick  Co.  v.  At-  demurrer,  he  cannot  thereafter  com- 

kinson,  16  App.  Cas.  (D.  C.)  462;  Bos-  plain    of    such    decree.     Sweeney    v. 

ton.  etc.,  R.  Co.  v.  Parr,  98  Fed.  Rep.  Kaufmann,  168  111.  233;  Gleason,  etc., 

483  Mfg.  Co.  V,  Hoffman,  63  111.  App.  294, 

8.  Soggwtsd  AmondinsBtf.  —  The  mere  affirmed  ifA  111.  25.     See  also  Black  v. 

fact    that    the    complainant    suggests  Miller,   173    III.  489,  reversing  71  III. 

amendments    to  a    bill  demurred  to,  App.  342;  Smith  v.  Smith,  169  111.  623; 

which,  if  inserted,  would  make  it  suifi-  Jocelyn  v.  White,  98  III.  App.  50.    And 

cient,  is  no  reason  for  overruling  a  de-  see  Exceptions  and  Objections. 

murrer.      Mutual    Reserve    Fund    L.  439.    1.  Fields  v,  Killion,  120  Ala. 

Assoc.  V.  Bradbury,  53  N.  J.  Eq.  643.  373,  holding  that  the  matter  previously 

4W.    1.  How  fvt  Baerss  Oonelaiivi  set  up  in  the  demurrer  will  be  stricken 

•r  Biybti.  —  A  decree  which  declares  from  the  answer, 

that  the  court  finds  "  that  there  are  433.    S.  Btserriiig   Orouids   of  Bs- 

00  equities  in  the  said  petition,  and  muirar  la  Answer.  —  In  Illinois  the  de- 

that  the  said  demurrer  should  be  sus-  fendant  may  set  forth  in  his  answer 

uined  and  said  petition  dismissed  for  that  he  reserves  any  and  all  grounds 

want  of  equity,"  is  not  subject  to  the  that  he  might  have  for  demurring  to 

objection  that  it  is  conclusive  of  all  the  the  bill,  and  therefore  any  demurrer 

equitable  rights    between  the  parties  that  he  may  interpose  will  be  heard. 
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4S4.  2.  Formal  Defects.  —  See  note  4. 

436.  XZIL  Demubbebs  to  Bills  Hot  Obioival  —  2.  Bnpple- 

mental  Bills.  —  See  note  2. 

Schack  V,  McKey,  97   III.  App    460.  Failure  to  Allege  Lack  of  Lagsl  Bemedj. 

See  also  Johnson  v.  Wingrfield,  (Tenn.  * —  In  McCann  v.  Hazard,  (Supm.  Ct. 

Ch.  1897)  42  S.  W.  Rep.  203.  Spec.  T.)  36  Misc.  (N.  Y.)  7.  it  was  held 

But  in  Matney  v,  Raili£f,  96  Va.  231,  that  a  failure  to  allege  that  the  com- 

the  court  said:    **  The  only  reference  plataant  had  no  adequate  remedy  at  law 

to  a  demurrer  in  the  case  is  a  statement  need  not  be  demurred  to,  but  the  ob- 

tn  the  appellant's  answer  that  he  re-  jection  could  be  raised  by  answer, 

serves  '  all  just  exceptions  to  the  many  434.    4.  Hoff  v.  Olson,  toi  Wis.  118. 

deficiencies  by  demurrer  to  a  bill  ex-  436.    S.  Bennett  v.  Bennett,  63  N. 

hibited/  etc.     Under  the  most  liberal  J.  Eq.  306.    See  also  £x  /.  Woodruff, 

construction  of  pleadings,  thai  state-  123  Ala.  99,  holding  that  under  Civ. 

raent  could  not  be  regarded  as  alleging  Code  Ala.,  ^  720,  a  demurrer  would  lie 

that  the  bill  was  insufficient  in  law."  to  a  cross-bill  filed  with  an  answer. 
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439*  I  IMTBODVOTIOV  —  Conetitiitloiua  Uw.  —  See  note  I. 

IL  DSFIVITIOV.  —  See  note  2a. 
440.  m.  Office  of  DsmrBBSB.  —  See  notes  i,  2. 
17.  Who  Mat  Ssmvs.  —  See  note  5. 
[TIbm  of  Demurring.  —  The  general  rule  is  that  if  a  defendant 
introduces  any  original  evidence  in  his  behalf,  he  cannot  there- 
after demur  to  the  plaintiff's  evidence.     See  note  5^.] 

439.     1.    Sammers    v.    Louisville,  S.  Yarianea.  —  Where  there  is  cocn- 

etc,  R.  Co.,  96  Tenn.  459.     See  also  petent  evidence  tending   to  establish 

Corbett  v.  Smith,  loi  Tenn.  368.  the  plaintiff's  cause  of  action,  the  court 

%a,  Wbat  DoM  Hot  Amrant to  Toehnieal  may  overrule  a  demurrer  to  the  evi- 


r. —  In    Morrovr    v.    Fleming,  dence  because  of  variance  and  allow 

(Tex.  Civ.  App.  1902)  69  S.  W.  Rep.  him  to  amend.     McCormick  Harvest- 

244,  when  one  of  the  parties  had  rested  ing  Mach.  Co.  v.  Hayes,  7  Kan.  App. 

the  other  stated  that  he  would  urge  as  141.     But  where  the  variance  between 

a  defense  that  the  evidence  adduced,  the  proof  and  the  plaintiff's  allegation 

standing  alone,  was  insufficient  to  bus-  is  such  as  cannot  be  cured  by  amend- 

tain  a  judgment  against  him,  but  did  ment,  as  where  the  amendment  would 

not  ask  judgment  as  to  the  sufficiency  convert  an  action   in   tort  to  one   in 

of  the  evidence,  and  proceeded  to  offer  contract,  a  demurrer  to    the  evidence 

testimony  in  his  own  behalf.     It  was  should  be  sustained.    Ellis  v.  Flaherty, 

held  that  there  was  no  technical  de-  65  Kan.  621. 
murrer  to  the  evidence.  6.  Bennett  v,  Perkins,  47  W.  Va.  425, 


1.    Loob    V,    Fenaughty,    60  quoting  6  Encyc.  of  Pl.  and  Pr.  440. 

Kan.  570;  Southern  R.  Co.  v,  Leinart,  Contra,  Bowman  v.  Dewing,  50  W.  Va. 

107  Tenn.  635.  445,  holding  that  the  decision  in  Ben- 

Cmo  Hot  Triahle  bj  Jury  m  of  Bight,  nett  v,  Perkins,  47  W.  Va.  425,  was  a 
—  Though  a  case  Is  not  triable  by  a  departure  in  some  degree  from  the 
jury  as  a  matter  of  right,  if  a  jury  is  former  holdings  of  the  court;  that 
impaneled  and  evidence  is  adduced  either  party  may  demur,  and  that  all 
before  it  for  consideraiton,  the  same  the  evidence  must  t>e  certified  and  con- 
rules  obtain  as  those  which  govern  sidered  by  the  court,  giving  to  the  de- 
cases  triable  by  a  jury  as  of  right,  un-  murree  the  full  benefit  of  all  just  Infer- 
less  the  court  thereafter  dispenses  with  ences  and  disregarding  thedemurrant's 
the  jury  for  the  purpose  of  trying  the  evidence  wherein  it  conflicts  with  that 
case  itself.  This,  however,  is  not  ac-  of  thedemurree. 
complished  by  discharging  the  jury  6^.  Sands  v.  Southern  R.  Co.,  108 
and  hearing  and  deterinining  a  demur-  Tenn.  i;  Summers  v,  Louisville,  etc., 
rer  to  the  evidence;  and  if,  in  such  a  R.  Co.,  96  Tenn.  459-  Qmtpare  Mottovn 
case,  there  is  any  evidence  to  support  v.  Fleming,  (Tex.  Civ.  App.  1902)  69 
the  issue  in  behalf  of  the  demurree,  it  S.  W.  Rep.  244. 

is  e  rror  to  sustain  the  demurrer.     Loob  OroM-oxamiiiatioii.  —  In  Tennessee  it  is 

r.  Fenaughty,  60  Kan.  570.  held  that   a  cross-examination  as  to 

te  th«  Babniisioia  of  an  Agreed  Omo,  matters  not  inquired  about  on  direct 

the  facts  and  the  measure  ofdamages,  examination  will  not   preclude  a  de- 

if  any,  being   agreed   upon,  there  is  murrer  to  evidence.    Sands  9.  Southern 

nothing  for  a  jury  to  do,  and  a  demur-  R.   Co.,   108  Tenn.   i;  Cooley  v.  Gal- 

rer  to  the    evidence    is    not    proper,  yon,  (Tenn.  1902)  70  S.  W.   Rep.  607. 

Bridgeport  Wooden-Ware  .Mfg.  Co.  v.  See  generally  Examination   of  Wit- 

LouisviUe,  etc.,  R.  Co.,  103  Tenn.  490.  nesses. 

Supp.  PI.  &  Pr.— 6  81 
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441.  7.  Effect  of  Semvuieb  —  1.  What  Is  Admitted.  —  See 
note  I. 

443.  See  note  i. 

444.  2.  What  Is  Waived  —  a.  Demurrant's  Evidence  — 

Exoeptioni .  —  See  note  4. 

445.  *.  Evidence  of  Demurree  Favorable  to  Demur- 
rant. —  See  note  i. 

Beoondling  Conflioting  Eyidenea.  —  See  note  2. 

c.  Objections  to  Competency  of  Evidence.  —  See 
note  3. 

441*    1.  Florida.  ~r  Yet  v,   Florida  West    Virginia,  —  Heard   v,  Chesa- 

Sugar  Mfg.  Co.,  36  Fla.  612;  Ingram  peake,  etc.,  R.  Co.,  26  W.  Va.  455. 

V,  Jacksonville  St.  R.  Co.,  (Fla.  1901)  444.    4.  Bowman  v.  Dewing,  50  W. 

30  So.  Rep.  800.  Va.  445,  quoting  6  Encyc.  of  Pl.  and 

Indiana,  —  Curryer  v,  Oliver,  27  Ind.  Pr.  444.     And  see  the  following  cases: 

App.  424.  Virginia.  —  Georgia  Home  Ins.  Co. 

Kansas,  —  Union  Tp.  v,    Hester,  8  v.  Goode,  95  Va.  751;  Watts  z^.  Southern 

Kan.  App.  725;  Croll  v,  Atchison,  etc.,  Bell  Telephone,  etc.,  Co.,  100  Va.  45; 

R.  Co.,  57  Kan.  550;  Rogers  v,  Hodg-  Bowers  v.  Bristol  Gas,  etc.,  Co.,  loo 

son,  46  Kan.  276;  Beulel  v,  Standou,  Va.  533;  Virginia  University  <r.  Snyder. 

7  Kan.  App.  813;  St.  Louis,  etc.,  R.  100  Va.  567. 

Co.  V,  Toomey,  6  Kan.  App.  410;  Chero-  West  Virginia,  —  Shaver  v,  Edgell, 

kee,  etc..  Coal,  etc.,  Co.  v,  Britton,  3  48  W.  Va.  502.    See  also  Talbott  v. 

Kan.  App.  292;    Fuller   v,  Torson,   8  West  Virginia,  etc.,   R.    Co.,  42    W. 

Kan.  App.  652.  Va.  560. 

Missouri,  —  Barthv.  Kansas  City  El.  445.    1.  Curryer  v.  Oliver,  27  Ind. 

R.  Co.,   142   Mo.  535;  Ft.  Scott  First  App.  424.     Contra,  Corbett  v.  Smith* 

Nat.  Bank  v,  Simpson,  152  Mo.  638;  loi  Tenn.  368,  holding  that  the  doctrine 

Young  V,   Webb  City,    150  Mo.   333;  that  if  the  evidence  is  conflicting  only 

Creighton    v.    Modern    Woodman    of  that  which  is  most  favorable  to  the 

America,  90  Mo.  App.  378;  Steube  v,  demurree  must  be  looked  to,  isnotcor- 

Christopher,  etc..  Architectural  Iron,  rect;  that  on  demurrer  by  the  defend- 

etc.,  Co.,  85  Mo.  App.  640.  ant,  the  plaintiff's  evidence  must  be 

Oregon,  —  See  Willis  v,  Crawford,  38  looked  to  as  a  whole,  and  all  reasonable 

Oregon  522.  inferences  drawn  from  it  in  his  favor, 

Tennessee, —  Coleman    v,    Bennett,  but  none  of  it  must  be  excluded  simply 

(Tenn.  1902)  69  S.  W.  Rep.  734.  because  it  is  unfavorable  if  it  is  not 

Virginia,  —  Virginia    IJniversity   v,  shown  by  other  evidence  to  be  incorrect. 

Snyder,  100  Va.  567;  Watts  v.  Southern  2.  Qualifloadon  of  Bnla.  —  The  court 

Bell  Telephone,  etc.,  Co.,  100  Va.  45.  is  not  bound  to  take  a  statement  of  a 

West   Virginia,  —  Bulkley  v,  Sims,  witness  upon  a  given  fact  as  infallibly 

48  W.  Va.  104.  true  merely  because  no  witness  contra- 

Ths  Bolt  Wliieh  Must  Guide  the  Court  diets  him  in  that  statement.    The  con- 

is  that  all  of  the  adversar>'s  evidence  tradiction  may  lie  in  the  physical  facts, 

is  admitted  to  be  true  and  all  of  the  as,  for  example,  where  a  man  who  was 

evidence  in   favor  of  the  demurrant  reauired  to  watch  in  order  to  see  an 

which  might  have  been  adduced  up  to  object  says  he  did  watch  but  did  not 

that  point  shall  be  considered  either  as  see  it,  when  the  object  was  admittedly 

withdrawn  or  as  untrue.    Jaffray  v,  visible  and  there  was  plenty  of  light 

Wolf,  4  Okla.  303.  and  no  obstruction  to  the  sight.    Gunn 

449.     1.  Florida,  —  Fee  v,   Florida  v,  Ohio  River  R.  Co.,  42  W.  Va.  676. 

Sugar  Mfg.  Co.,  36  Fla.  612.  3.  Southern  R.  Co.  v.  Leinart,  107 

Indiana.  —  Geiser  Mfg.  Co.  v,  Lee,  Tenn.  635  [quoting  6  Encyc.  of  Pl. 

(Ind.  App.  1903)  66  N.  E.  Rep.  701.  and   Pr.  445];   Coleman  v,   Bennett, 

AaMjdj. ~  Morrow  V.  Pullman  Palace  (Tenn.  1902)  69  S.  W.  Rep.  734;  Inter- 
Car  Co.,  (Mo.  App.  1903)  73  S.  W.  national,  etc.,  Rl  Co.  v,  Davis,  17  Tex. 
Rep.  281.  Civ.  App.  340. 

Virginia,  —  Simons  7/.  Southern  R.  In  West  Yirgiala,  however,  it  is  held 

Co.,  96  Va.  152.  that  the  rule  that  the  court  shall  re- 
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44 A.  See  note  i. 

447.  YL  JoiVBSB  IH  DSMVBBBB  — 2.  When  Joinder  May  Be 
Compelled  —^.  Where  Evidence  Is  Parol.  —  See  note  4. 

448.  See  note  3. 

449.  Ym  FOEM  OF  Dejcusbeb  —  2.  To  Be  in  Writing.  —  See 
note  7. 

490.  3.  What  Should  Appear  in  Demnrrer.  —  See  notes  i ,  2. 

491.  Parol  STidence.  —  See  note  I. 

DC.    PBOcnsnnres   Afteb   Joiitoeb  —  2.    Aflsessment   of 
Damagoi.  —  See  note  7. 

gard  the  demurrant  as  admitting  not  Co.,96  Tenn.459;  Bridgeport  Wooden- 
only  the  credit  and  truth  of  all  the  evi-  Ware  Mfg.  Co.  v.  Louisville,  etc.,  R. 
deoce  io  favor  of  the  demurree,  but  all  Co.,  103  Tenn.  490,  holding  that  where 
inferences  of  fact  that  may  be  fairly  the  demurrer  refers  to  an  exhibit  as 
deduced  from  it,  and  that  in  determin-  containing  the  evidence,  but  the  ex- 
ing  the  facts  inferable  from  the  evi-  hibit  is  not  filed  and  is  not  identified 
dence  inferences  most  favorable  to  the  by  the  demurrer,  nor  set  out  in  it,  and 
demurree  will  be  made  In  cases  of  is  not  made  a  part  of  the  record  by  a 
grave  doubt,  does  not  give  to  the  de-  bill  of  exceptions,  the  appellate  court 
murree  the  benefit  of  testimony  offered  cannot  revise  the  action  of  the  lower 
in  che  case  which  is  incompetent  and  court  on  the  demurrer, 
inadmissible  and  was  properly  ob-  But  it  is  not  essential  that  the  de- 
jected to  when  offered,  nor  of  any  murrer  should  set  out  and  specify  in 
inferences  to  be  drawn  therefrom,  what  particulars  the  evidence  is  insuffi- 
Huntington  Nat.  Bank  v,  Loar,  51  W.  cient  to  warrant  a  judgment.  Aver- 
Va.  540;  Klinkler  v.  Wheeling  Steel,  ments  generally  that  no  recovery  is 
etc..  Co.,  43  W.  Va.  219.  warranted  by  the  testimony  adduced 

446.  1.  Ft.  Scott  First  Nat.  Bank  and  the  legitimate  deductions  and  in- 
V.  Simpson,  152  Mo.  638.  ferences  to  be  drawn   therefrom   are 

447.  4.  Ingram  v,  Jacksonville  St.  sufficient.  Artenberry  v.  Southern  R. 
R.  Co.,  (Fla.   190 1)  30  So.  Rep.  800;  Co.,  103  Tenn.  266. 

Caldwell   v.  State,  (Fla.  1901)  30  So.  The  Demnrrer  Should  Admit  the  Trath 

Rep.  814;    Holland  v.  State,   39  Fla.  of  the  ETidence  to  which  it  is  interposed, 

178;  Fee  V,  Florida  Sugar  Mfg.  Co.,  36  with  all  legitimate  inferences  and  de- 

Fla.  612.  duciions  to  be  drawn  therefrom.     In- 

448.  S.  Hollandsworth  V.  Stone,  47  gram  v.  Jacksonville  St.  R.  Co.,  (Fla. 
W.  Va.  773.  But  in  a  later  case  in  1901)  30  So.  Rep.  800;  Illinois  Cent.  R. 
Virginia  it  was  held  that  the  reason  Co.  zf.  Brown,  96  Tenn.  559;  Summers 
for  the  first  qualification  (that  the  case  v.  Louisville,  etc.,  R.  Co.,  96  Tenn.  459. 
be  plainly  against  the  demurrant)  no  See  also  supra^  VI.  2.^.  Where  Evidence 
longer  exists,  and  therefore  the  quali-  Is  Parol, 

fication  itself  is  not  to  be  regarded.  451.    1.  Ingram  v,  Jacksonville  St. 

Virginia    University    v.   Snyder,    100  R.  Co.,  (Fla.   1901)  30  So.  Rep.  800; 

Va.  567.  Fee  v.   Florida  Sugar  Mfg.    Co.,    36 

4M.  7.  Summers!^.  Louisville, etc.,  Fla.  612. 

R.  Co..  96  Tenn.  459.  7.  Where  the  Amount  Sued  for  Is  a 

4ft#.     1.   Virginia,  —  Chesapeake,  Snm  Certain,  the  court  may  instruct  the 

etc.,  R.  Co.  V.  Sparrow,  98  Va.  630.  jury  to  find  a  verdict  for  that  sum  sub- 

West  Virginia,  —  Bowman  z/.  Dew-  ject  to  the  opinion  of  the  court  upon 

ing.  50  W.  Va.  445;  Berkeley  v,  Chesa-  the  defendant's  demurrer  to  the  evi- 

peake,  etc.,  R.  Co.,  43  W.  Va.  11.  dence.     Mathews    v.   Traders'   Bank, 

2.  Summers   v,  Louisville,  etc.,  R.  (Va.  1897)  27  S.  E.  Rep.  609. 

Co.,  96  Tenn.  459;  Bridgeport  Wooden-  Instmction  on  Kerits.  —  In  an  action 

ware  Mfg.  Co.  v.  Louisville,  etc.,  R.  for  damages  for  personal  injuries,  a 

Co.,  103  Tenn.  490.  charge  which  goes  to  the  liability  of 

The  STidenee  ItaOMirred  to  Mnst  Be  Set  the  defendant  for  any  amount  and  the 

Ont,  or  the  demurrer  will  be  bad.     Illi-  right  of  the  plainliff  to  recover  for  any 

nois  Cent.  R.  Co.  v.  Brown,  96  Tenn.  amount  is  not  proper  after  the  defend- 

559;  Summers  v,  Louisville,  etc.,  R.  ant's  demurrer  to  the  evidence  is  over- 
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4«i3.  3.  When  Demurrer  Should  Be  SutaineiL  —  See  note  4. 
433.  See  note  i.    . 

4.  When  Demnrrer  Should  Be  Overruled.  —  See  note  3. 
4«i4*  See  notes  i,  2. 

ruled,  as  such  questions  are  settled  as  etc..  Coal,  etc.,  Co.  p,  Britton,  3  Kan. 

a  matter  of  law  by  overruling  the  de-  App.  292;    Fuller  v,  Torson,  8   Kan. 

murrer;  but  the  charge  is  not  a  matter  App.  652. 

of  which  the  defendant  can  complain.  Whin  Error    Hot  Cured.  —  Where   a 

being  favorable  to  him  in  that  it  opens  demurrer  to  the  plaintiff's  evidence  in 

op  a  question  which  was  already  con-  a  replevin  suit  was  erroneously  sus- 

eluded  against  him  by  the  decision  on  tained,  after  which  the  defendant  iniro- 

the  demurrer.     Ritt  v.  True  Tag  Paint  duced  evidence  in  support  of  his  right 

Co.,  108  Tenn.  646.  of  possession,  in  accordance  with  the 

459«  4.  Kansas,  —  Gollober  v,  Lind-  statute,  it  was  held  that  the  defendant's 
ner,  7  Kan,  App.  812,  53  Pac.  Rep.  774  evidence  did  not,  by  proving  his  claim, 
(wherein  there  was  a  total  failure  to  cure  the  error  in  sustaining  the  demur- 
prove  a  material  issue);  Holm  v,  Wa-  rer  lo  the  plaintiff's  evidence,  but  the 
ters,  8  Kan.  App.  859,  56  Pac.  Rep.  plaintiff  was  entitled  to  have  the  conflict 
507.  in  the  evidence  submitted  to  the  jury. 

Oklahoma,  —  Yingling  v,   Redwine,  Keystone  Iron-Works  Co.  v,  Wilkie,  6 

(Okla.  1902)  69  Pac.  Rep.  810;  Mansur-  Kan.  App.  654. 

Tebbetts  Implement  Co.  v,  Willett,  10  3.  Terry  v,  Anderson,  6  Kan.  App. 

Okla.  383.  921,    51   Pac.    Rep.   800;    Atchison  v. 

IVest  Virginia,  —  Young  v.  West  Vir-  Acheson,  9  Kan.  App.  33;  Belcher  v. 

ginia,  etc.,  R.  Co.,  42  W.  Va.  112.  Whitlock,  6  Okla.  691;  International, 

See  to  the  same  effect  Megrue  z^.  Len-  etc.,  R.  Co.  v,   Davis,   17  Tex.  Civ. 

oox,  59  Ohio  St.  479.  App.  340. 

IwneMadebyBepij.  — If  the  plaintiff  454.    1.  Ft.  Scott  v.  Peck,  5  Kan. 

fails  to  meet  his  burden  of  proof  on  an  App.  593;  Hagan  u,  American  Bldg., 

issue  made   by  his  reply  setting    up  etc.,  Assoc,  2  Kan.  App.  711;  Fuller 

matters  in  avoidance,  a  demurrer  to  v.  Torson,  8  Kan.  App.  652;  Douglass 

the  evidence  should  be  sustained.   Cot-  v.  Muse,  8  Kan.  App.  856,  55  Pac.  Rep. 

torn  V.  National  F.  Ins.  Co.,  65  Kan.  511.  856;  Gilmore  v,  Garnett  Bank,  10  Kan. 

When  Plaintiff  Cannot  Complain.  —  App.  496;  Suess  v.  Lane  County,  10 
Where  a  demurrer  to  the  plaintiff's  Kan.  App.  583,  63  Pac.  Rep.  451;  Bur- 
evidence  is  sustained  he  cannot  com-  nett  v,  Hinshaw,  10  Kan.  App.  583,  63 
plain  that  the  action  of  the  court  was  Pac.  Rep,  461;  Jaffray  v.  Wolf,  4  Okla. 
erroneous  because  the  evidence  was  303;  Southern  R.  Co.  v,  Leinart,  107 
meager.    If  the  plaintiff  cannot  make  Tenn.  635. 

out  his  case  by  his  own  witnesses,  with  If  tho  Court  Wotild  Hot  Be  nndor  OUi- 

all  legitimate  inferences  to  be  drawn  gation  to  Sot  Aside  a  Yordlet  in  favor  of 

from  the  testimony,  he  cannot  complain  the  demurree,  then  upon  a  demurrer 

that  the  defendant  rests  upon  his  ver-  to  the  evidence  it  should  give  judgment 

sion.    Corbettv.  Smith,  I0£  Tenn.  368.  against  the  demurrant.  Lewis  v.  Chesa- 

453.  1.  Ft.  Scott  V,  Peck,  58  Kan.  peake,  etc.,  R.  Co.,47  W.  Va.656;  Bow- 
816,  50  Pac.  Rep,  870;  Loob  v,  Fe-  man  v.  Dewing,  50  W.  Va.  44$;  Bulk- 
naughty,  60  Kan.  570;  Continental  Ins,  ley  v,  Sims,  48  W.  Va.  104. 
Co^v.  Gaston,  8  Kan.  App.  857,  56  Pac.  2.  St.  Louis,  etc.,  R.  Co.  v,  Toomey, 
Rep.  1 129;  Wichita  v,  Coggshall,  3  Kan.  6  Kan.  App,  410;  St.  Louis,  etc  ,  R.  Co. 
App.  540;  Niagara  Ins.  Co.  v.  Knapp,  v,  Knowles,  6  Kan.  App.  790;  Croll  v. 
5  Kan.  App.  880,  47  Pac.  Rep.  628:  St.  Atchison,  etc.,  R.  Co.,  57  Kan.  550; 
Louis,  etc.,  R.  Co.  v.  Toomey,  6  Kan.  Rogers  v.  Hodgson,  46  Kao.  276;  Beu- 
App.  410;  Bennett  v,  Perkins,  47  W.  tel  v.  Standou,  7  Kan.  App.  813,  53 
Va.  425,  as  to  motion  to  exclude  evi-  Pac.  Rep.  836;  Union  Tp.  v,  Hester.  8 
dence.  Kan.  App.  725;  Young  7/.  Webb  City, 

The  Court  Cunot  Woigh  Conflieting  150    Mo.  333;   Creighton  v.    Modern 

Svidenoo. —  Rogers  v,  Hodgson,  46  Kan.  Woodmen  of  America,  90  Mo.  App.  378, 

27O;  Beutcl  V,  Standou,  7  Kan.  App.  holding  that  a  scintilla  of  evidence  is 

8i"s   53   Pac.    Rep.    836;    Skinner    v,  sufficient. 

Mitchell,  5  Kan.  App.  366;  Cherokee,  Doolaration  Sostainod  in  Put.  —  A  de- 
Si 
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4«(tl.  6.  Judgment  —  See  notes  i,  2,  5. 

X.  BmcT  OF  IVTsoDUdve  STXBuroB  AiTBB  DsxinutiB 
Qmamx^  —  See  note  6. 
4«I6.  See  note  i. 

XL  DnnrBxiBfl  to  Syidsvob  nr  CBniniAL  Pbaotiox.  — 

See  notes  2,  3,  6,  7. 

xn.  PBOCBBDnres  Ahalooovs  to  DsinnuiBBs  to  Btidivoi 

—  XMioB  to  bfilodA  Sviiloiifle  from  Jury.  —  See  note  8. 

marrer  to  the  evidence  should  be  over-  N.  Car.  802;  State  v.  Groves,  119  N. 
rulfd  if  there  is  evidence  to  sustain  a  Car.  822,  in  which  latter  case,  where 
cause  of  action  in  pan,  Coleman  v.  the  defendant's  demurrer  was  over- 
Bennett,  (Tenn.  1902)  69  S.  W.  Rep.  ruled,  it  was  held  that  the  court  prop- 
734:  or  if  there  is  evidence  to  sustain  erly  refused  to  allow  him  to  introduce 
one  count  of  the  declaration,  Knoxvllle  evidence  and  properly  charged  the  jury 
Traction  Co.  v.  Lane,  103  Tenn.  376.  upon  the  evidence  of  the  state  admitted 

Vew  TriaL  —  Where  the  court  errone-  by  the  demurrer  to  be  true, 

oasly  sustains  a  demurrer  to  evidence  6*  In  West  Virginia^  referring  to  the 

which  lends  to  support  the  issue  in  be-  holding  that  neither  the  commonwealth 

half  of  the  demurree,  the  same  court  nor  the  accused  can  demur  to  the  evl- 

may  grant  a  motion  for  a  new  trial,  dence  except  by  the  consent  of  the 

Ft.  Scott  V,  Peck,  50  Pac.  Rep.  870,  58  other  party,  as  made  in  Doss  9.  Com., 

Kan.  816.  I  Gratt.  (Va.)  557  (cited  in  this  note  in 

4M.    1.  Dunn  v.  Bozarth,  59  Neb.  the  original  article),  It  was  said  not  to 

244,  where  the  practice  was  approved,  be  the  intention  to  hold  that  a  person 

5.  J  affray  r.  Wolf,  4  Okla.  303.  accused  of  crime  could  be  permitted 
Sdbiiiiastoa  to  Jury.  —  In  Kansas  it  is  by  a  demurrer  to  evidence  to  waive  his 

held  thit  if  there  is  any  evidence  of  right  to  have  the  evidence  establish  his 

the  m  aerial  facts  tending  to  prove  the  guilt  beyond  all  reasonable  doubt;  that 

pi  lio  tiff's  case  it  is  the  duty  of  the  trial  the  rule  that  on  a  demurrer  to  evidence 

jttd^e  to  overrule  a  demurrer  to  the  all  doubt  must  t>e  resolved  against  the 

evidence  and  submit  the  facts  to  the  demurrant  renders  a  demurrer  to  evi- 

jury,  under  the   proper    instructions,  dence  improper  in  a  criminal    case, 

Wichita  v.  Coggshall,  3  Kan.  A  pp.  540.  though    the    accused  may  move  the 

6.  Ths  PtaintUf  Has  Ho  Right  to  IMs-  court  to  exclude  the  evidence,  or,  by 
mils  his  action  without  prejudice  after  consent  of  parties  in  a  misdemeanor 
a  demurrer  to  his  evidence  has  been  case,  a  jury  may  be  waived  and  the 
sustained  The  direction,  reception,  facts  may  be  submitted  to  the  court, 
and  recording  of  the  verdict  are  mere  State  v.  Alderton,  50  W.  Va.  loi,  ciHng 
ceremonial  acts.  See  Bee  Bldg.  Co.  v.  6  Encyc.  of  Pl.  and  Pr.  456. 
Dalton,  (Neb.  1903)  93  N.  W.  Rep.  930.  7.  IMseretion   in   Btato's   Attornqr.  — 

6.  State  V,  Hagan,  131    N.  Car.  802  Holland  v.  State,  39  Fla.  178. 

Icitin^b  Encyc.  op  Pl.  and  Pr.  455]:  8.  Kane  v,  Cicero,  etc..  Electric  R. 

Atchison,  etc..  R.  Co.  v.  Cross,  58  Kan.  Co.,  100  III.  App.  181;  Bennet  v.  Per- 

424:  Gallagher  v,  Edison  Illuminating  kins,  47  W.  Va.  425. 

Co..  72  Mo.  App.  576;  Price  c/.  Barnard,  Motions  Hot  SqviTalont  to  Btonurrar. 

65  Mo.  App.  649,  2  Mo.  App.  Rep.  1237.  —  A  motion  to  withdraw  from  the  con- 

4Mw     1.   Barnard    v.    Randle,    no  sideration   of    the    jury  all    evidence 

Fed.  Rep.  906,  49  C.  C.  A.  177.    See  bearing  upon  an  Issue,  upon  certain 

also  McCrea  v.  Parsons,  50  C.  C.  A.  grounds  stated  In  the  motion,  and  not 

612,  112  Fed.  Rep.  917.     Contra,  Klock-  because  there  is  no  suflBcient  evidence 

enbrink  v.  St.   Louis,  etc.,  R.  Co.,  172  tending  to  sustain  the  issue,  does  not 

Mo.  678.  where  a  request  for  a  binding  amount  to  a  technical  demurrer  to  the 

iostroction  was  called  a  demurrer  to  evidence.    Thompson  v,  Autry,  (Tex. 

the    evidence.       See    also    Dirkcting  Civ.  App.  1900)  57  S.  W.  Rep.  47. 

Vrrdict.  So  a  motion  by  the  defendant,  after 

9.  Stale  r.  Kennan,  7  Kan.  App.  813,  all  the  evidence  for  both  plaintiff  and 

5S  Pac.  Rep.  102  defendant    has     been    introduced,   to 

S.  In  J^ortA  Carolina  the  practice  is  strike  out  all  the  evidence  introduced 

recognlied.     See  Stale  v.  Hagan,  131  by  the  plaintiff,  on  the  ground  that,  ad« 
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4S7.  See  notes  i,  2,  3. 

[a  Motion  for  Jvdgmont  at  the  conclusion  of  the  plaintifTs 
evidence  is  in  the  nature  of  a  demurrer  to  evidence.     See  note  6aJ\ 

Xm.  Appeal  —  1.  Generally  —  See  note  8. 

4ff8.  2.  Beview.  —  See  notes  i,  2,  5. 

HanaleM  Error.  —  See  note  6. 

mitttng  every  allegation  therein  proved  Ezoeptioni .  —  Where  legal  and  compe- 
to  be  true,  no  case  is  made  against  the  tent  testimony  is  shown  to  have  been 
defendant,  is  not  equivalent  to  a  de-  offeredandexcludedupon  thetrialof  an 
murrer  to  the  evidence.  The  only  equity  case,  but  which  Is  incorporated 
mode  of  taking  away  from  the  jury  the  in  the  bill  of  exceptions,  it  may  be  con- 
determination  of  the  weight  to  be  given  sidered  on  appeal  or  writ  of  error.  Ft. 
to  evidence  is  by  demurring  to  It.  Scott  First  Nat.  Bank  v,  Simpson,  153 
Southern  R.  Co.  v.  Cooper,  98  Va.  299.  Mo.  638. 

467*    1.  See  Gallagher  v.  Edison  II-  469.    1.   Atchison    v,    Acheson,    9 

luminating  Co.,  72  Mo.  App.  576.  Kan.  App.  33;  Sleube  v,  Christopher. 

2.  Hysell  v.  Sterling  Coal,  etc.,  Co.,  etc..  Architectural  Iron,  etc.,  Co.,  85 

46  W.  Va.  158.  Mo.  App.  640;    Creighton  1/.   Modern 

S.   Initmcition    Termod   Domnrrer.  —  Woodmen  of  America,  90  Mo.  App. 

Such  an  instruction  is  sometimes  called  378  (scintilla  of  evidence  sufficient), 

a    demurrer    to    the   evidence.      See  A  Domiirrer  to  the  ETidonoo  Ethai  a 

Holmes  V.  Lead  better,  95  Mo.  App.  419;  Legal  QnesUon,  and  in  such  cases  the 

Bee  Bldg.  Co.  r.  Dalton,  (Neb.  1903)  93  appellate  court  examines  the  evidence. 

N.  W.  Rep.  930.  Loob  r/.  Fenaughty,  60  Kan.  570. 

6a.  Curryer  v.  Oliver,  27  Ind.  App.  Pointing  Out  Pftrtienlar  EridonoOb  —  In 

424;  McCrea  v.  Parsons,  50  C.  C.  A.  North    Carolina  It  is  held  that  In  all 

612,  112  Fed.  Rep.  917.  cases  of  sustaining  demurrers  to  evi- 

Prayer  fer  Initniotion.  —  In  Maryland  dence  the  particular  parts  of  the  evi- 

the  practice  obtains  of  asking  an  in-  dence  upon  which  the  appellant  relies 

struciion  denying  the  legal  sufficiency  to  prove  his  cause  of  action  must  be 

of  the  evidence  to  entitle  the  plaintiff  pointed  out  in  the  case  on  appeal  or 

to  a  recovery.     If  the  prayer  of  such  a  called  to  the  attention  of  the  appellate 

request  does  not  refer  to  the  pleadings  court  by  brief  or  in  oral  argument, 

as  well  as  to  the  evidence,  and  the  evi-  McDougald  v.  Lumberton,  129  N.  Car. 

dence  is  legally  sufficient  to  support  a  200. 

recovery  without  reference  to  the  plead-  2.  Beview  of  IMserotion.  —  The  ques- 

ings,  the  prayer  will  be  denied,  as  the  tion  whether  a  joinder  should  be  com- 

court  is  not  called  upon  to  determine  pelted  is  addressed  to  the  sound  dis- 

whether    the    evidence    sustains    the  cretion  of  the  trial  court;    bat  such 

party's  allegations.    Smith    v.    Held  discretion  is  not  to  be  arbitrarily  exer- 

man,  93  Md.  343.  clsed,   and   viewed  on  writ  of  error. 

So  in  Missouri  the  practice  is  to  ask  Virginia    University    v.    Snyder,    100 

an  instruction  in  the  nature  of  a  de-  Va.  567. 

murrer  to  the  evidence  even  when  the  6.  The  Court  Cannot  Weigh  OoniHoting 

matter  is  tried  by  the  court  without  a  ETidonoo. —  Fuller  v,  Torson,  8   Kan. 

jury.    See  Ft.  Scott  First  Nat.  Bank  v,  App.  652. 

Simpson,  152  Mo.  638.  6.  If  the  Court  Orerrules  tbo  Demnmr, 

8.  Chesapeake,  etc.,  R.  Co.  v.  Spar-  and  the  evidence  in  the  bill  of  excep- 

row,  98  Va.  630,  quoting  6  Encyc.  of  tions  before  the  appellate  court  is  suffi- 

Pl.  and  Pr.  457.    See  also  Berkeley  v,  cient  to  support  a  verdict    rendered 

Chesapeake,  etc.,  R.  Co.,  43  W.  Va.  11.  against  the  demurrant,  he  cannot  com- 

Where  Hone  of  the  Evidenoo  Is  in  the  plain.    Caldwell  v.  State,  (Fla.  1901)  30 

Seoord)  the  appellate  court  must  assume  So.  Rep.  814. 

the  correctness  of  the   ruling  of  the  80  if  the  Court  Erronoouilj  Conaidera 

lower  court  on  the  demurrer.    Great  the  Demurrer,  but  finally  overrules  it. 

Bend  First  Nat.  Bank  v.  Bannister.  7  the  error  in  entertaining  it  is  not  a 

Kan.  App.  787;  Costello  v,  Fesler,  80  subject  of  complaint.    Holland  v.  State, 

Mo.  App.  107.  39  Fla.  178;  Bennett  v,  Perkins,  47  W. 

Ezeluded  Evidenee  Contained  in  Bill  of  Va.  425. 
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4S9*  See  note  i. 

Vlaal  Jvdgmtat  bj  Appttlato  Court. —  See  notes  3,  4. 

460.     i.  Ingrain  v,  Jacksonville  St.  said  that  this    practice  was    adopted 

R.  Co.,  (FLa.  1 901)  30  So.  Rep.  800.  becaase  it  promoted  the  administration 

9.  WatU  V.  Southern  Bell  Telephone,  of  justice;  Talbott  v.  West  Virginia, 

etc.,  Co.,  100  Va.  45;  Bulkley  v.  Sims,  etc.,  R.  Co.,  43  W.  Va.  560;  Young  v. 

48  W.  Va.  IG4.    See  to  the  same  effect  West  Virginia,  etc.,  R.  Co.,  42  W.  va. 

Jaffray  IT.  Wolf.  4  Okla.  303.  iis;  Huntington  Nat.  Bank  v.  Loar, 

4.  Cooley  v.  Gal  von,  (Tenn.  1902)  70  51    W.   Va.    540.    See    to    the    same 

S.  W.  Rep.  607;  Virginia  University  v,  effect  Megrue  v.  Lennox,  59  Ohio  St. 

Snyder,  100  Va.  567,  wherein  it  was  479. 
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DEPARTURE. 

461.  I  Sefivitioh.  —  See  note  i. 

n.  DSPABTURS  IV  Plaivtifp'b  Plbabivo  —  1.  Generally.  —  See 
notes  2,  3.    See  also  REPLICATIONS  AND  REPLIES. 
463.  2.  Teat  of  Departure.  —  See  note  2. 

4M.     1.  Adams  v,  Warren,  27  Colo.  Elder  v.  Webber,  (Neb.  1902)  92  N.  W. 

2Q3,  citing  6  Encyc.  of  Hl.  and  Pr.  Rep.  126. 

461,  and  holding  that  where  a  judg-  In  Texas  a  supplemental  petition 
ment  establishing  a  trust  in  favor  of  takes  the  place  of  the  common-law 
the  plainti£f  in  lands  held  by  the  de-  replication,  and  is  subject  to  the  same 
fendant  was  affirmed,  but  the  cause  rules  as  to  departure.  Parker  v.  Pan- 
was  #-emanded  for  an  accounting  as  to  handle  Nat.  bank,  11  Tex.  Civ.  App. 
taxes  paid  by  the  defendant,  the  plain-  702. 

tiff  could  not,  in  the  accounting  pro-  3.  Midland    Steel    Co.    v.   Ciiiiens* 

ceedings,  in  reply  to  the  defendant's  Nat.  Bank,  26  Ind.  App.  71,  quoting  6 

answer  therein  setting   up  the  taxes  Encyc.  op  Pl.  and  Pr.  461.     See  also 

claimed  by  him,  allege  a  counterclaim  the  following  cases: 

having  no  connection  with  the  defend-  Alabama,  —  Bridges    v.    Tennessee 

ant's  claim  for  taxes  and  not  covered  Coal,  etc.,  Co.,  109  Ala.  287. 

by  the  petition  in  the  original  action.  Nebraska.  —  Merrill  v.  Suing,  (Neb. 

See  also  Johnson  v.  State    Bank,  59  1902)  92  N.  W.  Rep.  618:  Plum  me r  v. 

Kan.  250;  Mayes  v,  Stephens.  38  Ore-  Rohman,  61  Neb.  61.     See  also  Plum- 

gon  512:  Galloway  v.  Standard  F.  Ins.  mer  v.  Rohman,  62  Neb.  145. 

Co.,  45  W.  Va.  237,  all  three  cases  cit-  North  Carolina,  —  Olmstead   v,   Ra- 

ing  6  Encyc.  of  Pl.  and  Pr.  460.     See  leigh,  130  N.  Car.  243. 

further  George  z/.  Mobile,  etc.,  R.  Co.,  Oregon,  —  Hammer  v.  Downing,  39 

109  Ala.  245;    Dudley    v,   Duval.    29  Otegon  504. 

Wash .  528.  Beplioation  of  Estoppel.  —  U  n ion  Casu- 

2.  Dudley   v.  Duval,  29  Wash.  528.  alty,  etc.,  Co.  o.  Bragg,  63  Kan.  291. 

citing  6   Encyc.  of   Pl.  and  Pr.  461.  See  also  Plummer  v.  Rohman,  62  Neb. 

See  also  Louisville,  etc.,   R.    Co.    v.  145,    wherein    the    court  withdrew    a 

Walker,  128  Ala.  368;  Shaw  v.  Jones,  previous  ruling  in  the  same  case  (61 

156  Ind.  60;  Orr  v.  Leathers,  27  Ind.  Neb.  61)  that  an   estoppel   based  on 

App.  572:  Childs  Lumber,  etc.,  Co.  v.  matters   not  covered   by   the  petition 

Page,  28  Wash.  128.  could  not  be  pleaded  in  a  reply,  leaving 

niiutratioiif.  —  A  Reply  of  a  Counter-  this  question  open  for  future  determi- 

claim   not  covered  by    the    complaint  nation. 

constitutes    a    departure.     Adams    v.  Beplieation  of  Fraud. —  Compare}A9SSi- 

Warren,  27  Colo.  293.  merz^.  Downing,  39  Oiegon  504,  where- 

Change  from  Common-law  to  Statutory  in  it  was  held  that  when,  in  an  action 
Cause  of  Action, — A  change  from  the  for  money  had  and  received,  the  de- 
assertion  of  a  cause  of  action  under  the  fendant  pleads  an  accounting,  a  reply 
common  or  general  law  to  a  reliance  alleging  that  the  accounting  was  pro- 
upon  a  statute  giving  a  particular  or  cured  by  fraud  and  mistake  is  not  a 
exceptional  right  constitutes  a  depart-  departure.  See  generally  infra^  IV. 
ure.  Midland  Steel  Co.  z/.  Citizens*  New  Matter  in  Pleadings, 
Nat.  Bank,  26  Ind.  App.  71;  Union  4M.  2.  Johnson  v.  State  Bank,  59 
Pac.  R.  Co.  V,  Wyler,  158  U.  S.  285.  Kan.  250;  Brown  v.  Baker.  39  Oregon 

In  a  Suit  to  Quiet  Title,  a  reply  seek-  66;  Mayes  7'.  Stephens,  38  Oregon  512, 

ing  to  establish  a  trust  in  the  lands  in  all  three  cases  citing  6  Encyc.  of  Pl. 

controversy  constitutes    a  departure,  and  Pr.  462.     See  also  Childs  Lumber, 
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46S.  4.  Declaration  Alleging  Perfonoance — Keplioation  of  Szeaie 
fiir  Honperformanoe.  —  See  note  i. 

8.  Departure  as  to  Parties.  —  See  note  5. 

46ff •  IT.  Hsw  Mattsb  nr  PizAOiiros  —  Whsv  Ho  Dspabtubi 
—  1.  PlaintifTs  Pleadings  —  a.  Generally.  —  See  note  5. 
4SC  See  note  i . 

BepUestioB  of  Different  Bight  —  See  note  2. 

Saply  Alleging  Connterelnim.  —  See  note  3« 

467.  c.  New  Assignment.  —  See  note  2. 

468.  VI  How  Taxev  AnvAVTAeB  Of.  —  See  note  t. 

etc.,  Co.  V,  Pas:e,  28  Wash.  128;  Ross  on  a  quantum  valebant,  the  defendant 

V.  Howard,  25  Wash.  i.  sets  up  a  special  contract  under  which 

46<i.     1.  Waiver   of   Performanoe. —  the  term  of  credit  extended  thereby  has 

Union  Casualty,  etc.,  Co.  v.  Bragg,  63  not  expired,  a  reply  alleging  that  the 

Kan.  291.     Compare  Cedar  Rapids  Wa-  special  contract  was  procured  by  fraud 

ter  Co.  V.  Cedar  Rapids,  (Iowa  1902)  90  is  not  a  departure.    Crown  Cycle  Co. 

N.  W.  Rep.  746,  decided  under  Code  v.  Brown,  39  Oregon  285. 

Iowa,   g   3576,   providing    that    there  S.  Moore  v,  Williams,  26  Tex.  Civ. 

shall  be  no  reply  except  where  a  coun-  App.  142. 

terclalm  is  alleged  or  "  where  some  Beplj  to  Oonnterolatm.  —  A  reply  set- 

matier   is  alleged   in    the    answer  to  ting   up  new  matter  in  defense  to  a 

which  the  plaintiff  claims  to  have  a  cpunterclaim   filed    by  the  defendant 

defense  by  reason  of  the  existence  of  does  not  constitute  a  departure  from 

some   fact  which   avoids    the    matter  the  petition.    Coombs  Commission  Co. 

alleged  in  the  answer.*'  v.  Block,  130  Mo.  668. 

6.  Ezenie  for  Hoi^oinder  of  Partifli. —  3.  Orr  v.  Leathers,  27  Ind.  App.  572; 
Where  an  action  on  a  partnership  coo-  Parker  v.  Panhandle  Nat.  Bank,  it 
tract  was  brought  by  two  persons  as  Tex.  Civ.  App.  702. 
constituting  the  partnership,  against  a  467.  2.  Louisville,  etc.,  R.  Co.  v. 
single  person  as  constituting  a  certain  Walker,  128  Ala.  368;  Cederson  v.  Ore- 
firm,  and  the  defendant  alleged  that  gon  Nav.  Co.,  38  Oregon  343;  Mayes 
the  contract  was  made  by  himself  and  v.  Stephens,  38  Oregon  512;  Davis  v, 
another  trading  as  partners,  with  the  Ford,  15  Wash.  107. 
plaintiffs  and  another  trading  as  part-  46§.  1.  Brown  v.  Baker,  39  Oregon 
ners«  a  reply  admitting  such  allegations  66,  in  which  case  the  court,  citing  6 
and  seeking  to  avoid  them  on  the  Encyc.  of  Pi-,  and  Pr.  468,  said*  *'A 
ground  that  the  third  partner  of  the  contrariety  of  judicial  utterance  pre- 
plaintiff  firm  had  sold  his  interest  in  vails  as  to  the  proper  practice  of  rais- 
the  contract  to  the  suing  partner,  and  ing  the  question  of  departure,  most 
t^at  the  defendant  had  assumed  the  courts  holding  that  advantage  thereof 
debts  and  contracts  of  his  firm,  was  may  be  taken  by  a  general  demurrer, 
held  to  constitute  a  departure.  Hoxsie  while  others  conclude  that  this  may  be 
V.  Kempton,  77  Minn.  462.  accomplished    by  a  motion  to  strike 

4W.    5.  Plummer  v.   Rohman,  61  out.**    See  also  the  following  cases: 

Keb.  6r.     See  also  Plummer  v.  Roh-  Alabama,  —  George  v.  Mobile,  etc., 

man.  62  Neb.  145.  R.  Co.,  109  Ala.  245;  Bridges  v.  Ten- 

4M.     1.  Alabama,  —  Culberson    v.  nessee  Coal,  etc.,  Co.,  109  Ala.  287. 

American  Trust,  etc.,  Co..  107  Ala.  457.  Indiana,  —  Orr  v.  Leathers,  27  Ind. 

Minnesota,  —  Minneapolis,    etc.,    R.  App.  572. 

Co  V.  Home  Ins.  Co.,  64  Minn.  61.  Kansas,  —  See  Union  Casualty,  etc., 

Oregon.  —  Hammer  v.  Downing,  39  Co.  v,  Bragg,  63  Kan.  291. 

Oregon  504.  Nebraska,  —  Merrill  v.  Suing,  (Neb. 

Washington.  —  McCorkle  v,  Mallory,  1902)  92  N.  W.  Rep.  618. 

30  Wash.  633:  Childs  Lumber,  etc.,  Statutory  Demurrer  to  Hew  Matter.  — 

Co.  ir.  Page,  28  Wash.   128;  Davis  v.  Under  HilPsAnnot.  Laws  Oregon,  §  79 

Ford,  15  Wash.  107.  (Bell.  &  Cot.  Annot.  Code  Oregon.  §  80), 

Ee^UeatiOB  of  Fraud.  —  Where  in  as-  providing  that  the  defendant  may  de- 

sumpsit  for  goods  sold  and  delivered,  mur  to  any  new  matter  contained  in 
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409.  See  notes  t,  2. 

4TO.  YIL  How  ClTBlB.  —  See  note  i. 

the  repl7  when  it  appears  upon  the  in  equity  caoaot  be  so  prejudicial  to  a 

face  thereof  that  such  matter  is  not  a  party  as  in  an  action  at  law;  for  in  the 

sufficient  reply  to  the  facts  stated  in  former,  the  cause  beinip  tried  by  the 

the  answer,  a  demurrer  for  the  statu-  court,  it  can  segregate  the  tesiimony 

tory  cause  does  not  reach  a  departure,  applicable  to  the  allegations  of    the 

Brown  v.  Baker,  39  Oregon  66.  complaint,  and  reject  the  immaterial 

Oljtetion  to  SridtiiM.  —  Since  an  ob-  testimony  in  support  of  the  inconsistent 

jection  for  departure  may  be  taken  by  averments  of  the  reply,  which  a  jary 

demurrer,  it  may  also  be  taken  by  an  cannot  well  do;  and  hence  where  io  a 

objection  to  the  introduction  of  evi  suit  in  equity  the  decree  is  based  eo- 

dence  under  the  objectionable  plead-  tirely  upon  the  cause  of  action  set  out 

ings,  or,  if  evidence  has  been  admitted,  In   the  complaint,  a  departure  in  the 

by  a  motion  to  strike  it  out.    Johnson  reply  is  cured.    Brown  v.  Baker,  39 

V.  State  Bank,  59  Kan.  350,  citing  6  Oregon  66. 

Encyc.  of  Pl.  and  Pr.  468.  In  tnitf  Triad  by  ths  Ooiirt,  if  the  court. 

Judgment  on  Plaadiags.  —  The  defend-  with  the  consent  of  the  parties,  tries 

ant  may  take  advantage  of  a  departure  the  cause  upon  the  theory  presented  by 

in  the  plainiifi's  reply  by  a  motion  for  the  reply,  on  appeal  the  appellate  court 

a  judgment  on  the  pleadings.     Hoxsie  will  consider  the  cause  upon  the  same 

V,  Kempton,  77  Minn.  463.  theory,  notwithstanding  a  departure  io 

M9.     1.   See    Davis    v.    Ford,    15  the    reply.     Elder  v.  Webber,  (Neb. 

Wash.  107.  1903)  93  N.  W.  Rep.  I36. 

la  Vehraska  an  objection  for  a  de-  Partial  Departnrt  Cnrsd.  —  Where  the 
parture  maybe  taken  by  either  demur-  reply.  In  meeting  new  matter  fkx,  up  io 
rer  or  motion  to  strike  out.  Merill  v.  the  answer,  sets  up  two  separate  mat- 
Suing,  (Neb.  1903)  93  N.  W.  Rep.  ters,  one  of  which  constitutes  a  departs 
618.  ure  from  the  complaint,  error  in  refus- 

Motioii  to  Mriks  as  VriTOlsiii.  —  Under  ing   to   strice   out  the  objectionable 

Hill's  Annot.  Laws  Oregon,  g  75  (Bell,  matter  will  be  cured  if  the  court  dis- 

&  Cot.  Annot.  Code  Oregon,  ^  76),  pro-  regards  such  matter  and  tries  the  case 

viding  that  sham,  frivolous,  and  irrele-  upon    the    theory  that  it  is  entirely 

vant  replies  may  be  stricken  out  on  irrelevant  and  immaterial.    Davis  v. 

motion,  a  motion  to  strike  out  a  reply  Ford,  15  Wash.  107. 

for  the  statutory  cause  goes  to   the  Sspartnrs  Hot  Cored  by  f^sdalTiBdiagi. 

whole  reply,  and  does  not  reach  a  de-  —  Error  in  overruling  a  demurrer  to  a 

parture  In  a  distinct  and  separable  por-  reply  which  is  a  radical  departure  from 

tion  of  the  reply.    Brown  v.  Baker,  39  the  complaint  cannot  be  cured  by  a 

Oregon  66.  special  finding  of  facts  and  correct  con- 

2.  Hancock  v,  Hancock,  (Ky.  1903)  elusions  of  law  upon  the  issues  pre- 

69  S.  W.  Rep.  757.  sented  bv  such  reply.     Midland  Steel 

470,    1.  Oldeetion  Cured   by  Daereo.  Co.  v.  Cfitizeos'  NaL  Bank,  36   lod. 

—  A  departure  in  a  pleading  in  a  suit  App.  71. 
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479.  in  OBienr  avd  Dstxlopmxht  op  Vn  oy  Snonnovs — 

Ib  TUm  Conatry.  —  See  note  I. 

481.  y.  Who  Ehtitlsd  to  BzxBCxa  KieHT.  —  See  note  3. 
489.  YL  Whose  DxFonnov  Mat  Bb  Takxv.  —  See  notes  i,  2. 

483.  See  note  i. 

TIL  Whsh  DEPontioH  Mat  Bb  Takbv  —  OMMniiy.  —  See 
note  2. 

484.  Aetion  Unit  !•  Peadiag.  —  See  note  I. 
489.  Prior  to  or  Ihuring  Torm.  —  See  note  I. 

487.  Ponding  Trial.  —  See  note  I. 

488.  ym  Depositiohs   vpoh    Cokmisbioh    AHD   IVTBHOeA- 

T0HIE8  —  1.  Commitiion  —  b.  Application  For  —  Hon  Doiay.  — 
See  note  i. 

AAdafit.  —  See  notes  2»  3,  6. 

479.    1.  Young  v.  State,  go  Md.  579,  2.  An j  TiaM  Aftor  florrloo  oa  Mbadaat 

Ailu*^ 6  Encyc. OP  Pl.  AND  pR. 478. 479.  —Bates's  Annot.    Slat.  Ohio   (1897), 

491  •    S.  Putnam  z^.  MacLeod,  23  R.  g  5266,  provides    that  ''either  party 

I.  373.  may  commence  talting  testimony  l>y 

489.    1.  Tho  DopodtiOB  of  a  Porson  deposition  at  any  time  after  service 

laootpoUat  to  TootUy  cannot  be  taken,  upon  the  defendant."    Jn  re  Ranh,  65 

and  the  court  may  not  anticipate  a  con-  Ohio  St.  128;  Ex  p.  Miller,  11  Ohio 

dition  which  will  malte  the  testimony  Dec.  69;  In  re  Detention  of  Robinson, 

competent.    Devoy  v.  New  York  Cut  9  Ohio  Dec.  763. 

Flower  Co.,  26  N.  Y.  App.  Div.  539.  494.    1.  Henderson    v.    Hall,    134 

Bopooltloa  fur  Vso  ia  Aaothor  State.  —  Ala.  455,  holding  that  a  deposition 
A  deposition  of  a  resident  of  the  state  taken  before  the  cause  is  at  issoe  as  to 
may  be  taken  within  the  state  to  be  all  the  respondents  should  be  sup- 
used  in  a  £ourt  without  the  state.  Re  pressed;  Long  Island  Bottlers'  Union 
Turner,  71  Vt.  382.  v.  Bottling  Brewers  Protective  Assoc, 

IMonds  of  AdTono  Party.  —  See  Mc-  65  N.  Y.  App.  Div.  459;  White v.  White, 

Campbell  v.  McCampbeli.  103  Ky.  745.  22  R.  I.  602. 

2.  New  York.^  Murphy  v,  Sullivan,  499.    1.  Contra^   Donovan  v,   Hlb- 

TO  N.  Y.  Annot.  Cas.  303;  Burnell  v.  bier,  (Neb.  1902)  92  N.  W.  Rep.  637, 

Coles,  (N.  Y.  City  Ct.  Gen.  T.)  25  Misc.  holding  that  in  the  absence  of  a  statute 

(N.  Y.)  409.  or  court  rule  forbidding  it,  a  deposition 

Ohio, —  In  re  Rauh,  65  Ohio  Sl  128;  may  be  taken  in  term  time. 

In  re  Hafer,  12  Ohio  Cir.  Dec.  102;  Ex  497.    1.  Humbarger  v,  Carey,  T45 

/.  Miller,  11  Ohio  Dec.  69;  In  re  De-  Ind.  324. 

tention  of  Robinson,  9  Ohio  Dec.  763.  499.    1.  Margulies  9.  Damrosch,  24 
See  also  Robinson  v,  McConnell,  10  N.  Y.  App.  Div.  15,  wherein  it  appeared 
Ohio  Cir.  Dec.  797,  holding  that  the  that  the  delay  was  caused  by  the  ad- 
deposition  of  a  resident  party  could  be  verse  party, 
taken.  2.  Laidlaw  v,  Stimson,  67  N.  Y.  App. 

Orrjpiw.  —  Wheeler  t^.  Burckhardt,  34  Div.  545;  Matter  of  Spinks,  63  N.  Y. 

Oregon  504.  App.  Div.  235;    National  Contracting 

Vermont,  —  Re  Turner,  71  Vt.  382.  Co.  v,  Hudson  River  Water  Power  Co., 

493*    1.  Trotter  7>.  Brevoort,  (Supm.  63  N.  Y.  App.  Div.  613;  Burnell  v, 

Ct.  Spec.  T.)  29  Misc.  (N.  Y.)  662.  Coles,  (Supm.  Ct.  App.  T.)  23  Misc. 

91 


489-497  DEPOSITIONS.  Vol.  VI. 

489.  c.  Issuance  Of  —  By  whom  iMiud.  —  See  note  4. 

490.  Ai  Katter  of  Bight.  —  See  note  I. 

491.  Hotico  and  Interrogatoriei.  —  See  note  2. 

49a.  d.    Form   and   Sufficiency  —  (i)    Generally.  —  See 
note  2. 

493.  (2)  Seal. —  See  note  i. 

(3)  Name  of  Appointee.  —  See  note  2. 

494.  BeaigutioB  by  Tltlt  of  Oflloo.  —  See  note  I. 
497.  2.  Interrogatories.  —  See  note  i. 

IX.  LETTEB8  EO0ATOBT  —  1.  Definition.  —  See  note  2. 

(N.  Y.)  615:   Johnson  v.  New  Honne  4INI.    1.  Matter  of  Spinks,  63  N.  Y. 

Sewing  Mach.  Co.,  62  N.  Y.  App.  Div.  App.  Div.  235,  holding  that  the  court 

157,  holding  that  an   affidavit   which  is  required   to  issue  a  subpoena  only 

merely  alleges  what   the  party  '*  ex-  when  satisfied  that  the  application  is 

pects  "  to  prove  is  insufficient.  made  in  good  faith. 

An  AffidaTit  upon  Information  and  Bo-  491.    2.  Gen.  Laws  R.  I.,  c.  241, 

liof  is  sufficient  in  ^/a^a/z/a.    Fitzpatrick  §  i,  does  net  require  notice.     Putnam 

V,  Montgomery  Bank,  127  Ala.  589.  v.  MacLeod,  23  R.  I.  373. 

Caring  Irregnlarity.  —  In  Louisiana^  Baming  Comminionor.  —  Cover  r. 
if  there  is  no  oath  as  to  the  materiality  Smith,  82  Md.  586. 
of  the  evidence  sought,  and  the  com-  499.  2.  Wrong  Bamo  in  Attootiag 
mission  is  returned,  a  rule  may  be  Clanao.  —  Where  a  commission  is  prop- 
taken  on  the  adverse  party  to  show  erly  signed  by  the  clerk,  but  the  name 
cause  why  all  irregularities  should  not  of  another  person  appears  In  the  atiest- 
be  considered  cured.  If  no  answer  is  ing  clause,  the  court  may  permit  the 
filed  the  rule  may  be  made  absolute,  clerk  to  amend  the  clause  by  substi- 
and  the  irregularities  are  thereby  tuting  his  name  for  the  erroneous  one. 
cured.  Dunlap  v.  Dunlap,  49  La.  Linskie  v,  Kerr.  (Tex.  Civ.  App.  1896) 
Ann.  1696.  34  S.  W.  Rep.  765. 

489.    8.  Laidlaw  v.  Stimson,  67  N.  493.    1.  Amendmont  by  AAzing  floaL 

Y.  App.  Oiv.  545.  —  In  The  Oriental  v.  Barclay,  16  Tex. 

In  Bow  York  it  must  be  averred  that  Civ.  App.  193,  it  was  held  that  where 

the  witnesses  are  not  within  the  state  a  deposition  bad  been  taken  under  a 

at  the  time  when  the  application  for  commission  issued  without  seal,  it  was 

the  commission   is  made.     Matter  of  not  error  to  allow  the  clerk  to  affix  his 

Adams,  31  N.  Y.  App.   r>iv.  298;  Bur-  seal  and  to  refuse  to  quash  the  depo- 

nell  V.  Coles.  (Supm.  Ct.  App.  T.)  23  sition. 

Misc.  (N.  Y.)  615.  A  Seal  Is  Bot  Beqnirod  when  the  pro- 

ThoWhoreabonts  of  the  Witnoss  should  cess  is  to  be  executed  within  the  county 

be  stated.     Brown  v,  Russell,  58  N.  Y.  where  it  issued,  but  if  such  process 

App.  Div.  218.  goes  beyond  such  county  the  seal  is 

Curing    Error.  —  In     West    Virginia  required,  and  without  it  the  process  is 

failure  to  make  affidavit  as  to  the  non-  void.  McArter  v.  Rhea,  122  N.  Car.  614. 

residence  of  the  witness  is  cured  if  it  t.  Blank  Conuniision.  —  The  failure  of 

appears  by  the  deposition  or  by  other  the  commissioners  to  insert  their  names 

evidence  that  the  witness  resided  out  in  a  blank  commission  does  not  render 

of  the  state  when  the  deposition  was  theexecutionof  the  commission  invalid 

taken.     Hoopes  v.  Devaughn,  43  W.  if  their  names  appear  in  the  return. 

Va.  447.  Page  v.  Dodson  Printers*  Supply  Co., 

6.  Burnell  v.  Coles,  (Supm.  Ct.  App.  106  Ga.  77. 

T.)  26  Misc.  (N.  Y.)  810.     But  see  Laza-  494.     1.  Tucker  v.  Utley,  168  Mass. 

rus  V,  Schroder,  49  N.  Y.  App.  Div.  393.  415. 

Saffldont  Certainty.  —  McCutchen   v,  497.    1.  Where  Interrogatoxios   Aro 

Loggins,  109  Ala.  457  (initial  errone-  Ezecnted  Without  Commission  or  agree- 

ously  inserted  in  name  of  witness  in  ment  to  waive   the    commission,  the 

affidavit,  held  not  to  vitiate  deposition),  answers  should  be  rejected  upon  obtec- 

489.    4.  In  Bow  York  the  surrogate  lion.     Merchants*   Nat.   Bank  z^.  Van- 
has    power    to    issue    a    commission,  diver.  108  Ga.  76S. 
Matter  of  Wallace,  71  N.  Y.  App.  Div.  2.  Union  Square  Bank  v.  Reichmann, 
284.  9  N.  Y.  App.  Div.  596. 

92 


Vol.  VI.  DEPOSITIONS.  498-Mia 

498.  2.  Hature  and  Origin  —  Mitingqiilmd  from  Commiuloii.  —  See 
note  I. 

OrigiB.  —  See  note  4. 
400.  X.  Offigzb  —  1.  General  Statement  —  See  note  2. 
SOO.  2.  Officer  Hamed  in  Hotioe.  —  See  note  i. 

3.  Relation  of  Officer  to  Parties.  —  See  note  2. 
jMl.  See  note  2. 

tMMS.  4.  Under  CommiMion  —  ^7.  Nature  of  Authority.— 
See  note  1. 

6.  Execution  by  Commiuioner  Hot  Hamed.  —  See  note  4. 
«B03,  Mttt  ComminioB.  —  See  note  2. 

XI.  HoTics  OF  Taxivo   DsPosiTiove  —  1.    Heceisity  of 
Hotioe.  —  See  note  4. 
\m  See  note  i. 


1.    Union    Square    Bank    v.  sitions  were  taken.   McGrew  t^.  Wilson . 

Retch mann,  9  N.  Y.  App.  Div.  5g6.  (Tex.  Civ.  App.   1900)  57  S.  W.  Rep, 

Court  Invoked  May  Determine  Legality  63. 

and  Bightffolnees  of  Xeqneet.  —  Doubt  v.  A  Brother  of  Connsel  has  been  deemed 

Pittsburgh,  etc.,  R.  Co.,  19  Pa.  Co,  Ct.  to  be  competent.     Parts,  etc.,  R.  Co. 

178,  6  Pa,  Disu  238.  V,  Stokes,  (Tex.  Civ.  App,  1897)  41  S. 

4.  Union  Square  Bank  v,  Reichmann,  W.  Rep.  484. 

9  N.  Y.  App.  Div.  596.  •  Ml.    2.  Surety  on  Ckwt  Bond.  — Mc- 

4MI*    S.  Effect  of  8liffalation.—Wbere  Mahan  v,  Veasey,  (Tex.  Civ.  App.  1900) 

a  statute  provides  that  two  com  mis-  60  S.  W.  Rep.  333. 

sionevs  shall  act  in  taking  depositions,  5M«    1.  Chicago  First  Nat.  Bank  v, 

an  ae^reement  which  waives  this  pro-  Graham,  175  Mass.  179. 

vision  and  stipulates  that  a  deposition  4.  Provident  Sav.  L.  Assur.  Soc.  v. 

may   be  taken  by  one    commissioner  Cannon,  103  111.  App.  534,  holding  that 

roust  be  strictly  observed.     Rooney  v,  whatever  the  form  of  the  commission. 

Southern  Bldg.,  etc.,  Assoc,,  115  Ga.  it  can  be  executed  only  by  the  commis- 

400.  sioner  named  therein. 

MNI.    LDeeeriptioPersonse.  — Where  503.    8.  Montgomery  St.  R.  Co  v. 

the  commission  directs   the  officer  as  Mason,  133  Ala.  5oi8,  holding  that  where 

notary  public  to  take  the  deposition,  a  commission  is  directed  to  two  com- 

and^ihe  deposition  is  certified  to  have  missioners,   an    execution   by  one  of 

been  taken  by  him  as  commissioner,  them  is  invalid  if  the  absence  of  the 

the  words  "  notary  public  "  may  be  other  has  not  been  waived, 

taken    as     merely    descripHo  persona,  4.  Mississippi,  —  Gordon  v,  Warfield, 

Michael  v.  Matheis,  77  Mo.  App.  556.  74  Miss.  553. 

5.  Massachusetts  Mut.  Ace.  Assoc.  Missouri.  —  Front  Rank  Steel  Range 
V.   Dudley,  15  App.  Cas.  (D.  C.)  472  Co.  v,  Jeffers,  79  Mo.  App.  174. 
(deputy  of  deponent);   Swink   v.  An-  ^^<7</f /t/ezm^.  —  Putnam  r.  MacLeod, 
thony,  96  Mo.  App.  420;    Stewart  v.  23  R.  I.  373. 

Emerson,  70  Mo.  App.  482;  In  re  Rauh,  Texas,  —  Zerkel  v,  Wooldrfdge,  (Tex. 

65  Ohio  St.  128;  Rice  v.  Ward.  93  Tex.  Civ.   App.   1896)  36   S.  W.  Rep.  4^; 

532;  Testard  v.  Butler,  20  Tex.  Civ.  Thomson    v.   Hubbard.  22  Tex.   Civ. 

App.  106.     Compare  Palmer  v,  Hudson  App.  loi ;  Gilbough  v.  Stahl  Bldg.  Co., 

River  State  Hospital,  10  Kan.  App.  98,  16  Tex.  Civ.  App.  448. 

holding  that  a  notary  who  was  also  the  A^Jonnunent  Supplying  Plaoe  of  Botice. 

bookkeeper  of  the  plain tiH    was    not  —  Gordon  v,  Warfield,  74  Miss.  553. 

disqualified.  ftM.    1,   In   Alabama,    under    Civ. 

ftemer  Appeannoe  ae   OonnseL  —  In  Code  Ala.  (1896),  §  1835,  where  depo- 

Texas  the  fact  that  the  officer  had  ap-  sitions  on  a  contestible  will  are  taken 

peared  as  counsel  for  one  of  the  parties  by  written  interrogatories,  no  notice  of 

was  held  not  to  render  him  incompetent  the  time  and  place  of  taking  need  be 

where  it  did  not  appear  that  he  was  given  to  the  adverse  parties.     Moore 

acting  as  such  counsel  when  the  depo-  v,  Heineke,  119  Ala.  627. 
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\.  WaiTtr  of  Votioo.--See  note  i. 

2.  Who  Required  to  Oive  Notice.  —  See  note  4. 
ff07.  8.  Eeqniaites  and  SoAcienoy.  —  See  note  i. 
ff08«  Oiftoer.  —  See  note  3. 
SMI.  VamM  of  WitBMMt.  —  See  note  i. 
fflU;  PlftM,  —  See  note  i. 

ff  1 1.  DUbrent  Dftyi  and  PImm.  —  See  note  I. 

fflS.  tt^natwo.  —  See  note  i. 

ffl4.  4,  Senrioe  of  Votioe  — tf.  In  General—  On  Whom  to 
Be  Made.  —  See  note  4, 

fits.  b.  Service  Must  Be  Statutory.  —  See  note  4.  See 
also  Service  of  Process  and  Papers. 

ffiy.  d.  Proof  of  Service.  —  See  note  2. 


1.  Re  Tarner,  71  Vt.  382.  motion  on  the  trial  of  one  of  the  cases 

4.  Putnam  v.  MacLeod,  23  R.  I.  373.  to  suppress  the  deposition  therein  was 

ftOT.    1.  Tastimoiijr  Takm   Da   Bene  without  merit.    Wytheville  Ins.,  etc.. 

—  It  is  not  necessary  to  state  in  Co.  v.  Teiger,  oo  Va.  277. 

so  many  words  that  the  testimony  is  to  513,    1.  Omission  of  tlie  Sfgaatan  \j 

be  talcen  de  bene  esse  under  the  statute.  InadTortenot  is  not  ground  for  objection 

The  notice  is  sufficient  if  it  contains  where  the  adverse  party  was  in  no  way 

enough  to  show  that  the  testimony  is  misled  or  prejudiced.     Wallingford  v, 

to  be  talten  under  such  statute.     Hen-  Western  Uniog  Tel.  Co.,  60  S.  Car.  201. 

derson  v,  Williams,  57  S.  Car.  i.  5141.    4.  Aooeptaaea  of  Hotlea  \j  Un- 

M8.    S.  •aA8ienejof]>MigBatlo&.  —  known   Person.  —  If    notice    is  served 

A  notice  designating  the  officer  by  his  upon   the  counsel*  the  acceptance  of 

middle  name  and  failing  to  give  his  such  notice  by  an    unknown    person 

first  name  ]s  sufficient  if  the  adverse  does  not  remove  the  validity  of  such 

party  is  in  no  way  prejudiced  thereby,  service.     McClatchy  v.  McClatchy,  10 

Sloan  V.  Hunter,  56  S.  Car.  385.  Ohio  Cir.  Dec.  262. 


M9.    1.  All  Witnoosos.— In  North  Corresponding  Attonioy.  —  Where  the 

Dakota  the  statute  requires  that  all  the  defendant  is  In  the  county  when  the 

witnesses    to  be  examined    shall    be  notice  is  served,  but  has  not  entered 

named  in  the  notice.    Ashe  r.  Beasley,  his  appearance  in  the  action,  service 

6  N.  Dak.  191.  may  be  made  upon  the  corresponding 

Kisnomor. — See  Harlan  v,  Richmond,  attorney  appointed  by  the  clerk.  Railey 

108  Iowa  161;  Miller  r.  Prey,  49  Neb.  v,  Railey,  (Ky.  1902)  66  S.  W.  Rep.  414, 

472;  Galveston,  etc.,  R.  Co.  v,  Morris,  515.     4.   0*ConneIl    v.    Dow,    182 

94  Tex.  505,  in  which  last  case  it  was  Mass.  541;  Cullen  r.  Absher,  119  N. 

held  that  the  mistake  is  obviated  where  Car.  441. 

it  appears  that  the  party  served  was  Serviea    on   Corporations.  —  Atchison, 

not   misled  or    prejudiced.    See  also  etc.,    R.   Co.  v    Meek,  49   Neb.    295, 

Names.  wherein  service  on  a  railroad  station 

510.  1.  Davis  V,  Settle,  43  W.  Va.  agent  was  held  to  be  insufficient. 

17,  holding  that  failure  to  name  the  517.    S.  The  Of&eor  Kay  Be  Allowed 

state  was  not  fatal;  Atchison,  etc.,  R.  to  Amend  His  Betnm  so  as  to  make  it 

Co.  V,  Pearson,  6  Kan.  App.  825,  hold-  conform  to  the  facts,  and  the  amended 

ing    that    in    the    absence    of    preju-  returns  will  relate  back  to  and  take  the 

dice,  a  notice  which  named  the  city  place  of  the  original  return.     Hoopes 

and  state  was  sufficient  though  it  did  v,  Devaughn,  43  W.  Va  447.    See  also 

not  name  the  county.  Returns. 

511.  1.  MAront  PlaintiiEk—  Where  A  Cortlfloato  of  the  Xagiitrato  that  he 
a  defendant  was  notified  of  the  taking  caused  notice  to  be  served  on  the  de- 
of  two  depositions  in  different  actions  fendant's  attorney  does  not  exclude 
and  in  different  places  on  the  same  day,  testimony  by  the  magistrate  to  the 
the  attorneys  giving  the  notice  being  effect  that  the  copy  of  the  notice  served 
the  same  in  both  cases,  but  ihe  plain-  on  the  defendant's  attorney  was  writ, 
tiffs  being  different,  it  was  held  that  a  ten,  attested,  and  served  by  the  pe- 
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ft  18.  e.  Where  Several  Defendants.  —  See  note  3. 
091.  6.  SeaaoiiEbleneis  of   Votioe  —  oraiFatotlMi  if  Tint.  —  See 
note  2. 
099.  See  note  i. 

amatttoa  te  Crart,  —  See  note  2. 

593.  xn.  PBOCXBDnros  Biroxs  OrncxB  —  1.  Proctirijig  Wit- 
nen  to  Testify.  —  See  note  2. 

594.  S.  Time  and  Plaoe  of  Taking  —  a.  Time  —  (i)  Generally. 
—  See  note  i. 


•  (2)  Adjournment.  —  See  note  3. 

>•  Si 


ft96«  See  notes  i,  2. 

b.  Place. —  See  note  3. 
S97.  S.  How  Teetimony  Shonld  Be  Taken  —  a.  Presence  of 
Witness  Before  Officer.  —  See  note  2. 

titioner  himself.  O'Connell  v.  Doir,  SsIvqbds  Dssm  Teeus.  —  A  commis- 
182  Mass.  541.  sioner  to  take  depositions*  even  though 
ai8.  S.  Knitoflky*  —  See  Vaught  v,  he  is  the  representative  of  the  court, 
Murray,  (K  jr.  Y903)  71  S.  W.  Rep.  924;  cannot,  without  notice,  issue  a  sub- 
Kentucky  Union  Co.  v.  Lovely,  (Ky.  pcena  duces  tecum.  Trimble  v,  Mul- 
1901)  61  S.  W.  Rep.  272.  hollen,  22  Pa.  Co.  Ct.  471.    See  also 


TsiBS.  — Gilboughti.  StahlBldg.Co.,  Wallace  v.  Baring,  2  N.  Y.  App.  Div. 

16  Tex.  Civ.  App.  448,  applying  the  501. 

rule  of  the  texL  5941.    1.  IiSgal  Holiday.— Depositions 

Ml.    %.  Williams  r.  Halford,  64  S.  may  be  taken  on  election  day.     Matter 

Car.  396,  holding  that  a  notice  given  of  Green,  86  Mo.  App.  216. 

on  Nov.  13  of  a  deposition  to  be  laken  M&m    S.  Owens  v.  Peyton,  70  Mo. 

on  Nov.  23  was  sufficient  under  a  Stat-  App.  50. 

ute  requiring  not  less  than  ten  days'  oM.    1.  Matter  of  Green,  86   Mo. 

notice.  App.  216,  holding  that  an  unnecessary 

^M.    i.  Williams  v.  Halford,  64  S.  adjournment  without  consent  of  the 

Car.  396.  defendant  deprives  the  commissioner 

%.  Orosdowski  v.  Order  of  Chosen  of  power  lo  proceed  further.  Owens  v. 

Friends,  114  Mich.  178.  Peyton,  70  Mo.  App.  50,  holding  that 

#9S,    %.  BeAuslof  Wita«r  to  Appear,  an  entry  should  be  made  of  each  day's 

—  Matter  of  Bushnell,  (Supm.  Ct.  Spec,  proceedings,  together  with  the  adjourn- 

T.)  19  Misc.  (N.  Y.)  307;  Re  Turner,  71  ment. 

Vt.  382,  holding   that   a    notary  has  Votioo  PiovUlBg  fm  kijfinxtaumX. — 

power  to  punish  for  contempt.     Com-  See  Cross  v.  Cross,  (Ky.  1897)  41  S.  W. 

pare  Martin  v.  People,  77  111.  App.  311.  Rep.  272. 


BoAusl  to  Aasww.  —  In  Alabama  the  S.  Bueb  .-*.  Dreessen,  104  III.  App.  409. 

courts  have  no  statutory  authority  to  S.  A  Dopooitioii  Kay  Bo  Takes  at  tho 

compel  the  witness  to  answer  the  inter-  FlaintllPs  Plaeo  of  Bniinoso  where  that 

rogatories  of  a  commission  issued  from  is  the  place  named  in  the  notice  and  no 

the    courts  of  another  state.    Ex  p,  prejudice  is  suffered  by  the  defendant. 

Rucker,  108  Ala.  245.  Chicago  State   Bank  r.  Carr,   130  N. 

In  N^ew  York  a  notary  appointed  by  Car.  479. 

a  foreign  state  to  lake  a  deposition  for  ftST.    t.  Ex  p.  Miller,  11  Ohio  Dec. 

use  in  such  state  has  no  power  to  pun-  69,  holding  tha^  if  the  officer  attempts 

ish  for  contempt  a  witness  refusing  to  to  delegate  his   authority,  even  with 

answer  pertinent  questions.     Peoples,  the  consent  of  counsel,  to  a  stenog- 

Leubischer,  (Supm.  Ct.   Spec.  T.)  23  rapher,  and  absent  himself  from  the 

Misc.  (N.  Y.)  495.  hearing,  the  deposition  is  not  admis- 

Under  statute  in  Georgia  the  commis-  sible. 

sioner  may  fine  the  witness  for  refusing  Bopooitioa  Frovioosly  ?rsparod.— Drey- 

to  testify;  but  the  court  before  whom  spring  v,  Loeb,  itq  Ala.  282.     Compare 

the  case  is  pending  has  no  such  power.  Missouri,  etc.,  R.  Co.  v,  Denton,  (Tez. 

Smith  V.  Ferrario,  105  Ga.  51.  Civ.  App.  1902)  68  S.  W.  Rep.  336. 
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598.  d.  Written  Interrogatories  —  Duty  of  Officer. 
—  See  note  i. 

rf.  Through  Interpreter.  —  See  note  4. 
e.  By  Whom  Written.  —  See  note  5. 

930.  See  note  2.« 

S30.  4.  Presence  of  Parties.  —  See  notes  3,4. 

931.  Dsposition  upon  Written  Interrogatoriea.  —  See  note  I. 
5.  Beading  Over  to  Witness.  —  See  note  2. 

539,  6.  Oath,  —  See  note  3. 

Xni.  Betvbh  of  Depobitioh  —  1.  When  Returned.  — 
See  note  4. 

933.  See  note  i. 

2.  How  Betnmed— ^.  To  and  by  Whom.  —  See  note  2. 
S35.  c.  Superscription  on  Envelope.  —  See  note  i. 

59S.    1.  Rice  v.  Ward,  93  Tex.  532.        fltatate  Held  to  Be  Mandatory. »  Faiib 

4.  Failure  to   Swear   tke   Interpreter,    v.  Ulster,  etc.,  R.  Co.,  70  N.  Y.  App. 
wheie  ihe  officer  does  not  understand     l)iv«  303. 

(he  language  spoken,  is  ground  for  53d.  8.  Knapp  v,  American  Hand- 
suppressing  the  deposition.  Davis  v,  sewed  Shoe  Co.,  63  Kan.  698,  holding 
Migliavaca,  16  Tex.  Civ.  App.  42.  that  a  stipulation  that  the  witness  shall 

5.  In  Shorthand.  — Slocum  z/.  Brown,  be  sworn  after  giving  his  deposition 
105  Iowa  209.     See  also  Zehner  v.  Le-  cannot  be  enforced. 

high  Coal,  etc.,  Co.,  187  Pa.  St.  487.  4.  Ukiah  Bank  v.  Mohr,  130  Cal.  268; 

999.    8.  Missouri,   etc.,   R.  Co.   v.  Gulf,  etc.,  R.  Co.  /^  Bell,  24  Tex.  Civ. 

Denton,  (Tex.  Civ.  App.  1902)  68  S.  W.  App.  579,  wherein   a  deposition   filed 

Rep.  336.  when  the  party  was  offering  evidence 

o30.    8.  Cross  v.  Cross.  (Ky.  1897)  in  rebuttal  was  held  to  be  in  time. 

41  S.  W.  Rep.  273.  In  Xentneky.  —  Kentucky  Union  Co. 

4.  Abfonea  of  Party.  —  Where  a  depo-  v.  Lovely,  (Ky.  1901)  61  S.  W.  Rep.  272. 

sition  is  taken  in  the  jabsence  of  an  Where  Prigadiee  Kay  Beralt  from  the 

opposing  party  nothing  is  waived,  and  Delay  the  proper  practice  is  to  move  for 

the  absent  party  has  the  right  to  pre-  a  continuance.     Marsh  v.  French,  82 

sume  that  the  deposition  will  be  taken  111.  App.  76. 

in  strict  conformity  with  the  statute.  ^33.    1.  See  Sharpless  v.  Warren, 

Atchison,  etc.,   R.  Co.  v,   Pearson,  6  (Tenn.   Ch.   1899)  58  S.  W.  Rep.  407, 

Kan.  App.  825.  holding  that  the  statute  may  be  waived 

But  absence  of  an  attorney  without  expressly  or  by  failure  to  object, 

good   excuse  is  not  ground    for  sup-  In  Hew  York  the  court  may  issue  an 

pressing    the    deposition.     Slocum    v,  order  allowing  the  deposition  to  be  filed 

Brown,  105  Iowa  209  (failure  of  train  nunc  pro  tunc.     Faith  v.  Ulster,  etc.,  R. 

to  arrive  in  time),  Co..  70  N.  Y.  App.  Div.  303;  Israel  v. 

^31*    1.  Houston,    etc.,   R.   Co.   v.  Israel,  46  N.  Y.  App.  DIv.  89. 

McKenzie,  (Tex.  Civ.  App.  1897)  41  S.  8.  Louisville,  etc.,  R.  Co.  r.  Heilprtn, 

W.  Rep.  831.  95  III.  App.  402. 

In  Penuylvania,  if  the  interrogatories  Delivexy  to  Postmaster.  —  See  Findlay 

are  so  numerous  and  cover  so  many  v.  Mineralized  Rubber  Co.,  98  Ga.  275. 

transactions  that  it  would  be  difficult  Betnm  to  the  Wrong  Oonrt  will  not 

for  the  adverse  party  properly  to  frame  necessarily  render  the  deposition  inad- 

cross-interrogatories,   Ihe    court    may  missible.     Deuterman  v.  Ruppei,  103 

grant  leave  to  such  party  to  attend  and  III.  App.  106. 

cross-examine  orally.     Jacobs  v.  Most  ftSft.    1«  Salmer  v,  Lathrop,   10  S. 

Excellent  Assembly,  etc..  9  Pa.  Dist.  54.  Dak.  216,  quoting  6  Encyc.  of  Pl.  and 

8.  Zehner  v.  Lehigh  Coal,  etc.,  Co.,  PR.  535.     See  also  Wise  v,  Collins,  I2Z 

187  Pa.  St.  487,  holding  that  depositions  Cal    147  (name  of  deponent  incorrectly 

taken  in  shorthand  must  be  fully  writ-  written  on  envelope);  Indiana,  etc.,  R. 

ten  out  in  longhand,  read  by  or  to  the  Co.  v,  Wilson,  77  111.  App.  603  (abbre- 

witness,  and  assented  to  and  signed  by  viation  of  name  sufficient);  Gulf.  etc.. 

him.  R.  Co.  v,  Lyman,  27  Tez.  Civ.  App.  2a 
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530.  d.  Annexing  Papers.  —  See  note  2. 
jl37.  4  Presumptions.  —  See  note  2. 

XI7.  CAPTIOV  —  HooMiity  For  and  Um  Of .  —  See  note  6. 
938.  See  note  i. 

Indiosting  Tim*.  —  See  note  6. 

«3».   XV.  Cebtificate  —  2.  Requisites  —  tf.   Identity  and 
Qualification  of  Officer.  —  See  note  5. 
940.  See  note  i. 

949.  b.  Seal  and  Authentication.  —  See  notes  i,  2. 
547.  4.  Suffioiency  —  b.  Particular  Requirements  — 
—  See  note  4. 


(name  of  one  witness  *V/ a/.").    Compare  6.  Aider  by  Cottflosto.  —  McClintock 

Barber  v.  Gcer,  26  Tex.  Civ.  App.  89.  v.  Stale  Bank.  52  Neb.  130. 

"Bwrnib^fynVnitM,— In  South  Carolina  539,    5.  Scott   v.    Basset t,    186   III. 

it  is  noi  essential  that  the  names  o(  98. 

witnesses  be  stated  on  the  outside  of  540.  1.   VameofOAoar  Adminiitering 

the  envelope.     Henderson  v.  Williams,  Oath.  —  The  certificate  should  contain 

57  S.  Car.  I.  the  name  of  the  officer  who  adminis- 

SnTdope    Prepared    by    Attorney.  —  tered  the  oath  of  office  10  the  commis- 

When  an  attorney  prepares  an  envelope  sioner,  and  should  also  give  the  time 

for  use  by  a  notary  in  returning  depo-  when  and  place  where  it  was  taken, 

sttions,  the  notary,  by  using  the  en-  Massachusetts    Mut.   Ace.    Assoc,    r. 

velopc,  makes  the  indorsement  thereon  Dudley,  15  App.  Cas.  (D.  C.)  472. 

his  own.     Missouri,  etc.,  R.  Co.  v.  St.  Presumption  as  to  Authority  of  Penwn 

Clair.  21  Tex.  Civ.  App.  345.  Adminiitering  Oath. —  Compare  Brewer 

ladOTMnient  by  Magistrate.  —  Where  v,  Bowersox,  92  Md.  567,  holding  that 

the  statute  requires  the  magistrate  to  where  the  certificate  states    that    the 

indorse    the    envelope    upon    receipt  officer  *' took  the  oath  annexed  "  to  the 

thereof,  he  may  make  the  proper  in-  commission,  but  does  not  state  that  it 

dorsement  pending  the  trial.     Keys  v,  was  **  duly  "  taken,  or  specify  before 

Flemtster,  iti  Ga.  874.  whom  it  was  taken,  it  is  insufficient. 

An  Oljeetion  to  tiie  Indonement  May  5419.    1.  Brewer    v,    Bowersox,  92 

Be  Waived  by  opening    an    envelope  Md.  567. 

containing    several    depositions    and  Saffldenoy  of  SeaL  —  A  private  seal  or 

reading  some  of  them.     Gulf,  etc.,  R.  scroll  of  one    not  a  public  official  is 

Co.  V.  Lyman,  27  Tex.  Civ.  App.  22.  sufficient.     Michael  v.  Matheis,  77  Mo. 

5M,    8,   Texas,    etc.,    R.    Co.    v,  App.  556. 

Walker,  25  Tex.  Civ.  App.  216.  Where  a  United  fltatet  Consol  If  the 

M7.  8.  Page  v.  Dodson  Printers'  Plaintiif,  his  deposition  taken  under 
Supply  Co.,  106  Ga.  77;  Thomas  v,  a  commission  before  the  vice-consul 
Nebraska  Moline  Plow  Co.,  56  Neb.  should  be  returned  under  the  individ- 
383.  holding  that  depositions  filed  in  a  ual  seal  of  the  commissioner,  though 
lower  court  will  be  presumed  to  have  the  use  of  the  official  seal  of  the  con- 
been  transmitted  to  a  Distiict  Court  sulate  is  not  necessarily  fatal.  Massa- 
within  the  statutory  lime.  chuselts  MuL  Ace.  Assoc,  v,  Dudley, 

e.  In  Tezaa  the  statute  does  not  pre-  15  App.  Cas.  (D.  C.)  472. 

sciibe  a  caption,  although  it  is  com-  8.  Oertifleatei  Without  Seals.— In  Sc'mM 

monly  and  properly  used.     Texas,  etc.,  Carolina^  by  statute,  if  the  parties  in- 

R.  Co.  V.  Walker,  25  Tex.  Civ.  App.  216.  tend  to  make  a  sealed  instrument,  the 

539,    1.  Where  the  Caption  Does  Vet  instrument  must  be  so  construed  al- 

Uentify  the  Oanse,  it  is  sufficient  if  the  though    no  seal  is  actually  attached 

interrogatories  state  the  nature  of  the  thereto.  Wallingford  v.  Western  Union 

case,  giving  its  file  number,  and  this  Tel.  Co.,  60  S.  Car.  201. 

is  true  even  though  the  indsrsement  ^47.    4.  Certificate   as   Prima  faeie 

on  the  envelope  incorrectly  stales  such  Proof  of  Reason.  —  Atkinson  v,  Nash,  56 

file  number.     Cook    v.  Carroll  Land,  Minn.  472. 

etc.,  Co.,  (Tex.  Civ.  App.  1897)  39  S.  Befbrenee  to  Hotiee.  —  See  Henderson 

W.  Rep.  1006.  V.  Williams,  57  S.  Car.  i. 

Supp.  PI.  &  Pr.— 7  97 
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549.  Identity  of  WitiiMs.  —  See  note  i. 
551.  Time.  —  See  note  i. 
tStSS.  See  notes  i,  2. 
554.  See  note  i. 

c.  Administration   of   Oath   to   Witness.  —  See 
notes  2,  3. 

SStl.  See  notes  i,  2. 

997.  Manner  of  Administering  Oath.  —  See  note  I. 

d.  Errors,  Omissions,  and  Amendments  —  immaterial 

Erren,  —  See  note  3. 

tSS8.  OmiMion.  —  See  note  i. 

540.    1.  Designation  in  Bepoiition.  —  he  so  desired  does  not  apply  to  depo- 

Shepherd  v,  Snodgrass,  47  W.  Va.  79.  sitions  taken    out    of    the  state.    St. 

Ml.    1.  A  Certificate  that  Depositions  Vincent's  Insane  Inst,  v,  Davis,  129 

Were  Taken  Pursuant  to  the  Kotice  suffi-  Cal.  20. 

cienily  shows  that  they  were  taken  at  5^4.    1.  Homberger  v.  Alexander, 

the   lime  and    place   specified   in   the  11  Utah  363. 

notice.     Clogg  v,  McDaniel,   89    Md.  2.  Homberger  z/.  Alexander,  11  Utah 

416;  Wallcy  V,  Gentry,  68  Mo.  App.  298.  363, 

Veoessitj  of  Showing  Faet  of  Adjourn-  8.  Donovan  v.  Hibbler,  (Neb.  1902) 

ment. —  Indiana,  etc.,  R.  Co.  v,  Wil-  92  N.  W.  Rep.  637:  Missouri,  etc.,  R. 

son,  77  III.  App.  607.  Co.  V.  Hennesey,  20  Tex.  Civ.   App, 

ThePlaoe  need  not  be  slated  if  such  316;  Homberger  t^.  Alexander,  11  Utah 

statement  is  not  required  by  the  statute.  363. 

Wallingford  r'.  Western  Union  Tel.  Co.,  555,    1.  Homberger  v,  Alexander, 

60  S.  Car.  20I.     But  where  the  statute  11   Utah  363.     See  also    Donovan    v. 

so  provides,  the  certificate  must  show  Hibbler,  (Neb.  1902)  92  N.  W.  Rep.  637. 

the   place.     Dunham  v,  Holloway,   2  When  Depositions  Are  Taken  ex  Parte 

Okla.  78.  the  certificate  must  show  that  the  wit- 

M3.    1.  New  Kentucky  Coal  Co.  v.  ness  was  sworn  before  his  examination 

Union  Pac.  R.  Co.,  52  Neb.  127.  or  before  his  answers  were  reduced  to 

Suffleienoy  of  Certiiioate  ~  Instances. —  writing.     Bowman   v,  Paulhamus,  20 

Under  a  statute  providing  that  the  cer-  Pa.  Co.  Ct.  600. 

tificate  must  show  that  **  the  deposition  8.  Ford  v,  Cheever,  105  Mich.  679. 

was  reduced  to  writing  by  some  proper  M7.    1.  In  Kantai,  where  the  statute 

person,    naming    him,*'    a    certificate  requires  the  certificate  of  the  officer  to 

stating  that  the  witness  '*  was  exam-  show  that  the  witness  was  sworn  to 

ined  and  his  examination  reduced  to  testify  "  the  truth,  the  whole  truth,  and 

writing  and  subscribed  by  him  in  my  nothing  but  the   truth,"   a  certificate 

presence  "  is  not  sufficient.     Atchison,  that  the  deponent  was  sworn  to  testify 

etc.,  R.  Co.  V.  Pearson,  6  Kan.  App.  825.  "the  whole  truth  of    his   knowledge 

A  certificate  is   sufficient  where    it  touching  the  matter  in  controversy  " 

shows  that  the  testimony  was  taken  by  is  fatally  defective.     Atchison,  etc.,  R. 

the    officer    in     shorthand     and     im-  Co.  v.  Pearson,  6  Kan.  App.  825. 

mediately  transcribed  into  typewriting  8.  Absence  of  Bevenue  Stamp.  —  The 

by  the  officer  and  by  a  person  named,  court  may  refuse  to  suppress  a  depo- 

from  the  officer's  dictation.     Minard  v,  sition  on  the  ground  that  no  revenue 

Stillman,  35  Oregon  259.  st^mp  was   placed   on   the  certificate. 

2.  Cheney  v.  Wood  worth,   13  Colo.  Magic   Packing  Co.   v,   Stone-Ordean 

App.  176;  Homberger  v.  Alexander,  11  Wells  Co.,  158  Ind.  538. 

Utah  363.  M§.    1.  Ominion  of  the  Vane  of  Eis 

Carnally  Bead.  —  Contra^  Cheney  v.  County  by  a  Votary  in  his  certificate  is 
Woodworth,  13  Colo.  App.  176.  immaterial  where  the  omission  is  sup- 
When  Vot  80  Bequired  —  Instances. —  plied  by  his  notarial  seal.     Linskie  r. 
The  California  statute   requiring  that  Kerr,  (Tez.  Civ.  App.  1896)  34  S.  W. 
the  certificate  must  state  that  the  depo-  Rep.  765. 

sition  when  completed  was  read  over  .Beading  Orer  to  Witness. —  But  the 

to  the  witnes9  aqd  corrected  by  him  if  omission  of  the  statement    that    the 
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SSS.  ImgmlariUw  —  AmmidinenU.  —  See  note  3. 

SSO.  6.  PremmptioBi.  —  See  note  2. 

tl60.  ZTL  FiLWG  AVD  Opskihg  —  1.  Filing  —  a.  Generally. 
—  See  notes  2,  4. 

061  •  b.  Notice  of  Filing.  —  See  note  i. 

c.  Withdrawing  from  Office  After  Filing.  —  See 
note  3. 

99%.  2.  Opening.  —  See  note  i. 

XVn.  IVTBODUGTIOK  IV  Etidxvce  —  1.  Generally.  —  See 
note  2. 

ffCS*  Ematial  Baqnirementt  to  Be  Observed.  —  See  note  2. 

SMl.  2.  Depoutions  Whioh  Haye  Been  Suppressed.  —  See  note  3. 
fftttt.  S.  Seasons  f6r  Taking  Must  Exist  When  Offered.  —  See 
note  I. 

4  Absence  of  Witness  —  Aoconnting  For.  —  See  note  2. 

067.  aneetion  fait  Oosn.  —  See  note  I. 

5.  Onus  of  Showing  Existence  of  Cause.  —  See  note  3. 
94t8.  6.  Existence  of  Cause  —  What  Eridence  Vecessary.  —  See 
note  I. 

deposition  was  read  to  tlie  witness  be-  admission  against  a  party  to  tlie  cause 

fore  it  was  signed  by  him   iias  been  upon  proof  of  liis  signature  or  assent 

lield  to  be  ground  to  suppress  the  depo-  thereto.     Cross  v,  Coffey,  iii  Ala.  468. 

sition  unless  a  certificate  showing  such  666.    I.Smith   v.   Biilings,  76  III. 

reading  is  obtained  from    the    officer  App.  454, /f^rM^// 177  111.  446.  holding 

taking  the  deposition.     Faith  r.  Ulster,  the  deposition  of  a  party  to  be  inad- 

etc,  R.  Co.,  70  N.  Y.  App.  Div.  303.  missible  after  the  death  of  the  adverse 

M8.    S.  Wallace  v,  Byers,  14  Tex.  party;  Atchison,  etc.,  R.  Co.  v,  Snede- 

Civ.  App.  574.  ger.  5  Kan.  App.  700,  holding  a  depo- 

M0«    t.  That  Depodtiom  Was  "  Cars-  sition   to   be   inadmissible  where   the 

fUly  BMd."  —  Cheney  v.  Woodworth,  deponent  was  in  the  county  at  the  time 

13  Colo.  App.  176.  of  the  trial.    See  also  Atlcinson  z^.  Nash, 

6M,    t.  Carr  v.  Adams,  70  N.  H.  56  Minn.  472. 

622.  Computatioii  of  Distanoa.  —  Where  a 

4.  Thomas  v.  Nebraslca  Moline  Plow  deposition  is  objected  to  on  the  ground 
Co.,  56  Neb.  383.  that  the  witness  resides  within  twenty 

Ml.     1.   Herman    v,    Schlesinger,  miles  of  the  county  seat,  the  usual  and 

114  Wis.  382.  customary  route  of  travel  will  control 

5.  See  Howe  v.  Mutual  Reserve  in  the  computation  of  the  distance. 
Fund  L.  Assoc.,  115  Iowa  285,  holding  Powers  v.  Powers,  (Ky.  1899)  52  S.  W. 
that  written  consent  of  the  parties  is  Rep.  845. 

necessary  to  withdrawal.  See  generally        8.  Green  s^.  Middlesex  Valley  R.  Co., 
FaiNG  Pleadings  and  Papers.  31  N.  Y.  App.  Div.  412. 

1.  See  Sullivan  v,  Eddy,  164        Aged,  Inflnn,  or  Siok  Witnesssi.  ~  See 


111.  391;  Gage  V.  Eddy,    167  111.   102;  Styles  v,  Decatur,  (Mich.  1902)  91  N. 

Hughes  V,  Humphreys,  102  111.  App.  W.  Rep.  622,  holding  i\i^\.  prima  facie 

194.  proof,   uncontradicted   except  by   un- 

S.  Newman  v.  Blades,  (Kv.  1900)  54  sworn  statement  of  counsel,  is    sutfi- 

S.  W.  Rep.  849:  Fredonia  Nat.   Banic  cient;    Kirton    v.    Bull,   t68  Mo.  622; 

V,   Tommel,   (Mich.    1902)  92    N.    W.  Taylor  v.  Mallory,  96  Va.  18,  holding 

Rep.  348.  that  where  the  court  is  satisfied  from 

M8.    t.  Atchison,  etc.,   R.  Co.   v,  the  evidence  produced  that  the  depo- 

Meek,  49  Neb.  295.  nent  is  too  sick  to  testify,  the  deposi- 

M4.    t.  Long  V.  Fields,  (Tex.  Civ.  tion  may  be  admitted. 

App.  1903)  71  S.  W.  Rep.  774.  567.     1.  Missouri,  etc..  R.  Co.  v.  St. 

Vsessslty  flv  Ptsof  of  Slgiu^iire.  —The  Clair,  21  Tex.  Civ.  App.  345* 

suppression  of  a  deposition  destroys  it  8.  Atkinson  v.  Nash.  56  Minn.  472. 

for  all  evidential  purposes  save  as  an  M8.     1.   Allldaylt.  —  Although   a 
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069.  7.  Nonresident  Witness.  —  See  note  i . 

8.  Presence  of  Witness  in  Court  —  Effect  01  —  See  note  2. 

070.  See  note  i. 

S71.  Btading  Dtpoiitioii  aa  Admiuioii.  —  See  note  2. 

079.  12.  Inoompetenoy  of  Witness  After  Deposition  Taken.  — 

See  note  3. 

tl78.  18.  Deposition  Incomplete  —  a.  Refusal  to  Answer. — 
See  note  i. 

UMretion  of  Court.  —  See  note  2. 

574.   b.   Answers    Not    Full    or    Responsive.  —  See 
notes  2,  3. 
57tS«  See  note  i. 

deposition  does  not  show  on  its  face  a  ^79.     S.  Wells    v.    New    England 

statutory  cause  for  the  taking  thereof,  Mut.  L.  Ins.  Co.,  187  Pa.  St.  166. 

an  affidavit  stating  that  there  is  such  573.    1.  New  York,  etc.,  R.  Co.  v. 

cause  furnishes  sufficient  ground  for  Green,  90  Tex.  257. 

the  admission  of  the  deposition.   Louis-  Beftiaal  to  Answer  Immatorial  Quoitloii. 

ville,  etc.,  R.  Co.  r.  Shaw,  (Ky.  1899)  —  The  refusal  of  a  witness,  not  a  party 

53  S.  W.  Rep.  1048.  to  the  action  and  not  connected  with 

ftW.    1.   Missouri,  etc.,  R.  Co.  v.  the  party  at  whose  instance  his  depo- 

Elliott,  2  Indian   Ter.   407;    Lowe  v,  sition  is  taken,  to  answer  an  immaterial 

Vaughan,  48  Neb.  651.  question,  for  reasons  personal  to  him- 

8.  Connecticut,  —  Neilson  v.  Hartford  self,  does  not  justify  the  court  in  sup* 

St.  R.  Co.,  67  Conn.  466.  pressing  the  deposition.     Michaelis  v. 

Missouri,,  —  Barber  Asphalt  Paving  Compania   Metalurgica  Mexicana,  51 

Co.  V.  Ullman,  137  Mo.  543;  Benjamin  N.  Y.  App.  Div.  470,  holding  further 

t'.  Metropolitan  St.  R.  Co.,  133  Mo.  274.  that  in  New  York  a  motion  to  suppress 

Dopoduon  Bead  Without  Otjeotion.  —  before  trial,  because  of  the  witness's 

When  the  deposition  of  a  party  was  refusal  to  answer  cross-interrogatories, 

read  without  objection,  and  the  depo-  must  be  accompanied  by  an  affidavit 

nent  was  afterwards  called  as  a  witness  bringing  it  within  Code  Civ.  Pro.  N. 

in  rebuttal  without  objection   to    his  Y.,  ^  910,  unless  it  appears  on  the  face 

right  to  give  oral  evidence,  it  was  held  of  the  deposition  that  the  refusal  to 

that  a  motion  to  strike  out  the  deposi-  answer  was  deliberate  and  wilful, 

tion  on  the  ground  that  the  witness  t.  New  York,  etc.,  R.  Co.  9.  Green, 

had  personally  attended  court  and  tes-  90  Tex.  257. 

tified  in  his  own  behalf  was  properly  974.    9.   Electric   Lighting   Co.   v, 

denied.     Sherwood  v,  Sioux  Falls,  10  Rust,  131  Ala.  484;  Smith  v.  Eliison,  6 

S.  Dak,  405.  Colo.  App.  207;  Pioneer  Sav.,  etc.,  Co. 

ft70,     1.    California,  —  Adams    v,  v.  Peck,  20  Tex.  Civ.  App.  iii. 

Weaver,  117  Cal.  42.  But  in  Texas  the  statute  provides  that 

Kentucky,  —  Louisville,  etc.,  R.  Co.  answers  not  responsive  to  the  questions 

z/.  Steenberger,(Ky.  1902)69  S.  W.  Rep.  will  not  be  stricken  out  if  they  state 

1094;  Louisville  V,  Muldoon,  (Ky.  1899)  any  facts  connected  with  the  cause  and 

49  S.  W.  Rep.  791;  Edmonson  v.  Ken-  pertinent  to  the    issue    to    be    tried, 

tucky  Cent.  R.  Co.,  (Ky.  1898)46  S.  W.  Heintz   v.    O'Donnell,    17    Tex.    Civ. 

Rep.  679.  App.  21. 

Louisiana,  —  Unter  v.   Metropolitan  8.  Reynolds  v,  Reynolds,  (Supm.  Ct. 

Nat.  Bank,  48  La.  Ann.  238.  Tr.  T.)  20  Misc.  (N.  Y.)  254;  Galveston, 

Texas,  — San  Antonio  St.  R.  Co.  v,  etc.,  R.  Co.  v.  Baumgalrten,  (Tex.  Civ. 

Renken,  15  Tex.  Civ.  App.  229:  Gal-  App.  1903)  72  S.  W.  Rep.  78;  Waters 

veston,  etc.,  R.  Co.  v.  Burnett,  (Tex.  Pierce  Oil  Co.  v,  Davis,  24  Tex.  Civ. 

Civ.  App.   1897)  42   S.  W.  Rep.  314;  App.  508. 

Houston,  etc.,  R.    Co.  v,   McKenzie,  975.     1.  Taguo   Interrogatorioi.   — 

(Tex.  Civ.  App.  1897)  41  S.  W.  Rep.  831.  Where  Interrogatories  submitted  are 

571.    S.  Terre   Haute    Electric   R.  too  vague  and   indefinite  to   put  the 

Co.  V,  Lauer,  21  Ind.  App.  466.  opposite  party  on  notice,  the  answers 
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S7S.  c.  Absence  of  Cross-examination.  —  See  note  2. 

S7V.  16.  Signatare.  —  See  notes  2,  3,  4. 

S78«  17.  Depositions  Taken  in  Inferior  Courts.  —  See  note  i. 

18.  Depositions  Used  on  Former  Trial  —  See  note  2. 
S79.  10.  Depositions  Taken  in  Another  Suit.  —  See  note  i. 
«I80«  See  note  i . 

thereto    will   be  excluded.     White    v,  use  at  that  trial  cannot  be   read  at  a 

Jones,  105  G\  26.  subsequent   trial  of   the  same  action. 

ftT^,     2.  Smith    v.  Ellison,  6  Colo.  Baltimore  Consol.   R.  Co.  v.  State,  91 

App.  207.   See  also  Zink  v.  Wells,  72  Md.  506. 

III.  App.bos,  ffrberein  the  right  (o  cross-  570.     1.     Georgia,    —    Radford    v. 

examine  was  held  to  have  been  waived.  Georgia,  etc.,  R.  Co.,  113  Ga.  627,  quot- 

5TT»    8.  failure  to  8lga  Eaeh  Sheet,  ingt  Encyc.  op  Pl  and  Pr.  579-581. 

—  Missouri,  etc.,   R.  Co.  v.   Denton,  BepositioB  Taken  in  GiTil  Oue  Hot  Ad- 

(Tex.  Ci7.  App.  1902)  68  S.  W.  Rep.  336,  minible  in  Criminal  Case.  >-  Woodruff  v, 

in  which  case  a  signing  of  the  direct  State,  61  Arlc.  157. 

ioterrogatories  was  held  to  be  sufficient  Deposition  Taken  in  Chaneery  Court.  — 

without  signature   to  the  cross-inter-  A    deposition   taken  orally    before    a 

rogatories.  register  in  a  case  pending  in  the  chan- 

i.  Missouri,  etc.,  R.  Co.  v,  Denton,  eery  court  is  not  admissible  in  an  ac- 

(Tex.  Civ.  App.  1902)  68  S.  W.  Rep.  336.  tion  at  law  between  parties  in  privity 

4.  Shepherd  v,    Snodgrass,    47    W.  with  those  in  the  chancery  suit  unless 

Va.  79.  it  is  shown  that  the  deponent  was  ex- 

Steaograplier's  Hotes.  —  Where  the  de-  amined  under  oath  or  that  the  opposite 

poneni  refused  to  sign  his  deposition  party  had  the  power  to  cross-examine 

on  the  ground  that  the  stenographer  and  was  legally  called   on  to  do  so. 

taking  it  did  not  accurately  report  his  Payne  v.  Long,  121  Ala.  385. 

declarations,  the  deposition  is  not  ad-  The  Deposition  of  a  Party  May  Be  Bead 

missible.    In  re  Hafer,   12  Ohio  Cir.  as  an  Admiision  even  where  the  action 

Dec.  102.  in  which  it  was  taken  was    between 

Eignatnre    Waived,   —   Hoyberg    v,  parties  different  from  those  in  the  ac- 

Henske,  153  Mo.  63.  tion  in  which  it  is  offered.     Smith  c. 

But  an  unsigned  copy  of  the  plain-  Parry  Mfg.  Co.,  9  Kan.  App.  877. 

tiff's  deposition  taken  in  another  action  MO.    1.  Radford   v,  Georgia,  etc., 

concerning   the  same  subject-matter,  R.  Co.,  113  Ga.  627,  quoting  6  Encyc. 

and  filed  a3  a  part  of  the  deposition  of  of  Pl.  and  Pk.  579-581.    See  also  the 

the  stenographer  who  took  it,  cannot  following  cases: 

be  read  against  the  deponent,  although  Alabama,  —  Wisdom  v.   Reeves,  no 

his  signature  was  waived  by  the  pa/-  Ala.  418;  Spann  v,  Torbert,  130  Ala. 

lies  in  the  action  in  which  it  was  taken.  541,  holding  that  the  deposition  of  the 

Louisville,  etc.,  R.  Co.  v.  Carter,  (Ky.  defendant  in  another  suit  pending  be- 

1902)  66  S.  W.  Rep.  508.  tween  the  plaintiff  and  another,  con- 

A  night  Variance  between  the  signa-  cerning  the  same  subject-matter,  may 

ture  and  the  name  of  the  witness  as  be  given  in  evidence, 

stated  in  the  address  of  the  interroga-  Iowa,  —  Howe    v.   Mutual    Reserve 

tories  may  be  explained  on  the  trial.  Fund  L.  Assoc.,  115  Iowa  285. 

and  will  not  render  the  deposition  in-  Minnesota,  —  Watson  v.  St.  Paul  City 

admissible.    Galveston,    etc.,   R.   Co.  R.  Co.,  76  Minn.  358. 

V.  Morris,  (Tex.  Civ.  App.  1901)  60  S.  North  Carolina.  —  Mabe  v,  Mabe,  122 

W.  Rep.  813  (••  Walters"  and  **  WaU  N.  Car.  552. 

tcr");  Texas,  etc.,  R.  Co.  v.  Walker,  Texas,  — Contra,  Peoples  Nal.  Bank 

25  Tex.  Civ.  App.  216  {*'  Gerald  Mul-  v.  Mulkey,  94  Tex.   395,  disapproving 

lins  *•  and  "  G.  C.  Mullins  ").     See  also  Emerson  v.  Navarro,  31  Tex.  338. 

Names.  Consolidated  Actions.  —  Where  several 

579.     1    Florence  Oil,  etc.,  Co.  v,  causes  of  action  are  consolidated  by  an 

Reeves.  13  Colo.  App.  95.  order  of  court,  a  deposition  taken   in 

t.  People  V.  Brugman,  3  N.  Y.  App.  any  one  of  them  may  be  used  on  the 

Div.  155.  trial  of  the  consolidated  action  where 

Bnt  Where  the  Witneas  Teetified  on  the  the  court  in  its  order  finds  that  the 

Trial  his  deposition   taken  for  parties  are  the  same  and  might  have 
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981.  See  note  i. 

20.  Effect  of  Amendment  of  Proceie  or    Pleading  After 
Taking  Deposition.  —  See  note  3. 

989.  See  note  i. 

21.  Depositions  in  Foreign  Language.  —  See  note  3. 

583.  22.  Lost  Depositions.  —  See  note  i. 

584.  23.  Who  May  Bead  — ^.  Right  of  Parties  —  (i)  Gen- 
erally,  —  See  note  i. 

585.  b.  Effect  of  Offering.  —  See  note  3. 

586.  c.  How  Much  of  Deposition  May  Be  Read.  —  See 
note  I. 

been  joined.     Woltcrs    v,    Rossi,    126  lUincis,  —  McCormick    Harvesting 

Cal.  644.  Mach.    Co.   v,    Laster,    81     111.   App. 

A  Deposition  Admitted  bj  A^preement  316. 

Onlj,  not  being  taken  in  the  suit,  is  not  Iowa  —  Howe    v.   Mutual    Reserve 

admissible   in   a  subsecjuent   suit   be-  Fund  L.  Assoc..  115  Iowa  285. 

tvveen  the  same  parties  m  the  absence  Louisiana,  —  Unter  v.   Metropoliiao 

of  a  new  agreement.     Acme  Mfg.  Co.  Nat.  Bank,  48  La.  Ann.  238. 

V.  Reed,  197  Pa.  St.  359.  Nebraska,  —  Hamilton    Brown   Shoe 

581.    1.  Radford   v.  Georgia,  etc.,  Co.  v,  Milliken,  62  Neb.  116. 

R.  Co.,  113  Ga.  627  [quoting  6  Encyc.  TVjiraj.  —  Kruger  v.  Spachek,  22Tez. 

OF  Pl.  AND  Pr.  579-581];  Watson  v.  St.  Civ.  App.  307. 

Paul  City  R.  Co.,  76  Minn.  358.  Bight  of  Party  Proenriag  Itopotltion  to 

8.  Williams  v.  Holt,  170  Mass.  351;  Bead   CrooB-oiainiiiation.  —  New    York, 

Caffey  v.  Cooksey,  19  Tex.  Civ.  App.  etc.,  R.  Co.  ».  Green,  90  Tex.  257. 

145.  Interpleading  Claimants  on  Attaehmont 

ConTorsoly,  depositions  cannot  be  read  —  Shields  v.  Ord,  (Tex.  Civ.  App.  1899) 

unless  taken  In  reference  to  an  issue  51  S.  W.  Rep.  298.  citing  6  Encyc.  op 

made  up  at  the  time  when  they  are  Pi.,  and  Pr.  584. 

taken.     They  cannot,  if  objected  to,  be  Party's  Own  Dopooitioa.  —  In  an  action 

read  to  support  an  answer  subsequently  against  an  administrator,  a  party  can^ 

filed.     Kennedy  v.  Davisson,  46  W.  Va.  not  introduce  on  his  own  behalf  his 

433.     See  also  Edgell  v.  Smith,  50  W.  own  deposition  taken  during  the  life- 

Va.  349.  time  of  the  administrator's  intestate. 

5§3.    1.  Salmer  v,  Lathrop,   10  S.  Ferguson  v.  Staton,  (Ky.  1897)  42  S. 

Dak.  2ifi.     Compare  Smyser  v,  Franck,  W.  Rep.  732. 

(Ky.  1898)475.  W.  Rep.  1071.  ^95.    S.  Carter  v.  Manhattan  L.  Ins. 

Death  of  Party.  —  If  a  party  whose  Co.,    11    Hawaii  69;    Western   Union 

deposition  has  been  taken  dies  and  the  Tel.  Co.  v.  Lovely, (Tex.  Civ.  App.  1902, 

suit  is  revived   by  his  heirs,  they  oc-  69  S.  W.  Rep.  128  [citing  6  Encvc.  of 

cupy  the  same  relation  to  the  suit  that  Pl.  and  Pr.  585];  McCormick  Harvest- 

the  decedent  did,  and  the  deposition  is  ing  Mach.  Co.  v,  Laster,  81   HI.  App. 

admissible.     Cummings  r/.  Moore,  27  316;  Maldaner  zf.  Smith,  io2  Wis.  30. 

Tex.  Civ.  App.  555.  Impoaehment   of   Witaoss.  —  McCor- 

8.  Meyer  v,  Rothe,  13  App.  Cas.  (D.  mick  Harvesting  Mach.  Co.  v,  Laster, 

C.)  97.  holding  further  that  it  need  not  81  III.  App.  316. 

appear  that  the  officer  was  sworn  as  an  586.    1.  Fargo  First  Nat.  Bank  r. 

interpreter;    Davis    v.   Migliavaca,   16  Minneapolis,  etc..  Elevator  Co.,  11  N. 

Tex.  Civ.  App.  42.  Dak.  280  [citing  6  Encyc.  of  Pl.  and 

5§3.    1.  Gilmore  v.  Butts,  61  Kan.  Pr.  586];  Orland  Bank  r.  Finnell,  133 

315   [citing  6  Encyc.  of  Pl.  and  Pr.  Cal.  475;  Cook  Brewing  Co.  v.  Ball,  22 

583];  Gage  V.  Eddy,  167  III    102.  Ind.  App.  656;  Walkley  v.  Clarke,  107 

594.     1.  Saunders  r.  City,  etc.,  R.  Iowa  451.     See  also  Smith  r.  Crocker, 

Co..  99  Tenn.  130,  citing  6  Encyc.  of  3  N.  Y.  App.  Div.  471. 

Pl.  and  Pr.  583.     See  also  the  follow-  BeAisal  to  Bead  Cross-ezamiaatioB.  — 

ing  cases-  In  Alabama  the  plaintiff  may  offer  in 

Connecticut,  —  Ansonia  r.  Cooper,  66  evidence  the  examination  in  chief  of 

Conn.  184.  the  witness,  and  cannot  l>e  required  to 
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58T.  XVm.  0BX20TI0H8  —  1.  Generally.  —  See  note  4.     See 
also  ExcEPTroNS  and  Objections. 

2.  Manner  of  Objecting  —  See  note  5. 

988.  3.  Iffatnre  of  Objection  —  Should  Be  Speciflo.  —  See  note  3. 

989.  Part  eood  and  Part  Bad.  —  See  note  I. 
On  Oenaral  Objeetloa.  —  See  notes  5»  6* 
WaiT«r.  —  See  note  7. 

S99.  4.  When  Objection  Shonld  Be  Made  —  a.  In  General.  — 
See  note  i. 

Altowing  Deposition  to  Bomain  on  FUo.  —  See  note  3. 

SHI.  b.  Before  Trial.  —  See  note  1. 


offer  ihe  cross-examination.     Bunzel  v. 
Maas,  116  Ala.  68. 

When  Toatimonj  Is  DiTiaible.  —  See 
Macartney  v.  Smith,  lo  Kan.  App.  580, 
6a  Pac.  Rep.  540;  Hamilton  Brown 
Shae  Cn.  v,  Milliken.  62  Neb.  116. 

Whan  Part  Bead  to  Contradiet  Witness. 
—  Ansonia  v.  Cooper.  66  Conn.  184. 

Irrvlarant  Facts.  — See  Little  Rock 
Grain  Co.  v.  Brubaker,  89  Mo.  App.  i; 
Whitlatch  v.  Fidelitv,  etc.,  Co.,  21  N. 
Y.  App.  Div.  124;  Kramer  v,  Kramer, 
80  N.  Y.  App.  Div,  20. 

Court  llaj  Beqnire  Whole  to  Be  Bead.  — 
Watsoa  V,  St.  Paul  City  R.  Co..  76 
Minn.  358. 

AdTsrae  Party.  —  Smith  r.  Crocker,  3 
K.  Y.  App.  Div.  471. 

Balance  of  Deposition  Bead  by  Opposite 
Party  —  If  the  party  who  procures  the 
deposition   reads    only  such   portions 


6.  Ctogg  V,  McDaniel,  89  Md.  416, 
See  also  Ueland  v,  Dealy,  (N.  Dak. 
1902)  89  N   W.  Rep.  325. 

58D.  8.  Ueland  v.  Dealy,  11  N. 
Dak.  529  [citing  6  Encyc.  op  Pl.  and 
Pr.  587.  588];  Neosho  Valley  Invest. 
Co.  V,  Hannum,  63  Kan.  621;  Clark  v, 
ElUthorpe,  7  Kan.  App.  337. 

An  Objection  that  Testimony  Is  "In- 
oompetent  and  Inadmissible  "  is  too  gene- 
ral. McKarziez'.  Citizens'  Bldg.,  etc., 
Assoc,  (Tenn.  Ch.  1899)  53  S.  W.  Rep. 
1007. 

A  Purely  Technical  Objection  to  a  depo- 
sition should  be  overruled,  in  the 
absence  of  any  claim  of  prejudice. 
Ueland   v.  Dealy,  11  N.  Dak.  529. 

580.  1.  Compare  Brinckle  v.  Stitts, 
53  Neb.  10,  holding  that  wheie  an 
answer  Is  in  part  competent  and  in 
part  incompetent,  an  objection  to  the 


as  suit   his  convenience,  the  opposite    entire  answer  is  properly  sustained. 
party  may  use  the  remainder  as  cross-        5.  Wells,   etc..   Express    v,   Waites, 
examination  so  far  as  it  is  competent    (Tex.  Civ.  App.  1900) 60S.  W.  Rep.  582. 


evidence.  It  is  within  the  discretion 
of  the  court  to  determine  when  the 
opposite  party  may  introduce  such  re- 
mainder. Goodman  v.  Merchants' 
Despatch  Transp.  Co..  3  Pa.  Super. 
Ct.  282. 

Xx  Parte  Deposition.  ~  In  Texas  the 
party  taking  an  ex  parte  deposition 
may  read    any    admission    contained 


e.  Atwater  v.  Morning  News  Co..  67 
Conn.  504:  Hawkeye  First  State  Bank 
V,  Noel,  94  Mo.  App.  498. 

7.  Alabama  G.  S.  R.  Co.  v,  Bailey, 
112  Ala.  167;  Lowe  v.  Vaughan.  48 
Neb.  651. 

590.  1.  Hughes  v.  Humphreys, 
102  111.  App.  194. 

After  Continnance.  —  A  party  cannot 


therein   without    being    compelled   to  object  to  a  deposition  on  the  ground 

read  the  whole  instrument.     Watson  that  the  evidence  is  secondary  after  the 

V.  Winston,  (Tex.  Civ.  App.  1897)  43  S.  case  has  been  called  for  trial  and  con- 

W.  Rep.  852.  tinned  at  his  instance.     Hickox,  etc., 

A  Second  Deposition  may  be  read  al-  Pub.  Co.  v.  Dawes  Mfg.  Co.,  64  111. 

though  it  relates  in  part  to  testimony  App.  630. 

given  by  the  witness  in  the  5rst  depo-  8.  Clogg  z/.   McDaniel,  89  Md.  416 

sition.     Parksv.  Cooke,  170  Mass  498.  (deposition    on    file    more    than    two 

MT.    4.  Oljection  I7  Third  Party.—  months);  Brittain  v,  Hitchcock,  127  N. 

Ao  objection  that  a  copy  of  the  inter-  Car.  400. 

rogatories  and   notice  was  not  served  Ml.*     1.    Alabama.   —   Sowell     v, 

cannot  be  made  by  a  party  other  than  Brewton  Bank,  119  Ala.  92;  Alabama 

the  one  upon  whom  the  service  should  G.  S.  R.  Co.  v.  Bailey,  112  Ala.  167. 

have    been    made.     Linskie    v,    Kerr,  Colorado,  —  Florence  Oil,  etc.,  Co.  v. 

(Tex.  Civ.  App.  1896)34  S.  W.  Rep.  765.  Reeves,  13  Colo.  App.  95. 
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S99.  See  note  i. 

lUiiaer  and  Tinw.  —  See  notes  2,  3. 
093.  Btfore  Trial.  —  See  note  I . 

c.  Renewal  of  Objection  at  Trial.  —  See-  note  3. 

d.  Objection  to  Certificate.  —  See  note  4. 

District  of   Columbia,  —  Meyer    v.  were  taken  and  who  transcribed  them 

Rothe,  13  App.  Cas.  (D.  C.)  97.  in  English  was  not  sworn  as  interpreter 

Illinois,  —  Illinois  Cent.   R.   Co.   v,  must  be  made  before  trial  or  it  will  be 

Foulks,  iQi  III.  57,  affirming  92  111.  App.  deemed  to  have  been  waived.     Meyer 

391;  Catlin  V,  Traders*  Ins.  Co.,  83  111.  v.  Rothe,  13  App.  Cas.  (D.  C.)  97. 

App.   40;    Richman  v.   South  Omaha  5IHI.     1.  Sowell  v,  Brewton  Banir, 

Nat.  Bank,  76  111.  App.  637.  119  Ala.  92;  Meyer  v,  Rothe,  13  App. 

Indian    Territory,  —  Missouri,    etc.,  Cas.   (D.   C.)  97;    Richman   v.   South 

R.  Co.  r.   Elliott,  2  Indian  Ter.  407;  Omaha  Nat.   Bank,   76  111.  App.  637: 

Missouri,  etc.,  R.  Co.  v.  Wilder,  3  In-  Meyers  v,  Falk,  99  Va.  385;  Electric 

dian  Ter.  85.  Supply,  etc.,  Co.  v.  Consolidated  Light. 

Iowa.  —  Cathcart    v.    Rogers,    115  etc..  Co.,  42  W.  Va.  583. 

Iowa  30.  %,  Iowa.  —  Cathcart   v,   Rogers,    115 

Kansas,  —  MacRae   v.    Kansas   City  Iowa  30. 

Piano  Co.,  64  Kan.  580;  Clark  v.  Elli-  Kansas,  —  MacRae   v,    Kansas  City 

thorpe,  7  Kan.  App.  337.  Piano  Co.,  64  Kan.   580;    Crebbin  v. 

Kentucky,  —  Dean  v,   Phillips,  (Ky.  Jarvis,  64  Kan.  885,  67  Pac.  Rep.  531: 

1901)  61  S.  W.  Rep.  10.  Clark  v.  Ellithorpe,  7  Knn.  App.  337. 

Maryland,  —  Clogg  v.  McDaniel,  89  Kentucky.  —  See  Edmonson  v.  Ken- 

Md.  416;  Cover  v.  Smith,  82  Md.  586.  tucky  Cent.  R.  Co.,  (Ky.  1898)  46  S. 

Missouri,  —  Hoy  berg  v.  Henske,  153  \V.  Rep.  679. 

Mo.  63.  North  Dakota,  —  Ueland  v,  Dealy,  11 

Nebraska,  —  Union    Pa.    R.   Co.    v,  N.  Dak.  529. 

Vincent,  58  Neb.  171.  Texas,  —  Hugo,  etc.,  Co    v.  Hirsch, 

New   York.  —  Hartwig  v,  American  (Tex.  Civ.  App.   1901)  63  S,  W.  Rep. 

Malting  Co.,  74  N.  V.  App.  Div.  140;  163;  Gill  v.  First  Nat.  Bank,  (Tex.  Civ. 

Union  Square  Bank  v.  Reichman,  9  N.  App.  1901)  61  S.  W.  Rep.  146;  Taylor. 

V.  App.  Div.   596;  Reynolds  z'.    Rey-  etc.,    R,    Co.    v.   Warner,   (Tex.    Civ. 

nolds,  (Supm.  Ci.  Tr.  T.)  20  Misc.  (N.  App.    1900)  60  S.    W.    Rep.  442;   Mc- 

Y.)  254.  Mahan  v,  Veasey,  (Tex.  Civ.  App.  1900) 

North  Carolina.  —  See  Norvell  v.  60  S.  W.  Rep.  333:  Blake  v.  State,  38 
Mecke,  127  N.  Car.  401;  Brittain  v,  Tex.  Crim.  377;  Hendricks  v.  Huff- 
Hitchcock.  127  N.  Car.  400.  meyer,  15  Tex.  Civ.  App.  93. 

North  Dakota,  —  Ueland   v.   Dealy,  8.  In  Maryland,  under  Sule  of  Court,  if 

(N.  Dak.  1902)  89  N.  W.  Rep.  325.  a  commission  shall  have  been  returned 

Oregon,  —  Foster  v.    Henderson,   29  and  opened  and  notice  thereof  given 

Oregon  210.  lo  (he  opposite  party  ten  days  befoie 

Texas,  —  McMahan  v,  Veasey,  (Tex.  the  commencement  of  the  term,  excep- 

Civ.  App.   1900)  60  S.   W.    Rep.    333;  tions    to    the    execution    and    return 

Taylor,  etc.,  R.  Co.  v.  Warner.  (Tex.  thereof  shall  be  filed  by  the  third  day 

Civ.  App.   1900)   60  S.  W.   Rep.  442;  of  the  term  or  they  will   be  considered 

Blake   v.   State,    38   Tex.    Ciim.   377;  as  waived.    Cover  7\  Smilh,  82  Md.  586. 

Claflin  V,  Harringtion,  23  Tex.  Civ.  503.    1.  After  Btrnok  JnryHaa  Been 

App.  345.  Selected.  —  \ti  Alabama    it   is  proper  (o 

Virginia,  —  Meyers  v.  Falk,  99  Va.  ovei rule  a  motion  to  suppress  a  depo- 

385.  sition   made  after  a   struck   jury  has 

iVest    Virginia,  —  Electric    Supply,  been  selected.     Alabama  G.  S.  R.  Co. 

etc.,  Co.  7f.  Consolidated  Light,  etc.,  v,  Bailey,  112  Ala.  167. 

Co.,  42  W.  Va.  583.  8.  Kirton  v.  Bull,  168  Mu.  622. 

Proeeodingi  in  Patent  Office.  —  Where  4.  Bent-Otero  Imp.  Co.  v.  Whitehead, 

depositions  in  interference  proceedings  25  Colo.  354;  Little  Rock  Grain  Co.  v. 

in  the  patent  office  are  taken  in  a  for-  Brubaker,  89  Mo.    App.    i.     See  also 

eign  language,  an  objection  that  the  Chicago,  etc.,  R.  Co.  v.  Long,  26  Tex. 

notary  before  whom    the  depositions  Civ.  App.  601  (false  certificate). 
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ft94.  e.  Incompetency  of  Officer.  —  See  note  i. 

/.  To  Notice  —  See  note  2. 
09ff.  g.  To  Form  of  Interrogatories.  —  See  note  i. 

h.  To  Answers.  —  See  note  2. 

996.  8.  Objeetions  Taken  on  Trial  —  Ineompetmiey  of  TMttaoay.  — 
See  note  2. 

iRoloTaiiej  of  Tootiaonj.  —  See  note  3. 

997.  laoonpotoBej  of  Witaoii. —  See  note  I. 

7.  To  Depositions  on  Written  Interrogatories.  —  See  note  2. 

998.  See  note  i. 

M4.     1.  Loaisville,  etc.,  R.  Co.  v.  New    York, — Wanamaker    v.    Me- 

Shaw,  (Ky.  1899)  53  S.  W.  Rep.  1048;  graw,  168  N.  Y.  125:  Kramer  v.  Kra- 

McGrew  v,   Wilson,  (Tex.   C\v.   App.  mer,  80  N.  Y.  App.  Div.  20. 

»90o)  57  S.  W.  Rep.  63.  AVrM  Dakota.  —  UeUnd  v.  Dealy,  11 

8.  Pittsborgh,  etc.,  R.  Co.  v.  Story,  N.  Dak.  529. 

104  lit.  App.  132;  Beatty  v,  Thompson,  Tennessee.   — -    Mason     v.     Willbite, 

^Ky.  1902)  66  S.  W.  Rep.  384;  Record  (Tenn.  Ch.  1900)61  S.  W.  Rep.  298. 

Pub.    Co.  V.   Mernrin,    115    Mich.    10;  TTndor  Bnloa  of  Conrt — Connecticut. — 

Front  Rank  Steel  Range  Co.  v,  Jeffers.  Hennessy  v.  Metropolitan  L.  Ins.  Co., 

79  Mo.  App.  174;  Crenshaw  v.  Pacific  74  Conn.  699. 

MuL   L.  Ins.    Co.,   71    Mo.  App.    42;  New   York.  —  Ernst   v.    Estey   Wire 

Savage  v.  Gaut,  (Tenn.  Ch.  1900)  57  S.  Works  Co.,  (Supm.  Ct.  App.  T.)    21 

W.  Rep.  170;  Southern  R.  Co.  v.  Har-  Misc.  (N.  Y.)  68. 

ris,  loi  Tenn.  527.  Texas.  —  Sonnefield  v.  Mayton,(Tex. 

M5.    1.  Kyle  v.  Craig,  125  Cal.  107;  Civ.  App.  1897)  39  S.  W.  Rep.  166. 

Hennessy  v.  Metropolitan  L.  Ins.  Co.,  Vermont.    —    Clark    v.    Employers' 

74  Conn.  699;  Cailin  v.  Traders*  Ins.  Liability  Assur.  Co.,  72  Vi.  458. 

Co.,  83  111.  App.  40;  Davis  V.  Emmons,  Failure  to  Object  to  Interrogatory. — 

32  Oregon  389;  McKarsie  r^.  Citizens'  Where  an  answer  is  directly  responsive 

Bldg.,  etc.,  Assoc.,  (Tenn.  Ch.   1899)  to  the  interrogatory,  an   objection   to 

53  S.  W.  Rep.  1007;  Gill  V.  First  Nat.  the  answer  should   not  be  sustained 

Bank,  (Tex.  Civ.  App.  1901)  61  S.  W.  where  the  interrogatory  is  not  objected 

Rep.  146.  to.     Alabama  G.  S.  R.  Co.  v.  Bailey, 

Wkoro  aa  Interrogatory  Calls  for  Irrele-  1 1 2  AI a .  1 67. 

▼mat   Katter,  an  objection    interposed  8«  Hennessy  v.  Metropolitan  L.  Ins. 

when  the  deposition  is  being  read  to  Co.,  74  Conn.  699;  Maule  Coal  Co.  v. 

the   jury   comes    too    late.     Alabama  Partenheimer,    155    Ind.    100;    Union 

Nat.  Bank  v.  Rivers,  116  Ala.  \.  Pac.  R.  Co.  v.  Vincent,  58  Neb.   171; 

t.  Matthews  v.  Luers  Drug  Co.,  no  Wanamaker  r.  Megraw,  168  N.  Y.  125; 

Iowa  231;  Waters   Pierce   Oil   Co.    v.  Kramer  v.  Kramer,  80  N.  Y.  App.  Div. 

Davis,  24  Tex.  Civ.  App.  508;  Claflin  20;  Ueland  v.  Dealy.  11  N.  Dak.  529* 

V.  Harrington,  23  Tex.  Civ.  App.  345;  Aldrich  v.  Columbia  R.  Co.,  39  Oregon 

McFarlane   v.    Howell,    16   Tex.  Civ.  263.     See  also  Southern  Home  Bldg., 

App.  246.     But  see  Moore  v.  Monroe  etc  ,  Assoc,  v.  Riddle,  129  Ala.  562. 

Refrigerator  Co.,  128  Ala.  621;  Ernst  507.     1.  See  C.  H.  Albers  Commis- 

V.  Estey  Wire  Works  Co.,  (Supm.  Ct.  sion  Co.  v.  Sessel,  193  III.  153,  holding 

App.  T.)  21  Misc.  (N.  Y.)  68.  that  objection  must  be   made   before 

Aa  OlijoetioB  that  an  Jbiawer  States  a  trial  if  the  incompetency  of  the  witness 

Hero  Conelnaion  comes  too  late  when  is  curable,  as  by  release  of  interest  or 

made  at  the  trial.     Illinois  Cent.   R.  otherwise;  but  if  the  incompetency  is 

Co.  V.  Foulks,  191  111.  57,  affirming  92  absolute  and  incurable,  objection  may 

111.  App.  391.  be  made  for  the  first  time  at  the  trial. 

M9.     t.   Uador   Statutof  —  Iowa. —  2.  See    Brewer  v.   Press   Pub.   Co., 

Winters  v.  Winters,  102  Iowa  53.  (Supm.  Ct.  Spec.  T.)  20  Misc.  (N.  Y.) 

Kansas, — Griffith  v.  McCandless,  9  509.     CV^^f/^ir^  Wanamaker  z/.  Megraw, 

Kan.  App.  794.  168  N.  Y.  125. 

Nebraska.  —  Union    Pac.    R.    Co.    v.  50§,     1.  Rockford   Wholesale   Gro- 

Vincent,  58  Neb.  171,  eery  Co.  v.  Stevenson,  65  III.  App.  609, 

105 


598-6#3 


DEPOSITIONS. 


Vol.  VI. 


598.  8.  Effect  of  Appearance  and  Crow-examination  —  WaiTtr  u 
eeii«ral.  —  See  note  2. 

909.  CompeUiMj  of  WitaMt.  —  See  note  /, 

690.  VoUm.  —  See  note  i . 

601.  9.  Depotitioni  Once  Eead  -  Renewal  of  Objeotioni  —  Oa  n*- 
trUl.  —  See  note  2. 

603.  10.  Objections  Waived  by  Stipulation.  — ^  See  notes  i,  2. 

603.  11.  Depodtioni  Bead  by  Adyerse  Party.  —  See  note  i. 
12.  Harmlea  Error  in  Suppresiing.  --  See  note  2. 
ZEE.  Exhibits  —  1.  General  Rule  as  To.  —  See  note  4. 


508.  S.  McArter  v,  Rhea,  122  N. 
Car.  614;  Davison  v.  West  Oxford  Land 
Co..  118  N.  Car.  368. 

Iniwflipetent  Testimonj.  —  But  k  has 
been  held  that  mere  cross-examination 
of  a  deponent  whose  previous  testi- 
mony has  been  incompetent  does  not 
waive  the  incompetency,  if  the  ques- 
tion is  properly  raised  on  the  hearing:. 
Mason  v,  Willhite,  (Tenn.  Ch.  1900)  61 
S.  W.  Rep.  298. 

599.  7.  Griffith  v,  McCandless,  9 
Kan.  App.  794. 

dOO*  1.  Crenshaw  v.  Pacific  Mut. 
L.  Ins.  Co  ,  71  Mo.  App.  42;  Erwin  v, 
Bailey,  123  N.  Car.  628;  Ke  Turner, 
71  Vt.  382. 

001.  t.  Anderson  v.  Grand  Forks 
First  Nat.  Bank,  6  N.  Dak.  497,  holding 
thai  all  objections  on  other  grounds 
than  incompetency  or  irrelevancy  are 
waived 

609.'  1.  Aldrich  v.  Columbia  R. 
Co.,  39  Oregon  263  (subject  to  objec- 
tions on  the  ground  that  the  defend- 
ant's answers  are  incompetent,  irrele- 
vant, and  immaterial). 

8«  Chtpley  v.  Green,  7  Colo.  App.  25; 
Glass  V,  Scott,  14  Colo.  App.  377;  Par- 
ian, etc.,  Co.  V.  Hutson,  198  111.  389; 
Mason  v,  Chicago  Title,  etc.,  Co.,  77 
III.  App.  19;  Deuterman  v,  Rnppell, 
103  111.  App.  106;  Caffey  v.  Cooksey, 
iq  Tex.  Civ.  App.  145;  Linskie  v,  Kerr, 
(Tex.  Civ.  App.  1896)  34  S.  W.  Rep. 
765;  Hombergerzf.  Alexander.  11  Utah 

363. 
Soopo  of  Stipulation.  — ■  A  stipulation 

'*  reserving  the  right  to  object  to  any- 
thing that  was  irrelevant "   was  held 


nent's  competency  is  thereby  waived. 
Wilkins  v,  Metcalf,  71  Vt.  103. 

Where  depositions  are  taken  pur- 
suant to  a  stipulation  reserving  only 
questions  as  10  the  relevancy,  materi- 
ality, and  competency  of  the  testimony, 
an  objection  that  the  proceeding  is 
quasi  criminal  in  its  nature,  and  that 
the  defendant  is  entitled  to  meet  the 
witnesses  face  to  face  and  to  cross- 
examine  them,  is  waiv.ed.  Exp.  Kindt, 
32  Oregon  474- 

e03.  1.  McCutchen  v,  Jackson, 
(Tex.  Civ.  App.  1897)  40  S.  W.  Rep. 
177,  citing  6  Encyc.  of  Pl.  and  Pr. 
602,  and  approving  the  whole  para- 
graph of  the  text. 

8.  Wallace   v,  Byers,  14  Tex.  Civ. 

App.  574. 

Witnosi  Cross-ezamiiiod  by  Gomplaiaimg 
Party.  —  Where  the  witness  is  in  court 
and  is  cross-examined  by  the  com- 
plaining party,  the  fact  that  the  depo- 
sition of  such  witness  is  erroneously 
suppressed  is  not  ground  for  reversal. 
Benjamin  v.  Metropolitan  St.  R.  Co., 
133  Mo,  274. 

The  Erroneous  Exdniion  of  aa  Intor- 
rogatory  is  harmless  if  the  witness  after- 
wards answers  the  same  question  and 
makes  the  statement  embodied  in  the 
question  excluded.  MacRae  v.  Kansas 
City  Piano  Co.,  64  Kan.  580. 

And  the  Erronoous  Szeliiiion  of  an 
Answer  is  harmless  error  if  the  other 
answers  sufficiently  show  the  facts 
sought  to  be  established.  Alabama 
G.  S.  R.  Co.  V.  Bailey,  112  Ala. 
167. 

4.  Exhibits  to  One  Imposition  Eoforrid 


to  preclude  an  objection  to  the  admis-  to  in  Anothor.  —  Where  exhibits  have 

sion  of  the  entire    deposition    where  been  attached  to  depositions  in  one  suit 

part  of  the  testimony  was  material  and  they  may.  If  properly  referred  to  and 

relevant.      Wojciechowski    v,    John-  identified,  be  admitted  in  evidence  as 

kowski.  16  Pa.  Super.  C.  444.  a  part  of  depositions  taken  in  another 

Where  a  deposition  is  admitted  .sub-  suit,  even  where  the  parties  are  differ- 


ject  to  any  legal  objection  as  to  form 
and  substance,  an  objection  to  the  depo- 


ent.    Pope  v.  Anthony,  (Tex.  Civ.  App. 
1902)  68  S.  W.  Rep.  521. 
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6413.  2.  Effect  of  Failure  to  AttaeL  —  See  note  i. 

S.  Admiieibility  of  Bxhibita  —  See  note  2* 
60A.  5.  Copies  as  Bxhibite.  —  See  note  i . 

XX.  AXEHDMEVTS  AHB  ALTEBATiOHa  —  See  note  3. 

607.  See  note  4. 

608.  XXI  Betaxihg  Dspositiovs  —  1.  Oenerally.  —  See  note  i . 
2.  Order  of  Court.  —  See  note  4. 

609.  XXn.  CuxiVAL  PEOOSSonros  —  1.  By  What  Authority. 
—  See  note  2. 

2.  On  Behalf  of  State.  —  See  notes  3,  4. 

Veto  ia  PowMrion  of  AdT6fM  Pertj.  —  is  not  pretended  that  the  copies  are  in- 

Whcre   a    deposition   is    taken   In   an  correct.     TaUadega  First  Nat.  Bank  v, 

action   upon  a    promissory   note,   the  ChafBn,  118  Ala.  246. 

adverse  party  cannot  be  compelled  to  8.  Inpreper  Mgaatiire  of  OAoor.  —  A 

allow  the  note  to  be  attached  to  the  deposition   may   be   returned   for  the 

commission.     Stevens  v.  Blake,  5  Kan.  purpose  of  havmg  a  commissioner  cor- 

App.  124.  rect  it  by  signing  and  certifying  it  as 


1.   Shockley  v,  Morgan,   103  notary  public.     Florence  Oil,  etc.,  Co. 

Ga.  156.  V,  Reeves,  13  Colo.  App.  05. 

t.  UaorotioB   of  Court.  —  The   court  M7«     4.   Allldavit    with    Yiow    to 

may.   In  its  discretion,  suppress    ex-  AmwmI.  —  Where  depositions  have  been 

hibits  to   a  deposition.     Moflfeci-West  filed  they  cannot  be  attacked  by  affi- 

Drug  Co.  V,  Byrd.  i  Indian  Tcr.  612.  davit  with  a  view  to  add  to  or  strike 

Whoa   XzhiUtt    Kust   Bo   Oftrod.  —  from  them.    Graves  v,  Clark,  loi  Iowa 

Where  exhibits  are  attached  to  inter-  738. 

rogatories,  it  is  improper  to  require  60S*  1.  Ex  p.  Miller,  11  Ohio  Dec. 
the  parly  introducing  the  answers  to  69  (illegal  delegation  of  authority  by 
the  interrogatories  to  offer  also  the  at-  officer);  Wallace  v.  Byers,  14  Tex.  Civ. 
tached  exhibits,  unless  their  introduc-  App.  574  (deposition  taken  before  un- 
tion  is  necessary  to  an  explanation  of  authorized  officer). 
the  answers,  in  which  case,  upon  a  Boftasal  to  Snpprois.  —  Where  a  corn- 
refusal  of  the  person  by  whom  the  roissioner  refuses  to  allow  a  party  to 
exhibits  are  withheld  to  submit  them,  cross-examine  a  witness,  the  court  may 
it  is  proper  to  withdraw  all  the  answers  refuse  to  suppress  the  deposition  and 
bearing  upon  the  contents  of  such  ex-  may  order  a  n6w  commission  to  issue 
hibits.  Sibley  v.  American  Exch.  Nat.  to  allow  the  part^  to  make  his  cross- 
Bank,  97  Ga.  126.  examination.     Zmk  v.  Wells,  72  111. 

M^    1.  See  Hauenstein  r.  Gilles-  App.  605. 

pie,  73  Miss.  742,  holding  that  a  copy  Tho  Motion  to  Xo>ozoeato  is  properly 

of  a  receipt  attached  to  a  deposition  as  made  before  trial,  and  questions  relat- 

an  exhibit  may  be  used  In  evidence  ing  thereto  may  not  be  first  raised  at 

where  the  original  has  been  submitted  the  trial.     Ruckert  v,  Bursley,  51  N. 

to  the  commissioner  for  his  inspection.  Y.  App.  Div.  377. 

Books   of  AooooAt,  —  Hauenstein    v.  4.  Fredonia  Nat.  Bank  v.  Tommel, 

Gillespie,  73  Miss.  742.  (Mich.  1902)  92  N.  W.  Rep.  348;  Hoopes 

Origiaal  Paper   ProTOA   on   Trial.  —  v,  Devaughn,  43  W.  Va.  447;  McKell 

Where  a  paper  referred  to  by  one  of  v,  Collins  Colliery  Co.,  46  W.  Va.  625, 

the  witnesses  whose  deposition  is  taken  in  which  last  case  it  was  said  that  it  is 

bnt  not  read  in  evidence  is  proven  on  a  general  rule  that  a  deposition  cannot 

trial  and  thereby  made  competent  evi-  be    retaken    without  leave  of    court, 

dence  in   the  case,  the  deposition  of  which  will  always  be  granted  whenever 

another  witness  will  not  be  suppressed  justice  reems  to  require  it. 

because  a  copy  of  the  paper  is  attached  609.    t.  Young  v.  State,  90  Md.  579; 

thereto.     Metropolitan   Nat.   Bank  v.  State  v.  Murphy.  48  S.  Car.  i;  State  v. 

Merchants*  Nat.  Bank,  77  111.  App.  316.  Hunter,  18  Wash.  670. 

ComotBOM  of  CopioB  Vot  Inpngnod.  ^  S.  Ia  Louiolaiia,  if  the  witness  resides 

An  objection  to  interrogatories  because  in  another  state  and  personal  service 

copies  of  certain    notes  are  attached  of    summons   cannot,   after  due  dill- 

thereto  is  properly  overruled  where  it  gence,  be  made  upon  him,  his  depo 
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611.  3.  On  Behalf  of  Aoonsed.  —  See  notes  2,  4. 

613.  XXIIL  Pbocsedivgs  IV  Fedesal  CovBTS  —  2.  Depoiitioiui 

on  Commisiion  —  r.  Discretion  in  Appointing  Commissioner. 

—  See  note  3. 

614.  e.  How  Executed  —  Common  Usage.  —  See  note  5. 
619.  In  Equty.  —  See  note  i. 

616.  /.  Where  Returned.  —  See  note  2. 

3.  Deposition!  De  Bene  Esse  —  a.  When  They  May  Be 

Taken.  —  See  notes  3,  4,  5. 

617.  Setidenoe  of  Witnou.  —  See  notes  I,  2,  3. 

sitioQ  taken    before    the    committiog  lalions  that  may  be  from  time  to  time 

magistrate  may  be  introduced  in  evi-  enacted   by   the    state    legislature    or 

dence  on  the  part  of  the  state.     State  adopted  by  the  stale  practice.     U.    S. 

V,  Maddison,  50  La.  Ann.  679.  v.   Fifty   Boxes,   etc.,    Lace,    92   Fed. 

609«    4.  State    v.    Murphy,    48    S.  Rep.  601. 

Car.  I.  615.    1.  White  v,  Toledo,  etc.,  R. 

611.    2.  In  Arkansas  the  state  can-  Co.,  (C.  C.  A.)  yg  Fed.  Rep.  133. 

not  authorize  the  taking  and  using  of  Under  U.  B.  Equity  Enlo  08  it  is  impera- 

depositions  against  the  defendant,  but  tive  that  the  deposition  be  taken  within 

the  defendant  may  use  the  depositions  the  time  prescribed.     Western  Electric 

of  witnesses  in  his  behalf  under  any  Co.  v.  Capital  Telephone,  etc.,  Co.,  86 

state  of  case  that  the  legislature  may  Fed.  Rep.  769. 

allow.    Woodrufif  v.  State,  61  Ark.  157.  616*    8.  Method  of  Transmission.  — 

In  Kansas,  where  a  deposition  is  taken  Wheie  it  is  directed  that  a  commission 

in  behalf  of    the  defendant  on  inter-  to  take  a  foreign  deposition  be  returned 

rogatories    and    cross-interrogatories,  by  mail  and  addressed  to  the  clerk  of 

the  defendant  may  nevertheless  object  the  court  in  New  York,  it  is  immaterial 

to  the  admission  of  the  deposition  if  it  that    such    deposition    is    forwarded 

contains  important  testimony.    This  is  through  the  embassy  bag  by  mail  to 

an  exception  to  the  rule  given  supra^  Washington,  and  thence  to  the  clerk, 

XVII.  23.  Who  May  Read^  note  i,  p.  instead  of  directly  to  New  York.     U. 

584.     State  V.  Tomblin,  57  Kan.  841.  S.  v.  Fifty  Boxes,  etc..  Lace,  92  Fed. 

In  the  Absenoe  of  a  Statute  authorizing  Rep.  601. 

the  taking  of  depositions  by  a  defend-  Exhibits  Hot  Betnmed  with  Dopodtiont. 

ant,  it  has  been  held  that  the  court  — It  is  not  necessary  that  exhloits  be 

may,  in  its  discretion,  continue  a  case  attached    to   the  deposition.     If  such 

from  time  to  time  in  order  to  compel  exhibits  are  sufficiently  identified  it  Is 

the  state  to  consent  to  the  taking  of  immaterial   if    they   are   mailed   in   a 

^  such  depositions.     State  «/.  Murphy,  48  separate  package.     Bird  v.  Halsy,  87 

"  S.  Car.  I.  Fed.  Rep.  671. 

4.  Ntte  v.  Sute,  41  Tex.  Crim.  340,  8.  Bird  v.  Halsy,  87  Fed.  Rep.  671. 

holding  that  the  court  may  refuse  to  4.  Texas,  etc.,  R.  Co.  v.  Wilder,  (C. 

grant  a  continuance  to  the  accused  to  C.  A.)  92  Fed.  Rep.  953. 

take  depositions  if  it  appears  that  there  6.  After  Cause  Is  at  tens.  —  Rev.  Stat, 

has  been  a  lack  of  diligence  on  his  part  U.  S.,  §  863,  and  U.  S.  Equity  Rule  68 

and  that  the  testimony  sought  in  the  do  not  authorize  the  taking  of  lesti- 

inter rogatories  is  probably  untrue.  mony  in  an  equity  cause  before  issue 

613.  8.   O'Callaghan    v,  O'Brien,  joined.     Stevens  v,  Missouri,  etc.,  R. 
116  Fed.  Rep.  934.  Co.,  104  Fed.  Rep.  934;  Flower  v.  Mac- 
Commission  Hot  Vavored.—The  method  Ginniss,  (C.  C.  A.)  112  Fed.  Rep.  377. 

of  taking  testimony  by  commission  is  617*    1.  Henning  v.  Boyle,  112  Fed. 

cumbersome  and   unsatisfactory,  and  Rep.397;  Birdv.  Halsy,87Fed.  Rep.671. 

is  not  resorted   to  when  a  deposition  Computation  of   Distanoo.  —  The  dis- 

de  bene  esse  is  available.     Henning  v.  tance  is  to  be  measured  by  the  ordinary, 

Boyle,  112  Fed.  Rep.  397.  usual,   and   shortest  route  of    public 

614.  5.  The  Fhrasa  "Aooording  to  travel,  and  not  by  a  mathematically 
Common  Usage*'  does  not  invfport  that  straight  line.  Jennings  v,  Menaugh, 
the  federal  courts  in  any  of  the  states  118  Fed.  Rep.  612. 

must  adopt  all  subsequent  new  regu-        8.  Foreign  Deposition.  —  **  Where  the 
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•IT.  *.  Before  Whom  Taken.  —  See  note  6. 
61 8«  See  note  i. 

c.  By  Whom  Written.  —  See  note  2. 
619.  /.  Foreign  Deposition.  —  See  note  2. 

4.  Foreign  DepodtionB  —  Lettan  Bogfttory.  —  See  note  8. 
690.  5.  Votice  — /7.  Depositions  De  Bene  Esse  — tiiim.— 

See  note  4. 

699.  6.  Proceedings  Before  Offioer  Taking  Depodtion  —  a.  At- 
tendance  of  Witness  —  How  Enforced  —  (i)  Depositions  in 
American  Courts.  —  See  notes  i,  2. 

695.  7.  Depodtiont  Most  Be  Complete.  —  See  note  2. 
GroM-emniiiatioii.  —  See  note  4. 

696.  11.  Certificate  —  a.  Depositions  De  Bene  Esse  — 
(4)  Interest  of  Officer.  —  See  notes  6,  7. 

697.  (7^  As  to  Signature.  —  See  note  3. 

698.  (8)  Other  Requisites  —  Seal.  —  See  note  3. 

witnesslivesatagreater  distance  from  4Hld«    1.  White  v,  Toledo,  etc.,  R. 

the  place  of  trial   than  one  hundred  Co.,  (C.  C.  A.)  79  Fed.  Rep.  133. 

miles  "  does  not  mean  living  in  a  for-  Power  of  Clerk  to  Iiaae  SabpcBiia.  —  A 

eign  country.     Bird  v.  Halsy,  87  Fed.  clerk  of  the  Circuit  Couit  has  no  power 

Rep.  671.  to  issue  a  subpoena  to  compel  a  witness 

MT.    8.  Texas,  etc.,  R.  Co.  v,  Rea-  to  appear  and  give  his  deposition  be< 

gan,  (C.  C.  A.)  1x8  Fed.  Rep.  815.  fore  a  notary  to  be  used  in  another 

PtatOAoe  of  WitaoH  at  Trial.  —  Where  federal  court,  except   in  those  cases 

the  deponent  is  present  in  court  his  when    the    deposition    is  to  be  taken 

deposition  is  inadmissible  except  for  under  a  commission.    Stevens  v.  .Mis- 

fhe  purpose  of  impeaching  his  testi-  souri,   etc.,    R.    Co.,    104    Fed.    Rep. 

mony.     Texas,  etc.,  R.  Co.  v.  Watson,  934. 

(C.  C.  A.)  112  Fed.  Rep.  403.  8.  Henning  v,  Boyle,  112  Fed.  Rep. 

8,  Bird  v.  Halsy,  87  Fed.  Rep.  671.  397. 

•li«    1.  Wtmomirr.  —  Where  a  com.  633.    8,  Bird  v.  Halsy,  87  Fed.  Rep. 

mission  was  issued  to  *'A.  C.  Strong,"  671;  Thomson-Houston  Electric  Co.  v. 

it  was  held  to  be  immaterial  that  the  Jeffrey  Mfg.  Co.,  83  Fed.  Rep.  614. 

deposition  was  taken  and  certified  by  4.  Hacker  v.  U.  S.,  37  Ct.  CI.  86. 

"  Alfred    C.    Strong "   where    it    was  696.    6.  Hacker   r.    U.   S.,   37   Ct. 

shown  that  the  two  names  applied  to  CI.  86. 

the  same  person.     Brown  v.  Ellis,  103  7.   American    Exch.   Nat.   Bank    v. 

Fed.  Rep.  834.  Spokane  Falls  First  Nat.  Bank,  (C.  C. 

S.  Brown  v,  Ellis,  103  Fed.  Rep.  834.  A.)  82  Fed.  Rep.  961,  holding  thai  a 

619.    8.  See   The    Alexandra,    104  certificate  stating  that  the  officer  is  not 

Fed.  Rep.  904,  wherein  the  court  staled  of  counsel  nor  interested  in  any  man- 

chiter  that  depositions  <// ^^/r^ /jj^  under  ner  whatever  in  the  cause  is  sufficient. 

Rev.  Stat.  U.  S.,  §  863,  cannot  be  taken  637.    8.  Bignatore  of  Interpreter.  — 

in  a  foreign  country.  Where  the  interpreter  under  a  com- 

8.  Before  the  court  will  issue  letters  mission  to  take  a  foreign  deposition 

rogatory  it  must  be  satisfied  that  it  is  subscribes  his  name  to  every  page  of 

impossible    to   obtain    the    testimony  the  examination  and  also  at  the  close 

sought  by  Che  ordinary  procedure  un-  of  the  deposition,  and  the  commissioner 

der  a  commission.    Gross  v.  Palmer,  certifies  that    such  interpreter  "  was 

105  Fed.  Rep.  833.  sworn,"  it  is  immaterial  that  the  cer- 

6M.    4.  American  Exch.  Nat.  Bank  tificate  does  not  certify,  as  directed  in 

V.  Spokane  Falls  First  Nat.  Bank.  (C.  the  commission,  that'*  the  examination 

C.  A.)  82  Fed.  Rep.  961,  holding  that  was  subscribed  by  the  sworn   inter- 

the  question  of  reasonableness  depends  preter."     U.  S.  v.  Fifty   Boxes,  etc., 

upon  the  circumstances  of  each  par-  Lace.  92  Fed.  Rep.  601. 

tlcnlarcase.  639*    8.   See  Brown  v,   Ellis,    103 
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•a8.  b.  Depositions  under  Commission.  —  See  note  5. 
•99.  IS.  Objections  —  a.  Generally.  —  See  note  2. 

b.  When  Waived.  —  See  note  3. 
630.  See  note  i. 

Crow-MUBinAtimi.  —  See  note  5. 

•89.  13.  WhoM  Depotition  May  Be  Bead  —  c.  Second  Depo- 
sition —  (1)  Generally,  —  See  note  i . 

15.  DepodtionB  in  Other  Suits.  —  See  note  7. 
SSS.  [18.  Appeals.  —  See  note  i^.] 

XXIV.  Fes8»  Co8T8»  AHD  DI8BUB8E1CEHT&  —  See  notes  3, 5. 
See  also  COSTS. 

Fed.  Rep.  834,  wherein  it  was    tield  second  deposition.    Samuel  p.  Hostet- 

that  Rev.  Slat.  U.  S.,  §  863,  does  not  tcr  Co.,  (C.  C.  A.)  118  Fed.  Rep.  257. 

require  a  notary  to  affix  his  seal  to  his  7.  In  a  Cania  Bemoved  to  the  United 

certificate.  States  Court,  where  it  appears  that  the 

93§,    ft.  Ikpoiition  Taken  in  Foreign  witnesses  are  living  within  one  hon- 

Conntry.  —  Rev.  Stat.  U.  S.,  g§  863,  864,  dred  miles  of  the  place  of  trial,  and 

apply  to  the  taking  of  depositions  of  their  oral  testimony  can  be  obtained, 

witnesses    within   the    United   States,  their  depositions    taken   in   the  state 

and  have  no  application  to  the  taking  court  are  not  admissible.     Texas,  etc., 

of  depositions  in  a  foreign  country.  R.  Co.  v.  Wilder,  (C.  C.  A.)  92  Fed. 

Hence  the  officer  need  not  certify  that  Rep.  953. 

the  testimony  was  reduced  to  writing  o35«    \a.  Appeals.  —  Where  a  depo- 

by  himself  or  by  the  witness   in   his  sition  has  been  erroneously  admitted 

presence.     Bird  v,  Halsy,  87  Fed.  Rep.  over  an   objection,  and   the  deponent 

671.  afterwards  testifies  as  to  the  matters  to 

6W.     8.    Persons    v.    Beling,    116  which  the  deposition    relates  and  in 

Fed.  Rep.  877.  explanation  thereof,  the  error  is  not  a 

Part  Good  and  Part  Bad.  —  A  general  ground  for  reversal.     Texas,  etc..  R. 

objection   that  a  deposition   and    the  Co.  v,  Watson,  (C.  C.  A.)    112  Fed. 

exhibits  attached  to  it  are  incompetent,  Rep.  402. 

irrelevant,  and  immaterial,  and  do  not  8.  Where  the  Compensation  Is  Hot  Fixed 
bear  upon  the  issues  in  the  case,  must  by  Statute,  as  in  Missouri^  the  court 
be  overruled  If  any  part  of  the  depo-  may  allow  reasonable  compensation  to 
sition  or  exhibits  is  admissible  upon  be  chargeable  to  the  party  at  whose 
any  issue  before  the  court.  Kansas  instance  the  deposition  is  taken.  Pax- 
City  First  Nat.  Bank  v.  Rush,  (C.  C.  son  v.  McDonald,  97  Mo.  App.  165. 
A.)  8s  Fed.  Rep.  539.  The   fees   should    not   be   limited   by 

8.  Samuel  v,  Hostetter  Co.,  (C.  C.  those  fixed  by  the  statute  for  like  ser- 

A.)  118  Fed.  Rep.  257;  Rahtjen's  Ameri-  vices  rendered  by  a  notary  public  or  a 

can    Composition    Co.   v.   Holzapfel's  justice  of  the   peace,    neither  should 

Composition   Co.,   97   Fed.    Rep.  949;  they  exceed  those  allowed  to  a  referee. 

Bird  V.  Halsy,  87  Fed.  Rep.  671.  Manning  v.  Standard  Theatre,  83  Mo. 

690*    1.  Samuel   v,   Hostetter  Co.,  App.  627. 

(C.  C.  A.)  118  Fed.  Rep.  257;  Conti-  A  Commissioner  Has  Ho  Implied  An- 

nental  Nat.  Bank  v,  Heilman,  81  Fed.  thority  to  Employ  a  Stenographer,  and  if 

Rep.  36.  he  does  so  the  stenogtapher  must  look 

Wliere  the  Befeet  Is  Hot  ATOidable  by  to  him  for  his  pay.     Manning  v,  Stan- 

HetaUng,  an  objection  at  the  trial  may  dard  Theatre,  83  Mo.  App.  627. 

be  sufficient.    Continenul  Nat.  Bank  ft.  Where  the  UnsnooeitftilPaity  Cannot 

V.  Heilman,  81  Fed.  Rep.  36.  Pay  the  commissioner's  fees,  the  party 

ft.  Brown    r.    Ellis,    103    Fed.  Rep,  at  whose  instance    the  deposition  is 

834.  taken  is  liable.     Paxson  v,  McDonald, 

#M«    1.  Beading  and  Signing  Prior  97  Mo.  App.  165. 

Dopedtion.  —  Upon    a   second    examt.  Deposition  Hot  Vied.  —  The  mere  fact 

nation  of  a  witness  he  may  read  over  a.  that  a  deposition  is  not  given  is  not 

copy  of  his  prior  deposition  and  sub-  sufficient  ground  for  disallowing  costs, 

scribe  his  name  thereto  as  and  for  his  Foster  v.  Hay  ward,  9  Hawaii  563. 
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WT.  ZXY.  Appeals  —  1.  Generally.  —  See  note  2. 

2.  Olgeetioni  —  tf .  In   General.  —  See  notes  3,  4,   5. 
See  also  Exceptions  and  Objections. 

•88,  b.  Objections   Not    Raised    Bei  ow.  —  See   notes 
h  5.  10. 

c.  Action  of   Trial  Court  Must  Appear.  —  See 
note  12. 

d.  Character  of  Objections  and  Exceptions. — 
See  note  14. 

<KS9.  e.  Harmless  Error.  —  See  note  3. 

/.  Review  of  Discretion.  —  See  note  4. 

940»  See  note  2. 

•41.  3   Prefomptiont  —  tf .  As  to  Acts  of  Officer. —  See 
note  I. 

b.  As  TO  Notice.  —  See  note  2. 

d.  Other  Presumptions.  —  See  note  4. 
II49.  4.  Order  for  Cemmiseioii  —  Appealability.  —  See  note  3. 


8.    Edmonson    v,    Kentucky  14.  McKarsie  v.  Citizens' Bldg.,  etc., 

Cent    R.  Co.,  105  Ky.  479;  Sharpless  Assoc.,  (Tenn.  Ch.  1899)  53  S.  W.  Rep. 

V.  Warren,  (Tenn.  Cb.  1899)  58  S.  W.  1007. 

Rep.  407.  d39.    8.  Tordiet  VninfliieBoed  Vy  Ad- 

8.  Crenshaw  v.  Pacific  Mut.  L.  Ins.  miadon.  —  Wallace  v.  Byers,  14  Tex. 

Co..  71  Mo.  App.  43.  Civ.  App.  574;  Missouri,  etc.,  R.  Co. 

4.  Hawkeye  First  State  Bank  V.  Noel,  v.  St.  Clair,  21  Tex.  Civ.  App.  345. 

94  Mo.  App.  498.  4.  Elyton  Land  Co.  v,   Denny,  iu8 

8.  SnAatoit  Idtntifloatlaa.  —  Where  Ala.  553  (refusal  to  suppress);  Crosseit 
the  transcript  of  a  record  to  the  appel-  v,  Carlton,  49  N.  Y.  App.  Div.  367  (re- 
late court  is  identified  by  the  circuit  fusal  to  issue  new  commission);  Bur- 
clerk,  ao  objection  that  a  deposition  nell  r.  Coles,  (Supm.  Ct.  App.  T.)  33 
contained  in  such  record  is  not  properly  Misc.  (N.  Y.)  615. 
identified  is  not  well  taken.  Parlin,  640,  8.  Perraiiaioii  to  Put  Laadiag 
etc.,  Co.  V,  Hutson,  198  111.  389.  Qaestioiii.  —  The  exclusion  of  questions 

Where  a  skeleton  bill  of  exceptions  In  a  deposition  because  they  are  lead- 
directed  the  clerk  to  insert  the  depo-  ing  is  a  matter  of  discretion  in  the  trial 
sidons  or  oral  testimony  *'as  shown  judge.  Chicago  State  Bank  v.  Carr, 
by  the  minutes  of  the  shorthand  re-  130  N.  Car.  479. 

porter  taken  upon  said  hearing,*'  and  641»  1.  Meyer  v.  Rothe,  13  App. 
the  minutes  of  the  shorthand  reporter  Cas.  (D.  C.)  97,  holding  that  it  will  not 
were  immediately  certified  as  required  be  presumed  on  appeal  that  an  oAcer 
by  law,  filed,  and  thereby  made  a  taking  a  deposition  given  in  a  foreign 
part  of  the  record,  it  was  held  that  the  language  was  not  sworn  as  an  inter- 
bill  sufficiently  identified  the  depo-  preter. 
sition.  Winters  t/.  Winters,  io3lowa53.  8.  Davis  v,  Emmons,  32  Oregon  389. 

638.     1.  WoUers  v.  Rossi,  126  Cal.  4.  Mecartney  v.  Smith,  10  Kan.  App. 

644;  Gardner  v.  Meeker,   169  111.  40:  580.  62  Pac.  Rep.  S40. 

Frazier  v.  Malcolm,  (Ky.  1901)62  S.W.  643«    8.  See  Merino  r.  Munoz,  71 

Rep.  13;  Kirton  v.  Bull,  168  Mo.  622;  N.  Y.  Supp.  321,  63  N.  Y.  App.  Div. 

Martin  r.  South  Salem  Land  Co.,  94  613,  in  which  case,  where  a  motion  for 

Va.  28.  a  commission  to  England  to  take  testi- 

§•  Martin  v.  Sooth  Salem  Land  Co.,  mony  was  granted  to  a  nonresident, 

94  Va.  28:  Brown  v.  Brown,  (Va.  1896)  the  appellate  court  modified  the  order 

24  S.  E.  Rep.  238.  by  requiring  the  applicant  to  stipulate 

10.  Kirton  r.  Bull,  168  Mo.  622.  that  he  would  be  present  upon  the  trial 

18.  Martin  9.  South  Salem  Land  Co.,  for  examination,  or,  if  he  was  to  be 

94  Va.  28.  away,  that  his  name  be  inserted  in  the 

Szsepcion  BMarred.  —  Snedager    v.  commission  as  one  of  the  parties  to  be 

Kincaid,  (Ky.  1901)  60  S.  W.  Rep.  522,  examined. 

in 
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644.  I.  DsriHiTiOH  ahd  Hatvbe.  — See  note  i. 

049.  Modern  PrMtica.  —  See  note  I. 

IL  JUBIBDICTIOH.  —  See  note  2. 

in.  PABTIE8  —  1.  Plaintiff  —  a,  GENERALLY.  —  Sec 
note  3. 

046.  See  notes  i,  2. 

648.  2.  Defendant  —  eenerally.  —  Sec  note  i. 

649*  17.  JoiHDEB  OF  PAETIE8—  1.  Plaintiff.  —  See  note  4. 

2.  Defendant.  —  See  note  5. 
0tfl*  VII  Declaration — 1.  Oenerally  —  Certainty.  —  See  notes. 

Showing  PUintiiPi  Property.  —  See  note  4. 

614.     1.  Adler    v,    Prestwood,    122  court  must,  while  the  cause  is  in  proR' 

Ala.  367;  Robb  v.  Cherry,  98  Tenn.  72.  ress,  on  motion,  **  permit  the  amend- 

<I45.  1.  Alabama  Btatnte.  —  Wright  ment  of  the  complaint  by  strilcing  out 
V.  New  England  Mortg.  Security  Co.,  or  adding  new  parties  plaintiff,  or  by 
127  Ala.  213;  Shows  V.  Brantley,  127  striking  out  or  adding  new  parties  de- 
Ala.  352;  Keyser  V.  Maas,  III  Ala.  390;  fcndant,  upon  such  terms  and  con- 
Warren  V,  Liddell,  no  Ala.  232.  ditions  as  the  justice  of  the  case  may 

8.  Rand  v,  Gibson,  109  Ala.  266.  require."  Rand  t/.  Gibson,  109  Ala.  266. 

8.  Mitchell  v.  Georgia,  etc.,  R.  Co.,  5.  Nelson  v.  Howison,  122  Ala.  573. 

Ill  Ga.  760  [citing  18  Encyc.  of  Pl.  Ml.    8.  Aider    by    Beplieadon.  —  It 

AND    Pr.   505];    Robb    r.   Cherry,    98  has  been  held  that  when  the  cause  of 

Tenn.  72.  action  is  stated  generally  in  the  com' 

Property  Berered  from  Freehold.  —  Ad-  plaint,  the  plaintiff  may,  if  necessary, 

ler  V.  Prestwood,  122  Ala.  367.  in  a  replication  to  a  special  plea,  assign 

646.    1.  Elston   r.   Roop,   133  Ala.  anew  his  cause  of  action,  restating  it 

331;  Clem  v»  Wise,  133  Ala.  403;  Mar-  in  a  more  minute  and  circumstantial 

tin  Mach«  Works   v.  Miller,  132  Ala.  manner.      Louisville,   etc.,   R.  Co.  v. 

629;  Shows  V.  Brantley,  127  Ala.  352;  Walker,  128  Ala.  368. 

Raybourne  v.  Shakers  Soc,  (Ky.  1895)  Waiverof  Irregularity.— In  Hamner  9. 

30  S.  W.  Rep.  622.  Holman,  116  Ala.  368,  through  error  of 

2.  Thomason  v,  Silvey,  123  Ala.  694;  the  justice  of  the  peace  who  issued  the 

Bolton  V.  Cuthbert,  132  Ala.  403.  affidavit,  bond,  and  writ,  no  complaint 

646.     1.  Nelson    v,    Howison,    122  was  filed   nor  summons  issued.     The 

Ala.  573.  properly  was  seized  by  the  officer,  and 

Tnurtee  in  Bankmptey.  —  The  action  the  defendant   was  orally  notified  by 

cannot  be  maintained  against  a  trustee  him  of  the  day  of  the  trial.     The  de- 

in  bankruptcy.     Turrentine  v.  Black-  fendant  appeared  with  his  attorney  on 

wood,  125  Ala.  436.  the  day  set,  and  agreed  to  the  filing  ol 

Bnit   Against  Bailee.—  Detinue    lies  a  complaint  in  detinue  by  the  plaintiff, 

against  a  bailee  if  he  wrongfully  de-  Issue   was  joined,  the  trial  had,  and 

livers  the  goods  to  another,  but  not  if  judgment   rendered    for  the  plaintiff, 

he  loses  them  by  accident.     Faulkner  It  was  held  that  all  prior  defects  and 

c.  Sanu  Barbara  First  Nat.  Bank,  130  irregularities  were  cured  by  the  filing 

Cal.  258.  of  the  complaint  by  agreement  and  the 

649.  4.  Amendment  —  Alabama  Stat-  joinder  of  issue  and  the  trial  thereof. 

ate.  —  Under  Civ.   Code   Ala,   (1886),        4.  Griswold   v.   Manning,  67   N.  Y. 
§  2833  (Civ.  Code  1896,  §  3331),  the    App.  Div.  372. 
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6tlSI«  PoMwrion  in  Defradftat  —  See  note  2. 

2.  Description  of  Property — a.  Generally. — See  note  3. 

b.  Reasonable  Certainty.  —  See  note  i. 

d.  Demand.  —  See  note  4. 
604.  VnL  Pleas  —  2.  Von  Detinet.  —  See  note  2. 
6tlS«  See  notes  i,  2. 

0S6,  DL  DsTEHSES  —  1.  Generally.  —  See  note  3. 
^Sl.  2.  Want  of  Title  in  Plaintiff  —  See  note  i. 

Showing  Title  in  Third  Penon.  —  See  note  3. 
6tl8«  Fraud.  —  See  note  i. 


S.  Robb  V.  Cherry,  98  Tenn.  ital  issue  and  is  bad  on  demurrer. 
72,  quoHng  6  Encyc.  OF  Pl.  and  Pr.  Elston  v,  Roop,  133  Ala.  331. 
6S2.  See  also  Shows  v,  Brantley,  127  In  Dstinn*  finr  Property  Depodtod  as 
Ala.  352;  Berlin  Mach.  Works  r.  Ala-  Soenrity  it  appeared  that  a  lease  of 
bama  City  Fnrnilure  Co.,  112  Ala.  488;  premises  provided  that  the  tenant 
Faulkner  7/.  Santa  Barbara  First  Nat.  should  leave  the  premises  in  the  con- 
Bank.  130  Cal.  258;  Gr  is  wold  v,  Man-  dition  reauired  by  the  lessor,  and  as 
ning,  67  N.  Y.  App.  Div.  372.  security  for  the  performance  of  this 

Sorplniage.  —  where  the  plaintiff  al-  provision  the  plaintiff  deposited  certain 

leges  the  property  to  be  in  possession  shares  of  stock.  The  defendant  averred 

o(  the  bailiff  who  seized  it  under  the  in  his  affidavit  of  defense  that  the  keys 

writ  in  the  case,  the  reference  to  the  of  the  premises  were  delivered  to  the 

bailiff *s  possession  is  surplusage  and  defendant's  agent,  who  was  ignorant 

mere  identification  of   the    propeny.  of  the  provisions  in  the  lease,  and  that 

Hamner  r.  Holman,  116  Ala.  368.  shortly  afterwards    the    plaintiff  was 

S.  Olgeettoa  Waivsd.  —  Indefiniteness  notified  that  the  shares  of  stock  would 

in  the  description  of  the  property  is  not  be  returned  until  the  premises  were 

waived  by  the  defendant  by  answering  restored  to  the  required  condition.  The 

and  taking  proof.     Young  r.  Young,  defendant  also  averred  that  the  cost  of 

(Tenn.  Ch.  1900)  64  S.  W.  Rep.  319.  restoration  would  exceed  the  value  of 

M8.     1.  Nelson    r.    Howison,    122  the  stocks.    The  affidavit  of  defense 

Ala.  573.  was  held  to  be  sufficient  to  prevent  a 

4.  Griswold  v.  Manning,  67  N.  Y.  summary  judgment.     Reed  v.  Harri- 

App.  DIv.  372.  son,  189  Pa.  St.  614. 

W4«    8.   Berlin    Mach.    Works    v.  Set-off  and  Saooapmmt  —  In  detinue 

Alabama  City  Furniture  Co.,  112  Ala.  or  the  corresponding  statutory  action 

488;  Downs  r.   Bailey,  (Ala.   1902)  33  the  re  can  be  no  set-off  nor  recoupment  of 

So.  Rep.  151.  damages.  Brock  v.  Forbes,  126  Ala. 319. 

Pisa  «f  *'ir0t  Oailty."  —  Under  Civ.  Usury.  — By  statute  in  Alabama  the 

Code  Ala.  (1896),  §  3295,  the  plea  is  the  defense  of  usury  can  be  set  up  in  an 

general  issue  under  the  statute,  and  is  action  of  detinue  under  a  mortgage, 

the  same  in  effect  as,  and  equivalent  to,  but  the  statute  does  not  extend  to  cases 

the  plea  of  non  detinet  at  common  law.  where  title  is  under  a  conditional  sale. 

Carlisle  v.  Peoples  Bank,  122  Ala.  446.  Bates  v,  Crowell,  122  Ala.  611. 

See  also  Berlin   Mach.  Works  v,  Ala-  M7*    1.  Young  v.   Young,  (Tenn. 

bama  City   Furniture    Co.,   112    Ala.  Ch.  1900)  64  S.  W.  Rep.  319:  Robb  v. 

488.  Cherry,  98  Tenn.  72. 

6M«    1.  Carlisle  v.  Peoples  Bank,  8.  Morningstar  v,  Stratton,  121  Ala. 

122  Ala.  446:  Bolton  v,  Cnthbert,   132  437. 

Ala.  403.  MS.    1.  Fraud  in  Exsontion  of  Kort- 

8.  Carlisle  V.  Peoples  Bank,  122  Ala.  gago. —  In  detinue  a   plea  which  at- 

446.  tempts  to  set  up  fraud  in  the  execution 

M#.    8.    Downs    v.    Bailey,    (Ala.  of  a  mortgage   vi^ithout  showing  that 

IQ02)  33  So.    Rep.    151;  Griswold    v,  the  plaintiff's  title  to  or  right  to  recover 

Manning,  67  N.  Y.  App.  Div.  372.  the    property    depended    on    or    was 

Sttfldoaoy  of  Plea.  —  A  plea  that  the  affected  by  the  alleged  fraud  is  no  de- 

'*  defendants  further  suggest  that  the  fense  to  the  action,  and    on    motion 

title  to  suit  is   partly  based   upon  a  should  be  stricken  from  file.     Elston  v, 

mortgage"  does  not  present  a  mate-  Roop,  133  Ala.  331. 
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0tf§.  X.  Vebdict  —  2.  Assessing  Value.  —  See  note  6. 
S60.  Bsmiuitnr.  —  See  note  4. 

3.  Partial  Finding.  —  See  note  5. 
••9.  XL  JUD0MEHT  —  2.  Form  of  Judgment.  —  See  note  2. 
604.  XIL  ACTIOH  OV  DSTIHUE  BoHD.  —  See  note  i. 

[Appeal.  —  See  note  \a^ 


M§*  6.  Downs  v,  Bailey,  (Ala. 
1902)  33  So.  Rep.  151;  Hundley  v. 
Calloway,  45  W.  Va.  516. 

660.  4.  ladgmenl  in  EzeeM  of  Jni- 
tioe'i  Jnriidiotion.  —  Where  the  verdict 
and  judgment  are  in  excess  of  the 
jurisdiction  of  the  justice  of  the  peace 
before  whom  the  case  is  originally 
brought  there  may  be  a  remittitur. 
Downs  V.  Bailey,  (Ala.  1902)  33  So. 
Rep.  151. 

5.  Louisville,  etc.,  R.  Co.  v.  Walker, 
128  Ala.  368  [rtV»«^  6  Encyc.  of  Pl. 
AND  Pr.  b6o];  Hundley  v,  Calloway, 
45  W.  Va.  516. 

663.  8.  Alabama, — Brock  r.  Forbes, 
126  Ala.  319;  Elston  v,  Roop,  133  Ala. 
331;  Ex  p,  Bolton,  (Ala.  1903)  34  So. 
Rep.  226. 

California,  —  Faulkner  v,  Santa  Bar- 
bara First  Nat.  Bank,  130  Cal.  258. 

Virginia,  —  Sinclair  v.  Young,  100 
Va.  284. 

West  Virginia,  —  Hundley  v.  Callo- 
way, 45  W,  Va.  516. 

Judgment  in  Altemative.  —  But  in 
Faulkner  v.  Santa  Barbara  First  Nat. 
Bank,  130  Cal.  258,  it  was  held  that 
where  it  appears  that  the  property  can. 


suit  suffered  by  the  plaintiff.  Altizer 
V,  Buskirk,  44  W.  Va.  256. 

The  fact  that  upon  dismissal  of  the 
detinue  suit  the  court  impaneled  a  jury 
to  assess  the  alternate  value  of  the 
property  sued  for  and  also  the  value  of 
the  hire  and  use  thereof,  and  that  the 
plaintiff  in  the  said  suit  turned  over 
the  property  and  paid  the  assessed 
value  for  its  hire  and  use,  constitutes 
no  defense;  and  such  proceedings  and 
judgment  cannot  be  pleaded  as  res 
judicata  to  the  maintenance  of  the 
action  on  the  preliminary  detinue 
bond.  Johnson  v,  Montgomery  Furni- 
ture Co.,  117  Ala.  656. 

The  Flea  of  Condition  Performed  in  an 
action  on  a  bond  with  collateral  con- 
dition controverts  the  plaintiff's  right 
to  recovery  and  puts  him  upon  proof 
of  all  the  facts  necessary  for  his  recov- 
cry  except  the  execution  of  the  bond. 
Altizer  v.  Buskirk,  44  W.  Va.  256. 

Beeoveryof  Coitt.  —  In  an  action  on  a 
detinue  bond  where  the  complaint 
seeks  to  recover  only  such  costs  as 
were  adjudged  against  the  plaintiff 
who  was  defendant  in  detinue,  there 
can  be  no  recovery  of  costs  that  were 


not  be  delivered  the  defendant  is  in  no  not  so  adjudged.    Schaefer  v.  Austin, 

way  prejudiced  by  a  judgment  for  the  T09  Ala.  373. 

value  only;  and  the  fact  that  judgment        1^.    Sapenedeas    Pending   Appeal   hj 

is  not  in  the  alternative  is  no  ground  Claimant  —  Where  a  claim  to  the  prop- 

for  reversal.  erty  is  interposed  and  the  claimant  ap- 

Honsnit  by  Plaintiif.  —  Where  the  peals  from  a  judgment  dismissing  the 
plaintiff  takes  a  nonsuit  the  defendant  claim,  the  right  of  the  justice  10  pro- 
must  exercise  his  right  to  have  the  ceed  with  the  trial  of  the  case  between 
value  of  the  property  and  the  value  of  the  plaintiff  and  the  defendant  is  sus- 
ihe  hire  and  use  thereof  assessed  at  the  pended,  and  the  judgment  rendered  in 
time  of  the  nonsuit,  or  at  some  other  favor  of  the  plaintiff  and  the  delivery 
time  during  the  term  at  which  it  was  of  the  properly  to  him  thereunder  pend- 
taken,  or  by  procuring  an  order  of  con-  ing  the  claimant's  appeal  cannot  preju- 
tinuance  therefor.  Ex p,  Bolton,  (Ala.  dice  the  right  of  the  claimant.  Wright 
1903)  34  So.  Rep.  226.  V.  New  England  Mortg.  Security  Co., 

M4.    1.  Sinclair  v.  Young,  100  Va.  127  Ala.  213. 
284;  Altizer  v.  Buskirk.  44  >V.  Va.  256.        Harmlew  Error.  —  In  an  action  tried 

Action   on   Bond   After   Dismissal   in  without  a  jury,  the  rule  is  that  though 

Detinue  Suit.  —  In  an  action  on  a  bond  the  court  may  have  erred  in  its  rulings 

given  by  the  plaintiff  in  detinue,  and  upon  the  admission  and  exclusion  of 

executed  under  Code  W.  Va.,  c.  102,  evidence,    if    the    same    conclusions 

^  I,  the  declaration  need   not    allege  should  have  been  reached  had  there 

that  there  was  a  verdict  or  judgment  been  no  error  in  its  rulings  the  judg- 

finding  for  the  defendant  or  ascertain-  ment   will    not    he    reversed.     Berlin 

ing  the  value  of  the   property,  where  Mach.  Works  v,  Alabama  City  Furni' 

the  action  has  been  dismissed  or  nnn-  ture  Co.,  112  Ala.  488. 
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DILATORY   PLEAS. 

66ff.  L  DSTIVITIOH.  —  See  note  i. 

6C6.  n.  KniDS  OF  DiLATOBT  PLSAS  —  To  Jvrisdietioii. —  See  note  I. 

To  DiMkUlity  «f  Partioff.  —  See  note  2. 

In  Abatomtnt  of  Writ  or  Doelaration,  —  Sec  note  3. 

m.  DiLATOBT  PLSA8  VoT  Favobed.  —  See  note  4« 

€M.    1.  OthorDofiiiitioiii.  — SeeFin.  4.  Miller    v.  Cross,   73    Conn.   538; 

laysoo  V,  Love,  (Fla.  1902)  33  So.  Rep.  Budd  v,   Meriden  Electric  R.  Co.,  69 

306.  Conn.  273;  National  Parlor  Furniture 

«6w    1.  Rush  V.  F008  Mff(.  Co.,  20  Co.  v.  Strauss,  75  111.  App.  276;  Ohio 

lad.  App.  515;  National  Fraternity  v.  Oil  Co.  v,  Griest,  (Ind.  App.  1902)  65 

Wayne  Circuit  Judge,  127  Mich.  186;  N.  £.  Rep.  534;  Needham  v.  Wright, 

Guarantee  Co.   of   North  America  v,  140  Ind.  190;  Rush  v.  Foos  Mfg.  Co., 

Lynchburg  First  Nat.  Bank,  95  Va.  480.  20  Ind.   App.  515;    Guarantee  Co.  of 

S.  Needham  v.  Wright,  140  Ind.  190.  North  America  v,  Lynchburg  First  Nat« 

S.  See  National  Parlor  Furniture  Co.  Bank,  95  Va.  480. 
V.  Str«iU88,  75  111.  App.  276. 
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•79.  I  Hatube  ahd  Obioih  —  4.  Steps  Towards  Separation  of 
law  and  Fact  —  b.  Demurrers  to  Evidence.  —  See  note  lo. 

676.  n.  Deveiofmeht  —  1.    Earlier  and   Minority  Bale  — 
b.  "Scintilla  of  Evidence"  Rule.  —  See  note  i. 

677.  See  note  i. 

678.  2.  Later  and  Prevailing  Doctrine  —  a.  In  General. — 
See  note  i. 

680.  Test  Vow  Mott  Trequently  Employed.  —  See  note  I. 


^a.    10,  Neininger  v.  Cowan,  42  C.  Ohio,  —  Gerwe  v.  Consolidated  Fire- 

C.  A.  20,  loi  Fed.  Rep.  787.  works  Co.,  5  Ohio  Cir.   Dec.  616,  12 

676.  1.  Indiana,  — Jacobs  z^.  Jolley,  Ohio  Cir.  Ct.  420. 

29  Ind.  App.  25.  Texas, — Washington    v,    Missouri. 

Kentucky,  —  Miller  v.  Howard,  (Ky.  etc.,  R.  Co.,  (Tex.  Civ.  App.  1896)  36 

1897)  39  S.  W.  Rep.  37.  S.  W.  Rep.  778;  Birdseye  v.  Shaeffer, 

Ohio, —  Stewart  v.  Toledo  Bridge  Go.,  (Tex,  Civ.  App.  1900)  57  S.  W.  Rep.  987. 

8  Ohio  Cir.  Dec.  454.  '5  Ohio  Cir.  Ct.  United  States,  ■—  Chapman  v.  Yellow 

601;  llam  V,  Lake  Shore,  etc.,  R.  Co.,  Poplar  Lumber  Co.,  61  U.  S.  App.  499, 

23  Ohio  Cir.  Ct.  496;  Clark  v.  Stilt,  4  89  Fed.  Rep.  903;  Cudahy  Packing  Co. 

Ohio  Cir.  Dec.  51,  12  Ohio  Cir.  Ct.  759.  v.  Marcan.  45  C.  C.  A.  515,  106  Fed. 

677.  1.  Birmingham  Nat.  Bank  v.  Rep.  645. 

Bradley,  1 16  Ala.  142.    See  also  infra.  Ho  InTadon  of  ProTinee  of  Jury.  —  The 

II.  2.  b.  (3)  When  There  Is  No  Conflict  practice  of  directing  a  verdict  is  a  prog* 

in  Evidence  or  Question  as  to  Its  Credi-  ress  or  evolution    in   legal   procedure 

bility,  unless  Different  Conclusions  May  sanctioned  by  the    highest  authority. 

Be  Drawn,  and  is  not  an  invasion  of  the  preroga- 

<I7§.    1.  Ketterman  v.  Dry  Fork  R.  tive  of  the  jury.     Ketterman  v.  Dry 

Co.,  48  W.  Va.  606,  quoting  6  Encyc.  Fork  R.  Co.,  48  W.  Va.  606  [citing  6 

OF  Pl.  and  Pr.  678.    See  also  the  fol-  Encyc  of  Pl.  and  Pr.  673]:  Meyer  v. 

lowing  cases:  Meyer,    loi    III.   App.    92:    Hillhouse 

Georgia,  —  Briscoe  v.  Holder,  11 1  Ga.  v.  Jennings,  60  S.  Car.  392;  Morris  v, 

877;    McWaters   v.  Equitable    Mortg,  Louisville,  etc.,  R.  Co.,  (Ky.  1901)  61 

Co.,  115  Ga.  723:  Morris  v.  Reed,  97  S.  W.   Rep.   41.     See   also   Mallen  v, 

Ga.   403;    Tompkins    v,  Compton,  97  Langworthy,  70  III.  App.  376. 

Ga.  375.  When  Ime  Is  Joined  on  an  InsnAdeat 

Illinois,  —  Illinois  Cent.  R     Co.  v,  or  Immaterial  Plea  and  its  averments 

Schumann,  loi  111.  App.  668;  Ryan  v,  are  proved  without  conflict  in  evidence, 

Chicago,  79  III.  App.  28.  the  defendant  is  entitled  to  the  general 

Indian  Territory,  —  Chicago,  etc.,  R,  charge.      McGhee    zk    Reynolds,    117 

Co.  V,  Driggers,  i  Indian  Ter.  412.  Ala.  413. 

Kansas,  —  Barr  v.  Irey,  3  Kan.  App.  Told  Contraet.  —  Where  the  testimony 

240;  Ketch  um  v,  Wilcox,  5  Kan.  App.  discloses  a  wagering  contract,  void  as 

881,  48  Pac.  Rep.  446.  against  public  policy,  as  the  basis  of 

Missouri,  —  Holmes    v,  Leadbetter,  the  action,  the  court  may  direct  a  ver- 

95  Mo.  App.  419.  diet  for  the  defendant.     West  v,  San- 

Nebraska,  —  Anders    v.    Life    Ins.  ders,  104  Ga.  727. 
Clearing  Co.,  62  Neb.  585:    Fremont  <l§0.     1.  White  v.  L.  Hoster  Brew- 
Brewing  Co.  V,  Hansen,  (Neb.  1902)  91  ing  Co.,  51  W.  Va.  259,  citing  6  Encyc. 
N.  W.  Rep,  279;  McCleneghan  v.  Nor-  of  Pl.  and  Pr.  679.     See  also  the  fol- 
lon.  (Neb.  1903)  93  N.  W.  Rep.  695.  lowing  cases: 
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640.  [Where  there  is  no  conflict  in  the  evidence,  or  where  it  is 
of  a  kind  so  conclusive  that  diflerent  minds  cannot  draw  different 
conclusions  from  it,  or  where  it  will  not  permit  of  any  inference 
in  support  of  contrary  conclusions,  it  is  proper  to  direct  a  verdict, 
otherwise  the  case  should  be  left  to  the  jury.     See  note  \al\ 

Cohrado,  —  Brown  v.  Potter,  13  Colo.  6§0,     la.  Offutt  v.  World's  Colum- 

App.  512.  bian   Exposition,  175  III.  472,  citing  6 

/iiiHois.^Ofi\kVi  r.  World's  Colum-  Encyc.    of  Pl.   and    Pr.    667    [680]; 

bian  Exposition,  175  111.  472:  Thomp-  Morey  v.  Laird,  108  Iowa  670,  citing  6 

son  V.  Bennett,  194  111.  57;  Martin  v,  Encyc.  of  Pl.  and  Pr.  683.    See  also 

Chicago,  etc.,  R.  Co.,  194  III.  138;  Ots-  the  following  cases: 

tot  V.  Indiana, etc.,  R.  Co.,  103  III.  App.  Alabama,  —  Williams  c.  McKissaclr, 

136;  Meyer  v,  Meyer,  loz  111.  App.  92;  125  Ala.  544. 

Ackerstadt  v.  Chicago  City  R.  Co.,  94  California.  ^'A^iM  Angeles  Farming, 

111.  App.  136;  Tobln  sf.  Friedman  Mfg.  etc.,  Co.  v,  Thompson,  117  Cal.  594. 

Co.,  67  111.  App.  149;  Bayer  v,  Chicago,  District  of   Columbia.  —  District   of 

etc.,  R.  Co.,  68  111.  App.  219;  Bjorlc  v.  Columbia  v.  Boswell,  6  App.  Cas.  (D. 

Illinois  Cent.  R.  Co.,  85  III.  App.  269;  C.)402;  Baltimore,  etc.,  R.  Co.  v.  Gol- 

Barr  v.  Paris,  87  III.  App.  503:  Boyle  way,  6  App.  Cas.  (D.  C.)  143;  Adams 

V.  Illinois  Cent.  R.  Co.,  88  111.  App.  255.  v.  Washington,  etc.,  R.  Co.,  9  App. 

Indiana.  —  Barns  v.  Smith,  29  Ind.  Cas.  (D.  C.)  26;  Prigg  v.  Lansburgh,  5 

App.  181;  Cleveland,  etc.,  R.  Co.  7'.  App.  Cas.  (D.  C.)  3a 

Heath,  22  Ind.  App.  47.  Illinois.  —  Whalen  v.  Utica  Hydrau- 

Indian  Territory.  —  Chicago,  etc.,  R.  lie  Cement  Co.,  103  III.  App.  149;  West 

Co.  V.  Driggers,  i   Indian   Ter.  412;  Chicago  St.  R.  Co.  v.  Liderman,  187  III. 

De  Graffenried  v.  Wallace,  2  Indian  463;  McGralh  v.  Chicago,  etc.,  R.  Co., 

Ter.  657;  Gulager  v.  Splitnose,  3  In-  95  111.  App.  659;  Godfrey  v.  Streator, 

dian  Ter.  372.  R.  Co.,  56  III.  App.  378;  Illinois  Cent. 

Io7oa,  —  Kitzman   v.    Kitzman,    115  R.  Co.  r.  Mever,  65  111.  App.  531;  Le- 

Iowa  227 ;  Cherry  v.  Des  Moines  L^der,  high  v.  World's  Columbian  Exposition, 

114  Iowa  298:    Hard  v.  Neilson,   100  67  III.  App.  27. 

Iowa  555.  Iowa.  —  Kansas  City  First  Nat.  Bank 

Kansas,  —  Irwin    v.   Dole,    7    Kan.  v.  Mt.  Pleasant  Milling  Co.,  103  Iowa 

App.  84.  518,  wherein  it  was  held  to  be  error  to 

Afaine.  —  Coleman  v.  Lord,  96  Me.  direct  a  verdict  for  a  party  where  if  a 

192:  Bennett  t'.  Talbot,  90  Me.  229.  jury  had   found  a  verdict  for  him  It 

Mississip^.  —  Williams  v.  Southern  would  have  been  the  duty  of  the  court 

R.  Co.,  (Miss.  1903)  33  So.  Rep.  972.  to  set  aside    the  verdict  as  without 

New  Jersey.  —  American  Saw  Co.  r.  support. 

Trenton  First  Nat.  Bank,  60  N.  J.  L.  Michigan.  ^  Drovers'  Nat.  Bank  v. 

417;  McCormack  v.  Standard  Oil  Co.,  Potvin.  116  Mich.  474. 

60  N.  J.  L.  243.  Nebraska.  —  Knapp  v.  Jones,  50  Neb, 

New  Mexico.  —  Solomon  v.  Yrisarrl,  490;  Zimmerman  v.  Kearney  County 

q  N.  Mex.  480.  Bank.  (Neb.  X902)  91  N.  W.  Rep.  497. 

New  York.  —  Reading  Braid  Co.  v.  New  Mexico.  —  Lockhart  v.  Wills,  9 

Stewart,  (N.  Y.  City  Ct.  Gen.  T.)  19  N.  Mex.  263. 

Misc.  (N.  v.)  431  (on  weight  of  testi-  Pennsylvania. — Menner  9.  Delaware, 

mooy);  Decker  v.  Sexton,  (Supm.  Ct.  etc..  Canal  Co.,  7  Pa.  Super.  Ct.  135. 

App.  T.)  19  Misc.  (N.  v.)  59.  South  Dakota.  —  Fisher  v.  Porter,  11 

South  Dakota.  —  McKeever  v.  Home-  S,  Dak.  311. 

stake  Min.  Co.,  10  S.  Dak.  599.  Texas.  —  Joske  9.    Irvine,  91    Tex. 

United  States,  -~  Thompson    r.    Mc-  574;  Haass  v.  Galveston,  etc.,  R.  Co., 

Connell,  46  C.  C.  A.  124,  107  Fed,  Rep.  24  Tex.  Civ.  App.  135;  Irvln  v.  Gulf, 

33;  Priestly  v.  Provident  Sav.  C^o.,  112  etc.,  R.  Co..  (Tex.  Civ.  App.  1897)  42 

Fed.  Rep.  271;  Motey  tr.  Pickle  Marble,  S.  W.  Rep.  661;  Campbell  v.  Crowley, 

etc..  Co.,  (C.  C.  A.)  74  Fed.  Rep.  155;  (Tex.  Civ.  App.  1900)  56S,  W.  Rep.  373; 

Smyth  z'.  New  Orleans  Canal,  etc.,  Co.,  lUg  v.  De  La  Luz  Garcia,  (Tex.  Civ. 

35   C.  C.  A.  646,   93   Fed.    Rep.  899;  App.   1898)  45    S.  W.  Rep.  857;    Mc- 

Texas,  etc.,  R.  Co.  v.  Eason,  34  C.  C,  Monigal  v.  State,  (Tex.  Civ.  App.  1898) 

A.  530,  92  Fed.  Rep.  553.  45  S.  W.  Rep.  1038;  Morrow  v.  Terrell, 
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689.  IntiiAoioaoy  in  Law  and  in  Faot.  —  See  note  I. 

21  Tex.  Civ.  App.  28;  Flores  v.  Atchi-  aaainst   the  weight  of   the  evidence. 

son,  etc.,  R.  Co.,  24  Tex.  Civ. App.  328.  McPeck  v.  Central  Vermont  R.  Co.,  50 

West  Virginia,  —  Ketterman  v.  Dry  U.  S.  App.  27,  79  Fed.  Rep.  500;  Chi 

Fork  R.  Co.,  48   W.  Va.  606;  Ritz  v.  cago,  etc.,  R.  Co.  r.  Belliwith,  55   U. 

Wheeling,  45  W.  Va.  262.  S.  App.  113,  83  Fed.  Rep.  437. 

Wisconsin,  —  O'Brien    v,    Chicago,        But  on  the  other  hand  it  has  been 

etc..  R.  Co.,  102  Wis.  628.  held  that  a  direction  of  a  verdict  is  in 

United  States,  —  Pennsylvania  R.  Co.  effect  a  ruling  as  a  matter  of  law  that 

V,  Martin,  49  C.  C.  A.  474,  11 1  Fed.  the  party  cannot  recover,  and  is   not 

Rep.  586;  Thompson  r.  McConnell,  46  proper  unless  the  conclusion  follows 

C.  C.  A.  124,  107  Fed.  Rep.  33;  U.  S.  as  a  matter  of  law  that  no  other  ver- 

V.  Norton,  46  C.  C.  A.  387,  107  Fed.  diet  could  be  sustained  on  any  view  of 

R;p.  412;    Detroit   Crude-Oil    Co.   v,  the  facts  which  the  evidence  tends  to 

Grable,  36  C.  C.  A.  94,  94  Fed.  Rep.  73;  establish.     C.  B.  Rogers  Co.  9,  Mein- 

Chicago  G.  W.  R.  Co.  v.  Price,  38  C.  hardt,  37  Fla.  480;  Florida  Cent.,  etc., 

C.  A.  239,  97  Fed.  Rep.  423;  Phoenix  R.  Co.  v,  Williams,  37  Fla.  406;  Nein- 

Assur.  Co.  V,  Lucker,  42  U.  S.  App.  inger  v.  Cowan,  42  C.  C.  A.  20,  loi 

III,  77  Fed.  Rep.  243.  Fed.  Rep.  787;  Phoenix  Assur.  Co.  v. 

See   also  infra^   II.  2.  b,  (3)    When  Lucker,  42  U.  S.  App.  Ill,  77  Fed.  Rep. 

There  Is  No   Conflict  in   Evidence    or  243.      So   that   while    the    court    may 

Question   as    to    Its    Credibility^    unless  direct  a  verdict  if  it  would  be  bound  to 

Different  Conclusions  May  Be  Drawn,  set  aside  an  opposite  verdict,  the  di- 

Ho  Evidence  or  Undisputed  Evidence  —  rection  is  in  accordance  with  the  court's 

Qncition  of  Law.  —  Where  there  is  no  ruling  upon  the  question  of  law  that 

evidence  on  the  one  side,  or  the  evi-  the  evidence  could  not  legally  support 

dence  is  undisputed,  it  is  then  a  ques-  another  verdict,   and    should   not   be 

t ion  of  law  whether  a  verdict  is  author-  justified  upon  the  mere  weighing  of 

ized.   Marshall  V.John  Grosse  Clothing  evidence  by  the  court.     Los  Angeles 

Co.,  184  111.  421.  Farming,  etc.,  Co.  v.  Thompson,  117 

A  Mixed  Qoostion  of  Law  and  Fact  must  Cal.  594;  Wetherell  v,  Chicago  City  R. 

be  left  to  the  jury  under  proper  in-  Co.,  104  III.  App.   357.     And  such  a 

siructions.     House    v.    Seaboard    Air  motion   does   not   bring   the  evidence 

Line  R.  Co.,  131  N.  Car.  103;  Hamill  before  the  court  for  review  as  on  a 

V,  Firth,  175  Pa.  St.  46.  motion  for  a  new  trial,  the  distinction 

In  Case  of  Iknht  as  to  the  propriety  between    the    action   of   the  court   in 

of  directing  a  verdict,  in  view  of  the  granting  a  new  trial  and  in  wiihdraw- 

evidence  adduced,  with  all  the  proper  ing  the  case  from  the  jury  being  that 

inferences  to  be  drawn  therefrom,  a  in  the  latter  case  the  evidence  muFt  be 

motion   to  direct  should   be  refused,  so  insufficient  in  fact  as  to  be  insuffi- 

Cohen  v,  Chicago,  etc.,  R.  Co.,  104  111.  cient  in  law.  while  in  setting  aside  a 

App.  314;  Wetherell  v.  Chicago  City  verdict  the   evidence  may  be  merely 

R.  Co.,  104  111.  App.  357;  U.  P.  Steam  insufficient  in  fact,  and  it  may  be  either 

Baking  Co.  v,  Omaha  St.  R.  Co.,  (Neb.  insufficient  in  law  or  may  have  more 

1903)  94   N.    W.    Rep.  533;    Mexican  weight,  but  not  enough  to  justify  the 

Cent.   R.  Co.   v,  Murray,  42  C.  C.  A.  court  in  exercising  the  control  which 

334,  102  Fed.  Rep.  264.  the  law  gives  to  it  to  prevent  unjust 

MS.    1.  Ininfficienoy  of  Evidence  —  verdicts.    Vany  v,  Peirce,  54  U.  S.  App. 

Instances.  —  It  has  been  held  that  a  mo-  196.  82  Fed.  Rep.  162;  Mt.  Adams,  etc., 

tion  for  a  directed  verdict  brings  before  Inclined  R.  Co.  v.  Lowry,  43  U.  S.  App. 

the  court  for    its  determination    the  408,  74  Fed.  Rep.  463;  Travelers'  Ins. 

effect  to  be  given  to  the  evidence  upon  Co.  v,  Mitchell,  47  U.  S.  App.  260,  78 

a  motion  for  a  new  trial.     Meyer  v.  Fed.    Rep.  754;    Pittsburgh,   etc.,    R. 

Meyer,   loi   III.  App.  92.     And  if  no  Co.   v,  Thompson,  54  U.  S.  App.  222. 

legal  conclusion  can   be  reached  the  82  Fed.  Rep.  720. 
verdict  may  be  directed  even  though        The  court  must  be  able  to  say  that 

on  conflicting  evidence.  Lancaster  Gin,  there  is  no  evidence  which  could  *'  in 

etc.,  Co.   V,  Murray  Ginning-System  the  eye  of  the  law  "  reasonably  support 

Co.,  19  Tex.  Civ.  App.  no.     Or  such  a  finding  for  the  other  party.     Martin 

verdict  may  be  directed  when  an  oppo-  v.  Chicago,  etc.,  R.  Co.,  194  111.  138; 

site   verdict   would    be    set    aside    as  Linnertz  v,  Dorway,  175  III.  508;  Hot>er 

118 


Vol.  VL  DIRECTING  VERDICT.  ©S* 

•8a,  *.  Cases  in  Which  Verdict  Should  Be  Directed 

—  (i)  Wlien  There  Is  No  Evidence  to  Support  Opposite  Theory.  — 
See  note  i. 

ST.   W.   P.   Nelsoa  Co.,   loi   111,   App.        Ohio,  —  Hunt  v.  Caldwell,  n  Ohio 

336.  Cir.  Dec.  562,  22  Ohio  Cir.  Ct.  283. 

••  Some  evidence  *'  msans  not  a  mere        Pennsylvania,  —  Scott  r.  Nickum,  193 

scintilla,  but  an  amount  of  evidence  Pa.  St.  371. 

which  would  entitle  the  opposite  party        South    Carolina,  —  Gilrealh    r.    Fur- 
to  a  verdict  if  all  contradictory  and  man,  57  S.  Car.  289;  Hillhouse  f.  Jen- 
conflicting  evidence  should  not  be  con-  nings,  60  S.  Car.  392. 
sidered  or  should  not  be  believed  by         Texas. — Banks  r.  McQuatters,  (Tex. 
the  jury.  Irwin  zr.  Dole,  7  Kan.  App.  84.  Civ.  App.   1900)  57   S.   W.   Rep.  334; 

Again,  though  (here  be  slight  evi-  Flores  z^.  Atchison,  etc.,  R.  Co.,  24  Tex. 

deoce,  if  its  probative  force  t>e  so  weak  Civ.  App.  328. 

that  it  raises  a  mere  surmise  or  sus-         Washington,  —  Creagh  v.  Equitable 

picion  of  the  fact  sought  to  be  estab-  L.  Assur.  Soc.,  19  Wash.  108. 
fished,  it  falls  short  of  being  evidence        United   States,  —  Davies    v.    Miller, 

la  legal  contemplation.    Joske  v,  Ir-  (C.  C.  A.)  91  Fed.  Rep.  647. 
vine,  91   Tex.  574;   Berry  v,  Osborn,        But  see  Dennison  v,  Musgrave,  (Nf. 

(Tex.  Civ.  App.  1899)  52  S.  W.  Rep.  623.  Y.  City  Ct.  Gen.  T.)  20  Misc.  (N.  Y.) 

So  the  statement  that  the  court  678.  holding  that  where  the  plaintiff 
should  not  strike  out  the  evidence  fails  to  make  out  a  case  and  the  de- 
where  it  "  appreciably  "  tends  to  sus-  fendant  introduces  no  evidence  a  mo- 
tain  the  party's  action  or  defense  means  (ion  to  dismiss  the  complaint,  and  not 
appreciably  in  the  iegal  sense;  the  a  motion  (o  direct  a  verdict,  is  proper, 
evidence  must  be  such  as  to  prevent  Babstantial  Failurs  of  Proot — If  the 
the  court  from  setting  aside  a  verdict,  evidence  tends  to  support  the  ca<(e,  and 
Ketterman  v.  Dry  Fork  R.  Co.,  48  \V.  if  it  would  support  a  verdict  if  believed, 
Va.  606;  RU/  V.  Wheeling,  45  W.  Va.  a  verdict  should  not  be  directed.  A 
262,  In  which  latter  case  it  was  said  request  to  direct  a  verdict  should  not 
that  if  there  is  such  evidence  it  ought  be  granted  except  where  there  is  a  sub- 
to  go  to  the  jury,  because  a  verdict  stantial  failure  of  evidence.  Boyce  v, 
upon  It  would  give  it  force  which  it  Tallerman,  183  III.  115;  Siddall  t.  Jan- 
might  not  have  with  the  judge  before  sen,  168  111.  43;  North  Chicago  St.  R. 
verdict.  Co.  v.  Wiswell,  168  111.  613;  Henry  v, 

6Sft.    1.  yerdiot  Direetad  In  Abienee  Stewart,  185  111.  448;  Lake  Erie,  e(c., 

of  Proof  —  Alabama, —  Carter  v.  Fischer,  R.  Co.  v.  Morrissey,  177  111.  376;  Hiil 

127   Ala.   52;  Converse  Bridge  Co.  v,  v.  Western  Union  Cold  Storage  Co.,  80 

Collins,  119  Ala.  534.  111.  App.  423;  Missouri  Malleable  Iron 

District  of  Columbia, —  Leach  v.  Burr,  Co.  v.  Hoover,  77  IIL  App.  437;  Rober(s 

17  App.  Cas.  (D.  C.)  12S.  V,  Chicago,  etc.,  R.  Co.,  78  111.  App. 

Geori^ia,  —  O'Dell   v,   Meacham,  114  526;  Berkowsky  v.  Viall,  66  111.  App. 

Ga.  910:  Phillips  z^.  Renlz,  106  Ga.  249.  349;  Ziegler  v,   Pennsylvania  Co.,  63 

Indiana,  —  Herod    v.    Whistler,    15  111.   App.  410;  Board   v,   Chesapeake, 

Ind.  App,  648.  etc.,  R.  Co..  70  S   W,  Rep.  625,  24  Ky. 

Indian  Territory.  —  Yocum  v,  Cary,  L.   Rep.   1079;   Jenkins   v,    Louisville, 

I  Indian  Ter.  626.  etc  ,   R.   Co.,   105   Ky.   737;  American 

lotoa,  —  American    Hosiery    Co.   v,  Harrow  Co.  v.  Tweddle,  (Ky.  1897)  43 

Stuart,  (Iowa  1898)  74  N.  W.  Rep.  740.  S.  W.  Rep.  409;  Stewart  v.  Sparkman, 

Kentucky,  —  Rose  v.  Hall,  (Ky.  1897)  69  Mo.   App.  456;  Tapley  v,  Herman, 

39  S.  W.  Rep.  413.  95  Mo.  App.  537;  Carr  v,  Ubsdell,  (Mo. 

Michigan, '— Q\L%\Ai%OTi  v,  Eger,  126  App.  1902)  71  S.  W.  Rep.  112;  Rogers 

Mich.  4S4.  V.  Kansas  City,  etc.,  R.  Co.,  52  Neb. 

Missouri,  —  Hawk  v,  McLeod  Lum-  86;  Ney  v.  Ladd,  (Tex.  Civ.  App.  1902) 

ber  Co..  166  Mo.  121:  Cogan  r.  Cass  68  S.  W.  Rep.  1014;  Missouri,  etc.,  R. 

Ave.,  etc.,  R.  Co.,  (Mo.  App.  1902)  73  Co.  v.  Yale.  27  Tex.  Civ.  App.  10. 
S.  W.  R?p.  738.  Whero  Bovoral  Defenief  Are  Pleaded, 

North  Carolina,  —  Cable  v.  Southern  and  there  is  substantial   evidence   to 

R.  Co.,  122  N.  Car.  892  ('*  no  evidence  sustain  some  of  them,  it  is  error  to 

or  nothing   more  than  a   mere  scin-  direct  a  verdict  for  the  plaintiff  on  the 

tllla").  ground  that  one  of  the  defenses  was 
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686.  (2)  When  Opposite  Theory  Is  Supported  by  No  Evidence 
of  Essential  Fact.  — See  note  i. 

•87.  (3)  When  There  Is  No  Conflict  in  Evidence  or  Question 
as  to  Its  Credibility^  unless  Different  Conclusions  May  Be  Drawn. 
—  See  note  i. 

not    sustained,   ignoring    the    others.  Powe,    127   Ala.    577;    McWhorter  v. 

Shepard  v.  Hanson,  10  N.  Dak.  794.  Bluthenihal,  (Ala.   1903)  33   So.   Rep. 

As  to  Parties  Hot  Before  Court.  —  Where  552:    Peters  v.  Southern  R.  Co.,  135 

one  of  the  several  parties  does  not  ap-  Ala.  533:  Callan  v.  Anderson,  131  Ala. 

pear  to  have  been  brought  in  by  cita-  228;  Garren   v.   Fields,   131   Ala.  304: 

tion,  and  has  not  answered,  it  is  error  Davis  Wagon  Co.  v.  Cannon,  129  .Ma. 

to  direct  a  verdici  in  his  favor;  the  suit  301:    Southern  R.  Co.  v.  Riddle,  126 

should  be  dismissed  as  to  him  without  Ala.  244:  Bufford  v.  Raoey,  122  Ala. 

prejudice.     Sanders  v,  Wettemark,  20  565:  Alabama  Midland  R.  Co.  v.  John- 

Tex.  Civ.  App.  175.  son,  123  Ala.  197;  McKissack  v.  Witz, 

AftrmatlTO  Belief  for  Defendant  — •  The  120  Ala.  412;  Alabama  Midland  R.  Co. 

court  is  not  authorized  to  direct  a  ver-  v.  Darby,  119  Ala.  531;  Alabama  State 

diet  giving  affirmative  relief  to  a  de-  Land  Co.  v,  Suton,  120  Ala.  259;  Sir- 

fendant  when   the   plaintiff's   petition  roingham   Dry  Goods  Co.  v.  Bledsoe, 

does  not  admit  facts  warranting  such  117  Ala.  495:    Manchester  F.   Assur. 

a  verdict  and  when  no  evidence  is  in-  Co.  v,  Feibelman,  118  Ala.  308:  Ten- 

troduced.     Home  v.  Rodgers,  103  Ga.  nessee  Coal,  etc.,  Co.  v.  Stevens,  115 

649.  Ala.  461:  Anderson  v.  Timberlake,  114 

%%%.  1.  Terdiet  Direeted  in  Absence  Ala.  377:  Louisville,  etc.,  R.  Co.  v, 
of  Material  Proof.  —  McC  real/.  Murphy,  Malone,  109  Ala.  509;  Alabama  Mid- 
90  111.  App.  434,  citing  t  Encyc.  op  Pl.  land  R.  Co.  v.  Parker,  112  Ala.  479: 
AND  Pr.  684,  686.  See  also  the  follow-  Anniston  Lime,  etc.,  Co.  v.  Lewis,  107 
ing  cases:  Ala.  535. 

Alabama.-^  Ford  v.  Postal  Tel.  Cable  California,  —  Los  Angeles  Farming, 

Co..  124  Ala.  400.  etc.,  Co.  v.  Thompson,  1x7  Cal.  594. 

Arkansas,  —  Graham   r.    St.    Louis,  Florida.  —  Florida  Cent.,  etc.,  R.  Co. 

etc.,  R.  Co.,  69  Ark.  562.  v.  Williams,  37  Fla.  406. 

Delaware,  —  Wilcox    r.   Wilmington  Georgia,  —  Murray  v.  Marshall,   106 

City  R.  Co.,  2  Penn.  (Del.)  157.  where  Ga.  522;  Allen  t/.  Harris,  108  Ga.  762; 

the  plaintiff  declined  to  take  a  nonsuit.  Thornton  v.  Perry,  105  Ga.  837:  Moo- 

Illinois,  —  Brimmer  v,  Illinois  Cent,  ney  v.  Tarver,  103  Ga.  573. 

R.  Co.,  loi  111.  App.  198.  Illinois.  — Starkweather  z/.  Maginnis, 

Indiana.  —  Dunnington  v.  Syfers,  157  106  III.  274:  Offutt  v.  World's  Colum- 

Ind.  458;    Cleveland,  etc.,   R.  Co.  v.  bian  Exposition,  175  111.472,  Wrtherell 

Heath,  22  Ind.  App  47.  v.  Chicago  City  R.  Co.,  104  HI.  App. 

Iowa.  —  Doty  V.  Van  Vechten,  (Iowa  357. 

1899)  79  N.  W.  Rep.  268.  Indiana.  —  Baltimore  City   Pass.  R. 

ilfAr>'Ai»</.  — Grand  Fountain,  etc.,  r.  Co.  v.  Cooney.  87  Md.  261;  Jacobs  v, 

Murray,  88  Md.  422.  Jolley,  29  Ind.  App.  25. 

Ne7v    York,  —  Harding   v.   Jenkins,  *    Kentucky.  —  Illinois  Cent.  R.  Co.  v. 

(Supm.  Ct.  App.  T.)  26  Misc.  (N.  Y.)  Crady,  (Ky.  1902)  69  S.  W.  Rep.  706; 

827,  affirming  (N.  Y.  City  Ct.  Gen.  T.)  Illinuis  Cent.  R.  Co.  v,  Jackson,  (Ky. 

25  Misc.  (N.  Y.)  398,  792.  1901)  65  S.  W.  Rep.  342;  Middlelon  v. 

North  Carolina,  —  House  v.  Arnold,  Kentucky  Lumber   Co.,  (Ky.  1902)  66 

122  N.  Car.  220.  S.  W.  Rep.  42;  Louisville,  etc.,  R.  Co. 

North  Dakota.  —  Patterson  v.  Plum-  v.  Peltier,  (Ky.  1898)  45  S.  W.  Rep.  518. 

mer,  10  N.  Dak.  95.  Maryland.  —  Kirk  v.  Garrett,  84  Md. 

Texas,  —  Pontiac  Buggy  Co.  v.  Du-  383;  Newbold  v.  Hay  ward,  96  Md.  247. 

pree,  23  Tex.  Civ.  App.  298;  Hearne  Mississippi.  —  Griffin  r.  Brock,  (Miss. 

V.  Strahorn-Hutton-Evans  Commission  1903)    33   So.   Rep.   968:    Williams  v. 

Co.,  (Tex.  Civ.  App.   189c;)  51  S.  W.  Southern  R.  Co.,  (Miss.  1903)  33  So. 

Rep.  867.  Rep.  972;   Moore  v.  Mobile,  etc..  R. 

Wisconsin.  —  McGibbon    v,    Walsh,  Co.,  (Miss.  1899)  24  So.  Rep.  964;  Furr 

109  Wis.  670.  V,  Speed,  74  Miss.  423;  Bell  v.  Wether- 

•97.     1.  Alabama.  —  Dougherty    v,  bee,  (Miss.  1897)  21  So.  Rep.  236. 
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687.  [The  rule  announced  in  many  cases  is  that  the  court 

considers  only  the  evidence  in  favor  of  the  party  against  whom 

the  motion  is  made,  and  if  there  is  any  evidence  which,  if  believed, 
together  with  all  inferences  fairly  to  be  deduced  therefrom, 
legally  tends  to  support  his  side,  a  verdict  against  him  cannot  be 
directed,*"  though  the  evidence  preponderates  in  favor  of  the 

Missouri,  —  Gannon  v.  Laclede  Gas  Siler,  132  Ala.  297;  Union  Mf^.,  etc., 

Light  Co.,  145  Mo.  502:  Huston  v.  Ty-  Co.  v.  East  Alabama  Nat.  Bank,  129 

ler,  140  Mo.  252;  Lewellen  v,  Patton,  Ala.  292;  Bates  9.  Harte,  124  Ala.  427; 

73  Mo.  App.  472;  Hirsch  v,  U.  S.  Grand  Hartford  v,  Attalla,  119  Ala.  59;  Forst 

Lodge,  78  Mo.  App.  358.  t/.  Leonard,  116  Ala.  82. 

Nebraska.   —    Pope     v,    Whitcomb,  District  of  Columbia,  —  Warthen  v. 

(Neb.  1903)  93  N.  W.  Rep.  947.  Hammond,  5  App.  Cas.  (D.  C.)  167. 

New  Hampshire,  —  Burnham  z/.  Con-  Georgia^  —  Dooley    v,    Gorman,    104 

cord  R.  Co.,  69  N.  H.  280.  Ga.  767;  Hopkins  v,  Goolsby,  102  Ga. 

New  Jersey,  —  McCormack  v.  Stand-  564;  Electric  R.  Co.  r.  Tennessee  Coal, 

ard  Oil  Co.,  60  N.  J.  L.  243.  etc.,  Co.,  98  Ga.  189. 

New     York,     —    Schusterman      v,  Illinois,  —  Missouri   Malleable    Troi* 

Schwartz,   54  N.   Y.   App.   Div.    634;  Co.  v.  Hoover,  179  IH.  107;  Chicago^ 

Luhrs  V.  Brooklyn  Heights  R.  Co.,  13  etc.,   R.   Co.   v.   Smith,   162   III.   185; 

N.  Y.  App.  Div.  126.  O'Donnell  v.  Lake  Shore,  etc.,  R.  Co., 

Ohio,  —  Hughes  v,   Lehan,   z   Ohio  100  111.  App.  424;    McFarland  v,  Ed- 

Cir.  Dec.  5.  munds  Mfg.  Co.,  97  111,  App.  629. 

Oklahoma.  —  Baker  r.  Nichols,  etc.,  Indiana,  —  Louisville,  etc.,  R.  Co.  v. 

Co.,  loOkla.  685.  Kemper,  153  Ind.  618. 

Pennsylvania,  —  Crawford  v.  Wittish,  Iowa,  —  McDermott    v,    Mahoney, 

4  Pa.  Super.  Ct.  585.  (Iowa  i J03)  93  N.  W.  Rep.  499;  Scott  v, 

Texas,  —  Daggett    v,    Webb,    (Tex,  St.  Louis,  etc.,  R.  Co.,  112  Iowa  54. 

Civ.   App.    1902)   70  S.  W.    Rep.  457;  Kansas,  —  St.  Louis,  etc.,  R.  Co.  v, 

Taylor  v,  Flint,  24  Tex  Civ.  App.  394;  Toomey,  6  Kan.  App.  410;  Weather. 

Texas,  etc.,  R.  Co.  v,  Fambrough,  (Tex.  ford  v,  Strawn,  8  Kan.  App.  206;  Han- 

Civ.  App.  1900)  55  S.   W.   Rep.    188;  len  v,  Baden,  6  Kan.  App.  635. 

Lindsey   v.    Storrie,  (Tex.   Civ.   App.  Kentucky.  —  Board   v,   Chesapeake, 

1900)  55  S.  W.   Rep.    370;   Jaeger  v,  etc.,  R.  Co.,  (Ky.  1902)  70  S.  W.  Rep. 

Biering,  (Tex.  Civ.  App.  1899)  51  S.  W.  625;  Illinois  Cent.  R.  Co.  v.  Walfers, 

Rep.  50.  (Ky.  1900)  56  S,  W.  Rep.  706;  Reynolds 

United  States,  —  Chicago  G.   W.  R.  v.  Wisconsin  Chair  Co.,  (Ky.  1900)  56 

Co.  V,  Healy,  (C.  C.  A.)  86  Fed.  Rep.  S.  W.  Rep.  653. 

245;  Missouri,  etc.,  R  Co.  v.  Hall,  (C.  Massachusetts.    —    Lowner    v.    New 

C.  A.)  87  Fed.  Rep.  170.  York,  etc.,  R.  Co.,  175  Mass.  166. 

But  the  Confliet  Mnst  Be  Katarial  or  Michigan,  —  Meloche    v,    Chicago, 

Saal. —  Solomon  v.  Yrisarri,  9  N.  Mex.  etc.,  R.  Co.,  ti6  Mich.  69;  Curtan  v, 

480.    When  facts  are  admitted  which  A.  H.  Stange  Co.,  98  Wis.  598. 

conclusively  establish  another  fact,  the  Mississippi,   —    Meridian    Fertilizer 

mere  denial  by  a  witness  of  the  ex-  Factory  v.  Bush,  77  Miss.  697;  State  v, 

istence  of  the  fact  so  established  will  Spengler,  74  Miss.  129;  Jones  v.  Mem- 

not  create  such  conflict  in  the  evidence  phis,  etc.,  Packet  Co.,  (Miss.  1897)  2z 

as  to  require  a  submission  of  the  case  So.  Rep.  303;  Moore  v.  Mobile,  etc.,  R. 

to  the  jury.     Peters  v.  Southern  R.  Co.,  Co.,  (Miss.  1899)  24  So.  Rep.  964;  Knott 

135  Ala.  533.  V,  Brewster.  (Miss.  1900)27  So.  Rep.  758. 

Whmever  the  Evidence  Pretentt  a  QuM-  Missouri,  —  Heman  v.  Larkin,  (Mo. 

tion  of  Ffeet  it  should  be  submitted  to  App.  1902)  70  S.  W.  Rep.  907;  Meyers 

(he  jury.     Matheson  v,  Tennille,   115  v,  R.C.Greer,  etc.,  Realty  Co.,  96  Mo. 

Ga.  999;  Prather  v.  Kansas  City,  etc.,  App.  625. 

R.  Co.,  84  Mo.  App.  86;  McDonald  v,  Nebraska. — Johansen    v.    Home   F. 

Metropolitan  St.  R.  Co.,  167  N.  Y.  66;  Ins.  Co.,  54  Neb.  548. 

Brown  v,  Baird,  5  Okla.  133;  Riner  v.  New  Mexico.  —  Lockhart  v.  Wilts,  9 

New  Hampshire  F.  Ins.  Co.,  9  Wyo.  N.  Mex.  263. 

446.                                                 •  New  York,  —  Waldron  v.  Fargo,  170 

•ST.      \a.    Alabama,  —  Folmar      v.  N.  Y.  130;  Van  Wert  v.  St.  Paul  F.  & 
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moving  party.**] 

M.  Ins.  Co..  90  Hun  (N.  Y.)  465;  Wil-  65  S.  W.  Rep.  858;  Louisville,  cic.  R. 

cox    V,    SeUeck,  92  Hun  (N.   Y.)  37;  Co.  z/.  Peltier,  (Ky.  1898)  45  S.  W.  Rep. 

Coloney  v.  Farrow,  91  Hun  (N.  Y.)  82;  518;  Ballard  v,  Louisville,  etc.,  R.  Co.. 

Luhrs  V,  Brooklyn  Heights  R.  Co.,  13  (Ky.  1897)  41  S.  W.  Rep.  299;  Marx  v, 

N.  Y.  App.  Div.  126.  Hess,  (Ky.   1897)  39  S.  w.  Rep.  240; 

North  Carolina, — Weeks  v.  Southern  Dick  v.  Louisville,  etc..  R.  Co.,  64  5. 

R.  Co.,   119  N.  Car.  740;    Rickert  v.  W.  Rep.  725,  23   Ky.   L.   Rep.   1068; 

Southern  R.  Co.,  123  N.  Car.  255.  Dunn  v,  Wilmington,  etc.,  R.  Co.,  124 

Oklahoma,  —  Baker  v,  Nichols,  etc.,  N.  Car.  252;  Cable  v.  Southern  R.  Co., 

Co..  10  Okla.  685.  122  N.  Car.  892;  Hodges  v.  Southern 

Pennsylvania,  —  Woelfei   v.   Federal  R.  Co.,  122  N.  Car.  992.    See  also  ijv/rtf, 

St.,  etc..  Pass.  R.  Co.,  183  Pa.  St.  213;  HL  2.  Governed  by  Same  Rules  as  De- 

Pfeiffer  v.  Safe  Deposit,  etc.,  Co.,  183  murrer  to  Evidence^  pAragnph  IVhal  Is 

Pa.  St.  197.  Admitted,     But  see  Louisville,  etc.,  R. 

South   Dakota, — Jamison  v,  McFar-  Co.  v,  Arnold,    (Ky.   1900)  56  S.  W. 

land,  10  S.  Dak.  574.  Rep.  809. 

7'exas,  —  Bery  v,  Osborn,  (Tex.  Civ.  Whart  EvidtBM  Has  Bata  ETftlndad  on 
App.  1899)  52  S.  W.  Rep.  623  (if  the  the  trial  the  court  has  no  right  to  con- 
evidence  on  the  other  side  creates  more  sider  or  notice  it  in  determining  a  mo- 
than  a  mere  suspicion  of  the  fact  sought  tion  to  direct  a  verdict.  Riner  v.  New 
to  be  established);  Eberstadt  v.  Slate,  Hampshire  F.  Ins.  Co.,  9  Wyo.  446. 
92  Tex.  94.  Must  Pass  on  Objections  to  Evidence,  — 

Vermont, —  Limerick  Nat.   Bank  v.  Where  during  the  trial  the  court  re- 

Adanis,  70  Vt.  132.  served  its  rulings  on  objections  to  testl- 

fVisconsin.  —  Minnesota    Thresher  mony,  and  at  the  close  of  the  case, 

Mfg.   Co.   V.   Wolfram,   96  Wis.  481;  without  permitting  the  parties  to  make 

Lewis  V,  Prien,  98  Wis.  87.     See  also  up  the  record  on  each  objection  which 

Wilbur  Lumber  Co.  v.  Oberbeck  Bros,  had  been  raised,  granted  a  motion  by 

Mfg.  Co.,  96  Wis.  383.  the  defendant  for  the  direction  of  a 

What  Svidanoo  Conddtred.  —  When  a  verdict,  the  order  reciting  that  in  so 

motion  to  direct  a  verdict  is  renewed  doing  the  court  determined  all  evidence 

at  the  close  of  all  the  evidence,  the  on  the  part  of  the  plaintiff  which  was 

question  is  presented  as  arising  on  the  competent,  relevant,  and  material  un- 

case  as  it  then  stands,  and  not  as  it  der  the  issues,  and  did  not  consider 

stood  when  the  motion  was  first  made  any  evidence  which  was  not  competent, 

at   the  time  when  the  plaintiff  rested  relevant,  and   material,  regardless  of 

his  cause,  and  all  the  evidence  in  the  any  prior  rulings  or  objections,  etc., 

cause  must    be    considered,   whether  such  course  was  held  to  be  reversible 

heard  in  rebuttal  or  at  any  other  stage  error,  as,  if  sustained,  it  would  have 

of  the  trial.     Alton   R.,  etc.,   Co.   v.  left  the  parties  without  the  possibility 

Foulds.  190  111.  367;  Burnham  v.  Con-  of  obtaining  a  review  of  errors  alleged 

cord  R.  Co.,  69  N.  H.  280;  Gagnon  v,  to  have  occurred  on  the  trial.     Mc- 

Dana,  69N.  H.264;  Travelers' Ins.  Co.  Dermott  v,  Mahoney,  (Iowa  1903)  93 

V.  Mitchell,  47  U.S.  App.  260.  78  Fed.  N.  W.  Rep.  409. 

R<^P<  754*     But  in  order  to  allow  such  MT,    1^.  Hamman  v.  Central  Coal, 

motion  by  the  defendant  at  the  close  etc.,   Co.,   156    Mo.    232;    Daggett  v, 

of  all  the  evidence  in  the  case,  the  evi-  Webb,  (Tex.  Civ.  App.   1902)  70  S.  W. 

dence  for  both  the  plaintiff    and   the  Rep.  457. 

defendant,  with  all  inferences  which  Whsn  Verdiet  Would  Be  Sot  IM:  — 
might  justifiably  be  drawn  therefrom.  Under  this  rule  the  doctrine  that  a 
must  be  insufficient  to  support  a  verdict  verdict  will  be  directed  if  any  other 
for  the  plaintiff.  Foster  v,  Wadsworth-  verdict  would  be  set  aside  on  the  great 
Howland  Co.,  i6d  III.  514;  Sherwood  preponderance  of  the  evidence  is  in 
V,  Rieck,  104  III.  App.  368;  Webster  some  jurisdictions  held  to  have  no  ap- 
Mfg.  Co.  V,  Goodrich.  104  111.  App.  76.  plication.  Illinois  Cent.  R.  Co.  v.  Jack- 
On  the  other  hand,  the  court  leaves  son,  (Ky.  1901)  65  S.  W.  Rep.  342;  Dick 
out  of  consideration  altogether  evi-  v.  Louisville,  etc.,  R.  Co.,  64  S.  W. 
dence  of  the  moving  party  in  conflict  Rep.  725.  23  Ky.  L.  Rep.  1068;  Rogers 
with  that  of  his  adversary.  Vanarsdell  v.  Louisville,  etc.,  R.  Co.,  (Ky.  1896) 
V.  Louisville,  etc.,  R.  Co.,  (Ky.  1901)  35  S.  W.  Rep.  109;  Wickliffe  v.  Peyton, 
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S88«  Evidenoe  Ooeanaitwj  or  Vadiipated*  —  See  note  I. 
Qnaliiloatioii.  —  See  note  2. 

(4)  In  Cases  of  Variance,  —  See  note  3. 
S89.  AmendmMit.  —  See  note  I. 

8.  In  Criminal  Cases  —  OonTiotioiL  —  See  note  2. 
090.  AeqnittaL  —  See  note  i. 

Ky.   1896)  35  S.  W.  Rep.  112;  Payne  Contra^  see  Chicago,  etc.,   R.   Co.   v. 

Cl>iihing  Co.  v.  Payne,  (Ky.  1900)  54  S.  Gillison,  173  111.  264. 

W.  Rep  709;  McDonald  v  Metropolitan  Wlieii  tlw  Opposite  Party  It  Hst  Milled 

St.   R.  Co.,  167  N.  Y.  6g;  Padbury  v,  the  direction  is  properly  refused.    Platz 

Metropolitan  St.  R.  Co..  71  N.  Y.  App.  v,  McKean  Tp.,  178  Pa.  St.  601. 

Div.  616;  Callinaa  v.   Furthmann.  70  <l§9*    1.   See  Mag^ruder  v.  Belt,  7 

N.  Y.  App.  Div.  110;  Hodges  tr.  South-  App.  Cas.  (D.  C  )  303,  holding  that  a 

era   R.  Co..  122  N.  Car.  992;  Lewis  v.  verdict  should  have  been  directed  in 

Prien,  98  Wis.  87;  Leiser  v.  Kieckhefer,  the  absence  of  an  application  for  leave 

95  Wis.  4.  to  amend  or  to  withdraw  a  juror.    See 

•89.    1.  Woiten  v.  American  Union  also  Probst  Constr.  Co.  v.  Foley,  166 

L.  Ins.  Co.,  (Tex.  Civ.  App.  1899)  51  S.  111.  31. 

W.  Rep.  1 105;  Creagh  t/.  Equitable  L.  Pleading  Amended  to  Conform  to  Proot 

Assur.  Soc..  19  Wash.  loS.  — When  the  undisputed  evidence  on 

S.  Fox  worth  v.  Brown,  114  Ala.  299;  behalf  of  the  defendant  makes  out  a 

Henry   v.   McNamara,   114  Ala.    107;  good  defense,  though  not  justified  by 

Carter  v.  Fulgham,  134  Ala.  238;  Con-  the  original  pleading,  if  it  is  introduced 

saaners'    Electric    Light,   etc.,   Co.   v,  without  objection,   and   if    the   court 

Pryor,   (Fla.    1902)  32    So.    Rep.   797;  allows  an  amendment  to  conform  to 

Florida  Cent.,  etc.,  R.  Co.  v.  Williams,  the  proof,  it  is  error  to  direct  a  verdict 

37  Fla.  406;  Crummey  t/.  Bentley,  114  for    the    plaintiff.     McCormick    Har- 

Ga.  746;  Howard  v,  Indianapolis  St.  R.  vesting  Mach.  Co.  r.  Larson,  6  N.  Dak. 

Co.,  29  Ind.  App.  514;  German  Sav.  533.     And  an  amended  answer  not  be- 

Bank  v.  Bates  Addition  Imp.  Co.,  iii  ing  denied  or  replied  to  by  the  plaintiff, 

Iowa  432;  Gardner  v,  Friederich,  25  a  verdict  should  be  directed  for  the  de- 

N.   Y.   App.   Div.    521;   McKeever   v.  fendant.     Illinois  CenL  R.  Co.  f.  Nail, 

Homesiake  Min.  Co.,  10  S.  Dak.  599;  (Ky.  1899)  5'  S«  ^*  R^P*  i^^- 

Mitchell  V.  McLaren,  (Tex.  Civ.  App.  S.  State  t^.  Wilson,  62  Kan.  621;  State 

1899)  51  S.  W.  Rep.  269;  Chicago  G.  v.  Picker,  64  Mo.  App.  126,  2  Mo.  App. 

W.  R.  Co.  V,  Healy  (C.  C.  A.)  86  Fed.  Rep.  1074.   See  also  Sanderson  v.  State, 

Rep.  245.     See  also  Kirby  v.  National  (Tex.  Crim.  189S)  44  S.  W.  Rep.  1103, 

Loan,   etc.,   Co.,   22    Tex.   Civ.   App.  where  an  instruction  was  held  to  be 

257-  directly  upon  the  right  of  the  evidence 

A  Boqnist  finr  ^^ocial  Findings  and  for  and  improper  for  that  as  well  as  for 

the  direction  of  a  verdict  is  properly  other  reasons. 

refused  where  to  grant  it  would  prac-  Contra.  —  In  Michigan  the  trial  court 

tically  convert  an  action  at  law  into  a  may  direct  a  verdict,  but  the  jury  is 

snit  in  equity  and  force  on  the  judge  not  bound  to  obey,  and  the  court  can- 

the  work  of  finding  complicated  issues  not  compel  obedience.     Peoples.  War- 

of  fact  without  the  aid  of  a  master,  ren.  122  Mich.  504;  People  v,  Elmer. 

Sonneniheil     v.    Christian     Moerlein  109  Mich.  493. 

Brewing  Co.,  41   U.  S.  App.  491,  75  On  Plea  of  Onoo  in  Jeopardy.  —  Where 

Fed.  Rep.  350.  there  is  no  evidence  to  support  a  plea 

8.  Keiteiman  v.  Dry  Fork  R.  Co.,  48  of  once  In  jeopardy,  the  court   may 

W.  Va.  606  {citing  6  Encyc.  of  Pl.  and  direct  the  jury  to  find  for  the  prosecu- 

pR.  688]:  Prestwood  v,  Eldridge,  119  tion  on  that   issue.     People  v,  Cum- 

Ala.  72;  Nashville,  etc.,  R.  Co.  v.  Par-  mings,  123  Cal.  269;  People  v,  Ammer- 

ker,  123  Ala.  683;  Magruder  v.  Belt,  7  man.  118  Cal.  23. 

App.  Cas.  (D.  C.)  303.    See  also  Baum-  MO*    1.  Aeqnittal  lEayBe  Direeted. 

gartner  v.  Sturgeon  River  Boom  Co.,  —  Burnett   v.  State,  62  N.  J.   L.  510 

120  Mich.  321,  wherein,  construing  the  \citing  6  Encyc.  op  Pl.  and  Pr.  690]; 

allegations  of  the  pleading,  it  was  held  Stone  v.  Stale,   105  Ala.  60;  Com.  v, 

that  the  direction  was  properly  refused.  Williams,  171  Mass.  461;  Com.  v,  Han- 
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690.  ni.  AmiOATlov  —  1.  In  General  —  Smr  to  Dmy  in  Prapor 
Cam.  —  See  note  2. 

691.  See  notes  2,  3. 

ley,  15    Pa.  Super.  Ct.  271.     But  see  Pl.  and  Pr.  690.     See  also  the  follow- 

State  7/.  Sanders,  52  S.  Car.  580.  ing  cases: 

Contra.  —  People  v,  Roberts,  114  Cal.  Alabama,  —  Scott   v*  Taul,  115  Ala. 

67;  People  V.  Lewis,  124  Cal.  551.  529;  Nashville,  etc.,  R.  Co.  v,  Parker, 

Biaeretion.  —  It  has  been  held  that  a  123  Ala.  683;  Williams  v.  McKissack. 

moiion  to  direct  a  verdict  ot  acquittal  125  Ala.  544;  Converse  Bridge  Co.  v. 

is  addressed  to  the  discretion  of  the  Collins,  119  Ala.  534. 

judge,   and   no  exceplion   lies   to    its  Colorado,  —  Thomas    v.    Carey,    26 

refusal.     State  v.  Collins,  (R.  I.  1902)  Colo.  485. 

52  Atl.  Rep.  990.  Indiana,  —  Herod    v.    Whistler,    15 

When  Proper.  —  It  is  only  where  the  Ind.  App.  648. 

evidence  would  in  no  aspect  of  it  rea-  Indian   Territory,  -—  Yocum  v.  Cary, 

sonably  warrant  the  jurv  in  drawing  i  Indian  Ter.  626. 

the  inference  of  guilt  that  the  court  Kentucky,  —  Rogers    v,    Louisville, 

should   withdraw   the  case  from    the  etc.,  R.  Co.,  (Ky.  1896)  35  S.  W.  Rep. 

jury.     Welch   v.   State,    124    Ala.   41;  109;  Louisville,  etc.,  R.  Co.  v,  Terry, 

Keller  r.'Staie,  123  Ala.  94;  Crawford  (Ky.  1898)47  S.  W.  Rep.  588. 

V,  Com.,  (Ky.  1896)  35  S.  W.  Rep.  114:  Missouri,  —  Hawk  v,  McLeod  Lum- 

Com.  V,  Brooks,  164  Mass.  397;  State  ber  Co.,  166  Mo.  121 ;  Cogan  v.  Cass 

V,    Uiley,    126   N.   Car.   997;    State  r.  Ave.,  etc.,  R.  Co.,  (Mo.  App.  1902)  73 

Green,  117  N.  Car.  695;  Slate  v,  Fiester,  S.  W.  Rep.  738. 

32  Oregon  254  (proper  where  there  is  New  Jersey,  —  American  Saw  Co,  v, 

partial  failure  of  proof);  State  v.  Cou-  Trenton  First  Nat.  Bank,6oN.  J.  L.417. 

per,  32  Oregon  212;  State  v,  Pomeroy,  Texas,  ^  Banks  v.  McQuatters,(Tex. 

30  Oregon  16.  Civ.  App.  1900)  57  S.  W,  Rep.  334. 

Coaflleting  Evldenoe. —  It  is  proper  to  Compare  Fidelity,  etc.,  Co.  v.  Love, 

refuse  to  direct  a  verdict  when  the  evi-  49  C.  C.  A.  602,  iii  Fed.  Rep.  773. 

dence  is  in  conflict.     Cook  2/.  State,  134  Contra. —  In    Georgia    the    Supreme 

Ala.  137;  Thompson  v.  State,  122  Ala.  Court  may  in  no  case  overrule  as  erro- 

12;  Maddox  v.  State,  122  Ala.  110.  neous  a  refusal   to  direct  a  verdict. 

Thongh  the  Evidence  Is  Entirely  Cir-  Owen  v,  Palmour,  115  Ga.  683;  West- 

cnmstantial,  if  it  tends  to  show  guilt  the  ern,  etc.,  R.  Co.  v,  (Callaway,  iii  Ga. 

court  should  refuse  to  direct  a  vetdict  889;  Woodson  v.  Holmes,  (Ga.  1903)43 

of  not  guilty.     State  v,  Hallock,  70  Vt.  S.  E.  Rep.  467;  Kelly  v,  Sirouse,  116 

159.  Ga.  872. 

Matters  Not  Within  Province  of  Jnry.  Harmless  Error,  ~  Black  v,  Misha- 

—  There  is  no  warrant  for  an  instruc-  waka.  (Ind.  App.  1902)  65  N.  £.  Rep. 

tion  that  there  is  no  proof  before  the  538;  Cleland  v.  Anderson,  (Neb.  I9ca) 

jury  that  the  indictment  has  been  trans-  92  N.  W.  Rep.  306;  National  Revere 

ferred  from   the  District  Court  to  the  Bank  v.  National  Bank  of  Republic, 

County  Court,  and  therefore  the  jury  172  N.  Y.  102. 

should  acquit.     The   cjuestion   is   not  601.    2.  Prather    v,    Kansas  City, 

one  for  the  consideration  of  the  jury,  etc.,  R.  Co.,  84  Mo.  App.  86. 

Armstrong  v.  State,  (Tex.  Crim.  1898)  Uiury.  — Where  the  only  defense  is 

47  S.  W.  Rep.  q8i.  usury,  and   the  evidence  as  a  whole 

Sirection or  Adidce. —  In  Montana  \K  \s  shows  that  no  usury  was  charged  or 

held  that  where  there  is  an  utter  failure  received  by  the  plaintiff,  the  court  may 

of  proof  of  guilt  the  court  should  direct  direct  a  verdict  for  the  plaintifif.    Jones 

the  jury   to   find   the   defendant    not  v.  Achey,  105  Ga.  493. 

guiltv;  but  where  there  is  merely  an  In  Favor  of  Joint  Tortfeasor. —- One 

insufficiency  of  evidence  to  justify  a  joint    tortfeasor    cannot    complain  of 

verdict  the  court  may  advise  the  jury  the  direction  of  a  verdict  in  favor  of 

to  acquit,  which  advice  the  jury  is  not  another,  as   there   is   no  contribution 

bound  to  follow.     State  v,  Welch,  22  between   them.     Turton   v.    Powelton 

Mont.  92.  Electric  Co.,  185  Pa.  St.  406. 

MO.    2.  Ketterman  v.  Dry  Fork  R.  3.  Cushman  v.  Carbondale  Fuel  Co., 

Co.,  48  W.  Va.  606,  citing  6  Encyc.  of  116  Iowa  618. 
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691.  IMiset  in  DMlmration.  —  See  note  4. 

699.  2.  Oovemed  by  Same  Bules  as  Demurrer  to  Byidenoe.  —  See 

note  5.     See  also  DEMURRERS  TO  EVIDENCE. 
693.  wiutt  Is  Admitud.  —  See  note  i . 

601*  4.  Prairie  State  Loan,  etc.,  Illinois,  —  Henderson  r.  Chicago, 
Assoc.  V,  Gorrie,  167  111.  414;  Baxter  etc.,  R.  Co.,  73  111.  App.  57;  Roberts 
V.  LoatSTille.  etc.,  R.  Co.,  165  III.  78.       v.  Chicago,  etc.,  R.  Co.,  78  111.  App. 


ft.   District  of   Columbia.    —  526:  Kane  v,  Cicero,  etc..  Electric  R. 

Hardy  v.  Wise,  5  App.  Cas.  (D.  C  )io8.  Co.,  100  111.  App.  181;  Hober  v,  W.  P. 

Illinois,  —  Offutt  &.  World's  Colum-  Nelson  Co.,  loi  111.  App.  336;  Cohen 

bian  Exposition,  175  ill.  472;  Cohen  v,  v,  Chicago,  etc.,  R.  Co.,  104  111.  App. 

Chicago,  etc.,  R.  Co  ,  104  111.  App.  314;  314;   Chadburne  v,   Illinois  Cent.   R. 

Chadbourne  v,   Illinois  Cent.  R.  Co.,  Co.,  104  111.  App.  333;  OfFutt  v.  World's 

104  111.  App.  333;  O'Donnell  v.  Lake  Columbian    Exposition,    175   111.  472; 

Shore,  etc.,  R.  Co.,  100  111.  App.  424;  Boyce  v.  Tallerman,  183  111.  115. 

Hober  v.  W.   P.  Nelson  Co.,  loi   111.  Indiana, — Jacobs  v,  Jolley,  29  Ind. 

App.  336.  App.  25:  Howard  v,  Indianapolis  St. 

Indiana. —  Reams    v.    Barling,    14  R.  Co.,  29  Ind.  App.  514. 

Ind.  App.  143;  Jacobs  V.  JoUey,  29  Ind.  Iowa,   —   Degelau    v.    Wight*    114 

App.  25.  Iowa  52. 

Kansas,  —  Irwin    v.    Dole,   7    Kan.  Kentucky,  —  Board    v,    Chesapeake, 

App.  84.  etc.,  R.  Co.,  (Ky.  1902)  70  S.  W.  Rep. 

Maryland,  —  Newbold  v,   Hayward,  625. 

96  Md.  247.  Maryland.  —  Kirk  v.  Garrett,  84  Md. 

Missouri,  —    Hamman    v.    Centra]  383;  Parr  v.  City  Trust,  etc.,  Co.,  95 

Coal,  etc.,  Co.,  156  Mo.  232;  Sapping-  Md.  291;   Schwanteck    v.  Berner,  96 

ton  V,  Chicago,  etc.,  R.  Co.,  95  Mo.  Md.   138;    Newbold    v.   Hay  ward,   96 

App.  387.  Md.  247. 

Uniied  States, — New  York  Dry  Goods  Missouri.  —  Holmes    v,   Leadbetter, 

Store  V,  Pabst  Brewing  Co.,  (C.  C.  A.)  95  Mo.  App.  419;  Hamman  v.  Central 

112  Fed.  Rep.  381.  Coal,  etc.,  Co..  156  Mo.  232;  Cogan  v. 

See  to  the  same  effect  Bee  Bldg.  Co.  Cass  Ave.,  etc.,   R.  Co.,   (Mo.    App. 

V,  Dalton,  (Neb.  1903)  93  N.  W.  Rep.  1902)  73  S.  W.  Rep.  738. 

930,  wherein  it  was  held  that  upon  the  Montana.  —  Freeman  v.  Sand  Coulee 

sustaining  of  a  motion  at  the  close  of  Goal  Co.,  25  Mont.  194. 

the  plaintiff's  testimony  to    direct   a  Nebraska,  —  Paxon  v.  State,  59  Neb. 

verdict,  the  direction,   reception,  and  460. 

recording  of  the  verdict  are  mere  cere-  New  York.  —  Higgins  v,  Eagleton, 

monial  acts,  and  do  not  furnish  the  155  N.  Y.  466;   Monongahela  Valley 

basis  of  the  judgment,  and  that  the  Bank  v,  Weston,  159  N.  Y.  201 ;  Wald- 

case  is  ready  for  judgment  when  the  ron  v.  Fargo,  170  N.  Y.  130;  Van  Wert 

motion    is    sustained.      Parr    v.   City  v,  St.  Paul  F.  &  M.  Ins.  Co.,  90  Hun 

Trust,  etc.,  Co.,  95  Md.  291.  (N.  Y.)  465. 

So  of  an  instruction  directing  the  North  Carolina.  —  Hodges  v.  South- 
jury  to  find  on  a  particular  Issue,  em  R.  Co.,  122  N.  Car.  992;  Cable  v, 
Rickert  r.  Southern  R.  Co.,  123  N.  Southern  R.  Co.,  122  N.  Car.  892; 
Car.  255.  Rickert   v.  Southern  R.  Co.,   123    N. 

Ustiiietioii.  —  A  motion  to  direct  a  Car.  255. 

verdict  is  not  subject  to  the  technical  South  Dakota^  —  Bohl  v.  Dell  Rapids, 

particularity  of  a  demurrer  to  evidence,  15  S.  Dak.  619. 

and  no  judgment  is  rendered  against  Texas,  —  Missouri,   etc.,   R.   Co.  v. 

the  maker  of  the  motion  upon  the  over-  Yale,  27  Tex.  Civ.  App.  10;  Eperstadt 

ruling  thereof.     Jacobs  v.  Jolley,  29  v.  State,  92  Tex.  96. 

Ind.  App.  25:  Eberstadt  v.  State,  92  Vermont,  —  Bemis  v.  Brown,  71  Vt. 

Tex.  94.  149. 

€93.    1.  Baker  v.  Nichols,  etc.,  Co.,  Wisconsin,  —  Nelson    v.   Shaw,    102 

10  Okla.  685,  citing  6  Encyc.  op  Pl.  Wis.  274:  O'Brien  v.  Chicago,  etc.,  R. 

AMD  pR.  393  [693].     See  also  the  fol-  Co.,  102  Wis.  628. 

lowing  cases:  United  States. — Cahill  v.  Chicago, 

Alabama,  —  Ford  ».  Postal  Tel.  Cable  etc.,  R.  Co.,  (C.  C.  A.)  74  Fed.  Rep.  285 ; 

Co.,  124  Ala.  400.  Chicago  G.  W.  R.  Co.  v,  Healy  (C.  C. 
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694.  See  note  i. 

3.  Ckimpared  to  Honsnit  —  See   notes  2,   4.     See   also 
Dismissal,  Discontinuance,  and  Nonsuit. 

699.  4.  Question  of  Credibility  of  Witneiiei.  —  See  note  4. 
696.  See  notes  i,  2. 

A.)  86  Fed.  Rep.  245:  New  York  Dry  the  court  said:  "  When  it  appeared 
Goods  Store  v,  Pabst  Brewing  Co.,  (C.  that  the  plaintiff  was  in  possession  of 
C.  A.)  112  Fed.  Rep.  381;  Neininger  r.  the  note  regularly  indorsed,  it  was  en- 
Cowan,  42  C.  C.  A.  20.  See  also  U.  S.  titled  to  recover,  nothing  else  appear- 
V.  Norton,  46  C.  C.  A.  387.  ing.    •    *    »    But  when  defendants' 

604.    1.  Cohen  v.  Chicago,  etc.,  R.  showing  made  it  appear  that  the  note 

Co.,  104  111.  App.  314;  Irwin  z/.  Doyle,  had    its  inception  in  fraud,  and   was 

7  Kan.  App.  84;  Newbold  v.  Hay  ward,  without  consideration,  then,  nothing 

96Md.  247;  Baker  r.  Nichols,  etc.,  Co..  further  appearing,  defendants  should 

10  Okla.  685;  O'Brien  z'.  Chicago,  etc.,  have   prevailed.      But   when   plaintiff 

R.  Co.,  102  Wis.  628.  then  showed   by   uncontradicted   evi- 

OiiAppeal,  the  evidence  of  the  moving  dence  that   he  knew   nothing  of  the 

part^  is  not  considered.    Scott  v,  St.  fraud  and  purchased  before  due,  for 

Louis,  etc.,  R.  Co.,  112  Iowa  54;  Mc-  value,   nothing  further  appearing,   it 

Donald  r.  Metropolitan  St.  R.  Co.,  167  left  it  entitled  to  the  verdict." 

N.  Y.  66;  Dunn  v,  Wilmington,  etc.,  090.    1,  Alabama, — Glass  v.  Meyer, 

R.  Co.,  124  N.  Car.  252;  Irvin  t.  Gulf,  124  Ala.  332,  holding  that  where  the 

etc..  R.  Co.,  (Tex.  Civ.  App.  1897)  42  evidence   without  dispute  establishes 

S.  W.  Rep.  661.  in  the  plaintiff's  favor  the  issue  made 

2.  Couch  V,  Welsh,  24  Utah  36,  HHng  by  his   replication,   the  court    should 

6  Encyc.  of  Pl.  and  Pr.  694.  give  a  general  charge  in  the  plaintiff's 

Diraetion  of  Yordiot  and  Granting  Non-  favor, 
snit  at  Bum  Time.  —  In  Couch  z/.  Welsh,  Geofgia,  —  Wall  v.  Brewer,  115  Ga. 
24  Utah  36,  it  was  held  that  under  the  1021;  Faircloth  v,  Fulghum,  07  Ga.'357; 
circumstances  of  the  case  it  was  harm-  Morris  v.  Reed,  97  Ga.  403:  Whisenant 
less  error  to  direct  a  verdict  for  the  de-  v,  Sappington,  115  Ga.  14;  Cameron  v. 
fendants  and  at  the  same  time  to  sus-  Citizens'  Banking  Co.,  115  Ga.  405; 
tain  a  motion  for  a  nonsuit,  as  the  Colcord- Williams  Lumber  Co.  v.  War- 
direction  of  the  verdict  was  nothing  ren  Grain  Co.,  114  Ga.  9^6;  Kahrs  v, 
more  than  the  determination  of  the  Kahrs,  115  Ga.  288:  Taylor  v.  American 
case  on  the  same  grounds  which  called  Freehold  Land  Mortg.  Co.,  106  Ga.  238. 
for  a  judgment  of  nonsuit.  Illinois,  —  Marshall  v.  John  Grosse 

4.  The  Sabstantial  DUbrenoe  between  Clothing  Co.,  184  111.  421;  West  Side 
a  direction  of  verdict  and  a  nonsuit  is  Auction  House  Co.  v,  Connecticut  Mut. 
that  the  former  is  conclusive  of  the  L.  Ins.  Co.,  186  111.  156.     See  also  Bar- 
controversy.     Burnett  v.  State,  62  N.  rett  v.  Boddie,  158  111.  479. 
J.  L.  510.  Indian   Territory,  —  Bryson  r.JWal- 

But  in  New  Hampshire  an  involun-  lace,  (Indian  Ter.  1902)  69  S.  W.  Rep. 

lary  nonsuit  on  the  trial  and  the  direc-  814. 

tion  of  a  verdict  are  the  same,  and  the  Maine.  —  Woodstock   v.  Canton.  91 

effect  is  to  bar   a  subsequent  action.  Me.  62. 

Ordway  v,  Boston,  etc.,  R.  Co.,  69  N.  Nebraska,  —  Hrabak    v.    Dodge,   62 

H.  429.  Neb.  591. 

605*    4.  See  Milwaukee  Harvester  New    York,  —  Decker    v.    Sexton, 

Co.  V,  Tymich,  68  Ark.  225;  Tidwell  (Supm.  Ct.  App.T.)  19  Misc.  (N.  Y.)  59. 

V,  New  South  Bldg.,  etc.,  Assoc.,  111  Pennsylvania.  —  Lett  v,  Kunkle,  178 

Ga.    807;    Mallen   v,  Lang  worthy,  70  Pa.  St.  273. 

Ill,  App.  376;  Ford  V,  Dyer,  148  Mo.  528.  Texas,  -—  McMonigal  v.  State,  (Tex. 

PnmdsMiry  VotM.  —  Tucker  v,  Equi-  Civ.  App.  1898)45  S.  W.  Rep.  1038. 

uble  Mortg.  Co.,  102  Ga.  558;  Hilbert  Where  All  the  Allegations  Eisentlnl  to 

V,  Barry,  iix  Mich.  698;    Mosher  v,  a  Baoovery  Are  Admitted,  the  court  may 

Farmers',  etc.,  Nat.  Bank,  51  Neb.  55.  direct  a   verdict   in    accordance   with 

In  Adams  County  Bank  v,  Hainline,  such  allegations.     Gifford  v,  Ammer, 

67  Mo.  App.  486,  which  was  an  action  7  Kan.  App.  365;  Stephens  v,  Koken 

on  a  promissory  note  by  the  indorsee,  Barber  Supply  Co.,  67  Mo.  App.  587. 

136 


Vol.  VI.                  DIRECTING  VERDICT.  697-698 

697.  See  note  i. 

698.  6.  notion  to  Direet  —  a.   When  to  Be  Made.  —  See 
note  I. 

So  where  the  defendant  admits  the  608.  1.  Alton  R.,  etc.,  Co  r.  Foulds, 

pIainttf[*s/riMa/tfr»>  case  and  assumes  igo  111.  367:  Dunnington  v,  Syfers,  157 

the  harden  of  proving  an  affirmative  Ind.  458;  Burnett  v.  State,  62  N«  J.  L. 

defense,  if  there  is  no  evidence  upon  510;  McPeck  v.  Central  Vermont  R. 

which  the  defense  can  be  sustained  it  Co.,  50  U.  S.  App.  27,  79  Fed.  Rep.  590; 

is  proper  to  direct  a  verdict  for  the  Travelers'  Ins.  Co.  r.  Mitchell,  47  U. 

plaintiff.    Graham   v.  St.   Louis,  etc.,  S.  App.  260,  78  Fed.   Rep.  754.     See 

R.  Co.,  69  Arlc.  562;  Tucker  v.  Equi-  also  Hall  v.  Wakefield,  etc.,  St.  R.  Co., 

table  Mortg.  Co.,  102  Ga«  558.  178  Mass.  98,  holding  that  the  court 

EauitabU  Defense,  —  Where  the  de-  may  direct  a  verdict  for  the  defendant 

lenoant  at  the  trial  makes  a  concession  notwithstanding  the  defendant  has  not 

which  leaves  only  an  equitable  defense  rested,  although   at   such  a  stage  he 

to  be  tried,  a  veidict  thereon  would  be  could  not  except  to  a  refusal  to  direct. 

merely  advisory,  and  the  court  may,  if  After  Suhmifsion  to  the  J«ry  or  the 

satisfied  that  the  equitable  defense  has  giving  of  other  general  instructions,  a 

not  been  sustained,  take  the  case  from  request  for  a  peremptory  instruction 

the  jniy  ftQ<i  enter  a  judgment  for  the  comes  too  late.     Wright  v,  Avery,  172 

plaintiff  or  direct  the  jury  to  return  a  111.  313;  Metropolitan  Bank  v.  Northern 

verdict.     Davis  v,  liolbrook,  25  Colo.  Fuel  Co..  173  111.  345;  Peirce  9.  Wal- 

493.  ters,  164  III.  560;  Starkweather  v.  Ma- 

696.    %,  See    Heierman    r.  Robin-  ginnis,  196  III.  274;  Calumet  Electric 

son,  26  Tex.  Civ.  App.  491.    See  also  St.  R.  Co.  v.  Van  Pelt,  173  111.  70;  West 

Decker  v.  Sexton,  (Supm.  Ct.  App.  T.)  Chicago  St.  R.  Co.  v,  Fishman,  169  III. 

i9Misc.(N.Y.)  59,  recognizing  the  rule.  196;  Franklin  v.   Krum,   171  111.  378; 

€97*    1.  Jacobs  v,  Jolley,   29   Ind.  West  Chicago  St.  R.  Co.  v.  Yund.  169 

App.  25,  qnoHnK  6  Encyc.  of  Pl.  and  III.  47;  Baldwin  r.  Wentworth,  67  N. 

pR.  694-^696.    See  also   the  following  H.  408. 

cases:  Upon  Opening  Statement.  —  The  court 
Massachusetts,  —  Devine  v.  Murphy,  may  direct  a  verdict  for  the  defendant 
168  Mass.  249.  upon  the  o|>ening  statement  of  facts  by 
Missouri,  —  Gannon  r.  Laclede  Gas  the  plaintiff's  attorney.  Kluska  p. 
Light  Co..  145  Mo.  502;  Seehorn  v.  Chicago,  97  111.  App.  665;  Thompkins 
American  Nat.  Bank,  148  Mo.  256;  v,  Knut,  94  Fed.  Rep.  9^6. 
Huston  r.  Tyler,  140  Mo.  252;  Dalton  Ssfore  Argument.  ~  Under  the /7<?nV/a 
V.  Poplar  Bluff,  (Mo.  1903)  72  S.  W.  statute,  a  motion  to  direct  a  verdict 
Rep.  1068;  Hugumin  v.  Hinds,  (Mo.  made  after  all  the  evidence  is  in,  but 
App.  1902)  71  S.  W.  Rep.  479;  Caris  before  the  argument  of  counsel,  is  pre- 
V.  Nimmons,92  Mo.  App.  66.  Compare  mature  and  may  be  refused  by  the 
Hoster  v.  Lange,  80  Mo.  App.  234;  court.  Florida  Cent.,  etc.,  R.  Co.  v, 
Ferguson  r.  Venice  Transp.  Co.,  79  Seymour,  (Fla.  1902)  33  So.  Rep.  424. 
Mo.  App.  352,  wherein  It  was  said  that  Motion  Taken  undor  AdviMmmt  —  In 
Gannon  v.  Ledede  Gas  Light  Co.,  145  New  Hampshire^  where  at  the  close  of 
Mo.  502,  supra^  went  to  an  extreme  In  the  plaintiff's  evidence  the  court  takes 
limiting  the  discretion  of  a  nisi  prius  under  advisement  a  motion  for  the 
judge  to  direct  a  verdict,  distinguishing  direction  of  a  verdict  (in  this  state 
the  case  in  that  the  evidence  therein  called  a  nonsuit),  and  directs  the  de- 
was  oral,  while  the  evidence  in  the  case  fendant  to  proceed  with  his  evidence, 
at  bar  was  written  and  the  material  it  Is  not  reversible  error  to  grant  the 
fact  in  controversy  did  not  depend  nonsuit  before  the  defendant  has  Intro- 
upott  oral  testimony  for  its  establish-  duced  all  his  evidence.  Manning  v. 
ment.  Manchester  Mills,  70  N.  H.  582. 

North  C^nr/fM0.  —  Bradley  v,  Ohio  Abandoamsntof8et-off.  — A  motion  by 

River,  etc.,  R.  Co.,  ia6  N.  Car.  735;  the  defendant  to  direct  a  verdict  at  the 

Crews  9.  Cantwell,  125  N.  Car.  516;  conclusion  of  the  plaintiff V  evidence 

AnnJston  Nat.   Bank  v.  School  Com-  operates  as   an  abandonment  by  the 

mittee,  121  N.  Car.  107 ;  Gwyn  Harper  defendant  of  a  plea  of  set-off  thereto- 

Mfg.  Co.  V.  Carolina  Cent.  R.  Co.,  128  fore  filed  by  him.    Garcia  v,  Cande- 

N.  Car.  38a  laria.  9  N.  Mex.  374, 
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698.  At  Close  of  All  ETidenee.  —  See  note  2. 

699.  Beqviring  Jury  to  Botiro.  —  See  note  I. 

b.  Form  —  Need  Not  Be  Written.  —  See  note  2. 

c.  Grounds  —  (i)  Should  Be  Specified.  — See  note  3. 

Bight  to  Boeall  Initrvctioiis.  —  Until  terial,  —  The  fact  that  the  case  was 
the  verdict  of  the  jury  has  been  an-  taken  from  the  jury  before  the  defend- 
nounced  and  recorded  in  open  court,  ant  rested  does  not  constitute  re- 
the  jud^e  has  the  right  to  recall  all  his  versiblc  error  where  the  testimony 
instructions  on  the  merits  and  with-  ofifcred  could  not  have  cured  the  de- 
draw  the  case  from  the  consideration  fects  in  the  defendant's  proof  if  it  had 
of  the  jury.  Garreu  v,  John  V.  Far-  been  received.  Davis  v.  Holbrook,  25 
well  Co.,  102   111.   App.  31;    Kizer  v.  Colo.  493. 

Walden,  96  111.  App.   593.     See    also  608.    8.  Chicafi^o,   etc,   R.   Co.    v. 

Instructions.  American  St  raw  board  Co.,  190  111.  268; 

BoMTTing  Cmo.  —  Under  Code  Civ.  Baltimore,  etc.,  R.  Co.  v.  Alsop,  176  111. 

Pro.  Neb.,  §§  438.439*  a  case  cannot  471;  Humiston  z;.  Wheeler,  175  111.  514; 

be  reserved  upon  the  general  question  Chicago,  etc.,   R.  Co.  v.  Clausen.  173 

whether  the.  plaintiff  is  entitled  to  re-  111.  100;  Smith  r.  Fo6ter,  93  111.  App. 

cover  under  the  evidence,  and  if  the  138;  Tetrault  v.  O'Connor,  8  N.  Dak. 

trial  court  thinks  that  for  such  reason  15;  Haggarty  2/.  Strong,  10  S.  Dak.  585. 

the  case  should  not  have   been  sub-  099.     1.   Illinois    Cent.    R.   Co.  v, 

mitted,  the  proper  course  is  to  grant  a  Griffin,  53  U.  S.  App.  22,  80  Fed.  Rep. 

new   trial.     Barge  v.    Haslam,  (Neb.  278,  the  court  saying,   however,  that 

1902)  91  N.  W.  Rep.  528.  the  better  practice  is  to  send  the  jury 

Furtker  STldonoo.  —  After  refusal  to  out  of  the  room, 

direct  a  verdict  for  the  defendant  it  is  8.  Contra,  West  Chicago  St.  R.  Co. 

within  the  discretion  of  the  court  to  v.  Foster,  175  111.  396;  Calumet  Electric 

permit  the  plaintiff  to  be  further  exam-  St.  R.  Co.  v.  Christenson,  170  111.  383. 

ined  as  a  witness,  and  such  action  will  See  also  Kean  v.  West  Chicago  St.  R. 

not  be  disturbed  in  the  absence  of  abuse  Co.,  75  111.  App.  38;  Cook  v.  Piper,  79 

of  discretion.     Illinois  Cent.  R.  Co.  v.  111.  App.  291,  as  to  the  presumption 

Griffin,  53  U.  S.  App.  22,  80  Fed.  Rep.  that  the  instruction  was  written. 

278.  8.  Cowles  V.  Chicago,  etc.,  R.  Co., 

Where,  after  motion  for  a  directed  (Iowa  1902)  88  N.  W.  Rep.  1072,  hold- 
verdict  made  by  the  plaintiff,  the  par-  ing  that  the  motion  should  be  as  specific 
ties  agree  that  the  case  shall  be  as  a  demurrer;  Howie  v.  Bratrud,  14 
withdrawn  from  the  jury  and,  after  S.  Dak.  648;  Terrill  v,  Tillison,  (Vt. 
argument,  decided  by  the  court,  the  1903)  54  Atl.  Rep.  187  (wherein  it  was 
discretion  of  the  court  in  refusing  held  that  if  the  record  does  not  disclose 
thereafter  to  allow  the  defendant  to  the  grounds  upon  which  the  motion 
introduce  further  evidence  will  not  be  was  made,  the  appellate  court  will  not 
reviewed,  no  abuse  appearing.  Bourne  consider  an  exception  to  the  overruling 
».  Johnson,  10  S.  Dak.  36.  thereof);  Adams  v.  Shirk,  43  C.  C.  A. 

Pramtfire  Diroetion.  —  The  trial  court  407*  104  Fed.  Rep.  54. 

cannot,  in    the  progress  of  the  trial,  Unleif  Thore  It  a  Total  FUlnre  of  Proof, 

direct  a  verdict  against  a  party  without  the  motion  must  specify  particulars, 

giving  to  him  an  opportunity  to  intro-  State  i*,  Fiester,  32  Oregon  254. 

duce  competent  evidence  which  he  has  Yarianeo  relied  on  as  a  ground  for 

at  hand.     Nelson  v.  Metz  Bros.  Brew-  the  motion  must  be  pointed  out  spe- 

ing  Co.,  (Neb.  1902)  90  N.W.  Rep.  766;  cifically  in  order  that  the  court  may 

Mau  V.  .Stoner,  (Wyo.   1902)   67  Pac.  pass  upon  it  intelligently  and  also  that 

Rep.  618;    Crown   Point  Min.  Co.  v,  the  opposite  party  may  be  enabled  to 

Buck,  38  C.  C.  A.  278.  amend.     Probst  Constr.  Co.  v.  Foley, 

Presumption, —  In  the  absence  of  a  166  111.  31;  Jollet  v.  Johnson,  71   111. 

showing  in  the  record  that  the  defend-  App.  423,  affirmed  177  111.  178. 

ant  offered  further  evidence,  it  will  be  Coniiiiliig  BoquMt  to  Partioalar  Ooont. 

presumed  that  all  the  evidence  was  in.  —  Where  a  defendant  is  entitled  to  a 

Marshall  v,  John  Grosse  Clothing  Co.,  general  affirmative  charge  on  some  of 

184  111.  421.  the  counts  of  a  declaration,  but  not  on 

IVhen    Premature   Direction   Imtna-  others,  such  a  charge  generally  on  the 
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(2)  Sufficiency,  —  See  note  4. 

700.  6.  ExceptioBB  and  Beview — [AetiononApplioationBe^cwaUo. — 
The  ruling  of  the  trial  judge  upon  a  motion  to  direct  a  verdict  is 
a  decision  upon  a  question  of  law,  and  as  such  is  reviewable  in  the 
appellate  court.     See  note  2/i.] 

yOl.  WftiTor  of  EzeepUon.  —  See  note  I.     See  also  EXCEPTIONS 

AND  Objections. 

whole  declaration  should  be  refused.  Co.  v.  Grable«  36  C.  C.  A.  94,  94  Fed. 

Taylor  r.  Corley,  113  Ala.  580.  Rep.  73. 

Statmenti  of  Lftw.  —  The  better  prac-  700.  %a,  Neininger  v.  Cowan,  42 
lice,  in  asking  for  a  peremptory  in-  C.  C.  A.  20,  loi  Fed.  Rep.  787;  Texas, 
siruction,  is  to  frame  the  instruction  etc.,  R.  Co,  v.  Eason,  34  C.  C.  A.  530, 
without  complicating  it  by  including  92  Fed.  Rep.  553.  But  see  State  v, 
any  statements  of  the  law  on  which  it  Coliins,  (R.  I.  1902)  52  Atl.  Rep.  990, 
is  based.  But  an  instruction  which  Be^iew  of  Faeti.  —  The  appellate 
attempts  to  state  the  law  will  not  re-  court  may  review  the  facts  to  the  extent 
qulrereversalmerely  because  the  state-  of  ascertaining  whether  there  is  such 
ment  is  not  complete  and  accurate,  if  evidence  as  should  have  been  sub- 
it  is  correct  under  the  facts  of  the  par-  mitted  to  the  jury.  Siddall  v,  Jansen, 
ticular  case  to  which  it  is  applicable.  168  III.  43.  And  this  though  the  judg- 
Thomas  v.  Carey,  26  Colo.  485.  ment  has  been  affirmed   in  an  inter- 

BoaiOM  QiToa  by  Gout.  —  In   Pcttn-  mediate    appellate    court.     Martin   v. 

sylvania  it  was  said  in  Foote  r.  Ameri-  Chicago,  etc.,  R.  Co.,  I04  111.  138. 

can  Product  Co.,  195  Pa.  St  190,  that  Instniotion  Most  Bo  Askod   in  Trial 

when  the  trial  court  directs  a  verdict  Court.  —  People's  Bldg.,  etc.,  Assoc,  v, 

it  should  give  its  reasons  for  its  action.  Dailey,   17  Tex.    Civ.   App.    38.     See 

So  in  Huff  V.  Parker,  (Miss.  1902)  31  also  Turner  v,  Whitaker,  9  Pa.  Super. 

So.  Rep.  833,  it  was  held  that  in  an  ac-  Ct.  83. 

tion  on  a  note  which  had  been  executed  Improbability  of  the  Evidonoo  is  not 

as  the  basis  of  future  dealings  between  ground  for  reversal  because  of  refusal 

the  parties,  upon  the  faith  of   which  to  direct  a  verdict.     Texas,  etc.,  R.  Co. 

advances    and    payments    had    been  v.  Gardner,  (C.  C.  A.)  114  Fed.  Rep. 

made,  a  judgment  based  upon  a  per-  186. 

emptory  instruction  to  return  a  verdict  701.    1.  Burnett  v.  State,  62  N.  J. 

for  the  plaintiff  for  less  than  the  amount  L.  510,  citing  6  Encyc.  of  Pl.  and  Pr. 

of  the  note  should  be  reversed  where  700     See  also  the  following  cases: 

nothing  was  certified  to  the  appellate  District  of  Columbia,  - -H^zX^ion  v, 

court  as  to  the  method  by  which  the  Le  Due,  10  App.  Cas.  (D.  C.)  379. 

amount  of  the  judgment  was  deter-  liiinois.  —  Alton    R.,    etc.,    Co.    v, 

mined.  Foulds,  190  111.  367;  Chicago,  etc.,  R. 

Wfll.    4.  "Legal"  Bnflleioney  of  Evi-  Co.  z;.  American Strawboard Co.,  190 111. 

donee.  —  In    Maryland  the    prayer,    it  268;  Alton  Paving,  etc.,  Co.  v.  Hudson, 

seems,  should  present  the  definite  ques-  176  III.  270;  Gilbert  v,  Watts-DeGolyer 

tion    of    the   legal   sufficiency  of   the  Co.,  169  111.  129;  Hartford  Deposit  Co. 

evidence,  and  not  merely  ask  an  in-  v.   Pederson,  168  111.  224;  McCasland 

struction  in  general  terms  that  upon  v.  O'Brien,  57  111.  App.  636;  West  Chi- 

the  evidence  the  plaintiff   cannot  re-  cago  Si.  R.  Co.  z^.  Lups,  74  111.  App.420. 

cover.     Parr  v.  City  Trust,  etc.,  Co.,  95  Indiana,  —  Baltimore,  etc.,  R.  Co.  v. 

Md.  291;  Grand  Fountain,  etc.,  z'.  Mur-  Conoyer,    149    Ind.   524;    Rhodius  v. 

TdLj^  88  Md.  432,  holding  that  a  prayer  Johnson,  24  Ind.  App.  401. 

which  is  in  effect  a  demurrer  to  the  evi*  Maryland,  —  See  Barabasz  v,  Rabat, 

dence,  and  which  raises  the  question  of  91  Md.  53  \ciiing  6  Encyc.  op  Pl.  and 

the  legal  sufficiency  of  the  evidence,  Pr.  668];    Schwanteck    v,  Berner,  96 

is  not  too  general.  Md.  138,  holding  that  the  statute  per- 

Bofnoit  fbr  lastmetion  Bquivalent  to  mitting  the  defendant  to  introduce  evi- 


for  IHxoetioii.  —  A  request  to  in-  dence  after  his  prayer  at  the  close  of 

struct  that  under  the  evidence  the  ver-  the  plaintiff's  evidence  Is  refused,  is 

diet  must  be  for  a  particular  party  is  in  held  to  have  no  application  where  the 

all  respects  equivalent  to  a  motion  to  court  grants  the  prayer  at  the  close  of 

direct    a   verdict.     Detroit    Crude-Oil  the  plaintiff's  case. 

Supp.  Pl.  &  Pr.— 9  129 
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701.  uu  ol  Bzoeptionf.  —  See  note  2.     See  also  BiLLS  OF  EX- 
CEPTIONS. 

Massachusetts,  —  Wild  v,  Boston,  etc.,  close  of  the  whole  evidence  requires  a 

R.  Co.,  171  Mass.  245.  review  of  the  evidence  as  a  whole. 

Nebraska.  —  Mack   v.  Parkieser,   53  Effaet  of  Failnn  to  Somw  MotioE.  — 

Neb.  528;  St.   Joseph,  etc.,  R.  Co.  v.  By  requesting  other  instructions,  with- 

McCarty,  (Neb.  1902)  92  N.  W.   Rep.  out   renewing  the  motion,  when    the 

750  (submission  of  special    questions  case  is  submitted  to  the  jury,  the  ex- 

to  jury).  ception  is  waived.    Alton  Paving,  etc., 

United  States,  —  Union  Pac.  R.  Co.  Co.  v.  Hudson,  176  111.  270. 
V,  Callaghan,  161  U.  S.  91;  Hansen  v.  Instmetion  at  Ono of  SoiiM.  —  OCFering 
Boyd,  161  U.  S.  397;  Crockett  v.  Mil-  an  instruction  directing  a  verdict  along 
ler,  50  C.  C.  A.  447,  112  Fed.  Rep.  729;  with  a  series  of  instructions  which 
Mexican  Cent.  R.  Co.  v.  Glover,  46  C.  submit  all  the  facts  to  the  determina- 
C.  A.  334,  107  Fed.  Rep.  356;  Adams  tion  of  the  jury  waives  the  request  for 
V,  Shirk,  43  C.  C.  A.  407,  104  Fed.  Rep.  the  instruction  10  direct  the  verdict. 
54;  Chicago  G.  W.  R.  Co.  v.  Healy,  West  Chicago  St.  R.  Co.  v,  Foster,  175 
(C.  C.  A.)  86  Fed.  Rep.  245;  Detroit  111.  396;  Chicago,  etc.,  R.  Co.  v,  Wool- 
Crude-Oil  Co.  V,  Grable,  36  C.  C.  A.  ridge,  174  111.  330;  Hartford  Deposit 
94,  94  Fed.  Rep.  73.  See  also  Jefferson  Co.  v,  Sol  lit  t,  172  111.  222;  West  Chicago 
V.  Burhans,  (C.  C.  A.)  85  Fed.  Rep.  924.  St.  R.  Co.  v.  Johnson,  180  111.  285;  Val- 

AstoCriiniiialCasos,  see  State  v.  Lynn,  lette  v.  Bilinski,  167  III.  564;  Calumet 

3  Penn.  (Del.)  316,  holding  that  an  ex-  Electric  St.  R.  Co.  tr.  Christensoo,  170 

ception  cannot  be  noted  10  the  court's  III.  383;  Chicago,  etc.,  R.  Co.  r.  Dela- 

refusal  to  direct  a  verdict  of  not  guilty  ney,  169  111.  581;  West  Chicago  St.  R. 

at  the  conclusion   of  the  state's  evi-  Co.  v,  McCallum,  169  III.  240;  Gilbert 

dence,  the  proper  practice  being  to  ask  v.  Watts- DeGolyer  Co.,   169   111.   129; 

for    the    instruction   when    the  court  Franklin  v.  Krum,  171   III.  378;  West 

comes  to  charge  the  jury,  and  then  ex*  Chicago  St.  R.  Co.  v.  Fishman,  169  111. 

cept  if  the  instruction  is  refused;  Bur-  196;  West  Chicago  St.  R.  Co.  v,  Feld- 

nettr.  State,  62  N.  J.  L.  510,  wherein  it  stein,   169  111.   139;  Chicago,  etc..   R. 

was  said  that  there  seems  to  be  no  ob-  Co.  v.    Murowski,   179   III.   77;    West 

jection   to  the  court's  entertaining  a  Chicago  St.  R.  Co.  v,  Lups,  74  III.  App. 

motion   to  direct  an  acquittal  at  the  420;  Baltimore,  etc.,  R.  Co.  v.  Alsop, 

close  of  the  state's  case  where  a  defense  71  111.  App.  54. 

is  reserved,  although  as  a  matter  of  701*    8,  Jernigan  v.  Clark,  134  Ala. 

legal  right  the  defendant  has  no  stand-  313;  Western  R.  Co.  v.  Williamson,  114 

ing  before  the  evidence  is  wholly  closed  Ala.  131 ;  Louisville,  etc.,  R.  Co.  v.  Col« 

to  make  such  a  motion,  and  an  excep-  linsworlh,  (Fla.  IQ03)  33  So.  Rep.  513; 

tion  to  its  denial  is  waived  by  proceed-  Van  Werden  v.  Wmslow,  117  Mich.  564; 

ing  with  a  defense;  Com.  v,  George,  Davis  v.  Vories,  141  Mo.  334;  Hansen 

13  Pa.  Super.  Ct.  542.  v,  Boyd,  161  U.  S.  397;  Sternenbcrg  v, 

Bonewal  of  Motion  at  Cloio  of  ETldeneo.  Mailhos,  39  C.  C.  A.  408,  99  Fed.  Rep. 

—  Where  a  motion  for  a  direction  of  a  43;  Denver,  etc.,  R.  Co.  v.  Lorentzen, 

verdict  is  overruled  at  the  close  of  the  49   U.   S.   App.  81,  79  Fed.  Rep.  291; 

plaintiff's  testimony  and  is  renewed  at  People's  Sav.  Inst.  v.  Miles,  40  U.  S. 

the  conclusion  of  all  the  testimony  in  App.  341,  76  Fed.  Rep.  252. 

the  case,  the  defendant  does  not,  by  Contra.  —  In  New  York  it  is  held  that 

submitting  his  case  to  the  jury,  waive  an  exception  to  such  a  refusal  presents 

the  right  to  assign  error  upon  the  re-  a  question  of  law  as  to  whether  there 

fusal  togranta  peremptory  instruction,  is  any  evidence  to  take  the  case  to  the 

West  Chicago  St.  R.  Co.  v.  Liderman,  jury,  and  to  that  extent  authorizes  an 

187  III.  463;  Wabash,  etc.,  R.  Co.  v,  examination  of   the  facts  even  in  the 

Kastner,  80  III.  App.  572;  Sappington  absence  of  a  certificate  that  the  case 

r.  Chicago,  etc.,  R.  Co.,  95  Mo.  App  contains  all  the   evidence.     Metslahn 

387;  Bealey  v,  Blake,  70  Mo.  App.  229,  v.   Irving  Nat.   Bank,  65  N.  Y.  App. 

Klockenbrfnk  v,  St.  Louis,  etc..  R.  Co.,  Dtv.  244. 

172  Mo.  678;  McLain  v,  St.  Louis,  etc.,  la  a  Mrninal  Oaao,  in  order  to  justify 

R.  Co.,  (Mo.  App.  1903)  73  S.  W.  Rep.  on  appeal  a  prayer  for  an  instruction 

90Q,  the  last  two  cases  holding  that  a  that  there  is  no  evidence  to  go  to  the 

refusal  to  grant  the  instruction  at  the  jury,  the  defendant  must  show  by  the 
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7#1.  Wlitro  Ho  Ezeepdon  If  Taken.  —  See  note  3.     See  also  EX- 
CEPTIONS AND  Objections. 

In  Federal  Appellate  Conrte  and  in  Higher  Conrts  of  Some  Btatet.  — 
See  note  4. 

record  ihat  In  truth  there  is  noevidence,  and  by  consent  decision  on  the  motion 

either  by  stating  that  as  a  fact  in  his  is    reserved,   the    unsuccessful    party 

case  on  appeal  or  by  setting  out  the  may  file  a  notice  of  exceptions  withm 

evidence  in  his  statement  of  the  case,  ten  days  after  the  service  of  a  copy  of 

State  V,  Wilson,  121  N.  Car.  650.  the  decision  of  the  court.     If  the  un- 

On  Beriew  of  a  Billing  Directing  a  successful  party  fails  to  file  such  excep- 

Yerdlet,  the  bill  of  abstract  must  con-  tion  and  no  appeal  is  taken  from  an 

tain   all  Qie  evidence  upon  which  the  order  denying  a  new  trial,  the  appellate 

court  acted,  else  it  will  be  presumed  court  has  no  power  to  review  the  cor- 

that    there   was  other  evidence  justi-  rectness  of  the  determination   of  the 

fying  his  action.     Clardy  v.   Walker,  trial  court  in  directing  a  verdict,  but  is 

132   Ala.  264:  Price  v.  High,  108  Ga.  limited  to  a  consideration  of  the  excep- 

145:   Ralya  v,  Atkins,   157    Ind.    331;  tions   taken   on   the    trial.     Elliott   v, 

Beall  ».  Union  Traction  Co.,  157  Ind.  Van  Schaick,  26  N.  Y.  App.  Div.  587. 

209;  Harris  v,  Cleveland,  etc.,  R.  Co.,  4.  Mierisch  v,  Mt.  Moiris  Bank,  (N. 

153  Ind.  475;  Bane  v.  Keefer,  152  Ind.  Y.  City  Ct.  Gen.  T.)  34  Misc.  (N.  Y.)  816. 

544;  Ueker  v.  Bedford  Blue  Stone  Co.,  That  there  If  STidence  to  Submit  is 

142    Ind.   678;    Nordyke,  etc.,  Co.  v,  conceded  by  failing  to  ask  for  a  directed 

Keokuk  Bag  Co.,  26  Ind.  App.  548;  verdict.     Malott  r.  Hood,  201  111.  202; 

Kitzman  v,   Kitzman,   115   Iowa   227;  Hecla  Powder  Co.  v,  Sigua  Iron  Co., 

Ripoo  College  v.  Brown,  66  Minn.  179;  157  N.  Y.  437;  Sigua  Iron  Co. «/.  Brown, 

Costello  V,  Fesler,  80  Mo.  App.   107;  171N.Y.  488;  Pollock  v.  Pennsylvania 

Whitaker  z^.  Miller,  63  N.  J.   L.   587;  Iron  Works  Co..  157  N.  Y.  699;  Clement 

Lake  County  r.  Sutlifl,  38  C.  C.  A.  167,  v.  Congress  Spring  Co.,  91  II un  (N.  Y.) 

97   Fed.  Rep.  270;  Chicago  G.  W.  R.  636;  Steinau  v.  Scheuer,  15  N.  Y.  App. 

Co.  V.   Price,  38  C.  C.  A.  239,  97  Fed.  Div.  5;  Lewis  v.  Van  Horn,  (N.  Y.  City 

Rep.  423;  Rollins  v.  Gunnison  County,  Ct.  Gen.  T.)  24  Misc.  (N.  Y.)  765;  Meyer 

(C.  C.  A.)  80  Fed.  Rep.  692.  v.  Suburban    Home   Co.,   (Supm.   Ct. 

The  abstract  need  not  contain  all  the  App.  T.)  25  Misc.  (N.  Y.)  686,  affirming 

evidence,  but  only  that  of  the  appellant,  (N.  Y.  City  Ct.  Gen.  T.)  25  Misc.  (N. 

Scott  »'.  St.   Louis,  etc.,  R.   Co.,   H2  Y.)  311;    Connell    v.   Stalker,   (N.   Y. 

Iowa  54.  City  Ct.  Gen.  T.)  20  Misc.  (N.  Y.)  423; 

QnnUilcfttion  of  Bole.  —  A  bill  of  ex-  Lowenthal    v,  Copeland,  (Supm.    Ct. 

ceptions    is    sufficient    if    it    contains  App.  T.)  18  Misc.  (N[.  Y.)  6;  Davis  v. 

enough  of  the  evidence  to  show  clearly  Emmons,  32   Oregon   389;  Hansen   i\ 

that  the  trial  court  erred  in  directing  Boyd,  161   U.  S.  397.     But  see   Hen- 

or  refusing  to  direct  a  verdict.     See  nessy  z/.  Ansiock,  19  Pa.  Super.  Ct.  644. 

McKissack  zr.  Witz,  120  Ala.  412;  Herod  Bole  as  to  Plaintiff.  —  Though  a  de- 

V.  Whistler,  15  Ind.  App.  648;  Leslie  fendant's  failure  to  move  for  a  direc- 

V.  Standard  Sewing-Mach.  Co.,  39  C.  tion  of  a  verdict  or  for  a  dismissal  is  a 

C.  A.  314.  98  Fed.  Rep.  827.  concession  that  there  is  sufficient  evi- 

Partieidan  (tf  the  Inraiftdenoy  of  the  dence  in  behalf  of  the  plaintiff  to  carry 

Svidionoe  need  not  be  specified.  '  Brady  the  case  to  the  jury,  it  does  not  follow 

V,  Kreuger,  8  S.  Dak.  464.  that  if  a   plaintiff  fails  to  ask   for   a 

701.  8.  Weinberg  t/.Steeves,82  Minn,  direction  of  a  verdict  he  concedes  that 

262[«/iii^6Encyc.  ofPl.  andPr.  701];  the  evidence   will    support  a  verdict 

Pioneer  Fireproof  Constr.  Co.  v.  Han-  against  him,  nor  that  he  will  be  pre- 

len,  176  III.  100;  Brewer,  etc..  Brewing  eluded  from  attacking  such  a  verdict  on 

Co.  fr.  Boddie,  162  III.  346;  Kennedy  the  ground  that  it  is  against  the  weif^ht 

tr.  Illinois  Cent.   R.  Co.,  68  III.  App.  of  the  evidence.    Jacob  v,  Haefelien, 

601;  Southern  Indiana  R.  Co.  v.  Pey-  54  N.  Y.  App.  Div.  570. 

ton,  157  Ind.  690.     Contra^  Meacham  v.  In  Crindnal  Cases,  in  order  to  raise  the 

Louisville,  etc.,  R.  Co.,  (Ky.  1898)  45  question  that  there  is  no  evidence  to 

S.  W.  Rep.  363.  go  to  the  jury,  there  must  be  a  prayer 

Under  the  Hew  Teik  Statute  (Code  Civ.  for  such  instruction.    State  v,  Wilson, 

Pro.  N.  Y.,  g$994,  1185),  where  both  121  N.  Car.  650;  State  v,  Furr,  121  N. 

parties  move  for  a  direction  of  verdict  Car.  606;  State  c.  Williams,  129  N.  Car. 
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701.  [Motion  tor  New  Trial.  —  In  some  jurisdictions,  in  order  to 
raise  the  question  of  the  propriety  of  the  direction  of  a  verdict,  it 
is  necessary  that  it  should  have  been  brought  to  the  attention  of 
the  trial  court  by  a  motion  for  a  new  trial,  while  in  others  this  is 
not  required.     See  note  4^. 

The  Xooord  Xut  Show  %  Boqaoit  for  a  peremptory  instruction. 
See  note  4*. 

AaiigiimoBt  of  Error.  —  Error  in  the  action  of  the  court  on 
a  motion  for  a  directed  verdict  must  be  specifically  assigned  to 
be  available  in  the  appellate  court.  See  note  4^:.]  See  also 
Assignment  of  Errors. 

703.  Befnsal  to  Grant  Motion  to  Go  to  Jnry.  —  See  note  I. 

581:  Bute  V.  Huggins,  126  N.  Car.  1055.  Harvesting  Mach.  Co.  v,  Larson,  6  N. 

But  the  attorney-general  may,  on  ap-  Dak.  533. 

peal,  consent  that  the  exception  may  4^.  Eastman  v.  Newman,  50  C.  C.  A. 

be  treated  as  having  been  made  before  155,  112  Fed.  Rep.   122,  holding  that 

the  verdict.    State  «/.  Huggins,  126  N.  the  request  as  well  as  ihe  charge  given 

Car.  1055.  should  be  incorporated  in  the  recoid. 

701.    42.  Motion  Neoetiary.  —  Uane  So    the    general    charge    requested 

V,  Keefer,  152  Ind.  544;  Fourthman  v.  should  be  made  a  part  of  the  record. 

Fourthman,  15  Ind.  App.  199;  Rhodius  Dannelley  v.  State,  130  Ala.   132.    To 

f.  Johnson,  24  Ind.  App.  401;  Kistler  the  same  effect  see  Bonham  v.  Citizens* 

V.  Slaughter,  (Ky.  1899)  50  S.  W.  Rep.  St.  R.  Co.,  158  Ind.  106. 

529;  Albright  r.  Peters,  58  Neb.  534;  4^.  English    v.    Hill,    116    Ga.    415 

Home  F.  ins.  Co.  v.  Phelps,  51  Neb.  (where  a  direct  bill  of  exceptions  was 

623;  Link  V.  Reeves,  (Neb.  1902)91  N.  taken  to  the  direction  of  a   verdict); 

W.  Rep.  506.  Detroit  Crude-Oil  Co.  v.  Grable,  36  C. 

Motion  Kot  Neoetiary.  —  Haskins  v,  C.  A.  94.  94  Fed.  Rep.  73. 

Throne,  Toi  Ga.  126;  McCormick  Har-  SoAdenoy.  — Where    the    motion   to 

vesting  Mach.  Co.  v.  Woulph,  11  S.  direct  is  based  upon  several  grounds. 

Dak.  252;    Lovejoy  v.  Campbell,    (S.  assignment  of  error  in  general  terms. 

Dak.  1902)  92  N.  W.  Rep.  24:  Zahn  v,  as  that  the  court  erred  in  directing  the 

Milwaukee,  etc.,  R.  Co.,  114  Wis.  38.  jury  to  return  a  verdict, is  too  indefinite. 

But  when,  on  motion  for  a  directed  Hokenson  v.  Maple  Grove  Coal,  etc., 

verdict,  the  cause  is  withdrawn  from  Co.,  (Iowa  1900)  82  N.  W.  Rep.  1012; 

the  jury  by  consent  of  paities,  and  it  is  Nordine  v,  Rosengreen,  (Iowa  1902)  89 

agreed  that  the  court  shall  hear  further  N.    W.    Rep.    103.     Compare  Leslie  v, 

argument  and  make  findings  of  fact.  Standard  Sewing  Mach.  Co.,  39  C.  C. 

the  appellate  court  cannot  consider  the  A.)  314,98  Fed.  Rep,  827;  Russell  v. 

sufficiency  of  the  evidence,  in  the  ab-  Bohn  Mfg.  Co.,  53  U.  S.  App.  667,  83 

sence  of  a  motion  for  new  trial  and  Fed.  Rep.  976. 

appeal  taken  from  the  order  thereon.  74MI.     1.  Stanford   v,  McGill,  6  N. 

Bourne  V.  Johnson,  10  S.  Dak.  36.  Dak.  536;  Angier  v.   Western  Assur. 

Eifeetof  Granting.  —  Alleged  error  in  Co.,  10  S.  Dak.  82.. 

overruling  the  defendant's  motion  for  a  Only  Question  for  Seriew. —  In  New 

directed  verdict  will  not  be  determined  York  it  has  been  held  that  a  paity  ap- 

when  the  lower  court  has  corrected  plying  for  the  direction  of  a  verdict 

it  by  granting  a  new  trial.     Grieve  v,  without  requesting  the  submission  of 

Illinois  Cent.  R.  Co.,  104  Iowa  659.  any  question  of  fact  to  the  jury  will  be 

Bnffloient  Speoiiloation  of  Error.  —  considered  to  have  submitted  the  case 
Where  the  undisputed  evidence  on  be-  to  court,  and  if  a  verdict  is  directed  for 
half  of  one  party  entitles  him  to  a  ver-  the  other  party  the  only  question  for 
diet,  the  direction  of  a  verdict  for  the  review  is  whether  the  party  whose  mo- 
other  party  is  an  error  of  law,  and  the  tion  was  denied  was  entitled  to  the 
court  may  properly  grant  a  new  trial  direction  of  a  verdict.  Sweetland  v. 
upon  a  motion  based  simply  upon  that  Buell.  164  N.  Y.  541;  Ranken  r.  Dono- 
error,  without  any  further  specification  van,  46  N.  Y.  App.  Div.  vi^^  affirmed 
of  the  error    relied   00.    McCormick  166  N.  Y.  626;    Page  Belting  Co.  r. 
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703.  7.  Bight  to  Go  to  Jmy.  —  See  note  2. 


Parker,  21  N.  Y.App.Div.  160, /i^rm^^/  Addition    Imp.   Co.,    iii    Iowa   432; 

163   N.  Y.   583.      Compare   Rochester,  Thompson  9.  Brennan,  104  Wis.  564. 

etc..  Land  Co.  v.  Raymond,  158  N.  Y.  Sither  Party,  beinp:  unsuccessful  on 

576;  Vietor  v,  Nichol   (Supm.  Ct.  App.  a  motion  for  a  directed  verdict,  may 

T.)  23   Misc.   (N.  Y.)   115;    Wilson   v,  move  to  have  the  facts  submitted  to  the 

Commercial    Union    Ins.    Co.,    15    S.  jury  though   his  adversary   has  also 

Dak.  322.  asked  for  a  directed  verdict.    Switzer 

7<I3.    2.  I^ew    York.  —  McGuire   p.  v,  Norton,  3  N.  Y.  App.  Div.  173;  Ho- 

Hartford  F,  Ins.  Co.,  7  N.  Y.  App.  Div.  gan  ».  O'Brien,  29  N.  Y.  App.  Div.  59; 

575,  affirmed  158   N.   Y.  680;  Paul   v,  Clark  v.  Clark,  91   Hun  (N.  Y.)  295: 

E>elaware,  etc.,  R.  Co.,  72  N.  Y.  App,  Flicker  r.  Graner,  (Supm.  Ct.  App.  T.) 

DiT.449;Seidenspinnerz/.  Metropolitan  23  Misc.  (N.  Y.)  112;  ICantrowiiz  v.  Le- 

L.   Io9.  Co.,  70  N.  Y.  App.  Div.  476;  vin,  (C.  PI.  Gen.  T.)  14  Misc.  (N,  Y.) 

Winter  v,  Williamsbnrgh  Sav.  Bank,  563.      But    see    Knox    ir.    Fuller,    23 

68  N.  Y.  App   Div.  193;  Gitty  v.  Allen,  Wash.  34. 

62  N.  Y.  App.   Div.  622;  Podmore  r.  In  Ysmiont,  if  the  defendant's  motioi 

Dime  Sav.  Bank,  55  N.  Y.  App.  Div.  is  denied  and  neither  party  wishes  to  go 

624;  Ranken  v.  Donovan,  46  N.  Y.  App.  to  the  jury  on  any  question  of  fact,  the 

Div.  «235:    Northam    v.    International  court  may  diiect  a  verdict  and  enter 

Ins.  Co.,  45  N.  Y.  App.  Div.  177;  Per-  judgment  thereon  for  the  plaintifif,  and 

sons  V.  Hawkins.  41  N.  Y.  App.  Div.  such  verdict  will  be  upheld  if  there  is 

171:  Raegener  v.  Hubbard,  40  N.  Y.  any  evidence    10    establish   it.     Mas- 

App.  Div.  359;  Cutler  w.   Parsons,  13  cott  v,  Fiist  Nat.  F.   Ins.  Co.,  69  Vt. 

N.  v.  App.  Div.  376;  Guenther  v,  Ams-  116. 

den,  16  M.  Y.  App.  Div.  607;  Switzer  In  Indiana,  upon  holding  that  a  ver- 

V.  Norton,  3  N.  Y.  App.  Div.  173;  Pren-  diet  had  been  erroneously  directed,  the 

lice  V,  Goodrich,   i   N.  Y.  App.   Div.  court  refused  to  consider  the  fact  that 

15;   Birnstein  r.  Stuyvesant  Ins.  Co.,  the  appellant  also  had  moved  for  the 

(Sopm.  Ct.  App.  T.)  39  Misc.  (N.  Y.)  direction  of  a  verdict,  or  to  say  what 

808;  Rogers  v.  Hardy,  (Brooklyn  City  should  be  the  result  of  such  a  reauest 

Ct.   Gen.   T.)    14   Misc.  (N.   Y.)    220,  by  both  parties,  there  being  no  bill  of 

affirmed  (N.  Y.   1899)  53    N.  E.   Rep.  exceptions  showing  such  a  motion  by 

1131;  Krantman  v,  Friedman,  (Supm.  the  appellant  and  what  instruction  was 

Ct.   App.    T.)  26   Misc.  (N    Y.)    821;  thereby  requested.    Jacobs  v,  Jolley, 

Young  r.  Roberts,  31  N.  Y.  App.  Div.  29  Ind.  App.  25. 

615;  Cohen  r.  Moshkowifz,  (Supm.  Ct.  Bale  Qnaliiled.  —  Where  the  Beqnoits  of 

App.  T.)  17  Misc.  (N.  Y.)  389;  Schreyer  Both  Fartioi  Are  Denied,  the  court  can- 

V.  Jordan,  (Supm.  Ct.  App.  T.)  30  Misc.  not,  over  the  objection  of  one  of  the 

(N.  Y.)  764;  Edgar  ».  Clason,  (Supm.  parties,  withdraw  other  disputed  ques- 

Ct.   App.  T.)  31    Misc.    (N.   Y.)    763;  tions  of  fact  from  the  jury  and  submit 

Stearns  v,   Farrand,  (Supm.  Ct.  App.  only  one  question.     Sigua  Iron  Co.  v. 

T.)  29  Misc.  (N.  Y.)  292.    See  also  Uni-  Greene,   59   U.  S.  App.  555,  88  Fed. 

verstty   Press  r.   Williams,   48   N.  Y.  Rep.  207.     To  the  same  effect  see  Blair 

App.  Div.  188,  wherein  it  was  held  that  v,  Hagemeyer,  26  N.  Y.  App.  Div.  219. 

a  conversation  between  I  he  court  and  where,   however,   after  both   motions 

counsel  for  both  patties  after  the  evi-  had   been   denied  one  of   the   parties 

dence  was  closed,  in  which  counsel  for  withdrew  his  motion, 

both  parties  assented  to  the  suggestion  The  Court  May  Submit  Speeial  Qaee- 

of  the  court  that  a  motion  for  a  direc-  tions  notwithstanding  both  parties  have 

tioo  should  be  made  so  that  the  court  asked  for  a  direction  of  verdict.     State 

would  look  at  a  particular  question.  Bank  v.  Southern  Nat.  Bank,  54  N.  Y. 

did  not  amount  to  a  general  request  App.  Div.  99;    Page  v.  Shainwald,  52 

for  the  direction  of  a  verdict.  N.  Y.  App.  Div.  349. 

North  Dakota,  —  Sunford  v,  McGill,  Waiver  of  Beqneet  for  Snhmiesion  by 

6  N.  Dak.  536.  Beqneit  for  Dlreetion.  —  Winter  v.  WiU 

Ohio.  —  Snow  v.  Modern  Woodmen  liamsburgh  Sav.  Bank,  68  N.  Y.  App. 

of  America,  24  Ohio  Ctr.  Ct.  142.  Div.  193;  Stephens  v,  Meriden  Britan- 

South  Dakota,  —  Church  v,  Foley,  10  nia  Co.,  13  N.  Y.  App.Div.  268. 

S.  Dak.  74.  The  Bight  to  HaTO  Speeiile  Questions 

Contra,  German  Sav.  Bank  9.  Bates  Bnbmitted  is  not  waived  by  a  request 
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704.  lUqnest  to  Go  to  Jury.  —  See  note  I. 

8.  Kendition  of  Verdict—  See  note  2. 
70tl.  9.  Particolai;  Cases  Discussing  Facts  Belatiye  to  Directing 

Verdict.  —  See  note  i. 

for  a  direction  of  verdict.     Campbell  judgment  the  coart  directed  the  jury 

V,  Prag^ue,  6  N.  Y.  App.  Div.  554.  to  return  a  verdict  for  the   plaintiff. 

By  Aooompanying  a  Motion  for  a  Di-  National  Bank  of  Commerce  v.  Gal- 
rooted  Vordiet  with  Boqaoiti  to  Sabmit  land,  14  Wash.  502. 
Bpodal  Iiraos  10  tlie  jury,  an  intention  7M.  1.  Erronoona  Direotioa  for  Do- 
to  insist  upon  having  the  case  go  to  fondaat. —  Herring  v,  Edwards,  (Miss, 
the  jury  if  the  motion  for  a  directed  1901)  29  So.  Rep.  787;  Van  Etten  v. 
verdict  should  be  refused  is  clearly  Edwards,  48  Neb.  25;  Hayden  v, 
indicated,  and  It  cannot  be  said  that  Frederickson,  55  Neb.  156;  Saunders 
the  party  waived  his  right  to  a  jury  v.  Lanham,  (Tex.  Civ.  App.  1900)  57  S. 
trial.  Poppitz  v,  German  Ins.  Co.,  85  W.  Rep.  70;  Bennett  v.  (jillett,  (Tex. 
Minn.  118.  Civ.  App.   1900)   57  S.   W.   Rep.  302; 

Untimoly  Boqnoit.  ~  After  motions  by  Maiula  v.  Lane,  (Tex.  Civ.  App.  19001 
both  parties  for  the  direction  of  a  ver-  56  S.  W.  Rep.  112, 
diet,  the  direction  of  a  verdict  for  one  Erroaooiia  Sireotion  for  PUiatiit  — 
of  the  parties,  and  entry  of  such  verdict  Birmingham  Mineral  R.  Co.  v.  Ten- 
by the  clerk,  it  is  too  late  to  ask  the  nessee  Coal,  etc.,  Co.,  127  Ala.  137; 
court  to  submit  to  the  jury  a  question  Kubicz^.  Zemke,  105  Iowa  269;  Albany 
of  fact.  Persons  v,  Hawkins,  41  N.  Y.  Brewing  Co.  s/.  Barckley,  42  N.  Y.  App. 
App.  Div.  171.  Div.  335;  Dunn  v.  National  Bank,  11  S. 

Timoly  Boquoit.  —  A  request  to  go  to  Dak.  305. 

the  jury  is  timely  if  made  after  the  Othor  Dirootions  Properly  Boftisod  aad 

court  has  announced  its  intention  to  Orantod. —  Haskins  t/.  Throne,  loi  Ga. 

direct  a  verdict,  but  before  the  verdict  126;  Hoster  v.  Lange,  80  Mo.  App.  234; 

is  taken  or  entered.     Cullinan  i/.  Furth-  Palmer  v.  Fidelity  Mut.   F.  los.  (Jo.. 

mann,  70  N.  Y.  App.  Div.  no;  Bern-  (Neb.   1902)  92  N.  W.  Rep.  575;   Mc 

heimer  v.  Adams,  70  N.  Y.  App.  Div.  Cleneghan  v,  Norton,  (Neb.  1903)  93  N. 

114;   Bendheim   v,    Herter,  40  N.   Y.  W.  Rep.  695;  Menken  c^.  Baker.  40  N. 

App.  Div.  462.  Y.   App.    Div.   609;    Friendship   First 

7<M.    1.  See  Litt  v.  Wabash  R.  Co.,  Nat.  Bank  v,  Weston,  25  N.  Y.  App. 

50  N.  Y.  App.  Div.  550.  Div.  414;  Kalteyer  r.  Wipflf,  92  Tex. 

By  Asking  Snbmisiion  of  Ono  (^noitioii  673;  Williams  v,  Emberson,'22  Tex. 

the  party  in  effect  consents  that  the  Civ.  App.  522;  New  York   Dry  Goods 

court  shall  pass  upon  all  other  ques-  Store  v,  Pabst  Brewing  Co.,  (C.  C.  A.) 

tions  of  fact.     Bernheimer  v.  Adams,  112  Fed.  Rep.  381. 

70  N.  Y.  App.  Div.  114.  Aooord   and   Satiifaetion.  —  Brantley 

2.  That  the  C^oort  Kay  Diaohargo  the  Co.  v,  Lee,  106  Ga.  313. 

Jury  and  render  judgment  where  the  Aotloa  for  Xoaoy  loot  at  Gmmliig. — 

only  question  is  one  of  law,  see  Bee  Kizer  r.  Walden,  96  III.  App.  593 

Bldg.  Co.  ST.  Dalion,  (Neb.  1903)  93  N.  Contraot—  Want  of   Anthority.  —  Sax 

W.   Rep.  930:    Fidelity  Trust  Co.    v.  v.  Detroit,  etc.,  R.  Co.,  129  Mich.  502. 

Palmer,    22  Wash.  473;    Calteaux  v.  Conversion.  —  Willard    v.    Monarch 

Mueller,  102  Wis.  525.     See  also  Love-  Elevator  Co.,  10  N.  Dak.  400. 

joy  z/.  Campbell,  (S.  Dak.  1902)  92  N.  lyeotmont.  —  Briscoe  v.  Holder,  in 

W.  Rep.  24.     Compare  Wilson  v.  Com-  Ga.  877;  Oliver  v.  Powell,  114  Ga.  592; 

mercial  Union  Ins.  Co.,  T5  S.-Dak.  322.  Casey  v.  Kimmel,  181  III.  154;  Goforth 

Polling  tho  Jnry   is    not    necessary,  v,  Stingley,  79  Miss.  398. 

Ritchie  z/.  Arnold,   79  lU.  App.    406;  Frand.  —  Hagardine-McKittric    Dry 

Jameson  v.  Officer,  15  Tex.  Civ.  App.  Goods  Co.  v.  Carnahan,  83  Mo.  App. 

212.  318. 

Unnoooitary  IMrootion  of  Yerdiet.  —  If  Lifo  Inanranee.  —  Drosdowski  v.  Su- 

the  facts  would  warrant  the  court  in  preme   Council,   etc.,    114   Mich.   178; 

taking  the  case  from  the  jury  and  ren-  Anders  v.  Life  Ins.  Clearing  Co.,  62 

dering  judgment  for  the  plaintiff,  the  Neb.  585;  International  Order,  etc.   v, 

defendant  cannot  complain  that  instead  Boswell,  (Tex.  Civ.  App.  1899)  48  S.  W. 

of  discharging  the  jury  an  J  rendering  Rep.  1108. 

Id4 


VoLVL  DIRECTING  VERDICT.  70« 


LyvriM.  ~  Blah  V.  West  Chi-  Architectural   Iron  Co.,  133  Mo.  349; 

cago  St.    R.  Co.,   100    111.   App.   393;  Fpote  v.  American   Product  Co.,   195 

Klaska  v,  Chicago,  97  111.  App.  665;  Pa.  St.  190;  Brehroer  v.  Lyman,  71  Vt. 

Central  R.  Co.  v.  Mehlenbeck,  103  111.  98;  Willey  v.  Boston,  etc.,  R.  Co.,  72 

App  17;  Chicago, etc.,  R.  Co.  v.  Huff,  Vt.  120. 

104  111.  App.  594;  Webster  Mfg.  Co.  v,  Yt^ta&a&aj  Kolas.  —  McNeel  v.  Smith, 

Goodrich,  104  111.  App.  76;  Morbey  v,  106  Ga.  215;  Ritchie  v.  Deposit,  etc., 

Chicago,  etc..  R.  Co.,  105   Iowa  46;  Co.,  189  Pa.  St.  410;  Williams  v,  Plan- 

Lowner  v.  New  York,  etc.,  R.  Co..  175  ters*.  etc.,  Nat.  Bank,  91  Tex.  651. 

Mass.  166;  Gaukler  v,  Detroit,  etc.,  R.  Bepleyia.  —  Dysart  v,  Terrell,  (Tex. 

Co.,  (Mich.  1902)  90  N.  W.   Rep.  660;  Civ.  App.  1902)  70  S.  W.  Rep.  986. 

Swanson  v.  Menominee  Electric  Light,  Trespass  to  Try  Title.  —  Halliday  v. 

etc..  Co.,  113  Mich.  603;  Kaiser  v,  De-  Lam  bright,  (Tex.  Civ.  App.  190,2)  68  S. 

troit,  etc.,  R.  Co.,  (Mich.  1902)  91  N.  W.  Rep.  712. 

W.  Rep.  752;  Taylor  v.  Scherpe,  etc.,  Willi.  — /»  re  Claflin,  73  Vt.  129. 

135 


DISBARMENT  AND  SUSPENSION  OF 

ATTORNEYS. 

709.  I.  Definition  and  Hatube  of  PBOCEEBiNes  —  Piooaadiiiir 

If  Civil.  —  See  note  2. 

n  Pbocesdivob  Against  Attobvetb  ab  Obdinabt  Coh- 

TEKNOBB —  Power  of  Conrt.  —  See  note  3. 

710.  IIL  Pboceedinob  Against  Attobvets  ab  Officebs  of 

COUBT  —  1.  At  Common  Law.  —  See  note  5. 

711.  Othor  than  BUtntory  Oauiei.  —  See  note  2. 

709.  8.  In  re  Duncan,  64  S.  Car.  Ohio,  —  In  re  Swadener,  5  Ohio  Dec. 
461 ;  In  re  Evans,  22  Utah  366  fin  each     598. 

of  which  cases  the  court  cited  t  Encyc.  Vermont.  —  In  re  Jones,  70  Vt.  71. 

OF  Pl.  and  Pr.  709];  Hyatt  v,  Hamil-  In  Kentucky  the  Circuit  Courts  have 

ton   County,   (Iowa    IQ02)    90    N.   W.  power  lo  revoke  the  license  upon  cause 

Rep.  508;   In  re  Palmer,  8  Ohio  Cir.  shown.     The   proceedings    not    being 

Dec.    508:    //*    re   Jones,  70    Vt.    71;  criminal,  the  exclusive  jurisdiction  is 

Philbrook  v,  Newman,  85  Fed.  Rep.  not  alone  in  the  criminal  division  of 

139.  the  Circuit  Court;  any  division  of  that 

Oregon  Statute.  —  A  proceeding  for  court  has  jurisdiction  to  hear  and  de- 
disbarment  under  Hill's  Annot.  Laws  lermine  the  charges  regardless  of  what 
Oregon,  §  1047  (Bell.  &  Cot.  Annot.  court  in  the  state  granted  the  license. 
Code  Oregon,  1902,  §  1067),  is  quasi-  Com.  v.  Richie,  (Ky.  1902)  70  S.  W. 
criminal  in  its  nature.     The  penalty  is  Rep.  1054. 

removal  or  suspension,  with  full  dis-  In  Louisiana  the  power  of  the  courts 
cretion  as  to  which  shall  be  adopted,  to  disbar  attornevs  for  unprofessional 
and,  if  the  latter,  then  as  to  the  dura-  conduct  is  regulated  by  statute.  The 
(ion  and  limitation  thereof.  Ex  p.  statute  provides  for  a  criminal  prose- 
Mason,  29  Oregon  18.  See  also  Ex  p.  cuiion  of  an  attorney  charged  with 
Thompson,  32  Oregon  499;  £'jr/.  Finn,  fraudulent  practice  and  betrayal  of  a 
32  Oregon  519.  client,  and  would  seem  to  imply  a  pro- 

8.  Contempt  and  Cause  for  Disbarment  ceeding  in  a  court  of  criminal  juris- 
Distinguished. —  In //7  7v  Boone,  83  Fed.  diction,  but  the  District  Courts  are 
Rep.  944,  it  was  held  that  in  the  United  £lothed  with  jurisdiction  to  exclude 
Stales  courts  the  power  to  disbar  is  to  attorneys  guilty  of  professional  mis- 
be  distinguished  from  the  power  to  conduct.  Adams  v,  Rightor,  49  La. 
punish  for  contempt.    The  punishment  Ann.  IC15. 

for  contempt  is  restricted  to  a  fine  or  In  Ohio  it  has  been  held  that  a  statute 

imprisonment,  but  the  power  to  disbar  which  confers  upon  the  Supreme  Court 

is   inherent   in   all    courts   which   are  jurisdiction  to  admit  attorneys  to  prac- 

authorized  to  admit  attorneys,  is  neces-  tice  does  not  take  away  the  power  to 

sary  to  the  due  and  orderly  administra-  disbar  which  is  given  to  the  Circuit 

tion  of  justice  and  the  protection  of  Court  or  the  Court  of  Common  Pleas 

the  profession  itself,  and,  in  so  far  as  by  Bates's  Annot.  Stat.    Ohio    (1897), 

it  is  exercised   for  general   unprofes-  §  563.     In  re  Dellenbaugh,  9  Ohio  Cir, 

sional  conduct,  remains  unabridged.  Dec.  325. 

710.  6.  Illinois.  —  Moutray  r.  Pco-  711.  2.  Bar  Assoc,  v.  Greenhood, 
pie,  162  111.  194.  168  Mass.  169;  State  v.  Gebhardt,  87 

Missouri.  —  Stale  v,  Gebhardt  87  Mo.  App.  542;  In  re  Swadener,  5  Ohio 
Mo.  App.  542.  Dec.  598. 
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711.  2.  Under  Statutes.  —  See  note  3. 

Wli»t  Goorti.  —  See  note  4. 
713.    17.  AocuBATiov— 1.  Who  May  Make.—  See  notes  i,  2. 

713.  2.  Bequiflites.  —  See  note  i. 
Yeriiloatioii.  —  See  note  2. 

714,  V.  CITATIOV.  —  See  note  3. 

711.    3.  Sute   V.   Burkett,  4  Ohio  disbarred,  the  judge  was  authorized, 

Dec.  89.  the  alleged  misconduct  having  been 

4.  Xahftrtnt  Bight  of  Conrti  to  Diibar.  brought  to  his  attention,  to  order  the 
—  Any  court  having  the  right  to  admit  affidavit  to  be  filed  and  to  direct  that 
attorneys  to  practice  has  the  inherent  proceedings  be  commenced  and  prose- 
right,  in  the  exercise  of  a  sound,  ju-  cuted  as  provided  by  Code  Iowa,  ^ 
dicial  discretion,  to  exclude  them  from  325. 

practice.    The  provisions  of  Rev.  Codes  In  Xontana  no  complaint  or  accusa- 

N.  Dak.,  §  432,  authorizing  the   Su-  tion  in  writing  is  necessary  where  an 

preme  Court  to  suspend  or  disbar  an  attorney  has  been  convicted  of  a  felony 

attorney  for  unprofessional   conduct,  or  a    misdemeanor    involving    moral 

are  merely  a  legislative  affirmance  of  turpituie,  and  where  the  record  of  con- 

a  power  which  already  existed.     In  re  viclion  has  been  duly  certified  to  the 

Simpson,  Q  N.  Dak.  379,  citing  6  Encyc.  Supreme  Court,  as  provided  by  Code 

OF  Pl.  and  Pr.  711,  712.  Civ.  Pro.  Mont.,  §  417,  nor  is  it  neces- 

Judge  in  Ghamben.  —  Whatever  may  sary  to  issue  or  serve  a  citation  upon 

be  said  of  the  inherent  right  of  the  Cir-  the  accused.     By  section  402  the  record 

cuit  Court,  as  a  court  of  record,  to  sus-  of  conviction  is  conclusive  evidence, 

pend  or  disbar  attorneys,  such  power  and  the  Supreme  Court  is  without  dis- 

cannot  be  claimed  as    inherent  in'  a  creiion  and  must  proceed,  as  provided 

judge  silting  in    chambers.     State  v.  by  section  418,   to  disbar.     Matter  of 

Nathans,  49  S.  Car.  199.  Hloor,  21    Mont.   49.     See  also  In  re 

Tlw  Bapreme  Court  has  jurisdiction  to  Wellcome,  23  Mont.  140. 

entertain  a  petition  preferred  for  dis-  713.     1.  State  v.  Gebhardi,  87  Mo. 

barment  of  an  attorney  at  law.    In  re  App.   542,  citing  5  [6]  Encyc.  of  Pi.. 

Duncan.  64  S.  Car.  461.  and  Pr.  713.     See  also  U.  S.  v.  Clark. 

719«     1.  In  re  Wellcome,  23  Mont.  76  Fed.  Rep.  560. 

140.  2.  In   re   Shepard,   109    Mich.    631; 

Aoensation  Veed  Kot  Be  in  Name  of  State  v.  Gebhardt,  87  Mo.  App.  542. 

Stato.  —  A  proceeding  to  disbar  an  at-  In  Colorado,  where  the    proceedings 

torney  is  not  a  criminal  proceeding  and  for   disbarment  are   initiated   by   the 

need  not  run  in  the  name  of  the  state.  State  Bar  Association,  and  the  informa- 

In  re  Crum,  7  N.  Dak   316      See  also  tion  is  signed  by  the  attorney-general. 

Hyatt  p.  Hamilton  County,  (Iowa  1902)  the  cause  being  subject  to  his  control, 

90  N.  W.  Rep.  508.  .the  charges  need  not  be  verified.     Peo- 

In  Sontli  Carolina  it  is  customary  to  pie  v.  Mead,  2q  Colo.  345. 

call  a  meeting  of  the  members  of  the  The  Charges  May  Be  Made  upon  Infor- 

bar  to  which  the  respondent  belongs,  mation  and  Belief,  but  should  be  specific, 

and  in  a  proper  case,  after  a  thorough  definite,    and    certain,    formally    pre- 

deliberation    on    the   accusation    pre-  sented  and  duly  certified.     Matter  of 

ferred  against  him,  to  select  one  or  Veeder,  10  N.  Mex.  669. 

more  of  such  members  to  institute  pro-  Under  Code  Civ.  Pro.  Mont.,  §  420, 

ceedings  for  disbarment.     In  re  Dun-  in  proceedings  for  disbarment  an  accu- 

can.  64  S.  Car.  461.  sation  must  be  supported  by  the  oath 

S.  State  V.  Howard,  112  Iowa  256;  In  of  some  one  having  knowledge  of  the 

re  Norris,  60  Kan.  649.  facts  upon  which  it  is  based,  and  not 

Afldnvit  Hailed  to  lodge  Dnring  Yaoa-  upon    information    and  belief.    In  re 

ttoii.  —  In  State  v,  Tracy,  115  Iowa  71,  Weed,  26  Mont.  241. 

it  was  held  that  where  an  individual  TI4,    3.  Order  of  Boepension  Pending 

mailed  an  affidavit  to  the  judge  in  vaca-  Inveetigation.  —  It  is  not  proper  for  the 

tion,  charging  an  attorney  with  unpro-  court  to  suspend  the  defendant  pending 

fessional  conduct,  and  asked  that  the  the  investigation  and  before  the  trial 

proceeding  be  docketed  in  the  name  of  is  had.    State  v,  Goode,  (Idaho  1896) 

the  state   and    that    the    attorney  be  44  Pac.  Rep.  640. 
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719.  YL  Answsb  —  1.  Time  to  Answer.  —  See  note  2. 

2.  Contents.  —  See  note  3. 
PlMdiag  After  Aaiwer.  —  See  note  4. 
Vn.  Heabiko  —  Jury  Trial.  —  See  note  5. 

716.  ETidenoe.  —  See  notes  I,  2. 

717.  Appointing  Connsal  to  Proseonte.  —  See  note  I. 
VIII  DscBEE  —  1.  Form.  —  See  notes  2,  3. 

716.    SL  Timo  in  Whioh  Answer  May  the  bar  and  appointed  by  the  coart  for 

Bo.Bsqnlroa.  — The  ecu  It  does  not  abuse  that  purpose,  and  a  judgment  of  the 

its' discretion  by  requiring  an  answer,  court  must  be  rendered  upon  the  facts 

in  a  proceeding  for  disbarment,  to  be  and  conclusions    thus    found.    In  re 

filed  within   two  days  after  personal  Jones,  70  Vt.  71. 

service  of  a  citation  to  show  cause  why  In  South  Carolina  it  has  been  declared 

the  order  of  disbarment  should    not  that  ii  is  not  safe  to  rely  upon  testi- 

issue.    In  re  Shepard,  109  Mich.  631.  mony  taken  before  a  referee  or  master, 

3.  People  V,  Hill,  182  111.  435,  quoting  or  any  other  tribunal,  but  the  court  or 
6  Encyc.  of  Pl.  and  Pr.  715.  judge  that  hears  the  petition  should 

4.  People  V.  Selig,  25  Colo.  505.  also  hear  the  witnesses  examined  in 
Amendmenti.  —  People  v.  Webster,  28  the  presence  of  the  respondenL    In  re 

Colo.  223.  where  it  was  held  that  where  Duncan.  64  S.  Car.  461. 

the  answer  of  the  respondent  is  indefi-  2.  In  Xontaaa  a  proceeding  in  disbar- 

nite  and  evasive,  a  motion  for  judg-  ment  is  not  an    action  but  a  special 

ment  on  the  pleadings  should  be  de-  proceeding,  and  Code  Civ.  Pro.  Mont., 

oied,  and  the  respondent    should    be  $.  334it  controlling  ihe  taking  of  depo- 

permitted  to  file  a  more  specific  answer,  sitions  in  special  proceedings  at  any 

See  also  In  re  Nunn,  73  Minn.  292.  time  after  a  question  of  fact  has  arisen 

6.  The   issues   in  a  proceeding  for  therein,  is  applicable  to  the  extent  of 

disbarment  are  triable    by  the  court;  authorizing  a  commission  to  be  issued 

juries  are  not  deroandable  as  of  right,  to  take  proof  out  of  the  state.     In  re 

In  re  Norris,  60  Kan.  649.    See  also  In  Wellcome,  23  Mont.  259. 

r<r  Shepard,  109  Mich.  631.  717.    1.  Appointment  of  Sereral  Xoi- 

Califbmia  Statute. -— The  accused  is  bors  to  ProMoato.  —  The  fact  that  the 

not  entitled  to  a  trial  by  jury.    Code  court  appoints  more  than  one  member 

Civ.   Pro.  Cal.,  §  297,  provides  for  a  of  the  bar  to  prosecute  charges  in  dis- 

trial  by  the  court.     Matter  of  Wharton,  barment   proceedings    is    immaterial. 

114  Cal.  367.  State  v.  Holland,  112  Iowa  256. 

In  Loniiiana,  under  Act  No.  129, 1896,  %,  A  Judgment  of  Seprlmand  is  unwar- 

185  (Wolfif's   Rev.  Laws  La.   1897,  ranted  in  a  proceeding  for  disbarment, 

120),  and  agreeably  to  the  amended  especially  where  there  has  not  been  a 

rule  adopted  in  June.  1898  (pursuant  finding  of  guilt.    State  v,  Tracy,  115 

to  Const.  La.,  art.  85),  in  the  institution  Iowa  71. 

and  prosecution  of  suits  to  disbar  attor-  3.  Order  of  Sospeniion.  —  Where  an 

neys,  a  trial  by  jury  is  not  contem-  attorney  has  withheld  moneys  from  a 

plated.    State  v.  Fourchy,  106  La.  743.  client  under  a  champertous  contract, 

716.    1.  In  re  Clink,  117  Mich.  6iq;  the  decree  may  provide  that  he  be  sus- 

State   V,  Wines,  21  Mont.  464;  In  re  pended  from  practice  in  any  and  all 

Evans,  22  Utah  366;  State  v.  Shumate,  courts  of  the  state  until  he  shall  have 

48  W.  Va.  359.  deposited,  subject  to  the  order  of  the 

AiBdavU   Vot   Evidonee.  —  The    sole  court,  the  amount  so  withheld,  with  in- 

function  of  an  affidavit  is  to  furnish  a  terest,  and  pay  the  cost  of  the  proceed- 

basis    for  the  commencement  of   the  ing,  and  that  disbarment  shall  follow 

proceedings;  it  is  not  evidence  to  be  a  failure  to  obey  such  order  within 

considered  on  the  trial.    In  re  Simp-  sixty  days.    In  re  Evans.  22  Utah  366. 

son,  9  N.  Dak.  379.  Compare  In  re  Swadener,  5  Ohio  Dec. 

Beforonoo.  —  In    some    jurisdictions,  598,  where  it  was  held  that  while  pro- 

in  disbarment  proceedings  the    facts  ceedings  in  disbarment  may  be  insti- 

relating  to  the  professional  misconduct  tuted  against  an  attorney  acting  in  a 

of  an  attorney  are  found  by  commis-  fiduciary  capacity  fur   collecting  and 

sioners  selected  from  the  members  of  appropriating  money,  such  proceedings 
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T17.  Tftziiig  Costs  Against  Infonnant.  —  See  note  4. 

718.  2.  Effect.  ~  See  note  i. 

GoUftteral  Attaok  on  Dsorso.  —  See  note  2. 

DL  Beyiew  07  PBOCSEBurGB  —  2.  Writ  of  Error  or  Car- 
tiorari.  —  See  notes  4,  5. 

8.  Appeal  —  See  note  6. 

719.  Vo  Appsal  from  JndgniMit  of  Aoqnlttal.  —  See  note  I. 
As  Snperssdsas.  —  See  note  2. 

Xatsrial  Error  Eeosssary  to  SoTorsal.  —  See  note  3. 

4.  Kaiidamiu.  —  See  note  6. 

are  neither  by  way  cf  panishment  nor  S.    Philbrook    v,  Newman,  85  Fed, 

to  enforce  a  settlement  with  the  injured  Rep.  139. 

party.     In  the  collection  and  sell lement  4.  State  v.  Stiles,  48  W.  Va.  425. 

of  claims  ag^ainst  an  attorney  suitofs  Whon  Writ  of  Error  Will  Uo.  —  In 

are  remanded  to  fhe  courts  of  law.  Idaho  an  order  suspending  an  attorney 

Demand    as     Condition    Prseedont. —  from  practice,  made  without  application 

See  People  v.  Keigan,  (Colo.  1902)  69  and  without  notice  to  such  attorney, 

Pac.  Rep.  524.  who  has  no  opportunity  to  be  beard,  is 

Paymant   of  Fnnds  Withhold.  —  The  void  for  want  of  jurisdiction,  and  may 

fact  that  an  attorney  has  paid  to  his  be  reviewed  by  a  writ  of  review.     Mc- 

client  all  moneys  collected  and  with.  Namee  v,  Steele,  (Idaho  190a)  69  Pac. 

held  from  him  after  a  proceeding  has  Rep.  319. 

been  commenced  against  him  under  5.  When  an  attorney  has  been  dis- 

Mills's  Annot.  Stat.  Colo.  (1891),  §  201,  barred,  he  cannot  prosecute  certiorari 

does  not  relieve  him  from  the  conse-  to  review  the  proceedings  of  a  District 

quencesof  his  violation  of  professional  Court  refusing  to  him  the  right  to  ap- 

duty,  though  it  may,  in  a  proper  case,  pear  and  prosecute  a  suit  in  Uiat  court 

be  considered  in  mitigation  of  the  pun-  as  trustee,  when  it  appears  that  he  has 

isbment.     People  v,  Selig.  25  Colo.  505.  in  his  individual  capacity  no  interest 

717.  4.  Informant  Aoting  in  Good  in  the  suit  save  as  an  attorney  at 
Eaith.  —  Costs  cannot  be  taxed  against  law.  Wilson  v,  Remley,  106  Iowa 
an  informant  who  is  actuated  merely  583. 

by  a  desire  to  assist  the  court  in  an  6.  In  re  Klrby,  10  S.  Dak.  322. 

inquiry  into  the  conduct  of  the  accused.  Eorth  Dakota  ftatnto. —  Rev.  Codes 

Morton  v.  Watson,  60  Neb.  672.  N.  Dak.,  §  437,  authorizes  an  appeal  to 

Eorth  Dakota.  —  In  disbarment  pro-  the  Supreme  Court  from  all  orders  of 

ceedings  instituted  under  Rev.  Codes  the  District   Court  revoking  or    sus- 

N.  Dak.,  §  434,  no  costs  or  disburse-  pending  the  license  of  an  attorney  at 

ments  can  be  recovered  by  either  psrty.  law.    In  re  Crum,  7  N.  Dak.  316. 

In  te  Eaton,  7  N.  Dak   269.  719.    1.  Hyatt  v.  Hamilton  County, 

718.  1.  Praetioing  in  Mother  Court.  (Iowa  1902)  90  N.  W.  Rep.  508.  See 
—  Under  Starr  &  Curt.  Annot.  Stat.  111.  also  Matter  of  Ault,  15  Wash.  417. 
(1896),  c.  13,  par.  6,  the  power  of  the  An  Appeal  by  the  Aoonaer  in  disbar- 
court  to  suspend  an  attorney  from  ment  proceedings  is  not  contemplated 
practice  is  limited  to  the  particular  by  law.  In  re  Thompson,  (Cal.  1896) 
court  in  which  the  judge  is  presiding  45  Pac.  Rep.  1034. 

at  the  time  the  order  is  made,  and  does  %.  In  re  Kirby,  10  S.  Dak.  322. 

not  extend  to  other  courts  in  the  ju-  8.  Xodidoation  of  Judgment  After  fio- 

dicial  circuit  or  district.     Moutray  v.  mittitnr.  —  As  in  the  case  of  any  other 

People,  162  111.  194.  appeal,  the  jurisdiction  of  the  Supreme 

SoBunral  Absolute  or  Temporary. —  Un-  Court  ceases  after  the  issuance  of  a 

der  Pub.  Stat.  Mass.,  c.  159,  g  39  (Rev.  remittitur  to  the  court  below;  hence 

Laws  Mass.  1902,  c.  165,  §  44),  as  well  the  Supreme  Court  cannot  modify  a 

as  at  common  law,  the  removal  of  an  judgment  of  a  Superior  Court  disbar- 

attorney  from  his  office  may  be  abso-  ring  an  attorney  which   has  been  af- 

Inte,  or  for  a  stated  time,  if  the  court  firmed  on  appeal.     Matter  of  Wharton, 

is  of  opinion  that  the  interest  of  the  130  Cal.  486. 

public  wi41  thereby  be  sufficiently  pro-  6.  Slate  v.  Shumate,  48  W.  Va.  359, 

tected.     Bar  Assoc,  v.  Greenhood,  168  citing  6  Encyc.  op  Pl.  and  Pr.  719. 
Mass.  169. 
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DISCLAIMERS. 

791.  I  Defikitiok  and  Natube  —  Beiuiition.  —  See  note  i. 

733.  II.  When  Pbopeb  —  3.  With  Answer.  —  See  note  i. 

734.  4.  Instead  of  Demnrrer.  —  See  note  2. 

735.  VI.  Eppect  of  Disclaikeb—  1.  Oenerally. — See  note  2. 

736.  5.  Dismissal  of  BilL  —  See  notes  i ,  2. 
Vn.  Costs.  —  See  notes  3,  $. 

791.    1.  Fowler  v.  Brown,  51  Neb.  under  him  are  estopped  thereafter  to 

414.  citing  6  Encyc.  of  Pl.  and  Pr.  assert  title  to  the  property.    Beltran  v. 

731.  Leche.  50  La.  Ann.  385. 

Osnsral  Denial  m  Diselaimar.  —  Where        796.    1.  See  Beltran   v.  Leche,  50 

a  bill  in  equity  alleges  that  the  defend-  La.  Ann.  385. 
ant  has  some  interest  in  the  property        8.  Fowler  v.  Brown,  51  Neb.  419. 
in  controversy,  a  general  denial  will        8.  Effect  of  Partial  Diielainur. — Where 

operate  as  a  disclaimer  of  any  interest  the  defendant  disclaims  as  to  a  part  of 

therein.     Kehm  v.  Mott,  187  111.  519.  the  property  in  controversy,  the  costs 

793.    1.  Partial  Dlsolaimer.  —  Where  accrued  up  to  the  entry  of    the  dis- 

the  defendant  desires  to  disclaim  as  to  claimer  will  be  assessed  against  him. 

a  part  of  the  land  in  controversy,  he  Barnes  v.  Lightfoot,  26  Tex.  Civ.  App. 

must  specify  in  his  answer  the  part  113;  Bexar  County  v,  Voght,  91  Tex. 

disclaimed;  otherwise  the  disclaimer  286. 

will     be    disregarded.      Friedman    v.        In  a  Suit  to  Qniet  Title,  the  mere  as- 

Shamblin,  117  Ala.  454.  sertion  by  the  defendant  of  an  equi- 

734.  2.  Diiolaiiner  in  nemnrror.  —  It  table  claim  against  the  property,  sub- 
is  not  good  practice  lo  disclaim  in  a  ject  to  the  plaintiff's  title,  necessitating 
demurrer,  and  such  a  disclaimer  will  a  sale  of  the  property,  will  not  entitle 
be  disregarded.  Proctor  v.  Plumer,  either  party  to  costs.  Jones  v,  Gar- 
112  Mich.  393.  rigues.  75  N.  Y.  App.  Div.  539. 

73d.    a.  Kehm  v.  Mott,  187  111.  519;        6.  Dlsolaimer  by  8timna«r. —  Where  a 

Fowler  v.  Brown,  51  Neb.  419.  mortgagor  seeks  to  enjoin  a  foreclosure 

Difolaimer    by  Stranger.  —  Where    a  on  the  ground  that  the  title  to   the 

mortgagor  seeks  to  enjoin  a  foreclosure  property  is  in  a  third  person,  and  such 

on  the  ground  that  the    title   to   the  person,  by  authentic  act,  disclaims,  the 

mortgaged  property  is  in  a  stranger,  defendant  cannot  complain  because  a 

and  such  third  person  files  a  disclaimer,  portion  of  the  costs  are  assessed  against 

not  only  he  but  all  persons  claiming  him.  Beltran  v.  Leche,  50  La.  Ann.  385. 
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DISCOVERY,   PRODUCTION,   AND 

INSPECTION. 

7S1.il  DifOOTEBT  nr  Chahosbt  —  2.  Hature  and  Offloe  of  Bill 
cf  BiicoYery.  —  See  notes  4,  5. 

Dlsiiiigttiihed  from  BiUs  for  Boli«f.  —  See  note  7. 
7S3.  Hot  Bronght  to  Hoariag.  —  See  note  I. 
Hot  Taken  Pro  Conteao.  —  See  note  4. 
Oath  Mut  Hot  Bo  WaiTod.  —  See  notes  5,  6. 

8.  When  Bill  of  DiacoYery  May  Be  Maintained  —  a.  Gen- 
erally. —  See  note  7. 

Contomplatod  Aetion.  —  See  note  8. 
7SS.  By  DofoBdant  —  See  note  I. 

STidenoo  Hoed  Hot  Bo  Indliponoablo.  —  See  note  5* 
Aotlon  for  Tort.  —  See  note  lO. 

7S4.  c.  Application   of    Principles    of    Discovery. — 

See  note  9. 

731.    4,  Fuller  v.  Hollander.  61  N.  5.  Starkweather  r.  Williams,  21  R.  I. 

J.  Eq.  648,  holding  that  the  jurisdiction  55;  Tillinghast  r.  Chace,  121  Fed.  Rep. 

of  a  court  of  chancery  to  compel  the  435. 

production     of     books     and     papers,  6.  Excelsior    Wooden    Pipe    Co.    r. 

whether  by  individuals  or  by  corpora-  Seattle,  (C.  <^.  A.)  117  Fed.  Rep.  140, 

tioos,  and   whether  under  a  bill   for  citing  6  Encyc.   op  Pu  and  Pr.  732. 

fc  lef  and   discovery  or  for  discovery  Compare   Manley  v.   Mickle,   55  N.  J. 

alone,  is  only  in  aid  of  litigation  pend-  Eq.  563,  wherein  it  was  held  that  when 

ing  or  contemplated.  a  case  is  made  for  relief  and  discovery, 

i.  See  Black  v,  Bohlen,  175  Pa.  St.  discovery  will  be  compelled  although 

49T.  answer  under  oath  is  waived. 

7.  IHoooTorj  and  BoUof  in  Equity. —  7.    Hurricane     Telephone     Co.     v. 

Equity  will  not  retain  a  cause  for  dis-  Mohler,  51  W.  Va.  i. 

covery  and  relief  where  ihe  only  ground  8.  Parrott  v.  Chestertown  Nat.  Bank, 

for  equitable  jurisdiction   is  the   dis-  88Md.  515.     See  also  Matter  of  Davies, 

covery.    Saflford  v.  Ensign  Mfg.  Co.,  168  N.  Y.  89. 

(C.  C.  A.)  120  Fed.  Rep.  480;  Erskine  Xoaningless  Contract.  —  A  bill  of  dis- 

r.   Forest  Oil   Co.,  80  Fed.  Rep.   583  covery  will  not  He  in  aid  of  the  en force- 

Compare  People's  Nat.  Bank  v,  Kern,  ment  of  a  contract  which,  under  the 

193  Pa.  St.  59.     Contra^  Roanoke  St.  R.  ordinary  rules  of  interpretation,  is  in- 

Co.    V.    Hicks,  96  Va.   510;  Smith   p.  definite    and     uncertain.       Mason    v. 

Smith,  92  Va.  696.  Leith,  60  111.  App.  527. 

733.    1.  Matter  of  Davies,  168  N.  733.    1.  Ryder  v,  Bateman,  93  Fed. 

Y-  80,  citing  6  Encyc.  of  Pl.  and  Pr.  R?p.  31. 

781  1731].  6.  Robson  ».  Doyle,  191  III.  %(:Jb\citing 

i.  Sec  Ecfuitable  L.   Assur.  Soc.  r.  6  Encyc.  op  Pl.  and  Pr.  733];    Rey- 

Clatk,  80  Miss.  471,  holding  that  under  nolds  v.  Burgess  Sulphite  Fibre  Co.,  71 

Annot.   Code  ^iss.  (1892),  §  927,  as  N.  H.  332. 

aoieaded  by  Acts  Miss.   1900,  p.  136,  10.  Reynolds    v.    Burgess    Sulphite 

"  it   would    require   an  extraordinary  Fibre  Co.,  71  N.  H.  332. 

state  of  case  to  justify  so  extreme  a  734.    0.  In  Aid    of  Action  —  When 

measure  as  a  pro  confesso  and  final  de-  Lioi.  —  Discovery  lies  in  aid  of  an  ac- 

cree  for  failure  to  produce  books,  etc."  tion  by  an  administrator  to  disclose  the 

141 


7S6-748 


DISCOVERY,  PRODUCTION, 


Vol.  VI. 


7S6.  4.  How  Far  Saperseded  by  Statnte.  —  See  note  2. 
TST,  See  notes  i,  3. 
7S9,  See  note  i. 

741.  6.  Objeotions  to  DiiooTery     a.  That  Discovery  Sought 
Is  Immaterial  —  iMt  ©f  Xatedauty.  —  See  note  3. 
743.  b.  That  Discovery  Sought  May  Criminate  De- 

FEND  ANT  — (l)  Rule  Stated— {9)  As  to  Criminatory  Xatton.  —  See 
notes  2,  3. 

744*  (b)  Ai  to  Poaaitioi  and  Vorfiitnroi  —  Xattor  in  Vaturo  of  Ptnalty  or 
Porfoitnro.  —  See  note  I. 

746.  (3)  Exceptions  to  and  Qualifications  of  Rule  —  (0)  itatnto 
of  Umitotioas.  —  See  note  4. 

748.  c.  That  Discovery  Sought  Is  of  Privileged  Com- 
munications —  (i)  Communications  Between  Attorney  and  Client 
—  (a)  What  Attomoy  Vood  Vot  Discloio  —  aa.  Rule  Stated  —  ProfoMional 
AdTioo.  —  See  note  3. 


character  and    amount  of    choses  In  Rhode  Island,  ^^^^t^  Clark  v.  Rhode 

action  claimed  by  a  donee  causa  mortis.  Island  Locomotive  Works,  (R.  I.  1902) 

Smith  V.  Smith,  92  Va.  6g6.  53  All.  Rep.  47,  wherein   it  was  held 

The  defendant  in  an  action  at  law  that  a  bill  of  discovery  will  still  lie  to 

may  maintain  a  bill  for  the  discovery  enable  a  party  who  has  a  good  cause 

of  letters  alleged  to  have  been  written  of  action  to  begin  his  suit  properly,  but 

by  the  defendant  but  which  the  defend-  the  court  declined  to  decide  whether 

ant  claims   aie    forgeries.      Dock    v.  the  bill  will  lie  in  aid  of  a  pending  suit. 

Dock,  180  Pa.  St.  14.  See  also  Starkweather  v.  Williams,  21 

736*    S.  New    K^ri.  —  See    Matter  R.  I.  55. 

of  Davies,  168  N.  Y.  89,  construing  Laws  West    Virginia,  —  Hurricane    Telc- 

N.  Y.  1899,  c.  690.  phone   Co.    r.   Mohler,    51   W.  Va.   i; 

Pennsylvania,  —  See  Rice  v.  West,  7  Thompson  v,  Whitaker  Iron  Co.,  41  W. 

Pa.  Dist.  764.  Va.  574. 

West  Virginia, —  See  Hurricane  Tele-  739.    1.  Elasler  v.  Southern  R.  Co., 


phone  Co.  v,  Mohler,  51  W.  Va.  i. 

United  States, —  In  Ryder  r.  Bate- 
man,  93  Fed.  Rep.  31,  it  was  held  that 
Rev.  Stat.  U.  S.,  $  724,  applies  only  to 


60  S.  Car.  117,  a  ting  6  Encyc.  of  Pl. 
AND  Pr.  739. 

741.    8.  Proper  Interrogatorj.  —  In 
a  bill   of    discovery    by   a   judgment 


courts  of  law,  and  does  not  interfere  creditor,   an    interrogatory   as  to  the 

with  the  use  of  bills  of  discovery  in  amount  of  the  debtor's  income,  when 

courts  of  equity.     See  also  Indianapolis  asked  for  the  purpose  of  ascertaining 

Gas  Co.  r.  Indianapolis,  90  Fed.  Rep.  whether  the  salary  so  received  was  in- 

196;  Kelley  v,  Boettcher,  (C.  C.  A  )  85  vested  and  in  what  property,  is  relevant 

Fed.  Rep.  55,  in  which  cases  it  was  held  and  proper.     Moore  v,  Alabama  Nac. 

that  the  statutes  permitting  parties  to  Bank,  120  Ala.  89. 

be  examined  as  witnesses  have   not  743.    %,  Daisley   p.   Dun,  ^   Fed. 

abridged  the  power  of  courts  of  equity  Rep.  497,  citing  6  Encyc.  of  Pl.  and 

to  administer  bills  of  discovery.  Pr.  742. 

737.    I.  TurnbuU  v.  Crick,  63  Minn.  S.  Robson  v.  Doyle,  191  III.  566  f^V- 

91,  ing  6  Encyc.  of  Pl.  and  Pr.  742]; 

S.  New  Hampshire,  —  In  New  Hamp-  Thompson  v,  Whitaker  Iron  Co.,  41  W. 

shire  also  it  is  held  that  the  statutory  Va.  574. 

remedies  (Pub.  Stat.  N.  H.,  cc.  224,  744.    1.  Robson  v.   Doyle,  191  111, 

225,  227)  do  not  preclude  recourse  to  566,  citit^  6  Encyc.  op  Pl.  and  Pr. 

a    bill  of    discovery.      Reynolds    v,  744. 


Burgess  Sulphite  Fibre  Co.,  71  N.  H. 

33a. 

New  Jersey,  —  Miller  v,  U.  S.  Casu- 
alty Co.,  6x  N.  J.  £q.  no. 


746.  4.  See  McCreery  «r.  Ghormley, 
6  N.  Y.  App.  Div.  170. 

748.  S.  National  Bank  v,  Earle, 
196  Pa.  St.  217. 
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757.  (5)  Communications  Between  Husband  and  Wife.  —  See 
note  3. 

758,  d.  That  Discovery  Sought  Relates  to  Defend- 
ant's Case  —  (ij  General  Rule.  —  See  note  2. 

7MI.  (2)  Limitations  and  Exceptions.  —  See  note  i. 

761,  6.  Parties  —  ^.  Persons  Interested  in  Action  at 
Law.  —  See  notes  3,  4. 

763«  Xzoeptioiis  —  Ofllotrii  A^enU,  and  Xcnbtn  of  Oorporatioiit.  —  See 
note  3. 

763.  See  note  i. 

764.  d.  Joinder.  —  See  note  i. 

765.  8.  Frameof  Bill  —  a.  Title  or  Interest  of  Plaintiff. 

—  See  note  3. 

766.  b.  Interest  of  Defendant.  —  See  note  1. 
d.  Pendency  of  Suit.  —  See  note  3. 

767.  e.  Nature  and  Ground  of  Suit.  —  See  notes  2,  3. 
/.  Materiality  of  Discovery.  —  See  note  4. 

768.  See  note  i. 

797.    S.  See  McCartney  V.  Fletcher.  Co.   r.  Atlas  Cement  Co.,   no  Fed. 

10  App.  Cas.  (D.  C.)  57a,  wherein  ii  Rep.  53. 

was  held  that  a  married  woman  cannot  ninstrationi.  —  In   Brooks  v.   Good- 

be  compelled,  by  a  bill  in  equity,  to  win,  70  N.  H.  281,  it  was  held  that  a 

disclose  all  the  circumstances  of  the  bill  setting  forth  an  agreement  between 

acquisition  of  any  and  all  property  re-  heirs  at  law  to  unite  in  contesting  a 

ceived  by  her  during  the  period  of  her  will  and  to  divide  the  expenses  and 

married  life,  and  that  such  objection  proceeds,  and  alleging  the  receipt  by 

may  be  raised  by  demurrer  or  answer,  the  defendant  of  an  unknown  amount 

7M«     %.   Sunset    Telephone,    etc..  through  com  promise,  stated  facts  which 

Co.   V.   Eureka,   122    Fed.    Rep.  960;  entitled  the  plaintiff  to  a  discovery  and 

Kelley  v,  Boettcher,  (C.  C.  A.)  85  Fed.  an  accounting. 

Rep.  55.  766.    I.  Hurricane  Telephone  Co. 

7M.    1.  Indianapolis    Gas    Co.    tf.  v,  Mohler,  51  W.  Va.  i,  titing  6  Encyc. 

Indianapolis,  90  Fed.  Rep.  196;  Dock  of  Pl.  and  Pr.  766. 

ST.  Dock,  180  Pa.  St.  14.  8.    Hurricane     Telephone     Co.     v, 

761.    %.  Hurricane  Telephone  Co.  Mohler,  51  W.  Va.  i. 

p.  Mohler.  51  W.  Va.  i,  citing  6  Encyc.  767.    %.  See  Clark  v,  Rhode  Island 

OF  Pl.  and  Pr.  761.  Locomotive  Works,  (R.  I.  1902)  53  Atl. 

4.  Kelly  r/.  Morrison,  176  Mass.  531;  Rep.  47,  in  which  case  It  was  held  that 

Hurricane  Telephone  Co.  v,  Mohler,  51  a  bill  filed  by  creditors  to  discover  the 

W.  Va.  I.  names  and  shares  of  stockholders  in  a 

7M.    8.  BMiom  Ibr  Hula.  —  Roanoke  debtor  corporation,  with  a  view  to  an 

St.  R.  Co.  V.  Hicks,  96  Va.  510.  action  on  their  individual  liability,  is 

7n.    I.  OftottB  VeosMsry  Partist  —  demurrable  in  failing  to  show  that  they 

XtriTsr.  —  The  officers  of  a  debtor  cor-  are  individually  liable. 

poratlon    are    proper    and    necessary  8.    Hurricane    Telephone     Co.     r. 

patties  defendant  to  a  bill  for  the  dis-  Mohler.  51  W.  Va.  i,  citing  6  Encyc. 

covery  of  assets,  bat  the  personal  repre-  of  Pl.  and  Pr.  767. 

sentaUve  of  a  deceased  officer  cannot  4.  Dargin  r.  Hewlltt,  115  Ala.  510; 

be  broaght  In  as  a  party  defendant  by  Gorman  r.  Banigan,  22  R.  I.  22;  Col- 

revWor.    LeGrand  v,   McKenzie,    no  Ilns  v,  Sutton,  94  Va.  128. 

Ala.  493.  768,    1.  Gorman  >•.  Banigan,  22  R. 

7M.     I.   Heinz    v,    Twenty-Sixth  I.  22.    See  also  Cassidy  Fork   Boom. 

German-American    Bldg.    Assoc.,    95  etc.,  Co.  v.  Roaring  Creek,  etc.,  R.  Co., 

Md.  160.  119  Fed.  Rep.  425. 

7W.    8.  Harr    v,    Shaffer,    45    W.  Party  Already  in  Posscesioa  tf  TMts. — 

Va.    709;    American    Ore    Machinery  Where  the  bill  and  exhibits  show  that 
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768.  Disoovery  IndiipentablA.  —  Sec  notes  2,  3. 

769.  Sec  note  i. 

770.  g.  Statement  of  Matters  as  to  Which  Discovery 

Is  Sought.  —  See  note  i. 

771.  j\  Verification.  —  See  note  2. 
774.  10.  Plea  —  B«qvUitM  tf  Plea.  —  See  note  6. 

777.  12.  Demurrer-^;.  What  Are  Grounds  of  Demurrer 

—  CaMi  Hot  of  Equitable  Jnrlidiotiim.  —  See  note  2. 

Want  of  Intoroit  or  Title  in  Plaintiff.  —  See  note  3. 
Want  of  Intoreit  in  Defendant.  —  See  note  5. 

778.  Failore  to  State  Faoti  Inqoired  Into.  —  See  note  3. 
Prayer  for  Belief.  —  See  note  4. 

Defendant's  Title.  —  See  note  6. 

Immateriality  of  DisooTory  Sought.  —  See  note  8. 

779.  Criminal  Proeeontion,  Penaltiee,  and  Forfeitoroe.  — See  note  I. 
Other  Gronndi.  —  See  note  5. 

the  complainant  already  has  the  infor-        4.  See  Courier  v.  Crescent  Sewing 

mation  he  pretends  to  seek,  discovery  Mach.  Co.,  60  N.  J.  Eq.  413;  Hannr- 

wiU  be  denied.     Harr  v,  Shaffer,  45  W.  man  v.  Richter,  62  N.  J.  Eq.  365,  hold- 

Va.  709.  ing  that  where  a  bill  seeks  discovery 

768.    2.  Dargin  v.  Hewlitt,  115  Ala.  and  relief,  and  a  demurrer  is  interposed 

5  to.  as  to  the  relief,  the  court  will  determine 

3.  Robson    v,    Doyle,   191    III.   566;  whether  the  complainants  are  entitled 

Hurricane  Telephone  Co.  V.  Mohler,  51  to  the  discovery;  People's  Nat.  Bank 

W.  Va.  i;  Thompson  t\  Whitaker  Iron  v.  Kern,  193  Pa.  St.  59,  whciein  it  was 

Co.,  41  W.  Va.  574.  held  thai  where  the  plaintiff  discloses 

TW*     1.   Thompson     v.    Whitaker  an  intention  to  treat  a  bill  of  discovery 

lion  Co.,  41  W.  Va.  574.  as  a  creditor's  bill,  the  court  will  die- 

770.  1.  See  Moore  r.  Alabama  Nat.  miss  the  bill  even  in  the  absence  of  a 
Bank,  120  Ala.  89.  demurrer  or  answer. 

771.  2.  Verifloation  on  Belief  is  sufli-  6.  McCartney  v.  Fletcher,  10  A  pp. 
cient  to  authorize  an  order  for  dis-  Cas.  (D.  C.)  572.  See  also  Vermont 
covery,  but  is  insufficient  for  an  order  Farm  Mach.  Co.  v.  Batchelder.  68  Vt. 
for  equitable  relief.     Barr  v,  Voorhees,  430. 

55  N.  T.  Eq.  561.  8.  Gorman  v.  Banigan,  22  R.  I.  22; 

774.    6.  Plea  Uninpported  in  Part.  —  Collins  v,  Sutton,  94  Va.  128. 
When  a  plea  contains  several  distinct  779.    1.  Daisley   v.   Dun,   08   Fed. 
allegations  of  fact,  all  the  allegations  Rep.  497,  supporting  the  whole  para- 
must  be  supported  hy  proof,  otherwise  graph  of  text. 

the  plea  will  be  overruled  as  false  and  5.  Xnltifariontneis.  —  A  bill  which 
the  relief  prayed  for  by  the  complaint  demands  several  matters  of  various 
will  be  granted  to  the  extent  of  the  natures  of  several  defendants  is  multi- 
court's  jurisdiction.  Miller  v.  U.  S.  farious,  and  a  demurrer  to  the  whole 
Casually  Co.,  61  N.  J.  Eq.  no.  bill  need  not  specify  the  parts  of  the 

777*   2.  Thompson  V.  Whitaker  Iron  bill  claimed  to  be  multifarious.     Mc- 

Co.,  41  W.  Va.  574;  Safford  v.  Ensign  Cattney  v.  Fletcher,  10  App.  Cas.  (D. 

Mfg.  Co.,  (C.  C.  A.)  120  Fed.  Rep.  480.  C.)  572.    See  also  Multifariousness 

See  also  Collins  v.  Sutton,  94  Va.  127.  and  Misjoindrr  (in  Equity). 

8.  McCartney  v.  Fletcher,   10  App.  Lapse   of   Time.  —  In   McCartney  v, 

Cas.  (D.  C.)  572;  Camp  v.   Ward,  69  Fletcher,   10  App.  Cas.  (D.  C.)  572,  it 

Vt.  286.  was  held  that  the  great  lapse  of  lime 

6.  Detroit  Copper,  etc..  Rolling  Mills  involved  in  the  proposed  discovery  was 

V.  Ledwidge,  162  111.  305.  ground  for  general  demurrer.    See  also 

778.    8.  McCartney  v,  Fletcher,  10  Thompson   v.  Whitaker  Iron  Co.,  41 

App.  Cas.  (D.  C.)  572.  W.  Va.  574. 
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779.  b.  What  Are  Not  Grounds  of  Demurrer  — want  of 

Bqvlty.  —  See  note  7. 

[infringeoMnt  of  Property  BighU.  —  See  note  7^>] 

783.  m.  Pbodvctiov  op  WsiTives  iv  Chahcebt — 1.  Intro- 
ductory Statement  —  See  note  i. 

788.  8,  Bill.  —  See  notes  4,  5. 

784.  6.  Motion.  —  See  note  5. 

IV.  Pboditctioh  and  Ikbpectiov  07  WniTives  vhdeb 
Statittes -- 1.  Subjects  of  Production  and  Inspection  —  a.  Books, 
Papers,  and  Documents.  —  See  note  6. 

785.  MatUn  of  Publie  Baoord.  —  See  note  I.  « 

786.  other  Writings.  —  See  notes  I,  3,  4,  5,  10. 

b.  Other  Subjects  of  Production  and  Inspection. 
—  See  notes  12,  13. 

779,    7.  See  Pleasants  v.  Fay,  13  tion,  and  a  bill  for  discovery  wUI  not 

App.  Cas.  (D.  C.)  237;    Van   Dyke  v.  He. 

Van  Dyke,  (N.  J.   1901)  49  Atl.  Rep.  6.  Davis  v.   Hofer,  38  Oregon  190, 

1 1 16,  citing  6  Encyc.  of  Pl.  and  Pr.  781. 

7<2.  In  Reynolds  v.  Burgess  Sulphite  TM.    6.  AdaquatoBemedybyBubpona 

Fibre  Co..  71  N.  H.  332.  it  was  held  Duces  Tecum.  —  Where  a  bill  for  an  ac- 

that  a  demurrer  to  a  bill  for  the  dis-  counting  is  at  issue  the  court  will  not 

covery  and  production  of  broken  parts  entertain  a  motion  for  the  production 

of  machinery,  on  the  ground  that  the  and  inspection  of  writings  if  adequate 

produrtion  would  infringe  the  defend-  relief  can  be  had  by  a  subpoena  duces 

aoi*s  property  rights,  could  not  be  sus-  tecum,    Clarke  v.  Eastern  Bldg..  etc., 

latned.  Assoc.,  89  Fed.  Rep.  779. 

783.  1.  Power  Inlieront  in  Court  of  6.  Mississippi,  —  Equitable  L.  Assur. 
Equity.  —  The  power  to  direct  either  Sue.  v,  Clark,  80  Miss.  471. 
party  to  a  suit  to  give  to  the  other  party  New  York,  —  Rhoades  v,  Schwartz, 
an  inspection  of  books,  papers,  and  52  N.  Y.  App.  Div.  379,  wherein  it  was 
documents  is  inherent  in  a  court  of  held  that  the  court  has  power,  inde- 
equiiy.  Lawless  v.  Fleming,  56  N.  }.  pendently  of  the  statute,  to  order  a 
£q.  815.  paper,  shown  on  the  trial  to  be  ma- 
Mandamus, —  In  Eddy  r.  Bay  Circuit  terial,  to  be  deposited  for  inspection. 
JuJge.  114  Mich.  668.  it  was  held  that  United  States,  —  The  discovery  of 
the  courts  have  power  by  mandamus,  books  and  papers  under  Rev.  Stat.  U. 
in  the  absence  of  special  statutory  au-  S.,  §  724,  is  governed  by  the  ordinary 
thority,  to  compel  the  production  of  rules  of  proceedings  in  chancery.  U; 
books  and  papers  in  proper  cases.  S.  v.  National  Lead  Co.,  75  Fed.  Rep. 

783*     4L   Kelly    v,    Morrison,    176  94. 

Mass.  531.  785*     1.  See  District  of  Columbia  z/. 

mmtrations.  —  In  Heinz  v.  Twenty-  Bakersmith,  18  App.  Cas.  (D.  C.)  574. 

sixth  German-American  Bldg.  Assoc,  786*    L  Ex  p.  Baker,  118  Ala.  185 

95  Md.  160,  it  was  held  that  a  bill  for  \citing  6  Encyc.  of  Pl.  and  Pr.  785, 

the  discovery  and  production  of  a  fire-  786];  Copeland  v.  Brown.  73  N.  Y.  App. 

insurance  policy  was  sufficient  where  Div.  423;  Howlett  v.  Hall,  55  N.  Y. 

it  alleged  that  after  a  loss  by  fire  the  App.  Div.  614;  Fleischmann  v,  Fleisch- 

mortgagee  of  the  property,  to  whom  mann,  (Supm.  Ct.  Spec.  T.)  31  Misc. 

the  policy  had  been  assigned,  withheld  (N.  Y.)  216,  affirmed  54  N.  Y.  App.  Div. 

the  policy  from  the  plaintiff  by  reason  202. 

of  collusion  with  the  insurance  com-  8.  Arbuckle  v,  Woolson  Spice  Co.,  11 

pany.  Ohio  Cir.  Dec.  743.     See  also  Mauthey 

In  Rice  V,  West,  7  Pa.  Dist.  764,  it  v,  Wyoming  County  Co-operative  F. 

was  held  that  where  the  papers  sought  Ins.  Co.,  76  N.  Y.  App.  Div.  579;  Matter 

are  of  such  importance  to  the  party  of  Sayre,  70N.  Y.  App.  Div.  329:  Duffy 

possessing  them  that  he  must  produce  v.  Consolidated  Gas  Co.,  59  N.  Y.  App. 

them  on  trial  or  fail  in  the  suit,  the  Div.  580. 

plaintiff  has  no  inie  est  in  their  produc-  4.  Assignoo,  —  An  inspection  of  the 
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788.  2.  Pnrpofles  for  Which  Prodnction  and  Iiupectioii  May  Be 

Had  —  b.  To  Am  in  Framing  Pleadings  — (i)  Declaration  or 

Complaint  —  Under  BhIm  of  Govt.  —  See  note  10. 

789.  Undmr  Stotutai.  —  See  note  I. 

791.  c.  To  Aid  in  Preparation  for  Trial  — la  Aid  or  Orim 

of  Aetion.  -~  See  note  4. 
793.  See  note  i. 

3.  When  Prodnction  or  Inipeotion  Will  Be  Denied  —  niUaa 
PvrpoMi.  —  See  notes  2,  3,  4. 

assis^nor's  books  in  the  hands  of  the  Whitman  v,  Keiley,  58  N.  Y.  App.  Div. 

assignee   may   be   had    by  judgment  92. 

creditors   upon    an    affidavit   alleging  Inspection  0/  Instrument  Sued  On. — 

fraud    and    concealed    assets.      York  Frescole    v.    Lancaster,    70  Fed.  Rep. 

Haven  Paper  Co.  r.   Place,  13  N.  Y.  337.     See  also  Brown  v.  Georgi,  (N.  Y. 

App.  Div.  227.  Ciiy  C'.  Gen.  T.)  56  N.  Y.  Supp.  851. 

7M*    6.  Whitman  v,  Keiley,  58  N.  To  Ascertain   Amount  to  Sue  For, — 

Y.  App.  Div.  92.  Contra^  Brummer   r.   Coheo,  47  N.  Y. 

10.  Simmons  v.  Hoffman,  6  Pa.  Dist.  App.    Div.   470;    Tayler  v.   American 

218:    Vermont    Farm    Mach.    Co.    r.  Ribbon  Co.,   38   N.  V.  App.  Div.  144; 

Batchelder,  68  Vt.  430.  Stanton   v.   Friedman,  47  N.'Y.  App. 

la.  See  Hallenbeck  v.  Parr,  65  N.  Y.  Div.   621,   in   which  cases  it  was  held 

App.  Div.  167.  that  the  inspection  of  books  and  pspeis 

lafpeetion  of  Boal  Proporty.  —  Code  will  not  be  allowed  merely  to  infoim 

Civ.   Pro.   N.  Y..  g  803,  providing  for  the  plaintiff   what  amoant  to  rue  fcr, 

the  production  and  inspection  of  books  since  he  may  state  an  arbitrary  amount 

and  documents,  cannot  be  invoked  to  and  recover  within  it. 

procure  the  inspection  of  real  property.  789*     1.  In    Lombard   v.   Citizens' 

Kennedy  v,  Nichols,  (Supm.  Ct.  Spec.  Bank,  107  La.    183,  ii  was  held  that  a 

T.)  33  Misc.  (N.  Y.)  726.  plaintiff  is  not  entitled  to  examine  ibe 

But  in  Henszey  v.  Langdon-Henszey  defendant's  books  and  papers  to  enable 
Coal  Min.  Co.,  80  Fed.  Rep.  178,  it  was  him  to  make  sufficient  allegations,  but 
held  that  a  motion  for  leave  to  inspect  that  he  should  first  allege  what  he  ex- 
certain  mines  is  analogous  to  a  motion  pects  to  prove  by  the  bcoks  and  papeis 
for  the  production  of  books  and  writ-  desired. 

ings  under  Rev.  Stat.  U.  S.,  §  724,  and  791.     4.   Bamberger  v.   U.   S.    Fi. 

is  allowable.  delity,  etc.,  Co..  (Supm.  Ct.  Spec    T.) 

In    Colorado    and    Montana   statutes  37  Misc.  (N.  Y.)  512;  Genet  r.  Ilirsch- 

provide   for  the  inspection  of   mines,  berg,  (N.  Y.  City  Ct.  Gen.  T.)  32  Misc. 

Code  Civ.  Pro.  Colo.,  §  364;  People  w.  (N.  Y.)  761;  Brigham  v,  Zaiss  48  N.  Y. 

De  France,  29  Colo.  309  (holding  that  App.  Div.  144;  Continental  Nat.  Bark 

inspection   may  be  ordered  only  in  a  v.    Myerle,   29   N.    Y.   App.   Div.  262; 

pending  action  and  when  necessary  to  Gray  r.  Schneider,  119  Fed.  Rep.  474; 

protect  the  rights  of  the  litigants);  Code  Victor  G.  Bloede  Co.  v.  Bancroft,  etc.. 

Civ.  Pro.  Mont.,  §  1317;  Stale  v.  Dis-  Co.,  98  Fed.  Rep.  175. 

trict  Ct.,  26  Mont.  396;  State  v.  District  Applieaiioiis  of  Bvlo--  Corf  of  ate  Books. 

Ct.,  26  Mont.  433.  — See  Arbuckle  r.  Woolson  Spice  Co.. 

18.  Auerbach  v,  Delaware,  etc.,  R.  11  Ohio  Cir.  Dec.  726,  743. 

Co.,  66  N.  Y.  App.  Div.  201.     But  see  The  Case  Most   Bo  at  Inno  before  an 

Reynolds   v.    Burgess  Sulphite   Fibre  order  will  be  given  for  the  introduction 

Co.,  71  N.  H.  332,  holding  that  in  an  and   inspection   of    books  to  enable  a 

action  for  personal  injuries  a  bill  will  party   to   prepare    for   trial.     Allen  v. 

lie  for  the  discovery  of  broken  pieces  Fowler,  etc.,  Co.,  45   N.  Y.  App.  Div. 

of  the  machinery  by  which  the  accident  506. 

was  caused,  it  appearing  that  such  dis-  7M.    1.  Copeland  r.  Brown,  73  N. 

covery   is   material   to   the   plaintiff's  Y.  App.  Div.  423. 

case.  e.  Neafie  v.  Miller,  37  Fla.  173. 

799.    10.  Neafie  v.  Miller,  37  Fla.  S.  Mclnnes  9.  Gardiner,  (Supm.  Ct. 

173.  Spec.  T.)  27  Misc.  (N.  Y.)  124;  Phillips 

Afplioation    of   Bulo  —  Accounting, —  v.    Cuitis,    70  N.   Y.   App.    Div.    551; 
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79S.  THlA  of  Advene  Party.  —  See  notes  1 ,  2. 
Immfttaiial  Hatters.  —  See  note  3. 
Griniiiiatory  Matters.  —  See  note  4. 
PriTileged  Oommanioatioiis.  —  See  note  5« 
Aetiens  of  Torts.  —  See  note  9. 

794.  Delay.  —  See  note  2. 

4.  What  Is  Beqnisite  to  Entitle  Party  to  Prodnotion  and 
loi^ection  — a.   Pendency  of  Suit.  —  Sec  note  4. 

b.  Possession  or  Control  of  Writings  by  Adverse 
Party.  —See  note  5. 

795.  c.  Materiality  and  Necessity  of  Writings.  —  See 
note  2. 

Walsh  V.  Press  Co.,  48  N.  Y.  App.  Div.  Reserve  Fund  L.  Assoc,  v,  Patterson, 

333;  Hazleit's  Estate,  8  Pa.  Dist.  201.  (Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.) 

79S«    4.  Mutual    Reserve   Fund    L.  S'j2,  affimud  s^  N.  Y.  App.  Div.  625. 

Assoc.  V.  Patterson*,  (Supm.  Ct.  Spec.  Where  the  Defendant  Xaide  A^^eation 

T.)  33  Misc.  (N.  Y.)  572,  affirmed  58  N.  Before  the  Trial  for  the  inspection  of 

Y.  App.  Div.  625;  Seltgsberg  v,  Schepp,  certain  instruments  set  out  in  the  com- 

79  N.  v.  App.  Div.  626.  plaint,  it  was  held  that  the  application 

TII3,     1.  Rhoades  7*,   Schwartz,    52  was  in  time.     Bensinger  z^.  Erhardt,  60 

N.  Y.  App.    Div.   379;  Vermont  Farm  N.  Y.  App.  Div.  303.     See  also  Bam- 

Mich.  Co.   V.    Batchelder,  68  Vt.  430;  berger    v,    U.    S,    Fidelity,  etc.,    Co., 

Victor  G.  Bloede  Co.  v,  Bancroft,  etc.,  (Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.) 

Co.,  98  Fed.  Rep.  175.  512. 

2.  WoUers   v,  Fideliiy  Trust  Co.,  65  Fraud. —  Where  the  plaintiff  is  kept 

N.  J.  L.  130.  in  ignorance  of  his  claim  through  the 

S.  Victor  G.  Bloede  Co.  v,  Bancroft,  fraud  of  the  defendant,  a  delay  of  five 

etc..  Co.,  98  Fed.  Rep.  175.  years  will    not   be  considered   laches. 

4.  Newgold    V.  American    Electrical  Fidelity,  etc.,  Co.  z/.  F.  W.  Seagrist  Jr. 
Novelty,  etc.,  Co.,  108  Fed.  Rep.  341;  U.  Co.,  79  N.  Y.  App.  Div.  614. 

S.  V.  National  Lead  Co., 75  Fed.  Rep.94.  4.  Kelly  v.  Mutual  L.  Ben.  Assoc,  i 

Crhninal  Aetien  Barred.  —  A  party  can-  Marv.  (Del.)  183,  holding  that  not  only 

not  refuse  to  produce  certain  books  and  must  tlie  cause  be  at  issue,  but  that  the 

papers  on  the  ground  that  they  tend  to  court  should  not  order  documents  to  be 

establish  a  crime  when  a  prosecution  produced  before  trial. 

for  such  crime  is  barred  by  the  statute.  6.  Doyle    v.    Kimball,    (Supm.    Ct. 

McCreery  v.   Ghormley,  6  N.  Y.  App.  Spec.  T.)  23  Misc.  (N.  Y.)  431;  Brock 

Div.  170.  V.  Surpless,  66  N.  Y.  App.  Div.  609. 

Affigaor  Protected.  —  An  assignee  will  795.    2.   Fleischmann    v.    Fleisch- 

noi   t>e   compelled    to  produce   books  mann,  54  N.  Y.  App.  Div.  202;  Allen 

tending  to   incriminate   the  assignor,  z^.  Fowler,  etc.,  Co.,  45  N.  Y.  App.  Div. 

ilazlett's  Estate,  8  Pa.  Dist.  201.  506;  Sterne  z/.  Metropolitan  Telephone, 

Oerpoorate  Booka  in  BeoeiTer'i  Custody,  etc.,   Co.,   19    N.   Y.   App.    Div.   316; 

—  lo   McElree   v.  Darlington,  187  Pa.  Seligsberg  v.  Schepp,   79  N.  Y.  App. 

St.  593,  it  was  held  that  the  books  of  a  Div.  626;  Matter  of  Woodward,  (Surro- 

corporation  in  the  hands  of  a  receiver  gate  Ct.)  28  Misc.  (N.  Y.)  602;  Owyhee 

cannot  be  withheld  from  inspection  on  Land,  etc.,  Co.  v.  Tautphaus,  (C.  C.  A.) 

the  ground  that  they  contain  evidence  109  Fed.  Rep.  547.     See  also  Bensinger 

tending  to  convict  an  officer  of  the  cor-  v.   Erhardt,  60  N.  Y.  App.  Div.  303; 

poration  of  embezzlement.  Jerrells  v.  Perkins,  25  N.  Y.  App.  Div. 

5.  Lowenlhal   v,  Leonard,  20  N.  Y.  348;    New   York    Bank    Note    Co.    v, 
App.  Div.  330.  Hamilton  Bank  Note  Engraving,  etc., 

9.  Palmer  v   United  Press,  67  N.  Y.  Co.,  5  N.  Y.  App.  Div.  126;  Mierisch 

App.    Div.    64;    Campbell   v,   Brock*s  v.  Mt.  Morris  Bank,  (N.  Y.  City  Ct. 

Commercial    Agency,    38   N.  Y.   App.  Gen.  T.)  32  Misc.  (N.  Y.)*743;  Lowen. 

Div.   137.  thai  V.  Leonard,  (N.  Y.  City  Cl  Gen. 

794.     S.  Moran  v,  Vreeland,  29  N.  T.)  20  Misc.  (N.  Y.)  420;  Vermont  Farm 

Y.   App.    Div.  243.     Set  also  Mutual  Mach.  Co.  v.  Batchelder,  68  Vt.  430. 
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796.  See  note  i. 

d.  Demand.  —  See  note  3, 

797.  €,  Notice.  —  See  notes  2,  4. 

798.  6.  Against  Whom  Productioii  or  Inspection  May  Be  Had.  — 
See  note  i. 

Corporate  Of&oon.  —  See  note  5* 

799.  6.  Methods  of  Obtaining  Production  and  Inspection  —  a. 
Production.  —  See  note  2. 

800.  See  note  2. 

801.  b.  Inspection  —  Petition  or  AAdaTit.  —  See  note  2. 

7.  What  Application  Must  Show  or  Contain  —  a.  Pen- 
dency, Nature,  and  Object  of  Suit.  —  See  note  6. 
809.  b.  Specification  of  Information  Sought.  —  See 

note  I. 

c.  Possession  or  Control  of  Writings  by  Adverse 
Party.  —  See  note  3. 

d.  Description  of  Writings.  —  See  note  4. 

796*    1.  Sheek  v.  Sain,  127  N.  Car.  papers  cannot  be  made  on  a  corporate 

266,  holding  that  where  the  defendant's  adversary. 

affidavit  shows  that    he  already   has  799.    2.  Hew  York.— Rome  r  v.  Ken- 
sufficient  information  to  file  his  answer,  sico  Cemetery,   79    N.    Y.   App.  Div. 
an  Inspection  of  a  paper  writing  will  be  loi. 
denied.  900.    2.  Ohio.  —  Arbuckle  v.  Wool- 

Voluminoiis    Dooummiti.  —  Where    it  son  Spice  Co.,  11  Ohio  Cir.  Dec.  743, 

appears  that  the  matter  of  which  an  holding  that  the  production  of  writings 

inspection  is  sought  is  so  voluminous  is  not  limited  to  jury  cases,  and  the 

that   an   examination    thereof  on   the  fact   that  a  subpoena   duces    tecum    is 

trial  would  be  inadequate,  an  order  for  available  is  no  objection  to  production 

production     and     Inspection    will    be  and  inspection  under  the  statute, 

granted.     Hallett    v,    American    Law  801.    2.  Hew  York.  —  Bloodgood  v. 

Book  Co.,  (Supm.  Ct.  App.  T.)  83  N.  Slayback,  62  N.  Y.  App.  Div.  315. 

Y.  Supp.  no.     See  also  Arbuckle   v,  6.  State  v.  District  Ct.,  27  Mont.  441. 

Woolson  Spice  Co.,  11  Ohio  Cir.  Dec.  Showing  Good  Cauo  of  Aotion.  —  The 

743.  application  must  show  the  existence  of 

8.  In  Hallett  v.  American  Law  Book  agoodcauseof  action  in  aid  of  which  the 

Co.,  (Supm.  Ct.  App.  T.)  83  N.  Y.  Supp.  production  and  inspection  are  sought, 

no,  it  was  held  that  a  previous  demand  Doyle  v.  Kimball,  (Supm.   Ct.   Spec, 

is  not  necessary  where  an  order  to  show  T.)  23  Misc.  (N.  Y.)  431. 

cause  has  been  served  and  opposed  on  803.    1.  That  the  Books  Contain  the 

the  return  day.     Compare  Blum  berg  v.  Desired    Information    must    be   shown. 

Lindeman    19  N.  Y.  App.  Div.  370.  Russell  v.  McSwegan,  (Supm.  Ct.  App. 

797.  2.  Wenzel  v.  Palmetto  Brew-  T.)  39  Misc.  (N.  Y.)  306.  See  also 
ing  Co.,  48  S.  Car.  80.  Kel'ty  r.  Traynor,  31  N.  Y.  App.  Div. 

4.    Frazier     v,     Ebenezer      Baptist  115. 

Church,  60  Kan.  ^o\^  citing  6  Encyc.  8.  Papers  to    Be   Within    State.  —  It 

OF  Pl.  and  Pr.  797.  must  appear  in  the  application,  either 

798.  1.  See  southern  R.  Co.  v,  expressly  or  by  inference,  that  the 
North  Carolina  Corp.  Commission,  104  books  and  papers  are  within  the  state. 
Fed.  Rep.  700.  Snow  v,  Snow-Church  Surety  Co.,  80 

6.  McCoy  V,  Mutual  Reserve  L.  Ins.  N.  Y.  App.  Div.  40. 

Co.,  84  N.  Y.  App.  Div.  315.     But  see  4.  District   of   Columbia    v.   Baker- 

Wolters  V.  Fidelity  Trust  Co.,  65  N.  J.  smith,  18  App.  Cas.  (D.  C.)  574,  citing 

L.  130,  in  which  case  it  was  held  that  6  Encyc.  of  Pl.  and  Pr.  800-809;  ^^^ 

n.iJcr   the  New  Jersey  Practice    Act,  Fernando  Copper   Min  ,   etc.,   Co.   v. 

^   155  (Gen.  Stat.  N.  J.,  p.  2592,  par.  Humphrey,  iii  Fed.  Rep.  772,  Htingt 

3M)«  ^  general  demand  for  books  and  Enxyc.  of  Pl.  and  Pr.  802. 
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80S.     See  note  2. 

8©4,  e.  Allegations  of  Materiality  and  Necessity  — 

lUUilAlity.  —  See  note  2. 
84I3.  See  note  i. 

Veeatdty.  —  See  note  2. 

8IW,  g.  Allegations  of  Demand  and   Refusal.  —  See 
note  3. 

j\  Verification.  —  See  note  5. 

808.  8.  Oppodng  Prodnetion  or  Iiupection — DtnUi  of  PoiMMi4m  or 
GontroL  —  See  notes  i,  2,  3. 

84W.  [oldootioB  to  FlMo  Vamod.  —  See  note  2^.] 

9.  Order  — ^.  Contents  and  Requisites— what  ord«r 

Ihmild  Siroot.  —  See  note  4. 

810.  Dooeriptloii  of  Bodki,  Papon,  or  DoenBumto.  —  See  note  I. 

908.  S.  Palmer  v.  United  Press,  67  3.  McCreery  v.  Ghormley,  6  N.  Y. 
N.  Y.  App.  Div.  64  [citing  6  Encyc.  op  App.  Div.  170;  Union  Trust  Co.  v, 
Pl.  and  Pr.  802J;  Victor  G.  Bloede  Co.  Driggs,  49  N.  Y.  App.  Div.  406,  hold- 
V.  Bancroft,  etc.,  Co.,  98  Fed.  Rep.  ing  that  parties  who  are  Icnown  to  have 
175;  San  Fernando  Copper  Min.,  etc  ,  had  possession  of  the  document  re- 
Co.  V.  Humphrey,  1 11  Fed.  Rep.  772;  quired  must  show  what  they  did  with 
Fidelity,  etc.,  Cfo.  v.  Love,  (C.  C.  A.)  it,  or  what  has  become  of  it.  and  that 
III  Fed.  Rep.  773,  citing  Ex  p.  Clarice,  it  is  not  still  under  their  control. 
126  Cal.  235.  See  also  Equitable  L.  800.  8a.  Unaiiitablo  Plaoa  Hamad. — 
Assur.  Soc.  V,  Clark,  80  Miss.  471.  The  application  will  not  be  refused  on 

8M*    %.  Bull  V,  Edward  Thompson  the  ground  that  the  place  named  in  it 

Co.,  99  Ga.   134;  Walsh  v.  Press  Co.,  for  the  examination  of  books  is  unsuit- 

48   N.   Y.   App.    Div.   333;    Bissell   v.  able.     If  the  parties  cannot  agree  as  to 

Mutual  Reserve  Fund  Assoc.,  (Supm.  the  place,  it  may  be  fixed  by  the  court. 

Ct.  Spec.  T.)  38  Misc.  (N.  Y.)  249.    See  llowlett  v.  Hall,  55  N.  Y.  App.  Div. 

also  Keilty  v.  Tray  nor,  31  N.  Y.  App.  614. 

Div.  115.  4.  Diforotioaary.  —  The    granting    of 

8M.    1.  Umfreville   v.   Manhattan  the  order    is    discretionary   with   the 

R.  Co.,  46  N.  Y.  App.  Div.  594.  court.      Chamberlain    v.    Chamberlin 

2.  Russell  V.  McSwegan,  (Supm.  Ct.  Banking  House,  (Neb.  1903)  93  N.  W. 

App.  T.)  39  Misc.  (N.  Y.)  306;  Wenzel  Rep.  1021. 

V.  Palmetto  Brewing  Co.,  48  S.  Car.  80.  Inspectioii  by  Party  Only.  —  In  Sheek 

To  Aid  in  Framing  Complaint.  —  See  v.  Sain,  127  N.  Car.  266,  it  was  held 

Snow  V.  Snow-Church  Suirety  Co.,  80  that  an  order  which  allows  the  Inspec- 

N.  Y.  App.  Div.  40;  Tayler  v.  Ameri-  tion  of  a  writing  by  others  than  the 

can  Ribbon  Co.,  38  N.  Y.  App.  Div.  144.  party  to  the  action  is  erroneous.     See 

M7«    3.  See   Wenzel    r.    Palmetto  also    Clarke    v.    Eastern   Bldg.,   etc.. 

Brewing  Co.,  48  S.  Car.  80.  Assoc.,  89  Fed.  Rep.  779. 

6.  See   Equitable  L.  Assur.   Soc.  v,  CSopioo.  —  Where  the  books  and  docu- 

Clark,  80  Miss.  471.  ments  sought  are  at  such  a  distance 

On  la&rmation   and   Boliof.  —  If  the  from  the  court  that  their  production 

allegations  are  on  information  and  be-  would  be  attended  with  great  expense, 

lief,  the  sources  of  the  information  and  inconvenience,  or  detriment,  the  court 

the  grounds  of  belief  must  be  stated,  should  not  require  the  production  of 

Phillips  r.  Curtis,  70  N.  Y.  App.  Div.  the  originals  if  sworn  copies  of  the  rele- 

551;  Caspary  v.   Carter,  84  Fed.  Rep.  vant  matters  therein  would  subserve 

416.     See  also   Matter  of  Woodward,  all  the  objects  of  the  rule.     Neafie  v, 

(Surrogate   Ct.)   28  Misc.  (N.  Y.)  602,  Miller.  37  Fla.  173. 

and  see  generally  Verification.  810.    1.  State  v.   District    Ct.,    27 

1.  Stater.  Lucksinger,  79  Mo.  Mont.  441;  Tayler  v.  American  Ribbon 


App.  289.  Co.,  38  N.  Y.  App.  Div.  144;  Matter  of 

%.  Brown   v.   Georgi,  (N.  Y.  City  Ct.    Wolff.  38  N.  Y.  App.  Dtv.  621:  Keilty 

Gen.  T.)  56  N.  Y.  Supp.  851.  v,  Traynor.  31  N.  Y.  App.  Div.  u6;  Dc 
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810,  Bpediyiiig  Time.  —  See  note  3. 
b.  Service.  —  See  note  6. 
81  a.  d.  Compliance  —  (2)  Effect  of  Noncompliance. --^nt^ 
note  3. 

814.  EzoluiTeneu  of  lututory  Bmnediei.  —  See  note  I. 

Honioit  and  Jndgmont  by  Dofault  —  See  notes  2,  3. 
8 IS*  Punitlimeiit  for  Contempt.  —  See  note  6. 

816.  e.  Vacating  and  Modifying  Order.  — See  note  4. 

817.  /.  Appeal  —  (i)  Appealability  of  Order. —See  note  9. 

818.  See  note  i. 

(2)  Review.  —  See  note  5. 

Brunoff  v.  McClure-Tissot  Co.«  83  N.  In /Tc^rfVa  the  only  penalty  prescribed 

Y.'App.  Div.  640;  Fidelity,  etc.,  Co.  v,  for   noncompliance  with  an  order  to 

F.  W.  Seagrist  Jr.  Co.,  79  N.  Y.  App.  produce  books  and  documents  appears 

Div.  614;  Arbuclcle  v,  Woolson  Spice  to  be  to  stay  the  proceeding  untU  the 

Co.,  II  Ohio  Cir.  Dec.  743.     See  also  order  is  complied  with;  and  a  nonsuit, 

Clark  V.  Ennis,  (Supm.  Ct.  Spec.  T.)  35  if  it  is  to  be  imposed  at  all,  can  be  im- 

Misc.  (N.  Y.)  339;  Gray  r.  Schneider,  posed  only  by  a  judge,  and  in  no  event 

119  Fed.  Rep.  474.  by  the  clerk  of  the  court.     Neafie  v. 

Order  Withheld  until  Examination.  —  Miller,  37  Fla.  173. 

Where  a  party  seeks  the  production  of  8.  Bull  v.  Edward  Thompson  Co.,  99 

books  in  connection  with  the  ejtamina-  Ga.  134;  Owyhee  Land,   etc.,   Co.  v. 

tion  of  his  adversary  before  trial,  and  Tautphaus,  ^(C.  C.  A.)  109  Fed.  Rep. 

it  does  not  appear  that  such  books  will  547. 

be  necessary  in  order  to  enable  the  wit-  815.    6.  See  £x  p,  Clarke,  126  Cal. 

ness  to  furnish  the  information  soughl,  235. 

the  order  as  to  what  books  are  to  be  What  Is  Safieient  Exonio  finr  Koneom- 

produced  should  be  withheld  until  the  pllanoe.  —  See  State  v.  Lucksinger,  79 

examination.     Ryan  v.  Reagan,  46  N.  Mo.  App.  289. 

Y.  App.  Div.  590.  816.    4.  Modifleation  of  Order  When 

810.    8.  State   v.    District    Ct.,   27  PotBeodon  Denied.  —  When  an  order  to 

Mont.  441.  the  defendant's   assignee   to  produce 

6.  Union  Trust  Co.  v,  Driggs,  49  N.  certain  books  and  papers  is  met  with 

Y.  App.  Div.  406.  an  affidavit  by  the  assignee  that  the 

813.  8.  In  Mississippi  it  is  held  that  documents  described  are  not  in  his 
the  statute  (Annot.  Code  Miss.  1892,  possession,  the  order  should  be  modi- 
g  927,  as  amended  by  Laws  Miss.  1900,  fied  so  as  to  include  the  defendant,  and 
p.  136)  authorizing  the  rendition  of  an  should  be  made  more  comprehensive  in 
adverse  judgment  for  failure  to  produce  its  terms.  Palmer  v.  United  Press,  67 
documents  in  compliance  with  an  order  N.  Y.  App.  Div.  64. 

is   highly  penal,   and   that  the  power  817.     9.  In  North  Carolina  an  order 

granted  thereby  should   be  exercised  requiring  a  person  to  allow  an  inspec- 

with     great    caution.       Equitable    L.  tion  of  writings  is  appealable.     Sheek 

Assur.  Soc.  V.  Clark,  80  Miss.  471.  v.  Sain,  127  N.  Car.  266. 

Hew  York.  — See  Press  Pub.  Co.  v,  818.     1.  Certiorari.  —  In  Montana  it 

Associated  Press,  (Supm.  Ct.  Spec.  T.)  has  been  held  that  where  the  order  is 

27  Misc.  (N.  Y.)90,  tnodified2SiA  affirmed  made  without  a  sufficient  showing  and 

41   N.   Y.   App.    Div.  493;    Brown   v,  fails  lo  limit  the  time  within  which  the 

Georgi,  (N.  Y.  City  Ct.  Gen.  T.)  56  N,  inspection  Is  to  be  made,  certioiari  will 

Y.  Supp.  851.  lie.     State  v.  District  Ct.,  27  Mont.  441. 

Ohio.  —  Arbuckle  v,  Woolson  Spice  Inspection  Hot  Delayed.  —  In  Ohio^  pro> 

Co.,  II  Ohio  Cir.  Dec.  726.  ceedings  under  an  order  of  inspection 

814.  1.  Victor  G.  Bloede  Co.  v,  are  not  delayed  by  a  petition  in  error, 
Bancroft,  etc.,  Co.,  no  Fed.  Rep.  76.  except  by  order  from  the  proper  court, 

2.  Victor  G.  Bloede  Co.  v,  Bancroft,    as  in  supersedeas.     Arbuckle  v.  Wool- 
etc.,  Co.,  98  Fed.  Rep.  175,   no  Fed.    son  Spice  Co.,  11  Ohio  Cir.  Dec.  726. 
Rep.  76.  6.  See  Sheek  v.  Sain,  127  N.  Car.  266. 
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NONSUIT. 

898.  I  DEFnriTlovs  —  1.  Honinit.  —  See  note  i. 
yoluBtaiy.  —  See  note  2. 

899.  3.  Difmiftal  —  b.  Under   Code    Procedure.  —  See 
note  4. 

4.  Points  of  Similarity. —  See  note  5. 
8SO.  See  note  i. 

n.  Iv  What   Case   Applicable  —  1.  Honsnits.  —  See 
note  4. 

8.  Sisoontinnanoes  —  Bzoeptioni  to  Buie.  —  See  note  8. 

853.  m.  Iv  What    Goitiit    Taxee  —  1.  In  General  —  See 
note  3. 

SaS.  6.  Before  Beforee  —  Only  by  sutnta.  —  See  note  5. 

IT.  VOLVVTABT     TSBXIVATIOE    OP    SlTIT    OH    MOTIOV    OP 

Plaivtipp —  1,  In  OeneraL  —  See  note  10. 

8.  Of  Bills  in  Chancery.  —  See  note  1 1. 

854.  3.  Honsnit  or  Discontinuance.  —  See  notes  2,  3. 


I.  Schulte  zf.  Kelly,  124  Mich,  ant,  without  the  issuance  of  notice  of 

330,rf//if^6  Encyc.  OP  Pl.  andPr.  838.  trial,    is    unauthorized.      McCormick 

It  Is  Only  by  Statnts  that  a  nonsuit  Harvesting  Mach.  Co.  v,  Halvorson, 

may  be  entered  against  a  plaintiff  who  11  S.  Dak.  427. 

has  appeared.     Davenport  v,  Newton,  833.    6.  Austin  v,  Stewart.  126  N. 

71  Vt.  II.  Car.  525;  People's  Loan,  etc..  Bank  v, 

a.  Wabash  R.  Co.  v»  McCormick,  23  Garlington,  54  S.  Car.  413.    See  also 

Ind.  App.  258;  Williams  v.  Finks,  156  References. 

Mo.  597.  10.  Roberts  v.  Tomlinson,  9  Kan. 

9M«    4.    Wabash  R.  Co.  v.  McCor-  App.  85;  State  v.  Baker,  65  Kan.  117 

mick,  23  Ind.  App.  258.  (bastardy  proceeding).    See  also  In  re 

nniviiig  a  Cause  flrom  the  Judge's  Calan-  Voss,  11  N.  Dak.  540;  Atlantic  Con- 

dtr  has  no  certain  fixed  legal  effect,  and  tracting  Co«  v.  U.  S.,  35  Ct.  CI.  30. 

from  the  proired  intention  of  the  parties  Compare  Samuell  v.  Sherman,  170  III. 

may  he  treated  as  a  dismissal.     Barber  265,  holding  that  a  substituted  plaintiff 

V.  Scott,  99  Iowa  667.  in  a  prosecution  for  the  recovery  of  a 

5.  Seattle,  etc.,   R.  Co.  v.  Simpson,  fine  could  not  dismiss  against  the  will 

19  Wash.  628.  of  the  prosecutor. 

VoB  Praaqultnr  EqulTalmit  to  Voniuit.  Bmmiis  Heed  Hot  Be  GiTon.  —  Fergu- 

—  Davenport  v.  Newton,  71  Vt.  11.  son  v.  Ingle,  38  Oregon  43. 

980.    1.  IWiMiissal    Hot  Setrazit.  —  II.  See  Cicero  Lumber  Co.  v,  Cicero, 

Wilson  V,  Smith,  117  Fed.  Rep.  707.  176  111.  9;  Scott  v.  Davis,  141  Mo.  213. 

i.  Strong  V,  Weir,  47  S.  Car.  307.  834*    S.  Angler  v.  Hager.  45  N.  Y. 

S.  Uhlfelder  v.  Dunn,  (N.  Y.  City  Ct.  App.  Div.  32,  holding  that  notice  to  the 

Gen.  T.)  37  Misc.  (N.  Y.)  843.  defendant  is  not  necessary;  Doran  v, 

IiB^^vla.  —  See  Replevin.  Avoca    Coal  Co.,  9  Kulp  (Pa.)  479; 

S89.    S.  Lefferts   v.   Bell,    57  Neb.  Bangs  v.   Sullivan,   (Tex.   Civ.   App. 

248.  1903)  73  S.  W.  Rep.  74. 

After  Change  of  Vemie,  a  dismissal  on  Bight   of  Strangor   to    Olgeet  —  A 

^t  ex  parte  application  of  the  defend-  motion  to  take  off  an  entry  of  discon 
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8S6.  6.  Time  When  Plaintiff  Most  Act  —  a.  Not  After  Final 
Adjudication  —  At  Law.  —  See  note  2. 

b.  At  Any  Time  Before  Final  Decree.  —  See  note  3. 

c.  Before  Rendition  of  Verdict  or  Judgment  — 

(i)  /«  General,  —  See  notes  4,  5. 

8S7.  Xera  Asnonnoement  of  Judgment.  —  See  note  I. 

Extent  ef  Bule.  —  See  notes  3,  4. 
8S8«  (2)  After  Special  Verdict.  —  See  note  6. 

(3)  Modern  Rule.  —  See  note  8. 
8S9«  Before  Sabmiuion  te  Trien  of  Fact.  —  See  note  2. 

tinuancc,  made  by  one  who  is  not  a  also  U.  S.  v.  Norfolk,  etc.,  R.  Co.,  (C 

party  to  the  suit,  will  be  denied.     Ken-  C.  A.)  ii8   Fed.   Rep.  554,  construing 

yon  V.  Pierce,  19  R.  I.  474.     See  also  the  IVest  Virginia  statute. 

State  V,  Read,  52  La.  Ann.  1880;  Sims  Bpeolal  Appeanuice  by  Defendant.  —  The 

V.  Davis«  48  Neb.  720.  plainiiflf's  right  to  a  discontinuance  is 

834.    8.  Forrest  v.  Charleston,  65  S.  not  affected  by  a   special  appearance 

Car.  500,  citing  6  Encyc.  of  Pl.  and  Pr.  by  the  defendant  solely  to  move  to  va- 

S33>  834.  cate  (he  service  of  summons  and  a  war- 

836*     S.    Rudolph    v.    Sturgis,    17  rant  of  attachment.  Strauss  v.  Guilhou, 

Montg.  Co.  L.  Rep.  (Pa.)  13.  80  N.  Y.  App.  Div.  50. 

8.  Bates  v.  Skidmore,  170  111.  233;  839.     2.  Indian     Territory.  —  Mc- 

Dorn  V.  Geuder,  85  111.  App.  521;  For-  Clellan     v.    Tootle,     3     Indian     Ter. 

rest    V.    Charleston,   65   S.   Car.   500;  325. 

Moore  v,  Tilman,  106  Tenn.  361.  Iou»a.  —  Coslello    v.    Costello,    112 

DismiMal  Witbont  Prandioe  Diioretion-  Iowa  578. 

ary  witb  Court.  —  Da  Costa  r.  Dibble,  Kansas.  —  New  Hampshire  Banking 

40  Fla.  418;  Crown  Coal,  etc.,  Co.  v.  Co.  v.  Ball,  57  Kan.  812  (holding  thai 

Taylor,  90  111.  App.  569.  until  final  submission  of  the  cause  the 

4.  Derick  v.  Taylor,  171  Mass.  444,  plaintiff  may  as  a  matter  of  right  dis- 

discussing  the  origin  of  the  right.  miss  his  action  and  the  court  cannot  at 

6.  Houston    V.   Thompson,   87    Mo.  such   stage   dismiss    the  action    witb 

App.  63  \citingt  Encyc.  of  Pl.  and  Pr.  prejudice  to  a  future  action);  Dicker- 

836] ;  McKim  v.  Titus,  182  Mass.  393.  man  v.  Crane,  8  Kan.  App.  795. 

837.  1.  Denton  v.  Central  School-  Kentucky.  —  Wm.  Glenny  Glass  Co. 
Supply  House,  61  111.  App.  267  (before  v.  Taylor,  99  Ky.  24. 

recording  of  finding);    Mundhenke  v.  Missouri, — Allen    v.    Hickam,    156 

Mundhenke,  64  111.  App.  122,  holding  Mo.  49  (before  submission  to  commis- 

that  the  plaintiff's  right  to  take  a  non-  sioners);    Lawyers'  Co-operative  Pub. 

suit  was  not  lost  by  the  fact  that  the  Co.   v.    Gordon,  (Mo.    1903)  73  S.  W. 

court  made  a  minute  of  the  finding  be-  Rep.   155;  Houston  v.  Thompson,  87 

fore  it  was  announced.  Mo.  App.  63;  Woodward  v.  Woodward, 

8.  Contra.  —  Brunswick  Grocery  Co.  84  Mo.  App.  328. 

V.  Brunswick,  etc..  R.  Co.,  106  Ga.  270.  Nebraska.  —  Sharpless  v.  Giffen,  47 

4.  Dickerman  v.  Crane.  8  Kan.  App.  Neb.  146. 

795;  Holmes  v.  Tyler,  8  N.  Mex.  613,  New  York.  —  See  Angler  v.  Hager, 

the  latter  case  holding  that  after  verdict  45  N.  Y.  App.   Div.  32. 

it  is  too  late  to  dismiss  as  to  one  of  two  South  Dakota.  —  Connor  v.  KootC,  10 

defendants.  S.  Dak.  384. 

838,  6.  A  Case  Stated  is  a  mere  sub-  After  Demurrer  to  Erldenee.  —  Law- 
stitute  for  a  special  verdict,  and  does  yers'  Co-operative  Pub.  Co.  v,  Gordon, 
not  prevent  a  nonsuit  or  a  discontina-  (Mo.  1903)  73  S.  W.  Rep.  155.  See  to 
ance.  Wilson  v.  Smith,  117  Fed.  Rep.  the  same  effect  Dunkle  v.  Spokane 
707.  Falls,  etc.,  R.  Co..  20  Wash.  254. 

8.  Baldwin  v.  Roman,  132  Ala.  323  Agreement  to  Submit.  ~  I'be  fact  that 
[citing  6  Encyc.  of  Pl.  and  Pr.  833  the  parties  had  agreed  to  submit  in 
(838)  J;  Bradshaw  v.  Earnshaw,  11  vacation  will  not  prevent  dismissal  te- 
App.  Cas.  (D.  C.)  495;  Felts  v.  Dela-  fore  such  submission.  Pray  v.  Life  In- 
ware,  etc.,  R.  Co.,  170  Pa.  St.  432.     See  demnity,  etc.,  Co.,  104  Iowa  114. 
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840.  See  note  i. 

whftt  CoBstitatM  8iibiiiiiii«ii.  —  See  note  3* 

841.  See  note  i. 

On  TrUl  by  Court  —  See  note  2. 
843.  (4)  Rule  in  New  England  and  in  Federal  Courts — la  Vow 
Sngland.  —  See  note  2. 

la  Federal  Oovrto.  —  See  note  3. 

d.  Before  Trial,  upon  New  Trial,  or  After  Re- 
hearing Granted  —  Before  Trua.  —  See  note  4. 

Upon  Hew  Trial.  —  See  notes  5,  6. 

940.    1.  St.  Louis  Southwestern  R.  petiheimer  v,  Elmore,   109   Iowa  196; 

Co.   V.   White  Sowing  Mach.  Co.,   69  Wilson  v,  Dupree,  71  S.  W.  Rep.  645. 

Ark.  431;  Bee   BIdg.   Co.   v.  Dalion,  24  Ky.  L.  Rep.  1456;  Chicago,  etc.,  R. 

(Neb.  1903)  93  N.  W.  Rep.  930,  holding  Co.  v.  Melalsiaflf,  (C.  C.  A.)  101   Fed. 

that  failure  through  misapprehension  Rep.  769;  Gassman  z\  Jarvis,  94  Fed. 

10  exercise   discretion  constitutes   re-  Rep.  603.     But  see  Bee  Bldg.  Co.  r. 

versible  error;  Grunert  v.  Speich,  114  Dalton,  (Neb.  1903)93  N.  W.  Rep.  930; 

Wis.  355;  iEcna  L.  Ins.  Co.  v,  HamiU  Wright  v.   Southern   R.  Co.,  80  Fed. 

ton  Cjunty,  49  U.  S.  App.  122.  79  Fed.  Rep.  260. 

R 'P«  575-  But  after  a  verdict  has  been  directed 

Where  the  Seeifion  Most  Be  upon  the  it  is  too  late  to  take  a  nonsuit.     Ritchie 

Merits,  under  the  express  provision  of  v.   Arnold,   79   111.   App.  406;   Drum- 

the  statute,  when  there  is  a  final  sub-  mond  v,  Louisville,  etc.,  R.  Co.,  109 

mission,   it  is  error   to  permit  a  dis-  Fed.  Rep.  531. 

missal  at  this  stage.     Carney  v.  Reed,  S.  Whitcomb  v.  Stringer,  (Ind.  1903) 

117  Iowa  508.  66  N.  E.  Rep.  443;  Costello  v.  Costello, 

S.  Houston    V.    Thompson,   87   Mo.  112   Iowa   578;    Herrick   v.   Niesz,   16 

App.  63  [citing  6  Encyc.  OF  Pl.  and  Pr.  Wash.   74.      Compare    Colorado   Fuel, 

840J:  Oppenheimerv.  Elmore,  109  Iowa  etc.,  Co.  r.  Menapace,  16  Colo.  App. 

196:  Osborne  v.  Davies,  60  Kan.  695  200,  holding  that  the  plaintiff  may  be 

(not  final  on  submission  of  particular  permitted  in  the  court's  discretion  to 

questions  to  jury).     See  also  Goldberg  take  a  nonsuit  after  the  court  has  begun 

V.  Victor,  (Supm.  Ct.  App.  T.)  26  Misc.  to  state  its  conclusions. 

(N.  Y.)  728  (while  defenuant  is  intro-  §43*    2.  Derick  s'.  Taylor,  171  Mass. 

ducing  testimony).  444. 

Ammdment   After    Snbmieiion.  —  See  3.  Adoption   of   State   PraetiQe.  —  Ju- 

Wesibay  v.  Gray,  116  Cal.  660.  meau  v.  Brooks,  48  C.  C.  A.  397.  109 

Where  the  Plaintiff  Fails  Without  Ex-  Fed.  Rep.  353;  Drummond  v.  Loui.<%. 

evie  to  Make  Heoeeeary  Proof  10  recover  ville,  etc.,  R.  Co.,  109  Fed.  Rep.  531; 

on  a  particular  issue,  he  cannot  com-  Gassman  v.  Jarvis.  94  Fed.  Rep.  603; 

plain  of  the  refusal  of  the  court  to  per-  Chicago,  etc.,  R.  Co.  v,  Metalstaff,  (C. 

mit  him.  upon  the  closing  argument  of  C.  A.)  loi  Fed.  Rep.  769;  McCabe  v, 

bis  counsel,  to  take  a  nonsuit  as  to  this  Southern  R.  Co,,  107  Fed.  Rep.  213. 

issue.     Houston,  etc.,  R.  Co.  v.  Ennis-  4.  Boyd   v.   Steele,  (Idaho   1899)  59 

Calvert   Compress  Co.,   23  Tex.  Civ.  Pac.    Rep.   21;  Ferguson  v.  Ingle,  38 

App.  441.  Oregon  43. 

841*    1.  Whitcomb  r.  Stringer,  (Ind.  Discretion. — After    the    commence- 

1903)  66  N.  E.  Rep.  443,  holding  that  mentof  the  trial  the  matter  rests  in  the 

the  plaintiff  may  dismiss  at  any  time  sound  discretion  of  the  court.     Wabash 

before  the  jury  retires;  Oppenheimer  R.  Co.  v.  McCormick,  23  Ind.  App.  258; 

V,  Elmore,  109  Iowa  196;  Rumbough  Lando    v.   Chicago,   etc.,    R.    Co.,    81 

V,  Yoang,  119  N.  Car.  567,  holding  that  Minn.  279. 

the  plaintiff  may  lake  a  nonsuit  after  Judgment  on  a  Demnrrer  constitutes  a 

the  court  has  intimated  that  he  cannot  trial  within  the  meaning  of  the  statute, 

recover.  and  judgment  cuts  off  the  right  of  dis- 

80  Where  the  Defendant  Has  MoTod  for  missal.    Goldtree  v,  Spreckels,  135  Cal. 

the  Direction  of  a  Verdict,  and  the  court  666. 

has  indicated  that  it  will  sustain  the  5.  Hume  v.  Schtntz,  91  Tex.  204, 

motion,  the  plaintiff  may  dismiss.    Op-  6.  Atlanta,  etc.,   R.  Co.  v.  Hooper, 
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845.  /.  In  Term.  —  See  notes  3,  4. 

6.  When7(du]ita37TerminationC!aii]iotB«Had— ^.  When 

Prejudicial  to  Defendant.  —  See  note  6. 
844.  See  note  3. 
84«l«  See  note  5. 

846.  r.  After  Interlocutory  Decision.  —  See  note  2. 
848.  d.  After  Defendant's  Plea  Seeking  Affirmative 

Relief  —  XodMn  Bnit.  —  See  notes  3,  4,  5. 

(C.  C.  A.)  105  Fed.  Rep.  550  [citing  6  845.    6.  Baldwin  v.  Roman,  132  Ala. 

Encyc.  op  Pl.  and  Pr.  836,  838,  839] ;  323,  citing  6  Encyc.  op  Pl.  and  Pr.  843. 

Blecklejr  v.  White,  98  Ga.  594:  Connor  S46.    S.  IlolUngsworth.  etc.,  Co.  v. 

V,  Knott,  10  S.  Dak,  384;  Illinois  Cent.  Foxborough  Water  Supply  Dist.,   171 

R.  Co.  V,  Bentz,  loS  Tenn.  670;  Hooper  Mass.  450,  holding  that  dismissal  rests 

7/.  Atlanta,  etc..  R.  Co.,  107  Tenn.  712;  in  the  court's  discretion. 

Dane  v.  Daniel,  28  Wash.  155.  After  ths  AppolntaMit  «f  a  iMtlTtr  in 

Urst  Trial  on  Agreed  Case.  —  The  rule  a  suit  by  one  member  of  a  firm  against 

applies  although  the  first  trial  was  on  another   member  for  dissolution,  dis- 

an  agreed  statement  of  facts.     Pence  continuance    does    not  rest  with  the 

r.  Gabbert,  67  Mo.  A  pp.  493.  plainti£F.     Price  v.  Price,  21  N.  Y.  App. 

S4S.    S.  See  Williams  v,  Williams,  Div.  597. 

(Tex.  Civ.  App.  1896)  38  S.  W.  Rep.  948.    S.  Rodgers  v.  Parker,  136 Cal. 

261.  313. 

4«  Lyons    v.    Green,   68    Ark.    205;  4.  Par  tee  r.  Goldberg,  loi  Tenn.  664; 

Bleckley  p.  White,  98  Ga.  594;  Woods  Williams  v,  Williams,  (Tex.  Civ.  App. 

V.  Darling,  71  Vt.  348.  18^)  38  S.   W.   Rep.  261,  both  cases 

6.  Ex  p.  Jones,  133  Ala.  212;  Bald-  citing  6   Encyc.  of  Pl.  and  Pr.  848. 
win  V,  Roman,  132  Ala.  323  [both  cases  See  also  the  following  cases: 
citing  6  Encyc.  of  Pl.  and  Pr.  843];  Georgia,  —  Calhoun  i^.  Citizens  Bank- 
Stokes  r.  Little,  65  111.  App.  255  (where  ing  Co.,  113  Ga.   621;  Ray  v.  Home, 
the  complainant  held  funds  subject  to  etc..  Invest.,  etc.,  Co.,  106  Ga.  492. 
a  final  decree);  Kruger  r.  Persons,  52  Idaho,  —  Northwestern,     etc.,    Hy- 
N.  Y.  App.  Div.  50;  Allen  r.  Dayton  potheek  Bank  v,  Rauch,  (Idaho  1898) 
Hotel  Co.,  95  Tenn.  488;    Pullman's  51    Pac.    Rep.    764;    Boyd   v,   Steele, 
Palace  Car  Co.  v.  Central  Transp.  Co.,  (Idaho  1899)  59  Pac.  Rep.  21. 
171    U.  5,138;  American  Steel,  etc.,  Illinois. —  See    French    r.    Bellows 
Co.  V.  Mayer,  etc.,  Co.,  121  Fed.  Rep.  Falls  Sav.  Inst.,  67  III.  App.  179. 
127.  Kentucky,  —  Brashears    v,    Letcher 

After  XzecatioA.  —  Horion  v.  State,  County  Ct.,  (Ky.  1897)  41  S.  W.  Rep. 

63  Neb.  34.  22;  Terry  v.  Swinford,  (Ky.  1897)41  S. 

Annoyance  of  Beoond  Suit.  —  The  injury  W.  Rep.  553. 

to  the  defendant  from  a  dismissal  must  Ohio,  —  Brinkerhoff  r.  Smith,  57  Ohio 

be  something;  more  than  the  incidental  St.  610. 

annoyance  of  a  second   suit  for  the  Oregon,  —  See  Ferguson  v.  Ingle,  38 

same  cause.     HoUings worth,  etc.,  Co.  Oregon  43. 

V,  Foxborough  Water  Supply  Dist.,  171  Texcu,  —Smith    v,  Wilson,  18  Tex. 

Mass.  450;  Rainey  zr.  H.  C.  Frick  Coke  Civ.  App.  24;  Akard  v.  Western  Mortg,. 

Co.,  21  Pa.  Co.  Ct.  482,  8  Pa.  Dist.  144:  etc.,  Co.,  (Tex.   Civ.   App.   1896)  34  S. 

Pullman's  Palace  Car  Co.  v.  Central  W.  Rep.  139. 

Transp.  Co..  171  U.  S.  138.  Washington,   —   Washington      NaL 

S44,    3.  Where  the  HaintUris  in  De-  Bldg.,  etc.,   Assoc,    v,    Saunders,  34 

fault,  as  by  neglecting  to  bring  the  case  Wash.  321. 

on  for  trial,  the  defendant  is  entitled  United  States,  —  Callahan  v.  Hicks, 
to  have  the  suit  dismissed,  and  the  90  Fed.  Rep.  539. 
plaintiff  will  not  be  allowed  to  discon-  Amonnt  of  BeCmdant'i  Claim.  —  That 
tinue,  but  may  be  allowed  to  enter  a  the  amount  claimed  by  the  defendant 
decree  reciting  the  progress  of  the  ac-  is  insufficient  of  itself  to  give  jurisdic- 
tion and  dismissing  the  complaint  with  tion  to  the  court  will  not  alter  the  rule, 
costs  to  the  defendant.  Welsbach  Stacy  v,  Campbell,  (Tex.  Civ.  App. 
Light  Co.  V,  Mahler,  88  Fed.  Rep.  427.  1898)  45  S.  W.  Rep.  759. 
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8ftO.  See  notes  i,  2,  3. 

851.  Character  of  Craatarelaim  Bitiired.  —  See  notes  2,  3,  4. 

899.  See  note  i. 

After  8et-off  Barred.  —  Where  a  8et-o£F  not  deprive  the  plaintiff  of  his  right  to 

pleaded  bjr  the  defendant  is  barred  by  a  dismissal  though  an  answer  and  a 

the  statute  of  limitations  because  of  cross-bill  are  subsequently  filed.    By 

continuance  of  the  main  action  by  the  leave  of  court  the  plaintiff  may  file 

plaintiff,  the  right  of  the  plaintiff  toctis-  nunc  fro  tunc  a  substituted  motion  to 

miss  is  lost.    Baldsrin  v,  Roman,  132  dismiss.    McClellan  v.  Tootle,  3  Indian 

Ala.  323;  Exp,  Jones,  133  Ala.  212.  Ter.  325. 

IMnalMalof  One  of  Two  Gansflf  of  action  Ml.    8.  Tha  Cross-ViU  Voad  Hot  Bo 

may  be  allowed  where  the  defendant's  PorfMt  in  order  to  prevent  the  dismissal 

counterclaim  could  be  disposed  of  at  of  the  entire  case  by  the  nonsuit,  and 

the  trial  of  either.    Collin  v.  Farmers'  the  defendant's  pleading  may  be  aided 

Alliance  Mut.  F.  Ins.  Co.,  (Colo.  App.  by   the  allegations  in   the    plaintiff's 

1902)  70  Pac.  Rep.  698.  pleading.     Burford  v.  Bnrford.  (Tex. 
Tfao  PlaiatUr  Kay  Have  a  DismiMal  Civ.  App.  1897)408.  W.  Rep.  602. 

with  leave  to  the  defendant  to  proceed  In  TIHaois.  —  See  Dorn  v.  Gender,  85 

to  trial  on  his  set-off  or  counterclaim  111.  App.  521. 

notwithstanding  such  dismissal.    Sa-  S.  Belief  Agaliat  Oodstadaat  —  The 

maha  v.  Samaha,  18  App.  Cas.  (D.  C.)  plaintiff  may  discontinue  notwithstand- 

76;  Whitcomb  v.  Stringer.  (Ind.  1903)  ing  the  defendant  answers  and  seeks 

66  N.  E.  Rep.  443;  Adams  v.  Osgood,  affirmative  relief  against  a  codefendant. 

55  Neb.  766.  New  York  v.  Lynch,  i  N.  Y.  App.  Div. 

84S,    6.  Sydnor  Pump,  etc.,  Co.  v,  544.    See  also  Long  v.  McGowan,  16 

Rocky  Mount  Ice  Co.,  125  N.  Car.  80;  Colo.  App.  540. 

Rnmbough  v.  Young,  iiq  N.  Car.  567;  4.  Bardes  v.   Hutchinson,  113  Iowa 

Bailey  r.  Wilson,  34  Oregon  186;  Gil-  610;  Rnmbough  v.  Young,  119  N.  Car. 

reath  v.  Furman,  57  S.  Car.  289:  Bur-  567. 

ford  9.  Burford,  (Tex.  Civ.  App.  1897)  S53.    1.  Pray    v.   Life  Indemnity, 

40  S.  W.  Rep.  602.     Compare  State  v.  etc.,    Co.,    104    Iowa   114;    Peters    v. 

Lindsay,  24  Mont.  352.*  Chandler,  (Tex.  Civ.  App.  1899)  51  S. 

MO.    1.  IMforotioBaYy.  —  Janssen  v,  W.  Rep.  281. 

Whitlock,  58    N.   Y.  App.   Div.   367;  Where  Beliof  Is  OhtalnaUo  nndflrtho 

Walsh  V,  Walsh,  33  N.  Y.  App.  Div.  Ooaoral  Iisiio  the  plaintiff  may  take  a 

579.     See  also  Yellow  Pine  Co.  v.  Le-  nonsuit.      Wetsell    t/.   Hopkins,  (Tex. 

high  Valley  Creosoting  Co.,  32  N.  Y,  Civ.  App.  1902)  67  S.  W.  Rep.  1075. 

App.  Div.  281 ;  Wanamaker  v.  Megraw,  Aotion  to  Quiot  Title.  —  The  rule  an- 

(Supm.Ct.  Spec.  T.)  27  Misc.  (N.  Y.)'59i.  nounced  in  Moyle  v.  Porter,  51  Cal.  639 

2.  If  a  Domnrrflr  to  a  Coaatorelaim  Is  (cited  in  this  note  in  the  original  arti- 

Sostained,  such  counterclaim  is  elirai-  cle),  has  lately  been  departed  from  in 

nated  from  the  record,  and  the  plaintiff  California  on  account  of  a  change  in 

may  take  a  nonsuit  as  in  the  first  in-  the  statute.    The  subsequent  decision 

stance.  Fergusons.  Ingle, 38  Oregon43.  in  Wood  v.  Jordan,  12s  Cal.  639,  was 

S.  Kaufman  v,  Superior  Ct.,  115  Cal.  based  upon  the  authority  of  Moyle  v, 

152:  Sydnor  Pump,  etc.,  Co.  z/.  Rocky  Porter,    because    the    change    in    the 

Mount  Ice  Co.,  125  N.  Car.  80.  statute  was  not  called  to  the  court's  at- 

FOnding  a  Xotion  for  Leave  to  Plead  a  tention.      Islais,  etc..    Water    Co.    v. 

8et-off  the  court  may  permit  the  plain-  Allen,  132  Cal.  432. 

tiff    to   take  a  nonsuit.     Bingham  v.  In  Short  v,  Hepburn,  89  Tex.  622,  it 

Spruill,   84  111.    App.   218.      But    see  was  held  that  the  defendant  in  trespass 

Ringo  V.  New  Farmers'  Bank,  loi  Ky.  to  try  title  might  seek  affirmative  relief 

91,  holding  that  the  tender  of  an  answer  by  a  plea  in  reconvention,  after  which 

and  a  set-off  lakes  from  the  plaintiff  the  the  plaintiff  could  not  defeat  his  right 

right    to   dismiss    without    prejudice,  to  try  such  issue,  the  court  disHnguisk- 

See  also  Whitcomb  v.  Stringer,  (Ind.  ing    Hoodless  v.  Winter, '80  Tex.  638 

1903)  66  N.  E.  Rep.  443. '  (cited  In  this  note  in  the  original  article). 
Loss  of  Papon  After  Filing.  —  The  fact  in  that  it  was  the  intention  of  the  court 

that  a  motion  by  the  plaintiffs  to  dls-  in    that    case   to  hold   only   that  the 

miss  is  lost  after  it  has  been  received  particular  allegations  made  by  the  de- 

by  the  clerk  and  marked  *'  filed  "  does  fendant  therein  were  not  sufficient. 
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8a»-8«8    DISMISSAL,  DISCONTINUANCE,  Vol.  VI. 
85S.  //.  By  Nominal  Plaintiff  or  Trustee.  —  See  note  2. 

In  Aetioa  for  Dtath  by  Wrongfal  Aet.  —  See  note  5. 

7.  In  Suit  Brought  on  Behalf  of  Others.  —  See  note  7. 
8«i4«  See  note  2. 

855.  10.  By  Attorney  Without  Special  Authority,  or  by  Client 
Without  Attomey'i  Content.  —  See  note  7. 

856.  See  notes  i,  2. 

857.  IS.  At  to  Portion  of  Codefendanti  —  a.  In  General.  — 
See  note  i. 

b.  Inactions  Ex  Contractu  —  (i)  General RuU.— 

See  note  4. 

8«I8«  See  note  2. 

M3.     S.  State    v,    Flitcraft,    (Mo.  stipulation  it  is  paid  to  the  plaintiiT, 

1896)  36  S.   W.    Rep.   675;   Banfi^s  r/.  and  the  order  setting  aside  the  siipttla- 

Sulltvan,  (Tex.  Civ.  App.  1903)  73  S.  tion  at  the   instance  of    the  plaintiff 

W.  Rep.  74.    But  see  Gay  v,  Orcutt,  169  should  be  in  the  nature  of  a  rescission 

Mo.  400,  holding  that  where  parties  and  should  be  upon  condition  that  the 

transferor  assign  their  claims  for  con-  plaintiff  return  the  amount  paid  to  his 

venience,  economy,  or  other  reasons,  attorney. 

they  relinquish  their  right  to  control  the  Contra.  —  Rhutasel  v.  Rule,  97  Iowa 

litigation  and  cannot  resist  a  dismissal  20;  Brown  v.  Mead,  68  Vt.  215. 

on  motion  of  the  plaintiff  suing  in  bis  856.    1.  Evans  :/.  MuUer,  74  N.  Y. 

own  name.  App.  Div.  630,  77  N.  Y.  Supp.  1027. 

IiguAOtioii.  —  Where  a  discontinuance  S.  lion  on  Snlgoot-mattor.  —  Where  an 

will  result  in  irreparable  damage,  as  attorney   has    a    lien  on  a  recovery, 

where  an  administrator  threatens  to  parties  cannot,  by  voluntary  stipula- 

discontinue  an   action   the    result    of  tion,  discontinue  the  proceedings  and 

which  would  be  to  bar  all  rights  of  the  thus  deprive  the  attorney  of  his  lien 

beneficiaries,  it   maybe  prevented  by  for  fees.    Heaveoiich  r.  Alpena  Circuit 

injunction.    Miller  i^.  Coffin,  19  R.  I.  Judge,  1 11  Mich.  163.     But  liability  for 

164.  expenses  incurred  by  the  attorneys  and 

5.  Contra^    Styles    v,    Pennsylvania  for  the  value  of  the  services  of  such 

Steel  Co.,  2  Dauphin  Co.  Rep.  (Pa.) 257,  attorneys   under  a  contract  for   con- 

7  Del.  Co.  Rep.  (Pa.)  456.  tingent  fees  cannot  be  liilgated  on  the 

7.  Hirshfeld  v,  Fitzgerald,  157  N.  Y.  motion  to  dismiss.    Anderson  v.  Itasca 

166.     See  also  State  v,   Ludwig,  106  Lumber  Cx).,  86  Minn.  480;  Williams  tr. 

Wis.  226,  wherein  it  was  intimated  that  Miles,  63  Neb.  851;  Sims  v.  Davis,  48 

the  court  may  refuse  to  permit  a  dis-  Neb.  720. 

continuance  of  the  action  altogether  857,    1.  Bauer  cr.  Parker,  82  N.  Y. 

and  direct  that  it  be  continued  for  the  App.  I3iv.  289  (suit  against  corporate 

benefit  of  others.  directors). 

854.     S.   Falls   v,  Anglo-Teutonia  In  Equity   the  court  may  permit  a 

BIdg.,  etc.,  Assoc,  105  Tenn.  18  \citing  dismissal  as  to  a  part  of  the  defend' 

6  Enxyc.   op  Pl.   and   Pr.   853-986];  ants,  and  an  amendment  of  the  bill 

Hirshfeld  v.  Fitzgerald,  157  N.  Y.  166;  with    that    view.      Consolidated    Car 

Manning    v.    Mercantile    Trust    Co.,  Heating  Co.  v.  West  End  St.  R.  Co.,  50 

(Supm.  Cl.  Spec.  T.)  37  Misc.  (N.  Y.)  U.  S.  App.  314,  85  Fed.  Rep.  662.     But 

215.  after  a  dismissal  of  a  bill  as  to  indis- 

S55.    7.  Wells  v,  Penfield.  70  Minn,  pensable  defendants,  the  bill  stands  as 

66,  decided  under  a  statute  giving  to  to  any   further    proceedings    just   as 

an  attorney  authority  to  bind  his  client  though  they  had  not  been  made  parties 

in  any  proceeding  by  agreement  duly  in  the  first  instance.     Rucker  ».  Mor- 

entered  upon  the  minutes  of  the  court,  gan,  122  Ala   308. 

but  holding  that  the  court  may  set  aside  4.  Peninsula  Lumber  Co.  v.  Fehren- 

sucb  stipulation  if  it  is  improvidently  bach,  i  Marv.  (Del.)  98. 

made  or  ought  not  in  equity  or  good  858.    8.  Mayer  v.   Brensinger,  180 

conscience  to  stand;  and  that  if  money  111.  no,  citing  6  Encyc.  of  Pl.  and  Pr. 

is  paid  to  the  attorney  under  such  a  857-859. 
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Vol.  VI.  AND  NONSUIT.  83»-868 

8«i9«  See  notes  2,  3. 

8C6.  (2)  Objection   Waived  if  Not    Taken  Seasonably,  —  See 
note  4. 

(4)   Where  Authorized  by  Statute,  —  See  note  8. 

864.  c.  In  Actions  of  Tort.  —  See  note  3. 

865.  14.  As  to  Part  of  Claim  —  ^.  Under  Modern  Practice. 
—  See  note  3. 

867.  16.  To  What  Tribunak  Bight  Extends  —  AppeUst*  Govts.  — 
See  note  6. 

868.  T.  Leatb  of  Covbt  avd  Evtbt  —  1.  Leaye  of  Court  — 
<i.  In  General.  —  See  note  2. 

SoratiM  on  Bond.  ~  See  Caner  v,  Fi-  71  Vt.  11;  Hukill  r.  Maysville,  etc.,  R. 

delity,  etc.,  Co.,  134  Ala.  369,  wherein,  Co.,  72  Fed.  Rep.  745. 

in  an  action  against  cosureties  for  con-  In  an  Action  Againat  Two  aa  Joint  Tort- 

tribntion,  dismissal  was  allowed  as  to  feaoon,  it  is  held  in  Pennsylvania  that  if 

those  who  had  contributed;  Lucas  v,  the  plaintiff  fails  to  show  concert  of  ac- 

lohnson,  (Tex.  Civ.  App.  1901)  64  S.  tion  it  is  improper  to  enter  nonsuit  as 

W.  Rep.  823,  allowing  a  dismissal  as  to  one  and  judgment  as  to  the  other, 

to  (he  executor  of  one  surety.  Hart  v.  Allegheny  County  Light  Co., 

Where  the  Principal  in  a  Bond  Is  a  20I  Pa.  St.  234;  Wiest  r.  Electric  Trac- 

Fugitive  ixom  justice,  the  action  may  tion  Co.,  200  Pa.  St.  148.     In  such  cases 

be    dismissed    as  to  him.      Bopp    v,  the  plainti£F  may  nonsuit  as  to  one  and 

Hansford,  18  Tex.  Civ.  App.  340.  amend  bis  pleading  so  as  to  declare  for 

M9,  8.  Mayer  v,  Brensinger,  180  the  same  tort  against  the  other  defend- 
Ill,  no,  HHng  6  Encyc.  of  Pl.  and  Pr.  ant.  Booth  v,  Dorsey,  202  Pa.  St.  381. 
859.  See  also  A.  W.  Stevens  Co.  v.  Contra,  under  code  practice  in  Neio 
Kebr,  93  III.  App.  510;  Harris  v,  York,  see  Lipp  7/.  Otis,  28  N.  Y.  App. 
Humphrey,  103  111.  App.  45,  holding  Di v.  228;  Wallace  r.  Third  Ave.  R.  Co., 
that  where  the  remaining  defendant  36  N.  Y.  App.  Div.  57. 
objects,  judgment  cannot  be  sustained  SM,  S.  Montana  Ore  Purchasing 
against  him  without  an  amendment  of  Co.  v.  Boston,  etc.,  Consol.  Copper, 
the  declaration.  etc.,  Min.  Co.,  27  Mont.  288  (dismissal 

S.  Steele  v,  Kent  Circuit  Judge,  109  of  one  of  two  causes  of  action);  Weeks 

Mich.   647;    Alexander    v.   Wakefield,  r.  McPhail,  128  N.  Car.  131;  Industrial 

(Tex.  Civ.  App.  1902)  69  S.  W.  Rep.  77;  Lumber    Co.     v,    Texas    Pine    Land 

Jameson  v.  Officer,  15  Tex.  Civ.  App.  Assoc.,  (Tex.  Civ.  App.  1903)  72  S.  W. 

212.  Rep.  875;  Gulf,  etc.,   R.  Co.  v,  Dun- 

Aftor  Tordiel. —  McCampbell  cr.  Cavis,  man,  (Tex.  Civ.  App.   1896)  35  S.  W. 

10  Colo.  App.  242.     Contra^  Holmes  v.  Rep.  947.     See  also  Collin  v.  Farmers' 

Tjrler^  8  N.  Mex.  613.  Alliance  MuL  F.  Ins.  Co.,  (Colo.  App. 

4.   Calvert,    etc.,    R.   Co.   v,  1902)  70  Pac.  Rep.  6g8. 


Driskill,  (Tex.  Civ.  App.  1903)  71  S,        S67.    6.  Derick  e/.  Taylor,  171  Mass. 

W.  Rep.  997.  444. 

•.  Gundersoo  v.  Hasterlik,  too  111.        S6S.    8.  Vndor  Statute  the  right  is 

App.    429,    holding    that    the  Illinois  absolute  when  the  plaintiff  is  in  time. 

statute  controls  an  appeal  where  the  Baldwin  v.  Roman,  132  Ala.  323;  Stover 

trial  is  de  novo;  Edwards  v.  Renstrom,  v.   Stover,  (Idaho  1900)  61   Pac.   Rep. 

63  Kan.  883,  65  Pac.  Rep.  249.  462;  Eigenman  v,  Eastin,  17  Ind.  App. 

ITndv  Statnto  Ptraiittiiig  Sewal  Jndg-  580;  Derick  v,  Taylor,  171  Mass.  444; 

arati.  — Tillamook    Dsdry   Assoc,   v.  Horton    v.  State,   63  'Neb.   34;    Beals 

Schermerhorn,  31  Oregon  308;  Sadler  v.  Western  Union  Tel.   Co.,  53   Neb. 

V.  Nicholson,  49  S.  Car.  7,  601:    Ferguson   v.   Ingle,    38   Oregon 

964.    S.  West  Chicago  St.  R.  Co.  v.  43. 
Piper,    165    111.    325;    Baumeister    v.        FUin^  with  tho  Clerk  the  dismissal  or 

Markham,  loi  Ky.  122  (under  statute);  discontinuance    is    sufficient    in   such 

Gusdorff  r/.  Duncan,  94  Md.  160;  Min-  cases.     Boyd  v.  Steele,  (Idaho  1899)  59 

nich  cr.  Lancaster,  etc.,  Electric  R.  Co.,  Pac.    Rep.   21;  Derick  v,  Taylor,  171 

203  Pa.  St.  632;  Davenport  v,  Newton,  Mass.  444. 
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ses-srs  dismissal,  discontinuance,      Voi.  vi. 

868.  c.  Under  Code  Procedure  —  (i)  Order  and  Service 

Thereof —  la  0«ieral.  —  See  note  6. 
870.  (3)  Leave  Discretionary  —  in  General.  —  See  note  2. 
DiMrefeion,  Hew  EzerelMd.  —  See  note  3. 

87*.  d.  Dismissals.  —  See  note  i. 

87S.  2.  Entry  of  Order  —  Ai  General  Bequirement.  —  See  note  i. 

Where  Made.  —  See  note  2. 
874.  Belatee  te  lint  0tep  in  Prooeeding.  —  See  note  I. 
877.  yi   IVTOLVVTABT   TEBXI9ATI09   OF    SlHT   09    M0TI09  OF 

ADTSB8B  Pabtt  —  2.  Where  Motion  to  Dismiss  Appropriate  at  Law 

—  a.  Based  on  Record  —  in  criminal  OaM.  —  See  Indictments, 
Informations,  and  Complaints. 

b.  Nature  and  Scope  of  Motion  —  seope  of  xotion.  — 
See  notes  4,  S,  6. 

c.  Motion  to  Discontinue.  —  See  note  10. 

878.  4.  Motion  Mnst  Be  Specifie  —  a.  General  Rule.  —  See 
note  4. 

§69.    6.  Wyman  v,  Herard,  9  Okla.  877.    4.  Where  the  Statmte  Preeeribee 

35:  Aultman  v,  Becker,  10  S.  Dak.  58.  the  Oronnde  upon  which  a  case  may  be 

SeealsoWilliamst/.  Williams, (Tex.  Civ.  dismissed   and   provides    that    in    all 

App.  1896)  38  S.  W.  Rep.  261.  holding  other  cases   the   merits   must  be  de- 

that  in   Texas  after  answer  filed   the  termined,  the  court  cannot  dismiss  on 

right  to  discontinue  in  vacation  merely  a  ground  not  specified  in  the  statute, 

upon  payment  of  costs  does  not  exist.  Smith  v.  Bush,  (Indian  Ter.  1902)  69  S. 

S70.    8.  Kruger  v.  Persons,  52  N.  W.  Rep.  934. 

Y.  App.  Div.  50;  Knabb  v.  Conner,  30  6.  Matters  Appearing  Firet  in  BTidenee. 

Pittsb.  Leg.  J.  (Pa.)  285;  State  v.  Lud-  —  Where  a  note  and  mortgage  are  as- 

wig,  106  Wis.  226.  signed  as  collateral  security  for  a  debt, 

S.  Heineman  v.  Van  Stone,  (Supm.  a  suit  by  the  assignee  to  foreclose  the 

Ct.   App.   T.)  34   Misc.  (N.   Y.)    202;  mortgage  may  be  dismissed  on  motion 

Krugerr.  Persons,  52  N.  Y.  App.  Div.  50.  of  the  defendant  where  it  appears  that 

Abuse  ef  IMseretien.  —  See  Beals  r.  the  debt  was  paid  after  the  commence- 

Western  Union  Tel.  Co.,  53  Neb.  60c;  ment    of    the    action.      Matthews    v. 

Kilmer  v.  Evening  Herald  Co.,  70  N.  Canley,  48  S.  Car.  588. 

Y.  App.  Div.  291.  6.  Files  v,   Reynolds,  66  Ark.   314; 

ProhiUtion  will  lie  to  protect  the  right.  Hubbs  v.  State,  20  Ind.  App.  181  (as  to 

Hopkins  v,  Superior  Ct.,  136  Cal.  552.  defenseof  payment);  Attica  Slate  Bank 

See  also  I'rohibition.  v.  Benson,  8  Kan.  App.  566  (as  to  de- 

879.    1.  In  Taeation  the  clerk,   as  fense  of  former  adjudication);  Covert 

custodian  of   the   records,  enters  the  c.  Vonhardtmutt,  103  Tenn.  463  (as  to 

order  at  the  plaintiff's  request.     Lyons  accord  and  satisfaction). 

V,  Green,  68  Ark.  205.  10.  Herring  v.    Bender.  48  W.  Va. 

878.    1.  Truetl  v.  Onderdonk,  (Cal.  498,  citing  t  Encyc.  of  Pl.  and  Pr.  877, 

1897)  50  Pac.   Rep.  394,  120  Cal.  581;  and  afllrming  generally  the  principles 

Wolters  i\  Rossi,  126  Cal.  644.  stated  in  this  paragraph  of  text. 

S.  Entry  in  Begister  Alone.  —  Under  878.    4.  Stapf  v,  V.  Loever's  Gam- 

the  California  code  as  amended  mere  brinus  Brewing  Co..  i  N.  Y.  App.  Div. 

entry  of  the  order  in  the  clerk's  register  405;  Hartley  v.   Mullane,  (N.  Y.  City 

of  actions  is  sufficient.     Hopkins  v.  Ct.  Gen.  T.)  20  Misc.  (N.  Y.)4i$;  Law- 

Superior  Ct.,  136  Cal.  552.     But  this  son  v.  Gee,  $7  S.  Car  502. 

provision  is    not  exclusive,  and    the  A  Benewal  of  the  Motion  at  the  close 

plaintiff  may  make  his  motion  and  take  of  the  case  should  show  that  it  is  made 

the  order  of  the  court  dismissing  the  on   the  grounds  of  the  first   motion, 

action.     Richards  v,  Bradley,  129  Cal.  Lanahan   v,    Henry   Zeltner   Brewing 

670.  Co.,  (Supm.  Ct.  App.  T.)  20  Misc.  (N. 

874.    1.  Kaufman  v,  Superior  Ct..  Y.)  551.    See  also  Sullivan  v,  Suten 

115  Cal.  152.  Island  Electric  R.  Co.,  50  N.  Y.  App. 

158 


Vol.  VI.  AND  NONSUIT.  8T8-88* 

878.  SMIoii  tK  VoBfuit.  —  See  note  5. 
Sy*.  *.  Grounds  Stated  Are  Exclusive.  —  See  note  2. 
c.    General    Specification    Insufficient.  —  See 
note  3. 

880.  6.  Oral  Motion.  —  See  note  6. 

8.  Time  When  Motion  Muet  Be  Made  —  a.  In  Equity  — 
(1)  At  Hearing.  —  See  notes  9,  10. 

881.  b.  At  Law.  —  See  note  9. 

88*.  c.  Under  Code  Procedure.  —  See  note  4. 

IMv.  558.  where  the  motion  at  the  close  When    Xotion    Too   Broad.  —  Where 

of  the  case  was  held  to  be  sufficient.  notice  to  the  city  attorney  of  an  inten- 

JiriidiBtioB.  —  Where  it  is  patent  on  tion  to  commence  an  action  against  the 
the  face  of  the  writ  and  declaration  that  city  is  required  in  cases  of  personal  in- 
thecourtis  without  jurisdiction,  failure  juries,  a  motion  for  nonsuit  for  failure 
of  the  defendant  to  state  the  precise  to  serve  such  notice,  in  a  case  em  brae- 
ground  of  the  motion  cannot  confer  ing  a  further  claim  for  injuries  to  prop- 
jurisdiction.  Sanders  v.  Pierce,  68  Vt.  erty,  is  too  broad,  and  an  exception  to 
468.    See  also  Jurisdiction.  the  denial  thereof  cannot  be  sustained. 

8T8,   5.  Ferguson  z^.  Ingle,  38  Oregon  The  defendant  should  ask  for  a  dis- 

43[W£iMt£  14  Encyc.  op  Pl.  and  Pr.  117,  missal  of  the  claim  as  to  personal  in- 

1361:  Givens  v.  Keeney,  (Idaho  1900)  juries.     Werner  v,  Rochester,  149  N. 

63  Pac.   Rep.  no;    Idaho   Mercantile  Y.  563. 

Co.  V.  Kalanquin,  (Idaho  1900)  62  Pac.  880.    6.  By  Bvlo  of  Court  in  Pennsyl- 

Rep.    925*    Jackson    v.    Consolidated  vania  and   South  Carolina  the  motion 

Traction  Co.,  59  N.  J.  L.  25;  Rusher  v.  must  be  in  writing.    Walton  v,  Lsfever, 

Brennan,  (Supm.  Ct.  App.  T.)  29  Misc.  17   Lane.    L.    Rev.    203;    Graham   v. 

(N.  Y.)  142;  Boldt  V,  Epstein,  (N.  Y.  Seignious,  53   S.  Car.   132;    Sloan   v. 

City  Ct.  Gen.  T.)  29  Misc.  (N.  Y.)  583;  Courtnay,  54  S.  Car.  314. 

SkecQ  V.  Oregon  Short-Line  R.  Co.,  9.  On  Bill  and  Aaswor.  —  See  Green 5- 

22  Utah  413;   Mclntyre  v,  Ajax  Min.  boro  Natural  Gas  Co.  v.  Fayette  County 

Co.,  30  Utah  323;  Frank  v.  Beck,  19  Gas  Co.,  200  Pa.  St.  388  (bill  for  in- 

Uuh  35;  White  v,  Rio  Grande  Western  junction).    See  also  Harbert  v.  Mer- 

R.  Co.,  22  Utah  138;  Lewis  r.  Silver  shon,  169  111.  52,  holding  that  under  the 

King  Min.  Co.,  22  Utah  51;  Wild  v,  //A'i»<ifV  statute  a  bill  for  discovery  and 

Union  Pac.  R.  Co.,  23  Utah  265.  relief,  like  any  other  bill  for  relief,  if 

879*    S.  Coffee  v.  Phillips,  (Supm.  good  on  its  face  cannot  be  dismissed  on 

Ct.  App.  T.)  21  Misc.  (N.  Y.)663;  Gra-  motion  of  the  defendant  without  evi- 

ham  V,  Seignious,  53  S.  Car.  132;  Sloan  dence  after  replication  filed. 

V.  Conrlenay,  54  S.  Car.  314.  10.  Albion    Malleable    Iron    Co.   v, 

Whflro  tho  XodoB  Is  Hot  Spooiflo  the  Albion  First  Nat.  Bank,  116  Mich.  218. 

ruling  is  not  reviewable.    Jackson  v,  881.    9.  Bell  v.  Farwell,  189III.  414. 

Consolidated  Traction  Co..  59  N.  J.  L.  889.    4.  FaUvro  to  State  Cavso  of  Ac- 

25;  Ferguson  v.  Ingle,  38  Oregon  43.  tion.  —  A  motion  to  dismiss  an  action 

S.  7ailttro  te  Proro  Gaso.  —  See  Kafka  in  the  court  of  last  resort  on  the  ground 

V.  Levens<^n,  (Supm.  Ct.  App.  T.)  18  that  the  complaint  fails  to  state  a  cause 

Misc.  (N.  Y.)  202:  Boldt  v,  Epstein,  (N.  of  action  may  be  entertained  even  when 

Y.  City  Ct.  Gen.  T.)  29  Misc.  (N.  Y.)  583.  there  have  been  a  jury  trial  and  verdict 

Vo  Gkiio of  AotioB.  —  But  a  motion  to  or  judgment  in  the  lower  court.  Man- 
dismiss  on  the  ground  that  the  plain-  ning  v.  Roanoke,  etc.,  R.  Co.,  122  N. 
tiff  has  failed  to  show  facts  sufficient  to  Car.  824. 

constitute  a  cause  of  action  is  too  gen-  Whoro  a  Bomwror  te  tho  Oomplaiat  Is 

eral  where  the  specific  point  of  failure  Oronmled,  and  the  defendant  elects  to 

might  have  been  obviated  by  further  stand  by  the  demurrer,  all  that  remains 

proof,  had  the  court's  attention  been  to  be  done  is  to  establish  by  compe- 

called  to  it.     Weber  v.  Germania  F.  tent  proof  the  damage  to  which  the 

Ins.  Co.,  16  N.  Y.  App.  Div.  596.    See  plaintiff  is  entitled,  and  the  defendant 

also  Givens  v.  Keenev,  (Idaho  1900)  63  is  not  in  a  position  to  move  for  a  non- 

Pac.  Rep.  no;  Lewis  v.  Silver  King  suit  on  the  merits.     Howe  i^.  People,  7 

Min.  Co.,  22  Uuh  51.  Colo.  App.  535. 
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88tl.  11.  Oronnds  of  Diimissal  —  ^.  Want  of  Jurisdiction 

•  — (')  Of  Subject-tnatter  —  (»)  in  General.  —  See  note  5.     See  also 

Jurisdiction. 

887.  (b)  Otjeetion  —  How  Taken  —  At  Law  Generally.  —  See  note  5. 
Under  Code  Prooednre.  —  See  note  8. 

888.  To)  Who  May  Koto  to  IMimiii.  —  See  note  2. 
(d)  Proper  Time  for  Motion.  —  See  notes  4,  5. 
In  Chaneery.  —  Sec  note  6. 

889.  (2)  Of  Person  —  In  General  —  See  notes  3,  5,  6. 

891.  b.  Want  of  Equity  — (i)  /«  G^;!!^^/.  —  See  notes  i .  4. 

(2)  Objection  —  How  Raised —  Under  Striet  Chaneery  Praetiee. 
—  See  note  5. 


After  Bemand.  —  Where  a  motion  by 
the  defendant  to  dismiss  is  denied  and 
a  general  demurrer  to  the  complaint  is 
sustained  it  is  not  an  abuse  of  discre- 
tion  in  the  trial  court  to  allow  a  renewal 
of  the  motion  to  dismiss  after  remand 
of  the  case  for  error  in  sustaining  the 
demurrer.  Ventura  County  v.  Clay, 
119  Cal.  213. 

After  i^ppeal  to  Jnry.  —  Under  the 
Georgia  statute,  where  a  case  has  been 
tried  in  a  justice's  court  and  an  appeal 
regularly  entered   to  a    jury   in   that 


(N.  Y.)  115;  Christian  v,  Vance,  41  W. 
Va,  754;  Auer  v.  Lombard,  33  U.  S. 
App.  438,  72  Fed.  Rep.  209. 

The  Judgment  May  Show  that  th<  Dis- 
tnissal  Is  for  Want  0/  Jurisdiction^  so 
that  the  plaintiff  may  not  be  tarred 
from  proceeding  in  the  proper  court. 
McFadin  v.  San  Antonio,  22  Tex.  Civ. 
App.  140;  Strickland  v,  Sloan,  (Tex. 
Civ.  App.  1899)  50  S  W.  Rep.  622.  Sec 
also  Slorrie  v.  Woessner,  (Tex.  Civ. 
App   1898)  47  S.  W.  Rep.  837. 

§§7.    5.  Plea   in  Abatement.  —  See 


court»  the  magistrate  is  without  juris-  Guarantee  Co.   of   North   America  v, 

diction  before  the  tmpanelment  of  such  Lynchburg  First  Nat.  Bank,  95  Va.  480 

jury  to  entertain  a  motion  to  dismiss  (under  statute). 

for  any  defect  in  the  pleadings.    Merry  8.  Otherwise  when  the  objection  ap- 

V.  Wilds,  100  Ga.  425.  pears  on   the  face  of  the  complaint. 

After  Bahmiision  —  Failore  to  Demand  Byers  v.  Union  Cent.  L.  Ins.  Co.  17 

Judgment.  —  The  court  to  whom  an  ac-  Ind.  App.  loi. 

tion  haff  been  submitted  for  decision  888.    8.  One  Defendant  may  have  a 

cannot  dismiss  the  cause  because  the  bill  dismissed  as  to  all  for  a  defect  of 


defendant  has  failed  to  demand  a  non- 
suit, under  the  Calif ornia  si9Li\iXz  which 
pro\rides  that  an  action  may  be  dis- 
missed by  the  court  when  after  verdict 
or  final  submission  the  party  entitled 
to  judgment  neglects  for  more  than  six 
months  to  demand  such  judgment  and 
have  it  entered.  San  Jose  Ranch  Co. 
V.  San   lose  Land,  etc.,  Co.,  126  Cal.    Sanders  v.  Pierce,  68  Vt.  468. 


jurisdiction  apparent  on  the  face  of  the 
bill.     Rucker  v,  Morgan,  122  Ala.  308. 

4.  Can  ton  i  v,  Betts,  70  Conn.  386: 
Hammond  v.  Leavitl,  181  III.  416; 
Burgess  v.  Burgess,  71  N.  H.  293;  But- 
toro  V.  Whalen,  64  N.  J.  L.  461. 

5.  After  Verdiet.  —  Parker  t^.  South- 
ern   Express    Co.,    132    N.  Car.   128; 


322. 

885.  6.  Doherty  v.  Galveston,  19 
Tex.  Civ.  App.  708;  Jones  v,  Texas, 
etc.,  R.  Co.,  23  Tex.  Civ.  App.  65;  Hill 
V,  Strauss,  (Tex.  Civ.  App.  1900)  56  S. 
W.  Rep.  540:  Roller  v,  Zundelowitz, 
(Tex.  Civ.  App.  1903)  73  S.  W.  Rep. 
1070. 

Where  the  Jnriidietion  Is  Merely  Color- 
aUe  the  proceeding  may  be  dismissed. 


6.  Desert  King  Min.  Co.  v.  Wede- 
kind.  no  Fed.  Rep.  873. 

889.  3.  Compare  Rude  v.  Ohio 
Mut.  Relief  Assoc,  4  Ohio  Dec.  (Re- 
print) 244,  I  Cleve.  L.  Rep.  157. 

5.  Adair  v.  Feder,  133  Ala.  620. 

6.  Haslett  v.  Rodgers,  107  Ga.  239. 
891.    1.  Texatioai    8nit.  —  A    suit 

which  is  without  merit  and  is  vexatious 
may  be  dismissed.    Stewart  v.  Butler, 


People  V.  General  Electric  R.  Co..  172    (Supm.  Ct.  Spec.  T.)  27  Misc.  (N.  Y.) 
111.  129;  Lake  County  Com'rs  r.  Dud-    708. 


ley.  173  U.  S.  243. 

Without  Prcjndiee.  —  See  Lam  pert  v. 
Ravid,  (Supm.  Ct.  App.  T.)  33  Misc. 


4.  BaoXotn.  —  Jackson  v.  Knox,  119 
Ala.  520. 
Time  Given  to  Sue  at  law.  —  Where, 
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899*  By  Xotion  nnder  Xodtrn  Praetioe.  —  See  notes  I,  2,  4« 
Xotion  Decided  on  BlU  Only.  —  See  note  7. 

894.  (4)  At  What  Time  and  What  Stage  of  Cause  —  At  What 
suge.  —  See  notes  6,  8. 

89«i.  ^.  Remedy  at  Law  —  in  oeneno.  —  See  note  2.    See 
also  Remedy  at  Law. 

896,  AppUoation  and  Extent  of  Bole.  —  See  notes  7,  9. 

897.  d.  Defect  of  Parties  (see  also  Parties  to  Actions) 

—  (l)    Want  of  Parties  —  (a)  In  General  —  Under  Modem   Praotiee. — 
Sec  note  5. 

990»  (e)  Under  Code  Prooednre.  —  See  note  4. 

901.  (d)  By  Benrait.  —  See  note  2. 

in  a  suit  for  parlitioo,  the  court  ordered  Committee,  19  Pa.  Super.  Ct.  232; 
that  the  bill  be  retained  for  a  certain  Mast  v.  Stover  Mfg.  Co.,  177  U.  S.  485. 
time  with  liberty  to  the  plaintiff  in  the  And  see  Injunctions. 
meantime  to  proceed  at  law,  it  was  895*  8.  McGuire  v.  Pensacola  City 
held  that  a  dismissal  of  the  bill  pend-  Co.,  (C.  C.  A.)  105  Fed.  Rep.  677,  hold- 
ing a  writ  of  error  sued  out  by  the  ing  that  the  dismissal  should  be  with- 
plaintiff    in    the    action    at    law   was  out  prejudice. 

errooeons.     Brown  v.  Cranberry  Iron,  S96.    7.  Turner  v.  Newman,  (Ky. 

etc.,  Co.,  25  U.  S.  App.  692,  72  Fed.  1897)  39  S.   W.  Rep.  504:  Latham  v. 

Rep.  103.  Harby,  50  S.  Car.  428.     See  also  John- 

8M.    6.  On  'Hearing.  —  Willis    v,  ston  t/.  Berlin,  (Supm.  Ct.  Spec.  T.)  35 

Willis,  42  W.  Va.  522.  Misc.  (N.  Y.)  146;  Ashley  v.  Lehmann, 

999*    1.  Gardner    v.    Knight,    124  54  N.  Y.  App.  Div.  45. 

Ala.  273.  9.  Before    Hearing.  —  See    Dixon    v, 

2.  Coleman  v.   Butt,   130  Ala.   266;  Merchants,  etc..  Land  Co.,  103  Ga.  707. 

Blackburn  v,  Fitzgerald,  130  Ala.  584.  In  New  York^  under  the  code,  the 

Cwwi  MIL  —  Woodruff  v.  Adair,   131  ground  of  remedy  at  law  must  be  raised 

Ala.  530  (cross-bill).  by  answer  or  demurrer,  and  cannot  be 

4.  South,   etc.,   Alabama   R.  Co.  v,  raised   for  the  first  time  at  the  trial. 

Highland  Ave.,  etc.,  R.  Co.,  117  Ala.  Stiefel  v.   New  York  Novelty  Co.,  14 

395;  Hendricks  v,   Hughes,    117  Ala.  N.  Y.  App.  Div.  371. 

591;  Jackson  County  v.  Derrick,  117  997,    h.\ti  South  Carolina  iXitx^X'&Vko 

Ala.   348;  Lehman-Durr  Co.   v.  Griel  authority  to  move  to  dismiss  the  com- 

Bros.  Co.,  119  Ala.  262 ;  Brown  v,  Mize,  plaint  on  the  ground  of  defect  of  parties 

119  Ala.  id;  Tread  well  v.  Torbert,  122  defendant.     The   objection    must    be 

Ala.  297;  Coleman  v.  Butt,  130  Ala.  taken  by  demurrer  or  answer.    ShuU 

266;  Taylor  v.  Dwyer,  131  Ala.  91.  v.  Laughman,  54  S.  Car.  203. 

But  it  is  only  when  it  appears  from  Hero  Xotn.  —  McGlathery  v.  Richard- 

the  bill  that  amendments  can  be  made  son,     129     Ala.     653;     Nlelamora    v, 

which  would  entitle  the  complainant  Eureka,   163  111.  9,  holding  that  it  is 

to  relief  that  such  amendments  will  be  immaterial  by  whom  the  objection  is 

considered  as  made.    Tait  z^.  American  raised  and  the  bill  may  be  dismissed 

FreeholdLandMortg.  Co.,  132  Ala.  193.  on  motion  of  the  parties  who  appear. 

7.  Woodruff  V.  Adair,  131  Ala.  530.  900.    4.  See  Georgia  Music  House 

OnAfldavlt.  — The  court  will  not  dis-  v.  Wynn,  107  Ga.  402,  wherein  dis- 
missabillonaffidavit  for  want  of  equity,  missal  was  allowed. 
Snow  V,  Sargent,  106  Fed.  Rep.  230,  Dismiiial  on  the  Merits  for  a  defect  of 
notwithstanding  Mast  v.  Stover  Mfg.  parties  defendant  is  erroneous.  The 
Co.,  177  U.  S.  485,  holding  that  the  court  should  order  that  the  absent  party 
appellate  court  may  dismiss  a  bill  be-  be  brought  in  in  default,  and  then  it 
fore  answer  and  proof  on  appeal  from  may  dismiss  without  prejudice.  De- 
an order  granting  an  injunction.  nike  v,  Denike,  44  N.  Y.  App.  Div.  621. 

994.    <!.  Wilson  v.   Derrwaldt,  100  affirmed  167  N.  Y.  58;;.     See  also  Duff 

III   App.  396.  V,  Gatlo,  64  N.  Y.  App.  Div.  616. 

••  On  Hearing  te  Prtiiminary  I^jnno-  901.    8.  Heiqoinder  of  a  Surety  in  an 

—  Compare  Lyndall  v.  High  School  action  upon  an  attachment  bond  can- 
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993.  (3)  By  Portion  of  Codefendants  as  to  Them  —  (»)  iMndma 
of  Improptr  Party.  —  See  notes  5,  6. 

994.  (e)  Vouvlt  by  One  Codefinidaiit.  —  See  note  I. 

e.  Want  ok  Prosecution  — (i)  Statement  and  Scope 

of  Rule  —  To  Whot  Proooodingt  Applicable.  —  See  note  3. 
995*  (2)  Dismissal  of  Bill  in  Chancery.  —  See  note  3. 

997.  Failure  to  Snbititute  Partiee.  —  See  note  I. 

998.  (3)  Nonsuit  in  Actions  at  Law,  —  See  notes  2,  4. 

999.  Vature  of  Voiurait.  —  See  note  I. 

aot  properly  be  raised  by  motion  for  tained  an  order  of  revivor.     Mackaye 

nonsuit.    Cincinnati  Fourth  Nat.  Banic  v.  Mallory,  80  Fed.  Rep.  256. 

V.  Mayer,  100  Ga.  87.  FaUare  to  Take  Oat  Kaniate  after  re- 

1NMI.    5.  Rowe  v,  Simmons,  113  Cal.  versa!  or  remand  may  juatify  dismissal. 

688.  Neel  v.  McElhenny,  189  Pa.  St.  489; 

6.  See  Behrens  Drug  Co.  v.  Hamil-  Watson   v.   Boswell,  (Tex.  Civ.  App. 

ion.  (Tex.  Civ.  App.    1898)  45  S.  W.  1903)  73  S.   W.   Rep.   985:  Watson  v. 

Rep.  622,  holding  that  an  erroneous  Mirike,  (Tex.  Civ.  App.  1903)  73  S.  W. 

dismissal  as  to  one  defendant  on  the  Rep.  986. 

ground  of  want  of  jurisdiction  over  When  Flaintiff  Vet  in   IMkolt.  —  A 

nim,  cannot  be  complained  of  where  party  cannot  move  for  a  dismissal  for 

the  defendant  was  nevertheless  an  un-  want  of    prosecution   when   the  next 

necessary  party.  step  to  be  taken  in  the  orderly  dispo- 

904.    1.  But    see   Wight    v.  Com-  sitlon  of  the  case  is  to  be  taken  by  him. 

mercial  Bank,  115  Ga.  787.  Mackaye  v,  Mallory,  80  Fed.  Rep.  256. 

But  where  an  attorney  for  joint  de-  See  also  Shortell  v.  Green  County,  59 

fendants  stipulates  for  a  discontinuance  S.  W.  Rep.  522,  22  Ky.  L.  Rep.  Toio. 

as  to  one  of  them   the  other  cannot  After  Iisiie  Joined,  in  the  absence  of 

urge  the  nonjoinder  in  bar  of  further  statute  or   rule,   mere    delay  by    the 

froceedings.    Mayer  z/.  Brensinger,  180  plaintiff  in   bringing  the  case  on  for 

11.  no.  trial  will  not  justify  a  dismissal.    Bieloy 

S.  Inherent  Power. —  In  the  absence  v.  Keenan,  17  App.  Cas.  (D.  C.)  23s. 

of  a  statutory  prohibition  every  court  See  also  Hoy  v.  McConaghy.  14  Coio. 

has  the   power  to  dismiss  a  suit  for  App.  372;    McKenzte  v,  A.   P.  Cook 

want     of     prosecution.       People     v.  Co ,  113  Mich.  452. 

Jefferds,   126  Cal.  296;  Cone  r.  Jack-  9M.    S.  Smith   v.  Smith,  132  Ala. 

son,  12  Colo.  App.  461;  Hall  v.  Austin,  138;  Perry  v,  Wlttlch,  37  Fla.  237. 

(Tex.  Ciir.   App.   1903)  73  S.  W.  Rep.  907.     1.  See  Bauer  v.  Word,   135 

32:  Langford  v.   Murphey,  30  Wash.  Ala.  430,  decided  under  a  statute  allow- 

499;  Colorado  Eastern  R.  Co.  v.  Union  ing  twelve  months  to  revive. 

Pac   R.  Co.,  36  C.  C.  A.  263.  908.     8.   Declaration    VwmtmmMf 


Votwithitanding  a  Consent  Beferenee,  a  Tiled.  —  See  Waring  v,   Pennsylvania 

dismissal  of  the  action  for  failure  to  R.  Co.,  176  Pa.  St.  lya,  disfinfuisAtti  in 

prosecute  it  before  the  referee  may  be  Hillside  Coal,  etc.,  Co.  v.  Heermans, 

ordered  as  if  the  case  had   not  been  191  Pa.  St.  116,  wherein  it  was  held 

referred,  since  the  court  still   retains  that  though  there  was  a  delay  of  fifteen 

jurisdiction  of    the  action.      Stith   v.  years  after  the  summons  was  issued, 

Jones,    119    N.    Car.    428.     See    also  nonsuit  was  properly  denied. 

REFERENCES.  4.  In  tho  Abfonoe  of  the  Plaintiff  at  the 

Papers  Hot  in  Conrt.  —  The  fact  that  Trial,  judgment  of  nonsuit  or  dismissal 

the   papers  are  not  in  court  and  are  is  proper.    Crumley  v.  Lutx,  i8o  Pa. 

absent  from  the  custody  of  the  clerk  St.  476;  Patting  v.  Spring  Valley  Coal 

does  not  affect  the  validity  of  an  order  Co.,  39  C.  C.  A.  308,  98  Fed.  Rep.  8ii. 

dismissing  an  action  for  want  of  prose-  In  Lonlriawa,  —  New  Orleans  v.  Le 

cution.     Fones  v.  Rice,  (Tex.  Civ.  App.  Bourgeois,  50  La.  Ann.  501. 

1896)  35  S.  W.  Rep.  44.  999.    1.  Monteith   v.   Union   Pac, 

Iftet  of  BeviTor.  —  The  right  to  move  etc.,  R.  Co.,  13  O>lo.  App.  421  (wherein 

for  dismissal  is  not  lost  because  the  the  plaintiff  declined  to  offer  evidence); 

complainant's   administrator  has  ob-  Long  v.  McGowan,  x6  Colo.  App.  540 
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Under  Modern  Fnetlee.  —  See  note  4. 
910.  (4)  Under  Code  Procedure.  —  See  notes  i,  2. 

91 S.  (5)   Time  When  Motion  Is  Appropriate  —  Voni nits  and  Dii- 
Bimle  nader  Oode.  —  See  notes  2,  3. 

(refusal  of  plaintiff  to  amend  after  de-  S.  Fallnre  to  Serve  Defendant. —  Modoc 

morrer  sustained);  Wabash  R.  Co.  v.  Land,  etc.,  Co.  v,  Superior  Ct.,  128  Cal. 

McCormick,  23  Ind.  App.  258;  Felts  r.  255;  Siskiyou   County  Bank  v.  Hoyt, 

Delaware,  etc.,  R.  Co.,  170  Pa.  St.  432.  132  Cal.  81;  Sharpstein  z/.   Eells,  132 

M9.    4.  Carrickv.  Morrison,  2 Marv.  Cal.  507;  Grant  v,  McArthur,  137  Cal. 

(Del.)  157;  Wettav.  New  Orleans,  etc.,  270.     See  also  Green  v,  McCracken,  64 

R.  Co.,  107  La.  383,  holding  that  the  die-  Kan.  330,  holding  that  failure  to  serve 

cretiooary  granting  or  refusing  a  com-  the  defendant  within  sixty  days  after 

miseion  to  take  depositions  affords  no  the  filing  of  the  petition  is  not  ground 

ground  for  setting  aside  a  nonsuit  in-  for  dismissal. 

curred  by  failure  to  proceed  with  dili-  That  the  Failure  Was  Due  to  the  De- 

gence.  fendanfs  Solicitation  is  not  enough  to 

no*    1.  People  V.  Jefferds,  126  Cal.  prevent  dismissal.    Siskiyou  County 

296  [ciHngb  Encyc.  of  Pl.  and  Pr.  910  Bank  v,  Hoyt,  132  Cal.  81. 

and  holding  that  the  power  to  dismiss  On  Yolnntaiy  Appearanee  by  Defend- 

is  inherent]:  Mo  wry    t/.    Weisenborn,  ante.  —  See  Sharpstein  v.  Eells,  132  Cal. 

137  Cal.    no;    San   Diego  First   Nat.  507. 

Bank  v.  Nason,  115  Cal.  626;  Pyle  v.  A  Stipulation  that  the  plaintiff  may 

Piercy,  122  Cal.  383;  Davis  v.  Clark,  enter  judgment  at  any  time  is  suffi- 

126  Cal.  232;  San  Jose  Land,  etc.,  Co.  cientappearance.  Cooper  v.  Gordon,  125 

V.  Alien,  129  Cal.  247,  holding  that  Ihe  Cal.  296,  if  made  before  the'  expiration 

statute  prescribing  the  time  to  amend  of  the  statutory  period,  Grant  v,  Mc- 

or  answer  after  demurrer    does    not  Arthur,  137  Cal.  270. 

affect  the  right  to  move  for  dismissal;  Portion  of  CMefendanti.  —  The  statute 

Silverman  v.   Baruth,  42  N.  Y.  App.  in  California  authorizes  a  dismissal  as 

Div.  21.  to  those  defendants  who  have  not  ap- 

Alter  Stipnlatlon  for  Decision  by  the  peared  and  a  prosecution  against  those 

Oenrt  upon    documents  on    file,    and  who  have  made  an  appearance.     Peck 

without  reference  to  the  presence  of  v.  Agnew,  126  Cal.  607. 

the  attorneys  of  either  party,  it  is  error  Where   one  of    several    defendants 

to  dismiss    for   want  of   prosecution,  moves  to  dismiss  for  want  of  prosecution 

Lardner  v,  Windlr,  4  Kan.  App.  175.  and  the  other  defendants  are  neither 

The  Faet  tluit  the  Defendant  Has  Illed  noti6ed,  heard,  nor  represented  on  the 

a  Oo«nt«elaim  affords  00  reason   for  motion,  the  complaint  should  be  dis- 

denylng  his  motion  to  dismiss  for  in-  missed  only  as  against    the   moving 

excusable  delay  in  prosecuting.    Jacot  defendant.      Paulson   v.   New  Jersey, 

V.  Marks,  46  N.  Y.  App.  Div.  531.  etc  ,  R.  Co..  54  N.  Y.  App.  Dlv.  189. 

Death  er  XemoTal  <rf  Attem^.  —  The  Exteudon  <tf  Time  to  Answer.  —  Ac- 
California  statute  which  provides  that  ceptance  of  a  stipulation  extending  a 
when  an  attorney  dies  or  for  other  rea-  defendant's  time  to  answer  does  not 
son  ceases  to  act  Ihe  party  for  whom  bar  him  from  complaining  of  the  plain- 
he  was  acting  as  attorney  must,  before  tiff's  gross  laches  in  bringing  in  other 
further  proceedings  are  had  against  defendants.  Geoghegan  v.  Luchow, 
him,  be  required  by  the  adverse  party  75  N.  Y.  App.  Div.  581. 
to  appoint  another  attorney  or  to  appear  913*  8.  After  Toonger  Issnes  Tried, 
in  person  does  not  prevent  the  dis-  — Seymour  v.  Lake  Shore,  etc.,  R. 
misaal  of  the  action  for  want  of  prose-  Co.,  12  N.  Y.  App.  Div.  300;  Paulson 
culion  where  the  plaintiff  has  appointed  v.  New  Jersey,  etc.,  R.  Co.,  54  N.  Y. 
an  attorney  who  represented  him  at  the  App.  Div.  189. 

bearing    of    the    motion    to   dismiss.  S.  Uhlf elder  v,   Dunn,  (N.  Y.  City 

Nicol  V.  San  Francisco,  130  Cal.  288.  Cr.  Gen.  T.)  37  Misc.  (N.  Y.)  843,  an 

Aftw LeaTO to  nie  a  tnpiileniental  Com-  action  of  replevin. 
plaint  there  can  be  no  dismissal  for  Where  a  Case  Is  Pending  upon  Demnrrer 
laches  in  failing  to  bring  the  suit  to  to  the  complaint  there  is  no  error  in  re- 
trial prior  to  the  giTtne  of  such  leave,  fusing  a  motion  to  dismiss,  as  it  is  in 
Maoflon  v,  Munson,  51  N.  Y.  App.  Div.  the  defendant's  power  to  notice  the  de- 
43^  murrer  for  hearing.     Bignold  v,  Carr, 
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91 4«  {6\  Notice  of  Motion,  —  See  note  4. 

(7)  Granting  Motion  Discretionary,  —  See  notes  5,  7. 
91«i«  See  note  i. 

Suffldtnt  Baply  to  Motion.  —  See  note  3. 

916.  On  PayniNit  of  Coitf.  —  See  note  I. 

24  Wasb.  413.     Sec  however  Mowry  v.  Cal.  556;    Mowry  v,  Weisenborn,  137 

Weisenborn,  137  Cal.  no,  holding  that  Cal.    no;    Martin    v,   San   Fraodsco, 

the  plaintiff  IS  charged  with  diligence  131   Cal.   575;    San   Diego  First  Nat. 

in   prosecuting,   even   on  an  issue  of  Bank  v.  Nason,  115  Cal.  626;  Stanley 

law.     Compare  Langford  v,  Murphey,  v.  Gillen,  119  Cal.  176  (holding  that  dis- 

30   Wash.    499,    intimating    that    the  missal  is  discretionary  with  the  conn 

coutt's  inherent    power    to    clear  its  even  though  summons  is  issued  and 

docket  of   stale  actions  may  be  exer-  served  within  the  statutory  time);  Hoy 

cised  where  a  cause  has  stood  on  de-  v,  Leonard,  13  Colo.  App.  449;  Cabinet 

murrer  for  a  number  of  years,  notwith.  Makers'   Union    v,   Indianapolis.    145 

sunding  the  defendant's  light  to  bring  Ind.  671;  Graham  v,  Ackley,  21  N.  Y. 

the  issue  to  trial.  App.  [)iv.  416. 

914.  4.  Ditmiisal  of  Bill.  —  Becker  Tho  Ordor  Is  Boviowablo  if  the  appel- 
V,  Lebanon,  etc.,  St.  R.  Co.,  4  Pa.  late  court  can  see  from  the  record  that 
Super.  Ct.  372,  requiring  notice  be-  the  discretion  has  been  abused  or  im- 
cause  the  dismissal  is  a  final  order.  properly     exercised.      Silverman     v, 

PnbUoation  of  Ordor. —  The  Virginin  Baruth,  42  N.  Y.  App.  Div.  ai. 
statute  providing  for  publication  of  the  Propor  Ezorolso  of  Diioretion.  —  It  is 
order  of  dismissal  is  not  mandatory,  an  abuse  of  discretion  to  dismiss  for 
Echols  V,  Brennan,  99  Va.  150.  want  of  prosecution  on  motion  of  a  de- 
ft. Colorado  Eastern  R.  Co.  v.  Union  fendant  who  admittedly  has  no  defense 
Pac.  R.  Co.,  36  C.  C.  A.  263.  and  who  has  filed  a  sham  answer  for 
In  the  Absonoe  of  an  Abnso  of  disc  re-  the  purpose  of  delay.  Herman  v. 
tion,  dismissal  for  want  of  prosecution  Pacific  Jute  Mfg.  Co.,  131  Cal.  210. 
will  not  be  disturbed.  Cone  v.  Jack-  But  error  In  dismissing  an  action  fpr 
son,  12  Colo.  App.  461 ;  Hall  v.  Austin,  want  of  prosecution  is  not  available 
(Tex.  Civ.  App.  1903)  73  S.  W.  Rep.  where  another  ground  on  which  the 
32.  See  also  McLaughlin  v,  Clausen,  dismissal  was  based  was  sufficient. 
116  Cal.  487;'Wagg-Anderson  Woolen  Carlson  v.  Van  De  Vanter,  19  Wash. 
Co.  V.  Finkelstein,  105  Wis.  589.  32. 

A  Motion  to  Boinstato  is  likewise  ad-  8.  Tho  Bnrdon  to  Show  Ezonio  is  on  the 

dressed  to  the  court's  discretion.    Cone  plaintiff.      Seymour    v.    Lake    Shore, 

V,  Jackson,  12  Colo,  App.  461;  White's  etc.,  R.  Co.,  12  N.  Y.  App.   Div.  300. 

Appeal,  75  Conn.  314;  Ray  v.  Seitz,  106  And  where  the  delay  is  inexcusable  a 

Ga.  512;  Bird  v.  Burgsteiner,  113  Ga.  refusal  to  dismiss  constitutes  rcversi- 

1012;  Harrison   v.   Tate.  100  Ga.  317;  ble  error.    Jacot  v,   Marks,  46  N.  Y. 

Beckwith  v.  South  Covington,  etc.,  St.  App.  Div.  531;  Zafarano  v.  Baird,  80 

R.  Co.,  67  S.   W.  Rep.  18,  23  Ky.  L.  N.  Y.  App.  Div.  144. 

Rep.    2313;     Reaume     v.    Carpenter,  A  Motion  to  Bet  Asido  a  dismissal  may 

(Mich.  1902)  89  N.  W.  Rep.  953;  Mc-  be  granted   in    the  discretion   of  the 

Ewen  V,  Dimond,  81  N.  Y.  App.  Div.  judge  if  there  was  excusable  neglect. 

626:  Stith  V,  Jones,   119  N.  Car.  428;  Moore  t^.  Thompson,  138  Cal.  23;  Stilh 

Cummings  v.   Swepson.    124  N.  Car.  v,  Jones,    119   N.  Car.  428.    See  also 

579;  Schintz  V,  Hume,  (Tex.  Civ.  App.  Spokane,  etc..  Gold,  etc.,  Co.  v.  Colfelt, 

1898)  44  S.  W.  Rep.  680;  Fones  v.  Rice,  30  Wash.  628,  holding  that  a  dismissal 

(Tex.  Civ.  App.  1896)  35  S.  W.  Rep.  44;  would  not  be  set  aside  merely  because 

Wilson  V,  Seattle  Dry  Dock,  etc..  Co.,  of  absence  of  witnesses  and  of  counsel, 

26  Wash.  297.  no  sufficient  excuse  for  such  absence 

7.  Ryan  v.  Seaboard,  etc.,  R.  Co.,  89  appearing;    Alexander    v.    Smith,    20 

Fed.  Rep.  397,  construing  U.  S.  Equity  Tex.  Civ.  App.  304,  in  which  case  the 

Rule  38.  circumstances  were  deemed  sufficient 

915,  1.  Davis  v,  Clark,  126  Cal.  to  justify  setting  aside  the  dismissal 
332;  San  Jose  Land.  etc..  Co.  v,  Allen,  because  of  absence  of  counsel. 

129  Cal.  247;  Nicol  V.  San  Francisco,  916*    1.  McEwen  v.  Dimond,  81  N. 

X3oCal.  288;  Kennedy  z'.  Mulligan,  136  Y.  App.  Div.  626  (trial  and  disburse- 
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916.  BoUy  lodmotd  bj  Btfindaat.  —  See  note  5. 

Sitoppei.  —  See  note  6. 
919.  (9)   Without  Prejudice,  —  See  note  2. 

/.  Disobedience  to  Order  of  Court.  —  See  note  3. 

990,  Order  DitoHioiuuT.  —  See  note  2. 
[VodM.  —  See  note  2^.] 

g.  Laches.  —  See  note  3. 

991.  A.  Premature  Ground  of  Action.  —  See  note  2. 

/.  Grounds  OF  Discontinuance  — (2)  Gap  in  Proceed- 

ings^  etc.  —  See  note  4. 
See  notes  i,  2. 


ment   fees  and  costs  of  opening  the  pare  Edwards   v,  Middlelon,  28  Tex. 

motion).  Civ.  App.  316. 

M6*    6.  Severin  v.  Hopper.  (N.  Y.  Sa.  The  plaintiff  and  liis  attorney  are 

City  Ct.    Gen.   T.)  37   Misc.   (N.    Y.)  cliarged  with  notice  of  an  order  made 

863;    Reymond  v.  Keseberj?.  98    Wis.  in  the  case,  dismissing  the  action  for 

317  (negotiations  for  settlement  pend-  failure  of    the   plaintiff  to  substitute 

ing).  records   which    have   been   destroyed. 

8.  Hoy  V.   Leonard,    13  Colo.  App.  Stephenson  v.  Osage  Coal,  elc.«  Co.,  3 

44g.  Indian  Ter.  567. 

9M*    8.  Smith  v.  Smith,   132  Ala.  But  where  a  particular  order  must 

13S.  be  served  upon  the  party  personally 

S.  MtmiHaL  —  Timmons    v.    Pine  before  he  can  be  brought  into  contempt 

School  Tp.,  22  Ind.  App.  93;  Grover's  for  refusal  to  comply,  il  is  error  to  dis- 

Sttccession,  49  La.  Ann.  1050;  Jennings  miss  a  suit  for  failure  to  comply  with 

V.  Hardy,  51  La,  Ann.  867;  rlummer  an  order  served  upon  the  party's  attor- 

V,  Weil,  15  Wash.  427;  Carlson  v.  Van  ney.     Larson  v,  Larson,  9  S.  Dak.  i; 

De  Vanter.  19  Wash.  32.  Scott  v.  Scott,  9  S.  Dak.  125. 

An  action  by  a  father  for  damages  3.  Keeling  r.  Pittsburg,  etc.,  R.  Co., 

for  the  loss  of  services  of  his  minor  205  Pa.  St.  31. 

daughter  by  personal  injuries  should  Ml.    2.  Grotte   v,  Nagle,  50  Neb. 

not  be  dismissed  because  of  the  refusal  363,  wherein  dismissal  as  to  one  item 

of  the  daughter  on  reaching  her  ma-  was  allowed. 

jority  to  obey  an  order  requiring  her  4.  Mare  Delay,  when  the  parties  are  in 

to  submit  to  a  physical  examination  coutt  for  final  action,  will  not  operate 

by  a  physician.     Bagwell  7/.  Atlanta  as  a  discontinuance.     Lawler  v.  Ly- 

Consol.  St.  R.  Co..  109  Ga.  611.  ness,  112  Ala.  386.     See  also  Tyler  v. 

Ord«r  to  Elect  Claim. -r- See  Hilton  v.  Mutual  Dist.  Messenger  Co.,  17  App. 

Hilton.  62  S.  W.  Rep.  6,  22  Ky.  L.  Rep.  Cas.  (D.  C.)  85  (unavoidable  delay  in 

1934;  Jenkins  r.  Taylor,  (Ky.  1900)  59  serving  process). 

S.  W.  Rep.  853,  holding  that  the  court  Aotive    Interferenoe    by    the     party 

should  first  strike  out  one  of  the  causes  against  whom  the   discontinuance   is 

of  action,  and  then,  if  the  plaintiff  then  alleged  is  necessary,  and  mere  omis- 

refuses  to  proceed,  dismiss  the  action,  sion  of  a  cause  from  the  docket  by  the 

It  is  not  proper  to  dismiss  for  failure  clerk  will  not  operate  as  a  discontinu- 

to  make  the  election.  ance.     Ex p.  State,  115  Ala.  133;  Miller 

APerMiiptoryOrdflr  must  first  be  made,  v.   State,  no  Ala.  69,  the  latter  case 

before   there  can   be   disobedience   to  holding  further  that  the  rule  as  to  what 

justify   a    dismissal.     Ray   v.   Home,  works  a  discontinuance  is  the  same  in 

etc..  Invest.,  etc.,  Co.,  106  Ga.  492  (an  a  criminal  as  in  a  civil  case, 

equity  case);  Requard  v,  Theiss,  (N.  MS.     1.  Parsons  v.    Hill,  15   App. 

Y.  City  Ct.  Gen.  T.)  18  Misc.  (N.  Y.)  Cas.  (D.  C.)  532;  Derick  r.  Taylor,  171 

563.  Mass.  444.    See  also  Peninsula  Lumber 

flKM,    8.  B«iaftat«BMat.  —  So  the  re-  Co.  v,  Fehrenbach.  i  Marv.  (Del.)  98. 

instatement  of  a  case  dismissed  for  S.  Failure  to  Fnmiih  a  Copy  of  tiio 

failure  to  comply  with  an  order  of  court  Declaration  is  ground   for  discontinu- 

is  a  matter  of  discretion.     Frazer  v,  ance.      Brow    v,    Norton,    167    Mass. 

Moore*  28  Tex.  Civ.  App.  427.     Com-  472. 
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938.  (9)  Defects  in  Pleading—  Mlvt  to  flteto  teiiM  €f  Ante.  — 
See  notes  3,  4. 

990,  See  notes  i,  3. 

950.  noiore  to  File  Pteding.  —  See  note  3. 
XnltifurioiuBeu.  —  See  note  4. 
lliioelUiiaolu  Befaeti.  —  See  note  5. 

951,  See  note  2. 

Vonniiti.  —  See  note  3. 
(10)  Unauthorized  Suit.  —  See  note  8. 
9SS,  (13)   Want  of  Evidence  —  (a)  Voiuroitf  —  aa.  In  Gkneral  — 
In  Many  StatM  and  In  Federal  Cenrte.  —  See  note  5. 


8,  Chipman  v.  Cornwell,  iii  S.  Hobbs  9.  Cheaiica^  Nal.  Bank,  97 

Ga.  862,  holding  that  where  a  motion  Ga.  524;  Palmer  v.   Palmer.  8  N.  Y. 

to  dismiss  on  the  ground  that  the  pe-  App.  Div.  331;  Hand  v.  Shaw,  (N.  Y. 

tition  does  not  state  a  cause  of  action  City  Ct.)  20  Misc.  (N.  Y.)  698. 

is    sustained    with     leave    to    amend  930.    S.  Kremer  v.  Leathers,  70  S. 

within  a  certain  number  of  days,  the  W.  Rep.  843,  24  Ky.  L.  Rep.  1149. 

effect  of  the  order  is  to  take  the  case  4.  Soutbmayd  v.  Jackson,  (N.  Y.  City 

out  of  court  unless  the  amendment  is  Ct.    Gen.    T.)  15    Misc.   (N.  Y.)  476, 

filed  within  the  time  allowed.  where  the  objection  appeared  on  the 

4.  McCook  V.  Crawford,  114  Ga.  337;  trial. 
Hobbs  V.  Chemical  Nat.  Bank,  97  Ga.  6.  An  Entire  Action  Should  Vol  Bo  Ua- 
524;  Palmer  t/.  Palmer,  8  N.  Y.  App.  miiiod  because  of  the  insufficiency  of  a 
Div.  331;  Hand  v.  Shaw,  (N.  Y.  City  supplemental  petition  where  the  elimi- 
Ct.)  20  Misc.  (N.  Y.)  698;  James  River  nation  of  such  petition  leaves  the  plain- 
Nat.  Bank  v.  Purchase,  9  N.  Dak.  280.  tiff  with  a  cause  of  action.     Owens  v, 

A  judgment  of  dismissal  upon  sus-  Hughes,  (Tex.  Civ.  App.  1903)71  S.  W. 

tainingademurrer  will  not  be  reversed,  Rep.  783:  Sparks  v,  McHugh,  21  Tex. 

whether  a  demurrer  is  or  is  not  appro-  Civ.  App.  265. 

priate   in   the   particular    proceeding,  9*ll.      S.    Hargrove     v.     Cherokee 

where  the  petition  seeks  relief  to  which  Nation,   (Indian    Ter.    1902)  69  S.  W. 

the  plaintiff  is  not  entitled  under  any  Rep.  823. 

circumstances.    Crippen  v.  White,  28  3.  McCandlessv.  Conley,  115  Ga.  48; 

Colo.  298.  Flewellen   v.   Flewellen,  IT4  Ga.  403; 

Of  Bight.  —  Reissman  v.  Jacobowitz,  Reeves  v.  Jackson,  113  Ga.  182;  Kelly 

(N.  Y.  City  Ct.  Gen.  T.)  22  Misc.  (N.  ».  Strouse,   116  Ga.  872.     From  these 

Y.)  551.  cases  it  appears,  however,  that  what  is 

Like  Demnrrer.  —  Spies  v.  Michelsen,  known  in  Georgia  as  a  nonsuit  isequiv- 

2  N.  Y.  App.  Div.  226;  Cate  v,  Martin,  alent  to  the  common-law  demurrer  10 

69  N.  H.  610.  evidence.    See    generally   Drmurrkrs 

After  Evldenoo  Introduced  on  a  fact.  It  to  Evidence. 

is  too  late  to  move  to  dismiss  because  A  Complaint  Will   VoC   Bo  IHndnod 

the  complaint  fails  to  contain  allega-  merely  for  a  defective  statement  of  the 

tions  in  respect  to  such  fact.     McLain  cause  of  action.     Hileman  v.  Day  Bros. 

V.    British,     etc..    Marine     Ins.    Co.,  Lumber  Co.,    64  S.  W.   Rep.  419,  23 

(Supm.Ct.  App.  T.)i6Misc.  (N.  Y.)336.  Ky.  L.  Rep.  758;  Saunders  v.  Pendle. 

9d9.     1.  One    Good    Cavio.  —  See  ton,  19  R.  I.  292  (after  general  issue). 

Athens  v.  Smith,  iii  Ga.  870;  Hayden  8.  Person  v.    Fidelity,  etc.,  Co.,  84 

V.   Kirby,  (Tex.  Civ.  App.  1903)  72  S.  Fed.  Rep.  759. 

W.  Rep.  198.  Want  of  Anthority    of    Attonqr.  — 

In  Cue  of  Donbt  of   the  legal  suffi-  Ventura  County  v.  Clay,  119  Cal.  213; 

ciency  of  the  allegations  to  support  a  Bell  v.  Farwell,  189  111.  414. 

judgment,   the    safest    practice   is  to  933.     5.   Roberts  v.   Smith,  (Ariz. 

allow  the  plaintiff  to  go  to  the  jury  on  1898)  52  Pac.   Rep.   1120;  Wabash  R. 

the  merits.     Bourdette  v,  Sieward,  52  Co.  v,  McCormick,  23  Ind.  App.  258; 

La.  Ann.  1333.  Zittle    v,    Schlesinger,    46    Neb.   844; 

SrronooQi  Sefosal  Cnred  by  Kyidonoe.  Patting  v.  Spring  Valley  Coal  Co.,  93 

—  Gore  V,  Baldwin,  104  Ga.  329.  Fed.  Rep.  98. 
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9S4«  See  note  i. 
USA.  See  note  i. 

FnTaliiBff  Bvlt.  —  See  note  2. 
9S6.  See  note  2. 

Pr^ptr  Case  fnr  Vontiilt.  —  See  note  3. 
OS8*  See  notes  2»  3,  4. 


1.  Otntn.  —  In   Cough  ran   v,  S.  Delaware,  —  Baker  v,  Johnson,  2 

Bigelovr,  164  U.  S.  501,  it  was  held  that  Marv.  (Del.)  219. 

the  ml  log  in  Elmore  v,  Grymes,  i  Pet.  Georgia,  —  Blake  v.  Southern  K.  €^., 

(U.  S.)  469  (cited  in  the  preceding  note  108  Ga.  764  (after  remand  for  insuffi. 

in  the  orif^inal  article)  was  not  founded  ctency  of  evidence);  McDaniel  v.  Acme 

oa  the  constitutional  right  of  trial  by  Brewing  Cx>.,    113  Ga.   80;   Lyons  r. 

jury,  but  upon  the  absence  of  authority,  Waycross  Air-Line  R.  Co.,  114  Ga.  727; 

and  that  the  practice  of  the  particular  Roberts  v.  Albany,  etc.,  R.  Co.,  114 

•Ute  is  to  be  followed.  Ga.  678;  Taylor  v,  Georgia  Marble  Co., 

•M*     1.  Roberts  v.   Smith,  (Arls.  108  Ga.  807;  Lyons  v.  Bass,  108  Ga. 

1898)  53  Pac.  Rep.  1120;  Thompson  v,  573;  Porter  v.  Ocean  Steamship  Co., 

Missouri  Pac.  R.  Co.,  51  Neb.  537.  113  Ga.   1007;  Daniel  v,   Forsyth,  106 

TfiTMlssi  Jnror.  —  If  the  evidence  en-  Ga.  56S;  Freyermuih  v,  South-Bound 

titles  the  defendant  to  a  directed  ver-  R.  Co.,  107  Ga.  31:  Kennedy  v,  Scho- 

dict,  the  error  in  directing  a  nonsuit  is  field,  (Ga.  1901)  39  S.  E.  Rep.  480. 

without  prejudice.     Thompson  v.  Mis-  Montana.  —  Cummings    v,    Helena, 

souri  Pac.  R.  Co.,  51  Neb.  527;  Ziitle  etc..  Smelting,  etc.,  Co.,  26  Mcmt.  434. 

V   Schlesinger,  46  Neb.  844;  People's  New    York,  —  Nies     v.     Brooklyn 

Bank  v,  iEtna  Ins.  Co.,  (C.  C.  A.)  74  Heights  R.  Co..  68  N.  Y.  App.   Div. 

Fed.  Rep.  507.  259;  Caspers  v.  Dry  Dock,  etc.,  R.  Co., 

IfiiTslsBt  to  Vonsnit.  —  Manning  v,  22  N.  Y.  App.  Div.  156;  Dufif  v.  Gallo, 

Manchester  Mills,  70  N.  H.  582.  64  N.  Y.  App.  Div.  616;  Winfield  v, 

J«rr  OkUMt  Voaisidt.  —  But  as  to  the  Cauchois.  (Supm.  Ct.  App.  T.)  27  Misc. 

practice  in  Louisiana^  see  Solomon  v,  (N.  Y.)  773. 

Gardiner,  50  La.  Ann.  1293.  North  Carolina,  —  Meekins  v.   Nor- 

S.  Posten  V,  Denver  Consol.  Tram-  folk,  etc.,  R.  Co.,  127  N.  Car.  29. 

way  Co.,  II  Colo.  App.  187;  Cummings  Pennsylvania,  —  Fox  v.  Peoples,  201 

V,  Helena,  etc..  Smelting,  etc.,  Co.,  26  Pa.  St.  9:  Young  v.  Fager,  200  Pa.  St. 

Mont.  434:  Larson  v,  Knapp,  98  Wis.  329;  Johnston  v.  Youghlogheny  River 

178.  Coal  Co.,  183  Pa.  St.  623;  Reed  v,  Fi- 

XfiiTalMit  to  Bomiimr  to  EvitaMO.  —  delity,  etc.,  Co.,  189  Pa.  St.  596. 

Lee  V.  Knapp,  137  Mo.  385.  KhoJe  Island,  —  Rogers  v.  Granger, 

Vladiags    by    Court    Vnaooassary.  —  21  R.  I.  83. 

Barkley  v.  Barton,  15  Wash.  33.  Utah,  —  Burraston    v,    Nephi   First 

•M.    8.  At    Trial  —  Williams    v,  Nat.   Bank,   22  Utah  328;  Ensign  v. 

Finks.  156  Mo.  597:   Graham    v.  Par-  Fisher,  14  Utah  477. 

sons,  88  Mo.  App.  385.  93S.    8.  Tho  Foot  that  tho  PlaintUT  Is 

EirtliHltTt    9i  SvldoBOO. —  Where    by  a  Minor  will  not  necessarily  make  the 

reason  of  the  exclusion  of  the  plain-  question  one  for  the  jury.     Larson  v, 

tiff's  evidence   a   nonsuit  is  entered,  Knapp,  98  Wis.  178. 

either  by  the  court  of  its  own  motion  S.  Mineral      County     v,     Hinsdale 

(Colambia  River,  etc.,  Nav.  Co.  v.  Van-  County,  25  Colo.  95  (evidence  uncertain 

couver  Transp.  Co.^  32  Oregon  532),  or  and    insufficient);    Payne    v,    Atlanta 

by    the    plaintiff     under    permission  Consol.  St.  R.  (^o.,  105  Ga.  848;  Pace 

(American  Pub.,  etc.,  Co.  V.  Gibbes,  59  v,   Harris,  97   Ga.   357;    Mt.   Vernon 

S.  Car.  215),  the  nonsuit  is  not  volun-  Bank  v.  Porter,  148  Mo.  176;  U.  S.  Fi- 

tary.    And  where  a  nonsuit  is  ordered  delity,  etc.,   (>>.  v,   Donnelly,  (N.  J. 

after  competent  evidence  to  prove  an  1903)  54  Atl.  Rep.  457:  Holland  House 

account  has  been  excluded,  the  plain-  Co.  v,  Baird,  169  N.  Y.  136:  Burbridge 

tiff  need  not  gb  further  and  prove  nou-  v.  Kilgannon,  (N.  Y.  City  Ci.  Gen.  T.) 

payment  in  order  to  avail  himself  of  14  Misc.  (N.  Y.)  450;  Kennedy  v.  La 

the  error.    Cowdery  f^.  McChesney,  124  Porte  Tp.  Poor  Dist.,  15  Pa.  Super.  Cl. 

Cai.  363.  I;  Stone     Rogers,  17  Pa.  Super.  Cl. 
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939.  See  note  i. 

940.  See  notes  7,  9. 

94 !•  bb.  Motion  Not  Favored.  —  See  notes  3,  5. 
949*  See  note  i. 

cc.  Effect  of  Motion  as  Admission.  —  See  notes  2,  3. 
94S.  See  note  i. 

dd.  When  Motion  Properly  Denied  —  in  General.  —  See  note  2. 

358;  Dodd  V.  Williams-Smilhson  Co,,  New  K<>r>^.  —  Ladd  v.  iEtna  Ins.  Co., 

27  Wash.  89.  147  N'  Y.  478:  Williams  v.   Delaware. 

938.  4.  Downing  v,  Murray,  113  etc.,  R.  Co..  155  N.  Y.  158;  Marks  v, 
Cal.  455.  King,     ii     N.    Y.     App.     Div.    626; 

CenTenely,  where  the  plaintiff  would  Schwarxbaum  v.  Third  Ave.  R.  Co.,  54 

not  have  the  right   to  have  a  verdict  N.  Y.  App.  Div.  164;  Bruss  v,  Metro- 

against  him  set  aside,  he  will  not  be  politau  St.  R.  Co.,  66  N.  Y.  App.  Div. 

allowed  to  have  a  judgment  of  nonsuit  554;    Taylor  v.  Commercial  Bank,  68 

on   the    trial    set   aside.      Wigton   v.  N.  Y.  App.  Div.  458;  Ntes  v.  Brooklyn 

Bosler.  102  Fed.  Rep.  70.  Heights  R.  Co.,  68  N.  Y.  App.  Div. 

939.  1.  AbaolaU  Want  of  Evidsnoe  259;  Auld  v,  Manhattan  L.  Ins.  Co., 
IS  not  required.  Posten  v,  Denver  34  N.  Y.  App.  Div.  491;  Capasso  v. 
Consol.  Tramway  Co.,  11  Colo.  App.  Woolfolk,  25  N.  Y.  App.  Div.  234; 
187;  Cummings  v.  Helena,  etc..  Smelt-  Schaefer  v.  Central  Crosstown  R.  Co., 
ing,  etc.,  Co.,  26  Mont.  434;  Cohn  v,  (Supm.  Ct.  App.  T.)  30  Misc.  (N.  Y.) 
David  Mayer  Brewing  Co..  38  N.  Y.  114;  Lowy  r.  Metropolitan  St.  R.  Co., 
App.  Div.  5;  Hiddle  v.  National  F.  &  (Supm.  Ct.  App.  T.)  30  Misc.  (N.  Y.) 
M.  Ins.  Co.  [1896]  A.  C.  372.  775;  Schiller  v.  Dry  Dock,  etc.,  R.  Co., 

940.  7.  Solomon  v.  Gardiner,  50  (Supm.  Ct.  App.  T.)  26  Misc.  (N.  Y.) 
La.  Ann.  1293,  where  the  rule  was  ap.  392;  Johnson  v.  Thorn,  (Supm.  Ct. 
plied  to  a  plea  in  reconvention.  App.  T.)  27  Misc.  (N.  Y.)  771. 

9,  Elmore  v.   Elmore,  114  Cal.  516;  AWth   Carolina. — Capital    Piinting 

Case  V,  Central  R.  Co.,  59  N.  J.  L.  471.  Co.  v.  Raleigh.  126  N.  Car.  516;  Coley 

Where  the  Parties  Stipulate  for  a  Befer-  v.  North  Carolina  R.  Co.,  129  N.  Car. 

•noe  to  take    testimony    and    therein  407;  Moore  t.  Charlotte  Electric  St.  R. 

frame  the  issues  between  them,  the  de-  Co.,  128  N.  Car.  455;  Brinkley  r*.  Wil- 

fendant  cannot  thereafter  move  to  dis-  mington,  etc.,  R.  Co.,  126  N.  Car.  88; 

miss  on  the  ground  of  variance  between  Hopkins  v.   Norfolk,  etc.,  R.  Co.,  131 

the  proof  and  the  complaint.     Lake  v,  N.  Car.  463;  House  v.   Seaboard  Air 

Anderson.  76  N.  Y.  App.  Div.  189.  Line  R.  Co.,  131  N    Car.  103;  Howell 

941.  3.  See  Meekins  v.  Norfolk,  S'.^Norfolk.  etc..  R.  Co.,  124  N.  Car.  34. 
etc.,  R.  Co.,  127  N.  Car.  29,  in  which  Pennsyivania,  —  Black  v.  Ban,  14 
case,  however,  the  nonsuit  was  held  by  Pa.  Super.  Ct.  98. 

a  divided  court  to  have  been  properly  Same  Bole  as  on  Demnrrer  to  Evidenee. 

granted.  — Lee  v.  Knapp,  137  Mo.  385:  Curo- 

5.  Cain  v.  Gold  Mountain  Min.  Co.,  mings  f.  Helena,  etc..  Smelling,  etc., 

27  Mont.  529.  Co.,  26  Mont.  434:  Purnell  r.  Raleigh, 

943.    1.  Smith   v.   Rome.   108  Ga.  etc.,  R.  Co.,  122  N.  Car.  832;  Whitley 

765;  Shiflettr.  Cedarlown,  III  Ga.  834;  v.   Southern   R.   Co.,  122  N.   Car.  987; 

Bellinger  v,  Thompson,  112  Ga.    ici;  Johnson   v.   Southern    R.  Co.,  122  N. 

Brooks  V,  Libby,  89  Me.  151 ;  Frank  v.  Car.  955;  Cameron  v.  Great  Northern 

Beck,  19  Utah  35.  R.  Co  ,  8  N.  Dak.  124. 

S.  Marcotte    v.   Allen,    91    Me.   74;  943.    1.  New  Jersey  School,   etc., 

Cameron  v.  Ken  yon-Con  nel I  Commer-  Furniture  Co.  v.  Board  of  Education, 

cial  Co..  22  Mont.  312;  Fox  v.  Peoples,  58  N.  J.  L.  646;  Gallagher  v,  McBride. 

201   Pa.   St.  9.     See  also  the  cases  in  63  N.  J.  L.  422;  Day  v.  Donohue,  62 

the  next  succeeding  note.  N.  J.  L.  380;  Marks  v.  King,  11  N.  Y. 

8.  California,  —  Hanley  v.  California  App.  Div.  626;  Ryan  v.  Ardis.  190  Pa. 

Bridge,  etc.,  Co..  127  Cal.  232;  Ferris  St.   66;   Heinze   v.   South   Gteen   Bay 

V.  Baker.  127  Cal.  520.  Land,  etc.  Co..  109  Wis.  99. 

Montana,—  Cain  v.  Gold  Mountain  Witness  Must  Be  Deemed  CredlUe. — 

Min.  Co.,  27  Mont.  529.  Bradley  ».  Second  Ave.  R.  Co.,  34  N. 
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944,  See  notes  i,  2. 
94«l«  See  notes  i,  3. 
946.  See  notes  i,  2. 


Y.  App.  Div.  284;  Bell  v.  Mills,  78  N. 
Y.  App.  Div.  42. 

IMS.  S.  California, — Piass  v.  Plass, 
121  Cal.  131,  holding  that  nonsuil should 
be  denied  where  the  complaint  would 
have  been  good  against  a  general  de- 
marrer  if  the  facts  proved  had  been 
stated  therein. 

Colorado,  —  Hazy  v.  Woiike,  23  Colo. 

556. 

OmnicHcut,  —  Fitch  v.  Bill.  71  Conn. 

Georgia. — Southern  Bauxite  Min.. 
etc.»  Co.  V.  Fuller,  116  Ga.  695. 

Idaho.  —  Idaho  Mercantile  Co.  v. 
Kalanquin,  (Idaho  1900)  62  Pac.  Rep. 
925. 

New  Hampshire,  —  Edgerly  v.  Union 
St.  R.  Co.,  67  N.  H.  312. 

New  York,  —  Schwarzbaum  v.  Third 
Ave.  R.  Co.,  54  N.  Y.  App.  Div.  164; 


68  N.  H.  299;  Brown  v.  Fitzgerald,  70 
N.  H.  211. 

North  Carolina,  —  Hopkins  v,  Nor- 
folk, etc.,  R.  Co.,  131  N.  Car.  463; 
Willis  :'.  Atlantic,  etc.,  R.  Co.,  122  N. 
Car.  905.  Any  evidence  more  than  a 
mere  scintilla  requires  submission. 
Coble  V.  Huffines.  132  N.  Car.  399:  Cox 
V.  Norfolk,  etc.,  R.  Co.,  123  N.  Car, 
604;  Brinkley  v.  Wilmington,  etc.,  R. 
Co.,  126  N.  Car.  88. 

North  Dakota. — Cameron  v.  Great 
Northern  R.  Co.,  8  N.  Dak.  124. 

Ohio.  —  Cleveland  Axle  Mfg.  Co.  v. 
Zilch,  6  Ohio  Cir.  Dec.  699,  12  Ohio 
Cir.  Ct.  578;  Miller  v.  Armleder,  6 
Ohio  Dec.  340,  4  Ohio  N.  P.  234;  Mc- 
Cariy  v.  Baltimore  R.  Co.,  11  Ohio  Cir. 
Dec.  229,  20  Ohio  Cir.  Ct.  536. 

South  Carolina.  —  Walterboro,  etc., 
R.  Co.  V.  Hampton,  etc.,  R.,  etc.,  Co., 


Brass    v.  Metropolitan  St.  R.  Co.,  66    64  S.   Car.  383;  Kolb  v.  Jones,  62  S. 


N.  Y.  App.  Div.  554;  Schlesinger  v. 
Columbian  F.  Ins.  Co.,  37  N.  Y.  App. 
Div.  531;  Woolsey  r.  Lasher,  35  N.  Y, 
App.  Div.  108;  Webci  v.  Germania  F. 
Ins.  Co.,  16  N.  Y.  App.  Div.  596; 
Reilly  1^.  Atlas  Iron  Constr.  Co.,  3  N. 
Y.  App.  Div.  363;  DavidofI  v.  Wheeler, 


Car.  193;  Smailey  v.  Southern  R.  Co., 
57  S.  Car.  243;  Rykard  v.  Davenport, 
61  S.  Car.  215;  Jenkins  v.  Charleston 
St.  R.  Co.,  58  S.  Car.  373;  Marshall  v. 
Mitchell,  59  S.  Car.  523;  Going  v.  Mu- 
tual Ren.  L.  Ins.  Co.,  58  S.  Car.  201; 
Beckham  v.  Southern  R.  Co.,  50  S.  Car. 


etc.,  Mfg.  Co.,  (Supm.  Ct.  App.  T.)  16  25:  Cave  v.  Anderson,  50  S.  Car.  293; 

Misc.  (N  Y.)  31.  Mack  r.  South  Bound  R.  Co.,  52  S.  Car. 

Oregon,  —  West  v.   Eley,  39  Oregon  323;  Townes   v.   Augusta,    52  S.  Car. 

461.  396;  Salley  v.  Manchester,  etc..  R.  Co., 

Proof  of  Ono  Gftusa  Prevonts  Noninit  62  S.  Car.  127;  Davis  v.  Atlanta,  etc.. 

Though   Complaiiit    Mnltifarlom.  —  Mc-  Air  Line  R.  Co.,  63  S.  Car.  370;  Barnes 

Clure  V.  Central  Trust  Co..  165  N.  Y.  v.  Rodgers,   54  S.  Car.  115;  Sloan  v. 

108.     See  also  Van  Pub.  Co.  v.  West-  Courlenay,  54  S.  Car.  314;  Rinake  v. 

inghouse,  72  N.  Y.  App.  Div.  121.  Victor  Mfg.  Co.,  55  S.  Car.  179;  Rlor- 

944.    1.  De  St.  Aubin  v.  Field,  27  dan  v.  Doty,  56  S.  Car.  iii;  Ruther- 


Colo.  414;  Venable  v.  Randall,  113  Ga. 
1042;  Flewellen  v.  Flewellen,  114  Ga. 
403;  Ambrose  v.  Seaboard,  etc.,  R. 
Co.,  115  Ga.  475;  Dover,  etc.,  R.  Co.  v. 
Deal,   115  Ga.  42;  Philpot  v.  Chatta- 


ford  V.  Southern  R.  Co.,  56  S.  Car.  446. 

West  Virginia, — Guinn  v.  Bowers,  44 
W.  Va.  507  (motion  to  exclude  the  plain- 
tifl*s  evidence  and  dismiss  the  action). 

945.    1.  The  Cotirt  Cannot  Woigh  the 


nooga,  etc.,  R.  Co.,  114  Ga.  295;  Ray  Evidence  on  such  a  motion  in  a  jury 

f.   Green,    113  Ga.   920;    Williams   r.  case.    Howell  ».  New  York  Cent.,  etc., 

Delaware,  etc.,  R.  Co.,  155  N.  Y.  158;  R,  Co.,  68  N.  Y.  App.  Div.  409. 

Kohl  fy.  Metropolitan  St.  R.  Co.,  (N.  8.  Wassermann    v.   Sloss.    117   Cal. 

Y.  City  Ct.  Gen.  T.)  32  Misc.  (N.  Y,)  425;  Cohen  v.  Schneider,  70  Conn.  505; 


765. 

8.  Colorado,  —  Denver,  etc.,  R.  Co,  v. 
Smock,  23  Colo.  456. 

Georgia,  —  Paulk  v.  Tanner,  106  Ga. 
219. 

Idaho,  — York  v.  Pacific,  etc.,  R.  Co., 
(Idaho  1902)  69  Pac.  Rep.  1042. 

New  Hampshire.  —  State  v,  Collins, 


Denson  v.  Denson,  iii  Ga.  809;  Barker 
V.  Barth,  192  111.  460;  Hodges  v.  Rich- 
ards, 30  N.  Y.  App.  Div.  158;  Capasso 
V.  Woolfolk,  25  N.  Y.  App.  Div.  234: 
Short  V.  Gill,  126  N.  Car.  803;  Randall 
V.  Hoquiam,  30  Wash.  435;  Bartlett  v. 
Clough,  94  Wis.  196. 
946.    1.  Qnestioni   Involving  NegU- 
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94T«  See  notes  i,  3. 

LiaitetiAB  ol  PrindyU.  —  See  note  5. 

fe.  Proper  Time  to  Make  Motion  —  At  Opniif.  —  See  notes 
10,  II. 
948,  B«r«r«  Sabmiitira  of  GftoM.  —  See  note  2. 

BwiBg  ProgTMi  tf  ORiat.  —  See  note  3. 


as 


\,  —  Mabnkea  r.  Chotea  Freehold-        i.  Mt.  Verooo  Bank  v.  Porter,  148 
ers,  62  N.  J.  L.  404;  Capital  Prioting    Mo,  176. 
Co.  v.  Raleigh,  126  N.  Car.  516. 

Presumption  Raised  by  Law.  —  Sims 
V,  Western,  etc.,  R.  Co.,  11 1  Ga.  820; 
Strom  V.  Georgia  R.,  etc.,  Co.,  108  Ga. 
758;  Reagln  v.  Almand.  112  Ga.  740. 


la  Tks    PnetiM  If 

legitimate  in  proper  cases.  Sims  v. 
Metropolitan  St.  R.  Co.,  65  N.  Y.  App. 
Div.  270:  Montgomery  p.  Bovd,  78  N. 
Y.  Ap)>.  Diir.  64.  But  it  is  disap- 
Negligence  Inferred,  —  Bliss  v.  Berger  proved.  Garrison  v.  McCullougb,  26 
County  Traction  Co.,  64  N.  J.  L.  601;     N.  Y.  App.  Div.  467. 


Shay  V.  Camden,  etc.,  R.  Co.,  66  N.  J. 
^  334;  Day  V,  Donohue,  62  N.  J.  L. 
380. 

Contributory  Negligence.  —  As  sup- 
porting  the  first  paragraph  of  the  origi- 
nal note,  see  Caspers  v.  Dry  Dock, 
etc.,  R.  Co.,  22  N.  Y.  App.  Div.  156. 
See  also  Taylor  v.  Georgia  Marble  Co., 
108  Ga.  807. 

As  supporting  the  second  paragraph 
of  the  oiiginal  note,  see  Ryan  v.  Ardis, 
190  Pa.  St.  66.  See  also  Lee  v.  North 
Jersey  St.  R.  Co.,  66  N.  J.  L.  336  (non- 
suit denied  in  case  of  conflict  as  to  con- 
tributory negligence). 

In  North  Car^/fUM  contributory  negli- 
gence as  an  affirmative  defense  cannot 


11.  Montgomery  v.  Boyd,  78  N.  Y. 
App.  Div.  64.  See  also  Garrison  v.  Mc- 
Cullougb, 28  N.  Y.  App.  Div.  467. 

What  Gonildared.  —  AU  the  facts  al- 
leged in  the  complaint  and  those  re- 
ferred to  in  the  opening  should  be 
considered,  unless  the  latier  are  ob- 
jected to  as  not  admissible.  ScoCt  v. 
New  York,  27  N.  Y.  App.  Div.  240. 

948.  f.  Th«  Lif^al  &bel  tf  Mliiig 
to  MoTO  for  a  dismissal  at  the  close  of 
the  evidence  is  to  consent  to  the  sub- 
mission of  the  case  to  the  jury.  Wang- 
ner  v.  Grimm,  169  N.  Y.  421:  Hobson 
V.  New  York  Condensed  Milk  Co.,  25 
N.  Y.  App.  Div.  III. 

So  of  a  failure  10  renew  at  the  close 
be  considered  on  a  motion  to  nonsuit  of  the  case  a  motion  for  dismissal  made 
the  plaintiff  at  the  close  of  his  testi-    at  the  close  of  the  plaintiff's  testimony. 


mony.  Powell  v.  Southern  R.  Co.,  125 
N.  Car.  370;  Cogdell  v.  Wilmington, 
etc.,  R.  Co.,  124  N.  Car.  302;  Winkler 
V.  Carolina,  etc.,  R.  Co.,  126  N.  Car. 
370. 

•4#*  S.  Wiseman  v.  Greene,  123  N. 
Car.  395;  Davenport  v.  Dose,  40 
Oregon  336.  See  also  Bartlett  v. 
Clough,  94  Wis.  196. 


Hopkins  v.  Clark,  158  N.  Y.  299;  Little- 
John  f.  Shaw,  159  N.  Y.  188;  Clements 
V.  Beale,  53  N.  Y.  App.  Div.  416; 
Brown  v.  Levy,  (N.  Y.  City  Ct.  Gen. 
T.)  34  Misc.  (N.  Y.)  S12:  Kafka  v.  U- 
vensohn,  (Supm.  Ct.  App.  T.)  18  Misc. 
(N.  Y.)  202;  Connell  v.  Stalker,  (N.  Y. 
City  Ct.  Gen.  T.)  20  Misc.  (N.  Y.)  423; 
Rusher  v.  Brennan,  (Supm.  Ct.  App. 


Mr.    1.  GoBTinely,  where  issues  of  T.)  29  Misc.   (N.  Y.)   142;  Wright  v. 

fact  are  presented  by  the  replication.  May,  (Supm.  Ct.  App.  T.)  29  Misc.  (N. 

it  is  error  to  nonsuit  the  plaintiff  for  Y.)  300;    Ftaser  v.  Alpha  Combined 

failing  to  assume  the  burden  of  such  Heating,  etc.,  Mfg.  Co.,(N.  Y.  City  Ct. 

issues  when  he  is  proving  his  case  in  Gen.  T.)  25  Misc.  (N.  Y.)  422;  Kraetier 

chief.     Fitch  v.  Bill,  71  Conn.  24.  v.  Thomas,   (Supm.   Ct.   App.  T.)  23 

S.  Houck  V.  Linn,  56  Neb.  743;  New  Misc.  (N.  Y.)329:  Dunham  v.  Harlam, 

Jersey  School,  etc..  Furniture  Co.  v.  (Supm.  Ct.  App.  T.)  22  Misc.  (N.  Y.) 

Board  of  Education,  58  N.  J.  L.  646;  318;  Scott  v.  Yeandle,  tSupm.  Ct.  App. 


Lance  v.  Apgar,  60  N.  J.  L.  447. 

Partial  BeooTsrj  ProTsd.  —  See  Teas- 
ley  V.  Bradley,  no  Ga.  497:  Bell  v. 
Ober,  etc.,  Co..  in  Ga.  668;  Leber  v. 
Stores,  (Supm.  Ct.  App.  T.)  31  Misc. 


T.)  20  Misc.  (N.  Y.)  89;  Hardy  v.  Eagle. 
(Supm.  Ct.  App.  T.)  25  Misc.  (N.  Y.) 
471;  Helmuth   v.   Apgar,  (Supm.  Ct. 
App.  T.)  17  Misc.  (N.  Y.)  623. 
S.  Butler  v.  Supreme  Council,  etc., 


(N.  Y.)474;  Rakestraw  v.  Floyd,  54  S.  43  N.  Y.  App.  Div.  531  (after  submis- 
Car.  288;  Young  v.  Western  Union  sion  to  jurv  and  failure  to  agree  on 
Tel.  Co.,  65  S.  Car.  93.  verdict). 
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949,  AfUr  Ividnoe  Vy  JMradut.  —  See  note  2. 
9JMI.  XMMwml  ol  KotiML  —  See  note  i. 

Btmrattm  of  IMtoa.  —  See  note  3. 

ff.  Completion  of  Proof  by  Subsequent  Evidence  —  9f  VtaUtlC 
—  See  note  5. 
991,  See  note  i. 

Sj  iMiiiduit.  —  See  note  2. 
^A9«  Si'  Motion  Waives  Right  of  Submission.  —  See  note  2. 

hk.  Argued  and  Decided  in  Presence  op  Jury.  —  See  note  3. 
ii.  To  What  Tribunals  and  in  What  Cases  Applicable  —  T»  Wktt 
TriVanali.  —  See  note  4. 

9SS«  \ji.  Effect  of  Introducing  Evidence  After  Motion  Overruled.  — 
See  note  2a^ 


S.  Bronrn  v,  Atlanta,  etc..  Air  Tubbs,  115  Wis.  212.    But  see  Guon  v. 

Line  R.  Co.,  131  N.  Car.  455:  Gaudy  Wood,  09  Ga.  70. 

ir,  Otient  Ins.  Co.,  52  S.  Car.  924,  bold-  Or  Tnal  \^  Govt  —  In  California  tt.e 

iag  that  the  plaintiff  is  entitled  to  the  court  may  direct  a  nonsuit  on  motion 

benefit  of  ail  the  evidence  introduced,  after  the  plaintiff  has  introduced  his 

0M«    1.  Jaeger  v,  Koenig,  (N.  Y.  evidence.     Downing  v.   Murray,    113 

City  Ct.  Geo.  T.)  28  Misc.  (N.  Y.)  436  Cal.  455. 

(after  amendment  of  the  complaint  to  In  other  states,  if  any  substantial 

conform  to  the  proof).  evidence  is  produced  by  the  plaintiff 

S.  For  a  similar  practice  in  Canada,  the  same  rule  applies  as  in  cases  tried 

see  Macdonald  v.  Mail  Printing  Co.,  32  before    a   jury,    and    nonsuit    is   not 

Ont.  163.  proper.    Foslcett,  etc.,  Co.  v,  Swayne, 

f.  Trumbull  v.  O'Hara,  68  Conn.  33;  70  Conn.  74;  Schlesinger  v,  Jud,  61  N. 

Featherston  v.  Wilson,  123  N.  Car.  623.  Y.  App.  Div.  453.     In  such  a  case  the 

See  also  Freyermuth  v.  South  Bound  court  is  bound  to  make  findings  of  law 

R.  Co.,  107  Ga.  31,  holding  that  ability  and   fact  in  order  to  dispose  of  the 

to  supply  the  defects  should  appear.  issues.     Hamm   Realty    Cfo.    v.    New 

•ftl.    1.  Carr  v,  Georgia  L.  &  T.  Hampshire  F.  Ins.  Co.,  80  Minn.  139; 

Co.,    108  Ga.  757.    See  also  Wild  v,  Keenet^.  Mssterman,  66  Minn  72.    See 

Union  Pac.  R.  Co.,  23  Utah  265.  also  Barlass  v,  Kargus,  iii  Wis.  611. 

9.  Power  v.  Stocking,  26  Mont.  478;  Compart  Yahr  v.  Joint  School  Dist.  No. 

Cain  V,  Gold  Mountain  Min.  Co.,  27  2,  oq  Wis.  281. 

Mont.  529;  Gagnon  r.  Dana,  69  N.  H.  MS.    %a,  WaivarofBxesptiaa.  — The 

264:  Stewart  v.  Fidelity  Loan  Assoc.,  general  rule  is  that  by  introducing  evi- 

(Supm.  Ct.  App.  T.)  19  Misc.  (N.  Y.>  dence  after  his  motion  for  nonsuit  is 

49;   Pollatschek  v.  Goodwin,  (Supm.  overruled,  the   defendant  waives  his 

Ct.  App.  T.)  17  Misc.  (N.  Y.)  587:  Horo-  objection  to  the  adverse  ruling  on  his 

witx  V.  Pakas,  (N.  Y.  City  Ct.  Gen.  T.)  motion.     United  Railways,  etc.,  Co.  v, 

22  Misc.  (N.  Y.)  520;  May  v,  Menton,  State.  93  Md.  619;  New  York,  etc.,  R. 

(Supm.  Ct.  App.  T.)  21  Misc.  (N.  Y.)  Co.   r/.  Jones,  94  Md.   24:  Cowen   v, 

321;  King  V,  Kaim,  (Supm.  Ct.  App.  Watson,  91  Md.  344;  Lynch  v.  lohnson, 

T.)  29  Misc.  (N.   Y.)  750:  Martin  v,  109  Mich.  640;  Wangner  t^.  Gnmm.  169 

Southern  R.  Co.,  51  S.  Car.  150.  N.  Y.  421;  Leber  v.  Stores,  (Supm.  Ct. 

By  Both  Ftetlts.  —  Burnham  v.  Con-  App.  T.)  31  Misc.  (N.  Y.)  474:  Ratliff  v, 

cord  R.  Co.,  69  N.  H.  280;  Moskowitz  Ratliff,   131    N.   Car.  425;    McCall  v, 

V.  Hornberger.  (Supm.  Ct.  App.  T.)  20  Southern    R.   Co.,   129    N.  Car.   298; 

Misc.  (N.  Y.)  558.    See  also  Bopp  v,  Parlier  v.  Southern  R.  Co.,  129  N.  Car. 

New  York    Electric  Vehicle    Transp.  262;  Trump  v.  Tidewater  Coal,  etc., 

Co.,  78  N.  Y.  App.  Div.  337.  Co..  46  W.  Va.  238  (as  to  motion  to  ex- 

MS.    S.  Tilden  v,  Aitkin,  37  N.  Y.  elude  evidence);  Sigafus  v.  Porter.  179 

App.  Div.  28.  U.  S.  116;  Hughes  County  v.  Livings- 

Mocftsa  te  Vew  Trial.  —  Faulkner  v,  ton,  43  C.  C.  A.  541;  Jeffersm  v,  Bur- 
Cornell,  80  N.  Y.  App.  Div.  161.  bans,   58   U.   S.   App.  597;  Keener  c. 

9.  Cave  v.  Anderson,  50  S.  Car.  293.  Baker,  (C.   C.   A.)  93  Fed.  Rep.  377; 

4.  Biiors    Magistrate.  —  Fuller     v.  Commercial     Travelers'     Mut.     Ace. 
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OtSS*  (b)  Diimissali  ludar  Coda  Proeadiiro.  —  See  note  3. 

Hot  on  Meritf .  —  See  note  6. 

(e)  Diimiuals  in  Chanoory  —  In  GenonL  -^  See  note  7. 
9Sti,  Afflmwtive  Disproof.  —  See  note  I. 

VH  Tebmivatiov  of  Suit  bt  Cobsebt,  ob  Stomisiiob  to 
Abbitbatiob  —  1.  By  Consent  —  in  GenoraL  —  See  notes  4,  7. 
9S6,  Written  Confont.  —  See  note  2. 
Attorney*!  Bigbtf.  —  See  note  3. 

Assoc.   V,  Fulton,  (C.  C.  A.)  93   Fed.  Peggo  v.   Dinan,  7a   N.  Y.  App.  Div. 

Rep.  621;  Philadelphia,  etc..  R.  Co.  v.  434;  Grace  r.   Fassott.  67  N.  Y.  App, 

Young,  (C.   C.  A.)  go  Fed.  Rep.  709.  Div.   443;  Thiry   v.   Taylor   Brewing. 

Compare  Badger  v.  Janesville  Cotton  etc.,   Co.,    37    N.   Y.   App.    Div.   191; 

Mills,  95  Wis.  599.  Kieffer  v.    Metropoliun    St.    R.   Co., 

Contra,  at  least  where  the  defects  in  (Supm.  Ci.   App.  T.)  31  Misc.  (N.  Y.) 

the   plaintiff's  evidence  are   not  sup-  780;  Merlcin  v,  Gersh,  (Supm.  Ct.  App. 

plied,  Elmore  v,  Elmore,  114  Cal.  516;  T.)  30  Misc.  (N.  V  )  758. 

Alta  Invest.  Co.  v.  Worden,  25  Colo.  Wliero,  Fending  Motion  to  IMmiw,  Ooort 

215;  Cain  V.  Gold  Mountain  Min.  Co.,  Snhmiti  Bpeeiiio  Qaeationa  of  fact  to  the 

27  Mont.  529;  Carney  v,  Duniway,  35  jury,  it  cannot  thereafter  dismiss  00  the 

Oregon  131;  Ensign  v.  Fisher,  14  Utah  merits.  Hoey  v.  Metropolitan  St.  R.  Co., 

477.  70  N.  Y.  App.  t)iv.  60:  Levy  v.  Grove 

Whole  Case  Considered.  —  The  effect,  Mills  Paper  Co.,  80  N.  Y.  App.  Div.  384. 

however,  is  only  to  waive  the  error  at  7.  Disminalof  BiUandCron-biU. —  See 

this   particular  stage,   the    defc^ndant  Bang  r.  Phelps,  etc..  Windmill  Co.,  96 

taking  the  risk  of  the  deficiencies  in  the  Tenn.  361;  Whorley  v,  Tennessee  Cen- 

plaintiff's  evidence  being  supplied,  and  tennial    Exposition    Co.,    (Tenn.    Ch. 

on  a  subsequent  motion  the  plaintiff  1901)  62  S.  W.  Rep.  346. 

has  the  benefit  of  the  whole  evidence.  955.     1.  Oatik  Againit  Oath.  —  Jack- 

Burnham  v.  Concord  R.  Co.,  69  N.  H.  sonville  v.  Huff,  39  Fla.  8. 

280;  Gallagher  v,  McBride,  63  N.  J.  L.  4.  Hoffman   v.    Hoffman,  (Ky.  1899) 

422;  Szuchy  V.  Hillside  Coal,  etc.,  Co.,  51  S.  W.    Rep.   176;  State  v.  Read,  52 

150  N.  Y.  219;  Jones  v.  Union  R.  Co.,  La.  Ann.  1880. 

18  N.  Y.  App.  Div.  267;  Bopp  v.  New  7.  Martin  v.  McConnell,  99  Ga.  314; 
York  Electric  Vehicle  Transp.  Co.,  78  Roth  v.  Phillips,  (N.  Y.  City  Cf.  Gen. 
N.  Y.  App.  Div.  337  (waiver  by  one  of  T.)  23  Misc.  (N.  Y.)  240:  Adams  r. 
joint  defendants);  Reade  v,  Conti-  Moore,  (Supm.  Ct.  Spec.  T.)  22  Misc. 
nental  Trust  Co.,  49  N.  Y.  App.  Div.  (N.  Y.)  451;  Hunt  v.  Siemers,  22  Tex. 
400.  And  where  the  defendant's  mo-  Civ.  App.  94.  See  also  Stipulaiions. 
tion  to  dismiss  is  renewed  at  Ihe  close  In  a  (Mminal  Case  a  private  agree- 
of  his  evidence,  if  the  defect  has  not  ment  between  the  attorney  for  the  corn- 
been  supplied  by  such  evidence,  the  monwealth  and  the  defendant,  that  if 
error  is  available.  Sullivan  v.  Staten  on  appeal  there  shall  be  a  particular 
Island  Electric  R.  Co.,  50  N.  Y.  App.  disposition  of  certain  cases  which  bad 
Div.  558.  been   tried   other  indictments  against 

In  A^orth  Carolina  the  rule  is  the  same  the  defendant  shall  be  dismissed,  is  not 

under  statute.     Parlier  v.  Southern  R.  binding  on   either  of  the  parties  nor 

Co.,  129  M.  Car.  262;  Means  v.  Caro-  on  the  court,  but  it  is  within  the  discre- 

lina  Cent.  R.  Co.,  126  N.  Car.  424;  Mc-  tion  of  the  court  10  enforce  the  agree- 

Call  V.  Southern   R.  Co.,  129  N.  Car.  ment.    Spalding  v.  Hill.  (Ky.  1903)  72 

298.     But  under  an  earlier  statute,  see  S.  W.  Rep.  307. 

Purnell  v.  Raleigh,  etc.,  R.  Co.,  122  N.  M6.    2.  Connell  v.  Stalker,  (Supm. 

Car.  832;  Wood  v.  Bartholomew,  122  Ct.  App.  T.)  21  Misc.  (N.  Y.)  609  (under 

N.  Car.   177;  Cox  v.   Norfolk,  etc.,  R.  court  rule) 

Co.,  123  N.  Car.  604.  The  Stipnlation  Bhonld  Be  dear,  and 

953.   8.  AGeneralFindingtotheeffect  must  be  made  by  one  with  authority 

that  the  plaintiff  has  failed  to  make  out  to  act  if  not  made  by  the  party  in  per- 

a  case  is  sufficient  foundation  for  a  dis-  son.     Lamkin   v.   Rosenthal,  5  N.  Y. 

missal.     Thorne  v.  Joy,  15  Wash.  83.  App.  Div.  532 

6.  McCune  v.  Eaton,  77  Minn.  404;  S.  National  Exhibition  Co.  v.  Crane, 
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997*  Oonitrnotioii  of  Agrtemeiit  —  Sec  note  4. 

961.  vni  By  Covbt  or  Its  Owh  Motiov.  —  See  notes  2,  3, 
IX.  iMPLira  Dismissals.  —  See  note  4. 

969,  See  note  i. 

X  Waiteb  —  1.  Of  Aight  to  Dismiss  —  in  General.  —  See 
note  4. 


See  note  i. 

By  Delay.  —  See  note  2. 
964.  By  Eiton^.  —  See  note  4. 

2.  Of  Eight  to  Vonsnit.  —  See  note  6. 
969.  S.  Of  Discontinuance.  —  See  note  2. 
966.  XI  Bbtsntiob    fob  Pabtial   Bblief  — 2.  Where  Ho 
Is  Authorised.  —  See  note  6. 


167  N.  Y.  505,  ajfirmiHg  54  N.  Y.  App.  Bew  FiurUei.  —  Consent  by  ihe  origi- 

Dtv.  175.     Compare  Garvin  v,  Martin,  nal  defendants  to  a  judgment  against 

(Wis.  1903)  93  N.  W.  Rep.  470.  holding  themselves  for  the  plaintiff  may  consti- 

ibat  the  rule  does  not  apply  to  a  mere  tute  a  dismissal  as  to  new  defendants 

defense,     though     costs     recoverable  brought  in  at  the  instance  of  those  con- 

tbereoo  are  to  go  to  the  attorney.     See  seniing.     Gray  v,  Wickes,  (Tex.  Civ. 

also  Costs.  App.  1897)  39  S.  W.  Rep.  318. 

9ft7.    4.  Truett  v,  Onderdonk,  120  An  Uaanthorised  Withdrawal  of  a  Juror 

Cal.  581,  holding,  however,  that  relief  by  the  plaintiff  constitutes  a  dismissal. 

most  be  amply  justified  and  diligence  Wabash  R.  Co.  v,  McCormick,  23  Ind. 

most  be  shown;  Seals  v.  Stocks,  100  App.  258. 

Ga.  10  (dismissal  under  mutual  mis-  96!i.    1.  By  Jndgment   Against  One 

take  of  law);  Citizens'  Si.   R.  Co.  r.  Defendant  Only.  —  McDonald  z/.  J udson, 

Horton,  18  Ind.  App.  335,  holding  that  97  111.  App.  414;  Munroe  v.  Caillsle, 

any  sum  received  in  settlement  must  be  176  Mass.  199. 

tendered  back.     See  also  Musgrave  v.  By  Amendment  Omitting  One  Defendaot. 

Barclay,  59  Kan.  773,  5a  Pac.  Rep.  96  —  Wigton  v.  Smith,  57  Neb.  299;  Cook- 

(proof  in  support  of  motion  for  leave  to  erly  v.  Great  Northern  R.  Co.,  70  Fed. 

withdraw  stipulation);  Com.  r.  Pope,  Rep.  277. 

(Ky.  1900)  56  S.  W.  Rep.  503,  holding  Deetmetion  of  Pleading  Held  Bot  to 

that  the  motion  to  dismiss  may  be  re-  Work Diioontinnanoe. —  Ralli  v.  Pearsall, 

aisled.  69  N.  Y.  App.  Div.  254. 

961.    9.  Burgess  v.  Burgess,  71  N.  4.  Hoy   v.   Leonard.   13  Colo.  App. 

H.  293;  Small  V,  Lutz,  34  Oregon  131 ;  449;  Wilson  v,  Welch,  8  Colo.  App.  210. 

McGuire  v,  Pensacola  City  Co.,  (C.  C.  See  also    Brown   v.   Iowa   Legion  of 

A.)  105  Fed.  Rep.  677;  BIythe  v,  Hinck-  Honor,  107  Iowa  439. 

ley,  84  Fed.  Rep.  246.    See  also  Allen  963.     1.  Trigg  v,  Ray.  64  Ark.  150 

V.    NevIn,  (Ky.    1897)  38  S.  W.   Rep.  (waiver  of  matter  in  abatement  by  an- 

888;  Weaver  v,  Kelly,  34  C.  C.  A.  423,  swering  to  the  merits). 

92  Fed.  Rep.  417.  2.  Adequate  Bemedy  at  Law. —  Carntsh 

Want  el  Byidenoe.  —  See  Schechter  v,  v.  Follis,  (Ky.  1898)  45  S.  W.  Rep.  1050. 

Denver,  etc.,  R.  Co.,  8  Colo.  App.  25.  964.    4.  Raymond  v.  Keseberg,  98 

Where  the  Defendant  Hat  Filed  a  Set-off  Wis.  317. 

the  court  should  not  enter  a  nonsuit  of  6.  Denver,  etc.,  R.  Co.  v.  Smock,  23 

its  own  motion.     Calhoun  v.  Citizens'  Colo.  456. 

Banking  Co.,  113  Ga.  621.  965.    S.  See  Brow  v,  Norton,   167 

S,  Wyckoff  V.  Weaver,  66  N.  J.  L.  Mass.  472,  holding  that  the  filing  of  an 
648,  wherein  it  appeared  that  the  action  answer  expressly  staling  that  the  de- 
was  brought  to  recover  profits  of  fraud,  fendant  did  not  waive  his  motion  to 

4.  Amendmenti  of  pleadings  were  held  discontinue  was  not  a  waiver  of  such 

to  operate  as  dismissals  in  MacLachlan  motion. 

r.  Pease,  171  III.  527;  Dorris  v.  King,  966.    6.  If  the  suit  fails  in  respect 

(Teon.  C^h.  1899)  54  S.  W.  Rep.  683;  to  the  only  matter  which  gives  juris- 

5^n   Antonio,   etc.,    R.   Co.   v,   Mohl,  diction  to  the  court,  it  must  be  dis- 

(Tcx.  Civ.  App.  1896)  37  S.  W.  Rep.  22.  missed.     Fred.  W.  Wolf  Co.  v.  Wod- 
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967.  3.  In  Iigiinetion  Caies  —  lijueaoa  Me  B«lkf  iraylit.  —  See 
note  5. 

969.  6.  In  Cue  of  Partial  Vomoit  —  See  note  i. 

Xn.  iMMSiTiov  OF  TiEMS  —  1.  On  Difmisial  —  b.  Award 
OF  Costs  —  (i)  In  General— "MhrniMX  VsuUy  SiititM.  —  See  notes 
6,  9.     See  also  COSTS. 

979.  What  OotU  Art  Inelvded.  —  See  notes  4,  5. 

971,  Cmu  «r  An«a.  —  See  note  i. 

979.  (2)   Where  Plaintiff  Relieved  of  Costs.  —  See  note  4. 

Mt  BMd«red  Vafatory.  —  See  note  8. 
979.  (4)  Dismissal  Before  Appearance.  —  See  note  6. 

rich,   66    III.    App.    610;    Crowell    v.  Southern     R.     Co.,    107     Fed.     Rep. 

Young,  (Indian  Ter.   1901)  64  S.  W.  213. 

Rep.  607;  Wellston  v,  Morgan,  59  Ohio  In  Toliutary  Baiikniptoj  Prooaediags, 

St.  147;  Storrie  r.  Woessner,  (Tex,  Civ.  where  the  creditors  do  not  oppose  a 

App.  1898)  47  S.  W.  Rep.  837.    See  also  dismissal  by  the  petitioner,  the  expense 

Thiefes  v.  Mason,  55  N.  J.  Eq.  456.  incurred  by  the  trustee  in  the  necessary 

9#7»    i.  Ruclcer  v.  Morgan,  122  Ala.  employment  of  an  attorney  is  a  proper 

308;  Goddard  v,  Chicago,  etc.,  R.  Co.,  charge  against  the  estate.    In  re  Sala- 

202III.  362;  Heinrothr.  Kochersperger,  berry,  107  Fed.  Rep.  95. 

173  111.  905.    See  also  Mitchell  v.  Wit-  The  CompsnsatiOB  of  the  Keesitw  must 

Hams,  (Tenn.  Ch.  1897)  46  S.  W.  Rep.  be  paid  by  the  plaintiff  in  order  to  dis- 

325.  miss  his  action.     State  v,  Lindsay,  24 

M9.    1,  O/ff^r^Soulhem  R.  Co.  z/.  Mont.  352. 

Hardin,  107  Ga.  379;  Talbotton  R.  Co.  f.  In  Oalifonila,  under  the  statute  per- 

V,  Gibson,  106  Ga.  229;  Southern  States  mitting  the  plaintiff  to  dismiss  his  ac- 

Exploring, etc., Syndicate v.McManus,  tion,  etc.,  upon  payment  of  costs,  the 

113  Ga.  982;  Griffin  v.  Southern  R.  Co.,  only  costs  which  the  plaintiff  is  required 

65  S.    (far.   122 ;    Young    v.   Western  to  pay  are  the  clerk's  costs  for  entering 

Union  Tel.  Co.,  65  S.  Car.  93.  the  order.     Hopkins  v.  Superior  Ct.. 

6»  Wabash  R.  Co.  v.  McCormick,  23  136  Cal.  552;  Todhunter  v,  Klemmer, 

Ind.  App.  258;  AuUman  v,  Becker,  10  134  Cal.  60. 

S.  Dak.  58;  State  v,  Watson,  (Tenn.  971.  1.  Dinnisnl  fer  Vsilnie  to  Tsko 
Ch.  i8q6)  39  S.  W.  Rep.  536  (relator  Out  Mandate.  —  Under  a  sutute  pro v id- 
charged  with  costs  on  dismissal  of  a  ing  that  upon  the  reversal  or  remand- 
bill  filed  in  the  name  of  the  state).  See  ing  of  a  cause,  if  the  mandate  is  not 
also  Taylor  v,  Wright,  36  N.  Y.  App.  taken  out  within  a  fixed  time  the  cause 
Diir.  568.  holding  that  the  defendant  shall  be  dismissed  in  the  lower  couit, 
was  entitled  to  a  certificate  that  the  the  costs  of  the  lower  court  should  be 
title  to  real  property  came  in  question,  taxed  against  the  appellant  upon  such 
so  as  to  entitle  him  to  costs;  Hall  v.  dismissal.  Watson  v,  Boswell,  (Tex. 
Hall,  (Teno.  Ch.  1897)  42  S.  W.  Rep.  Civ.  App.  1903)  73  S.  W.  Rep.  985; 
273  (suit  for  divorce).  Watson  v,  Mirike,  (Tex.  Civ.  App.  1903) 

Oa  IHnidHal  as  to  Part  ol  the  Detod-  73  S.  W.  Rep.  986. 

aatii  the  complainant  must  pay  costs  W%*    4.  Oa  flatlsfsetioa  of  the  Claim 

as  to  them,  and  such  costs  cannot  be  by  the  defendant  the  action  may  be  dis- 

taxed   against   the  other  defendants,  missed  at  his   costs      Friedlander  v, 

McDavid  v.  McLean,  202  111.  354.    But  Avondale,  4  Ohio  Cir.  Dec.  375,  8  Ohio 

aee  Sinskle  v.  Brast,  66  N.  Y.  App.  Cir.  Ct.  608. 

Div.  34.  S.  See  Cicero  Lumber  Co.  v.  Cicero, 

a.  See  Southern  Pac.  R.  Co.  v.  Rail-  176  111.  9,  holding  that  the  plaintiff's 

road  Com'rs,  95  Fed.  Rep.  572.  prayer  by  supplemental  bill  for  a  dis- 

•7#»    4.  See  Geoghegan  v,  Luchow,  missal  of  the  suit  at  the  defendant's 

75  N.  Y.  App.  Div.  58T.  costs  may  be  granted. 

Alt«  lomoTil  to  a  AdMral  Oovrt  that  978,    6.  In  re  Wellhouse,  113  Fed. 

coutt  need  not  impose  payment  of  the  Rep.  962  (voluntary  dismissal  of  bill). 

coots  of  the  state  court  as  terms  upon  But  see  under  the  statute  in  CennecHcut^ 

dismissal  by  the  plaintiff.    McCabe  v.  Wildman  r.  Munger,  70  Cono.  38a 
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974*  (8)  Dismissal  for  Want  of  Jurisdiction.  —  See  note  91 

975.  8.  On  DiaoontiiiiiAiioe  —  DiaenUoawy  m  Inlt.  —  See  note  2. 
To  JMSniut,  —  See  note  4. 

976.  What  OotU  Inel«i«d.  —  See  note  2. 
WItlMvt  Cofta.  —  See  note  5. 

•77.  S.  On  Vonioit  —  See  note  i. 

4.  Xffoet  of  Vonpaymrat  of  Cofti.  —  See  note  2. 
978.  Stay  of  ProModiagt.  —  See  note  3. 

•79.  XTIT,  BVROT  OF  iBumiATiov  OF  SiriT  —  1.  Oenond  Enle 
and  Its  Sztent.  —  See  notes  1,  7. 

989.  fctaaqwiMit  ProoeodiBgt.  —  See  notes  I,  3. 

•T4.    ••  Chambers  v,  Feron,   etc.,  and  Pr.  978];  Talbotton  R.  Co.  v,  Gib- 

Co.,  (Sapm.  Ct.  Tr.  T.)  56  N.  Y.  Supp.  son,  106  Ga.  aao;  Sydnor  Pump,  etc., 

338,  holding  that  costs  follow  the  dts-  Co.  t/.   Rocky  Mount  Ice  Co.,  135  N. 

missal.     Contra^  Citizens'  Bank  v.  Can-  Car.  80;  Brinkerhoff  v.  Smith,  57  Ohio 

non,  164  U.  S.  319.  St.  610. 

•Tft.    S.  National  Wall  Paper  Co.  IHamiaaal  aa  to  One  of  Two  Oavaaa  does 

tf.  Szerlip,  9  N.  Y.  App.  Div.  306  (dis-  not  operate  as  an  abatement  of  the 

coatinaance  on  the  plaintiff's  motion),  other.     Montana  Ore  Purchasing  Co. 

4.  See  Bloomingdale  tr.  Luchowr,  70  v,  Boston,  etc.,  Consol.  Copper,  etc., 

N.   Y.    App.   Div.  613,  wherein  costs  Min.  Co.,  27  Mont.  288. 

were  limited  to  those  of  the  defendants  7.  Abel    v,    Allemannia    Bank,    79 

who  opposed  the  motion  to  disconti  n  ue.  Minn .  419. 

•re.    a.  Peei  v.  Klmball,  58  N.  Y.  Whoro  tho  Ordor  la  ImgvUur,  It  la  Vot 

App.    Div.  329.   holding  that  discon-  Therol^o  Fold,  but  Is  good  as  long  as  it 

tioaaoce  upon  the  discharge  of  an  in-  stands  on  the  record.  '  Green  v.  Oris- 

junction  should  be  allowed  on  payment  kell,  99  Ga.  624;  Kellogg  Switchboard, 

of  costs,  the  damages,  if  any,  to  be  etc.,  Co.  z/.  Glen  Telephone  Co.,  121 

determined  in  the  proceedings  on  the  Fed.  Rep.  174. 

undertaking.    Woods   v.   Darling,   71  990.    1.  Elowah  Min.  Co.  v.  Wills 

Vt.  348  (discontinuance  before  return  Valley  Min.,  etc.,  Co.,  121  Ala.   672 

day  immaterial).  Wting  6  Encyc.  of  Pl.  and  Pr.  979] ; 

§.  Petty  V.  Metropolitan  St.  R.  Co.,  Lyons  v.  Green,  68  Ark.  205,  holding 

(Supm.  Ct.  App.  T.)  34  MibC.  (N.  Y.)  that  certiorari  lies  to  review  a  subse- 

517.    See    also    Ackroyd   r.   Newton,  quent  judgment;  Green  v,  Driskell,  09 

(Supm.  Ct.  Spec.  T.)  24  Misc.  (N.  Y.)  6a.  624;  Conquest  v.  National  Bank, 

434,  where,  however,  after  issue  discon-  97  Ga.  500 ;-  Abel  v.  Allemannia  Bank, 

tinuance  without  costs  was  refused.  79  Minn.  419;  Anheuser-Busch  Brew- 

And  see  Bradley  9.  Merrill,  88  Me.  319  ing  Assoc,  v.  Flier,  55  Neb.  557;  Connor 

(costs  not  iniposed  where  not  claimed),  v.  Knott,  10  S.  Dak.  384,  holding  that 

9TT.    1.  Colorado  Fuel,  etc.,  Co.  v,  terms  could  not  be  subsequently  im- 

Menapace,  16  Colo.  App.  300;  Thoma-  posed. 

son  V.  Southern  R.  Co.,  (C.  C.  A.)  113  Suhaoqiioat   Voaauit.  —  After   a    dis- 

Fed.  Rep.  80.  missal  the  court  has  no  jurisdiction  to 

JvT  Foao.  —  Rives  v,  Columbia.  80  allow  the  plaintiff  to  take  a  nonsuit. 

Mo.  App.  170  (special  jury).  Stephenson  tr.  Osage  Coal,  etc.,  Co.,  3 

a  Bar  to  taaond  toit.  ~  Contra^  Kel-  Indian  Ter.  567. 

logg  Switchboard,  etc.,  Co.   v.  Glen  But  tho  Oouxt  May  Taeato  tho  YudfiMBt 

Telepbooe  Co.,  isi-  Fed.  Rep.  174.  and  reinstate  the  cause.    See  Wolters 

•79,    S.  AatoatayoTFrooaodiagaySee  v.  Rossi,  126  Cal.  644:  Sheehan  v,  Os- 

Wilcox  V.  Wilmington  City  R.  Co.,  i  borne,  (Cal.  1902)  69  Pac.  Rep.  843; 

Penn.  (Del.)245;  Cigenman  V.  Eaatin,  Venable    9.   Randall,    113    Ga.    1043; 

17  Ind.  App.  580:  Derick  v,  Taylor,  171  Southern  R.  Co.  v.  Tames,  114  Ga.  198; 

Mass.  444.  Abel  v.  Allemannia  Bank.  79  Minn. 

#T9.    1.  Bass  V.  Chicago,  195   111.  419;  Woodward  v.  Woodward,  84  Mo. 

log;  Wiethaupt  v.  St.  Louis,  158  Mo.  App.  338;  Horton  v.  State,  63  Neb.  34 

655;  Seattle,  etc.,  R.  Co.  v.  Simpson,  19  (as  to  dismissal  by  plainiifif);  Heilman 

Wash.  6a8  [each  citing  6  Encyc.  of  Pl.  v.  McKinstry,  34  Pa.  Co.  Ct.  i8s  (after 
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981.  2.  Effect  on  Bight  to  Sue  Bond  —IiguMtioii  Bond. — See 
note  12. 

984.  Bond  to  Proieoate  to  Effect.  —  See  note  3. 

983.  6.  In  Beplevin.  —  See  note  5. 
▼olnntary  DismiaiaL  —  See  note  6. 

984.  9.  Effect  on    Defendant's    Pleadings  —  in  Genonl.  —  See 
notes  3,  4. 

Floftdingi  SeeUiig  SeUef.  —  See  note  6. 

voluntary  nonsuit  in  replevin);  South-  the  injunction  bond  can  be  based  on 

etn  Pac.   Co.  r.  Winton,  27  Tex.  Civ.  such   dismissal.      Columbus,   etc.,  R. 

App.  503  (as  to  voluntary  nonsuit).  Co.  v,  Burke,  54  Ohio  St.  98. 

But    in    Georgia    where    a  plaintiff  993.    3.  Alderman  v.  Roesel,  53  S. 

voluntarily   dismisses  the   action   ihe  Car.  163. 

court  has  no  authority  ro  reinstate  over  In  Beplovin  a  voluntary  dismissal  by 

the  defendant's  objection,      Simpson  the  plaintiff  constitutes  a  breach  of  the 

V,  Brock.  114  Ga.  294.  replevin  bond.     Lappt'.  Ritter,  88  Fed. 

At    Whose  Instance  —  Prohibition,  —  Rep.  108. 

#Where  the  plaintiff,  with  the  consent  of  Dama^ei  in  Dotinno.  —  A  proceeding 

a  defendant  who  has  appeared,  dis-  under  the  Aiabiwta  statute  to  ascertain 

misses  his  suit,  another  defendant  can-  the  value  of  the  property  after  the  dis- 

not  by  then  appearing  have  the  case  missal  of  an  action  of  detinue  does  not 

reinstated,  and  prohibition  will  lie  at  bind   the  defendant  io  a  suit  on  the 

the  instance  of  the  defendant  who  first  bond  given  in  the  action  of  detinue, 

appeared   to   prevent    such   reinstate-  Johnson  r.  Montgomery  Faroiture Co., 

ment.    State  v.  Read.  52  La.  Ann.  1880.  117  Ala.  656. 

The   Application    must    be    timely.  9S3.    6.  It  is  otherwise   when  the 

New  England  Morlg.  Security  Co.  v»  dismissal  is  for  want  of  jurisdiction. 

Davis,  122  Ala.  555;   Priest  v.  Axon,  Widber  «>.  Benjamin,  (Vt.  1903)  53  Atl. 

93  Me.  34;  Jameson  v.  Hilton,  85  Mo.  Rep.  1071. 

App.  298;  Echols  V.  Brennan,  99  Va.  6.  In /7(7/fV<ii  the  statute  prescribes  a 

150.   See  also  White's  Appeal,  75  Conn;  judgment  upon  nonsuit  by  the  plaintiff 

314;  Watkins  v,    Brizendine,   iii  Ga.  in  replevin  like  that  rendered  on  a  ver- 

458;  Rumsey  v,    Kiowa  Town  Co.,  7  diet  against  him.     Hence  it  is  held  that 

Kan.  App.  674;  Kremer  r.  Leathers,  70  error  cannot  be  predicated  on  a  refusal 

S.  W.  Rep.  843,  24  Ky.  L.  Rep.  1149.  to  permit  the  plaintiff  to  nonsuit  when 

Notice,  —  The  application  should  be  he  has  taken  the  property  and  given 

on   notice.     Laun   t/.  Ponath,  91    Mo.  bond.    Jumeau  z;.  Brooks,  48  C.  C.  A. 


App.  271;  Chehalis  County  v.  Elling- 
son,  21  Wash.  638. 

Effect  of  Reinstatement, —  A  reinstate- 
ment of  a  suit  ten  years  after  dismissal 
cannot  give  to  the  bill  any  effect  dur- 
ing the  period  while  it  stood  dismissed. 
Thomas  v.  Van  Meter,  164  111.  304. 

Correetiiig  a  Xero  Annouicemoiit  of 
''Vontnit"  and  directing  a  verdict  at 
the  same  time,  before  any  change  in 


397,  109  Fed.  Rep.  353. 

9§4,  3.  Pethtei  v,  McCullough,  49 
W,  Va.  520  {citing  6  Encyc.  of  Pl.  and 
Pr.  984];  Price  v.  Stratton,  (Fla.  1903) 
33  So.  Rep.  644;  Moore  v.  Tilman,  106 
Tenn.  361. 

4.  Mutual  L.  Ins.  Co.  v,  Jeffers,  22 
Tex.  Civ.  App.  477, 

6.  Pethtei  z/.  McCullough,  49  W.  Va. 
520  [citing  6  Encyc.  of  Pi«  and  Pr. 


the  situation   of   the   parties  has  oc-    984];  Jackson  v.  Knox»  119  Ala.  320; 
curred,  constitutes  no  error.     Portance    Samaha  v.  Samaha,  18  App.  Cas.  (D. 


V.  Lehigh  Valley  Coal  Co.,   loi  Wis. 

574- 
9S0.  S.  Wilborn  v.  EImendorf,(Tex. 

Civ.  App.  1897)40  S.  W.  Rep.  1059.    See 

also  Fountain   v.    Mills,  iii  Ga.  122, 


C.)  76;  Taylor  r.  Bartholomew,  (Idaho 
1899)  56  Pac.  Rep.  325;  Terry  v,  Swin- 
ford,  (Ky,  1897)41  S.  W.  Rep.  553  (hold- 
ing that  the  suit  may  be  continued  in 
the   name   in  which  it  was  originally 


holding  that  a  receiver's  custody  of  styled);  Brashears  v.  Letcher  County 

assets  continues  subject  to  the  order  of  Ct.,  (Ky.  1897)  41  S.  W.  Rep.  22  (hold- 

the  court.  ing  that  mere  lack  of  definiteness  in 

9§1.     18.  Where  tho  Aotion  If  Dis-  pleading  the  counterclaim  will  not  war- 

milted  by  Coiuent  no  cause  of  action  on  rant  dismissal  of  the  entire  actioiO; 
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985.  See  note  4. 

986.  10.  C!onte8t  Between  Codefendants.  —  See  note  i. 
11.  Proeeedingi  in  Interyention.  -^  See  note  2. 

16.  Meet  as  Bar  —  a.  General  Rule.— See  note  8. 

987.  See  notes  2,  4,  5. 

Chinn  v.  Curtis,  71  S.  W.  Rep.  923,  34  Water,  etc.,   Co.  v,   Anaheim   Union 

Ky.    L.   Rep.    1563;    Heman    v,    Mc-  Water  Co.,  115  Fed.  Rep.  543. 

Namara,  77  Mo.  App.  i  (holding  the  6.  Denver,   etc.,    R.   Co.  v,  lies,  25 

rule  to  be  applicable  alilce  to  a  counter-  Colo.  19;  Maywood  Banlc  v.  McAllister, 

claim  and  to  a  statutory  set-off);  Wy-  56  Neb.   188,  each  citing  6  Encyc.  ok 

man  v.  Herard,  9  Okla.  35;  Maffett  v,  Pl.  and  Pk.  986.    See  also  the  follow- 

Thompson,  32  Oregon  546;  San  Diego  ing  cases: 

Flume   Co.  v.  Souther,  (C.  C.  A.)  90  California,  —  Westbay  v.  Gray.  116 

Fed.  Rep.  164.  Cal.  660;  Moore  9.    Russell,  133  Cal. 

Veomiit  hy  IMsiidaBt.  —  The  plaintiff  297. 
cannot    prevent   the  defendant    from  Georgia,  —  Talbotton  R.  Co.  v,  Gib- 
taking  a  voluntary  nonsuit  on  his  coun-  son,  106  Ga.  229. 
terclaim.    Albany  Brass,  etc.,  Co.  v.  Iowa,  —  Pray    v.    Life    Indemnity, 
Hoffman,  30  N.  Y.  App.  Div.  76.  etc.,  Co.,  104  Iowa   114;  Harrison   v, 

99ff*      4.    Brashears      v,     Letcher  Hartford  F.  Ins.  Co.,  (Iowa  1899)  80 

County  Ct.,  (Ky.  1897)  41  S.  W.  Rep.  N.  W.  Rep.  300. 

22.  Kansas,  —  Missouri,  etc.,  R.  Co.  v. 

990.    1.  Kollock  V.  Scribner,  98  Wis*.  McWherter,  59  Kan.  345;  McClung  t^. 

104.     Compare  Taylor  v,  Bartholomew,  Hohl,  10  Kan.  App.  93. 

(Idaho  1899)  56  Pac.  Rep.  325.  A>M/fi^ity.— Weingartnerv.  Missouri 

S.  Texarkana,  etc.,  R.  Co.  v.  Hart-  Lumber,  etc.,  Co.,  (Ky.  1898)44  S.  W. 

ford  Ins.  Co.,  17  Tex.  Civ.  App.  498.  Rep.  355. 

8.  Alter  /udgmnt  Yaoatsd  and  Diiooii-  Michigan,  —  Shank   v,    Woodworth, 

1*"«*"—  Batend,  all  rights  established  iii  Mich.  642. 

by  the  judgment  are  destroyed.     Fur-  Minnesota,  —  Watson  v,  St.  Paul  City 

man  v,  Fnrman,  9  N.  Y.  App.  Div.  94;  R.  Co..  76  Minn.  358;  Kerrigan  v.  Chi- 

Matter  of  Hunters  Point,  etc.,  R.  Co.,  cago,  etc.,  R.  Co.,  86  Minn.  407. 

II  N.  Y.  App.  Div.  626.  Missouri,  —  Long  v.  Long,  141  Mo. 

M7.    2.  Bates  v.  Skidmore,  170  111.  352;  Weingartner  v,  Missouri  Lumber, 

233,  citing^  6  Encvc.  op  Pl.  and  Pl.  986,  etc.,  Co.,  (Ky.  1898)  44  S.  W.  Rep.  355, 

987.  applying  the  rule  where  the  plaintiff 

4.  Wiethaupc  v,  St.  Louis,  158  Mo.  discontinued  out  of  time,  but  the  de- 

655;  Maywood  Bank  v,  McAllister,  56  fendant  failed  to  exercise  his  remedy 

Neb.   188,  each  citing  6  Encyc.  op  Pl.  by  appeal. 

AND  pR.  986.    See  also  the  following  Nebraska,  —  Hart  v.  Bank  of  Corn- 
cases  r  merce,  51  Neb.  486;  Kendall  v.  Set  by, 

Caiifornia.^Vjytv,  Piercy,  122  Cal.  (Neb.  1902)  92  N.  W.  Rep.  178;  Oliver 

383;  Jacob  V,  Day,  iii  Cal.  571.  v,  Lansing,  48  Neb.  338;  Cinfel  v.  Ma- 

Districtof  Columbia.  —  Anderson   v,  Icna,  (Neb.  1903)  93  N.  W.  Rep.  165. 

Rcid,  16  App.  Cas.  (D.  C.)  60.  New  Jersey,  —  Beckett  v.  Stone,  60 

Kansas.  —  New  Hampshire  Banking  N.  J.  L.  23. 

Co.  V,  Ball,  59  Kan.  55.  New    York,  —  Genet    v.    Delaware, 

Louisiana, — Johnson  v.  New  Orleans,  etc.,  Canal  Co.,  170  N.  Y.  278;  Canan- 

50  La.  Aon.  920.  daigua  v,  Benedict,  24  N.  Y.  App.  Div. 

Maryland, — O'Keefe    v,    Irvington  348. 

Real  Estate  Co.,  87  Md.  196.  North  Carolina,  —  Campbell  v.  Potts, 

New  York, —  Genet  v.  Delaware,  etc.,  119  N.  Car.  530. 

Canal  Co.,  163  N.  Y.  173.  North  Dakota,  —  Prondzinski  v,  Gar- 

Tennessee,  —  Mitchell    v,    Adams,  butt,  10  N.  Dak.  300. 

(Tenn.  Ch.  1898)  52  S.  W.  Rep.  316;  Tennessee,  —  Renshaw  t.  Tutlahoma 

Wallace  v,  Goodlett,  104  Tenn.  670.  First  Nat.  Bank,  (Tenn.  Ch.  1900)  63 

Texas.  —  Southern  Pac.  Co.  v.  Win-  S.  W.  Rep.  194. 

ton,  27  Tex.  Civ.  App.  503.  Texas,  —  Kopf  v,  Huckins,  11  Tex. 

United  States,  —  Ryan  v.  Seaboard,  Civ.  App.  86;  Brainerd  v.  Bute,  (Tex. 

etc.,  R.  Co.,  89  Fed.  Rep.  397;  Rincon  Civ.   App.   1878)  44  S.  W.  Rep.  575; 

Supp.  Pl.  &  Pr.— 12  177 


988-991     DISMISSAL,  DISCONTINUANCE,  Vol.  VI. 

988,  b.  Extent  of  Rule.  —  See  notes  i,  3. 

989,  See  note  2. 

On  WhoM  Motion  ImnAtirial.  —  See  note  3. 

990.  DiimiiMl  OB  Toohnieal  OroimdB.  —  See  notes  4,  5,  7. 

991.  See  note  i. 

Jacker  v,  Phy  tides,  ay  Tex.  Civ.  A  pp.  L.  33;  Hooper  v.  Atlanta,  etc.,  R.  Co., 

410.  106  Tenn.  28,  107  Teon.  712;  McClaioe 

Vermont,  —  Hazen    v»    Lyndonville  v,  Rankin,  (C.  C.  A.)  119  Fed.  Rep.  no. 

Nat.  Bank,  70  Vt.  543.  M9.    f.  Pearson    v,  Cliicago,    163 

IVesi  Virginia,  —  Riley  v.  Jar  vis,  43  111.  383  [following  Philadelphia,  etc., 

W.  Va.  43.  Coal,  etc.,  Co.  v,  Chicago,  158  III.  14]; 

United  States,  —  Hukill  t/.  Maysvilie,  Shank  v,  Woodworth,  in   Mich.  642; 

etc.,  R.  Co.,  72  Fed.  Rep.  745  (dismissal  Goldstein  v.  Loeb.  (Supm.  Ct.  App.  T.) 

as  to  part  o(  joint  defendants);   Cun-  21  Misc.  (N.  Y.)  72;  Engle  v,  Susqae- 

ningham  v.  Cleveland,  3qC.  C.  A.  211;  hanna  Mut.  F.  Ins.  Co.,  20  Pa.  Co.  Ct. 

Whitaker  r.   Davis,  qi   Fed.  Rep.  720;  90. 

McClaine  v,  Rankin,  (C.  C.  A.)  119  Fed.  Xttoppel.  —  Lundy  v.  Mason,  174  III. 

Rep.  no;  Kellogg  Switchboard,   etc.,  505;  Book  v,  U.  S.,  31  Ct.  CI.  272. 

Co.  V.  Glen  Telephone  Co.,  121  Fed.  S.  Clark  r.  Bernhard  Mattress  Co., 

Rep.  174;  Bunker  Hill,  etc.,  Min.,  etc.,  82  Fed.  Rep.  339. 

Co.  V,  Shoshone  Min.  Co.,  47  C.  C.  A.  990.    4.  Dtfoeti  of  PlMdiiy.  — Mc« 

200.  Clung  V.  Hohl,  10  Kan.  App.  93. 

Compare^  as  to  verdict  for  nominal  Pranatvity  of  Mt«  —  Stone  v.  Can- 
damages  and  judgment  of  non  pros,  field,  (Ky.  1900)  55  S.  W.  Rep.  924; 
under  the  Maryland  statute,  Berkley  v.  Hart  v.  Bank  of  Commerce,  51  Neb. 
Wilson,  87  Md.  219.  486;  Maloney  v.  Nelson,  12  N.  Y.  App. 

On  Appeal. —  Under  the  practice  in  Div.   545;  Eden  r.   Hartt,  (Supm.  Ct. 

Georgia^   if  the  plaintiff  in  a  justice's  App.  T.)  25  Misr.  (N.  Y.)493.     See  also 

court  appeals  to  a  jury  from  a  judg-  Hardin  v.  Dickey,  123  C^al.  513. 

meni  rendered  against  him  and  dis-  As  to  XHsobodioaoo  of  a  Xolo  in  the 

misses  the  case  when  it  comes  on  for  prosecution  of  the  salt,  see  Ryan  9. 

hearing  on  appeal,  such  dismissal  does  Seaboard,  etc.,  R.  Co.,  89  Fed.  Rep. 

not  bar  another  suit  for  the  same  cause,  397. 

as  it  goes  to  the  case,  and  not  to  the  6.  Anderson  v,   Reid,  16  App.  Cas. 

appeal.     Central  of  Georgia  R.  Co.  v.  (D.  C.)  60;  Lundy  v.  Mason,  174  111. 

Howard,  112  Ga,  917.  505;  Fox  v.  Blue  Grass  Grocery  Co., 

Diamiaial  or  Vonsult  in  a  Fedoral  Court  (Ky.  1901)  60  S.  W.  Rep.  414,  61  S.  W. 

will  not  bar  a  subsequent  action  in  a  Rep.  265;  Irwin  v.  Gay.  (Neb.  1902)91 

slate  court.     Irwin  v.  Gay,  (Neb.  1902)  N.  W.  Rep.  197:  Adoue  v.  Wetlermark, 

91  N.  W.  Rep.  197;  Hooper  r.  Atlanta,  28  Tex.  Civ.  App.  593;  McFadin  v,  San 

etc.,  R.  Co.,   106  Tenn.  28,  107  Tenn.  Antonio,  22  Tex.  Civ.  App.  140;  Jecker 

712;  Illinois  Cent.  R.  Co.  v,  Bentz,  108  v,    Phytides,  27  Tex.  Civ.  App.  410; 

Tenn.  670.  Bunker   Hill,  etc.,  Min.,  etc.,  Co.  v. 

And  even  after  removal  of  a  cause  Shoshone  Min.  Co.,  47  C.  C.  A.  200; 

from  a  state  to  a  federal  court,  the  Whitaker  v,  Davis,  91  Fed.  Rep.  720. 

plaintiff  may   take  a   nonsuit   in   the  7.  Denver,  etc.,   R.   Co.  v,  lies,  25 

federal  court  and   bring  in  the  state  Colo.   19;  Fuher  v,  Vlllwock,  6  Ohio 

court  a  second  action  for  an  amount  Cir.  Dec.  373,  14  Ohio  Cir.  Cl  389. 

less  than  that  which  will  permilanother  See  also  Rogers  v.  Pell,  154  N.  Y.  518. 

removal.     Fox  r.  Jacob  Dold  Packing  But  see  Ordway  r.  Boston,  etc.,  R.  Co., 

Co.,   96    Kan.    App.   173;    Hooper  v,  69  N   H.  429. 

Atlanta,  etc.,  R.  Co.,  106  Tenn.  28.  Ml.    1.  Pyle  v.  Piercy,   122   Cal. 

MS*    1.  Anderson  v,  Reid,  16  App.  383;  Wetta  v.  New  Orleans,  etc,  R. 

Cas.  (D.   C.)  60;  Blitchell  v.   Adams,  Co.,    107  La.  383;  Porges  v,  Cohen. 

(Tenn.  Ch.   1898)  52  S.  W.  Rep.  316;  (Supm.  Ct.  App.  T.)  23  Misc.  (N.  Y.) 

Wallace  v.  Goodlett,  104  Tenn.  670:  703;  Rensbaw  v,  Tullaboma  First  Nat. 

Hazen  v,  Lyndonville  Nat.  Bank,  70  Bank,  (Tenn.  Ch.  1900)  63  S.  W.  Rep. 

Vt.  543.  194;   Worst  V.  Sgitcovich,  (Tex.  Civ. 

S.  Johnson  v.  New  Orleans,  50  La.  App.  1898)46  S.  W.  Rep.  72;  Haxen  v, 

Ann.  920;  Beckett  v.  Stone,  60  N.  J.  Lyndonville  Nat.   Bank,  70  Vt.  543; 
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991.  c.  Termination  by  Consent.  —  See  note  2. 

B«tttr  Biil«.  —  See  note  4. 

999.  d.   Dismissal  upon  Merits  —  (i)  In  General  —  bm 
Adtinlteta.  —  See  notes  i,  2. 

•abMfiMBt  toit  —  See  note  4. 
99S*  (2)  Presumption  as  to  Merits  —  In  Ghaaotry.  —  See  note  7. 
994,  See  note  4. 

Vndtf  Code  Prooednre.  —  See  notes  6,  7* 

(3)   Without  Prejudice  —  UtlUty  of    taoh   BismiiML  -c-  See 
note  8. 

Clark  V.  Bernhard  Mattress  Co.,  82  53  C.  C.  A.  640.  Compare  Potter  v. 
Fed.  Rep.  339.  Benge,  67  S.  W.  Rep.  1005,  24  Ky.  L. 
Ml.  2.  See  Westbay  v.  Gray,  116  Rep.  24;  Covington  v.  Taffee,  68  S. 
Cal.  660.  But  see  Riocon  Water,  etc.,  W.  Rep.  639,  24  Ky.  L.  Rep.  373;  Swan- 
Co.  v.  Anaheim  Union  Water  Co.,  115  son  v.  Great  Northern  R.  Co.,  73  Minn. 
Fed.  Rep.  543,  holding  that  a  dismissal  103.  And  see  generally  the  title  Res 
at  the  instance  of  the  defendant  under  Judicata^  24  Am.  and  Eng.  Encyc.  of 
a  stipulation  of  the  parties  is  not  on  the  Law  (2d  ed.)  798. 
ments  under  the  California  statute  pro-  M3.  7.  Martin  v,  Evans,  85  Md.  8 
vidiog  that  in  all  cases  except  those  Uiting  6  Encyc.  of  Pl.  and  Pr.  993] ; 
prescribed  by  the  statute  judgment  Da  Costa  v.  Dibble,  40  Fla.  418  (dis- 
must  be  on  the  merits.  missal  at  the  hearing);  Watson  v,  Wat- 

4.  Hoffman  v.  Hoffman,  (Ky.   1899)  son,  45  W.  Va.  290;  Hubbell  v,  U.  S., 
51  S.  W.  Rep.  176.  171  U.  S.  203;  Baker  v,  Cummings,  181 

##3«      1.   Garner    v.    Second    Nat.  U.  S.  117. 

Bank,  89  Fed.  Rep.  636.  fNI4.     4.    Williams  v.   Woods,    I2X 

OonipteiBt  Oaii  Bo  DiamiMed.  —  But  a  Ala.  536.    As,  for  example,  where  the 

dismissal  may  be  had  upon  the  merits  record  shows  that  the  dismissal  was  the 

at  the  close  of  the  plaintiff's  evidence  voluntary  act  of  the  party  at  a  time 

where  the  plaintiff  has  failed  to  prove  when  he  had  a  right  to  dismiss  wiih- 

his  case  and  the  defendant  has  proved  out  consent.      Burgess    v,  American 

his    defense    by     cross-examination.  Mortg.  Co.,  119  Ala.  669;  Lanphier  v, 

Woodbridge  v.  Saratoga  Springs  First  Desmond,  187  111.  370. 

Nat.  Bank,  r66  N.  Y.  238.  0.  Goodman    v,    Malcolm,    5    Kan. 

As  to  Wliat  OoBStitiitss  Disodssal  on  the  App.  285 ;  Carlisle  v,  Howes,  (Ky.  1897) 

■orits,  see  Bliven  v,  Robinson,  152  N.  43  S.  W.  Rep.  191;  Hilton  v.  Hilton, 

y.  333.  62  S.  W.  Rep.  6,  22  Ky.  L.  Rep.  1934. 

5.  Fain  sr.  Hughes,  ro8  Ga.  537;  7.  Timmons  v.  Pine  School  Tp.,  22 
Schulmeister  v,  Blendon  Tp.,  126  Mich.  Ind.  App.  93,  holding  that  the  form  of 
488;  Watson  V,  Watson,  45  W.  Va.  290;  the  judgment  may  be  disregarded. 
Hubbell  tr.  U.  S.,  171  U.  S.  203;  Equi-  In  Vow  Tork.  — Genet  v,  Delaware, 
table  Trust  Co.  v.  Chytraus,  46  U.  S.  etc..  Canal  Co.,  163  N.  Y.  173,  170  N. 
App.  561,  77  Fed.  Rep.  677.  Y.-278;  Stokes  v,  Stokes,  49  N.  Y.  App. 

4.  Equitable  Trust  Co.  r.  Chytraus,  Div.  302;  Glencove  Granite  Co.  v.  City 

46  U.  S.  App.  561.  77  Fed.  Rep.  677.  Trust,  etc.,  Co.,  (C.  C.  A.)  118  Fed. 

Am.  <Mv  MnilMisg  a  Oaoo  Agrood  is  a  Rep.  386,  decided  under  the  New  York 

bar  to  another  suit    upon  the  same  statute. 

cause.    Pethtel  v.  McCullough,  49  W.  ft.  Isbester  v.  Murphy  Mfg.  Co.,  95 

Va.  520.  111.  App.  105  Uitinfr  6  Encyc.  of  Pl. 

«90B  PrarliioB  for  Mainta-  and  Pr.  9C4];  Robbins  v,  Hanbury,  37 

ia  Bastardy,    under  the  Kansas  Fla.  468;  Robb  v.  La  Grange,  158  111. 


statute,  is  a  bar  to  another  prosecution  21. 

for  the  same  cause.    State  tf.  Baker,  65  BoAoloaoy.  ^- A  dismissal  reserving 

Kan.  117.  to  the  parties  the  right  to  assert  their 

Ob  ONnivifW.  —  Stein   v,   McGrath,  claims  at  the  proper  time  is  a  dismissal 

128  Ala.  175.    See  also  Haug  v.  Great  without    prejudice.      Gravenberg    v. 

Northern    R.  Co.,  42  C.  C.   A.   167;  Laws,    40   C.    C.    A.    240,    100    Fed. 

Liodsley  v.  Union  Silver  Star  Min.  Co.,  Rep.  i. 
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99S«  Sec  note  2. 

fl96,  SeTenible  Error.  —  See  notes  2,  4,  5* 

B«viow  of  DiimifMl  Without  Prqndioo.  —  See  note  7. 

997.  ZIV.  Appeals  fbom  Decisioes  lEEMiEATiEe  Cavib  (see 
also  Appeals)  —  1.  Finality,  Findings,  etc  —  fimU  /ii4fMBt.  —  See 
notes  I,  3. 

Entry  Sequired.  —  See  note  5. 

Opinion  or  Findings  Eot  Eoqnirod.  —  See  note  9. 

998.  2.  When  Appeal  or  Writ  of  Error  Will  lie— a.  Involun- 
tary DiSMLSSAL  —  Gonoral  Bnlo.  — See  notes  2,  3,  4, 

999.  Sec  note  i. 

1900/^.  Involuntary  Nonsuit.  —  See  notes  i,  2. 

fNI5*    S.  Cobb  V.  Baker.  95  Me.  89;  99  Tenn.  476;    Menge    v,    Warriner, 

Shaw  V.  Monson  Maine  Slate  Co.,  96  (C.  C.  A.)  120  Fed.  Rep.  816.     But  see 

Me.  41;  Christian  v,  Vance,  41  W.  Va.  Johnson  v.  Porter,  115  Ga.  401;  Penn- 

754.  sylvania  Morig.  Invest.  Co.  v.  Gilbert, 

996.    2.  Cronrell  r.  Young,  (Indian  13  Wash.  684. 

Ter.  1901)  64  S.  W.  Rep.  607;  Paducah  And,  on  the  other  hand,  where  two 

V.  Allen,  (Ky.  1899)  49  S.  W.  Rep.  343;  are  sued  for  a  wrong  and  the  court  dis- 

Denike  v,  Denike,  44  N.  Y.  App.  Div.  misses  as   to  one,  on  appeal  from  a 

621,  affirmed  167  N.  Y.  585:  Thiry  v,  judgment  against  the  other  the  pru- 

Tayldr   Brewing,   etc.,   Co.,  37  N.  Y.  prtety  of   the  dismissal   as  to  his  co- 

App.  Div.  391;  Sanders  v.  Wettermark,  defendant  cannot  be  considered  unless 

20  Tex.   Civ.   App.   175;  Christian  v.  the  evidence  shows  that  the  latter  was 

Vance.  41  W.  Va.  754.  solely  liable.     Lipp  v,  Otis,  28  N.  Y. 

4.  Smith  V.  Smith,  132  Ala.  138;  Robb  App.  Div.  228. 

V.  La  Grange,  158  III.  21;  Dunham  v.  MS.    2.   Henderson    v,    Bfaryland 

Harvey,  (Tenn.   1902)  69  S.  W.   Rep.  Home  F.  Ins.  Co.,  90  Md.  47,  holding 

772;  Beatty  r.  Barley,  97  Va.  11*  Mc-  that  an  appeal  lies  from  a  judgment  of 

Guire  v,  Pensacola  City  Co.,  (C.  C.  A.)  nonpros,  for  want  of  a  replication  after 

105  Fed.  Rep.  677.    See  also  Cobb  v,  demurrer  to  the  plea  is  overruled. 

Baker,  95  Me.  89.  S,  Seattle,  etc.,  R.  Co.  v.  Simpson, 

5.  McCune  r.  Eaton,  77  Minn.  404.  19  Wash.  628.    See  also  Wilson  v.  Mc- 

7.  Robbins  v,  Hanbury,  37  Fla.  468.     cbanical  OrguinetleCo.,  170  N.  Y.  542, 
fNI7«    1.  Holter  Lumber  Co.  v.  Fire-    which  was  a  case  of  wrongful  severance 

man's  Fund  Ins.  Co.,  18  Mont.  282.  and  dismissal  as  to  part  of  the  cause. 

See  also  Carney  v.  Reed,  117  Iowa  508.  Vndor  Code   Prooednro  an  appeal  is 

A  Bonial  of  an  Applioation  to  Vaeato  from  a  judgment,  not  from  an  order, 

and  set  aside  a  judgment  of  dismissal  Citron  v,  Bayley,  36  N.  Y.  App.  Div. 

is  a  final  order  from  which  an  appeal  130;  Kelly  v.  Theiss,  77  N.  Y.  App. 

can  be  prosecuted,  and  an  appeal  from  Div.  81. 

the  denial  of  a  subsequent  petition  ask-  4.  Want  of  PitMOontioB.  —  An  appeal 

ing  the  same  relief  will  not  bring  up  will  not  lie  from  an  order  dismissing, 

for  review  the  order  denying  the  first  Gottstein   v,   St.   Jean,*79  Minn.  232; 

application.     Wilson    v,    Seattle    Dry  Hall  v.  Skavdale,  21  Wash.  203. 

Dock.  etc..  Co.,  26  Wash.  297.  Mfll.    1.  Eifoott  of  Twm  ia  Ptoooh. 

8.  Colorado  Eastern  R.  Co.  v.  Union  —  But  an  erroneous  dismissal  on  the 
Pac.  R.  Co.,  36  C.  C.  A.  263,  94  Fed.  ground  of  abatement  by  death  of  a 
Rep.  312.  party  is  not  for  such  defect,  and  is  ap- 

S.  Ferris  v.  Baker,  127  Cal.  520.  pealable.    Brown  r.  Kellogg,  182  Mass. 

9.  IHfmi«al  of  Oodoftadaat.  —  An  order    297 

dismissing  a  bill  as  to  part  only  of  the  1000*     1.  Ezooptloas  will  He  from  an 

defendants  is  not  final  and  cannot  be  order  of  nonsuit  at  the  close  of  the 

appealed   from  until  complete  dispo-  plaintiff's  evidence.     Brooks  v,  LIbby, 

siiion   has    been   msde  of  the   whole  89  Me.  151. 

r  luse  as  to  alt  the  parties.     Dreyer  v,  S.  Compare  Gates  v.  Avery,  112  Ws. 

Goldy.   171   111.  434;  Pain  v,  Kinney,  271. 

175  111.  264;  Lang  V,  Ingalls  Zinc  Co.,  In  PoaaqrlTBoia.  —  Reed  v.  Fidelity, 
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t%%\.  3.  When  Appeal  or  Writ  of  Error  Will  Hot  lie— a. 

Interlocutory   Judgments,  Orders,  or  Decrees. — See 

notes  6,  lo. 

14NMi,  See  note  3. 

Pnptr  Prottdsrt.  —  See  note  5. 

etc,  Co.   189  Pa.  St.  596;  Rockwell  v.  IHrMt  Bill  of  ExeeptisBt— GeorgU.  — 

Eldred,  7  Pa.  Super.  Ct.  95;  Dutton  7/.  See  Chipman  v.  Corn  well,  in  Ga,  8G2. 

Pyle.  42  W.  N.  C.  (Pa.)  65.  7  Pa.  Super.  Motton  fur  Vew  Trial.  —  In  Georgia, 

Ct.  136.  where  the  action  is  brought  for  two 

A  Vrafoit  TakttB  npoa  aa  AdTtna  Bal-  separate  claims,  a  nonsuit  as  to  one  of 

isg    is    involuntary    and    reviewable,  the  claims  is  erroneous,  and  the  plain- 

L^ister   V.    Blaciewell,    128   Ala.    r43;  tiff  may  complain  thereof  on  a  motion 

Prichard  v,  Sweeney,   109  Ala.  651;  for  a  new  trial.    Swain   v.  Macon  F. 

National  Bank  v.  Baker  Hill  Iron  Co..  Ins.  Co.,  102  Ga.  96. 

108  Ala.  635;   Keliy-Goodfellow  Shoe  Bonsiiit  iaObedienM  toMaadata.  — An 

Co.  V,  Vail,  84  Mo.  App.  94;  American  appeal  will  not  lie  from  a  judgment 

Pub.,  etc.,  Co.  V,  Gibbes,  59  S.  Car.  directing  a  nonsuit  in  obedience  to  a 

215.  mandate  of  the  appellate  court  on  a 

lo  Delaware^  where  the  court  Is  of  former  appeal.     Apex  Transp.  Co.  v. 

the  opinion  that  there  is  no  evidence  Garbade,  32  Oregon  582. 

to  go  to  the  jury,  and  indicates  that  a  1001.    0.  Sims  v,  Davis,  48  Neb. 

nonsuit  should  be  ordered,  the  plaintiff  720. 

either  submits  to  a  nonsuit,  which  is  10.  Cllnard  v.  White,   129  N.  Car. 

voluntary,  or  refuses  to  submit  in  order  250;  Meekins  v,  Norfolk,  etc.,  R.  Co., 

to  go  to  the  appellate  court,  and  the  131  N.  Car.  i;  Raymond  v,  Keseberg, 

trial  court  directs  a  verdict  for  the  de-  98  Wis.  3x7. 

feodant.     Daniels  v,  Liebig  Mfg.  Co.,  Bamady  for  Bafosal  to  Dismiss.  —  Man- 

2  Marv.  (Del.)  207.  dam  us  is  the  proper  remedy  for  refusal 

Extent  of  RuU.  —  But  it  is  proper  to  to  dismiss  where  the  statute  requires 

take  a  nonsuit  only  where  at  the  trial  dismissal  for  a  particular  cause.    An- 

the  ruling  of  the  court  is  such  as  to  pre-  niston  First  Nat.  Bank  v,  Cheney,  120 

elude  a  recovery,  and  In  no  other  case  Ala.   117.     Compare  State  v.   Ludwig, 

will  the  appellate  court  interfere.     Wil-  106  Wis.  226. 

Hams  V,  Finks,  156  Mo.  597.    See  also  1009.    S,  Truxtonv.  Fait,  etc.,  Co., 

State  V.  Thompson,  81  Mo.  App.  549;  i  Penn.(Del.)483;Cavanaughz'.  Grady, 

Greene  County  Bank  v.  Gray,  146  Mo.  (R.  I.  1902)  52  Atl.  Rep   1027.  holding 

568.     A  nonsuit   upon   the   mere  an-  that  no  exception  ordinarily  lies    to 

oouncement  or  intimation  that  a  de^  such  action. 

murrer  to  the  plaintiff's  evidence  will  From  Ordar  Bainstatinff .  —  It  has  been 

be  snsuined  is  voluntary.     McClure  held  that  an  order  setting  aside  a  non- 

V.  Campbell,  148  Mo.  96;  Graham  &.  suit  and  reinstating  the  case  is  not  ap- 

Parsons,    88    Mo.   App.   385.     Contra,  pealable.     Ready   v.   Smith,   141    Mo. 

Kelly-Good  fellow  Shoe  Co.  v.  Vail,  84  305^.  F.  Hart  Lumber  Co.  v,  Rucker, 

Mo.  App.  94.  17  Wash.  600  (holding  that  such  order 

In  Alabamay  under  the  statute,  the  is  not  a  grant  of  a  new  trial).     But  see 

rule  applies  only  to  adverse  rulings  contra^  under  a  recent  statute  in  Mis- 

which  can  be  introduced  into  the  record  souri  allowing  an  appeal  from  an  order 

by  bill  of  exceptions,  and  not  to  rul-  granting  a  new  trial,   Veatch  v.  Nor- 

ings  on   the   pleadings.     Prichard   v,  man,  95  Mo.  App.  500;  Coatney  v.  St. 

Sweeney,  109  Ala.  651;  National  Bank  Louis,  etc.,  R.  Co.,  151  Mo.  35.     And 

V.  B^ker  Hill  Iron  Co.,  108  Ala.  635.  compare  Rhutasel  z.  Rule,  97  Iowa  20, 

Am  (Mtt  Bot  PrtTtntliig  Jndpnant  is  holding  that  where  the  cause  is  rein- 

oot  appealable.      Sutton   v.  Chicago,  stated  on  the  plaintiff's  motion  the  trial 

etc.,  R.  Co.,  114  Wis.  647.  court  has  a  discretion  as  to  whether  an 

A  Voaanit  as  to  Somo  of  tlio  Befeadaats  appeal  from  such  reinstatement  shall 

Is  appealable  although  other  defend-  be  determined   before  a  trial  on  the 

aots  were   not  served  and  did  not  ap-  merits  shall  be  had. 

pear  In  the  action.     Keef  v.  Tibbals,  §.  Augusta   R.   Co.   v.  Tennant,  98 

18  Wash.   656.     See  also  Ellis  v.  Al-  Ga.  156,  holding  that  a  mistrial  fur- 

mand,  i  f 5  Ga.  333.  nished  no  bias  for  reviewing  a  refusal 
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lOOS.  b.  Voluntary  Dismissal,  etc.  —  See  notes  i,  3. 
1##4.  4.  Bxoeptionf  Beqaired.  —  See  note  2. 

6.  Eeoord.  —  See  notes  3, 4.    See  also  Appeals  ;  Bills 
OF  Exceptions. 

6.  General  Principlei  of  Beview.  —  See  note  5. 

to  nonsuit  at  the  close  of  the  plaintiff's  a  recital  of  another  ground  in  the  jndg- 

evidence;    Raymond  v,   Keseberg,  98  ment;  Musgrave  v.   Barclay,  59  Kan. 

Wis.  317.  773.  52  Pac.  Rep.  96. 

1003,  1.  Tripp  V.  Yankton,  ri  S.  Fair  Coastnietloa.  —  Where  a  nonsuit 
Dale.  355  [citing  6  Encyc.  of  Pl.  and  is  forced  by  adverse  rulings  at  the 
Pr.  1003];  Schutte  V,  Kelly,  124  Mich,  trial,  it  is  sufficient  if  the  record 
330.  See  also  Jones  r/.  Kennedy,  (Miss,  establishes  this  fact  without  expressly 
1903)  33  So.  Rep.  287  (refusal  to  rein-  stating  it.  Laster  v,  Blackwell,  128 
state).  Ala.  143. 

S.  Greene  County  Bank  v.  Gray,  146  4.  New  England  Mortg.  Security  Co. 

Mo.  568;    McCIure  v,  Campbell,    148  v.  Davis,  122  Ala.  555  (presumption  as 

Mo.  96.    See  also  Darton  v.  Sperry,  71  to  rightful  dismissal  on  the  merits). 

Conn.  339.  6.  San  Jose  Ranch  Co.  v.  San  Jose 

1004.  S.  Field  v.  Thornell,  106  Land,  etc.,  Co.,  126  Cal.  322  (dismissal 
Iowa  7;  Woolsey  v.  Lasher,  35  N.  Y.  of  case  held  under  advisement  not 
App.  Div.  108;  Einson  v.  North  River  warranted  on  the  ground  that  the  de- 
Electric  Light,  etc.,  Co.,  (Supcn.  Ct.  fendant  was  entitled  to  nonsuit  and 
App.  T.)  34  Misc.  (N.  Y.)  191;  Mateer  failed  to  demand  it  within  the  time  pre- 
V,  Cockrill,  18  Tex.  Civ.  App.  391.  scribed  for  entering  judgment);  Posten 

Oljeotion  to  Iks  Form  of  the  Jndgmont  v,  Denver   Consol.  Tramway  Co.,  11 

is  waived  by  failure  10   except  to  it.  Colo.  App.  187  (evidence  considered  in 

Wood  bridge  v,  Saratoga  Springs  First  the  light  of  the  grounds  assigned  in  the 

Nat.   Bank,   166  N.  Y.  238;  Griffen  v.  motion);  Cabinet  Makers  Union  v.  In- 

Mechanics,  etc..  Bank,  61  N.  Y.  App.  dianapolis,  145  Ind.  671  (dismissal  not 

Div.  434.  reviewable   on    conflicting  aflldavits); 

Ezeeption  to  tho  Jodgmont  is  not  Lyons  v.  Carroll,  107  La.  471  (correct- 
necessary  after  the  defendant's  motion  ness  of  dismissal  as  to  pan  oi  defend- 
for  a  nonsuit  is  overruled  and  he  saves  ants  determined  by  petition,  not  by 
his  exception  to  such  ruling.  Maben  evidence  on  trial  of  other  defendants); 
V,  Scott,  12  Colo.  App.  119:  Alta  Brophy  v,  Downey,  26  Mont.  252 
Invest.  Co.  v,  Worden,  25  Colo.  215.  (matters   not  in  evidence  on  trial  not 

For  a  Motion  to  Sot  Aside  an  Involnn-  considered  on  appeal);  U.  S.  Trust  Co. 

tary  Noninit  held  to  laise  sufficiently  v.   Territory,    10  N.    Mex.  416  (filing 

the  question  of  error  in  rejecting  the  motion   to  dismiss  before  disposal  of 

plaintiff's  evidence,  see  Way  r.  Miller,  pleas  in  bar  harmless  where  both  over- 

80  Mo.  App.  382.  ruled). 

S.Bill  of  Exoeptions.  —  In  order  to  Bofiisal to Koasnit Vot Cnrod by Yordiok. 
present  for  review  the  refusal  of  the  — McGraw  v.  Friend,  etc.,  Lomt>er 
court  to  dismiss  an  action  for  failure  to  Co.,  120  Cal.  574. 
uke  some  step  therein,  matters  which  Grounds  of  Decision  Immaterial  Whoro 
are  not  properly  a  part  of  the  record  Seinlt  Oorroet.  —  McGlathery  r.  Rich- 
must  be  brought  before  the  court  by  a  ardson,  129  Ala.  653;  Rogers  v. 
bill  of  exceptions.  Severs  t/.  Northern  Granger,  21  R.  1.  83. 
Trust  Co.,  I  Indian  Ter.  i.  See  also  Error  Sabsoqnont  to  IMimlawil.  —  An 
National  Bank  v.  Baker  Hill  Iron  Co.,  appeal  from  the  judgment  only  does 
108  Ala.  635,  holding  that  a  showing  not  present  for  review  the  action  of  the 
in  the  bill  of  exceptions  that  nonsuit  court  in  denying  a  motion  to  vacate  the 
was  submitted  to  on  account  of  the  judgment.  Aultman  v,  Becker,  10  S. 
exclusion  of  evidence  will  prevail  over  Dak.  58. 
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DISORDERLY  CONDUCT, 

1.  I  JUSIIDIOTIOV.  —  See  n6te  i. 

9L  II  COMPULIVT  —  XiMntUli.  —  See  note  2. 

S.  lor  AbuiTt  or  iUUmaiw  LangvAfe.  —  See  note  !• 

m.  Waekavt  avd  Commitksvt.  —  See  notes  4,  5. 
lY.  JjmoTUXMT  AVD  InroXMATiov.  —  See  note  7. 

4«  Ottmaum  VnisaiiM.  —  See  note  2. 
S.  Plaoe.  —  See  note  4. 

1.    !•  In  QitmUK  Vew  Tork,  the  jaris-  and  hearing  of  persons,  both  men  and 

diction  of  a  case  of  disorderly  conduct,  women/'  contrary  to  the  act  concern- 

U  a  misdemeanor,  belongs  exclnsively  ing  disorderly  persons,  is  fatally  de- 

to  the  Court  of  Special  Sessions,  under  fertile  in  that  it  fails  to  allege  that  the 

section  1409  of  the  city  charter  in  force  language  complairied  of  was  uttered  in 

in   1903;    if    not    a    misdemeanor,    a  a  public  place.    Co  well  v,  Sute,  63  N. 

magistrate  may  hold   the  accused  to  J.  L.  523. 

bail  for  good  behavior.     People  v.  New  4.  "  IMstarbaiiM  ol  IMvars  Gitiseiis."  — 

Yorl[  State  Reformatory,  (Supm.   Ct.  A    warrant,    based  on   an   ordinance 

Spec.  T.)  38  Misc.  (N.  Y.)  241.  which  specifies  numerous  offenses,  is 

9.    S.  BoAoitnt  Gomplaiat  —  ATermant  bad  where  it  merely  alleges  that  the 

«f  Vlaoe.  —  A  complaint  which  alleges  defendant  violated  the  ordinance  '*  by 

that  the  accused  was  guilty  of  inde-  creating  a  disturbance  within  the  cor- 

cent.  insulting,  and  immoral  conduct,  poration   limits  of  the  town,"  etc..  to 

by  peelting  into  the  window  of  an  oc-  the  '*  disturbance  of  divers  citizens." 

cupied  dwelling  bouse  on  the  corner  of  State  v.  Hettrick,  126  N.  Car.  977. 

specified  streets,  is  sufficiently  definite  6.  See  State  v,  Regan,  67  N.  J.  L. 

as    to  the  place  of    the  offense  and  106. 

charges  a  violation  of  an  ordinance  pro-  Spedffing  Vatars  of  IMsordarly  Con^ 

hibiting  immoral  and  disorderly  con-  duet  —  Under  section  1458,  siibdiv.  2, 

duct.     Grand  Rapids  v,  Williams,  112  of  the  charter  of  the  old  city  of  New 

Mich.  247.  York,  a  warrant  of  commitment  stating 

Ohargiag  Seoond  or  Third  Offi^se.  —  In  that  the  defendant  was  guilty  of  dif- 
Muhigan^  under  How.  Annot.  Stat,  orderly  conduct  in  that  on  a  certain 
Mich.  Supp.  (1883-1890),  %  1997^1.  for  day  and  on  a  street  named  she  did 
second  and  third  offenses  of  disorderly  solicit  men  for  the  purpose  of  prosiiiu- 
conduct,  the  complaint  musi  charge  a  tion,  sufficiently  states  an  offense, 
former  conviction  or  convictions  for  though  the  phrase  **  disorderly  con- 
such  offense.  People  v.  Buck,  109  duct "  states  no  offense.  People  v. 
Mich.  6S7.  But  in  the  prosecution  of  New  York  State  Reformatory,  (Supm. 
third  offenses  it  is  sufficient  that  the  Ct.  Spec.  T.)  38  Misc.  (N.  Y.)  243. 
offense  is  charged  as  a  third  or  subse-  7.  Information  Hold  Soi&eient.  —  See 
qaent  conviction,  and  it  is  immaterial  State  v.  Hocker.  68  Mo.  App.  415. 
that  the  complaints  in  former  convic-  Charging  Offonso  Other  than  That 
tloQS  did  not  state  that  they  were  for  Vamod  in  Warrant.  —  A  defendant  who 
first  and  second  offenses.  People  v.  has  been  arrested  under  a  warrant 
Booth.  121  Mich.  131.  charging  an  assault  may  be  prosecuted 

3.    1.  AToment  that  Langnago  was  for  disorderly  conduct  on  an  informa- 

Vssd  in  Pnblle  Plaoo.  —  Under  Gen.  Stat,  tion  filed  by  the  prosecuting  attorney. 

N.  J.,  p.  1199.  par  6,  a  complaint  charg-  State  v.  Hocker,  68  Mo.  App.  415. 

ing   thai    the  accused  **  being  intoxi-  4.     2.  State  v.  Hettrick,  126  N.  Car. 

cated.  did   indulge  in  loud,  offensive,  977. 

and  indecent  language  in  the  presence  4.  Vear   ComplainanVs  **  Promlios."  — 

183 


6  DISORDERLY  CONDUCT.  Vol.  VII. 

6.  VL  Appsal.  —  See  note  i, 

[Vn.  Tbial  bt  Jvet.  —  A  person  charged  with  disorderly 
conduct,  made  an  offense  by  a  city  ordinance,  is  not  entitled  to 
trial  by  jury.     See  note  i^.] 

An  indictment  cliargfiag  tlie   use    of  ing  tlie  prosecutorwof  beiogadiaorderljr 

certain  lanf^aage  near  the  premises  of  person,  a  recognizance  Is  properly  re- 

the  complainant  is  defective  in  that  the  quired,  the  offense  charged  being  of  a 

word   "  premises  "   is    too    indefinite,  public  nature.     The  recognizance  maf 

Stale  V.  Moore,  (Miss.  1898)  24  So.  Rep.  be  liled  before  the  justice  granting  the 

308.  writ,  or  the  court  at  the  hearing  may 

6.    1.  Certiorari  —  BooogniianM.  —  permit   the  subsequent  filing  of    the 

Under    section    7   of    the  New  Jersey  recognizance.     Mullen  r.  State.  67  N. 

Certiorari   Act,   upon   a    cettioraii   to  J.  L.  451. 
bring  up  an  order  of  a  justice  convict-        la.  State  v.  Kennan,  25  Wash.  621. 
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DISORDERLY  HOUSES. 

8.  H  SB1ISDIS&  —  See  note  i. 

in  JonrDEE  OF  PAETIE8.  —  See  note  3. 

IV.  JonrBEE  OF  0FFEE8E8.  —  See  note  7, 

9.  V.  COKPLAIET.  —  See  note  i . 

!•.  VI  lEBiCTXEET  —  1.  Generally—^.  Modern  Forms.— 

See  note  2. 

1 1.  Vnder  Statute.  —  See  note  2. 

IS.  8.  Keeping  and  Leatmg — a.  Generally  —  "FteLiara."  — 
See  note  4. 

b.  Intent  or  Knowledge.  —  See  note  5. 
14,  c.  Time.  —  See  notes  3,  4. 

d.  Location  of  House.  —  See  note  6. 

9.    1.  In  E«w  laurj  the  Werts  law,.  18.    4.  State  v.  Parks.  6i  N.  J.  L. 

which  makes  every  unlicensed  sale  of  438. 

intoxicating  liquors  an  offense  of  keep-  6.  Fslonionily. —  Under  Code  Iowa, 

ing  a  disorderly  house,  does  not  affect  $  4939.  an  indictment  in  the  language 

the  common-law  liability  loindictmect  of  the  statute  which  chaiges  the  de- 

of  one  who  maintains  a  place  in  which  fendant  with  keeping  a  house  of  ill 

he  habitually  sells  such  liquors  in  vio-  fame  need  not  allege  that  the  act  was 

litionof  law.     Parker  v.  State,  61  N.  done  feloniously.    State  v.  Beebe»  115 

J.  L.  308.  Iowa  138. 

8.  Hvsbend   and   Wii».  — Hunter    v.  14.    8.  Peoples.  Russell,  no  Mich. 

State,  14  Ind.  App  683.  46. 

7.  Com.  V,  Goodall,  165  Mass.  588.  "  (Hhar  Days  Bafora  and  Slnaa."  —  An 

9*    1.  Approrad  Form. —  See  Bass  v,  averment  that  the  keeping  was  on  a 

State,  (Tex.  Crim.  1902)  66  S.  W.  Rep.  certain  day  *'  and  other  days  before 

558.  and  since  "  sufficiently  alleges  a  repe- 

10«    8.  ApproTsd  Form  —  Kaintaining  tition  or  continuance  of  the  alleged  dis- 

Booio  Ibr  8ala  of  Uqnors.  —  See  Parker  order.     Com.  v.  Myers,  (Ky.  1900)  56  S. 

w.  State,  61  N.  J.  L.  308.  W.  Rep.  412. 

HoQSo  of  HI  Fama.  —  Cahn  v.  State,  Tariaaaa  Batwaan  Complaint  and  InfMr- 

no  Ala.  56.  matioa.  —  An  information  for  keeping 

II.    8.  Howatd  V,  People,  27  Colo,  a  house  of  ill  fame  which  charges  that 

396;    Slate    V.   Beebe,   115   Iowa  128;  the  act  was  committed  on  a  particular 

Swaggart  r.  Territory,   6  Okla.  344:  day  and  on  divers  other  days  and  times 

State  V.  Emblem,  44  W.  Va.  521,  per  is  not  bad  because  the  complaint  be. 

English,  1.  fore  the  justice  alleged  merely  that  the 

lUMaarL  —  State  v,  Raymond,  86  Mo.  offense  was  committed  on  a  particular 

App.  537.  day.     People  v.  Russell,  no  Mich.  46. 

Eaw  York. —  A  count  of  an  indict-  4.  Reed  v.  State,  (Tex.  Crim.  1895) 

ment  setting  forth  the  substance  of  the  29  S.  W.  Rep.  1085. 

offense,  with  the  ciicumstances  neces-  6.  Johnson   v.   State,    13   Ind.  App. 

sary  to  render  it  intelligible  and  to  in-  299;  State  v,  Raymond,  86  Mo.  App. 

form   the  accused   of  the  allegations  537. 

against  him,  is  sufficient.     People  v,  Failora  te  Beaerlba  Honsa  and  Lot.  — 

Reed.  46  N.  Y.  App.  Div.  625.  In  Sprague  v.  Slate,  (Tex.  Crim.  1898) 

Texaa.  —  Schulze    v.    State,    (Tex.  44  S.  W.  Rep.  837,  an  information  for 

Crim.  1900)  56  S.  W.  Rep.  918:  Calla-  keeping  a  disorderly  house  did    not 

ghan  V,  Stale,  36  Tex.  Crim.  536.  name   the    house    nor   the    lot    upon 
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15.  See  note  i. 

4.  VamM  of  Fre^utnUn.  —  See  note  2. 

8.  Particiilar  Aeti.  —  See  note  5. 

16.  7.  Duplieity.  —  See  notes  3,  4. 

17.  8.  Vm  of  Certain  Phrases  —  ifadmr  ^pseUl  siatats, --^  See  note  i. 
YIL  ALLI0ATIOVS  AVD  PsoOF.  —  See  note  2. 

1 8.  Yin.  IvsTEircTiovs.  —  See  notes  3,  4. 

which  it  was  sttaated,  but  ii  was  held  desigoated  is  noi  a  charge  that  the  de- 

to  be  sufficient,  as  00  specific  descrip-  fendant  indulged  in  fighting,  diaturb- 

tion  of  the  house  is  required.  ing  the  peace,  etc.    Howard  v.  People, 

1ft.    1.  Contra,  Johnson  v.  State,  13  27  Colo.  396. 

Ind.  App.  999,  holding  that  where  it  is  IT.    1.  *<  And '*  —  •<  Or.*'  —  Howard  v. 

not  necessary  to  give  any  description  People,  27  Colo.  396;  State  v,  Beebe, 

of  the  real  estate  on  which  the  house  115  Iowa  128;  Willis  r.  State,  34  Tex. 

is  situated,  such  description  is  surplus-  Crim.  148. 

age  and  need  not  be  proved  as  alleged,  S.  Heard  v,  Sute,  113  Ga.  444,  gmat" 

or  at  all.  ingjj  Encyc.  of  Pl.  and  Pa.  17. 

5.  State  V.  Beebe,  115  Iowa  128.  ETidsase  Hsld  to  Ssstaia  ladietaoat  — 
Houio  of  Dl  Fame  — Missouri.  —  U  nder  An  indictment  for  Iteepi  ng  a  disorderly 

Rev.  Stat.  Mo.  (1899),  g  2197,  the  names  house  cannot  be  susuined  where  the 

of  the  inmates  do  not  have  10  be  stated  acts  shown  consisted  wholly  in  the  an- 

in  an  indictment  for  keeping  a  bawdy  lawful  sale  of  liquor  without  a  license, 

house.     Slate  r.   Raymond,   86    Mo.  but  if  there  Is  evidence  showing  also 

App.  537-  that  persons,  some  of  them  of  ill  repute, 

6.  Howard  if.  People,  27  Colo.  396,  were  permitted  to  remain  upon  the 
1«.    8.  Supliisaffo.  —  Where  an  in-  premises,  drinking    the    liquor    nntil 

dictment  charging  that  the  defendant  they  became  intoxicated,  a  conviction 

knowingly  leased  ceruin  property   to  is  justified.    Jannone  v.  State.  (N.  J. 

be  used  tor  a  certain  unlawful  purpose.  190^  45  Atl.  Rep.  1032. 

etc.,  in  the  same  count  charges  that,  18.    S.  People  v.  Russell,  no  Mich. 

after  the  renting,  the  house  was  used  46;  Ross  v.  State,  (Tex.  Crim.  1902)  70 

as  a  house  of  ill  fame,  the  latter  clause  S.  W.  Rep.  543. 

of  the  count  charges  no  offense  on  the  i.  Slate     v.    Emblem,    44    W.    Va. 

part  of    the  defendant    and  may  be  521. 

treated     as     surplusage.       State     v.  Charge  as  to  ** Koofiig.'*  —  Where  an 

Emblem,  44  W.  Va.  521,  ^r»  English,  J.  indictment  is  for  ''keeping"  a  dlo- 

Oo^JvaotiTolyorCiiaalatiToly. — Where  orderly   house   the    jurv   should   be 

several  ways  are  set  forth  by  which  an  charged  that  the  keeping  is  an  essential 

offense  may   be  committed,   and  are  element  of  the  offense  charged.    Nel- 

embraced   in   the  same  general  defi-  son  v.  Territory.  5  Okla.  512. 

nition,  and  are  punishable  in  the  same  As  to  Dotendaiit's  Ownership,  Sfes.  — 

manner,  they  are  not  distinct  offenses.  Where  the  statute  relates  to  the  keep- 

and  may  be  charged  conjunctively  in  ingof  a  disorderly  house  by  an  "owner, 

the  same  count.    Willis  v.  State,  34  lessee,  or  tenant  of  such  house,*'  not 

Tex.  Crim.  148.  including   any  servants  or  mere  In- 

4.  Aa  ladietSMBt  Is  Vot  Douhlo  that  mates,  the  court  errs  In  refusing  to  in- 

charges  (i)  the  keeping  of  the  kind  of  struct  the  jury  that  unless  the  defendant 

house  designated,  and  (2)  fighting,  dis-  was  the  owner,  lessee,  or  tenant  of  the 

turbing  the  peace,  etc.    A  charge  that  house  she  cannot  be  convicted.    Mltch- 

the  defendant  kept  the  kind  of  house  ell  v,  Sute.  34  Tex.  Crim.  311. 
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99.  L  VATmtB  OF  DisTXXM — At  ommm  Uw.  —  See  note  a. 

91*  iMMdy  lalArfftA  bf  Itotvto.  —  See  note  2. 

UrtrtM  Vtt  WftiTtr  •!  OOmt  IwiMIm.  —  See  note  4. 
99.  n.  AnxBATiT.  —  See  note  2. 

—  See  note  i. 
—  See  note  2. 
OouUr-afldftTlt.  —  See  note  4. 


t.  Aodenoo  v,  Heory,  45  W.  davit  to  obtain  a  distress  warrant  made 
Va.  319,  qn^Hng  7  Encyc.  of  Pl.  and  by  one  as  attorney  for  one  of  two  land- 
Pa.  20.  The  court  said  further:  "  If,  lords  is  fatally  defective  when  It  falls 
however,  a  place  of  return  must  be  10  show  on  its  face  that  the  affiant  was 
given,  it  can  only  be  to  the  justice,  attorney  for  both  landlords,  or  that 
under  Code  W.  Va.,  c.  41,  §  7."  one  emploving  him  had  authority  so  to 

H0W  Xads.  ~  A  slight  act  will  consti-  act  on  behalf  of  the  other.    Bryan  v. 

lute  a  seizure.    A  notice  in  writing  Teal,  115  Ga.  740. 

served  upon  the  tenant,  specifying  the  93.    1.  See  Man  is  v.  Flood,  19  Tex. 

goods  and  forbidding  their  removal,  is  Civ.  App.  591. 

sufficient.     Lengert  Co.   9.    Bellevue  t.  la  IMawars  aid  lUiaais  demand 

Bldg.,etc.,  A8soc.,i5  Pa.  Super.Ct.380.  need  not  be  alleged,  since  a  distress 

The  IMstndat  May  Be  1^  ths  Laadlard  will  lie  for  rent  in  arrear  without  prior 
or  hf  His  SailUE^  who  is  not  required  to  demand  for  payment.  Weber  v,  Ver- 
be  a  public  officer;  and  if  he  is  a  public  non,  2  Penn.  (Uel.)  359;  Keeley  Brew- 
officer  the  landlord  is  nevertheless  lia-  inff  Co.  v.  Mason,  loa  111.  App.  381. 
ble  for  his  acts  in  the  course  of  his  em-  4.  The  Psftadaat  Is  Owflkrt  to  tha 
ployment.  Weber  v.  Vernon,  2  Penn.  Spsdile  DaCsass  M  Vp  in  his  counter. 
(Del.)  359.  affidaviL     Hunnicutt  v.  Chambers,  xii 

BallUr  Aathoriadl  by  PaxoL—  A  dis-  Ga.  566. 

tress  may  be  made  by  a  bailiff  upon  CoaTcnsly,  after  a  counter-affidavit  is 

parol    authority.      M 'Geary    v.    Ray-  filed  the  landlord  is  confined  to  the 

mond,  17  Pa.  Super.  Ct.  308.  grounds  set  up  in  the  warrant.     Holt 

IMslMS  1^  landlord  for  Ifss  «f  Anothar.  v.  Licette,  iii  Ga.  810,  holding  that 

—  A  landlord  may  sue  out  a  distress  where  the  warrant  was  issued  solely 

warrant  in  his  own  name  for  the  use  of  upon  the  ground  that  the  rent  was  due 

another  parly,  for  rent  due  to  him.  and  in  arrears,  the  landlord  could  not 

Joiner  v,  Singletary,  106  Ga.  257.  prove  that  the  defendant  had  removed 

91*    t.  nilnols,  —  Vierling  v.  Owens,  personalty  from  the  premises. 

64  111.  App.  609;  Kuhl  V,  Mo  well,  72  toffidaiMj   «f  Oonattr-affidavit  —  A 

111.  App.  461.  counter-affidavit  which  alleges  that  the 

The  Bamsdy  May  Be  Xalargsd  by  the  sum  distrained  for  "  was  not  due  at 

OsBtraet  sf  the  Parnss,  either  at  common  the  time  of  issuing  said  warrant  '*  sets 

law    or    by    statute.    Dinner  v,   Mc-  up  an  Issuable  defense  to  a  distress 

Andrews,  10  Pa.  Dist.  221.  warrant  based  upon  an  affidavit  alleg- 

i.  Fulcher  v.  West,  (Tex.  Civ.  App.  Ing  that  the  rent  distrained  for"  is  now 

1899)  51  S.  W.  Rep.  342,  holding  that  due    and    unpaid."     Feagln    v,    Mc- 

the  plaintiff  may  assert  in  his  petition  Co  wen,  115  Ga.  325. 

all  of  his  rights  that  are  founded  upon  Levying  Officer* s  Possession  of  Prop^ 

the  rent  contract,  and  is  not  limited  to  erty,  —  It  is  not  necessary  to  state  in  a 

the  distress  proceedings  sued  out  and  counter-affidavit  that  the  levying  offi- 

retnrned.  cer  has  possession  of   the    property. 

n.    t.  DifSMtivt  Affidavit.  —  An  affi-  Irvine  v.  Wise,  102  Ga.  539. 
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94.  in  DI8TXS88  Waxkutt  —  AetioB  li  for  s«it.  —  See  note  4. 

StS.  [Tht  Warrant   Should  Imho  in  FkTor  of  tlio  PrinoipAl  though  the 
affidavit  to  secure  it  is  made  by  his  agent.     See  note  laJ] 
TV.  AXEVBXEHT&  —  See  note  2. 
97.  7.  Oevebal  Bvles  of  Pbogsbitxe.  —  See  note  i. 

VL  BSKSBIES  FOX  WEOVerUL  OB   IXXEOVLAfi  DI8TXS88  — 

1.  In  General  —  See  note  4. 
39.  8.  For  Excessive  Distress.  —  See  note  4. 

50.  6.  For  Failure  to  Have  Property  Appraised.  —  See  notes  8, 9. 

51.  8.  For  Levying  npon  Property  Exempt  by  Statute.  —  See 
note  4. 

10.  In  Some  Cases  Eeplevin  Only  Kemedy.  —  See  note  6. 


34.  4.  nilnoii  —  Set-off  hj  Tonant.  — 
Kellogg  V.  Boehme,  71  111.  App.  643, 
holding  that  the  defendant  may  re- 
cover a  final  balance  in  his  favor 
against  the  plaintiff. 

M*  la.  Maxwell  v.  Collier,  115  Ga. 
304. 

S.  Smith  r.  Smith.  105  Ga.  717; 
Schlicht  V.  Callicott,  76  Miss.  487. 

Failoro  to  Attach  a  Jurat  to  the  affi- 


the  General  Statutes  of  i88a,  and  is  no 
longer  in  force  in  that  stale.  No  ac- 
tion, therefore,  lies  against  a  landlord 
for  an  excessive  distraint,  but  he  may 
distrain  all  the  property  of  the  tenant 
found  upon  the  leased  premises. 
Bender  v.  Ross,  51  S.  Car.  217. 

30.  8.  Trospait.— Hazleit  v.  Man- 
gel, 9  Pa.  Super.  Ct.  139;  Snyder  v. 
Boring,  4  Pa.  Super.  Ct.  196.    See  also 


davit  has  been  held  to  be  an  amenda-     Wyke  v.  Wilson,  173  Pa.  Si.  12. 


ble  defect.     Beach  v.  Averett,  106  Ga. 
73.    See  also  Affidavits. 


9.  WalTor  of  Appraiioment  1^  Tenant 
—  If,  in  ignorance  of  a  stranger's  claim 


An  Affidavit  npon  Knowledge  and  Belief  of  title,  the  landlotd  accepts  a  waiver 
may  be  amended  so  as  to  make  it  posi-  of  appraisement  from  the  tenant,  the 
tive,  and  the  warrant  may  be  amended  landlord  is  none  the  less  a  trespasser 
to  conform  thereto.  Westbrook  v.  in  respect  to  such  stranger,  and  the 
Harrison,  99  Ga.  660.  stranger  does  not  lose  his  right  to  sue 

Vame  of  County.  —  Where  the  affidavit  in  trespass  by  failing  to  replevy  his 
alleges  that  the  land  is  situated  in  a  goods.  Harris  v,  Shaw,  17  Pa.  Super, 
certain  couniy,  it  is  error  at  the  trial     Ct.  i. 

to  allow  an  amendment  alleging  31.  4.  Gatnett  v,  Jennings,  (Ky. 
another  county  when  it  does  not  appear  1898)  44  S.  W.  Rep.  382. 
from  the  pleadings,  or  otherwise,  that  6.  In  Fonnaylvaida  replevin  Is  the  only 
the  land  described  in  the  amendment  remedy  of  the  owner  of  goods  dis- 
is  that  referred  to  in  the  original  affi-  trained  for  rent  due  by  another  if  he 
davit.    Summerour  v,  Felker,  102  Ga.     has  notice  orknowledgeof  thedistraiqt. 

Thomas  v.  Baner,  6  Pa.  Dist.  177. 

Failure  to  Sno  in  Soplovin.  —  In  Len- 
gert  Co.  V.  Bellevue  Bldg.,  etc.,  Assoc., 
15  Pa.  Super.  Ct.  380,  it  was  held  that 


254. 
97.    1.  Snyder    v.    Boring,    4    Pa. 

Super.  Ct.  196. 

4.  Anderson   v.    Henry,   45   W.  Va. 


31C),   the    court  saying  that   in    tVfst  the  claimants  of  property  distrained  for 

ytrginia    **  the  tenant  could    always  rent  who  have  failed  10  exercise  their 

[and]    can    now    bring    trespass    for  tight  to  sue  out  a  writ  of  replevin  be- 

wrongful  distress."  fore   the   property   was  sold  have  no 

99.    4.  The  Statute  of  Karlbridgo  was  standing  to  hold  the  landlord  liable  in 

not  re-enacted  in  Sou/A    Carolina  by  damages  for  a  trespass. 
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DISTURBING  MEETINGS. 

S§«  L  At  Cokkov  Law.  —  See  note  2. 
S9.  U  IThdsb  Statittxs  —  2.  Indictment  —  a.  Generally  — 
See  notes  i,  2,  3. 

4#,  c.  Allegations  of  Nature  or  Kind  of  Meeting.  — 

See  note  2. 

d.  Allegations  OF  Place— (i)  Place  of  Disturbing  Acts. 
—  See  note  3. 

41.  (2)  Place  of  Meeting.  —  See  notes  2,  3. 

e.  Allegations  of  Disturbance  —  (i)  Generally.  — 
See  note  4. 

4SI,  (2)  Manner  and  Means  of  Disturbance.  —  See  note  i. 
4S.  See  note  i. 

/.  Allegations  of  Intent.  —  See  note  2. 

S9.    S.  Steinert  v.  Sobey.  14  N.  Y.  S.  State   r.    Stegall,    65    Mo.    App 

App.  Div.  505.  243. 

W«    1.  State  V,  Steele,  74  Mo.  App.  41.    %.  State  v,  Ellis,  71  Mo.  App. 

5;  Robertson  r.  State.  99  Ten n.  t8o.  269;  State  v,  Fugitt,  66  Mo.  App.  625; 

QvalifleaHoM  of  Afldaylt.  —  It  is  not  Slate  v,  Stegall,  65  Mo.  App.  243. 

necessary,  where  the  prosecution  is  by  S.  Minter  v.  State,  104  Ga.  743. 

affidavit  and  information,  that  the  in-  4.  Minter  v.  State,  104  Ga.  743,  citing 

formation  state  that  the  affidavit  was  7  Encyc  of  Pl.  and  Pr.  41,  42;  State 

made  by  a  competent  and  reliable  per-  v,  Booe,  62  Arlc.  512. 

son.     Blalte  v.  State,  18  Ind.  App.  280.  49.    1.  State  v.  Booe,  62  Arlc.  512; 

t.  State  V,  Booe,  62  Arlc.  512.  State  v.  Fugitt,  66  Mo.  App.  625;  Com. 

8.  Com.  V.  Gennerette.  10  Pa.  Super,  v,    Gennerette,     10    Pa.    Super.    Ct. 

Ct.  598.  598. 

■i#.    %.  Any  Kaetiiig  for  Lawful  Pnr-  Waiver.  —  An  objection  to  the  indict- 


—  State  V.  Steele,  74  Mo.  App.  5.  ment  for  failure  to  set  out  specifically 
See  also  Blake  v.  State,  18  Ind.  App.  theactsof  disturbance  cannot  be  taken 
280,  holding  that  It  is  not  necessary  to  for  the  first  time  in  the  appellate  court. 
aUege  the  particular  purpose  of  the  as-  Nichols  v.  State,  103  Ga.  61. 
semblait^e;  Kixzia  v.  State,  38  Tex.  43»  1.  Minter  v.  State,  104  Ga.  743, 
Grim.  3T9,  holding  that  under  the  Texas  citing  7  Encyc.  of  Pl.  and  Pr.  41,  42. 
statute  it  mast  be  alleged  that  the  per-  See  also  Huffman  v.  State,  95  Ga.  469; 
sons  disturbed  "were  conducting!  hem-  Com.  v,  Gennerette,  10  Pa.  Super.  Ct. 
selves  in  a  lawful  manner,'*  and  an  alle-  598;  Robertson  v.  State,  99  Ten n.  iSo. 
gation  that  they  had  '*  assembled  for  But  see  State  ;/.  Booe,  62  Ark.  512 
religions  worship  in  a  lawful  manner'*  8.  State  v,  Stroud,  99  Iowa  16,  hold- 
is  insufficient;  Von  Rueden  v.  State,  ing  that  "  contrary  to  the  statute  *' 
96  Wis.  671,  holding  it  Sufficient  to  aver  does  not  take  the  place  of  "  wilfully." 
that  the  meeting  was  lawfully  and  See  also  State  v.  Booe,  62  Ark.  512,  pet 
peaceably  assembled.  Wood,  J.,  dissenting, 
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DIVISION  OF  OPINION. 

44.  I  BmcT  ov  JuMMiVT  Afpxalbb  Fmk  —  1.  CteMfal  Role. 
—  Sec  note  2. 

47.  S.  Judgment  Hot  Precedent  —  See  note  i. 

48.  U  EmcT  OV  M0TIOV&  —  See  note  3. 

m.  Bftxot  ov  AnxiBSiov  of  Txstikovt.  —  See  note  5. 

44«    t.  California,  —  Smith  v,  Fer-  Louisiana^  oq  an  equal  division  in  an 

ties,  etc.,  R.  Co.,  (Cal.  1897)  51  Pac.  intermediate  appellate  court  in  regard 

Rep.  71a  to  an  application  for  a  rehearing.  It  was 

Ilhncis,  —  Cross  v.  Will  County  Nat.  held  that  the  court  should  select  a  dis- 

Bank,    71    111.    App.    404;    Offutt    v.  trict  judge  or  judges  to  sit  in  the  case 

World's  Columbian  Exposition,  73  III.  and  assist  in  deciding  the  matter  in 

App.  231.  controversy.    State  v.  Judges,  50  La. 

North  CaroHna,  —  Puryear  r.  Lynch,  Ann.  644. 

X2I  N.  Car.  255.  5.  Mvidsd  OpiaieB  as  to  Sffeei  «f  Tosti- 

South    Carolina,  —  See    Florence    v,  momy. —  In  Ohio^  where  the  judges  of 

Brown,  49  S.  Car.  332, /^  Jones.  J.,  the  Ciicuit  Court  are  equally  divided  in 

dissenting,  opinion  as  to   the  effect  of  evidence 

4T.    1.  Purjrear  v.   Lynch,    121  N.  offered  upon  issues  of  fact,  a  valid  final 

Car.  255;    Hanifen  v,  Armltage,  1x7  iudgment  cannot  be  rendered.    Deg- 

Fed.  Rep.  S45.  low  v,  Kruse,  57  Ohio  St.  434. 

M.    S.  Petltta  fm  lehMriag.  —  In 
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DIVORCE. 

A4.  I  Vatvbi  of  Ditokce  Svit  —  2.  Ai  Suit  in  Equity.  —  See 
note  3. 

SS«  S.  Ai  Civil  Aeiion  under  Codei.  —  See  notes  i,  3. 
•Ml.  4.  Bccleiiaftical  Practice  —  When  Followed.  —  See  note  4. 
Stm  See  note  i. 

S9.  U  PAETixe  —  2.  Defendants  —  AnoUUry  x«u«f  «f  wift.  —  See 
note  I. 

69.  S.  Intenrention  —  PtnuMnr.  —  See  note  i. 
•!•  4.  Coyertnre.  —  See  note  i. 
5.  Infuiey.  —  See  note  4. 
t.  7.  Ineanity  —  Right  of  Guardian  to  Sue  for  IHrorce  —  Aanmi- 
Mt.  —  See  note  i . 
98.  8.  Inaane  Defendanti — Whether  Diroroe  Granted  Againet  — 
See  note  2, 

•4.    S.  Latshaw  v,  Latshaw,  i8  Pa.  Pro.   N.   Y.,  g   1757,   as  amended  in 
Super.  Cl.  465.  1899,  the  paramour  may  be  made  a  co- 
H«    1.  Reed    v, .  Reed,  (Mo.   App.  respondent,  and  if  he  appears  and  suc- 
1903)  70  S.  W.  Rep.  505.  ceeds  in  his  defense,  he  may  recover 
t.  Martin  v,  Martin,  1x3  Wis.  314.  costs  against  the  person  naming  him 
§%*    4.  McMakin   v.   McMakin,  68  as  corespondent.     It  was  held  in  Bill- 
Mo.  App.  S7-  ings  r.  Billings,  73  N.  Y.  App.  Div.  69, 
n*    1.  In   Elzas    v,   Elxas,  83  111.  that  when  the  corespondent  failed  in 
App.  533,  it  was  held  that  the  court  his  defense,  the  couit  properly  taxed 
may  allow  to  the  wife  necessary  ex-  him  with  the  costs.     And  where  a  hus- 
peoses  in  defending  an  appeal  from  an  band  who  is  charged  with  adultery  in 
order  allowing  solicitors'  fees.  the  reply  does  not  defend,  the  core- 
Under    Bams's    Annot.    Stat.   Ind.  spondent,  under  the  same  amendment, 
(1894X  i  1054,  the  court  will  allow  to  may  defend  the  charge  aflfectlng  her 
the  wife  support  and  necessary  ex-  and  is  entitled  to  a  jury  trial  on  that 
penses  incident  to  the  suit.     Hilker  v,  issue.     Rixa  v.  Rixa,  (Snpm.  Ct.  Spec. 
Hiliter,  153  Ind.  435;   McCue  v,  Mc  T.)  35  Misc.  (N.  Y.)  337. 
Cue,   149  Ind.  466,  citing  Sellers    v,  61.    1.  See  Greene    v,  Greene,  49 
Sellers.  141  Ind.  305.  Neb.  546. 

6«Mnl  ITiyiBiss.  ^  In  a  suit  against  4.  Snedager  v,  Kincaid,  (Ky.   1901) 

a  nonresident  wife  the  husband  may  be  60  S.  W.  Rep.  533. 

required  to  deposit  in  coart  a  sufficient  €8.    1.  Pyott  v,  Pyott,  191  III.  380; 

amount  to  pay  the  wife's  traveling  ex-  Sims  r.  Sims,  I3i  N.  Car.  397. 

penses  and  such  other  sums  as  are  W.    S.  AilnaatiTS    BsUsf   may    be 

necessary    to    defend    the   suit;    and  sought  by  an  insane  defendant  through 

where  the  husband  is  unable  to  comply  a  guardian  ad  litem^  by  a  cross-bill  ask- 

with  these  requirements  at  once,  the  ing  for  a  decree  annulling  the  marriage, 

suit  may  bs  abated  until  he  is  able  to  Pyott  v.  Pyott,  xpi  111.  380. 

do  so.    Caiines  v.  Calmes,  39  Colo.  The  Vsxt  Mmd  of  an  insane  defend- 

360.    See  also  Fernald  v.  Fernald,  5  ant  may  prosecute  a  writ  of  error  in 

Pa.    Super.     Ct.    639;    Churchill    v,  his  behalf  from  a  decree  of  divorce 

Churchill,  35  Pa.  Co.  Ct.  337.  entered  against   him,  and    the   next 

-     M.     1.  Fletcher  v.  Fletcher,  8  Ohio  friend   need  not  be  the  same  person 

CIr.  Dec.  371.  who  acted  as  guardian  ad  litem  in  the 

M.     1.  t/L  Vew  Tsrk,  by  Code  Civ.  proceedings  in  which  the  decree  was 
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6T.  9.  State  as  Party  —  Appeannoe  bj   ProieeiiUiig   Attoni^.  —  See 

note  2. 

m  PXTITIOH  ox  COKPLAIVT  —  1.  Allegation  of  Bendenee. 
See  notes  3,  4. 

69.  2.  Allegation  of  Other  Jurisdictional  Facts  —  DtfootlTt  Aikga- 
tiom.  —  See  note  2.   * 

3.  Allegation  of  Marriage  —  Voeeitity  01  —  See  note  3. 
T*.  6.  Causes  for  Divorce  —  a.  In  General.  —  See  note  5, 
TSI.  d.  Adultery  —  certainty.  —  See  note  13. 

73.  Deseriliing  Partlonlart.  —  See  note  I. 

Tff.  Timt.  —  Sec  note  5. 

T6.  Bemody  for  IndeflniteneM.  —  See  notes  2,  3. 

WalTtr  of  Objootion.  —  See  notes  5,  6.     See  also  Definite- 
NEss  AND  Certainty  in  Pleadings. 

c.  Desertion  —  sututory  Terms.  —  See  note  8. 

rendered.      lago    v,   lago,     i68     III.  insufficiency  of  the  complaint,  qaes- 

330,  tioned  for  the  first  time  in  the  appellate 

Is  Ohio  the  court  has  no  jurisdiction  court,  unless  some  fact  essential  to  the 

to  decree  a  divorce  against  an  insane  existence  of    the  cause  of    action   is 

defendant.    Clowry  v,  Clowry,  8  Ohio  wholly  omitted.    Spitzmesser  tr.  Spitz- 

Cir.  Dec.  653;  Rhude  v.  Rhude,  8  Ohio  messer,  26  Ind.  App.  532. 

Dec.  684.  79.    18.  Miller    v.    Miller,    92   Va. 

6T.    i.  In  Sute  v.  Friedley,  151  Ind.  iq6. 

404,  it  was  held  that  where  the  prose-  73«    1.  Richardson  v.  Richardson,  8 

cuting  attorney  is  admitted  to  defend  Pa.  Dist.  242. 

a  divorce  suit,  the  action  of  the  court  7ft.    6.  Addicks  v.  Addicks,  i  Marv. 

in  dismissing  him  and  rejecting  his  de-  (Del.)  338. 

fense  is  not  appealable  In  the  absence  76.    t.  Woog  v.  Woog,   58  N.   Y. 

of  exception  duly  taken  to  such  ruling.  App.  Div.  620. 

See  generally  Exceptions  and  Objec-  S.  Io  Kirkland  v.  Kirkland,  (Snpm. 

TioNs,  Ci.  Spec.  T.)  39  Misc.  (N.  Y.)  423,  it 

S,  Do  Tolna  v.  De  Tolna,  135  Cal.  was  held  that  the  motion  for  a  bill  of 
575:  Salibrun  v.  Salzbrun,  81  Minn,  particulars  may  be  made  upon  the 
287;  Thclen  v,  Thelen,  75  Minn.  433:  affidavit  of  the  attorney. 
Hinrichs  r.  Hinrichs,  84  Mo.  App.  27;  The  Ordir  for  a  Bill  of  Paitimilan 
Beach  v.  Beach,  4  Okla.  359:  Richard-  should  not  be  in  such  form  as  to  ex- 
son  V,  Richardson,  8  Pa.  Dist.  242;  elude  evidence  of  the  general  course  of 
Luce  V,  Luce,  15  Wash.  608.  See  also  conduct.  Krauss  v.  Krauss,  73  N.  Y. 
Needles  v.  Needles,  (Tex.  Civ.  App.  App.  Div.  509;  Ketcham  v.  Ketcham, 
1900)  54  S.  W.  Rep.  1070.  32  N.  Y.  App.  Div.  26.    See  alsoOviait 

4.  Davis    V,    Davis,   132    Ala.    219;  1/.  Oviati,  (N.  Y.  Super.  Ct.  Spec.  T.)  14 

lohnson  v.  Johnson.  05  Mo.  App.  329;  Misc.  (N.  Y.)  127. 

Carter  v.  Carter,  88  Klo.  App.  302.  5.  Addicks  v.  Addicks,  i  Manr.fDel.) 

Afldavit  of  iMiAsMt.  —  In   Stewart  338;   Fitzhugh  v.   Fitzhugh,   15  App. 

V.  Stewart,  t8  Ind.   App.  378,  it  wa5  Cas.  (D.  C.)  121. 

held  that  the  averments  intended  to  be  ••  Addicks  v.  Addicks,  i  Marv.  (Del.) 

made  in  an    accompanying    affidavit  338. 

might  be  made  in  the  complaint  where  8.  Smithkin  v.  Smithkin,  62  N.  J.  Eq. 

ittcn  complaint  was  properly  verified.  t6i;  Ladd  r.  Ladd,  121  N.  Car.  118, 

Mt    t.  Johnson  v,  Johnson,  (Colo,  holding  that  all  the  facts  relied  on  must 

if)09)  70  Pac.  Rep.  692.  be  alleged  specifically;  Hull  9.  Hull, 

g,  A  Qoaml  AUogatlom  of  Hanlago  is  14  Pa.  Super.  Ct.  520.     Compare  How- 

sufficient  toadmlt  proof  of  a  marriage  ard  9.  Howard,  134  Cal.  346,  wherein 

Hi  common  law.    Cuneo  «/.  De  Cuneo,  it  was  held  that  a  charge  of  wilful  de- 

•4  Tttn.  Civ,  App.  436.  serf  ion  was  not  a  conclusion  of  law, 

70«    l«  OaAfpoal  a  decree  of  divorce  but  a  proper  and  sufficient  allegation 

will  iu>i  be  set  aside  on  account  of  the  of  a  fact. 
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77.  Terai  SqidTalent  to  Those  of  BUtnto.  —  See  note  I. 
BMortion  Wthont  Oaufo.  —  See  note  2. 

Timo  of  BoMrtlon.  —  See  note  3. 
BUtiu  of  Inaooont  Party.  —  See  note  5. 

d.  Cruelty  —  eonorai  Aiiogation.  —  See  note  6. 

78.  Alloging  FmU  with  Certainty.  —  See  note  I. 

81.^.  HaBII  UAL  Drunkenness  —  Extent  of  Intozieation.  —  See 
note  I. 

89.  7.  Joinder  of  Canses  for  Divorce  —  Separation  and  Abiolnte  Bivoroe. 
—  See  note  3. 

8S.  8.  Joinder  of  Causes  for  Ancillary  Belief.  —  See  note  2. 

84,  9.   Prayer  —  Abeolnte  or  Limited  Biyoroe.  —  See  note  5. 

85.  10.  Verification.  —  See  notes  3,  4. 

86*  If  Terifleation  It  Defeotiye  or  Has  Been  Omitted.  —  See  note  5* 
Amendment.  —  See  note  6. 
Amended  Petition.  —  See  note  8. 

TT.    1.  Vosburg    v.    Vosburg,    136  complaint.     Martell  v,  Martell,  74  111 

Cal.  195.  App.  380. 

S.  In    Rush   V,   Moore,   (Tenn.   Ch.  81.     1.  Rose  v.  Rose,  112  Cal.  341, 

1897)  48  S.  W.  Rep.  90.  it  was  held  that  83.    S.  Braun  v,  Braun,  194  Pa.  St. 

failure  to  allege  that  the  desertion  was  287. 

without  cause  does  not  affect  the  juris-  83.    8.  Iignnetion.  —  In    a   suit  for 

diction  of  the  court,  and  a  decree  ren-  divorce  the  plaintiff  may  apply  for  an 

dered  on  such  petition  is  not  open  to  Injunction   to  restrain   the  defendant 

collateral  attack.     See  also  Branscheid  husband    from    interfering    with    her 

9.  Branscheid,  27  Wash.  368.  property.     Lyon  v.  Lyon,  102  Ga.  453; 

5.  Oomtinnanee of  Besertion.  —  In  Af in-  Hodecker  v,  Hodecker,  (Supm.  Ct. 
9Ujcea  the  allegation  should  be  that  the  Spec.  T.)  20  Misc.  (N.  Y.)  641,  affirmed 
desertion  was  for  one  full  year  before  25  N.  Y.  App.  Div.  632:  Robinson  v, 
ihe  commencement  of  the  action.  Robinson,  123  N.  Car.  136. 
Stocking  V.  Stocking,  76  Minn.  Improper  Belief  Sought.  —  A  bill  which 
292.  states  good  grounds  for  divorce  will  be 

6.  laok  of  Consent  1^  the  PlaintUT  to  sustained  although  it  asks  for  ancillary 
the  alleged  desertion  should  be  set  relief  which  the  court  has  no  authority 
forth,  but  the  omission  of  that  aver-  to  grant.  Grego  r.  Grego,  78  Miss. 
meni  from  the  complaint  cannot  be  ob-  443. 

jected  to  for  the  first  time  on  appeal.  84.    6.  In  Miohigan  and   Kirnoiota 

Sheridan  v,  Sheridan,  134  Cal.  88.  the  court  may  grant  a  divorce  a  vinculo, 

6.  Smith  cr.  Smith,  124  Cal.  651;  Jones  when    the    circumstances    justify    it, 

u.  Jones,  (Tex.  Civ.  App.  1897)  41   S.  although   a    separation   is    the    relief 

W.    Rep.  413.     See    also    Martin    v.  prayed  for.    Morey  v.  Morey,  ii7Mich. 

Martin,  130  N.  Car.  27,  holding  that  a  440;  Sullivan   v.  Sullivan,    112   Mich. 

complaint  is  insufficient  where  it  fails  674;  Salzbrun   v,  Salzbrun,  81   Minn. 

to    stale    the    circumstances    of    the  287. 

alleged  cruelty,  give  time  and  place,  85.    8.  Signing  Petition.  —  Capwell 

and  allege  that  such  acts  were  without  v,  Capwell,  21   R.  I.  loi,  holding  thiil 

provocation  on  the  part  of  the  plaintiff.  Ihe  petition  was  properly  signed  by  a 

Compare  Wagner  v,  Wagner,  3  Penn.  peiitioner  seventeen  years  of  age. 

(Del.)  303.   wherein   the   petition  was  4.  A  Btriet  OompUaaoe  with  Btatvtet 

dismissed  for    failure    to    follow  the  prescribingrequisitesof  the  verification 

wording  of  Rev.  Stat.  Del.,  p.  595,  c.  is  required.    Martin  v.  Martin,  130  N. 

75,  g  I,  which  authorizes  divorce  for  Car.    27;  Nichols  v.   Nichols,   128  N. 

*'  extreme  cruelty."  Car.  to8. 

78.    1.  Sites  9.  Sites,  23  Pa.  Co.  Ct.  86..    5.  Nichols  v.  Nichols,  128  N. 

459.  Car.  108. 

Bdoets  of  Form  and  manner  of  state-  6.  Moore  v.  Moore,  130  N.  Car.  333 

nent   do   not   necessarily   vitiate    the  (discretionary  with  court). 
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88.  lY.  AH8WEX  —  2.  Dtfenies  in  General  —  Hut  B«  fimML  — 
See  note  4. 

Court  Vol  Gondodod  by  Ptediiigt.  —  See  note  5. 

89.  See  note  i. 

•O.  3.  Special  Defenies  —  a.  Recrimination.  —  See  note  7. 
93.  b.  Condonation  —  KeoaMity  of  noading.  —  See  notes  i,  2. 

96.  4.  Other  Defeiuei  —  At  Flea  in  Atetemoat  —  See  note  7. 

97.  y.  CBOsa-BiLLcn  Ceob8-pxtitiov — 2.  Practice  in  Equity. — 
See  note  3. 

98.  8.  Crofls-petiticns  under  Codes.  —  See  note  4. 

4.  Hatnre  and  Form  of  Cross-bill  —  Conplota  PlssdiBg.  —  See 
note  5.     See  generally  CROSS-BILLS. 
Jnriidiotional  Paeu.  —  See  note  7. 

99.  CauMt  for  DiToroe.  —  See  note  3. 
Xellef  Obtainablt.  —  See  note  8. 

100.  Both  Potitioiit  True.  —  See  note  2. 

VL  DEKUESEB  —  IndtfinitdnoM.  —  See  note  9. 

101.  Vn.  £XPLT.  —  See  note  2.    See  also  Replications  and 

Replies. 

86.    S.  Martin    v,   Martin,   130    N.  •S.    i.  Berdolt  v.  Berdolt«  56  Neb. 

Car.  27;   HoIIomaa  v,   Holloman,  127  792. 

N.  Car.  15.  6.  Slover  v.  Stover,  (Idaho  1899)  56 

88.  4.  Oxiey  v,  Ozley,  191  Pa.  St.  Pac.  Rep.  263.  See  also  Evans  r. 
474.  Evans.  (Tenn.  Ch.  1900)  57  S.  W.  Rep. 

6.  Wilkinson  v,  Wilkinson,  133  Ala.  367,  holding  that  a  cross-bill  charging 

381,  citing  7  Encyc.  of  Pl.  and  Pr.  88,  adultery  by  the  plaintiff  with  a  named 

and   holding   that    in   taking    farther  person,    in    a    specific    town   and  on 

testimony  by  order  of  the  chancellor  specified  dates,  was  sufficient  under  the 

after  a  decree  pro  confesso^  the  com-  Tennessee   statute    without    specifying 

plainant  should  have  notice  and  op-  the   street  and  house  where  the  acts 

portuaity  to  file  cross-interrogatories  took  place, 

and  cross-examine  the  defendant.  yeilfloatioiL  —  The    omission  of  the 

An  Admission  in  tho  Answor  as  to  the  statutory  noncollusion  clause  from  the 

plaintiff's  residence  does  not  dispense  verification    of   the    cross- bill   may  be 

with  the  necessity  for  proof  as  to  that  remedied  by  smendmeou    Cluttoa  v. 

fact.     Smith  v.  Smith,  10  N.  Dak.  219,  Clutton,  108  Mich.  267. 

(iii^g  7  Encyc.  of  Pu  and  Pr.  88.  7.  Clutton  v.  Clutton,  106  Mich.  267; 

89.  1.  Tracey  r.  Tracey,  (N.  J.  Abele  v,  Abele,  62  N.  J.  Eq.  644;  Fisk 
1899)  43  Atl.  Rep.  713.  V,  Fisk,  24  Utah  333. 

90.  7.  A  Chargo  of  Adnltory  may  99.  S.  Chargos  in  Potitimi.  —  The 
properly  be  set  up  in  answer  to  a  defendant  cannot  set  up  in  the  cross- 
charge  of  extreme  cruelty  and  im-  bill  as  ground  for  affirmative  relief  the 
potence.  Decker  v.  Decker,  193  111.  defamatory  charges  preferred  in  the 
285.  petition  in  the  same  action.     Wellman 

99.    1.  Breedlove  r.  Breedlove,  27  v.  Wellman,  50  La.  Ann.  114;  Berdolt 

Ind.  App.  560;  Merrill  v,  Merrill,  41  N.  v.  Berdolt,  56  Neb.   792. 

Y.  App.  Div.  347.     Compare  McClana-  8.  Pyott  r.  Pyott,  191  111.  280. 

han  V.  McClanahan   104  Tenn.  217.  100.    t.  Wass  v    Wass,  41  W.  Va. 

t.  Hunter  v.  Hunter,  132  Cal.  473.  126. 

96*    7.  A  Failnro  to  Pload  in  Abato-  9.  Mixing  Two  Oanseo  of  AotUm  In  one 

mont  in  divorce  cases  does  not  waive  count  in  the  complaint  is  not  ground 

ouestions  of  venue.     Bruner  v.  Bruner,  for  a  demurrer,  but  should  be  corrected 

(Tex.  Civ.  App.   1898)  43  S.  W.  Rep.  by  a  motion  to  make  the   pleadings 

796.  more  definite  and  certain.     Gardner  v. 

97.    8.  Wells  V.  Wells,  11  App.  Cas.  Gardner,  23  Nev.  oorj^per  Bigelow,  J. 

(D.  C.)  392.  lot.    8.  A  S^ply  Is  Infloiont  if  it  is 
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\%\.  Tin.  AnVDMlVTS  —  Omienaiy  Altowabto.  —  See  note  4. 

IHiattlniary.  —  See  note  5. 

Bzteat  «f  Anmadmmto.  —  See  note  7. 
19SI.  AppliMktioA  for  iMTt.  —  See  note  10. 
ICS.  IX.  SirppunaarTAL  PiSADnres— Voeeidty  f^.  —  See  note  i. 

Vifw  Omm  «f  A«tl«B.  —  See  notes  2,  5. 
■•4«  SylMindut.  —  See  note  i. 

X.  Pbocbm  avb  VoTioi  —  1.  Subpoena  or  Sunmoni.  —  See 
note  2.     See  generally  SUMMONS  AND  PROCESS. 
1#9.  DtfondMit  ia  P«non.  —  See  note  4. 
106.  3.  Appearaaoe.  —  See  note  3. 

1#7.  4.  ComtmctiTe  Seryioe  —  a.  In  General.  —  See  notes 
I,  3-  See  generally  PUBLICATION;  Service  of  Process  and 
Papers. 

Dmtm  «b  Bnteiituttd  l«nriM.  —  See  notes  5,  6. 

noc  obviously  and  incontestably  defec-  592;  Schwab  v.  Schwab,  93  Md.  382! 

Uve.     Lloyd  v,  Ballaotloe,  (Supm.  Ct.  Campbell  v.  Campbell,  69  N.  Y.  App. 

Spec.  T.)  ao  Misc.  (N.  Y.)  141.  Div.  435;  Faas  v.  Faas,  57  N.  Y.  App. 

Waiw  cf  Bs^.  —  Where  the  answer  Div,  611. 

charged  adultery,  but  the  parties  went  5.  See  Irwin  v.  Irwin,  X05  Ky.  632, 

to  trial  and  introduced    evidence  as  wherein  a  supplemental  petition  was 

thouffh^  a    formal    denial    had    been  allowed  after  final  judgment. 

entered,  it  was  held  that  a  reply  was  l^M.    1.  Willard  v,  Willard,  98  Va. 

waived.    Morehouse  v,  Morehouse.  70  465. 

Conn.  420.  8.  Ths  Affidavit  of  flanrioe  should  show 

Whan  Afllrmativa  laUof  Is  Vot  Be-  when  the  subpoena  was  served,  and 

■aiMlii  by  the  defendant  It  is  error  to  such  set  vice,  in  Pennsylvania,  should 

permit  a  reply.     Wick  v.  Dawson,  48  be  made  by  the  sheriff.    Wilhelmi  v. 

W.  Va.  469.  Wilhelmi,  9  Pa.  Dist.  685.    See  also 

1#1*    C  David    V,   David,    52    La.  Fackoer  v,  Fackner,  9  Pa.  Dist.  739. 

Aon.    711;    Lynch  v.  Lynch,   87  Mo.  IM.    4.  Newberry  v,  Newberry,  22 

App.  32;  Greenogle   7.  Greenogle,  22  Pa.  Co.  Ct.  361. 

Pa.  Co.Ct.  97.  106.    S.  Ajipearaaoe  to  OontMt  Custody 

Ib  IMawara,  however,  it  seems  that  a  of   Ohildren.  —  In   a  suit  for  divorce, 

defective  petition  for  divorce  cannot  be  alimony,  and  custody  of  children,  an 

amended.    The  plaintiff  must  bring  a  appearance  to  contest  only  the  ques- 

new  suit.    Wagner  v,  Wagner,  3  Penn.  tion  of  custody  is  a  general  appearance. 

(Del.)  303.  Abercrombie  v,  Abercrombie,  64  Kan. 

f.  IMaj.  —  Israel  v,  Israel,  54  N.  Y.  39. 

App.  Div.  408.  107.    L  Hamill  v.  Talbott,  72  Mo. 

7.  OMtnu  —  See  Barth  v.  Barth,  102  App.  22. 

Ky.  56.  8.  See  White  v.  White,  2  Indian  Ter. 

IM.    10.  In  Johnson   v.   Johnson,  35;  Barker  v.  Barker,  63  N.  J.  Eq.  593, 

(Colo.  1902)  70  Pac.   Rep.  692,  it  was  holdini;  that  the    record   must  show 

held    that    an     amendment    may    be  that  the  notice  was  mailed  prepaid. 

allowed  after  verdict  and  before  judg-  ?or  the  Miohigaa  Btatnto  see  Bentley 

menL  v,  Wayne  Circuit  Judge,  no  Mich.  626, 

1M«    L  HoUoman     v,    Holloman,  and    see  Comp.   Laws    Mich.    (1897), 

127  N.  Car.  15.  §  8624. 

S.  Ring  tr.  Ring,  112  Ga.  854,  hold-  The  Vaaoo  of  nonresident  defendants 

ing  that  a  petition  on  the  ground  of  must  be  stated  accurately  in  the  order 

habitual    intoxication    cannot    be    so  of  publication.     Burge  v.   Burge,  94 

amended  as  to  include  an  allegation  of  Mo.  App.  15. 

cmel  treatment.  6.  Shrader  v.  Shrader,  36  Fla.  502; 

Is  Ad«ll«7  OavBlttad  Altar  Suit  Bo-  Bell  r.  BeU,  4  N.  Y.  App.  Div.  527, 

gn  cannot  be  set  up  in  a  supplemental  affirmed  157  N.  Y.  719;  Sciple  v.  Sciple, 

complaint.     Schwab  v,  Schwab,  96  Md.  21  Pa.  Co.  Ct.  559. 
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14I8,  See  note  i. 

!!••  c.  Proof  THAT  Defendant  Is  Nonresident  —  AOd*- 

▼it  —  See  note  2. 

111.  Itotnimit  of  OftUM  U  Aotion.  —  See  note  2. 

1 19.  e.  Notice  or  Publication  of  Summons.  —  See  notes 
I,  3»4• 
11S•^.  Proof  of  Constructive  Service — iiniiMiMr  — 
See  note  I. 

XI  TUAL  —  1.  In  GtonenL  —  See  notes  5»  6. 
114*  Vpon  Depoiiiioiii.  —  See  note  3. 
Open  and  GIom.  —  See  note  7. 

Bewet  for  AliBitB7  and  Cvitody  of  Chil-  Matter  of  Bruyn,  (Surrogate  Ct.)  17 

drwa.  —  In  De  La  Mootanya  cr.  De  La  Misc.  (N.  V.)  481. 

Montanya,   112  CaL  loi,  it  was  held  110»    t.  Patterson  v.  Patteraoo,  57 

that  upon  constractive  service  where  Kao.  275. 

the  defendant  and  children  are  absent  111.    $•  Goore  v,  Goore,  24  Wash, 

from  the  state,  the  court  may  terminate  139. 

the  marriage  status  of  the  plaintiff,  119*     I.    In    Goore    v,    Goore,    24 

but  has  no  jurisdiction  to  provide  for  Wash.  139,  it  was  held  that  a  published 

alimony  and  the  custody  and  support  summons  which  states  one  of  the  ob- 

of  the  children.  jects  of  the  action  to  be  "  the  equitable 

A  Vonln  Bewet  will  be  declared  to  distribution  to  plaintiff  of  the  property, 

be  void  if  It  appears  that  the  court  had  real  and  personal,  of  plaintiff  and  your- 

no  jurisdiction.     Mliller  v,  Mttller,  18  self  "  is  sufficient  notice  to  the  defend- 

Pa.  Co.  Ct.  400;  Com.  v,  Ainsworth,  6  ant  that  the  disposition  of  his  separate 

Pa.  Dist.  707;  State  v,  Watson,  so  R.  estate  is  contemplated. 

L355.  TariaaoeBHwao&tlMLIhalaBdtlMaab. 

ICir.    6.  Hilbish  v,  Hattle,  145  Ind.  ponia,  in  that  the  subpoena  indicated  a 

59;  Malcolm  v,  Malcolm,  100  Ky.  310;  divorce  a  vfi»rff/9  while  the  libel  prayed 

Benton's  Succession,  106  La.  494;  Kern  for  a  divorce  a  mensa  et  thore^  has  been 

V.  Field,  68  Minn.  317;  Felt  v.  Felt,  57  held  to  be  immaterial.     Penti  v.  Pentz, 

N.  J.   Eq.   loi,  affirmed  59  N.  J.  Eq.  6  Pa.  Dist.  708. 

606;  Magowan  v,  Magowan,  57  N.  J.  S.  Ferguson  v,  Ferguson,  9  Pa.  Dist. 

^5.  250,  holding  that  publication  in  a  legal 
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1.  McGown  TA   McGown,   19  journal  was  not  suflicienL 

N.  Y.  App.  Div.  368,  affirmed  164  N.  Y.  i.  See  Banks  v.  Banks,  189  Pa.  St. 

558;  Matter  of  Kimball,  18  N.  Y.  App.  196,  holding  that  under  the  PennsyU 

Div.  320,  <i^rm^</ 155  N'.Y.  62;  Winston  vania  statute  publication  need  not  be 

V.  Winston,  34  N.  Y.  App.  Div.  460,  prior  to  the  next  term  following  the 

affirmed  165   N.   Y.    553;    Gebhard  v.  return  of  the  alias  subpoena,  but  sue- 

Gebhard,  (Supm.  Ct.  Spec.  T.)  25  Misc.  cessive  pluries  writs  may  issue. 

(N.  Y.)  I.     Compare  Matter  of  Denick,  113.    1.  Fowler  v.  Cooper,  81  Minn. 

02  Hun  (N.  Y.)  161.     But  see  Lacey  v.  19. 

Lacey,  (Supm.  Ct.  Spec.  T.)  38  Misc.  1.  Cantsmpt  «f  Gout  cannot,  as  in 

(N.  Y.)  196;  Atherton  v.  Atherton,  x8i  equity  practice,  deprive  a  defendant 

U.  S.  \e^%^  reversing  ^2  Hun  (N.  Y.)  179,  in  a  suit  for  divorce  of  his  right  of 

155  N.  Y.  129,  and  holding  that  a  de-  defense.     McMakin  v.    McMakln,  68 

cree  of  divorce  granted  to  the  husband  Mo.  App.  57. 

in  Kentucky  on  service  by  publication  ••  McCampbell  v,  McCampbell,  103 

was  a  bar  to  a  subsequent  suit  for  di-  Ky.  745. 

vorce  by  the  wife,  domiciled  in  New  Holies  «f  Takiiig  Dspodtlons  may  be 
York.  This  case  impliedly  overrules  served  on  the  attorney.  McClatchy  9. 
People  V.  Baker,  76  N.  Y.  78  (cited  in  McClatchy,  10  Ohio  Cir.  Dec.  262. 
this  note  in  the  original  article)  and  114.  S.  See  Israel  v,  Israel,  54  N. 
other  cases  based  thereon.  Y.  App.  Div.  408,  holding  that  a  com- 
Wh»a  tht  Sitadaat  Appeared  in  the  mission  to  lake  the  testimony  of  a  non- 
action, the  decree  of  a  court  of  another  resident  should  have  been  granted, 
state  is  of  course  valid  in  New  York.  7.  In  Mendenhall  r.  Meadenball,  la 
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lis.  2.  Dt&iilt  *-  See  notes  i,  2. 

5.  Beferenoe.  —  See  notes  3,  6. 

1 16.  5.  Change  of  Venue.  —  See  note  3.    See  also  CHANGE  OF 

Venue. 

6.  Siieontiiiiianoet.  —  See  note  4. 

118.  Hwbaad  Cuuot  Xfcape  liaUlity.  —  See  note  I. 
Sigkto  of  Attoniiji.  —  See  note  3. 

7.  Trial  by  Jury.  —  See  notes  4,  5. 

119.  9.  Verdict  and   Special  Findings  —  ipMlal  nadlagi.  — See 
note  3. 

19MI.  OonolviiTtiMM  of  Ttrdiot  —  See  note  5. 

10.  Condnct  of  Conrt  —  ProrontioB  of  Oolluioa.  —  See  note  6. 

Pa.  Saper.  Ct.  290,  it  was  held  that  a  11#»    S.  Hurning    v,   Harniog,   80 

mistake  b^  the  trial  court  in  directing  Minn.  373,  holding  that  the  defendant 

the  order  in  which  counsel  addressed  is  entitled  to  have  the  venue  changed 

the  jury  was  not  reversible  error.    See  to  the  county  of  his  residence  on  filing 

generally  Open  and  Close.  the   necessary   affidavit  and   demand 

lift.    1.  In  Bz  Futo  Proooodingf  for  with  proof  of  service, 

divorce  all  the  rules  of  court  must  be  Biasof  Jvdgo.  —  Maharry  z^.  Maharry, 

strictly  complied  with.      Newhart  v,  5  Okla.  371,  holding  that  the  fact  that 

Newhart,  18  Pa.  Co.  Ct.  30a.  the  applicant  is  in    contempt  is    no 

a.  Kline  v.  Kline,  104  111.  App.  274  ground    for    refusing    to    grant    the 

(two  or  more  reliable  witnesses  neces-  change. 

sary);  Newman  v.  Newman,  68  Minn.  4.  Stover  v.  Stover,  (Idaho  1900)  61 

I ;  Moak  V.  Moak,  (N.  J.  1901)  48  Atl.  Pac.  Rep.  462. 

Rep.  394:  De  Witt  v.  De  Witt,  (N.  J.  ilS.    1.  Clutton     cr.    Clutton.    106 

1896)  36  All.  Rep.  90;  Grover  v,  Grover,  Mich.  690. 

63  N.  J.  Eq.  771;  Ferree  v,  Ferree,  19  S.  Sherer  v.  Price,  2  Ohio  Cir.  Dec. 

Pa.  Co.  Cl.  67:  Kyle  v,   Kyle,   19  Pa.  61.     Contra^  Sims  v,   Pavis,  48   Neb. 

Co.  Ct.  659:  Hassett  v,  Hassett.  18  Pa.  720. 

Co.  Ct.  269.  4.  la  8omo  BUtas.  —  Ulbricht  v.  Ul- 

Tho  Vasapportod  ToitinoBy  of  tho  Wifo  bricht,  89  Flun  (N.  Y.)  479;  Lowenthal 

may  sustain  a  decree.    Balcer  z/.  Balcer,  v.  Lowenthal,  92  Hun  (N.  Y.)  385. 

19s  Pa.  St.  407.  6.  la  Colorado,  under  Mills*s  Annot. 

WhorotiM  Bofoadaat  Appean,  on  per-  Stat.  Supp.,  g  1566a,  it  is  the  duty  of 

aonal    service,     in    Pennsylvania^    he  the  court  to  have  the  jury  pass  upon  the 

should  be  ruled  to  answer  and  have  issues  raised  by  the  cross-bill  as  well 

personal  notice  of  the  taking  of  testi-  as  upon  those  raised   by  the  original 

mony.     Leith  v.  Lelih,  19  Pa.  Co.  Ct.  complaint.     Ward  v.  Ward,  25  Colo.  33. 

656.  *  119.    8.  Bruner    v,   Bruner,  (Tex. 

8.  Seeley  v,  Seeley,  (N.  J.  1902)  53  Civ.  App.  1898)43  S.  W.  Rep.  796.  hold- 
Atl.  Rep.  387;  Clopton  v.  Clopton,  (N.  ing  that  issues  as  to  residence  and  mar- 
Dak.  1902)  91  N.  W.  Rep.  46.  riage  must  be  found  by  the  jury  where 

0.  Young  V.  Young.  (Supm.  Ct.  Spec,  the  case  is  submitted  on  special  issues. 

T.)  38  Misc.  (N.  Y.)  109,  holding  that  If  tho  Fiadiags  Aro  IniuiBoioat  the 

where  a  reference  was  had  by  consent,  decree   will   be   reversed. .  Werres   v, 

judgment  should  be  rendered  on  the  Werres,  102  III.  App.  360. 

report  of  the  referee,  in  the  absence  of  190.    6.  Lenning  v,  Lennlng,   176 

collusion.  111.  180;  Fries  v.  Fries,  (Supm.  Ct.  Tr. 

la  Poaasylvaala  a  master  may  be  ap-  T.)  34  Misc.  (N.  Y.)  478;  Hall  v.  Hall, 

pointed  to  take  evidence,  but   not  to  131  N.  Car.  185. 

find  facts  and  suggest  a  decree.  Mid-  la  Vow  York,  where  the  issue  of 
dleton  V,  Middleton.  187  Pa.  St.  612.  adultery  is  found  by  a  jury,  but  the 
See  also  Howe  v,  Howe,  16  Pa.  Super,  other  issues  are  tried  in  equity,  the 
Ct.  193,  holding  It  to  be  bad  practice  to  proper  practice  is  to  return  the  finding 
dismiss  exceptions  to  the  master's  re-  of  the  jury  to  the  special  term.  It  being 
port  without  assigning  reasons  for  so  conclusive  there,  and  then  to  file  a  de- 
doing,  cision  as  to  the  other  issues  under  Code 
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ISIl.  See  note  i. 

iMpa  «f  Court't  Inquiry.  —  See  notes  2,  3. 

If  TMto  Aro  BiseloMd  WUah  Atchm  ImiWw,  —  See  note  4, 
199.  OthAr  Powtrt  of  Crart.  —  See  notes  4,  8,  ID. 

193.  XH  Abatbxsvt  avd  Bsyiyox— 1.  In  0«a«nd  —  Deatli 

of  Party  —  Suit  Diet  with  Party.  —  See  note  I. 

DMith  After  C»um  Isbmitted.  —  See  note  3. 

2.  Effect  on  Orden  for  Temporary  iiimony  and  Ooita  — 
See  note  4. 

195.  4.  Effect  on  Appeal  —  See  notes  i,  4. 

196.  Xin.  Deceess  — 1.  Form  and  Contenti  —  llMUtj  —  Bete. 
—  See  note  i. 

Civ.  Pro.  N.  Y.,  g  1022.     If  no  issue  g  1228,  the  court  may  refute  tocoafirm 

except  itiatof  adultery  is  raised  by  the  the  report  of  the  referee,  but  caonot 

pleadings,  judgment  should  follow  ac-  direct  judgment  contrary  to  the  report, 

cording  to  the  verdict  of  the  jury,  and  Goldner  v.  Goidner,  49  N.  Y.  App.  Div. 

no  decision  need  be  filed.     Lowenthal  395;  Gorham  v.  Gorham,  40  N.  Y.  App. 

V,  Lowenthal.   157  N.  Y.  236,  92  Hun  Div.  564. 

(N.  Y.)  385.  10.  Winston   9.   Winston.   21  N.  Y. 

Defteti  in  Complaint  Eot  Corad  1^  Yar-  App.  Div.  371. 

diet— Martin  v,  Martin,  130  N.  Car.  193.    1.  But  in  Barth  v.  Barth,  102 

27;  Ladd  V.  LAdd,  121  N.  Car.  118.  Ky.  56.  it  was  held  that  when  the  hus- 

1M«    e.  McMakin  r.  McMakin,  68  band,  plaintifl  in  a  suit  for  annulment 

Mo.  App.  57;  Gentry  v.  Gentry,  67  Mo.  of  the  marriage,  died  before  final  judg- 

App.  550.  ment,  his  administrator  should  be  per- 

191«    1.  Cummins  v,  Cummins,  47  mitted  to  file  an  amended  petition  of 

Neb.  872;  Gorham  v,  Gorham,  40  N.  Y.  revivor  setting  up  that  the  marriage 

App.   Div.  564;  Ritchey  v.   Ritchey,  6  was   void  ab  initio  and  that  the  wife 

Pa.  Dist.  406;  Wass  v,  Wass,  41  W.  Va.  was  wrongfully  asserting  certain  prop- 

126.  erty  rights  in  the  decedent's  estate. 

%.  Fonner  Saeord.  —  Where  the   de-  8.  Chase    v,    Webster,    168    Mass. 

fendant  fails  to  appear,  the  court  ma^  228. 

consider  the  record  in  a  former  suit  4.  Murphy  v,  Moyle,  17  Utah  113, 

between  the  same  parties  in  which  a  holding  that  an  order  for  the  mainte- 

decree  was  denied.     Holton  v.  Holton,  nance    of    children    was    enforceable 

116  Mich.  669.  against  the  husband's  estate.    See  also 

%;  Fisher  r.  Fisher,  95  Md.  314.  Schneider  v,  Schneider,  (Ky.  1901)  64 

4.  In  Alters  v.  Akers,  22  Pa.  Co.  Ct.  S.  W.  Rep.  845,  holding  that  an  order 
550,  it  was  held  that  where  both  the  for  attorneys'  fees,  where  the  wife  died 
libel  and  the  answer  charge  adultery,  before  final  judgment,  may  be  enforced 
and  the  defendant  fails  to  appear,  the  against  the  husband,  but  he  should  be 
matter  will  be  referred  to  a  master  for  heard  on  the  question  as  to  what  Is  a 
further  testimony  although  the  plain-  reasonable  fee.  But  see  Millady  v, 
tiff  has  established  his  charge.  See  Stein,  (Supm.  Ct.  App.  T.)  19  Misc. 
also  Edmiston  v,  Edmiston,  22  Pa.  Co.  (N.  Y.)  652,  holding  that  after  the  death 
Ct.  545.  of  the  wife  an  order  for  payment  of 

Discioranf  of  Another  toit  pending,  counsel  fees  cannot  be  enforced, 

tending  to  show  that  the  petitioner  had  135.    1.  In  Sperry  v,  Sperry,  (Mo. 

committed    adultery,    were    held,  in  App.  1903)  72  S.  W.  Rep.  1077,  it  was 

Knott  V,   Knott,  (bf.  J.   1903)  54  Atl.  held  that  where  the  husband  dies  pend- 

Rep.   559,   to  call   for  reference  to  a  ing  an  appeal  by  the  wife  from  a  decree 

master  to  ascertain  the  truth.  in  his  favor,  the   appeal  will  be  dis- 

Tnll   Hoaring    Saqnirod.  —  Blinn    v,  missed  unless  the  wife  seeks  to  have 

Blinn,  113  Iowa  83:  Erwin   v.  Erwln,  the  property  rights  determined. 

(Tex.  Civ.  App.  1897)  40  S.  W.  Rep.  53.  4.  Coffman  v,  Finney,  65  Ohio  St.  61. 

199.    4.  Rosecrance  v.  Rosecrance,  1M.     1.  A  Daeroo  of  IMToreo  Operatii 

127  Mich.  322.  from  Its  fiondition,  regardless  of  a  pro- 

5.  Under    Code    Civ.    Pro.   N.   Y.,  vision  therein  that  it  is  not  to  go  into 
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196.  Ob  Ddkvtt.  —  See  note  3. 

iMtd  oa  PlMidiagi.  —  See  note  5. 

If  CroM-prtltimi  Wm  filad.  —  See  note  6. 

Orion  OoAteiiMd  la.  —  See  notes  9,  10. 

197.  [So  the  decree  may  forbid  the  guilty  wife  to  use  her 
divorced  husband's  name.     See  note  2a.] 

2.  Doeree  of  Separation  —  On  Suit  for  DiToroe.  —  See  note  4. 
▼■tttion  oa  BeMa«ilUtioa.  —  See  note  7. 

198.  S.  Beoree  Viti.  —  See  note  i. 

XIY.  DlYISIOV  AlTD  Bestoratiov  OF  Pbopbbtt  —  1.  In 
OeaoraL  —  See  note  5. 

2.  Beviiion  of  Decree.  —  See  note  7. 

199.  See  notes  2,  3. 

XT.  CirsTOBT  Avo  MAnrisvAVCE  of  Childxsv  —  1.  In 
OoneraL  —  See  note  10. 

1S9«  Orier.  —  See  notes  i,  2,  4. 

2.  During  Suit.  —  See  note  8. 

S.  Cuftody  Where  Diyoroe  Beftued.  —  See  notes  11,  12. 

effect  until  costs  are  paid.    Mickle  v.  IdS.   1.  For  the  practice  In  Z^'WfJiaiM 

State,  (Ala.  1896)  31  So.  Rep.  66.  see  Bursha  v.  Lane,  105  La.  112. 

IM.    S.  Compare  Marshall  v.  Mar-  5.  Bohan  v.  Bohan,  (Tex.  Civ.  App. 

shall,  88  Mo.  App.  325.  holding  that  a  1900)    56    S.   W.    Rep.    959.     But  see 

recital  of  notice  to  the  defendant  is  not  Beclclenberg  v,  Becklenberg,  102  111. 

essential  to  the  validilj  of  the  decree  App.  504,  holding  that  a  court  of  chan- 

where  service  by  publication  appears  eery  may  require  the  husband  to  con- 

f  rom  the  record.     As  to  recitals  of  due  vey  to  the  wife  all  his  interest  in  her 

service  generally,  see  Decrees.  real  estate,  whether  it  is  described  in 

5.  ▲  Otnaral  Utatimisnt  of  the  causes  the  pleadings  or  not. 

is  sufficient.  Kepflerv.  Kepfler,  134  Cal.  7.  Wetmore  v,  Wetmore,  40  Oregon 

205;  Smith  V.  Smith,  119 Cal.  183;  Ends-  332.    See  generally  Decrees. 

ley  V,  Endsley,  89  Mo.  App.  596;  un-  199«    8,  Reinhard  v.  Reinhard,  96 

less  conclusions  of  fact  are  specially  Wis.  555. 

requested,  Hamill  v,  Talbott,  72  Mo.  8.  Gallagher  v,  Gallagher,  loi  Wis. 

App.  22.  202. 

0.  nidlagB  npoB  Cross-pstitiOB.  —  See  10.  Wells  v.  Wells,  11  App.  Cas.  (D. 

Newman  v,  Newman,  68  Minn,  i,  hold-  C.)  392;    Shannon   v.  Shannon,  (Mo. 

log  mere  conclusions  of  law  to  be  in-  App.  1902)  71  S.  W.  Rep.  104,  holding 

sufficient.  that  the  court  may,  on  petition,  make 

0.  Smiths.  Smith,  124  Cal.  651.    See  provision  for  the  custody  and  mainte- 

also  Wagner  u,  Wagner,  (Mich.  1903)  nance  of  a  child  born  after  the  decree. 

93  N.  W.  Rep.  88q.  130.    1.  Breedlove  v.  Breedlove,  27 

10.  De  Ruiter  v,  De  R niter,  28  Ind.  Ind.  App.  560. 

App.  9.  8.  Ed  wards  t/.  Edwards,  (Ky.  1901) 

VtfV  TeriL  —  Patton  v,   Patton,  (N.  64  S.  W.  Rep.  726;  Irwin  v,  Irwin,  105 

Y.  Saper.  Ct.  Spec.  T.)  13  Misc.  (N.  Y.)  Ky.  632. 

726  (suit  for  separation).  4.  H  Monthly  Payments  Are  Ordered  for 

19T*    ia«  Blanc   v,   Blanc,  (Supm.  the    support  of    children    the  decree 

Ct.  Spec.  T.)  21  Misc.  (N.  Y.)  268.  should  state  for  what  length  of  time 

4.  See  HiUloman  v,  Halloman,  127  they  are    to  be    made,  and  security 

N.  Car.  15,  wherein  it  was  held  that  should  be  required;  and  omission  of 

the  plaintiff  was  entitled  to  a  decree  of  these  provisions  may  be  corrected  on 

separation  00  the  original  complaint  appeal.  Pollock  v.  Pollock.  9  S.  Dak.  48. 

where  an  amendment  praying  for  ab^  S.  In  Setzer  v,  Setzer,  129  N.   Car. 

solate  divorce  was  inoperative.  298,  it  was  held  that  the  court  may, 

7.  See  Hobby  v.  Hobby,  5  N.  Y.  App.  upon  notice,  change  the  custody  before 

Div.  496.  or  after  judgment. 
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ISl.  4.  Order  for  Maintananoe.  — See  note  i. 
Amount  Allowed.  —  See  note  5- 
If  Dooree  ConUini  Vo  ProWtioii.  —  See  notes  8,  9. 

1S9.  Modifloation  of  Order.  —  See  notes  I,  3. 

ZVL  Appeal  —  1.  In  General  —  Sqoity  Cmos.  —  See  note  4. 

In  Code  Statoi.  —  See  note  5. 
I3S«  Speeial  SUtutoi.  —  See  note  I. 

130.  ^  II.  Defee  v,  Defee,  ^Tex.  Civ.  procedure  by  which  to  secure  a  modi- 
App.  1899)  51  S.  W.  Rep.  274.  ficaUon  of  aa  order  of  custody.     Arne 

18.  Garrett  v,  Garrett,  114  Iowa  439;  c.  Holland,  85  Minn.  401. 

Simon  v.  Simon,  6  N.  Y.  App.  Dtv.469.  8.  Mansfield  v.  Mansfield,  (Ky.  1899) 

131.  1.  Leibold  r.  Letbold,  158  54  S.  W.  Rep.  16;  West  v.  West.  94  Mo. 
Ind.  60.  See  also  David  v,  David,  87  App.  683;  Deidesbeimer  v.  Deidcs- 
111.  App.  186,  wherein  it  was  held  that  heimer,  74  Mo.  App.  234;  Van  Bureo 
an  order  for  maintenance  was  not  v.  Van  Bar<;n,  75  N.  Y.  App.  Div. 
necessarily   erroneous    because    there  615. 

had  been  no  previous  decree  awarding  The  Court  Has  Continuing  JnrMletlon 

the  custody  to  the  mother.     Compare  of  the  custody  of  the  childien  after  the 

Pape  V,  Pape,   13  Tex.  Civ.  App.  99;  decree,   and   may  make  from  lime  to 

Defee  v.  Defee,  (Tex.  Civ.  App.  1899)  time  such  orders  in  respect  thereto  as 

51  S.  W.  Rep.  274.  are  right  and  proper.     Chase  f.  Cbase, 

Vot    Payable    to    Onsrdian.  —  The  70  111.  App.  572;  Shaw  v,  Shaw,  59  111. 

amount  allowed  for  the   maintenance  App.  268;  Stone  v,  Sione,  158  Ind.  628; 

of  a  child  cannot  be  ordered  to  be  paid  Kendall  v,    Kendall,  5  Kan.  App.  688; 

to  the  child's  guardian  instead  of  to  its  In  re  Kohl,  82  Mo.  App.  442. 

mother.    Swiney  r.  Swiney,  107  Mich.  In  Hew  York,  by  an   amendment  to 

459.  Code  Civ.   Pro.,  g  1771,  in  June,  1895, 

Modifloation   of   Order. —  In    Illifwis,  the  court    has  authority  on  application 

under  Starr  &  Curt.  Annot.  Stat.  111.  of  either    party   to  **  annul,  vary,  or 

(1896),  c.  40,  par.  18,  the  court  may,  modify  "  a  decree  as  to  the  custody  of 

after  final  decree,  make  such  altera-  children.      Perry  v,  Peiry,  (Supm.  Ct. 

tlons  from  time  to  time  in  the  amount  Spec.  T.)  17  Misc.  (N.  Y.)  28. 

allowed  for  the  maintenance  of  chil-  4.  In  Pennsylvania,  the  appeal  fiom  a 

dren  as  seem  reasonable  and  proper,  decree  of  divorce  may  be  taken  directly 

Hilliard  v.  Anderson,  197  III.  549.  to  the  Supreme  Court.     Rosenberry  v. 

5.  Meyers  r.   Meyers,  91  Mo.  App  Rosenberry,  180  Pa.  St.  221. 

151.  6.  Setzer  v.  Setzer,  129  N.  Car.  296; 

8.  Meyers  v.  Meyers,  91  Mo.  App.  Welz  r/.  Weiz.<Ttx.  Civ.  App.  1902)66 
151;  Cordes  v.  Cordes,  8  Ohio  Dec.  670.  S.  W.  Rep.  869. 

But  see  Shattuck  v,  Shattuck,  135  Cal.  Ho  Appeal  by  the  State's  Attomoy,  from 

192;  McKay  z/.  McKay,  125  Cal.  65.  adecreeof  divorce,  is  authorized.     Lee 

9.  State  z'.  Phillips,  i  Penn.(Del.)ii.  «/.  Lee,  19  Wash.  355. 

133*    1.  Cariens  v,  Cariens,  50  W.  133.      I.  Xentndqr.  —  Aldeison    v. 

Va.  113.     See  also,  as  to  finality  of  the  Alderson,  (Ky.  ic,o2)69  S.  W.  Rep.  700; 

order,  Culwell  v,  Franks,  3  Indian  Ter.  Turner  f.  Turner,  (Ky.  ic^i)  62  S.  W. 

548:  Brown    v.   Smith,    19   R.    I.   319.  Rep.  1022;   Springer  v.  Springer,  (Ky. 

And  see  as  to  modification  under  the  1900)  54  S.  W.  Rep.  710. 

Oregon  statute,  Henderson  v,  Hender-  Ohio.  —  Clowry     v.   Clowry,   8  Ohio 

son,  37  Oregon  141;  Brandt  v.  Brandt,  Cir.  Dec.  652. 

40  Oregon  477  Wisooniin.  —  Stat.  Wis.  (1898),  §  3041. 

Hotieo  of  Applieatlon  to  Modify.  —  See  which  limits  to  six   months  the  time 

Conrad  v.  Conrad.  (Ky.  1901)64  S.  W.  within  which  an  appeal  may  be  taken 

Rep.  674,  holding  that  notice  was  not  from  the  portion  of  a  decree  dissolving 

necessary  where  the  cause  had   been  the  marriage,  does  not  affect  the  right 

redocketed  at  the  instance  of  the  ad-  of  appeal  after  that  time  from  the  por- 

verse  party;  Mersereau  r.  Mersereau,  tions  of  the  decree  relating  to  property 

51  N.  Y.  App.  Div.  461.  rights  and    the   custody  and   mainte- 

Applieation  in  the  Original  Aotion,  and  nance  of  children.     Martin  v.  Martin, 

not  an  independent  suit,  is  the  proper  112  Wis.  314. 
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1S4.  2.  Final  Ord«n.  —  See  note  i. 

ISff*  Oritf  for  Temponrj  Alimony.  —  See  notes  I,  2. 
ISA,  Qrdon  m  to  Children  and  Property.  —  See  notes  2,  3. 

3.  Baview  of  Evidence.  —  See  notes  6,  7. 
Wliore  Lower  Conrt  Heard  and  8aw  Partlee  and  Their  Witneeiee.  — 
See  note  8. 

157.  Where  Svidenee  Ii  Conflieting.  —  See  note  1. 

Where  Beoree  Ii  Baied  on  Zlndinge  of  Trial  Jndge  or  Sefaree.  —  See 
note  2. 

158.  4.  Beoiuon,  Modification,  BeyersaL — See  note  i. 

i Appellee  Bemarrjing.  —  See  note  5^.] 
[▼U  Pboceebihgs  to  Vacate  Decbess  — 1.  In  General 

—  Where  Divoree  Is  Obtained  bj  Frand.  —  See  note  6. 
140,  On  Court's  Own  Motion.  —  See  note  I. 

2.  Hew  Triab.  —  See  note  4. 

Only  Ezoeption  to  General  Bnles.  —  See  note  5. 

1S4«    1.  Usmissal  of  the  BUI  Is  Final  Ross  v.  Ross,  83  Mo.  App.  330;  Kissam 

unless    it     is    *'  wiihout     prejudice."  v.  Kissam,  21  N.  Y.  App.  Dlv.  142. 

Kershaw  v,  Kershaw,  5  Pa.  Disc.  551.  7.  Blair  v,  Blair.  122  Cal.  57. 

IW.     1.  Eickhoff    V.    Eickhoff,    29  8.  Creech  v.  Creech,  126  Mich.  267; 

Colo.  295;  Miles  z/.  Miles,  102  III.  App.  McMillia  v.  McMillin.  183  Pa.  St.  91. 

130;  Campbell  v.  Campbell,  (Ky.  1899)  ^\Jil  compare  Rosecrance  v.  Rosecrance, 

50  S.  W.  Rep.  849;  Dale  v,  Hauer,  109  127  Mich.  322. 

La.  711;  Chappell  z/.  Chappell,  86  Md.  137.    1.  Howard    r.    Howard,    134 

532;  Marx  V.  Marx,  94  Mo.  App.  172;  Cat.   346;   Andrews  v.   Andrews,    120 

Motley  p.   Motley,  93  Mo.  App.  473;  Cal.    184;    Schaman   v,  Schuman,  93 

McKennon  z'.  McKennon,  10  Okla.  400.  Mo.  App.  99;  McCaan  v.  McCann,  91 

An  Order  Bedndng  the  Amonnt  of  tem-  Mo.    App.    i;     Endsley    v,    Endsley, 

porary  alimony  is  appealable.     Davis  8q  Mo.  App.  596;    Kilpatrick  v.    KiU 

V,  Davis,  78  N.  Y,  App.  Div.  500.  patrick,   80  Mo.   App.  70;    Lawlor  v. 

a.  Catler  v.  Culler,  88  III.  App.  464;  Lawlor,  76  Mo.  App.  637,  Schierstein 

Vine  V.  Viae,  21  R.  I.  191;  Campbell  v.  Schierstein,  68  Mo,  App.  205;  Dob- 

9.   Campbell,  (Tenn.   Ch.    1898)  46  S.  bins  v.  Dobbins,  31  Oreg^on  584;  Rosen- 

W.    Rep.    308.      See    also    Walter    v.  berry  v.  Rosenberry,  180  Pa.  St.  221 ; 

Walter,  15  App.  Cas.  (D.  C.)  333  [quot-  Stone  v.  Stone,  94  Wis.  28. 

ing  with  approral  5  [7]  Encyc.  of  Pl.  8.  Daugherty  v,  Daugherty,  78  111. 


AND  Pr.  134,  135] ;  Gibson  v.  Gibson,     App.   187;   Durbin   v.  Durbin,  70  111. 
App.  Cas.(D.  C] 
IM.    8.  The  Order  Is  Biseretionary     Mo.  App.  296:  Tor  lotting  r.Torlott  Ing, 


18  App.  Cas.  (D.C.)  72.  App.  439;   Jennings   v.  Jennings.   85 


and  will  not  be  reviewed  except  where  82  Mo.  App.  192;  Strahorn  v.  Strahorn, 

there  is  abuse  of  discretion.    Crater  v.  82  Mo.  App.  580;  Grove  v.  Grove,  79 

Crater,  135  Cal.  633;  Wells  v.  Wells,  11  Mo.  App.  142;  Smith  v.  Smith.  15  Pa. 

App.  Cas  (D.  C.)  392;  Deidesheimer  v.  Super.  Ct.  366. 

Detdesheimer,  74  Mo.  App.  234;  Oster-  13§.    L  Reid  v.  Reid,  112  Cal.  274. 

houdt  V.  Osterhoudt,  168  N.  Y.  358,  the  6^.  In  Branch  v.  Branch,  (Colo.  1902) 

last  case  holding  that  In  New  York  the  71   Pac.  Rep  632,  it  was  held  that  an 

affirmance  by  the  Appellate  Division  appeal  suspends  the  operation  of  a  de- 

of  an  order  by   the    Supreme  Court  cree  of  divorce,  and  where  the  wife, 

awarding  the  custody  of  children  is  not  having   obtained    a    decree,    marries 

reviewable  by  the  Court  of  Appeals.  again  pending  an  appeal  by  the  defend- 

XffMt  of  Appeal  as  Stay.  —  See  Vos-  ant,  she  will  not  be  allowed  to  appear 

burg  V.  Vosburg,  137  Cal.  493;  Ex  p.  in  the  appellate  court,  and  the  decree 

Qnelrolo,  119  Cal.  635.  will  be  reversed. 

S.  See  Gorman  v.  Gorman,  134  Cal.  ISfl.    6.  Lawrence  v.   Nelson,    113 

378.  Iowa  277;  Hull  V.  Hull,  23  Pa.  Co.  Ct. 

&  Beeord  flionld  Contain  All  Evidenoe.  73. 

—  Rhodes  V.  Rhodes,  95  Mo.  App.  327;  140.    1.  Canse  fbr   Vaoating   Shoold 
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141.  S.  OpeningDe&iilti— To FntMiPaUltlirtmti.— See  notes. 

Omat*t  Ptocfttlwi.  —  See  note  $. 
149.  An^llMtlMi.  —  See  note  4. 

If  Smtm  Ii  Iti  Aildt.  —  See  note  6. 

4.  Deereei  on  ConstnietiTe  8er?iM.  —  See  note  8. 

14S«  ApfUeation  «f  Vtul  Italtttit.  —  See  note  2. 

144.  Wtiglit  «r  ▲nthMlty.  —  See  note  2. 

14A.  6.  DeerMt  Obtained  by  Frand  —  AppUtMi.  —  See  note  2. 

Ail#g»ti«M.  —  See  note  3. 

AfpUflfttim.  —  See  note  8. 
146.  Oollatma  AitMk.  —  See  note  3. 


—  Bentz  V.  Beau,  (Ky.  service  alihouf^h  the  divorced  party 

1900)  54  S.  W.  Rep.  715.  has  married  in  the  meantime  and  issue 

14#.    i.  White  r.  White,  22  R.  1. 602.  has  been  born.    Medina  v.  Medina,  2a 

See  aiso  Foley  v,  Foley,  120  Cal.  33.  Colo.  14b. 

By  liiprMM  Ooort  —  Ladd  v.   Ladd,  la  g—tasky,  however,  it  is  held  that 

121  N.  Car.  118.  a  decree  on  constructive  service,  where 

A  cause  will  not  be  remanded  to  theentire  proceeding  was  in  good  faith, 

permit  an  amendment  in  respect  to  an.  will  be  sustained,  even  though  the  de- 

ciliary  relief  when  such   amendment  fendant  was  in  fact  not  a  nonresident, 

was  not  asked  for  in  the  lower  court.  Railey  p.  Ralley,  (Ky.  1903)  66  S«  W. 

Grego  p.  Grego,  78  Miss.  443.  Rep.  414. 

ft.  Vtfvly  Usaovarsd   Evidanes.  —  In  148.    S.  De  Hereu  v,  Heren,  (Arii. 

Dunlap  V,  Dunlap,  49  La.  Ann.  1696,  it  1899)  56  Pac.  Rep.  871. 

was  held  that  one  moving  for  a  new  144.    8.  Maher  v.  Title  Guarantee, 

trial  on  the  ground  of  newly-discovered  etc.,  Co.,  95  111.  A  pp.  365. 

evidence  must  show  that  he  has  be-  14#«    t.  See  Lawrence  v.  Nelson, 

come  aware  of  the  evidence  since  the  113  Iowa  277. 

trial,  and  that  his  efforts  are  exerted  in  Tha  Omot  Has  VMrar,  on  motion  of 

good  faith.  the  respondent,  after  thirty  years  have 

141.    S.  Hamilton  v.  Hamilton,  29  elapsed  and  the  libellant  is  dead,  to 

N.  Y.  App.  Div.  331;  Willard  v.  Wil-  vacate  a  decree  rendered  without  jurla- 

lard,  98  Va.  465.     See  also  De  Hereu  v.  diction.    Gambe  v,  Gambe,  23  Pa.  Co. 

Hereu,  (Arix.  1899)  56  Pac.  Rep.  871.  Ct.  23. 

ft.  Roberts  v,  Roberts,  19  R.  I.  349.  S.  Daugheriy  v.  Daugherty,  71  111. 

applying  the  rule  after  the  death  of  the  App.    301 ;    Hard    v.  Hard,    51    Neb. 

party    obtaining    the    divorce    even  412. 


though  the  decree  was  obuined  on  la  Isslrlag  ta  Aaaal  a  Voniga 

false  testimony.  which  finds  all  jurisdictional  facts,  it  is 

Ob  Apfsal  the  refusal  of  the  court  be-  not  sufficient  to  allege  facts  showing  a 

low  to  open  a  default  will  not  be  dis-  want  of  jurisdiction,  but  the  fraud  by 

turbed  unless  there  has  been  a  clear  which  the  court  was  misled  must  be 

abuse  of  discretion.    Foley  v,  Foley,  distinctly  set  forth.    Potts  v.   Potts, 

120  Cal.  33;  Morton  v.   Morton,   117  (N.  J.  1900)  45  Atl.  Rep.  701;  Potts  v, 

CaL  443.  Potu,  (N.  J.  1899)  42  Atl.  Rep.  105s. 

149.    4.  Maguire  v.  Magulre,  75  N.  S.  Shrader  p.  Shrader,  36  Fla.  502; 

Y.  App.  Div.  615.  Clayton  v,  Clayton,  59  N.  J.  Eq.  310; 

Lsavo  ta  Aaswar  should  be  sought.  Wills  v.  Wills,  104  Tenn.  382. 

Peterson  v.  Peterson,  15  S.  Dak.  462.  14C    S.  Thelen  v.  Thelen,  75  Minn. 

&  A  Jadgmsat  Whish  Is  Thtidalaat  in  435. 

its  inception  should  be  annulled  and  A  FotaigB  Btana  may  be  attacked 


the  proceedings  terminated.    To  pro-  collaterally  where  the  person  obtaining 

vide  for  answer  and  defense  is  error,  the  decree  did  not  have  the  required 

Colby  V,  Colby,  64  Minn.  549.  domicil.    Andrews   v,    Andrews,   176 

S.  la  Calsrads,  under  Mills's  Annot.  Mass.  92;  Com.  v,  Ainsworth,  20  I^ 

Code,  fi  75,  it  has  been  held  that  the  Co.  Ct.  123;  Doimitter  v.  German  Sav.. 

courts  have  jurisdiction  to  vacate  a  de-  etc.,  Soc.,  23  Wash.  132;  Wick  v.  Daw- 

cree  of  divorce  entered  on  constructive  son,  48  W.  Va.  469. 
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146. 


—  See  notes  8,  9,  11. 


L    S.  Maher  v.  Title  Guarantee, 
etc.,  Co.,  95  III.  App.  365. 

Paith  ef  Out  «f  tiM  Firtiit.  together 
Willi  iLoreasoaable  delay,  is  a  bar  to  a 
proceeciiog  to  vic^Ale  a  decree  obtained 
by  fra.ud.  Brigham,  Petitioner,  176 
Mass.  323. 

9.  Matter  of  Swales,  60  N.  Y.  App. 
Diy.  599,  affirmed  17a  N.  Y,  651. 

—  The  rule  that  a  party  in- 


voicing the  jurisdictioa  of  a  court  is 
topped  to  deny  it  upon  appeal  does  not 
apply  to  cases  of  divorce.  English  v, 
English,  19  Pa.  Super.  Ct.  s^- 

11.  In  Fritz  v.  Fiiiz.  9  Ohio  Dec.  275, 
it  was  held  that  a  delay  of  two  vears 
in  making  application  to  set  aside  a 
decree  obtained  by  fraud  is  no 
estoppel. 
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DOWER. 

ISO.  L  DSMAVD  OF  DowEB  —  1.  Necessity  of  Demand.  —  See 

note  2. 

1S1«  Bam&gM  for  Detention.  —  See  note  I. 

154.  2.  Sufficiency  of  Demand  —  Commonooment  of  Bait  Dooiand. — 

See  note  3. 

156.  II.  Who  Mat  Ihstitute  Pbocsebihgs  —  Aiiignoo.  —  See 
note  5. 

157.  See  note  i. 

160.  IT.  Pbocsebikgs  at  Law — 6.  Parties  —  a.  Plaintiffs 

—  Aiiignee.  —  See  note  i. 

163.  10.  Declaration  —  a.  In  General.  —  See  note  6. 

164.  11.  Pleas  —  c.  In  Bar.  —  See  notes  8,  9. 
16S«  See  notes  3,  4. 

Divoroe.  —  See  notes  5,  6. 
16A*  Otber  PloM  Hot  Bar.  —  See  notes  3,  4. 

150*    8.  See  Kyle  t/.  Wills,  i66  111.  of  dower,  a  reply  denying  knowledge 
501,  hold!  g  that  a  widow  is  not  entitled  or  information  of  marriage  was  prop- 
to  rents  and  profits  on  account  of  a  erly  stricken  out  for  want  of  verlfica- 
dower  interest  for  which  she  has  made  tion. 
no  demand.  9.  McGrenra    v,   McGrenra,   7   Del. 

151.     1.  Gorden  v.  Gorden,  80  N,  Ch.  432;  Sergent  v.  North  Cumberland 

Y.  App.  Dlv.  258,  holding  that  where  Mfg.   Co  .   (Ky     1902)  66  S.  W.  Rep. 

the  action  is  not  against  the  heirs  as  1036;     McQuinn    v.    McQuinn,    (Ky. 

such,  damages  are  to  be  computed  from  1901)  6r   S.   W.    Rep.   358;    Davis  v. 

the  time  of  demand;  Brown  v.  Morri-  Calvert,  (Ky.  1897)  38  S.  W.  Rep.  884; 

sey,  126  N.  Car.  772.  Phillips  7/  Wiseman.  131  N.  Car.  402. 

154.    3.  Marsh  t/.  Irwin.  168  111.  50.  See  also  Heaty  v,   Richardson,  56  S. 

156.  5.   Grubbs    v.    Leyendecker,  Car.  173. 

153  Ind.  348.  166.    8.  Kirkpatrick  V.  Kirkpatrick. 

157.  1.  Baer  v,  Ballingall,  37  Ore-     197  111.  144.    See  also  Scheible  r.  Rinck, 
gon  416.  195  111.  636;  Land  v,  Shipp,  98  Va.  284. 

160.     1.  Graham  V.  Le  Sourd,  99  111.  4.  Campbell  v.  Wilson,  195  111.  284; 

App.  223:  Cassity  v.  Pound,  167  Mo.  Hieser  r.  Sutler,  195  111.  378;  Mannan 

605;  Weyer  v.  Sager,  12  Ohio  Cir.  Dec.  v.    Mannan.    154    Ind.    9;    Fisher    v. 

193;  Baer  v.  Ballingall,  37  Oregon  416.  Kooniz,   no   Iowa  498;    Lavender  v. 

163*    6.  Joindor  of  Canfoo  of  Action,  Daniel,  58  S.  Car.  125. 

—  Under  Gen.  Laws  R.  I.,  c.  264,  ^7.  5.  A  Docree  Ordoring  tlio  Wifo  to  So- 
asuit  for  damages  for  detention  apart  loMoHorDowor  Bight  constitutes  a  legal 
from  dower  amounts  to  a  splitting  of  bar.    Julier  v.  Julier,  62  Ohio  St.  90. 
causes  of  action  which  are  joined  by  6.  Flatch  v.  Small,  61  Kan.  242;  Nor- 
the  statute,  and  is  not  maintainable,  ton  v.  Tofts.  19  Utah  470. 

McAleer  v.   Kavanah,  (R.  T.  1900)  46  166.    8.  In  wobraaka  a  widow  is  not 

Atl.  Rep.  1043.  estopped  from  claiming  dower  in  lands 

104.    S.  Kennelly  v,  Cowle,  6  Ohio  of  the  intestate  husband  sold  by  his 

Dec.  170.     See  alsoO'Bryan  v.  Lang*  administrator    to    pay   debts    allowed 

ley.  (Ky.  1900)  59  S.  W.  Rep.  523,  hold-  against  his  estate  because  she  receives 

ing  that  where  the  answer  in  a  suit  to  a  part  of  the  proceeds  of  such  sale  as 

enforce  an  execution  lien  sets  up  a  claim  her  *'  distributive  share  of  such  estate,*' 
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168.  16.  Writ  of  Seudn.  —  See  note  7.  - 

169.  17.  AdmoMnrement  —  By  flhariC  —  See  note  2. 

171.  ilO.  Vacating  Aaugnment — SeaMOgnmeiit  of  Dowor.  —  See 
note  3. 

YI  ACTlova  TOSBS  C0DX8.  —  See  note  6. 

1 74.  Vn.  PxOCXXDIVas  Ur  EQVITT  —  1.  JurisdiotiQIl  —  Oonoamnt 
JvrMittiiB.  —  See  note  2. 

176.  Vot  OonfiBed  to  Diroet  ProoMdingt.  —  See  notes  I,  2. 

177.  2.  Partiei  — ^.  Plaintiffs  —  widw.  —  See  note  8. 

178.  Oraditon  «r  Widow.  —  See  note  I. 

b.  Defendants  —  au  Advone  PMrtios.  —  See  note  2. 

179.  Whtre  Land  Hu  Boob  Sold  in  Soparato  Tnett.  —  See  notes  2,  3. 

180.  Partiot  WlM  Havo  Had  Titlo.  —  See  note  I. 

3.  Bill  or  Petition  —  Faou  Suontial  to  Bight.  —  See  note  2. 

181.  4   Answer.  —  See  note  5. 

1 80.  Bona  ndo  Purehasor.  —  See  note  2. 

sttch  payment  not  having  been  made  dower  or  to  secure  to  her  the  enjoy- 
to  oor  received  by  her  in  lieu  of  her  ment  thereof,  application  may  be  made 
dower  estate.  Motley  c.  Motley,  53  in  the  first  instance  to  the  Superior 
Neb  375.  Court  as  a  court  of  equity  to  secure  the 

!€••    i.  Starr  v,  Newman    107  Ga.  proper  relief.     Bishop  v.   Woodward, 

395:  Foley  ST.  Bouiware.  86  Mo.  App.  103  Ga.  281. 

674;  H not  9.  Reilly, (R.I.  1902)52  Atl.  174.    2.  Bishop  v.  Woodward,  103 

Rep.  681.    See  also  Norton  r.  Tufts,  19  Ga.  281;  Baer  v.  Ballingall,  37  Oregon 

Utah  470.     Contra^  as  to  a  bona  fide  pur-  416. 

chaser    at   a    judicial    sale,    Fast    v.  176,    1.  Haggerty  v,  Wagner,  148 

Umbaogh,  12  Ohio  Cir.  Dec.  434.  Ind.  625.     An  assignment  of  dower  Is 

168.    7.  In  Maino  tho  Writof  Seisin  in  effect  a  species  of  partition.    SkoU 

Hood  Hot  Contain  Bpodflo  Diroetlons  to  the  field  v,  Skolfield,  90  Me.  571. 

commissioners,    as    their   duties    are  8.  Seaman  v.  Seaman,   129  N.  Car. 

prescribed  by  law  and  It  would  be  in-  293.    See  also  Partition. 

convenient,  if  not  impossible,  to  locor-  177,    8.  See  Tucker  v.  Tucker,  100 

porate    them  in  the  writ.    Skolfield  v,  Tenn.  310. 

Skol6eld,  90  Me.  571.  178.    1.  Tenbrook  v.  Jessup,  60  N. 

1M»    B.  See  Baer  v.  Ballingall,  37  J.  Eq.  234:  Mulr  v,  (iodges,  116  Fed. 

Oregon  416,  citing  7  Encyc.  of  PL.  and  Rep.  912. 

Pa.  169,  and  supporting  the  text  gen-  8.  Bishop  v.  Woodward,  103  Ga.  281. 

erally.  170.    2.  Bosiick   v.   Barnes,  59  S. 

171.     S.  See  Skolfield  v.  Skolfield,  Car.  22,  citing  7  Encyc.  of  Pl.  and  Pr. 

go  Me.  571.  holding  that  the  court  at  179. 

nisipfius  may  recommit  the  report  of  8.  Sanders  v.  Wallace,  114  Ala.  259. 

commissioners  to  assign  dower  by  rea-  180.    1.  Robertson  v.  Curlee,  59  S. 

son  of  irregularities  in  the  procedure  Car.  454. 

on  their  part.  2.  Tootaey  or  Intostaoy.  —  The    bill 

8.  In  Osorgia  the  remedy  provided  in  need  not  aflSrmatively  show  either  that 

2  Code  Ga.,  S  d692r/jrr^..  Is  exclusive  the  husband  died  intestate  or  that  he 

when  It  is  applicable  to  the  facts  of  the  died  testate  but  made  no  provision  in 

case,  and  the  aid  of  a  court  of  equity  is  his  will  for  the  conr.plainant's  benefit, 

not  necessary  to  the  assertion  of  the  Sanders  v.  Wallace,  114  Ala.  259. 

right  of  dower  or  to  the  protection  and  1§1.    8.  In  an  Aetion  for  Aioignmont 

preservation  of  the  dower  estate.     But  of  Dower,  the  defendant  has  no  right, 

where  this  remedy  under  the  code  can-  by  answer  and  cross-petition  praying 

not  by  Its  terms  be  made  to  apply,  or  for  partition,  to  change  the  case  from 

where,  if  It  be  applicable  so  far  as  the  dower  to  partition  and  dower.     Russell 

assignment  of  dower  Is  concerned,  the  v,  Russell,  8  Ohio  Clr.  Dec.  665. 

aid  of  a  court  of  equity  Is  necessary  1§3*     %   Madsoo    v,    Madson,    69 

u>  the  asoertioa  of  the  widow's  right  of  Minn.  37;  Motley  v.  Motley,  53  Neb. 
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184.  6.  DoOTM  ~  tui  ia  Um  of  Dower.  —  See  note  6. 
18ff.  Dimt  ftMld  Omtein  Ipadio  IMrMiiMi.  —  See  note  I. 

••  Writ  «f  Potmrioit  —  See  note  7. 
186.  10.  Costa.  —  See  note  i. 

188.  Ym.  SimKAmT  STAnrTomT  PmoosBDnrM  —  l.  Jvriadietian 
—  c.   Nature  and    Extent   of  Jurisdiction  —  (i)   Where 

Applicant's  Right  to  Dower  Is  Disputed — Owur  of  JuMMm. — 
See  note  2. 

IMK.  (6)  Power  to  Award  Damages  and  Mesne  Profits.  —  See 
note  3. 

198.  S.  Partiei— ^.  Defendants — oOMrPttMM.  —  See  note  4. 

••S.  6.  Order  Apprtnting  ComniiiiioiiorB.  —  See  note  i. 

7.  Votioe  by  Commiiilonen  of  Time  of  AHignmont.  —  See 
note  2. 

375>  applying  the  rule  to  a  sale  by  the  —  The  doings  of  commissioners  ander 

husband's   administrator  to   pay  the  a  writ  of  seizin  to  set  out  dower  have 

debts  of  his  intesute.  no  efficiency  until  they  are  accepted 

IM.    0.  IIog£  tr.  Hensley,  100  Ky.  and  approved  by  the  court.    Skolfield 

719;    Freeman  v,  Ahearn,  64  N.   Y.  v.  Skolfield,  90  Me.  571. 

Add.   Div.   509;   Weyer  v,  Sager,   la  186.    1.  Watson  v.  Watson,  11  Ohio 

Ohio  Cir.  Dec.  193.  Cii.  Dec.  463,  holding  that  an  answer 

Sale  — laadi  Hdd   ia  OoBMoa.  — In  setting  up  an  oral  agreement  that  the 

New  Kt;ri(  the  court  has  no  authority  to  defendant  might  hold  the  land  for  a 

order  a  sale  of  the  undivided  one-half  year  without  assignment  of  dower  was 

interest  of  a  tenant  in  common  with  a  sufficient    resistance   to  entitle  the 

the  deceased  husband,  though  a  sale  of  plaintiff  to  costs;   but  that  the  word 

the    husband's   half  interest  may  be  '*  costs  "  in  the  statute  did  not  include 

ordered.    Card  v.   Pudney,  42  N.  Y.  attorney's  fees. 

App.  Di  V.  40s.  Ia  Dslawmrt,  under  rule  of  court,  costs 

IM,    1,  Bartlett    v.    Ball,  92   Mo.  are  apportioned    between  the  ^idow 

App.  57.  and  the  parties  entitled  10  the  residue. 

A  JuifBMBt  lor  Ompsuatlmi  Jlir  the  Houston  v,   Houston,  2  Marv.  (Del.) 

Valus  «f  the  Bowtr  from  a  certain  time  270. 

until  the  plaintiff  shall  be  put  in  pos-  188.     8.   Vobraaka.  —  Where    the 

session  is  sufficient  and  does  not  re-  widow's  right  of  dower  is  not  disputed 

quire    a    supplemental    or    amended  It  may   be    assigned  by  the  County 

petition  fixing  the  period  of  occupancy  Court,  under  Comp.  Stat.  Neb.  (1899), 

Sthe  defendant.    Trimble  v.  Hunt,  gg  2521,  2524.     H  the  right  is  disputed 

y.  1897)  40  S.  W.  Rep.  460.  it  may  be  established  by  a  decree  of 

Ths  OomissiiHisn  Should  Aseartain  tht  the  District  Court.    Clemons  9.  Hee- 

Xislal  Vslme  of  the  property  commenc-  Ian,  52  Neb.  287. 

ing  from  the  date  of  the  filing  of  the  IM.    S.  See   Pruitt  v,  Pruitt,  57  S. 

petition,  and  award  to  the  widow  one-  Car.  155. 

third   thereof.     Fast  v.  Umbaugh,  12  1M»    4.  In  South  Carolina  the  de- 
Ohio  Cir.  Dec.  434.  fendant's  warrantor  has  the  right  to 

WhM  the  OoBfldisioMn  Sava  Aimt-  come  in  and  defend  the  title  upon 
taiasd  the  Aaaaal  Ibomm  of  the  whole  notice  that  it  is  assailed,  but  the  de- 
esute  they  should  set  off  to  the  widow  fendant  in  possession  has  no  right  to 
such  part  as  will  yield  to  her  one-third  an  order  requiring  him  to  do  so.  Rob- 
part  of  such  Income,  in  parcels  best  ertson  v.  Curlee,  59  S.  Car.  454. 
calculated  for  the  convenience  of  her-  9M,  1.  Balatlaiiship  «f  fl«iBiaiis» 
self  and  the  heirs.  They  should  not  siOMn.  —  In  Tennessee  it  is  not  es- 
regard  merely  the  fee-simple  value  of  senilal  that  the  order  show  that  the 
the  property.  Fuller  v,  Conrad,  94  Va.  commissioners  are  not  connected  by 
233.  See  also  Cassity  v.  Pound,  167  affinity  or  consanguinity  with  any  ii 
Mo.  605.  the  parties,  though  it  is  more  regular 

7.  Aiiinftsasi  aad  Afpwfal  of  Boport.  that  this  should  appear  therein.  Cooley 
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•  18.  AppeaL  —  See  note  9. 
8«  Wkta  Vo  AfptaL  —  See  note  3. 

r.  Cooley,  (Teoo.  Ch.  1896)  37  S.  W.  MT.    9.  Marah  v.   Irwin.    168    111. 

Rep.  I038.  50. 

Sttft.    S.  Cooley  v.  Cooley,  (Tenn.  SM9*    I.  Freeman  v.  Ahearn,  64  N. 

Ch.  1896)  37  S.  W«  Rep.  1098.  Y.  App.  Uiv.  509. 
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310.  m.   TS8TIK0  LE0AL  EXISTEHCE  OF  DbAIKAGE  DUTUCT  — 

Collataral  Attack.  —  See  note  I. 

Quo  Wamnta.  —  See  note  7. 

311.  IV.  Petitiok.  —  See  notes  i,  2. 

310.    1.  People  z/.  Gary,  196  III.  310  When    Petition    Kot    VeeeMuy.  —  In 

I  citing  Payson  c/.  People,  175  111.  276J;  Lile  v.  Gibson,  91  Mo.  App.  480,  it  was 
Uchard  v.  Cypremort  Drainage  Disi  ,  held  that  in  a  proceeding  before  a 
107  La.  657;  Drainage  Dist.  No.  i  v.  justice  of  the  peace  to  ditch  land  for 
Daudt,  74  Mo.  App.  579.  See  also  agricultural  purposes  no  petition  need 
People  V,  Reclamation  Dist.  No.  551,  be  filed,  but  that  a  rough  plat,  showing 
117  Cal.  114.  In  Sels  c.  Greene,  88  the  land  to  be  drained  and  the  lands 
Fed.  Rep.  129,  however,  it  was  held  over  which  the  drain  is  to  be  con- 
that  a  drainage  district  is  not  a  mu-  structed,  is  sufficient, 
nicipal  corporation,  but  a  "  public  S.  Reclamation  Dist.  No.  537  v. 
agency."  Burger,    122    Cal.    442;    Wormley    v, 

7.  People  V.  Gary,  196  III.  310.     See  Wright  County,  108  Iowa  232. 

also   People  v,    Barnes,   193  111.  620;  Deeoription  of   Propoeed    DraiiL  — An 

People  V.  Wild  Cat  Drainage  Dist.,  181  objection  to  the  petition  on  the  ground 

111.  177.  that  it  does  not  describe  the  lands  to 

Bnffloieaoy  of  Allegatiom.  —  People  v.  be  taken  goes  to  the  jurisdiction,  and 

Reclamation  Dist.  136,  121  Cal.  522.  may  be  made  for  the  first  time  in  the 

Lapee  of  Time  since  the  organization  Supreme  Couit.     People  r.   Reclama- 

of  the  district  has  been  held  not  to  bar  tion  Dist.  No.  556,  130  Cal.  607. 

the  information.     People  v.  Gary,  196  Kaming  Owner  of  Land.  —  The  naming 

III.  310.  of  the  life  tenant  as  owner  of  the  land 

A  Prior  lodgment  in  Certiorari,  on  the  has  been  held  to  be  sufficient  under  the 

question   whether  a   drainage  district  ///iVi^ij  statute.     People  v.  Barnes,  193 

has  exceeded  its  jurisdiction,  is  no  bar.  111.  620. 

People  V.  Gary.  196  111.  310.  Divergence  firom  Deeeriptimi.  —  Where 

The  Final  Order  of  a  Connty  Court  in-  a   petition  described    the  course  of  a 

eluding  ceitain   lands   in   a   drainage  proposed  drain  and  located  the  point 

district  cannot  be  questioned  in   quo  where  it  was  to  empty  into  a  certain 

warranto     proceedings     unless     it    is  river,  it  was  held  that  it  was  not  an  un- 

alleged  that  the  order  was  procured  by  warranted  divergence  from  the  petition 

fraud.       People     v.     Mineral     Marsh  for   the   court  to  adopt  a  shorter  and 

Drainage  Dist.,  193  III.  428.  less  expensive  though  entirely  difiei- 

Slll.    1.  Under  Laws   III.    1901.  p.  ent  route.     Cribbs  p.  Benedict,  64  Ark. 

157,  the  petition  must  be  presented  to  555.     See  also  Goodrich  r/.  Stangland, 

the  town  clerk  and  filed  in  his  office.  155  Ind.  279.     Compare  Abel  v.  Hardin 

To  leave  It  in  the  office  of  the  petition-  County,  9  Ohio  Dec.  339. 

er's  attorney  until  the  order  organizing  Verifioation  of  the   Petition  before  a 

the  district  is  entered  is  not  sufficient,  notary  who  is  one  of  the  petitioners. 

Bishop  V.  People,  200  III.  33.  though  bad  practice,  has  been  held  no 

A  Snpplemental  Petition  may  be  filed  to  be  reversible  error.     Hollenbeck  v.t 

under  Burns's  Annot.  Stat.  Ind.  (1894),  Detrick,  162  111.  388. 

^  5629,  to  bring  into  the  district  certain  Signatnre  of  Petition.  —  In  Poundstone 

landowners  whose  lands  are  benehted  v.  Baldwin,   145  Ind.  139.  it  was  held 

but  who  have  been  released  for  want  that  a  petition  to  tile,  straighten,  and 

of  notice,  and  a  judgment  dismissing  deepen  an  old  drain,   brought  nndei 

such  a  petition  is  appealable.     Osborn  Burns*s    Annot.     Stat.     Ind.     (1894), 

V,  Maxinkuckee  Lake  Ice  Co.,  154  Ind.  g§  5622-5630,  need  not  be  signed  by  a 

loi.  majority  of  the  resident  landowners. 
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91 9.  T.  VOTIGE  AlTD  HSA&Ive.  —  See  note  5. 

Votlea  Ii  Jnriadiotioiial.  —  See  notes  6,  7. 
91 S,  See  note  i. 
914.  See  note  i. 

VL  AssEsnisvT  of  Bsvefitb.  —  See  notes  2,  3. 

YU  B»OBT  OF  OoniasiovsBS.  —  See  note  4. 

Ai  to  the  SnAdMiflj  of  the  petition  Pittsburgh,  etc.,  R.  Co.  v.  Machler,  158 

under    various    statutes,    see    Lower  Ind.  159. 

Kings   River   Reclamation    Dist.   No.  A  FbidUikg  that  Vfrtioe  Hm  Bmb  Wveii 

531   V,  McCttllah,  124  Cal.  175;  Shoe-  is  conclusive  against  a  collateral  attacic 

maker  v.   Williamson,  156  Ind.  384;  unless  the  record  shows  affirmatively 

Sauotman  v.  Maxwell,   154  Ind.  114;  that  no  notice  was  given.     Pittsburgh, 

Oliver  V.  Monona  County,  117  Iowa 42;  etc.,  R.  Co.  v,  Machler,  158  Ind.  159. 

Butfs  V.  Monona  County,  100  Iowa  74;  914.    1.  Before   the  AppointiBeiit  of 

Hauser  v,    Burbank,    117  Mich.  463;  Oommleif oners,  under  the  IlHnois  statute. 

State  V.  Polk  County,  87  Minn.  325;  the  court  must  find  and  enter  of  record 

Dodge  County  v.  Acorn,  61  Neb.  376.  certain  facts  as  to  the  signing  of  the 

%i%*    ft.  Cribbsv.  Benedict,  64  Ark.  petition,  the  necessity  of  the  impiove- 

555;  Sanner  v.  Union  Drainage  Dist,  ment,  and  notice  to  the  parties.     Pay- 

175   HI.   575;  Robeson  v.  People,  161  son  9.  People,  175  111.267. 

111.  176:  Lima  Lake  Drainage  Dist.  v.  9.  A  Olerioal  Bmr  in  the  Deeeription 

Hunt  Drainage  Dist.,  loi  111.  App.  72.  does  not  vitiate  the  assessment  if  the 

The  Filiay  of  an  Amended  Petition  has  Identity  of  the  land  can  be  ascertained 

been  held  not  to  require    additional  from   the  description.     Lower  Kings 

notice  to  landowners,  though  the  origi-  River  Reclamation  Dist.  No.  531  v.  Mc- 

nal  petition   was   totally  Insufficient.  Cullach,  124  Cal.  175. 

Poandstone  v.  Baldwin,  145  Ind.  139.  By  Whom  Ameeimente  Xade.  —  The 

Oonetraetl^   Votiee    to    Vonresidents  court  in  its  discretion  may  direct  that 

SnAeient.  —  Elgin,  etc.,  R.  Co.  r.  Ho-  the  assessments  be  made  by  a  jury  or 

hcnsheli,  193  111.  159.  by    the    commissioners.     Trigger   v. 

The  Bight  to  Be  Heerd  le  Walked  by  Drainage  Dist.  No.  i,  193  111.  230. 

fallnre  to   appear   after   due    notice.  8.  Weinrelch  v,   Hensley,    121  Cal. 

Cribbs  V.  Benedict,  64  Ark.  555.  647. 

6.  Crapo  v,  Hazelgreen,  (C.  C.  A.)  Bxtenden  of  Bovndaries.  —  Under  the 
93  Fed.  Rep.  316.  Drainage    and   Levee   Act  of  Illinois 

7.  Reclamation  Dist.  No.  .537  v.  (Surr  £  Curt.  Annot.  Stat.  III.  1896,  c. 
Burger,  122  Cal.  442;  Payson  9.  Peo-  42,  par.  89),  the  landowners  outside  a 
pie,  175  111.267;  Hendricks  County  t^.  drainage  district  whose  lands  are  bene- 
Trotter,  to  Ind.  App.  626.  fited  by  the  drainage  are  deemed  to 

1.  — li  ~ 


in  Wolpert  v.  Newcomb,  106  have  applied  to  be  included  in  the  dls- 

Micb.  357,  it  was  held  that  the  citation  trict,  and  the  commissioners  may  pro- 

In  drainage  proceedings  need  not  be  ceed  to  have  such  lands  included  in 

Issaed  under  the  seal  of  the  court  or  in  the  manner  provided  in  the  statute. 

the  name  of  the  people.  Streuter    v.   Willow    Creek    Drainage 

A  DeenipUon  of  the  Land  is  not  neces-  Dist.,  72  111.  App.  561. 
sary  under  the  Indiana  statute  In  a        i.  Oontento  A  Bqwrt.  —  The  report, 

notice  to    landowners  sought    to    be  as  well  as  the  petition,  should  contain 

brought  Into  the  district  subsequent  to  a  description  of  the  lands  to  be  affected 

the    report     of    the    commlssipners.  and  the  names  of  the  owners.    Crapo 

Goodrich  v.  Strangland,  155  Ind.  279.  ^k  Haselgreen,  (C.  C.  A.)  93  Fed.  Rep. 

%V%*    1.  BstoppoL  —  A   landowner  316.    And  the  omission  from  the  report 

who  participates   in   the  proceedings  of  matters  as  to  grades,  courses,  and 

and  agrees    to   certain    compromlees  distances  requires  a  reference  back  for 

affecUng  substantial  rights  Is  estopped  revision.     West  Creek  Tp.  v.  Miller, 

to  deny  the  validity  of  the  assessments.  142  Ind.  210. 
People  V.  Weber,  164  III.  412.  Bill   of    Exoeptions.  —  A    motion    to 

WdlTor   hy   Appeeranoe   and   Benen-  strike  out  a  portion  of  the  report  is  not 

Btmnoe  —  Briar  9.  Job's  Creek  Drain-  available  on   appeal    unless    brought 

age    Dist.,    185    111.    257;    Hendricks  into  the  record  by  a  bill  of  exceptions. 

County  V,  Trotter,   19.  Ind.  App.  626;  Bolt  v.  Ward,  156  Ind.  382. 
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3 15.  See  notes  i,  6. 

916.  Tin.  RsMonTEAVOB.  —  See  note  i. 

31 7.  CmifliMd  to  Orovnd  Stotad.  —  See  notes  2,  4. 

Withdrawal  of  Joint  Bomoaitnuit.  —  See  note  6. 
918.  Ooito.  —  See  note  i. 

IX.  BSTlBWOFPBOCiBBlves— 1.  Bj  Appeal  —  See  notes 
2,  3- 

%\%.    1.  Sarber  v,  Rankin,  154  Ind.  other  than  his  own.    People  v,   Bug 

836;    Bondurant   c.  Armey,  152  Ind.  River  Special  Drainage  Dletc,  189  III. 

244-  55. 

t.  Froooodingi  on  Contootod  Boport.  —  Timt  for  VUlag.  —  Under  the  sutntes 

As  to  the  right  of  trial  by  jury,  see  now  embodied  in  Rev.  Stat.  Mo.  (1899), 

Thomas  v,  CTark  County,  5  Ohio  Dec.  g  8261,  if  no  objections  to  the  report 

510.  are  filed  within  thirty  days  the  report 

A  Full  Hearing  should  be  given  to  will  be  deemed  sufficient  on  appeal  if 
the  parties  objecting  to  the  report,  and  the  petition  states  a  cause  of  action, 
upon  the  evidence  thus  adduced  the  Nishnabotna  Drainage  Dist.  v.  Camp- 
court  may  confirm,  modify,  or  set  aside  bell,  154  Mo.  151. 
the  report,  as  justice  may  require.  Tho  Bvidaa  of  Proof  is  on  a  remon- 
Lucas  County  v.  Fulton  County,  3  Ohio  strant  to  show  error  In  the  report  of 
Dec.  159.  the  viewers.     Wilson    9.   Talley,    144 

nadiags  as  to  Boot  Boats  JarisdlotioBaL  Ind.  74-    But  see  Tritttpo  p.  Beaver, 

—  Dodge  County  v.  Acom,  61  Neb.  376;  155  Ind.  652,  holding  that  on  appeal  to 

State  V.  Colfax  County,  51  Neb.  28.  the  Circuit  Court  alt  issues  raised  by 

Conolusivoiioos  of  Boport.  —  See  Swan  remonstrance  are  to  be  tried  de  hmw. 

Creek  Tp.  v.  Brown,  (Mich.  1902)  90  and  the  burden  is  on  the  petitioners  to 

N.   W.   Rep.   38.    See  also  Brown  v,  establish  by  evidence  such  facts  as  are 

Henderson,  66  Ark.  302.  controverted  by  the  remonstrance. 

910.     1.  Modiiloatioa   hj   Govt.  —  917,    8.  StatosMatofeiowida.  — The 

Under  the  Ohio  statutes  the  probate  grounds  need  not  be  stated  in  a  remoa- 

court  has  power  to  modify  the  report  strance  under  Horner's  Stat.  Ind.  (1807), 

of  the  committee  on  a  proposed  drain  g  4273  ei  seq,,  against  the  constmctioo 

or  to  set  aside  the  report  and  appoint  of  a  drain.    Sauntman  v.  Maxwell,  154 

a  new  committee.     Wood  County  v.  Ind.  114. 

Ottawa  County,  7  Ohio  Cir.  Dec.  593.  A  remonstrance  on  the  ground  that 

Whoro  tho  Ooflualssioiiors  Had  Failod  to  the  costs  and  damages  in  esuMishlog 
Aoquiro  tho  Lands  on  which  the  drain  the  drain  would  exceed  the  benefits 
had  been  constructed  it  was  held  to  be  presents  a  legal  objection  to  the  pro- 
proper,  under  the  New  York  statute,  to  posed  work.  Trittlpo  v,  Beaver,  155 
refer  the  matter  back  to  them  that  they  Ind.  65s. 

might  acquire  the  land  or  an  easement  4.  Hoefgen  v.  Harness,  148  Ind.  224. 

therein.     Matter  of  I^nt,  47  N.  Y.  App.  6.  Compare  Hinchman  v,  Wilson,  156 

Div.  349.  Ind.   476;  Sauntman  v.  Maxwall,   IS4 

A  Kifv  Boport  of  OooradssioBors  must  Ind.  114. 

be  met  by  the  filing  of  a  new  remon-  918.     i.  In  Bolt  v.  Ward,  156  Ind. 

strance,  and  one  who  has  remonstrated  382,  it  was  held  to  be  error  to  tax  four 

to  the  first  report,  being  already  in  remonstrants    with    the   costs    where 

court,  need  not  have  notice  of  the  filing  three  of  the  four  succeeded  lo  rednc- 

of  the  new  report.    West  Creek  Tp.  v.  ing  their  assessments  more  than  ten 

Miller,  142  Ind.  210.  per  cent. 

Who  Hay  BoBumstiato.  —  Under  the  BoBmwtraat's  Hoowo  tai  AppoaL  —  See 

Illinois  statute  now  embodied  in  Starr  Matter  of  Bradley,  117  Iowa  472. 

&  Curt.  Annot.  Stat.  (1896),  c.  42,  par.  Oooti  la   Vavor  of  Oo   BoMOiUtart 

149,  where  various  tracts  of  land  are  should  be  taxed  against  the  drainage 

annexed  at  the  same  time  to  an  eotab-  district,  and  not  against  the  commis- 

lished  district,  the  proceeding  to  annex  sloners  individually.     Meents  v.  Rey- 

is  separate  as  to  each  tract,  and  hence  nolds,  62  111.  App.  17. 

one  owner  cannot  raise  questions  con-  9.  la  Bov  TOTk  appeals  in  proceed- 

necled  with  the  annexation  of  tracts  ings  to  establish  drains  may  be  taken 
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919,  8.  9y  Certiorari  —  Ia  etamL  —  See  notes  i,  2. 
999«  LadMf  aad  SttopptL  —  See  note  2. 
991.  See  note  i. 

fiHittoMr  WIthrat  loltntt.  —  See  note  3* 

WaiTlnw  Irngvlavlty  —  See  note  4. 

3.  On  Collateral  Attack  —  Km  imgviaritlM.  —  See  notes 
5,6. 
999.  See  notes  i,  2. 

Jvriidtetiraal  BcCmU.  —  See  notes  3,  4,  5. 

aadcr  Code  Civ.  Pro.  N.  Y.,  g  1357.  459;  Sute  v.  Superior  Ct.,  (Wash,  1903) 

Matter  of  Tuthill.  36  N.  Y.  App.  DIv.  71  Pac.  Rep.  601. 

493.  aMrmed  163  N.  Y.  133.  919,     1.  Sanner  v.  Union  Drainage 

%n.    %*  See  Banner  V.  Union  Drain-  Dist..  175  III.  575. 

age  Dist.,  175  111.  S75<  construing  section  Oaiss  Whers  Writ  Was  iri6d«  —  Benja. 

24  of  the  Illinois  Farm   Drainage  Act  min  v.  Bog,  etc..  Meadow  Co.,  (N.  J. 

(Starr  &  Cart.  Annot.  Stat.  111.  1896,  1902)  5a  All.  Rep.  215;  Kelly  v.  Dolan, 

c.  42,  par.  130).  67  N.  J.  L.  90. 

IDiBOis.  — -  An  appeal  from  an  order  a.  Benjamin  v,  Hiler,  63  N.  J.  L.  145. 

of  the  County  Court  annexing  lands  to  MO.    i.  Blumfield   Tp.  v.  Brown, 

a  drainage  district  is  properly  taken  to  (Mich.  1902)  90  N.  W.  Rep.  284. 

the  Circuit  0>art.     Streuter  r.  Willow  331.    1.  See  Lanning  v.  Palmer,  117 

Creek    Drainage    Dist.,  72    111.  App.  Mich.  529. 

561.  S.  Wolpert  V,  Newcomb,  106  Mich. 

As  to  the  right  of  trial  by  jury  on  357. 

appeal  to  the  Countv  Court,  see  Drain-  4.  Brady  v.  Hay  ward,  114  Mich,  326. 

age  Com'rs  v,  Illinois  Cent.  R.  Co.,  158  See  also  Roberts  v.  Smith,  115  Mich.  5. 

III.  353.  6.  Hammond  z/.  People,  169  III.  545; 

The  dismissal  of  a  drainage  proceed-  Sisson  v.  Drainage  Com'rs,  163  111.  295; 

•ng  by  the  commissioners,  in  accord-  Shrack  v,  CovauU,  144  Ind.  260;  Zim- 

ance  with  the  report  of  the  viewers  that  merman  v.  Savage,  145  Ind.  124;  Steele 

the  proposed  ditch  would  not  be  of  v.   Empsom,  142  Ind.  399:   Oliver  r. 

public  utility,  is  not  appealable.    Oat-  Monona  County,  117  Iowa  43;  State  v. 

bout  V.  Seabrooke,  159  Ind.  529.  Holt  County  Ct.,  135  Mo.  533;  Kelly 

la  TBdtaia  —  Appeals  to  Circuit  Court,  v.   Dolan,  67  N.  J.  L.  '90;  Erickson  v. 

—  See  Hockemeyer  v.  Thompson,  150  Cass  County,  (N.  Dak.  1902)  92  N.  W, 

Ind.  176;  Bolt  V.  Ward,  156  Ind.  382  Rep.   841.     See  also   Kansas  City  v. 

(evidence  brought  up  in  record).  Trotter,    9    Kan.    App.    222;    Dodge 

Parties,  —  In  an  appeal  from  a  judg-  County  v.  Acom,  61  Neb.  376. 
meat  establishing  a  drain  all  the  parties  f.  Studabaker  v,  Studabaker,  152 
to  the  judgment  adverse  to  the  appel-  Ind.  89;  Erickson  v.  Cass  County,  (N. 
lant  must  be  made  parties  to  the  ap-  Dak.  1902)  92  N.  W.  Rep.  841;  Turn- 
peal.  North  V.  Davisson,  157  Ind.  610;  ouist  v,  Cass  County  Drain  Com'rs, 
Exp.  Sullivan,  154  Ind.  440.  See  also  (N.  Dak.  1902)  92  N.  W.  Rep.  852;  Put- 
Goodrich  V.  Stangland,  155  Ind.  279.  nam  County  v.  Krauss,  53  Ohio  St.  628. 

Ycr  Maltws  Salitiag  to  Appsals  in  pro-  See  also  Swan  Creek  Tp.  v.  Brown, 

ceedings  to  establish  drains  under  the  (Mich.  1902)  90  N.  W.  Rep.  38. 

statutes  of  the  various  states,  see  Shoe-  999.    1.   Reed    v,    KaHsbeck,    147 

maker  v.  Williamson,   156  Ind.  384;  Ind.  148. 

Makeever  v.  Martindale,  156  Ind.  655;  >•  Auditor  Gen.  v.  Melze,  124  Mich. 

Bolt  V.  Ward,   156  Ind.  382:   Studa-  285.      See  also  Allerton    v.    Monona 

baker  v.  Wells  County,  156  Ind.  588;  County,  11 1  Iowa  560. 

lowood  V.  Smith,  156  Ind.  687;  Thomp-  S.  St.  Louts,  etc.,  R.  Co.  v.  Dudgeon, 

son  r.  Jasper  County,  148  Ind.  136:  64  Ark.    108    People  v.   Reclamation 

Wilson  r.  Talley,  T44  Ind.  74;  Steele  Dist.  No.  556,  130  Cal.  607;  Payson  v. 

V.  EmpsoQ,  142  Ind.   397;   Matter  of  People,   175   HI,   267;  Casey  v.   Burt 

Bradley,    117  Iowa   472;    Dressen   v.  County,  59  Neb.  624. 

Nicollet  County,  76  Minn.  290;  Kiefer  '  i.  Richard  v.  Cypremort  Drainage 

r.  Conoty  Co«n*rs,  7  Ohio  Dec.  31;  Dist.,  107  La.  657;  Redfern  v.  Hancock 

£mlg  V.  Clark  County,  5  Ohio  Dec.  County,  10  Ohio  Cir.  Dec.  45. 
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993,  Z.     COLLSCTIOV     OF     A88EI8KEVT8  —  1. 

note  2, 

994.  S.  Party  Plaintiff.  —  See  note  i. 
[Putlet  Dtfradant  —  See  note  i^.] 
S.  Veeeuary  AUagatiom.  —  See  note  2. 

99ff.  4.  DefaiiflM.  —  See  note  i. 


B«iiedy.  —  See 


ATenntBt  of  Want  of  Votioo.  —  Long 
V.  Ruch,  148  Ind.  74;  Crapo  </.  Hazel- 
grecn,  (C.  C.  A.) 93  Fed.  Rep.  316.  See 
also  Sarber  v.  Rankin.  154  Ind.  236. 

litopptl.  —  Erickson  v.  Cass  County, 
(N.  Dak.  1902)  92  N.  W.  Rep.  841; 
Turnquist  v.  Cass  County  Drain 
Com'rs,  (N.  Dak.  1902)92  N.  W.  Rep. 
852. 

999.    ft.  Bump  v.  Jepsoo,  106  Mich. 

641. 

998*  9.  Reclamation  Dist.  No.  536 
V,  Hall,  131  Cal.  662;  Reclamation 
Dial.  No.  551  V.  Ronyoo,  117  Cal.  164, 


994.  1.  lUiaoii.  —  Hammond  &. 
People,  i6g  ill.  545;  People  ».  Weber, 
164  111.  413. 

\a.  Where  a  reclamation  district 
seeks  to  have  its  assessments  declared 
a  first  lien  on  certain  property,  all  per- 
sons having  an  interest  in  the  lands 
assessed  must  be  made  parties.  Wein- 
reich  p.  Hensley,  121  Cal.  647. 

Tho  Wifo  of  a  LaadowiMr  is  not  a 
necessary  party.  People  v,  Weber,  164 
111.  413. 

S.  St.  Louis,  etc.,  R.  Co.  v.  Dudgeon, 
64  Ark.  108;  Hoefgen  v.  State,  17  Ind. 


holding  thai  a  proceeding  to  enforce  App.  537. 

the  lien  is  in  rem^  and  a  plea  of  con-  996.    1.  DefBndaata  May  Join  in  ob- 

sular  privilege  will  not  avail  the  de-  jectlng  to  an  application  for  judgment 

fendant.     See  also,  ander  the  Illinois  of  sale  for  drainage  assessments  where 

statute,  Hammond  v.  People,  178  111.  the  circumstances    in    all   cases    are 

254;  Hammond  v.  People,  169  111.  545.  similar  and  no  confusion  is  likely  10 

Tho  Dooroo  foreclosing  the  lien  should  result  by  their  so  doing.     People  v. 

not  include  an  assessment  for  repairs  Keener,  194  111.  16. 

made  by  the  County  Court  in  excess  of  Bofenios  as  la  Suits  to  Xoooror  Tazat. 

the  amount  allowed  by  the  jury,  but  —  Big  Lake  Special  Drainage  Dist.  r. 

must  include  the  costs  of  foreclosure.  Highway  Com  rs,  199  111.  132. 


Hammond  v.  People,  178  111.  254. 

Awoiimont  Against  Pnblie  ffighway.  — 
See  Big  Lake  Special  Drainage  Dist.  v. 
Highway  Com'rs,  199  111.  132,  an  action 
of  debt  in  which  the  road  commission- 
ers were  held  to  be  proper  defendants.    App.  518. 

did 


Indiana.  —  For  an  insuAcient  com- 
plaint  to  restrain  a  sale  for  the  collec- 
tion of  assessments,  see  Cooper  v.  Ray, 
148  Ind.  328.  For  an  answer  held  to 
be  sufficient,  see  Hunt  v.  State,  36  lod. 


DRUGGISTS. 

996.  n.  Cnm   Aotiovs  —  1.  Introdnetory  Stattment  —  See 
note  4. 

9M.    4.  A  Finoa  WI10  It  Vot  A  Party    petency  of  the  druggist.     Peters  v, 
to  As  Isle  may  sue  for  injary  sustained    Johnson,  50  W.  Va.  644. 
by  him  from  ihe  negligence  or  incom- 


DRUNKENNESS. 


4^1 


•  I.  COXFLAUTT.  —  See  note  I. 

•  U  IVKOTIOVT  —  [Prosseatlm  Without  IndietvoBt.  —  See  note 


Publidty.  —  See  note  7. 

1.  Gallatin  v,  Tarwater,  143 
Mo.  40. 

Druakard.  —  A  complaint  which 
charges  that  the  defendant  is  a 
**  drunkard "   and  which  follows   the 


any  one  of  the  places  named.  Gallatin 
V,  Tarwater,  143  Mo.  40.  See  gen- 
erally Duplicity;  Indictments,  Infor. 

MATIONS,  AND  COMPLAINTS. 

9M.     4a.    In    People  v.   Mulklns. 


language  of  the  statute  is  suflScient.  (County  Ct.)  25  Misc.(N.  Y.)59Q,it  was 

People  V.  Radley,  127  Mich.  627.  held  that  Code  Crim.  Pro.  N.  Y.,  $$§  56- 

Ihi^liflity.  —  Under    an    ordinance  58,  does  not  authorize  the  prosecution 

which  makes  it  a  misdemeanor  for  any  of  a  charge  for  drunkenness  by  indicc- 

person   to  be  intoxicated  "  upon  any  ment  before  a  court  of  special  sessions, 
street  or  sideixralk  or  in  any  business        7.  A  PriTSts  BsBidsaeo  at  which  an 

house  within   the  corporate  limits  of  ice-cream   supper  and   dance   are    in 

the  city/*  a  complaint  alleging  that  the  progress,  a  number  of  persons  being 

defendant  was  drunk  on  the  streets,  present  with  or  without  invitation,  is 

sidewalk,    and    in     business    houses  not  a  public  place  within  the  meaning 

charges  only  one  offense,  and  is  sup-  of  Homer's  Stat.  Ind.  (1897),  g  2091. 

ported  by  proof  that  he  was  drunk  in  State  v,  Tincher,  21  Ind.  App.  142. 
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DUPLICITY. 

9S7.  I  VaTUBX  AVB  SxTEVT  —  SUUtM  PtradtUif  BMkle  FlMiiiie. 

—  See  note  i . 

IL  Duplicity  iv  Declakatiov  —  1.  Ctoneral  Bole  —  See 
note  2. 

2.  Immaterial  Kattera  —  See  note  3. 
9S§.  3.  Facts  Tending  to  Same  Point  —  See  note  i. 

in.  DvPLiciTT  IN  Plea  —  1.  General  Bale.  —  See  note  2. 
340.  3.  Facti  Converging  to  One  Point  —  See  note  i. 

337.    1.  In  West  Tirfrinia  ti  is  held  Conntt  will  not  render  the  declaration 

under  Code  W.  Va.  (i8gi),  c.  125,  §  20,  dupliciious.     Bresnahan    v.   Lonsdale 

thai  several  defenses  may  be  interposed.  Co  .  (R.  I    1900)  51  Atl.  Rep.  624.. 

to  one  aciion  and  may  be  stated  in  one  leraral  OanMt  Eot  8epmU»  from  each 

plea  as  well  as  in  separate  pleas.     Pol-  other    may   be    stated   in  one  count. 

ing  V.   Maddox,  41  W.  Va.  779.     See  Maisenbacker  v.  Society  Concordia,  71 

also  Martin  v,  Monongahela  R.  Co.,  48  Conn.  369. 

W.  Va.  542.  AUtgliiff  that  aa  Aet  WttM  9wo  ''Wiviig. 

2.  Orr  V.  Cootedge.  (Ga.  1903)  43  S.  foUj,  CaraliMly,  and  V«gUftitlj*'  will 

E.  Rf.p.  527  {quotittjf  7  Encyc.  of  Pl.  not  render  the   pleading  duplicitous. 

AND  Pr.  237]:  Johnston  v,  Meaghr,  14  Green  v.  Eden,  24  Ind.  App.  583. 

Utah  426.     See  also  Consolidated  Coal  S.  Orr  v,  Cooledge,  (Ga.  1903)43  S. 

Co  V.  Peers.  97  HI.  App.  188;  People  E.  Rep.  527.     See  also  Carroll  9.  Allen, 

V,  Sheriff,  78  N.  Y.  App.  Div.  46.  20  R.  I.  144. 

ninatratioiif.  —  In  Haberlau  v.  Lake  Allagatiani  BeieriptiTa  af  Oaua  aC  A«- 

Shore,  etc.,  R.  Co.,  73  111.  App.  261,  it  tiaa.  •-  Robeits    v.   Glass,    112    Ga. 

was  held  that  a  declaration  which  com-  456. 

bines  in  one  count  allegations  of  neg-  938.     1.   Mullin   v,   Bluroentbal,   i 

ligence  on  the  part  of  the  defendant  Penn.   (Del.)  476  Uitini^  7  Encyc.  op 

railroad  in  faiMng  to  fence  its  right  of  Pu  and  Pr.  238];  Woodward  lion  Co. 

way  and  also  in  failing  to  keep  a  flag-  v.    Herndon,    114  Ala.    191 ;  Henry  9. 

man  at  a  street  crossing  is  bad  for  Carlton,    113    Ala.    636;    Whiting    v, 

duplicity.     Rut  compare  Kleinsmith  v,  Clugston,  73  Minn.  6;  Bliss  v.  Winters, 

Hamlin,  (Tex.  Civ.  App.  T(/oi)  60  S.  W.  38  N.  Y.  App.  Div.  174;  Reese  tr.  Bates, 

Rep.  994,  in  which  it  was  held  that  a  94  Va.  321. 

petition  which  sets  out  a  good  cause  of  2.  Louisville,  etc.,  R.  Co.  t.  Carson, 

aciion  is  not  duplicitous  in  combining  169  111.  247. 

in  one  count  causes  of  action  for  slander  Plaa  V«t  IHi]ili«IUni.  —  In  McAleer  r. 

and  for  malicious  prosecution.  Angell,  19  R.  I.  686,  it  was  held  that 

In  Gore  v,  Condon,  87  Md.  368.  it  a  plea  by  a  town  that  at  the  time  the 
was  held  thai  a  declaration  which  debt  sued  on  was  contracted  the  de- 
claims damages  by  reason  of  the  de*  fendant  had  leached  its  debt  limit,  and 
fendant's  interference  with  the  plain-  that  there  was  no  money  in  the  hands 
tiff's  real  property  and  by  reason  of  of  the  town  treasurer  at  that  time,  nor 
injury  to  the  plaintiff's  reputation  is  had  been  at  any  time  since,  with  which 
duplicitous.  the  debt  could  be  paid,  was  not  bad  for 

ObiOQre   Allegationf.  —  In     Georgia^  duplicity, 

where  several  grounds  for  recovery  are  MO.    1.  Weser  9.   Welty,   18  Ind. 

stated,  but  it  is  impossible  to  determine  App.    664,    holding    that    an    answer 

on  which  ground  recovery  is  sought,  which  confesses  certain  facts  chirged 

the  petition  is  bad  on  demurrer  for  du-  in  the  complaint*  sets  up  new  matter 

plicily.     Scifert   v.  Sheppard,  iii  Ga.  in  avoidance  or  justi6cation,  and  denies 

814,  citin^r  Pitts  r  Smith,  108  Ga.  37.  all  other  material  allegations  is  not  bad 

SeitiBg  Forth  Two  Causat  in  Separate  for  duplicity. 
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Vol.  VII.  DUPLICITY.  941-94S 

S4I1«  4.  Ihttert  of  Indneement  —  See  note  i. 

5.  Jmmaterial  Matters  —  Snrpliitage.  —  See  note  2. 
S4S.  ▼.  Objictiov  vos  Bvpuoitt  —  How  Taxsv  —  1.  At  Com- 

.  —  See  note  4. 


941.    1.  Suu    V.    Webb,   no  Ala.  Kotfon  to  SlMt.  —  In  ilfi.r/^tfn\  where 

214.  causes    of    action    are    duplicitously 

S.  South  Bead  Chilled  Plow  Co.  v,  joined,  a  motion  to  require  the  plain- 
George  C.  Cribb  Co.,  97  Wis.  330.  tiff  to  elect,  and  not  a  demurrer,  is 

94S««    4.  Consolidated  Coal  Co.  v.  appropriat^  but  such  motion  must  be 

Peers,   97  111.  App.  188;  Haberlau  v.  filed  before  trial.     Wilson  v.  St.  I^ouis, 

Lake  Shore,  etc..  R.  Co.,  73  III.  App.  etc.,  R.  Co.,  67  Mo.  App.  443.    See  also 

961.     See  also  McAleer  c.  Angell,  19  Ludington  v.  Heilman,  9  Colo.  App. 

R.  I.  688.  548,  afirmed  fl6  Colo.  326. 
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DURESS  AND  COMPOUNDING  FELONY, 

94S.  I.  DvBias  —  1.  Who  Kay  Plead.  —  See  note  2. 

34A.  See  note  i. 

347.  2.  Veceasity  of  Special  Plea.  —  See  note  2. 

S.  Setting  Out  Facte.  —  See  note  4. 
94§.  4.  SolBciency  of  Plea  —  impriMnmrat.  —  See  note  i* 
949.  Ftr  Miaas.  —  See  note  I. 

OeaaraUj.  —  See  note  2. 
990.  See  note  i. 

999.  6.  Initmctiona  —  See  note  3. 
954.  IL  CoKPomrDiHe  Felovt.  --  See  note  2. 


945.  2.  Marion  Distilling  Co.  v. 
EIlis»  63  Mo.  App.  17,  holding  that 
creditors  of  a  mortgagor  cannol  plead 
duress  in  procuring  the  mortgage. 

946.  1.  Knowl6dg«  hf  8iir«ly  of 
Dunn.  —  Graham  v,  Maries.  q8  Ga.  67. 

947.  2.  PlMding  IHitms  in  Equity.  — 
A  petition  to  enjoin  a  mortgage  sale  on 
the  ground  of  duress  in  procuring  the 
mortgage  should  aver  willingness  to 
pay  a  dona  fide  debt  secured  by  the 
mortgage.  Fry  z/.  Pierson,  166  Mo. 
429. 

4.  Brainard  v.  Van  Dyke,  71  Vt.  359 
\ciHng  7  Encyc.  of  Pl.  and  Pr.  247J; 
Moore  v.  Hetneke,  119  Ala.  627;  Wil- 
liams z/.  Stewart,  115  Ga.  864;  Kelly  v. 
Perrault,  (Idaho  1897)48  Pac.  Rep.  45. 
See  also  Wells^.  Adams,  88  Mo.  App. 
215;  David  City  First  Nat.  Bank  v. 
Sargent,  (Neb.  T902)  91  N.  W.  Rep.  595. 

94l§.  1.  A  Plea  by  the  Surety  on  a 
Promissory  Note  that  the  principal  signed 
under  duress  of  imprisonment  is  bad 
unless  it  alleges  that  such  imprison- 
ment was  illegal,  or,  if  legal,  was  used 
for  an  illegal  purpose.  Graham  v. 
Marks,  98  Ga.  67. 


to  Slate  a  cause  of  action.  Williams 
V.  Stewart,  115  Ga.  864. 

2.  Wife  Averring  IHiroM  of  Hnaband.  — 
Walker  v,  Nicrosi,  135  Ala.  353.  Com- 
pare Berry  v.  Berry.  57  Kan.  691. 

950.  1.  Beplieation  Avoiding  Plea  of 
Payment. —  For  a  replication  sufficiently 
alleging  duress  by  threats  of  imprison- 
ment  to  a  plea  of  payment  in  an  action 
on  a  fire-insurance  policy,  see  Hartford 
F.   Ins.   Co.  r.   Kiikpatrick,   11 1  Ala. 

456 
The  PUintiiPi  Innocenee  of  the  Offenie 

for  which  prosecution  was  threatened 
need  not  be  pleaded  in  an  action  of  re- 
plevin to  recover  a  promissory  note 
procured  by  the  defendant  by  threats 
of  prosecution  and  imprisonment. 
Kennedy  v,  Roberts,  105  Iowa  521. 
See  also  Hartford  F.  Ins.  Co.  v.  Kirk- 
pat  rick,  III  Ala.  456. 

959*  S.  See  David  City  First  Nat. 
Bank.v.  Sargent,  (Neb.  1902)91  N.  W. 
Rep.  595. 

954«  2.  Manning  v,  Columbian 
Lodge  No.  117,  57  N,  J.  Eq.  338. 

Faeti  Xnit  Be  Alleged.  —  Graham  r. 
Marks,  98  Ga.  67  (plea  by  a  surely  on 
949.  1.  Threats  by  Offloer.  —  Where,  a  promissory  note), 
in  a  suit  to  recover  a  tax  paid,  the  pe-  A  Plea  that  the  Instniment  Was  Given 
titiiin  set  forth,  as  constituting  the  Without  Consideration  is  not  sufficient  to 
duress,  certain  threats  by  the  officer  support  the  defense  that  it  was  given 
which,  as  a  matter  of  law,  could  not  to  suppress  a  criminal  prosecution, 
have  been  performed,  it  was  held  that  Barger  p.  Farnham,  (Mich.  1902)  90  N. 
the  petition  was  demurrable  for  failure    W.  Rep.  281. 
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EASEMENTS: 

350.  L   ACTIOV  BA8SD  OV  INJVBT  TO  SAnMSVT  —  1.  Who  Hkj 

Vaintain  Aetion  —  a.  Parties  in  Possession.  —  See  note  i. 

997.  b.  Reversioner.  — See  note  I. 
2.  Form  of  Action.  —  See  note  4. 

338.  3.  Dedaration,  Petition,  or  Complaint  —  HowOwamUpAUiftd. 
—  See  note  1. 

BaMripaon  of  EMMaont.  —  See  note  2. 
AUogationi  tf  Iigvry.  —  See  note  3. 

999.  U  Sasemevt  as  Dxfevse  — 2.  Particnlarity  BeqoirecL — 
See  note  I. 


1.  Walkerv.  Clifford,  128  Ala.  Colo.  159;  Hay  v,  Knauth,  36  N.  Y. 

67;  Carter  v.  Wakemao,  (Oregon  1902)  App.  Div.  6t2;  Roberts  v.  Von  Briesen. 

70  Pac.  Rep.  393,  each  citing  7  Encyc.  107  Wis.  486,  in  wliich  cases  the  com- 

OF  Pl.  and  Pr.  256.     See  also  Hudson  plaints  were  held  to  state  a  cause  of 

V.  Watson.  11  Pa.  Super.  Ct.  266.  action. 

Whero  Seal  Property  Is  Conyoyed  dar-  Ownership  at  the  Time  When  the  DtMi- 

ingf  the  pendency  of  an  action  to  re-  ages  Aflomed  should  be  alleged.    Gal- 

strain  the  operation  of  an  elevated  rait-  veston,  etc.,  R.  Co.  v,  Haas,  17  Tex. 

road  in    front    of    the   premises,   the  Civ.  App.  309. 

grantee  should  not  be  joined.    Scholle  In  FonnsjlTiaia,  where  the  plaintiff 

V.  Metropolitan   El.   R.   Co.,  60  N.  Y.  in  an  action  for  damages  for  obstruct- 

App.  Div.  368;  Flammer  v.  Manhattan  ing  a  right  of  way  bases  his  claim  10 

R.  Co.,  56  N.  Y.  App.  Div.  183.  title  on  adverse   user,  he   must  give 

M7*    1.  See  Hopper  v.  Barnes,  113  notice  thereof  to  the  defendant  by  the 

Cal.  636,   holding  that  one  whose  re-  concise  statement  tequtred  by  the  Act 

version  depends  upon  an  improbable  of  1887,  or  in  a  bill  01  particulars;  and 

contingency  is  not  a  proper  coplain tiff,  a  compulsory  nonsuit  is  properly  en- 

4.  lijiiiietioii.  —  The    obstruction    of  tered  because  of  failure  to  give  such 

an  easement  may  usually  be  enjoined,  notice.     Hughes  v.  Snee,  9  Pa.   Dist. 

For  instances  in  which  an   injunction  526. 

was  held  to  be  appropriate,  see  Cole-  8,  Carter  v.  Wakeman,  (Oregon  1902) 

mm  V.  Butt,  130  Ala.  266;  Keplinger  70  Pac.  Rep.  393. 

V.  Woolsey.  (Neb.  1903)  93  N.  W.  Rep.  S.  Murphy   v.    Bates,   21   R.   I.   89; 

1008;  Shreve  v.  Mathis,  63  N.  J.  Eq.  Deaviit  v.    Washington  County,  (Vt. 

170;  Hunter  v,  Wilcox,  23  Pa.  Co.  Ct.  1903)53  Atl.  Rep.  563.     See  also  Sonth- 

191;    Manbeck  v.  Jones,   190  Pa.   St.  ern  R.  Co.  v,  Beaudrot,  63  S.  Car.  266. 

17 r  FriTato  Way.  —  To    recover   special 

MS.    1.  Carter  r.  Wake  man,  (Ore-  damages  for  loss  of  business  by  the  ob- 

gon    1902)  70   Pac.   Rep.  393^  n'Hnj^  7  structiob  of  a  private  way,  the  loss  and 

Encyc.  of  Pl.  and  Pr.  258,  and  hold-  the  cause  thereof  must  be  alleged  with 

ing   further    that   a  complaint   which  particularity.     Fleming  v.   Baltimore, 

attempts    to    set    out  the   manner  in  etc.,  R.'Co.,  51  W.  Va.  54. 

which  title  was  acquired  is  demurrable  M9«    1.  Admission   1^   Plaiatiit  — 

where  the  facts  alleged  do  not  show  Advantage  of  the  failure  of  a  defend- 

title:  Peoria,  etc.,  R.  Co.  v^  Attica,  etc.,  ant  in  trespass  10  plead  a  right  of  way 

R.  Co.,  154  Ind.  218;  Roush  v.  Roush,  cannot  be  taken  by  the  plaintiff  where 

154  Ind.  562;  Mitchell  v.  Bain,  142  Ind.  the  existence  of  the  right  is  admitted. 

604.     See  also   Durkee    v.   Jones,    27  )enne  v.  Piper.  69  Vt.  497. 
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EJECTMENT. 

967.  17.  Fos  What  Thivm  Aotiov  Will  Ln  —  1.  Im  QvmnL 
—  Sec  note  i. 

9#8.  S.  Aeeretiont  and  Kdietiom.  —  See  notes  i ,  2. 

9§I9.  ft  Land  Sabjeet  to  laioaant— a.  In  General,— See 
note  8. 

9f9.  b.  Highways,  Roads,  and  Streets.  —  See  note  i. 

9T9.  7.  Land  under  Water,  and  Watereonnea  —  See  note  i. 

ft  Kinet  and  Mining  Bight!  —  a.  In  General.  —  See 
note  4. 

WUn  Onuit  Hfft  Umbm.  —  See  note  5. 

974.  ft  Orerhanging  Soolii  and  OomiMi.  —  See  notes  i ,  2. 

97ff.  ▼.  Fos  What  TKnrei  Aoriov  Will  Hot  Ln  —  ft  Xigliti 
and  PriTilegea  —  See  note  2. 

97A.  ft  Baieaionti  —  in  ewMnO.  —  See  note  3. 
Uf^wayB,  iMdt,  Md  itntii.  —  See  note  4. 

MT.    1.  Burke  cr.  Carlinyille  Water  %tA.    1.  Friifell  v.  M arphjr.  19  App. 

Co.,  176  111.  555.  Cas.  (D.  C.)  440,  quoHng  7  Encyc.  of 

M9,    1.  McBaine  v.  Johnsoa.  155  Pl.  and  Pr.  974.    See  also  Rasch  9. 

Mo.  191;  Benne  v.  Miller.  149  Mo.  228.  NoCb.  99  Wis.  385. 

S.  PlalBtUr  Kwl  flMw  OwMB^p  sC  9.  WUrs  tkt  PlalBtUT  JDtsli  ts  Ittml 

—  Scockley  v,  Cissna,  (C.  C.  A.)  tkt  latnuloa  ■•  a  Trsspsii  meielj.  as  by 


iioFed.  Rep.  813.  resting  bis  owo  building  upoo  a  wall 

M#«    I.  Remsoo  V.  Hyams,  (Supm.  wrongfully  built  by  tbe  defendaot  on 

Ct.  Tr.  T.)  35  Misc.  (N.  Y.)  345.  his  land,  he  cannot  afterwards  maln- 

Vt%»    1.  French  v.  Robb,  67  N.  J.  tain  ejectment  therefor.     Zander   v. 

L.  360.  Valentine  Blatf  Brewing  Co..  95  Wis. 

Toll  BsaA.  —  But  the  owner  of  the  fee  163.    See   also    Rahn    9.    Milwaukee 

in  land  subject  to  possession  and  use  Electric  R.,  etc.,  Co.,  103  Wis.  467. 

by  a  turnpike  company  cannot  main-  STft*    S.  King  v.  Norfolk,  etc.,  R. 

tain  eject meoc  against  a  street-railway  Co.,  99  Va.  635. 

company  which  lays  its  tracks  on  the  W#*    S.  Lyman 9.  Suburban  R.  Co., 

turnpike   without   authority.     Becker  190  III.  330  [nting  7  Encyc.  op  Pl.  and 

9.  Lebanon,  etc.,  St.  R.  Co.,  195  Pa.  Pa.  376}:  San  Francisco  9.  Grote,  i30 

St.  503.  Cal.  59;  Southampton  9.  Betts,  i^  N. 

Wt%.    1.  Integral  Quicksilver  Min.  Y.  454. 

Co.  9.  Ahoooa  Quicksilver  Min.  Co.,  Xm4s  OmdMUMA  to  iMttdl  hf  Rail. 

(C.  C.  A.)  75  Fed.  Reo.  379,  holding  rsadOsmyaay— Xissptissta;i«k.— See 

that  tbe  action  would  lie  to  recover  a  Graham  v.  St.  Louis,  etc..  R.  Co.,  69 

ditch  and  the  water  rights  appurtenant  Ark.  563,  in  which  case  the  railroad 

thereto.  company  held  its  right  of  wav  under  a 

4.  Sute  9.  Second  Judicial  Dist.  Ct.,  deed;  Rutland  R.  Co.  9.  CbaflFee,  71 

34  Mont.  330,  holding  that  in  Montana  Vt.  84.     Compare  Fresno  St.  R.  Co.  9. 

there  is  no  distinction  between  pos-  Southern     Pac.     R.     Co.,    135     Cal. 

sessory  rights  to    mining  claims   on  303. 

public  lands  and  real  estate  held  under  4.  San  Francisco  9.  Grote,  lao  Cal. 

other  titles.  59;  Pueblo,  etc.,   R.  Co.  9.   Prowers 

i.  KsM   lasttpsrsal   Mvikgs.  ^  See  County,  5  Colo.  App.  139;  Rutland  R. 

Steinman  9.  Vicars,  99  Va.  595.  Co.  9.  Chaffee,  71  Vt«  84. 
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Vol.  VIL  EJECTMENT.  VTt-^W&m 

977«  TL  Wbo  Cav  IQnrTAiv  Acnw  — 1.  b  OtatraL  —  See 
note  5. 

989.  8.  Corponliflat — d.  Municipal  Corporations.— See 

note  6. 

981*  See  notes  i,  2,  3,  4. 

asa.  7.  SeviMM  ud  LigatML  —  See  note  2. 

98S.  8.  Dower  —  c.  Assignee   of   Dower   Right.  —  See 
note  3. 

988«  11.  BMin—d.  Respective   Rights   of   Heirs  and 
Personal  Representatives.  —  See  note  3. 

998.  SI.  Teaaiitt  for  Ymt%  IHt,  Tail,  or  Fit  —  a.  General 
Rule  Stated.  —  See  note  i. 

999.  9S.  Ttnantt  by  Onrtooy.  —  See  note  7. 

SAl.  S6.    MiioeUaiiooiis  —  [Atunrfn   AutlMriiy   t*    Im.  —  See 
note  I  a."] 

TH  Who  CAraoT  lUnrTAn  Acriov  —  pmmi  ia  Piwdia. 

—  See  note  2. 

Yin.  Who  Kat  Bl  Svu  —  1.  la  GonoraL  —  See  note  5. 
S*9«  S.  Whore  Premiiee  Are  Aetnally  Oeenpied  —  a.  General 
Rule.  —  See  notes  2,  3. 

M7,    i.  Richardson  v.  Baltimore,  a  tenant  in  common  with  the  execu* 

etc.,  R.  Co.,  89  Md.  196;  Southampton  tors  of  his  deceased  father  may  main- 

V.  Betts,  163  ^f.  Y.  454.  tain  ejectment   against   snch    execu- 

M#«    0.  San  Francisco  v,  Grote,  120  tors. 

Cal.  59;  South  Amhojr  v.  New  York,  M9,    1.  Hurst  v.  Sawyer,  3  Okla. 

etc,  R.  Co.,  66  N.  J.  L.  633;  Ocean  470. 

Grove  Camp  Meeting  Assoc,  v.  Her-  M#»    7.  Towns  v.  Towns,  isi  Ala. 

thall,  63  N.  J.  L.  313;  Paige  v.  Cherry,  433. 

9  Ohio  Cir.  Dec.  364.  a#l»    la.  In  AVw   V^rA  the  plain- 

Ml*    1.  Palen  v.  Ocean  City,  64  N.  tiff's  attorney  may  be  compelled  to  file 

I.  L.  669.  and  serve  on  the  defendant  written  evi- 

S.  Weger  v.  Delran  Tp.,  61  N.  J.  L.  dence  of  his  authority  to  bring  the  ac- 

334.  tion.    Stewart  v,  Hilton,  (Supm.  Ct. 

S.  Eureka  v.  Gates,  i3o  Cal.  54;  San  Spec.  T.)  37  Misc.  (N.  Y.)  339. 

Francisco  v.  Grote,  I30  Cal.  59;  Cleve-  9.  Stelnman  v.  Vicars,  99  Va.  595 ; 

land  V.  Cleveland,  etc.,  R.  Co.,  93  Fed.  Peters  v.  Reichenbach,  114  Wis.  309; 

Rep.  113.  Rahn  v,  Milwaukee  Electric  R.,  etc., 

£  Euceka  v.  Gates,  i3o  Cal.  54;  San  Co.,  103  Wis.  467;  Zander  v,  Valentine 

Francisco  v.  Grote,  isoCal.  59;  French  Blatz  Brewing  Co.,  95  Wis.  163. 

V.  Robb,  67  N.  J.  L.  360.  i.  Craig  v.  King,  133  Ala.  345  [citing' 

9Sfi«    S.  Stevenson  v.  Soott,  188  Pa.  7  Encyc  of  Pl.  and  Pr.  301,  303J: 

St.  334.  Chicago,  etc.,  R.  Co.  v.  Clapp,  301  111. 

%U»    S.  dMimatiM.  —  In  Missouri,  418;  Dawson  v.  Peter,  119  Mich.  374: 

where  a  widow's  right  of  quarantine  is  Danihee  v,  Hyatt,  isi  N.  Y.  493;  Be- 

assignable,  the  assignee  may  defend  dell  v,  Arnold,   15  N.  Y.  App.  Div. 

ao  action  of  ejectment  by  the  heirs.  576. 

Phillips  V.  Presson,  173  Mo.  34.  90%.    t.  Chicago,    etc.,   R.  Co.  v. 

MS.    t.  CaHforma.  —  That  the  heirs  Clapp,  301  lil.  418. 

cannot  maintain  ejectment  against  the  S.  Sell    v,    McAnaw,   138  Mo.  367; 

executor  for  lands  in  the  process  of  ad-  Vastine  v.  Laclede  Land,  etc..  Co..  135 

ministration,   see  Plass  v.  Plass,  I3i  Mo.  145;  Bedell  v,  Arnold,  15  N.  Y. 

Cal.  131,  this  case  holding,  however,  App.  Dlr.  576;  Danihee  v.  Hyatt,  151 

that  one  who  has  inherited  a  share  N.  V.  493;  Webster  v.  Killeo,  90  Wis. 

of  common  property  from  bis  mother  535;    Tindal   v,    Wesley,    167    U.    S. 

and  claims  the  right  of  possession  as  304. 
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SOS.  3.  Wk0r»   Sremiaat  Are   Hot   Aaliully  OoMpial.  —  See 
note  2. 

a*8.  IZ.  WHOKATBiLBTlVTODBmii  — 1.  HittoffinaMy,— 
See  note  2. 

2.  Meaning  of  Tenn  "  Landlord."  —  See  note  4. 

Sll.  3.  .General  Prinoiples  —  Aftir  ivAfMat  AgelMt  TMiut. — See 
note  4. 

SI 9.  6.  Mortgagor  and  Mortgagee.  —  See  note  i. 

X  JowDSB  Of  Cavbbs  An  Pabtibs  —  1.  Jelndar  of  Oatiei 
—  a.  General  Rule  Stated.  — See  note  3. 

514.  3.  Joinder  of  Befuidantt  —  Pmoii  Out  ef  Fwnwitoii.  —  See 
note  7. 

515.  XL  TBVAVTB  »  COXMOV,  Joiht  TBVAn%  An  OOPABOn- 

BBi— 1.  Actions   Againit    Third   Penoni  —  a.  In    General  — 

Joinder  of  Parties  Plaintiff — (i)  Tenants  in  Common. — 
See  note  5.    See  also  Joint  Tenants  and  Tenants  in  Common. 

SI 7*  OeiMrally  Sim  Bepurataly.  —  See  note  I. 

OmtnJ  Bnlt,  —  See  note  2. 

(2)  Joint  Tenants.  —  See  notes  3,  4. 

b.  Joinder  of  Parties  Defendant.  —  See  note  7. 
Sl§.  2.  Aetione   Between    Theduelvee  —  ^.  Ejectment   for 
Ouster.  —  See  note  3. 

9M«    a.  Converse  v.  Dunn,  166  IH.  —  Under  a  statute  permiuinijf  a  tenant 

25;  Davrson  v,    Peter,  iig  Micb.  274,  when  sued  in  ejectment  to  compel  his 

which  cases  support  the  statements  of  landlord  to  appear  and  be  joined  as  a 

the  text  paragraph  generally.  defendant,  the  tenant  is  not  authorised 

Btftual  «f  tht  Beoord  Ownsr  to  Buy  to  have  the   landlord   made  the  sole 

Titls  is  a  sufficient  assertion  of  title  party  defendant  so  as  to  relieve  him 

upon  which  to  base  the  action.     Board-  of  liability.     McClendon  r.  Equitable 

man  v.  Saunders,  126  Mich.  293.  Mortg.  Co.,  122  Ala.  384. 

3M.    8.  See  Carter  v.  Wing  Chong  315.    6.  Davis  v.  Coblens,  12  App. 

Wai  Co.,  12  Hawaii  291,  citing  7  Encyc.  Cas.  (D.  C.)  51. 

OF  Pl.  and  Pr.  307.  31 7,     1.  In  New  Jersey,  under  stat- 

4.  State  V.  Call,  39  Fla.  165.  ute,  one  of  two  or  more  persons  hold- 
81 1.    4.  Jadgmsnt  Against  a  Ttiuuit  ing  in  common  a  vested  right  of  entry 

binds  the  landlord.    Chicago,  etc.,  R.  may  maintain  ejectment  for  the  prop- 
Co.  u,  Clapp,  201  111.  418.  erty  involved.     Bouvier  v.  Baltimore, 

319.    1,  See  Carter  v.  Wing  Chong  etc.,  R.  Co.,  67  N.  J.  L.  281. 

Wai  Co.,  12  Hawaii  291,  rfViM^  7  Encyc.  8.  Davis   v.  Coblens,  12  App.  Cas. 

OF  Pl.  and  Pr.  312.  (D.  C.)  51,  quoted  in  Davis  v.  Coblens, 

5.  Evtn  Where  a  CommoB  Landlord  Is  174  U.  S.  719,  and  citing  7  Enctc.  of 
Joined  as  Defsndant,  a  single  action  can-  Pl.  and  Pr.  316.  See  also  McNear  r. 
not  be  brought  to  recover  distinct  and  Williamson,  166  Mo.  358;  Deetiog  r. 
separate  possessions.  Martin  v.  Trail,  Reilly,  167  N.  Y.  184;  Deeriogt^.  Riley, 
142  Mo.  85.  38   N.  Y.  App.   Div.    164;  Hughes  v. 

314.    7.  Dawson  v.  Peter,  119  Mich.  Woodard,  (Tenn.  Cb.  1900;  63  S.  W. 

274.  Rep.  191;  Nye  v.  Lovitt,  92  Va.  710. 

In  New  Jersey  the  statutes  provide  S.  McNear  v,  Williamson,   166  Mo. 

that  a  landlord  or  any  other  person  358. 

who  claims  title  to  the  premises  ad-  4.  Deering  v.  Riley,  38  N.  Y.  App. 

verselv  to  the  plaintiff  may  be  joined  Div.  164. 

as  defendant  with  the  person  in  pos-  7.  Tew  v.  Henderson,  116  Ala.  545. 

session.     Baxter  v.  Carrol,  (N.  J.  1898)  318.    8.  See  Butler  v.   Buller,  133 

41  Atl.  Rep.  407.  Ala.  377.  holding  that  where  one  tenant 

Bight  to  MsJce  Landlord  Bole  Defendant,  in  common  dispossesses  several  others 
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Sin.  QbmUob  for  Jury.  — See  note  3. 

336.  XT.  SscLABATiov  —  1.  In    Seneral  —  a.  Ax  Common 
I.AW.  —  See  note  2. 

337.  b.  As  Modified  by  Statute.  —  See  note  2. 

338.  8.  Location  and  Sescriptionirf  Property — a.  In  General. 
—  See  note  4. 

399.  What  Ii  KaMonaUa  AMoraojr.  —  See  note  I. 

flhoald  Enable  Sheriff  to  Locate  Property.  —  See  note  2. 
3SO«  IHeeeription  Kvat  Ideattflf.  —  See  note  3. 
331.  Uentifieation  Knit  Be  Fall  and  Oomplete.  —  See  note  I. 

333.  4.  Statement  of  Plaintiffs  Interest  and  Estate  —  a.  Alle- 
gation OF  Amount  —  Extent  of  PlaintliPB  Interett.  —  See  note  2. 

333.  *.  Allegation  of  Tenure.  —  See  note  i. 

6.  Allegation  of  Seisin  or  Title  —  Mor  PoeioMdon.  —  See 
note  2. 

See  note  i. 


a  recovery  by  one  of  the  dispossessed  App.  Div.  164;  Little  v,  Pherson,  35 

tenants  entitles  each  of  the  others  to  Oregon  51. 

be  let  in,  and  It  is  not  material  whether  833.    1.  Olin    v,    Henderson,    120 

all  of  them  have  joined  the  action.  Mich.  149;  Kiofc  v.  Norfolk,  etc.,  R. 

3M.  a.  GbeonistaiMes  Showing Onster.  Co.,  99  Va.  625. 

—  A  denial  in  the  answer  of  the  plain-  Averment  of  Ownenhip  in  Fee  Simple, 

tiff's  title  and  right  of  entry  is  equiva-  —  A  complaint  is  sufficient  where  it  al- 

lent  to  an  onster  as  of  the  date  of  the  leges  that  the  plaintiff  is  the  owner  in 

commencement  of  the  action.    Plass  fee  simple  and  entitled  to  the  possession 

V,  Plass,  isi  Cal.  151.  of  a  certain  quarter  section  of  land; 

3SM.    a.  Cnstonary  to  Allege  Several  that  before  the  bringing  of  the  action 

DeodiOi.  —  Etowah   Min.  Co.   v.  Doe,  the  defendants  wrongfully  took  pos- 

127  Ala.  663.  session  thereof  and  ousted  the  plain- 

887.    S.  Pritchard  v.  Henderson,  3  tiff,  and  still  continue  unlawfully  and 

Penn.  (Del.)  laS;  Staff  an  v,  Zeust,  zo  wrongfully  to  withhold  possession  of 

App.    Cas.   (D.   C.)    260:    Deering   v.  it  from  the  plaintiff.     Rhoades  v.  Htg- 

Rlley,  38  N.  Y.  App.  Div.  164.  bee,  21  Colo.  88. 

8M.    4.  Brlcken  tf.  Cross,  140  Mo.  An  Allegation  that  the  Plaintiff  Is  the 

166.  "  Owner  "  of  the  property  is  sufficient. 

SW.    1*  Lane  V.  Queen  Cit^  Milling  Parker  v,  Minneapolis,  etc.,  R.  Co.,  79 

Co.,  70  Ark.  355;  Barton  v,  Cndge,  145  Minn.  372. 

Ind.  698;  Combs  r.  Combs,  (Ky.  1897)  Whore  the  Plaintiff  Seeks  Dower  she 

43  S.  W.  Rep.  697;  Baker  v.  Carrinff-  must  set  forth  this  claim.      Olin  v. 

ton,  (Supm.  Ct.  Spec.  T.)  34  Misc.  <N.  Henderson,  120  Mich.  149., 

Y.)  54;  Clerc  v,  Greer,  49  W.  Va.  102;  S.  George  v,  McCullough,  48  Neb. 

Black  V,  Black.  74  Fed.  Rep.  978.    See  680;  Mitchell  v.  Colorado  Fuel,  etc., 

also  Davis  v.  Shepherd,  (Colo.  1903)  72  Co.,- 117  Fed.  Rep.  723. 

Pac.  Rep.  57.  Legal  Title  in  PlaintliT.  -  A  demise 

S.  Boyer  v.  Robertson,  149  Ind.  74;  declared  on  must  be  laid  in  the  name 

Tracy  r.  Harmon,  17  Mont.  465;  Deer-  of  the  person  holding  the  legal  title 

ing  V.  Riley,  38  N.  Y.  App.  Div.  164;  both  at  the  commencement  of  the  suit, 

Clerc  y.  Greer,  49  W.  Va.  102.  Craiff  tf.  Bennett,  146  Ind.  574,  and  at 

3M.    S.  Goodwin  v.   Forman,   1x4  the  time  of  the  trial,  Etowah  Min.  Co. 

Ala.  489;  Clerc  v,  Greer,  49   W.  Va.  v.  Doe,  127  Ala.  663. 

los.  334«    1.  Church   v.   Hempsted,  27 

Pimiftiom  hj  Ooumb  and  IMstaaoei.  —  N.  Y.  App.  Div.  4x2,  citing  7  Encyc. 

Gushing  v.  Conness,  (Neb.  1903)  95  N.  of  Pl.  and  Pr.  333.    See  also  James  v, 

W  Rep.  855.  Smith,   3   Ind.  Ter.  447;  Williams  t/. 

Ml.    1.  Hurst  V,  Sawyer,  2  Okla.  Watson,  (Ky.  1898)  44  S.  W.  Rep.  424; 

470. Baker  v,  Carrington,  (Sapm.  Cu  Spec. 

t.  Deering  v,  Riley,  38  N.  Y.  T.)  34  Misc.  (N.  Y.)  54. 
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VMd  V«t  M  Out  iTldMMt  0f  Titto.  —  See  notes  i,  2. 
Hftto  iauMi«rUl.  —  See  note  4. 
SSA.  e«B«ml  SuloMBt  SiifldMt.  —  See  note  I . 
6.  ATtme&t  of  OiifC«r.  —  See  note  2. 
•KtauatUl  AvmBMi  MMMt.  —  See  note  3. 

558.  7.  Allegation  fnr  Menio  Protti.  —  See  note  i. 
8.  Prayor  for  Jvdgment  —  See  note  3. 

559.  [11.  Ame&dmonti.  —  See  note  30.] 

S41.  XYIL  PuA-- 1.  Oenonl  Imiio— ^.  Its  Scope  and  Ap- 
plication —  Ttry  OmprtteMiTO.  —  See  note  I. 

Iftot  of  MUBg  0«t  FMto  —  Demvmr.  profits  or  the  value  of  the  use  and  oc- 

—  Where  the  complainant  sets  out  in  cupation.     Frasier  v,  Dewey,  i  N.  Y. 

detail  the  facts  upon  which  his  claim  A  pp.  Div.  138. 

of  title  resu,  the  complaint  will  be  held  WUrs  At  fimiylsiiit  Boss  V«t  AUmo 

bad  on  demurrer  if  the  facts  alleged  Bamagos  for  the    withholding  of  the 

do  not  support  the  claim.     Ely  v,  Axoy,  property,  such  damages  cannot  be  te- 

(Supm.  Ct.  Spec.  T.)  39  Misc.  (N.  Y.)  covered.     Pfeffer  v.   Kllng,  58  N.  Y. 

669,  in  which  case  the  plaintiff  claimed  App.  Dlv.  179. 

under  a  ux  sale  and  a  demurrer  was  S.  Prayor  XhMX  Tttls  Bo  Boorood  fai  Om 

sustained  for  failure  to  allege  due  pub-  of  lOToral  OOBflalmaals.  —  In  an  action 

licatioQ  of  notice  of  sale  and  notice  to  by  several    complainants    where    the 

redeem.  title  is  in  only  one  of  them,  the  defend- 

8M*    1.  Ooatra  by  lUtsto  in  Ge^gia  ants  cannot  object  to  a  prayer  that  the 

and  Indian   Territory,      Brewster    t/.  title  be  vested  solely  in  that  one.    Hale 

Wooldrldge,    100  Ga.  305;    Merrill  v,  v,  Morgan,  (Tenn.  Ch.  1900)  63  S.  W. 

Martin,  3  Indian  Ter.  571,  the  latter  Rep.  506. 

case  holding,  however,  that  the  statu-  AaoBdaoat.  —  Where  no  demand  for 

tocy  provision  is  waived  by  the  defend-  special  damages  Is  made  in  the  com- 

ant  where  without  objection  he  appears  plaint    no    amendment   asking   such 

and  answers  or  permits  judgment  by  damages  will  be  allowed.    Pfeffer  r. 

default  to  be  entered  against  him.  I^li!!S»  5^  ^*  Y*  App.  Div.  179. 

1.  McMasters  V.  Torsen,  (Idaho  1897)  8M.       %a.     Aaoateoat    Ghaaglig 

51  Pac.  Rep.  100;  Little  v,  Pherson,  35  Parties.  —  As  in  other  cases,  an  amend- 

Oregon  51.  meot    creating   an    entire  change  of 

l%ht  of  PoiososiOtt,  —  The    plaintiff  parties  plaintiff  results  In  a  discontinn- 

must  allege  that  he  Is  entitled  to  pos-  ance.     Uoughertv   v,  Powe,  ia7  Ala. 

session  or  must  allege  facts  from  which  577.    See  generally  Amendments. 

the  conclusions   appear.     George    v,  S41.    1.  Com.  Title  Ins.,  etc.,  Co. 

McCnIlough,  48  Neb.  680.  v,  Dokko,  7a  Minn.  929;  Kirton  v.  Bull, 

Must  Be  Alleged,  —  Wells  p.  Steckel-  168  Mo.  62a,  each  citing  7  Encyc.  op 

berg,  52  Neb.  597;  Hurst^p.  Sawyer,  a  Pl.  and  Pr.  340.    See  also  the  follow- 

Okla.  470.  ing  cases: 

4.  Am  AvonMit  of  Mda  at  tko  TiiM  Alabama. -^Smixh  v.  Cox,  115  Ala. 
of  Ouslor  is  not  sufficient,  but  the  defect  503. 

iscuredby  an  answer  that  denies  seiiin  Illinois, —  Union    Brewing    Co.    v. 

up  to  the  time  when  the  action  was  Meier,  163  III.  424. 

brought.    Vance  v.  Anderson,  113  Cat.  KanstLs,  —  Adam  v.  Johnson,  63  Kan. 

53a.  886.  65  Pac.  Rep.  66a. 

MS.    1.  See   Deering  r.  Riley,  38  Nebraska,  —  Oldig  v,  Flsk,  53  Neb. 

N.  Y.  App.  Dlv.  164.  156. 

5.  Hurst    r.  Sawyer,  9   Okla.  470,  Oklahoma.  ^  Hurst    v.    Sawyer,    2 
under  a  statute  providing  that  unlaw-  Okla.  470. 

ful  withholding  must  be  alleged.  ipooial   noos   Biaoooosary.  —  "  Not 

S.  Murray  v,  Briggs,  39  Wash.  345.  guiltv  "   being  the   only  appropriate 

Ouslor  im  ffakotanoo.  —  See  Sell  v,  Mc-  plea  in  ejectment,  a  special  plea  is  un- 

Anaw,  138  Mo.  a67;  Jones  v,  Nichols,  necessary  and  is  subject  to  demurrer. 

4a  N.  Y.  App.  Div.  515.  McClendon   v.   Equitable  Mortg.  Co., 

SM.     1.  Bamagos   ftnr   WlthhsMiag  12a    Ala.    384.    But   see   Johnson  v. 

tko  Pr^orty  may  include  the  rents  and  Kyser,  137  Ala.  309,  holding  that  the 

923 


Vol.  VII.  EJECTMENT.  S49-S44 

S49.  S.  if  wial  Aniwm — a.  In  General.  —  See  note  4. 
S4S«  b.  Disclaimer. — See  note  1. 

c.  Limitations  or  Adverse  Possession — v«  %8d*i 

PlM  VMMnrj.  —  See  note  2. 

S44.  d.  Puis  Darrein  Continuance — v«w  VAiier  m«i  Be 

^PMtelly  riMitA.  —  See  note  i. 


right  of  a  foceigo  executor  to  maiatain  Hm  FlalBtiff^  Bight  of  PmmmIm  is 

ejectmeot  without  showing  authority  put  in  issue  by  an  answer  which  does 

under  proper  letters  testamentary  can  not  deny  the  plainttflf's  ownership,  but 

be  raised  only  by  a  special  plea  of  tu  specifically  denies  that   the    plaintiff 

MMctus  ixecmicr.  was  ever  possessed  or  entitled  to  I  he 

^JIH  evU^**  Futs  OsM  at  Una.—  possession  of  the  land.    Weeks  v.  Link. 

Stites  V.  Gater,  (Cal.  1896)  45  Pac.  Rep.  137  Cai.  502. 

185.  Iks  Bsiwm  of  Bight  of  Way  by  pre- 

BfuteUa  BtlMBa.  —  That  an  equiu-  scriptton  or  by  necessity,  or  that  an 

ble  defense  may  be  pleaded,  see  Cheney  actual  highway  exisu,  is  an  affirmative 

V.  Craadell.  28  Colo.  383;   Hagan  v.  defense  and  must  be  set  forth  in  the 

Ellis,  39  Fla.  463  (estoppel);  Freeman  answer.    Burlew  u.  Hunter,  41  N.  Y. 

Brewster,  70  Minn.  903;   Fisher  v,  App.  Dlv.  148. 


Steveoa,  143  Mo.  181.  See  also  Travel-  Atelorioa  of  BiMiai  aad  Ouslor.  —  A 
ers'  las.  Co.  r.  Walker,  77  Minn.  438,  plea  denying  the  plaintiff's  title  to  any 
holding  that  if  the  equity  negatives  part  of  the  land  and  averring  that  the 
the  plalntiirs  right  of  possession  it  defendant  is  sole  seised  is  in  effect 
may  be  proved  under  a  general  denial,  admission  of  a  demand  and  ouster, 
but  if  the  defendant  holds  under  a  con-  Aiken  v,  Lyon,  197  N.  Car.  171. 
tract  which  does  not  of  itself  give  to  Tax««alo  Titlos.  — Where  the  title  of 
him  the  right  of  possession,  but  does  the  plaintiff  depends  upon  the  validity 
give  to  him  a  right  to  demand  a  specific  of  a  tax  deed,  an  answer  denying  own- 
performance  of  the  contract  by  the  ership  and  alleging  that  the  tax  was 
plaintiff,  upon  which  his  right  to  retain  paid  and  discharged  prior  to  the  sale 
poosesoion  depends,  he  must  plead  the  amounts  only  to  a  denial  of  the  plaln- 
facu  eotltling  him  to  such  relief.  tiff's  title.    Cooper  v.  Miller,  113  Cal. 

"  Bt  Waty  "  Atolls  ysmsiiia  by  Bo-  238. 

iMiaat  —  Wilson  v,  Braden,  48  W.  Va.  849.    1.  BisolalMr  %m  Part  —  If  the 

196,  ciHng  7  Encyc.  of  Pl.  and  Pr.  defendant  disclaims  for  only  a  portion 

34t,  343.    See  also  Doe  v.  Adams,  I9i  of  the  land,  the  plaintiff  may  take  issue, 

Ala.  664;  French  r.  Robb,  67  N^.  L.  or  he    may  uke    judgment    without 

96a    See  further  Carter  v.  Wing  Chong  damages  or  costs  for  the  pan  of  which 

Wai  Co.,  19  Hawaii  991.  the  defendant  has  disclaimed  and  pro- 

Bilniw  AtWag  ffiiioo  the  Oowoust  ceed  upon  issues  respecting  the  re- 

■i«t  of  the  lult  may  be  available  under  mainder.    Bailey  v.  Seiden,  134  Ala. 

the  general  issue.    Etowah  Min.  Co.  403. 

r.  Doe,  197  Ala.  663.  Waiver  of  IHsolsiwor.  —  In  Alabama  a 

A  ffposlio  Bsiwm  lo  a  Title  Vol  Ms-  plea  of  the  general  issue  is  a  waiver  of 

slsosi  iu  tto  OsmfiaiAt  may  be  proved  a  disclaimer  filed  by  the  defendant  to 

under  the  general  denial.     Henderson  the  same  land.     Danner  v.  Crew,  (Ala. 

V.  Waoamaker,  (C.  C.  A.)  79  Fed.  Rep.  1903)  34  So.  Rep.  899. 

736.  9.  Hedges  v.  Pollard,  149  Mo.  916; 

Wm.    4.  AvonMBt  of  Titlo  ia  DolMd.  Oldig  v,  Fisk.   53  Neb.    156;  Fink  v. 

•at  —  That  an  allegation  of  title  In  Dawson,    59    Neb.    647;    Cowan    v, 

hims^f  by  the  defendant  is  but  a  gen-  Hatcher,  (Tenn.  Ch.   1900)  59  S.  W. 

eral  denial  in  an  argumentative  form.  Rep.  689. 

see  Phillips  v.  Hagart,  113  Cal.  559.  M4»    1.  Omtra,  Etowsh   Min.  Co. 

IhHuo  to  Soay  the  TiaiatiiPo  Ovaor-  v.  Doe,   197  Ala.  663,    holding   that 

fHk^  aai  tto  BilMiiat'i  Poosossioa  is  under  the  relaxation  of  the  rule  in  ac- 

equivaleat  to  an  admission  of  the  alle-  flons  of  ejectment,  new  matter  arising 

nstion  of  such  facts  in  the  complaint,  since  the  commencement  of  the  suit 

Khoades  r.  HIgbee,  9i  Colo.  88.    See  may  be  available  under  the  general 

also  Yotks  V.  Mooberg,  84  Minn.  509.  issue. 
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344.  ZVIII.  Te&dict  anb  Judomeft  - 1.  In  Seneral  —  iby  b« 

Genorftl.  —  See  note  3. 

S4(i.  Slurald  Spedfy  for  Difftrent  Purtiat.  — See  note  I. 
346.  Partial  Yerdiot  Cboald  Speoiiy.  —  See  note  I. 

347.  2.  Speoial  Verdicts  —  ^.  In  General  —  Umited  to  lands 

8aed  P«r.  —  See  note  I. 

De8€rlpttoii  Should  Identify  Landi  Awarded.  —  See  note  2. 

349.  b.  Equivocal  and  Conditional  Verdicts  —  May  Be 

Conditional,  —  See  note  2. 

S.  Jndgpnient  —  a.  In  General.  —  See  note  3.     See  also 
Judgments. 

3«i0.  b.   Form  —  where  Verdlot  for  PlaintUt  —  See  note  3. 

344.    S.  Osborne  v.  Altschul,  (C.  C.  erty,   the   identificalion    is    sufficient. 

A.) 93  Fed.  Rep.  381,  citing  7  Encyc.  op  Haws  ».  Victoria  Copper  Min.  Co.,  160 

Pl.  and  Pr,  344.     Sec  also  Wilson  i/.  U.  S.  303. 

Braden,  48  W.  Va.  i()6.  Yerdiet  May  DetormiiM  Boundary  Liaoi. 

Need  Not  Speoifjr  Land  BeooTored.  —  —  Fry  r.  Stowers,   98   Va.  417.    See 

Contra^   under   statute    in     Wisconsin,  also  Miller  v.  Holt«  47  W.  Va.  7. 

Beranek  v,  Beranek,  113  Wis.  272.  349*    2.  So  the  verdict  may  be  for 

346.    1.  la  an  Aotion  hy  Joint  Plain-  the  plaintiff  on  condition  that  he  pay  a 

Uffli,  it  has  frequently  been  held,  if  one  sum  due  to  the  defendant.     Howard 

cannot  recover,  that  there  can  be  no  v,  Murray,  203  Pa.  St.  464. 

recovery  by  his  coplain tiffs.     Davis  v,  8.  Cole  v,  McLaughlin,  170  III.  278, 

Coblens,  12  App.  Cas.  (D.  C.)  51,  174  quoting  7  Encyc.  of  Pl.  and  Pr.  349. 

U.  S.   719;  Morris  v.  Wheat,  8  App.  See  also  Benne  v.  Miller,  149  &[o.  228; 

Cas.  (D.  C.)  379;  Wooding  z/.  Blanton,  Beranek    v,   Beranek,    113   Wis.   272; 

112  Ga.  509.      Compare  Greenfield   v.  Rupiper  v,  Calloway,  105  Wis.  4. 

Mclntyre,   112  Ga.  691,  holding  that  The  Deieription  of  the  Plroperty  in  the 

where  two  or  more  persons  sue  for  land  judgment  must  be  based  upon  that  in 

jointly  and  severally,  one  showing  title  the    petition.     Bricken   v.   Cross,   140 

may  recover  although  the  others  do  Mo.  i66. 

not.  And  where  there  is  a  conflict  between 

346.  1.  Slocum  v,  Compton,  93  Va.  the  description  in  the  judgment  and 
374;  Wilson  V.  Braden,  48  W.  Va.  196.  the  permanent  and  visible  or  ascer- 

The  EJSiBOt  of  a  Yvdiot  for  a  Part  in  tained  boundaries  or  monuments,  the 

favorof  the  plaintiff,  no  reference  being  boundaries  are  paramount.     Dutra  v. 

made  to  the  balance,  is  a  finding  of  no  Pereira,  135  Cal.  ^20. 

cause  of  action  as   to  such   balance.  Where  the  Petitum  Siaiet  No  Cause  of 

Rupiper  v,  Calloway,  105  Wis.  4.  Action  because  of  failure  to  describe  the 

347.  1.   See    Harris    v.    Johnson,  land  sued  for,  a  judgment  which  cor- 
(Ky.  1898)  44  S.  W.  Rep*  948.  rectly  describes  the  land  is  erto'neous. 

XzeeiiiTe  Yerdiot.  —  Fry  v,   Stowers,  Bricken  v.  Cross,  140  Mo.  166. 

98  Va .  41 7.  Judgment  for  Part  of  Prenisei.  —  J  udg- 

2.  Hicks  t/.   Brinson,   100  Ga.  59S»  ment  on  a  verdict  for  the  plaintiff  for 

auoting  7  Encyc.  of  Pl.  and  Pr.  347.  lands  not  included   in  a  plea  of  dis- 

See  also  Benne  v.  Miller,  149  Mo.  228.  claimer  is  valid  if  it  describes  the  lands 

Sailleiently   Certain    Yerdiots.  —  See  not  included  in  the  diAciaimer  and  de- 
Southern    Iron   Works  v.   Central   of  clares  the   plaintiff    entitled    thereto. 
Georgia  R.  Co.,  131  Ala.  649;  Davis  v.  Southern   Iron    Works   v.    Central  of 
Shepherd,  (Colo.  1903)  72  Pac.  Rep.  57;  Georgia  R.  Co.,  131  Ala.  649. 
Cerveoa  v,  Thurston,  59  Neb.  343,  350.     8.    Conditional     JndgMit.  — 

TnsnfBelent  Yerdiots.  —  See  Boyer  v.  Judgment  may  be  that  the  plaintiff  re- 
Robertson,  149  Ind.  74.  cover  the  premises  upon  payment  of  a 

Yerdiet  Most  Bo  at  Least  Capable  of  Be-  sum  due  to  the  defendant.     Bcadshaw 

ing  Sendered  Certain.  ~  Harris  v,  Pitts-  v,  Jones.  (Ky.  1897)  43  S.  W.  Rep.  428. 

burg,  etc  ,  R.  Co.,  11  Pa.  Super.  Ct.  6.  in  Wisoonkn  the  findings  and  judg- 

Where  the  Deoree  and  the  Complaint  ment,  when  a  jury  has  been  waived. 

Taken  Together  fully  describe  the  prop-  must  specify  the  quality  and  extent  of 
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Sai.  ZIX.  Wbit  of  PoflfBsnov— S.  Vame  and  Ftom.  — See 
note  6. 

S.  When  to  Ime  and  Wlion  to  Be  Izecnted  —  Wbtn  u  ln«o. 
T—  See  note  7. 
SaS.  4.  Aliai  Writ  —  See  note  2. 

SSS,  6.  Method  of  Ezeention  — /;.  In  General.  — See  note  i. 
StM.  XXL  Viw  Tbiau—  1.  In  SeneraL  —  See  note  i. 

3.  At  Hatter  of  Sight  nnder  Statute — a.  In  General.  — 
See  notes  4,  5* 
SUIT.  b.  Who  Entitled  to  Demand.  —  See  note  i. 

r.  When  Granted — nyMMit  of  00^1  m  coidiUoA  PnadUat 
—  See  note  2. 

3UI8*  Power  of  Gout  to  laipoM  ConditioBa.  —  See  note  I. 

d.  Procedure  —  Form,  ou.,  of  AppUofttio^  —  See  note  6. 

the  title  upon  which  the  plaititiff*s  right  separatins:  certain  of  the  plaintiffs  and 
to  possession  depends.  Beranelc  r.  joining  others  is  not  the  comroence- 
Beranek,  113  Wis.  27a.  See  also  ment  of  a  new  action  requirinf  an  ad- 
Emerson  V,  Pier,  105  Wis.  161.  ditional  service  on  the  defendants  in 

Who  Boud  hy  ludgaoDt.  ~A  judg-  order  to  bind  a  purchaser //ff<^// /«i^ 

ment  against  the  occupant   binds  not  by  the  judgment.     Holmes  v.  Grabeel, 

only  him,  but  all  persons  under  whom  81  Fed.  Rep.  145. 
he  occupies  or  who  are  in   privity  of        FromuiptloB.  —  It  will  be  presumed 

estate  or  possession  with  him.  Chicago,  that  all  persons  coming  into  possession 

etc.,  R.  Co.  v,  Clapp,  soi  III.  418.  of  the  premises  subsequent  to  ihecom- 

Wl»    a.  Tho  Donriptiou  of  the  Prop-  mencement  of  the  action  came  under 

•rtj  in  the  writ  must  follDw  that  in  the  the  defendant.    Scheerer  r.  Goodwin, 

verdict.     Benne  v.  Miller.  149  Mo.  228.  125  Cal.  154. 

7.  Votiao  to  the  DoCnidaal  is  not  a        SM»    1.  VoglifOBOO  im   MMOwiaa 

Brerequisite  to  the  issuance  of  the  writ.  Xrnir.  —  The  fact  that  the  defendant 

Dawson  V,  Chippewa  Circuit  Judge,  wasmisledby  the  surveyor  who  platted 

137  Mich.  328.  the  land  as  to  the  true  boundary  is  not 

It  Kay  Bo  Iirood  in  Taoation  as  well  ground  for  a  new  irial  where  failure 

as  in  term  time.     Dawson  v,  Chippewa  to  discover  the  error  is  attributable  to 

Circuit  Judge.  127  Mich.  328.  negligence.     Bruce    v.   Bowren,  (Ky. 

SaS.    a.  Whoro  tho  Writ  Is  Vol  Bo-  1900)  56  S.  W.  Rep.  414. 

tthin  the  lime  required  by  Stat-        4.  Alter     Doftiidt.  —  In     Oklahoma^ 


ute  an  alias  writ  will  issue.     Chambers  where  the  plaintiff  has  taken  judg- 

r.  Jones,  i  Penn.  (Del.)  209.  ment  by  default  and  no  question  has 

SaS.    1.  Land  im  PoosooiioB  of  Third  been  raised  regarding  his  right  of  pos- 

Futj.  —  Craig  V.   King,  132  Ala.  345;  session,  the  statute  (Code  Civ.  Pro., 

Cypreanson   v,   Berge,  112    Wis.  260.  §  618)  providing  for  a  new  trial  as  a 

See  also  New  York  Cent.,  etc..  R.  Co.  matter  of  right  cannot  be    invoked. 

V.  Brennan,  12  N.  Y.  App.  Div.  103.  Province  v,  CdvI.  4  Okla.  672. 

Who  Art  Privies,  —  All  persons  en-  5.  Deming  v.  Douglass,  60  Kan.  738. 

teriniC  under,  or  acquiring  an  interest  In  Vow  York.  —  Ten  Eyck  v.  Wit- 

from,  or  entering  by  collusion  with,  beck,  55  N.  Y.  App.  Div.  165. 

the  defendant,  subsequent  to  the  com-  W7.    1.  Rupiper  v.  Calloway,  105 

raeocement  of  the  suit,  are  bound  by  Wis.  4. 

the  judgment  and  may  be  dispossessed.  S.  Rupiper  v.  Calloway,  105  Wis.  4. 

Craig  V,  King,  132  Ala.  345.  W9.    1.  Duren  v,  Kee,  <o  S.  Car. 

State  OJuers.  —  Judgment    against  444,  holding  that  after  verdict  for  the 

persons  occupying  the  land  as  officers  defendant  it  was  error  for  the  court  to 

of  the  state   binds  a  stranger  who  is  order  a  new  trial  unless  the  defendant 

also  an  officer  of  the  state  although  he  would  remit  certain  portions  of  the 

does  not  hold  nnder  the  defendants,  property  in  question. 

Werley  v,  Tindal,  81  Fed.  Rep.  613.  e.  In  WioooBiia  the  giving  of  an  un- 

An    Amendment   to    the    Declaration  dertaklngand  the  vacation  of  the  judg- 
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Sa9«  [ZXU  Costs.  —  See  note  3.] 

ment  are  conditions  precedent  to  the  a  prior  action  of  ejectment  in  which  be 

granting  of  a  new  trial.     Rupiper  z/.  was  defeated  by  the  same  defendant, 

Calloway,  105  Wis.  4.  even  though  the  property  involved  in 

8il9«    S,  As   a  condition   to  main-  the  i  wo  actions  is  not  the  same.    Stew- 

taining  a  second  action  the  plaintiff  art  9.  Hilton,  (Snpm.  Cu  Spec.  T.)  27 

may  be  compelled  to  pay  the  costs  of  Misc.  (N.  Y.)  239.     See  also  Costs. 

226 


ELECTION  OF  REMEDIES. 

S61.  I  DxnnTIon  —  Spedfle.  —  See  note  2. 

SOS.  U  Classbb  of  Actiovs  Subject  to  Slectiov.  —  See  note  i . 

S6S.  in  WHBV  BlSCTITX  PUVCIPLE  APPLIBI  —  iBMBiUtait  Bmw- 

diM.  —  See  note  i. 

Ml.    S.  In  Bryant  v.  Kenyon,  123  App.  Div.  242,  affirmed  154  N.  Y.  760: 

Mich.  151,  k  was  held,  citing  7  Encyc  Avery  v,  Texas  Loan  Agency,  (Tex. 

OF  Pl,  and  Pe.  361,  thai  where  per-  Civ.  App.   1901)  62  S.   W.    Rep.   793: 

sooal  property  had  been  sold  under  a  Cameron  v,  Hinton,  92  Tex.  501;  Ward 

contract  that  the  title  was  to  remain  v.  Green,  88  Tex.  177. 

in  the  vendor  until  the  purchase  price  For  remedies  held  to  be  consistent, 

was  paid,  an  action  of  assumpsit  for  see  Smith  v,  Williams,  178  III.  420; 

the  purchase   price  was   not  such  an  Easton   v.   Somerville,  iii  Iowa   164; 

election  of  remedies  as   would   bar  a  McMeekin  v.  Worcester,  99  Iowa  243; 

subsequent    action   in   f rover  for  the  Lansing  v.  Commercial  Union  Assur. 

conversion  of  the  property.    See  also  Co.,  (Neb.  1903)  93  N.   W.   Rep.  756; 

Sales.  Clark  v.  Hall,  54  Neb.  479;  American 

M9.    1.  Carpenter  V.  Meachem,  III  Trading    Co.   v.   Wilson,  (Supm.   Ct. 

Wis.  60  [citing ^  Encyc.  of  Pl.  and  Pr.  Spec.  T.)  37  Misc.  (N.  Y.)  76;  Pawlet  t/. 

362];  Remington  Paper  Co.  v,  Hudson,  Kelley,  69  Vt.  398;  Harrison  v.  Man- 

64  Kan.  43.  son,   95   Va.   593:  Crockett  v.  Miller, 

Dsath  iif  WroBgftil  Aet.  —  In  Thomas  (C.  C.  A.)  112  Fed.  Rep.  729. 

V.  Maysville  Gas  Co.,  (Ky.  1900)56  S.  AMumptit — Amrnlmsnt.  —  A  suit  for 

W.   Rep.    153,   it  was    held   that   the  the  price  of  goods  sold  is  a  final  elec- 

plaintiff  was  properly  required  to  elect  tion  and  a  bar  to  a  subsequent  suit  to 

between    common-law  and    statutory  rescind    the  contract  of   sale  on    the 

grounds  of  recovery  for  the  death  of  ground  of  fraud.    Theusen  v.  Bryan, 

his  intestate.  113  Iowa  496;  Lowenstein  v.  Glass,  48 

neoUom  as  to  Party  Befendant.  —  One  La.  Ann.  1422.    See  also  Sales. 

who  brings  suit  against  an  agent,  and  In   Bern  —  la   Psnonam.  —  A    mort- 

after  the  disclosure   of   the  principal  gagor  Is  not  put  to  an  election  between 

prosecutes  the  suit  to  judgment,  makes  his  rights  in  rem  and  in  personam  under 

an  election  between  remedies  and  can-  the   mortgage.    The  two  are  entirely 

not  thereafter    pursue   the   principal,  consistent.    Bossingham  v.  Syck,  (Iowa 

Drennan  v,  Botce,  (Supm.  Ct.  App.  T.)  1902)  91  N.  W.  Rep.  1047;  Silvey  v.  Ax- 

19  Misc.  (N.  Y.)  641,  citing  7  Encyc.  of  ley,  118  N.  Car.  959. 

Pl.  and  Pr.  360.     See  also  Homer  v.  BssoinioB   of   Contraet  —  Aotion    for 

McCormick,  8  Kan.  App.  333;  Keszler  Dooeit.  —  When    a    person    elects    to 

r.  Cincinnati,  2  Ohio  Cir.   Dec.   127.  rescind  a  contract  for  fraud,  he  cannot 

And  see  Principal  and  Agent.  thereafter  maintain  an  action  for  dam- 

S63»    !•  Hussey  v.  Bryant,  95  Me.  ages  arising  out  of  the  contract.    Bacon 

49  If^^^'^J^  ^^(^  approval  7  Encyc.  of  v.  Moody,  (Ga.  1903)  43  S.  E.  Rep.  482, 

Pl.  and  Pr.  363I;  Smith  t\  Gilmore,  7  quoting  with  approval  7  Encyc.  of  Pl. 

App.  Cas.  (D.  C.)  iu2;  John  V.  Farwell  and  Pr.  361-363.     See  also  Bedier  v, 

Co.  V.  Garrett,  88  111.  App.  182.  Fuller,   106   Mich.    342.     But  compart 

TmHWiaittwiey  of    "KMnortlji    Efsontlal  Thorson,  etc.,  Co.  v.  Baker,  107  Iowa 

OoBditko.  —  In    the    following    cases  49. 

remedies  sought  to  be  employed  were  AoUoiis  oa  Bond  and  Ibr  Danagoi.  — 
held     10    be    inconsistent,    and     the  After  the  dismissal  of  an  attachment 
adoption  of  one  a  bar  to  the  other,  proceeding  the  defendant  in  such  pro- 
McOonald  r.   Preston  Nat.  Bank,  11 1  ceeding  may  both  bring  suit  for  dam- 
Mich.  649;  Gilbert  ff.  Piatt,  12  N.  Y.  ages  for  malicious  attachment  and  sue 
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AppUmUm  of  Ttct  of  IsoondiUB^.  —  See  note  2. 

S64.  lY.  Fur  ALITT  or  Elxctiov— 1.  General  Bole.  —  See  note  i . 


to  recover  the  penalty  of  the  attach- 
ment bond.  Such  remedies  are  not  in- 
consistent,  and  the  doctrine  of  election 
does  not  apply.  Simons  r.  Fag  an,  62 
Neb.  a87,  citing  7  Encyc.  of  Pl.  and 
Pa.  36a.  But  compare  Kapischke  p. 
Koch,  70  III.  App.  338,  affirmed  180  111. 
44,  in  which  case  it  was  held  that  one 
who  elects  to  sue  on  a  replevin  bond  Is 
barred  of  an  action  for  damages. 

AtUMhMoal  Bar  to  Botimio.  —  A  plain- 
tiff  who  sues  out  an  attachment  on 
certain  property  of  the  defendant 
thereby  elects  to  treat  such  property  as 
belonging  to  the  defendant,  and  cannot 
thereafter  maintain  detinue  for  its  re- 
covery.   Fuller  r.  Eames,  108  Ala.  464. 

MS.  9.  Wright, etc.Co.  p.  Robinson. 
79  Minn.  272;  Washburn  v,  Benedict,  46 
N.  Y.  App.  Div.  484,  each  citing  7 
Encyc  of  Pl.  and  Pr.  363.  See  also 
Barth  v,  Loeffelhoits,  108  Wis.  56a. 

iilo  bAttood  hj  JttvoJL  —  A  vendor 
who  sold  goods  upon  fraudulent  repre- 
sentations of  the  vendee  may  bring  re- 
plevin for  a  part  of  the  goods  and  sue 
for  the  purchase  price  of  the  balance. 
Shaut  r.  Schauroth,  46  N.  Y.  App.  Div. 
450  [citing  7  Encyc.  of  Pl.  and  Pr. 
363I:  Schoeneman  v,  Chamberlin,  55 
N.  V.  App.  Div.  351.  See  also  Koke 
V.  Balken,  15  N.  Y.  App.  Div.  415. 

AtfaoMiiy  Oonoral  AsslgiuBwit.  —  Jones 
V.  Burgess,  115  Ala.  700,  10  So.  Rep. 
851.  See  also  Hargadine-McKlttrick 
Dry  Goods  Co.  v.  Warden,  151  Mo.  578. 

Party  Hwt  Kavo  Two  Somodios. — 
State  V,  Bank  of  Commerce,  61  Neb. 
22  [citing  7  Encyc.  of  Pl.  and  Pr.  364]; 
Elliott  tf.  Collins,  (Idaho  1898)  55  Pac. 
Rep.  301 ;  Parrill  v,  Cleveland,  etc.,  R. 
Co.,  23  Ind.  App.  638;  Bowman  v, 
Lickey,  86  Mo.  App.  47:  Langenberg 
tf.  Schmidt,  69  Mo.  App.  281;  Omaha 
V.  Redick,  61  Neb.  163;  Fuller- Warren 
Co.  V.  Harter,  no  Wis.  80. 

8M.  1.  Santa  Fe  Bank  v,  Haskell 
County,  61  Kan.  785;  Hussey  v.  Bry- 
ant, 95  Me.  49;  Detroit  Heating,  etc.. 
Co.  V,  Stevens,  20  Utah  241,  each  citing 
7  Encyc.  of  Pu  and  Pr.  364.  And  see 
the  following  cases: 

Florida.  —  Campbell  9.  Kauffman 
Milling  Co.,  42  Fla.  328. 

Georgia,  —  Steele  Lumber  Co.  v. 
Laurens  Lumber  Co.,  98  Ga.  329. 

/tHmfis.  —  Birdsell  Mfg.  Co.  v.  Ogle- 
vee,  87  111.  App.  351,  affirmed  187  111. 

149- 


/owa.  —  Richards  v.  Schrelber,  etc., 
Co.,  98  Iowa  422.  See  also  Keene  Five 
Cents  Sav.  Bank  v.  Archer,  109  Iowa 
419;  Lindt  r.  Uihiein,  109  Iowa  591. 
The  objection  that  a  party  has  elected 
a  different  remedy  cannot  be  made  for 
the  first  time  on  appeal,  Easlon  v. 
Somerville,  in  Iowa  164. 

Kansas,  —  Blake r  v,  Morse.  60  Kan. 
24.  See  also  National  Bank  v,  Enporia 
First  Nat.  Bank,  57  Kan.  115. 

Massachusetts,  —  See  Dennett  v.  Cod- 
man,  168  Mass.  428. 

Michigan,  —  Cooper  v.  Smith,  109 
Mich.  458. 

Minnesota,  —  Wright,  etc.,  Co.  v, 
Robinson,  79  Minn.  272. 

Missouri, — MacMnrray-Jndge  ArchI 
tectural  Iron  Co.  v.  St.  Louis,  138  Mo. 
608. 

NebrcLska,  —  Hawver  v.  Omaha,  52 
Neb.  734,  holding  that  one  who  sues  to 
recover  the  value  of  property  taken  for 
a  street  elects  his  remedy  and  cannot 
thereafter  claim  title  to  the  street. 
Compare  State  v.  Home  Ins.  Co.,  59 
Neb.  524. 

New  York,  —  One  who  has  elected  to 
enforce  rights  under  a  contract  cannot 
sue  to  rescind  them.  Genet  v,  Dela- 
ware, etc..  Canal  Co.,  28  N.  Y.  App. 
Div.  328.  Nor  can  one  sue  to  recover 
possession  of  securities  after  a  recoverv 
in  an  action  for  a  conversion  thereof. 
Deiu  V,  Field,  10  N.  Y.  App.  Di\.  425. 
See  also  Bracken  v,  Atlantic  Trust  Co., 
167  N.  Y.  510,  holding  that  the  bring- 
ing of  a  suit  in  equltv  to  compel  per- 
formance of  a  contract  is  a  final  election 
of  that  remedy  and  bars  a  subsequent 
action  of  damages  for  breach  of  con- 
tract. 

North  Dakota,  —  Taking  an  appeal 
to  the  District  Court  from  a  judgment 
of  the  County  Court  Is  a  finad  election 
of  remedies  and  a  waiver  of  an  appeal 
from  such  judgment  to  the  Supreme 
Court.  Field  v.  Great  Western  Ele- 
vator Co.,  6  N.  Dak.  424,  citing  7 
Encyc.  of  Pu  and  Pr.  364. 

Vermont.  —  White  v.  White,  68  Vt 
161. 

lVashingtA$.  —  Gaffney  v.  Memth, 
23  Wash.  476;  Harding  v.  Auantic 
Trust  Co.,  26  Wash.  536. 

Wisconsin,  —  Carpenter  v,  Meachem, 
III  Wis.  60:  Clausen  v.  Head,  no  Wis. 
405:  Carroll  v,  Fethers,  102  Wis.  436; 
Gay  V,  Osborne,  102  Wis.  641;  Limited 
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8.  SzMptioBt— ^y.  Wantof  Jurisdiction.— See  note  I 

c.  Mistaken  Remedy.  —  See  note  2. 

d.  Ignorance  of  Material  Facts.  —  See  note  3, 
9919.  T.  Cafacitt  to  Slxot.  —  See  note  i. 

▼I  What  Acts  DxTXXxm  Bliotiov.  —  See  note  2. 
■«•  Wordt  Are  V«c  foflUlMit  —  See  note  2a. 
SC8,  Fioper^  Aflfitrtdl  or  BtMflt  ImAwL  —  See  note  a. 

It  o#  AtftlMi.  —  See  note  b. 


Invest.    Assoc,     r.    Glendale    Invest.  Smith,  69  Vt.  425:  Clausen  v.  Head, 

Assoc  ,  99  Wis.  54.  no  Wis.  405;  Lodi  Bank  9.  Washburn 

United  States. —  'OvX^n  v.   Palter-  Electric  Light,  etc.,  Co..  98  Wis.  547, 

son,  160  U.  S.  584,  holding  that  one  each  citing  7  Encyc.  of  Pl.  and  Pr. 

who  seeks  to  recover  money  under  a  366.    And  see  the  following  cases: 

contract  cannot  thereafter  maintain  an  Alabama,  —  Louisville,  etc.,  R.  Co. 

action  to  annul  the  contract.     See  also  v.  Bernheim.  113  Ala.  489. 

Slaughters.  La  Com pagnieFrancaises,  California,  —  Agar  v.  Winslow,  123 

etc.,  (C.  C.  A.)  119  Fed.  Rep.  588.  Cal.  587. 

1.  Garrett  v.  John  V.  Farwetl  Missouri.  —  Central  Sav.   Bank  v. 


Co..  199  111.  436.  Danckmeyer,  70  Mo.  App.  168. 

t.  Garrett  v.  John  V.  Farwell         Wisconsin,  —  Hildebrand  v,  Tarbell, 


Co  ,  199  lU.  436;  Detroit  Heating,  etc.,  97  Wis.  446. 

Co.  V,  Stevens,  20  Uuh  241,  each  citing  86T«    1.  A  Tnstas,  in  his  efforts  to 

7  Encyc.  of  Pl.  and  Pr.  366.     And  see  benefit  the  trust  estate,  will  not  be  held 

the  following  cases:  to  an  election  of  inconsistent  remedies 

Arkansas,  —  Dudley  E.  Jones  Co.  v,  so  as  to  impair  the  vested  interests  of 

Daniel,  67  Ark.  206  his  cestuis  que  trustent.    Bowdish    v, 

Indiana,  —  See  McCoy  v.  Stockman,  Page,  153  N.  Y.  104. 

146  Ind.  668.  t.  See  Trimble  v.  Wollman,  71  Mo. 

Iowa,  — Clapp  V.  Greenlee,  100  Iowa  App.  467,  holding  that  an  election  is  in 

586.  the  nature  of  an  estoppel,  and  is  not 

Kentucky,  —  Hillerich    v,    Franklin  binding    unless    it  is  shown    by   the 

Ins  Co.,  (Ky.  1901)  63  S.  W.  Rep.  592.  record  of  a  final  judgment  or  contains 

Michigan,  —  Shahanan     v.    Coburn,  the  elements  of  an   estoppel  in  pais 

128  Mich.  692;  Bryant  v.  Kenyon,  123  owing  to  intervening  rights.    See  also 

Mich.  151:  Glover  j,  Radford,  120  Mich.  Ingerham  v.  Weatherman,  79  Mo.  App. 

542;  Chaddock  v.  Tabor.  115  Mich.  27;  480. 

Sullivan  v,  Ross,  113  Mich.  311.  %i,  Tyler  v,  Moses,  13  App.  Cas.  (D. 

Missouri,  —  Hill  v.  Combs,  92  Mo.  C.)  428. 

App.  242.  9to«    a.  Linville  v,  Hadden,  88  Md. 

Nebraska, — Omaha    v,    Redick,    61  594.     Ses  also  Stuart  v.  Hayden,  (C.  C. 

Neb.  163;  State  v.  Bank  of  Commerce,  A.)  72  Fed.  Rep.  402,  affirmed  169  U. 

61  Neb.  22.  S.  I. 

New  Hampshire,  —  Noyes  v,  Edgerly,  b,  Lytle  v,  Dothan  Bank.  X2i  Ala. 

71  N.  H.  soo.  215,  holding  that  election  is  shown  bv 

Pennsylvania,  —  See  Reap  v.  Scran-  the  institution  and  prosecution  of  a  suit 

ton,  7  Pa.  Super.  Ct.  32.  to  judgment  with  full  knowledge  of  the 

Texcu,  —  Wilson    v,    Carroll,    (Tex.  facts;  Matter  of  Plerson,  19  N.  Y.  App. 

Civ.  App.  1899)  50  S.  W.  Rep.  222.  Div.  478,  holding  that  election  to  sue  a 

Washington,  —  Belt    v,    Washington  firm  on  contract  did  not  waive  the  tort 

Water  Power  Co.,  24  Wash.  387,  citing  of  an  individual  member;    Ludington 

Magnus  V.  Woolery,  14  Wash.  43.  v,  Patton,  iii  Wis.  208,  holding  that 

Wisconsin,  —  Fuller- Warren    Co.  v,  bringing  a  suit  to  rescind  a  contract 

Harter,  no  Wis.  80.  constituted  an  effective  election.    See 

United  States.  —  Holly   v.  Domestic,  also  Einstein  v.  Dunn,  61  N.  Y.  App. 

etc.»  Missionary  Soc.,  85  Fed.  Rep.  249;  Div.  195,  affirmed  171  N.  Y.  648  (motion 

Standard  Oil  Co.  v,  Hawkins,  (C.  C.  to  set  aside  ex  parte  order  —  no  elec- 

A.)  74  Fed.  Rep.  395.  tion);  Hawkins  v,  Collins,  61  S.  Car. 

S.  Pekin  Plow  Co.  v,  Wilson.  (Neb.  537:  Richmond  Union  Pass.  R.  Co.  v, 

1902)  92  N.   W.   Rep.    176;  B.Tloli   f .  New  York,  etc.,  R.  Co.,  95  Va.  386. 
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S08.  Jadidal  ExerdM  of  Power  to  Anond*  —  See  note  I. 

369.  VIL  Sub JE0T8  to  Which  Docteihs  Has  Buv  Apfub  — 

8.  ConTenion  —  a.  Original  Remedies.  —  See  note  i.  See  also 
Assumpsit;  Trover  and  Conversion. 

STl.  b.  Alternative  Remedy. — See  note  i.  See  also 
Trover  and  Conversion. 

ST4.  Tm.  Slbotioh  BiTWXiH  Law  ahb  SavzTT.  —  See  note  i. 

Bait  Withdrawn  Before  Final  Judgment,  in  replevin  for  its  recovery  or  may  sue 

—  That  the  prosecution  of  an  action  on  on  the  officer's  official  bond  for  dam- 
one  of  two  alternative  remedies  to  final  ages,  but  having  adopted  the  former 
judgment  bars  recourse  to  the  other,  remedy  he  cannot  afterwards  pursae 
but  that  commencing  the  action  does  the  latter.  BirdsellMfg.Co.t/.Oglevee, 
not,  see  Bolton  Mines  Co.  v.  Stokes.  82  87  III.  App.  351.  affirmed  187  III.  149; 
Md.  50:  Hargadine-McKittrick  Dry  Presson  v,  Worthea,  66  III.  App.  457. 
Goods  Co.  V,  Warden.  151  Mo.  578;  Maine, — One  cannot  maintain  an 
Matter  of  McLaughlin,  76  N.  V.  App.  action  of  assumpsit  to  recover  back 
Div.  75:  Kehoe  v,  Patton,  21  R.  I.  money  paid  to  obtain  release  from  un- 
223.  lawful  imprisonment  and  also  an  action 

The  Mere  Faet  that  an  Affidavit  Has  of  trespass  to  recover  damages  for  the 
Been  Prepared  for  an   action   for  con-  same  imprisonment.     Toss  v.  White- 
version,  no  action  having  been  actually  house,  94  Me.  49T. 
biought,  is  no  election.     Rhinelander  Maryland,  —  See  Bolton   Mines  Co. 
V.  National  City  Bank,  36  N.  Y.  App.  t.  Stokes,  82  Md.  50. 
Div.  II.  Michigan,  —  Cooper    v.    Smith,    109 

Where  there  Is  Ho  Bight  of  Eleetion,  of  Mich.    458.      But    compare    Canadian 

course  the  prosecution  of  an  action  is  Typograph  Co.  v.  Macgurn,  119  Mich, 

not    conclusive.     Carter    v,    Howard,  533. 

(Supm.  Ct.  App.  T.)  17  Misc.  (N.  Y.)  New    York,  —  Seeman    v,    Bandler, 

381.  (N.  Y.   City  Ct.  Gen.  T.)  25  Misc.  (N. 

368.    1.  SeeKingv.  Gleason,6Kan.  Y.)  328,  affirmed  {^yi^m,  Ct.   App.  T.) 

App.  141,  wherein   it  was  said   to  be  26  Misc.  (N.  Y.)  372. 

doubtful  whether  the  plaintiff  is  bound  Ohio, —  Albright    v,    Meredith,    58 

by  his  prayer  for  relief.  Ohio  St.  194. 

3W.     1.  Illinois^  —  If  money  is  tor-  Pennsylvania,  —  See  Gelser  Mfg.  Co. 

tiously  taken  and  converted,  assumpsit  v,  Crissinger.  17  Pa.  Co.  Ct.  46. 

for  money  had  and  received  will  lie.  Texas,  —  Parker  v.  Panhandle  Nat. 

Farson  v    Hutchins,  62  \\V,  App.  439,  Bank,  ii  Tex.  Civ.  App.  702. 

affirmed  163  111.  445.  Wisconsin,  —  Carroll  v.  Fetbers,  102 

Contrary    Bnle  —  Ohio,  —  Hart    v.  Wis.  436.     See  also  Bent  v,  Barnes.  90 

Walter,  7  Ohio  Dec.  409.  Wis.  631;   Hyland  v,  Bohn  Mfg.  Co., 

Pennsylvania, — See  Pryor  v.  Morgan,  91  Wis.  574. 

170  Pa.  St.  568.  374.    1.  Smith  v,  Billings,  62  111. 

371.     1.    Assumpsit    Alternative    of  App.  77;  Fleming  v.  Courtenay,  95  Me. 

Trover,  Trespaes,  and  Beplevin—  Illinois,  135;  Kendrick  v.  Moss,  104  Tenn.  376. 

—  A  person  whose  property  has  been  EleotionHotBeqniredBeiDre  Annrer, — 
wrongfully  taken  by  an  officer  may  sue  Roman  v,  Dimmick,  123  Ala.  533. 
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577.  L  Btatvtobt    Covtxsts  —  1.  Introdvetory  BtattaMit  — 
lulwlTMMs  9i  lutvtMT  SMMdy.  —  See  notes  3,  4. 

578.  8.  JnriicUetioii.  —  See  note  i. 

3.  Xamady.  —  See  note  2. 

579.  See  note  i. 

4.  PATtiei  —  PlalBtUh.  —  See  note  3. 
S8#,  PtfaidftTit.  —  See  note  3. 

J«iador.  —  See  note  4. 
S81.  6.  FlMtdiiigi  — tf.  Petition,  Complaint,  OR  Notice  — 

(1)  AlUgatians  —  (b)  Xigbl  o#  Otnttttaat   to  KalBtalB  OtiitMt.  —  See 
note  3. 

STT.    9.  Powers  v,    Hitchcock,  199  Tennessee,  —  Baker  v,  Mitchell,  105 

Cal.  335;  Snibley  v,  Palmtag,  128  Cal.  Tebn.  610;  Shields  v,  Davis,  103  Tenn. 

383:   Carlson   v.   Bart,    iii   Cal.    129;  538. 

Mooton  V.   Read,  49  La.  Ann.  X535;  Texas.  —  Calverley  v.  Shank.  28  Tex. 

Lyon  V,  Dunn,  196  Pa.  St.  90.     Compare  Civ.  App.  473;  Bnckler  v,  Turbeville, 

Suie  ff.  Sadler,  25  Nev.  131.  17  Tex.  Civ.  App.  120;  Gray  v.  State, 

i.  Patterson  v.  People,  65  111.  App.  92  Tex.  396. 

651;  State  V.  Fransham,  19  Mont.  273;  Utah.  —  Ellison  v,  Barnes,  23  Utah 

Gray  v,  Sute,  19  Tex.  Civ.  App.  521.  183. 

See  also  State  v.  Elliott,  117  Ala.  150;  IVashington,  —  Sute    v.    Weir,    26 

Allcny.  Patterson,  85  III.  App.  256.  Wash.  501;  State  v.   Superior  Ct.,  14 

S78.    1.  Arkansas,  —  Whlttaker    v.  Wash.  604. 

Watson,  68  Ark.  555;  Payne  v.  Ritt-  S.  See  HarUell  v.  Smith,  18  Pa.  Co. 

man,  66  Ark.  201;  Freeman  v,  Lazarus,  Ct^si. 

61  Ark.  247.  8T9.    1.  Tunks  v.  Vincent,  106  Ky. 

CaUfotma, — Carter  v.  Superior  Ct.,  829,   eiiinji   Stat.    Ky.   (1894),   g    1535, 

138  Cal.  150;  Falltrick  v,  Snllivan,  X19  subdiv.  ij^Nash  v,  Craig,  134  Mo.  347. 

Cal.  613.  See  also  Wilson  v.  Mines,  99  Ky.  221; 

Colorado,  —  Lelghton    v.    Bates,    24  Gonzales    v,    Gallegos,    10    N.    Mex. 

Colo.  30^.  372,  and  statutes  there  cited. 

Georgia, — Carter  v,  Janes,   96  Ga.  8.  Carlson    v,   Burt,   xii    Cal.    129; 

980.  State  V.   McFlUan,  7  Ohio  Cir.  Dec. 

77A'»0iV.  ^  Douglas    v,    Hutchinson,  586. 

183  111.  323;  King  V,  Jordan.  198  III.  MO.    8.  Blsetloa  to  BalMatt  OraatT* 

457:  Foley  V.  Tyler,  161  111.  167;  Alter-  seat.  —  It  has  been  held  that  upon  fall- 

ton  V.  Hopkins,  160  111.  448.  ure  to  make  the  county  a  party  defend- 

Xentuekr.  —  Davidson    v,    Johnson,  ant  the  suit  will  be  dismissed  as  to  the 

(Ky.  1902)67  S.  W.  Rep.  996;  Hopkins  other  defendants  though  no  demurrer 

V,  Swift,  100  Ky.  14.  for   defect   of    parties    Is  interposed. 

Lomsiana,  —  Mouton  v.  Read,  49  La.  Metamora  v.  Eureka,  163  III.  9. 

Ann.  1535:  Taxpayers  v.  O'Kelly,  49  i.  Itats  aad  Pirty  Xntitlad  to  OHIm. — 

La.  Ann.  1039.  Under  Sand.   &   H.   Dig.   Stat.  Ark., 

Maryland,  —  Hamilton  v,  Carroll,  82  %  7366,  providing  that  an  action  for 

Md.  326.  the  usurpation  of  an  office    may  be 

Missouri,  —  State  v.  Spencer,  164  Mo.  brought  either  by  the  state  or  by  the 

48;    State  V,   Spencer,   166   Mo.  279;  party  entitled  thereto,  a  joint  action  by 

Sanders  v.  Lacks,  142  Mo.  255.  the  state  and    the  party   entitled    Is 

Ne^aska,  —  Orr  v.  Bailey,  59  Neb.  proper.    Whlttaker  v.  Watson,  68  Ark. 

128.  555. 

New  Jersey,  —  Smith  v.  Smith,  (N.  J.        Ml.    1  Gillespie  v.  Dion,  18  Mont. 
1898)  41  Atl.  Rep.  753-  i83- 
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S81,  WlMM  Oontottaat  Zi  CmdUaU.  —  See  notes  5,  6. 

S89*  (e)  QrMBds  of  GonlMt  —  aa.  Generally.  —  See  notes  I,  2. 

DtfTM  o#  0«rtaiaty.  —  See  note  4. 
S8S*  hb.  Fraud  or  Mistake.  —  See  note  I. 

cc.  Acceptance  of  Illegal  or  Rejection  of  Legal  Votes — Names 
OF  Voters.  —  See  note  4. 
S84.  See  note  i. 

dd.  Number  of  Votes.  —  See  notes  2,  3. 
S8S*  See  note  i. 

ee.  Facts  Constituting  Illegality.  —  See  note  2. 

(d)  Iffwt  OR  SlMtl^B.  —  See  note  5. 

•ofldtB^  of  AlltfRtiORi.  —  Matterson  County  Contested  Elections,  6  Pa.  Dist. 

V,  Reed,  17a  VX.yi^follotuing  Blanck  150. 

V.  Pautch,  113  111.  60.  auurgM  of  Kravi   VRMOMsarj.  --  A 

891.    ft.  Cashwa  v.  Lamar,  45  W.  pleading  that  certain  illegal  votes  were 

Va.  3a6.  cast  and  counted  for  the  opposing  aide 

t.  Tanks  v.  Vincent,  xo6  Ky.  839  Uiu  need  not  allege  fraud  on  the  part  of 

ing  7  Encyc.   of   Pl.  and  Pr.  381];  the  election  officers  in  receiving  ancb 

Church  V,  Walker,  10  S.  Dak.  90.    See  votes.     Kelly  v.  Stale.  79  Hiss.  168. 

also  Church  v.  Walker,  10  S.  Dak.  450.  See  also  Drake  v,  Drewry,  112  Ga.  308. 

899.    1.  Calif omia^  —  See  Powers  8S4«    1.  Cole  v.  McClendon,  i09Ga. 

V,  Hitchcock,  xa9  Cal.  325.  183.    See  also   Kelso  v.   Wright,    110 

Colorado,  —  See  Lewis  r.  Bovnton,  35  Iowa  560;  Jenkinson's  Contested  Elec- 

Colo.  486,  wherein  it  was  held  that  the  tion,  7  Pa.  Dist.  598. 

statement  of  contest  must  bring  the  What    Is    Bafldaai    tlpsiTlfifstliii    af 

case  within  one  of  the  five  grounds  for  VaaM.  —  See  McDonald  v.  Wood,  118 

contest  enumerated  in  Mills's  Annot.  Ala.  589. 

Sut.  Colo.  <i8qi),  g  1671.  Variaaos.  —  Where    the    petition  aU 

Idaho.  —  Rail    v,   Campbell,  (Idaho  leged  that  eighteen  illegal  ballots  by 

1899)  59  Pac.  Rep.  559.  named  persons  were  counted  for  the 

Indiana,  —  Borders  v.  Williams.  155  incumbent,  and  the  proof  showed  that 

Ind.  36.  eighteen  ballots  were  illegally  cast,  but 

Kentucky,  —  Edwards  v.  Logan,  (Ky.  did   not  disclose  by  whom  they  were 

1909)  69  S.  W.  Rep.  800.  cast,   the   petition    was   properly  dis- 

Missouri,  —  State    v,    Spencer,    166  missed.     Lippincott  v.  Felton,  61  N.  J. 

Mo.  971,  L.  291. 

Pfmnsylvania,  •—  Keboch's    Election,  t.  Wade  v.  Oates,  112  Ala.  325. 

19  Pa.  Co,  Ct  663.  8.  Tunks  v.  Vincent,  106  Ky.  829. 

Tinnessft^  ^  Moore    v.    Sharp,    98  What  Allsgattoas  loflflieat.  —  An  alle- 

Tenn.  491.  gation  that  a  certain  number  of  ballots 

t,  Gillespie  V,  Dion,  18  Mont.  183.  cast  for  the  contestant  were  wrongfully 

4.  See  Leonard  v.  Woolford,  91  Md.  rejected  as  mutilated  ballots  when  they 

696.  were  not  mutilated,  and  should  have 

Altaratioa   of   Ballati   need    not    be  been  counted  for  the   contestant,    is 

alleged  in  order  to  introduce  evidence  sufficiently     definite.       Robersoo     r. 

thereof.     Furguson  v.  Henry,  95  Iowa  Hubler,  11  Okla.  297. 

439.  7or  AUagatioBS  Held  to  Is  Baffidaat 

lla  Itaaoa  tar  th*  B^fsotion  af  Votes  because  too  loose  and  general,  see  Jos- 
need  not  be  alleged.  Hackett  v.  May-  sey  v,  Speer,  107  Ga.  828;  Paulk  v.  Lee, 
hew,  69  N.  J.  L.  481.  (Ga.  1903)  43  S.  E.  Rep.  368. 

MS.    1.  Kindel  v,  Le  Bert,  23  Colo.  89ft.    1.  Duvall  v.  Miller,  94  Md. 

38$;  Groth  V,  Schlemm,  65  N.  J.  L.  431 ;  697. 

ienkinson*s  Contested  Election,  7  Pa.  S.  See  contra.  Cole  v.  McClendon, 

>Ist,  598.    See  also  Ball  v,  Campbell,  log  Ga.  183. 

(Idaho   1890)  59  Pac.  Rep.  559.    And  ft.  Cole  v.  McClendon,  109  Ga.  183: 

tee  generally  Fraud.  Janeway    v.    Duluth,  65    Minn.  292; 

4.  Tunks  p.  Vincent,  106  Ky.  899.  Sute  v,  Spencer,  166  Mo.  271;  Gillespie 

BiU   of   Partievlars.  —  Northampton  v.    Dion,    18     Mont.    183;    Groth    c. 
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S8S,  (2)  Signature  and  Verification*  —  See  note  2. 
S87*  (3)  Defects  in.  Haw  Readied.  —  See  notes  4,  $. 

•88,  b.  Plea,  Answer,  or  Reply.  —  See  notes  i,  2,  3, 4. 

Btptnsn.  —  See  note  6. 
S89.  r.  Amendments  —  mm,  AitowtA.  —  See  notes  i,  4.    See 
generally  Amendments. 

At  Wtei  TfaM.  —  See  note  7. 

Schlemm,  65  N.  J.  L.  431;  Jenkinson's  in  his  answer  must  admit  or  deny  the 

Contested   Election,   7   Pa.   Dist.  598;  matters  there  specifically  pleaded,  and 

Gray  v.  State,  19  Tex.  Civ.  App.  521.  if  the  answer  puts  in  issue,  without 

See  also  Roberaon  v,  H abler,  11  Okla.  sufficient   definiteness,   the    result    in 

997.  other  elect!  du  districts,  a  bill  of  particu- 

■sfldaaqr  of  iHsgstioM.  —  Wade  v.  lars  may  be  required  of  the  respondent. 

Gates.  1 13  Ala.  325.  holding  that  a  com-  Northampton  County  Contested  Elec- 

plaint  alleging  that  the  contestee  re-  tions,  6  Pa.  Dist.  150. 

oetved    a   certain    number  of    illegal  4.  Aaswtr    Waived.  —  A    contestant 

votes,  the  rejection  of   which   would  who  goes  to  trial  without  objection, 

give  a  majority  to  the  contestant,  is  although   no  answer  has    been  filed, 

bad  in  failing  to  aver  that  the  contest-  waives  the  right  to  formal  pleading. 

ant  received  a  majority  of  the  legal  Sanders  v.  Lacks,  14a  Mo.  255. 

votes  cast;  Sone  v.  Williams,  130  Mo.  Vdioe  of  the  filing  of  an  answer  In  an 

530,  holding  that  a  notice  of  contest  election  contest  is  not  required.     Pres- 

need  not  contain  an  averment  that  the  ton  v.  Price,  (Ky.  1902)  70  S.  W.  Rep. 

contestse  has  received  the  certificate  of  623. 

election.    See  also  Davall  v.  Miller,  94  The  TiUa  sf  the  Bshitor  may  be  drawn 

Md.  697.  in  question  by  the  answer.     Lane  v. 

SM.    %.  Item  9i  TerifleatlMi.  ~  In  Otis,  (N.  J.  1902)  52  Atl.  Rep.  305.    See 

IlHtuns  the  statement  is  to  be  verified  also  Preston  v.  Price,  (Ky.  1902)  70  S. 

by  affidavit  in  the  same  manner  as  bills  W.  Rep  623. 

in  chancery.    Rodman  v,  Wuriburg.  AaswtrorSamiirTer.  —  In  G^/^ro^  the 

183  111.  3^5.  system  of  procedure  provided  by  the 

In  New  Jersey  the  affidavit  verifying  statute  is  exclusive,  and  if  a  contestee 

the  petition  must  be  positive  and  abso-  desires  to  controvert  the  truth  of  the 

lute,  bat  need  not  set  out  the  particu-  plaintiff's  allegations  he  must  do  so  by 

lars  of  the  case.     Hackett  v.  Mayhew,  answer.     He  cannot  avail  himself  of  a 

62  N.  J.  L.  481.  demurrer  for  the  purposes  for  which  it 

For  a   Verification  Held  to  Be  Suffi-  is  ordinarily  used,  and  a  demurrer  may 

eient^  see  Smith  v.  Smith,  (N.  J.  1898)  be  taken  as  equivalent  to  an  answer 

41  Atl.  Rep.  1^'^^  followed  in  Weeks  v,  admitting  the  matters  alleged.    Lewis 

Kip,  64  N.  J.  L.  61.  V,  Boynton.  25  Colo.  486. 

M7.    i.  Southerland     v,    Sandlin,  Tina  lor  filing  Baply.  ~  In  Kentucky 

(Fla.  1902)  32  So.  Rep.  786.  the  statute  requiring  the  reply  to  be 

%,  Wlara  Vo  Oaoas  of  Aetioa  Is  Itatad  filed  within  ten  days  after  the  answer 

it  is  immaterial  whether  the   parties  is  mandatory.     Preston  v.  Price,  (Ky. 

question  the  sufficiency  of  the  petition  1902)  70  S.  W.  Rep.  623. 

by  demurrer  or    answer,    or  do   not  6.  Siee  Calverley  v.  Shank,  28  Tex. 

question  it  at  all,  it  being  the  duty  of  Civ.  App.  473. 

the  court  to  refuse  judgment  thereon  3M*    1.  Jordan  Tp.  Election,  18  Pa. 

in  any  event.    State  v.  Btftnd,  144  Mo.  Co.  Ct.  153. 

534.  fraad.  —  Sawin  v.  Pease,  6  Wyo.  91. 

SM.    1.  Wade  v.  Oates.  112  Ala.  la  Oolarado   the   statute    regulating 

325;  Lippincott  V,  Felton,  61  N.  J.  L.  election  contests  makes  no  provision 

291.  for  the  amendment  of  pleadings,  and 

••  Rodman  v,  Wurabarg.  183  111.  39s,  consequently    there    Is    no    right    to 

holding  that  the  reply  must  be  filed  in  amend  in  such  cases.     Kindel  v,  Le- 

loar  days  after  notice  of  the  filing  of  Bert,  23  Colo.  385. 

ti»e   answer.     See    also  Weinberg  v,  4.  Nash  v.  Craig,  134  Mo.  347;  Hope 

Noooan,  193  111.  165.  v.  Flentge,  140  Mo.  390. 

S.  After  thanUagofaBiUofPartiea.  7.  See    Kelly   9.    State,    79    Miss, 

by  the  contestant,  the  respondent  168. 
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S90.  IntrodMlaf  Vtw  lUttor.  —  See  notes  5,  6. 

6.  Time  of  Filing  Hotioe,  Petition,  or  CoapUint  —  e«Mnaiy. 
—  See  note  9. 

391.  CompaUtioa  of  Time.  —  See  note  2. 

SOS.  7.  Service  of  Hotioe,  Petition,  or  Snmmoni.  —  See  note  4. 

393.  8.  Trial  —  b.  Right  to  Jury  Trial.  — See  notes  3,  4. 
r.  New  Trial  or  Rehearing.  — See  note  5. 

394.  d.  Discontinuance.  — See  note  i. 

9.  Appeal  —  a.  Right  of  Appeal.  —  See  notes  3,  4, 


6.    Jenkinson's      Contested  make   more  definite.     State  r.  Oliver 

Election,  7  Pa.  Disi.  598.  163  Mo.  679.     See  also  State  v,  Spencer, 

6.  Black  V,  Pate,  130  Ala.  514;  Banks  164  Mo.  48. 

V.  Sergent,  104  Ky.  843;   Gillespie  v,  393.    8.  See    State   r.   Fawcett,    17 

Dion,  18  Mont.  183.    See  also  Ander-  Wash.  188;  State  v.  Doherty,  16  Wash, 

son  V,   Likens,  104  Ky.  699;  Soother-  382,  in    which  cases  jury  trials  were 

land  V,  Sandlin,  (Fla.  1902)  32  So.  Rep.  denied. 

786,  holding,  however,  that  the  petition  4.  Mason  v.   State,  58  Ohio  St.  30; 

should  not  be  dismissed  on  account  of  Breding  v.   Williams,  33  Oregon  391. 

the    new   cause    stated    if   the  other  See  also  Sone  v.  Williams,  130  Mo.  530, 

grounds  of  contest  alleged  were  suflS*  wherein  it  was  held  that  the  denial  of 

cient  to  call  for  an  answer;  Sawin  v»  a  jury  trial   was  not  reversible  error 

Pease,  6  Wyo.  91,  wherein  it  was  held  where  no  complaint  on   that  ground 

that  the  rules  governing  amendments  was  made  in  the  motion  for  a  new  trial 

in  ordinary  civil  actions  apply  to  elec-  or  in  arrest, 

tion  contests.  6.  Packard  t^.  Craig,  114  Cal.  95.    Sec 

9.  Alabama,  —  Black     v.    Pate,    130  also  Henderson  v.  Albright,  13  Tex. 

Ala.  514.  Civ.  App.  368,  applying  the  general 

C(i/(/brfffa.  —  Carlson    v,    Burt,    ill  rules  as   to  new    trial   for  newly-dis- 

Cal.  129.  covered  evidence.     See  generally  New 

Colorado.  —  McK night  v,  Whipple,  25  Trial. 

Colo.  469.  394.    1,  Northampton  County  Coo- 

Gforgia, —  Drake  v,  Drewry,  112  Ga.  tested  Elections,  18  Pa.  Co.  Ct.  584. 

30^.  8.  Lyon  v,  Dunn,  196  Pa.  St.  <;o. 

Kentucky,  —  See  Anderson  v.  Likens,  4.  Colorado.  —  See  Leighton  v.  Bates, 

104  Ky.  699:  Napier  v.  Cornett,  (Ky.  24  Colo.  303;  Liggett  v.  Bates,  24  Colo. 

1902)  68  S.  W.  Rep.  1076,  holding  that  314;  Kindel  v,  Le  Bert,  23  Colo.  385,  the 

the  failure  of  the  clerk  to  issue  a  valid  last  case  holding  that  when,  pending 

summons  within  the  time  limited  will  an  appeal,  an  event  occurs,  such  as  the 

not  prejudice  a  plaintiff  who  has  duly  destruction  of  the  ballots,  which  would 

filed  his  petition.  render  a  ruling  by  the  court  ineffectual, 

Louisiana,  —  Taxpayers  v,  O'Kelly,  the  appeal  may  be  dismissed. 

49  La.  Ann.  1039.  XUinols.    —   An      election     contest, 

Missouri,  —  See  State  v,  Spencer,  164  although   governed    by    the    rules  of 

Mo.  48,  166  Mo.  279.  chancery  procedure,  is   purely  statu- 

JVtw  Mexico,  —  See  Gonzales  v.  Gal-  tory,  and  a  bill  of  review  does  not  lie. 

legos,  10  N.  Mex.  372.  Allerton  v,  Hopkins,  160  111.  448. 

Pennsylvania,  —  Elizabethville    Bar-  Indiana.  —  Weakley  v.  Wolf,  148  Ind. 

ough  V,  Councilmanic  Election,  17  Pa.  208.    See  also  Zeis  v,  Passwater,  142 

Co.  Ct.  567.  Ind.  375. 

Tennessee,  —  Puckett  v,  Springfield,  Iowa.  —  Spurrier  t*.  McLennan,  115 

97  Tenn.  264.  Iowa  461 ;  Mentxer  v,  Davis,  109  Iowa 

Texas, —  See   Roach   v.  Malotte,  23  528. 

Tex.  Civ.  App.  400,  holding  the  statute  Xaaaai.  —  Hughes  v,  Parker,  63  Kan. 

to  be  directory  only.  297. 

391.    S.  Clark  v.  Tracy,  95  Iowa  410.  Xoatadky.  —  Patterson  v,  Davis.  (Ky. 

3M«    4.  Vow  Xozioo.  —  Gonzales  v,  1902)  70  S.  W.  Rep.  47;  Strong  v.  lones, 

Gallegos,  10  N.  Mex.  372.  loi  Ky.  652;  Krinn  v,  Helmbold,  (Ky. 

iROgnlarltios  in  the  service  may  be  1902)  68  S.  W.  Rep.  1103:  Stewart  v, 

cured   by   appearance  and   motion  to  Rose,  (Ky.   1902)  68  S.   W.  Rep.  465, 
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S9S.  b.  Review.  —  See  notes  i,  2.  See  generally  Appeals  ; 
Exceptions  and  Objections,  Etc 

SIM,  See  note  i. 

Ob  B«T«niBf.  —  See  note  2. 

IL   AOTZOVB  TOE  PlVALTIlS  AVD  DAKAOSS  —  8.  Allegtttioill 
—  QuliflAd  Voter.  —  See  note  lo. 

S08.  m  07FSV8E8  AOAIEST  Slsotioe  Laws  -  1.  Whftt  Indiot- 
meat  Haft  Show  —  a.  Illegal  Voting  —  (i)  Designaiion  of 
Offense  —  Want  of  Proper  ^luUfleatioii.  —  See  note  l. 

S90.  Tottag  in  Eame  of  Aaother.  —  See  note  I. 

(2)  Description  of  Intent.  —  See  note  3. 

(3)  Authority  for  Election.  —  See  note  5. 

coostraing  Acts  Ky.  1900,  p.  39,  rega-  also  Morrison  v,  Pepperman,  xia  Iowa 

lating  election    contests  and   appeals  471. 

therefrom.     See  also  Graham  v.  Gra-  t.  Leighton  v.  Bates,  24  Cdo.   503; 

ham,  (Ky.  1902)  67  S.  W.  Rep.  1004.  Atty.-Gen.  v,  Campbell,  (Mich.  1902)  93 

KSssoarL  —  Bramback    v,   McAuley,  N.  W.  Rep.  787;  Nash  v,  Craig.  134  Mo. 

(Mo.  App.  1902)  68  S.  W.  Rep.  240.  347;  Dennis  v,  Caughlin,  23  Nev.  188; 

Eebraika.  —  State  p.   Piper,  so  Neb.  Fishback  v,  Bramel,  6  Wyo.  293.    See 

as;  Mauck  r.  Brown,  sj  Neb.  382.  also  Van  Winkle  v.  Crabtree,  34  Ore- 

■erada.  —  New  trials  and  appeals  in  gon  462.     Compare  Rhode  v.  Stelnmetz, 

contested  election  cases  are  regulated  25  Colo.  308;  Windes  v.  Nelson,  159 

by  the  Civil  Practice  Act.     Sweeney  v.  Mo.  $>• 

Karsky,  25  Nev.  197;  Lynip  v.  Buck-  396,    1,  Groff  v.  Clark,  146  Ind.  $3; 

ner,  22  Nev.  426.  Orr  v,  Bailey,  59  Neb.  128. 

Vow  York.  —  People  v.  Board  of  Can-  In  Iowa  appeals  in  election  contests 

yassers,  156  N.  V.  36.  are  tried  de  novo  in  both  the  District 

PeonsylTaaia.  —  No    appeal    lies    in  Court  and  the  Supreme  Court.     Brown 

contested  election  cases  except  to  the  v.  Crossbn,  115  Iowa  256. 

Supreme  Court,  when  some  constitu-  t.  Whoa  the  Beeord  Is  laooMploftei  but 

tional  question  is  involved.     Lyon  v.  error  appears  in  favor  of  the  appellant, 

Dunn,  196  Pa.  St.  90  the  case  will  be  reman  led.    Farnham 

loatJi  Carolina.  —  See  Hunter  v.  Senn,  v.  Boland.  134  Cal.  151. 

61  S.  Car.  44.  10.  Wiley  r.  Sinkler,  179  U.  S.  58. 

floath  Bakota.  —  Jensen  v.   Petty.  14  M8,    1.  See  Calcoat    v.    State,  37 

S.  Dak.  434;  Murray  v.  Whttmore,  9  S.  Tex.  Crim.  245,  holding  that  a  lack  of 

Dak.  288.  qualification  to  vote  must  be  charged 

Texas.  —  See    Thornton    r.    Foster,  in   the  language  of  the  statute,   but 

(Tez.  Civ.  App.  1897)  42  S.  W.  Rep.  strongly  intimating  that  no  averment 

1027;  Buckler  v,  Turbeville,   17  Tex.  of    the    particular   disqualification    is 

Civ.  App.  120.  holding  that  a  statutorv  necessary. 

election  contest  is  not  a  "  civil  case  '  309.    1.  See  Sute  r.  Timothy,  147 

within  the  meaning  of  Stat.  Tex.  (1895),  Mo.  532,   holding  that  an   indictment 

art.    1383  et  seq.^  and  consequently  a  which  used  the  word  '*  ballot*'  instead 

writ  of  error  does  not  lie.     The  remedy  of  '*  ballot  paper,"  as  contained  in  the 

is  by  an  appeal,  which  has  precedence,  statute,  was  sufficient. 

in  the  higher  court,  of  allotherbuslness.  Aeeciiory.  —  In  IlHnois  an  indictment 

AbatenMBt  and  Berivor.  —  In  Snibley  against  an  accessory  properly  charges 

V.  Palmtag.  127  Cal.  31,  it  was  held  the  defendant  with    having   actually 

that  the  death  of  the  contestant  does  done  what  he  only  procured  to  be  done, 

not  deprive  the  contestee  of  his  right  of  Lionetti  v.   People,  183  111.  253.    See 

appeal.     But  in  Hargett  v.  Parrish,  114  generally  Accessories  and  the  Like. 

Ala.  515,  it  was  held  that  the  death  of  8.  Com.  v,  Warner,   17  Pa.  Co.  Ct. 

the  contestee  abates  the  contest.  556.  holding  that  the  words  "  unlaw- 

8M.     1.  People    v.    Campbell.  138  fully  "  and  *' fraudulently  "  were  suffi- 

Cal.  II;  Patterson  v,  Hanley,  136  Cal.  cient  without  the  word  *'  knowingly.*' 

a65;  Weinberg  v,  Noonan.  193  III.  165;  ft.  May  v.  Slate,  (Tex.  Crim.  1901)63 

Dennis  v  Caughlin,  22  Nev.  447.     See  S.  W.  Rep.  132. 
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(5)  Names  of  Candidates.  —  See  note  2. 

(6)  Purposes  of  Election,  —  See  note  3. 

4*1.  b.  Refusing  Legal  or  Accepting  Illegal  Votes  — 

XaoeiTiBf  lUafftl  TotM.  —  See  note  9. 

4IKi.  c.  Giving  or  Accepting  Bribes  —  ^Mmg.  —  See  notes 
2,  3. 

AiteytlBg  Brita.  —  See  note  4. 

4#S.  e.  Fraudulent  Registration.  — See  note  2. 
4#6.  //.  Frauds  of  Election  Officers.  —  See  note  4. 
4#T,  See  note  3. 
4#8.  [/'.  Interference  with  Primaries.  —  See  note  2^.] 


t.  May  V,  State,  (Tex.  Crtm.  560.    See  also  Ebbeapowell  v.  State,  7 

1901)  63  S.  W.  Rep.  132.  Ohio  Cir.  Dec.  57a. 

8.  What   li   lafteiMit   DtMriptim.  —  Amendment,  —  In  State  v.  Moore,  9 

**Annuat  town  meeting  "  hat  been  held  Penn.  (Del.)  290,  it  was  held  that  an 

to  be  sufficiently  descriptive  of  the  an-  information  for  influeiiclng  certain  per- 

noal  meeting  required  by  statute  for  sons  to  register  as  qualified  voters  in 

the  election  of  town  officers.    State  v,  violation  of  Const.  Del.,  art.  5,  %  7,  may 

Gilman,  q6  Me.  431.  be  amended  by  inserting  the  names  of 

401.    9.  JUsseuri.  —  An  indictment  the  persons  alleged  to  have  been  influ- 

under  Rev.  Stat.  Mo.  (1889),  g  3748  enced. 

(Rev.  Stat.  1899,  g  3116),  should  aver  4M.    i.  An    ladktnttt    Agalait  a 

that  the  defendant  was  acting  in  an  Jndge  of  a  Ptliaary  for  violations  of  the 

official  capacity  as  judge  or  clerk  of  election  laws  must  set  out  facts  show- 

the  election,  and  should  identify  one  ing  the  regularity  of  the  defendant's 

or  more  of  the  ballots  alleged  to  have  appointment  and  the  legality  of  the 

been  illegally  received.    State  v,  Krue-  primary.    Com.  r.  Maddox,  (Ky.  1895) 

ger,  134  Mo.  26a;  Sute  v,  Clark,  134  33  S.  W.  Rep.  129. 

Mo.  275.  4^",    8.  mplklty.  —  An  indictment 

4M.    t.  Psisriptton  «f  Ooniideratloii.  which  charges  fraudulent  returns  in 

—  In  State  v.  Downs,  148  Ind.  324,  it  falsely  increasing  the  vote  of  one  candi- 

was  held  that  an  indictment  for  bribery  date  and  falsely  diminishing  the  vote 

under  Burns's  Annot.  Stat.  Ind.  (1894),  of  another  is  not  dupllcitous.     People 

S  2329,  charging  the  giving  and  offer-  v.  Eagan,  116  Cal.  287. 

ing  to  give  of  "  two  dollars."  suffi-  4M.     %a.  An   ladieCMMl   for   0«b- 

ciently    describes    the    consideration,  8|ilraey  to  Proeore  Illegal  Telhig  at  a 

and  that  it  is  not  necessary  to  allege  &11C1IS  need  not  designate  the  disquali- 

that  the  voter  would  have  voted  differ-  ficaiions  of  the  intended  voters  or  state 

ently  but  for  the  brtt>e.  the  place  of  the  offense;  and  a  charge 

8.  Cohen  v.  Slate,  104  Ga.  734.    See  of  abetting  such  Illegal  voting  may 

also  Com.  v,  Headley,  (Ky.  1901)  64  S.  properly  be  made  in  the  same  indict- 

W.  Rep.  744.  holding  that  the  indict-  ment.     Com.  v.  Rogers,  181  Mass.  184. 

ment  is  to  be  liberally  construed.  Attmwyttig  to  Bribe  Priaary  IMIoar.— 

An  Indktaeat  for  Attempting  to  Bribe  An  indictment  under  Act  ni.  June  8, 

an  Blootion  lidfo  must,  in  Indiana,  state  1881,  for  fraud  at  a  primary,  charged 

by  whom   the  alleged  judge  was  ap-  that  the  defendant  offered  money  to  a 

E minted  and  the    authority    therefor,  named  member  of  the  election  board  to 

anks  «.  State,  157  Ind.  190.  influence  such   member  to  have  the 

4.  In  Baum  f .  State,  157  Ind.  283,  It  vote  of  the  ward  cast  for  a  certain  per- 

was  held  to  be  unnecessary  to  allege  son  as  county  chairman.     It  was  held 

the  names  of  the  candidates  or  the  pur-  that    the    allegation    was   sufficiently 

pose  or  place  of  the  election.  definite,  and  also  that  the  Indictment 

4M.    t,  Tiolation  of  Itato  Laws.  —  would  not  be  quashed  for  misjoinder 

An  indictment  charging  that  the  de-  of  counts  where  all  the  different  acts 

fendant  registered  *'  knowingly  in  two  charged  were  alleged  to  have  been  done 

election  districts,"  etc.,  is  sufficient,  for  the  accomplishment  of  a  single  end. 

State  V.  Caldwell,  i  Marv.  (Del.)  555.  namely,  the  election  of  the  defendant 

Charging  Conclusion  of  Law  Insuffi-  to  office.      Com.    v,   Gouger,    21    Pa. 

dent.  —  State  v,  Vincent,  i  Marv.  (Del.)  Super.  Ct.  217. 
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41ti.  n.  Tbvvx  —  8.  Cioiuity  in  Which  Uiappropriatioii  Took 
Flaoe.  —  See  notes  3,  4- 

41S.  3.  County  in  Which  Property  Wai  Intrnited  and  in  Which 
Sefondnnt  Vailed  to  Aooonnt  —  See  note  i . 

419.  UL  IBDIOTHSVT  on  IvromxATiov  —  8.  ATement  of  Statu- 
tory CoBititnenti  —  a.  In  General.  —  See  notes  i,  2,  3, 

41  ••  *.  Charging  Offense  in  Language  of  Statute. — 

See  note  3. 

417,  Weidi  ti  Bq«iT»l«it  Import  —  See  note  I. 
418«  4.  Fiduciary  Relation.  —  See  note  i. 

heti  BkowiBf  JhAwtUxj  SeUtimi.  —  See  note  2. 

fiurtlovlmn  OmMralng  Dtfenduit'i  ndudary  Cftpadty.  —  See  note  4. 

419*    9.  Yost  V,  State,  (Tex.  Crim.  State  v.  Crossnrhite,  130  Mo.  358.     See 

i8q6)  38  S.  W.  Rep.  192.  also  Republic  v,   Coelho,    ii    Hawaii 

4  /if  rf  RIchter,  100  Fed..  Rep.  295.  213;    Bartley  v.  State,   53    Neb.   310; 

418.  1.  State  v.  Maxwell,  Z13  Iowa  Stale  v,  Reynolds,  65  N.  J.  L.  424. 
369.  holding  that  where  the  defendant  417.    1.  Brady  v.  Territory,  (Ariz. 
was  a  salesman  to  whom  goods  were  1900)  60  Pac.  Rep.  698;  People  v.  Ward, 
imrasted  for  sale,  with  instructions  to  134  Cal.  301.    See  also  Cody  v.  State, 
report  and  settle    at    his  employer's  100  Ga.  105. 

office  in  P.  county,  and  he  sold  goods  4 IS.      1.    Com.     v.    Barnev,    (Ky. 

in  other  coanties,  the  venue  was  prop-  1903)  74  S.  W.  Rep.  181,  holding  that 

eriy  laid  in  P.  county.     See  also  State  under  Laws  Ky.  1902,  p.  151,  c.  66,  it  is 

V.    Hengen,  106    Iowa  71 1;    State    tf.  not  sufficient    for    the  indictment    to 

Carter,  126  N.  Car.  ion.  charge  the  offense  in  the  words  of  the 

419.  1.  ftar  a  Oafteisnt  Indietmsnt  act,  but  the  particular  relation  between 
•gainst  a  county  officer  under  the  the  accused  and  the  owner  of  the  prop- 
Georzui  statute,  see  Cooper  v.  State,  erty  must  be  alleged;  State  v.  Steven- 
loi  &a.  783.  son,  91  Me.  107;  People  v.  Dorthy,  20 

t.  Owtfdiaa.  —  An  indictment  under  N.  Y.  A  pp.  Div.  308,  affirmed  156  N.  Y. 

Rev.   Stat.    Me.   (1883),    c.   67,   ^  31,  237,  holding  that   where  a  particular 

agaiost  a  guardian  for  embezzlement  fiduciary   relationship    was    distinctly 

of  his  ward's  property,  need  not  allege  alleged,  it  was  not  necessary  to  set  out 

that  the  defendant  was  "  not  an  ap-  the  circumstances  of  the  creation  of 

prentice  nor  less  than  sixteen  years  of  such  relationship;  State  v,  Keith,  126 

age."     This  allegation   is    necessary  N.  Car.  1114;  Com.  v.  Meads,  14  York 

only  under  Rev.  Sut.  Me.  (1883),  c.  120.  Leg.  Rec.  (Pa.)  130  (consignee  or  factor); 

J)  7,  where  the  charge  is  against  an  Turner  v.  State,  (Tex.  Crim.  1895)  32 

*'  officer,  agent,  clerk,  or  servant  of  a  S.  W.   Rep.  767.     See  also  Brady  v. 

person,  Odpartnership,  or  corporation."  Territory,  (Ariz.  1900)  60  Pac.  Rep.  698. 

Sutc  9.  whitehonse,  95  Me.  179.  f .  Rltter  v.  Sute,  70  Ark.  472,  hold- 

C  /»  n  Richter,  100  Fed.  Rep.  295.  ing  that  an  allegation  that  the  defend- 

See  also  Slgsbee  v.  State,  43  Fla.  524,  ant  was  cashier  of  a  bank  was  equlva- 

wherein  the  indictment  was  held  to  t)e  lent  to  an  averment  that  he  was  an 

sofficient.  officer. 

A  Bm  sf  fiurtlealsn  may  be  ordered.  4.  See  State  v.  Whetstone,  8  Ohio 

Thalheim  r.  State,  38  Fla.  169.  Dec.  260,  holding  that  a  description  of 

41#b    i.  People  V.  Page,  116  Cal.  the  defendant  as  an  "  officer  '*  of  a 

586;  People  V,  Gordon,  133  Cal.  328;  city  was  not  sufficient  under  a  statute 
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41 9,  Matnn  uid  tape  flf  SmplojiiMBt.  —  See  note  2. 

490,  See  note  i. 

Ohftn«Ur  of  BallflMnt.  —  See  note  2. 

491.  See  note  i. 

499.  6.  Defendant's  Baoeipt  of  Property  Smbeflded.  —  See  note  3. 

49S.  8Kft«i«B«7  of  ATomoBti.  —  See  note  I. 

494,  Boeoipt  of  Proporty  from  Othon  tkaa  XMtor.  —  See  note  I. 

499.  6.  Deieription  of  Property  —  a.  In  General.  —  See  note  i. 

directed  against  embezzlement  by  an  Ind.  443  \quoHnf^  7  Encyc.  op  Pl.  and 

officer  elected    or    appointed  to  **  an  Pr.  422];    Brady  v.  Territory,  (Ariz, 

office  of  public  trust  or  profit."  1900)  60  Pac.  Rep.  698.  holding  that  the 

419,    S.  Jewett  v.  U.  S.,  (C.  C.  A.)  allegations  of  receipt  of  public  money 

100  Fed.  Rep.  832,  holding  that  an  in-  by  a  sheriff  were  sufficient;  Moore  v 

dtctment  charging  the  defendant  as  U.S.,  160  U.  S.  268.    See  also  Smith  v. 

*•  president,  director,  and  agent  *'  of  a  State,  38  Tex.  Crim.  232;  Yost  v.  State, 

national  bank  was  not  inconsistent  or  (Tex.  Crim.  1896)  38  S.  W.  Rep.  192, 

duplicitous;  and  that  it   need  not  be  wherein  the  allegaticns  were  held  to 

further  alleged  that  the  association  was  be  fatally  uncertain  and  inconsistent, 

engaged  in  banking  as  a  business.  Bmhooilomont   by  Bank  Offioera.  —  In 

SolatioB  of  Attorn^  and  CUont.  —  See  Com.  v,  Warner,  173  Mass.  541,  it  was 

Dean  v.  State,  147   Ind.  215.  wherein  held  that  the  indicimeni  rightly  alleged 

the  relation  was  held  to  be  sufficiently  possession  by  the  bank,  but  that  an 

alleged.  allegation  that  the  defendant  obtained 

490*    1.  Hays  v.  State,  114  Ga.  25,  possession  by  virtue  of  his  office  was 

holding  that  the  indictment  need  not  surplusage. 

charge  that  the  accused  was  employed  493.    1.  For  Languago    Hold  to  Bo 

in  any  department,   station,   or  office  SuAdeBt  see   Republic  v.   Coelho,   11 

"  in  the  house  of  or  place  of  business  of  Hawaii  213;  State  v.   Whiiehouse,  95 

the  corporation;  *'  Republic  v.  Coelho,  Me.  179;  Evans  v.  State,  40  Tex.  Crim. 

II   Hawaii  213,  holding  that  under  a  54,  holding  that  where  the  relation  be- 

statute  punishing  embezzlement  by*'  a  twcen  the  parties  is  clearly  stated,  the 

person  employed  in  any  department  of  indictment  will  be  sufficient  although 

the  government,'*  it  was  sufficient  to  it    fails   to    allege,   according    to  the 

allege  that  the  defendant  was  employed  stALutory  terms,  that  the  pioperty  came 

in  a  specified  court,  and  that  it  need  into  the  defendant's  possession  or  was 

not  be  alleged  that  it  was  his  duty  to  under  his  care  by  virtue  of  his  office, 

receive  or  control  money  of  the  govern-  agency,  or  employment, 

ment  under  his  employment;  State  v.  494.    1.  State   r.    Mathis.    106  La. 

Lipscomb,  160  Mo.  125.  263;  State  v.  Cross  white,  130  Mo.  358, 

S.  Webb  V,  York,  (C.  C.  A.)  79  Fed.  holding  that  it  is  not  necessary  to  set 
Rep.  616,  construing  the  California  out  in  the  indictment  from  whom  the 
statute  and  distinguishing  People  v.  property  has  been  received.  Contra^ 
Cohen,  8  Cal.  42  (cited  to  the  contrary  under  Pen.  Code  Tex.  (1895),  art.  940, 
proposition  in  the  original  article),  as  providing  for  the  punishment  of  em- 
being  no  longer  authority  under  later  bezzlement  by  carriers.  Nassitts  v. 
legislation  and  decisions;  Goodwyn  v.  State,  36  Tex.  Crim.  5. 
State,  (Tex.  Crim.  1901)  64  S.  W.  Rep.  4M.  1.  Tngtanooo.  —  In  Com.  r. 
251.  Parker,  165  Mass.  526,  an  indictment 

491*    1.  See  Keys  v.  State,  112  Ga.  for  the  embezzlement  of  "  fifty  pieces 

392.  of  paper,  each  of  the  value  of  two  dol- 

Amondaent.  —  Where  the  indictment  lars,  fifty  railroad  tickets,  each  of  the 

alleged  that  the  property  belonged  to  value  of  two  dollars,"  was  held  to  be 

the  complainant  and  was  received  by  valid. 

the  defendant  as  agent  and  collector.  In  U.  S.  v.  Jones,  69  Fed.  Rep.  973, 

it  was  held  that  it  might  be  amended  "  gold  metal    *    *    *    of  the  value  of 

by  adding  the  words  '*  for  the  use  of  "  twenty-three    thousand   dollars  "  was 

the  complainant.     People  v,  Hanaw,  held  to  te  a  sufficient  description. 

107  Mich.  337.  An  Indietmoiit  to  XmbosiUiif  Plromls- 

4M»    8.  State  v.  Wlnsundley,  154  iory  Votes  need  not  necessarily  set  forth 
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496.  c.  Money.  —  See  note  2. 

499.  UwlU  Xm«j  of  Vnltod  8tet«.  —  See  note  I. 

499.  ^.  Embezzlement  by  Public  and  Corporate  Offi- 
cers. —  See  note  2. 

4S9.  7.  AIligatioBt  ai  to  Taliie  of  Property—^.  N]^ces6ITY 
TO  Charge  Value.  —  See  note  2. 

4SS.  b.  Sufficiency  of  Averments.  —  See  note  3. 

8.  Ownonhip  —  A.  Necessity  to  Allege.  —  See  note  4. 

4S4.  b.  Qualified  Ownership.  —See  note  i. 

49S«  r.  Sufficiency  of  Averments.  —  See  note  i. 

4SC  d.  Ownership  of  Public  Money.  —  See  note  2. 

4S7.  e.  Ownership  by  Corporation.  —  See  note  i. 
\g.  Repugnancy  and  Variance.  —  See  note  2^.] 

the    payee's  name.    State  v.  Rue,  72    an    erroneous    allegation    as    to    the 
Mine.  296.  onrner  of  the  property  is  immaterial. 


t.  See  Walker  v.  State,   117  434.     1.  State    v.    Cavanaugh,    67 

Ala.  43;  State  v.  Norkewicx.  3  Penn.  Mo.  App.  261  (assignor). 

(Del.)  999:  Sute  V,  Alverson,  X05  Iowa  43ff.    1.  Boyd  v.  State,  xii  Ga.  804. 

152;  State  V.   Barr,  61   N.  J.  L.   131;  436.    S.  Conley  r.   State,  46  Neb. 

Com.  V.  Meads.  14  York  Leg.  Rec.  (Pa.)  187,  holding  that  an  allegation  of  the 

130;  Templeton  tf.  State,  (Tex.  Crim.  ownership  of  money  which  a  sheriff 

1900)57  S.  W.  Rep.  831.  was  charged  'with  embezzling  should 

4W.    1.  State    v.   Neilon,  (Oregon  be  rejected  as  surplusage. 

1903)  73  P«c.  Rep.  321.  437.    1.  An  AUegatioB  ef  Owurddp 

4M«  t.  Sigsbee  v.  Sute.  43  Fla.  by  a  Joint-stook  Assodatioa  is  sufficient, 
524;  McBride  v.  U.  S  ,  (C.  C.  A.)  loi  without  alleging  ownership  in  the  in- 
Fed.  Rep.  821.  dividual  members,  where  such  assocla- 

439.    t.  Mills  V.  State.  53  Neb.  263,  tions  are  declared  by  statute  to  be  cor. 

citing  7  Encyc.  of  Pu  and  Pr.  432,  porations.    Kossakowskt  v.  People,  177 

and  holding  that  an  allegation  that  the  111.  563. 

property  embezzled  was  the  sum  of  six  That  the  CorporaUon  Is  Satittod  to  Bo 

thousand  dollars  in  money  was  suffi-  BuiiiMO  in  the  state  where  the  indict- 

cient,  as  the  piesumplion  was  that  It  ment  is  found   need  not  be  alleged. 

was  lawful  money;  Com.  v.  Warner,  State  v,  Reynolds,  65  N.  J.  L.  424. 

173  Mass.  541.    See  also  Cody  v.  State,  An  Erronooas  I>osignatioa  of  a  public 

100  Ga.  105:  Templeton  v,  Sute,  (Tex.  corporation  as  a*'  municipal  *'  corpora- 

Crim.  1900)  57  S.  W.  Rep.  831.  tion  has  been  held  to  be  immaterial. 

4n.    t.  Walker  v.  State,  X17  Ala.  Spalding  v.  People,  172  III.  40.     Com^ 

42.  pare  State  v,  Patterson,   159   Mo.  98, 

i.  See  People  v.  Van  Ewan,  iii  Cal.  holding  that  it  is  not  sufficient  to  allege 

144,  holding  that  the  person  from  whom  embezzlement  from  a  named  '*  com- 

the  money  was  collected  was  properly  pany  *'    without    alleging    that    such 

described  as  the  owner  in  an  indict-  company  is  either  a  corporation  or  a 

ment  for  embezzling  money  collected  copartnership. 

by  the  defendant  as  agent  after  he  had  %a.  In  Schintz  v.  People,  178  III.  320, 

been  discharged  from  his  employment;  it  was  held  that  an  indictment  laying 

State  V.  Stearns,  28  Oregon  262,  hold-  the  ownership  of    the    property   em- 

ing  that  an  indictment  for  embezzle-  bezzled  in  a  certain  person  as  adminls- 

meot  of  its  funds  against  an  agent  of  a  trator  to  collect,  and  in  the  same  person 

corporatton  onght  to  allege  that  the  asadministratorgenerally,  wasnotbad 

funds   belonged   to   the   corporation,  for  repugnancy. 

Compare  Taylor  9.  Com.,  (Ky.  1903)  75  Yarlaaoe,  —  For  allegations  held  not 

S.  W.  Rep.  244,  holding  by  virtue  of  to  constitute    a    substantial  variance 

express  statute  that  where  the  offense  between  the  complaint  and  the  informa- 

Is  described  in   other    respects    with  tion,   see   Hockenberger  f/.    Slate,  49 

snficieat  certainty  to  identify  the  act.  Neb.  706.    And  see  generally  Variancx. 
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4S8«  9.  Method  by  Which  ConTenion  Wai  AooompUihad  —  a.  In 
General.  —  See  note  i. 

b.  Words  Used  in  Describing  Embezzlement  or 
Conversion.  —  See  note  2. 
44#.  d.  Want  of  Owner's  Consent.  —  See  note  i. 

e.  Demand  and  Refusal  to  Pay.  —  See  note  3. 
441.  /.  Intent.  —  See  note  2. 

449.  g.  Peculiar  Averments  in  Indictments  Against 
Public  Officers.  —  See  note  3. 

444.  10.  Time  of  CommiMdon  of  Oifeiiie.  —  See  note  2. 
44«l.  1 1.  ATermenti  as  to  Yenne.  —  See  note  4. 

445.  12.  Dnplioity  and  Miqoinder  — ^.    In  General.  —  See 
notes  2,  4. 

44T.  b.  Successive  Acts  Constituting  One  Offense.  — 
See  note  i. 

439*    1.  Jeweit  r.  U.  S.,  (C.  C.  A.)  that  an  indictment  against  a  taxcol- 

100  Fed.  Rep.  832,  liolding  that  an  in-  lector  must  allege  the  officer's  a  Jthority 

dictment  under  Rev.  Stat.  U.  S..  g  5209,  to  receive  the  money,  his  duty  to  pay  if 

for  misapplication  of  assets  by  an  offi-  over,  and  his  wilful  omission  to  make 

cer  of    a  national    bank,   sufficiently  such  payment. 

alleged  the  means  of  misapplication  444*     t.   Republic    v,    Coelho,    11 

where  it  set  out  all  the  elements  of  the  Hawaii  313,  citing  7  Encyc.  of  Pl.  and 

offense    denounced     by    the    statute.  Pr.  444;  Armstrong  v.  State,  145  Ind. 

Compare  Hays  v.  State,   114  Ga.  25;  609,  decided  under  a  statute  providing 

State    V,     Downing,    15    Wash.    413,  that  time  need  not  be  alleged  where  it 

wherein  the  information  was  held  to  be  is  not  of  the  essence  of  the  offense; 

sufficient.  People  v.  Hawkins,  106  Mich.  479.    See 

HuMOtmry   Allegattens    as    to    the  also  Sute  v.  Hoshor,  26  Wash.  643. 

means  by  which  the  defendant  obtained  44ft*    4.   See  State  v,    Hoshor,   36 

the  money  which  he  is  charged  with  Wash.   643,   explaining  State  v.  May- 

embeizling  are  immaterial  If  the  in-  berry,  9  Wash.  193,  cited  in  this  note 

formation  correctly  sets  out  the  offense,  in  the  original  article. 

People  V,   Allen,  (Cal.  1900)  62   Pac.  446.    t.  Com.  v.  Miller,  30  Pft.  Co. 

Rep.  170.  Ct.   183,   holding  that  an  indictment 

S.  State  V.  Carkin,  90  Me.  142.  against  a  tax  collector  was  dupUdtous 

44#.    1.  Keys  v.  State,  112  Ga.  393  In  joining  in  one  count  charges  of  em- 

(want  of  consent  of  and  injury  toowner);  beczlement  of  state,  county,  and  school 

State  V,  Rue,  72  Minn.  296.  taxes;  Com.  v.  Wood,  17  Pa.  Co.  Ct. 

9.  Alkgatioik  sf  Demand  Vot  Voeeisary.  249,   holding  that    a    count  charging 

—  Keys  V.  State,  112  Ga.  392;  Dean  v.  both  embezzlement  and  larceny  is  bad. 

State,  147  Ind.  215;  Com.  v.  Fisher,  7or  AUanlioBt  Held  V«C  to  BeBmpii- 

(Ky.  1902)  68  S.  W.  Rep.  855;  Bartley  flitras  see  Taylor  r.  Com.,  (Ky.  1903)  75 

V,  State,  53  Neb.  310;  State  t^.  Reynolds,  S.  W.  Rep.  344;  Sute  v.  Blue,  17  Uuh 

65  N.  J.  L.  434,  in  each  of  which  cases  175. 

the  court  held  that  an  averment  jof  de-  4.  Mills  v.  State,  53  Neb.  363,  citing 

mand  is  unnecessary.  7  Encyc.  of  Pl.  and  Pr.  446. 

AUegattoa   of    Donuuid    Voeossary.—  44T,    1.  See  Republic  9.  Coelho,  11 

State  V,  Hayes,  59  Kan.  61.  Hawaii  313,  decided  under  a  statute 

441.    t.  Thalheim  v,  Sute,  38  Fla.  making  it  lawful  to  charge  in  the  same 

169,    distinguishing    between    indict-  indictment    any   number  of   disdnct 

menu  for  embezzlement  and  indict-  cases  of  embezzlement  not  exceeding 

menu    for    uking  or  secreting    with  three,  committed  within  six  mooths; 

intent  to  embezzle;  Sute  v,  Reynolds,  Com.  r.  Shissler,  7  Pa.  DisL  344,  hold- 

65  N.  J.  L.  434;  Mitchell  v.  State,  11  ing  that  a  similar  statute  did  not  apply 

Ohio  Cir.  Dec.  446.  to  brokers,  against  whom  more  than 

449.    ^  See    People   v.   Wesdake,  three  acts  might  be  cfaaiged  in  dUler- 

134  Cal.  452,  wherein  it  was  said  obiter  eot  counts. 
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448.  c.  When  Copulative  May  Be  Used,  —See  note  2.- 

449.  d.  Embezzlement  and  Larceny.  —  See  note  ^. 
4tM.  /.  Election  Between  Counts.  —  See  note  6. 
4A1.  lY.  PLEADi]r0  AiTD  PE007  —  1.  In  CtoneraL  —  See  note  t. 
4«i9.  2.  Time.  —  See  note  i. 

3.  Defendant's  Fiduciary  Capacity.  —  See  note  2. 
4«i8.  4.  Property  Embezzled.  —  See  note  i. 

454.  Allegatioos  m  to  ITunber,  Qnaati^,  uid  Teliu.  —  See  note  I. 

455.  6.  Embezzlement  and  Larceny.  —  See  note  i. 

457.  y.  iHSTEUCTioirs.  —  See  note  i. 

458.  Intent.  —  See  note  2. 

448,    S.  Mills  V,  Slate,  53  Neb.  263  variance.    State  v,  Hoshor,  26  Wash. 

\citing  7  Encyc.  of  Pl.  and  Pr.  448];  643. 

Miichell  V.  State,  11   Ohio  Cir.  Dec.  4M.    1.  Walker  v.  State,  117  Ala. 

44^.  43;  State  V.  Foster,  i  Penn.  (Del.)  289; 

449«    8.  U.   S.   V,  Jones,   69    Fed.  State  t^.  Davis,  3  Penn.  (Del.)  220;  State 

Rep.  973.  v.  Sienkiewiez,  (Del.  1902)  55  All.  Rep. 

An  Indictment  Against  a  Guardian,  346.  But  embezzlement  of  some  of  the 
under  Rev.  Stat.  Me.  (1883),  c.  67,  §t  31,  specific  things  named  in  the  statute  as 
forembezzlement  of  the  property  of  his  subjects  of  embezzlement  must  be 
ward,  need  not  charge  larceny,  Pub.  proved.  Thalheim  v.  Stale,  38  Fla.  169. 
Laws  1893,  c.  241,  not  applying  to  em-  4«HI.  1.  States.  Burks,  159 Mo.  568. 
bezzlement  by  a  guardian;'  and  any  457,  1.  For  applications  to  prose- 
allegations  in  the  indictment  alleging  cutioos  fot  embezzlement  of  the  gen. 
larceny  may  be  struck  out.  Slate  v.  eral  principles  set  out  in  the  article 
Whitehouse,  95  Me.  179,  Instructions,  see  Henderson  v.  Stale. 

450.    e.  See  Com    v,   Roberts,   22  129    Ala.     104    (invasion    of    jury's 

Pa.  Co.  Ct.  214.  province);  Walker  v.  State,  117  Ala.  42 

4ftl.    1.  Proof  of  Beriei  of  Aots.  —  (argumentativeness);   Ritter  v.  State. 

Bolln  V.  Slate,  51  Neb.  581.     Compare  70  Ark.  472  (embezzlement  by  bank 

Goodwyn  v.  Slate,  (Tex.  Crim.  1901)64  cashier);  People  v,  Wcstlake,  124  Cat. 

S.  W.  Ri'p.  251.  452;   Stale  v.   Hanley,  70  Conn.  265; 

Unneeemry  ATerment.  ~  Variance  is  Thalheim  v.  State,  38  Fla.  169  (limiting 

not  created  by  a  disagreement  between  jury     to    consideration    of    property 

the  proof  and  unnecessary  averments  alleged  in  indictment);  Dean  v.  State, 

in  Ihe  information.     People  v.  Allen,  147    Ind.  215    (specifying    section    of 

(Cal.  1900)  62  Pac.  Rep.  170.     But  see  statute  on  which  prosecution  based); 

Slate  V.  Norkewicz,  3  Penn.  (Del.)  299,  Taylor  v.  Com.,  (Ky.  1903)  75  S.  W, 

holding    that    where    the    indictment  Rep.  244  (necessity  of  defining  offense); 

unnecessarily   particularizes  the  kind  State  v.  Lipscomb.  160  Mo.  125  (actual 

of   money  embezzled,   the  averments  receipt  of  money),  Slate  o.  Obuchon, 

must  be  proved  as  laid.  150  Mo.   256  (limiting  instructions  to 

Intent.  —  Where  the  charge  in  an  in-  evidence);  State  v,  Crosswhite,  130  Mo. 

diciment  was  that  the  defendant  was  358;  State  v,  Wright,   15  S.  Dak.  628; 

guilty  of  embezzlement  with  Intent  to  State   v.  Serenson,  7  S.   Dak.  277  (in- 

deprive  the  owner  of  the  property  and  struction  as  to  elements  of  offense  in 

with  intent  to  convert  the  same  to  his  language  of  statute);  Goodwyn  v.  State, 

own  use,  proof  of  the  first  intent  was  (Tex.  Crim.  1901)  64  S.  W.  Rep.  251; 

held  to  be  sufficient.    State  v.  Rue,  72  Stallings  v.  Slate,  (Tex.  Crim.  1901)  63 

Minn.  296.  S.   W.   Rep.    128;    State  z/.    Krug,   12 

4^9.    1.    Haupt  V.   State,   108  Ga.  Wash.  288  (purpose  of  statute). 

60.  4dS*    S.  People  v.  Gordon,  133  Cal. 

t.  Stale  t'.  Morgan,  28  Oregon  578.  328;  State  v.  Eastman,  60  Kan.  557; 

4^3*    1.  Smbesilement  of  Mon^. —  State  v,  Schilb,  159  Mo.  130;  State  r. 

Under  an  information  for  embezzling  Temple,  63  N.  J.  L.  375;  Burnett  v. 

money,  proof  of  the  embezzlement  of  State,  60  N.  J.  L.  255;  Wadley  v.  Com., 

ihe  proceeds  of  a  check  constitutes  no  98  Va.  803. 
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4A9.  BMwraftble  DonM.  —  See  note  i. 

YL  YsiDZCT  An  Jtoohsmt  —  y«r4i#t.  —  See  note  2. 


1.  People  V.  McLean,  135  Cal.  to  be  a  certain  naoiber  of  dolUra  aaffi- 

306;  Sute  V.  Fourchy,  51  La.  Ann.  228.  cientty  specifies  the  value;  Jewelt  v, 

SeealsoEgglestonv.  Slate,  129  Ala.  80.  U.  S..  (C.  C.  A.)  100  Fed.  Rep.  832, 

S.  See  Bartley  v.  State.  ^3  Neb.  310,  holding  that  a  verdict  of  '*  misapplica- 

holding  that  a  verdict  in  which  the  lion  "  of  funds  was  sufficient  under 

amount  of  money  embezzled  is  found  Rev.  Stat.  U.  S.,  ^  5309. 
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466.  L  DsnviTlOHS.  —  See  note  i . 

46T.  II.  OsvERAL  Natubs  of  CovDEMVATioir  PsooEiDnras  — 
1.  Are  Special  Prooeedingt.  —  See  notes  4,  5. 

2.  Must  Be  Anthoriied  by  Statute  —  a.  General  Rule. 
—  See  notes  6,  7. 

4S8.  *.  PowKR  Must  Be  Given  in  Express  Terms.  —  See 
notes  I,  2. 

S.  Strict  Cromplianoe  with  Statute  EstentiaL  —  See  note  7. 


1.  Tatlle  r.  Moore,  3  Indian  7.  Bepeal   of    Statiita,  —  Detroit    v. 

Ter.  712;  Gano  v.   Minneapolis,  etc.,  Ctiapin,  loS  Mich.  136. 

R.  Co.,  114  Iowa  713;  Trenton  Cut-Off  4M.    1.  New,   etc.,    Decatur    Belt, 

R.  Co.  V.  Newtown  Electric  St.  R.  Co.,  etc.,  R.  Co.  v,  Karcher,  112  Ala.  676; 

8  Pa.  Dist.  549.  Phillips  v.  Scales  Mound,  195  111.  353; 

4tlT«    i.  Sanu    Rosa    v.    Fountain  Painter's  Lateral  R.  Co.,  198  Pa.  St. 

Water    Co.,    138   Cal.    579:    Colorado  461. 

Fuel,  etc.,  Co.  v.  Four  Mile  R.  Co.,  29  Except   When   Amimed  by   the   8ot- 

Colo.  90;  Great  Western  Natural  Gas,  ereignty  Itself,   the  auiboriiy  must  be 

etc.,  Co.  9.  Hawkins,  30  Ind.  App.  557;  expressly  Riven.    Ganoz^.  Minneapolis, 

Matter  of  Folts  St.,  18  N.  Y.  App.  Div.  etc.,  R.  Co.,  114  Iowa  713. 

568;  Matter  of  Grade  Crossing  Com' rs,  S.  Harvey  v.  Aurora,  etc.,  R.  Co.. 

20  N.  Y.  App.  Div.  271;  Carolina,  etc  ,  174   III.  295;  Owen  v.  Springfield,  83 

R.   Co.   V,   Pennearden  Lumber,  etc.,  Mo.    App.   5S7;    People    !'.    Northern 

Co.,   132  N.  Car.  644  (under  the  code  Cent.  R.  Co.,  164  N.  Y.  289. 

provision  in  that  state);  South  Carolina,  7.  Carolina,  etc.,  R.  Co.  z>.  Pennear- 

etc,  R.  Co.  V.  American  Telephone,  den  Lumber,  etc.,  Co.,  132  N.  Car.  644, 

etc.,  Co.,  63  S.  Car.  199.     Contra,  State  citing  7  Encyc.   ok  Pl.  and  Pr.  468. 

V,  Rowe,  69  Ark.  642.  See  also  the  following  cases; 

ft.  Condemnation     proceedings     are  California,  —  Sutter  County  v,   Mc- 

summary  and  special  up  to  the  filing  Griff,  130  Cal.  124. 

of  exceptions  or  opposition  to  the  com-  Colorado.  —  Colorado  Fuel,  etc.,  Co, 

missioners'  award.     Wabash  R.  Co.  v,  v.  Four  Mile  R.  Co.,  29  Colo.  90. 

Cincianati,  etc.,  R.  Co.,  29  Ind.  App.  Florida.  —  Florida    Cent.,    etc.,    R. 

546;  Houston,  etc.,  R.  Co.  v.  Postal  Co.  v.  Bear,  (Fla.  1901)  31  So.  Rep. 

Tel.  Cable  Co.,  18  Tex.  Civ,  App.  502.  287. 

And  as  to  the  manner  of  raising  objec-  Illinois.  —  Phillips  v.  Scales  Mound. 

tioos  appearing  on  the  face  of  the  in-  195  111.  353. 

strumeot  of    appropriation,  the    pro-  /ozva,  —  Crandall  v.  Des  Moines,  etc. » 

▼isioos  of  the  code  as  to  matters  of  R.  Co.,  103  Iowa  684;  Gano  v.  Minnc- 

practice  may  be  called  to  the  aid  of  the  apolis,  etc.,  R.  Co.,  114  Iowa  713. 

statutory  proceeding.    Great  Western  Mississippi.   —   Levee     Com'rs     v. 

Natural  Gas,  etc.,  0>.  v,  Hawkins,  30  Brooks,  76  Miss.  635:  Illinois  Cent.  R. 

Ind.  App.  557.  Co.  V.  Hoskins,  80  Miss.  730. 

6.  State  V.  District  Court,  83  Minn.  Missouri.  —  State  r.  School  DIst.  No. 

464;  Matter  of  New  York,  22  N.  Y.  i,  79  Mo.  App.  103. 

App.  Div.  124.  Nebraska.    —    Nelson     v.     Harlan 

The  PreviftCM  tf  tht  OMStttatioai  Are  Countv,  (Neb.   1902)  89  N.   W.  Rep. 

Uattatieat.    merely,    on    the    power.  458;  Castle  Rock  Irrigation,  etc.,  Co. 

Gano  V,  Minneapolis,  etc.,  R.  Co.,  114  v.  Jurisch,  (Neb.  1903)  93  N.  W.  Rep. 

Iowa  713:  Shively  v,  Lankford,  174  Mo.  690. 

535:  iCansas  City  v.  Marsh  Oil  Co.,  140  New  Jersey,  —  Loucheim  v,  Hemsley, 

Mo.  458.  59  ^^•  J'  I^-  M9« 
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469.  See  notes  i,  6. 

470.  BnbsUntial  Complianee.  —  See  note  3. 

4.  Exdusiveness  of  Statutory  Bemedy.  —  See  notes  4,  5, 6. 

N^ew  Mexico,  —  Leyba  v.  Armijo,  (N.  470.    8.  Canyon  County  v.  Toole, 

Mex.  1902)68  Pac.  Rep.  939.  (Idaho  1902)69  Pac.  Rep  320. 

New  York,  —  Schneider  r.  Rochester,  4.  Southern  Kansas  R.  Co.  v,  Okla- 

160  N.  Y.  165;  Champlain  v,  McCrea,  homa,  (Okla.  1902)  69  Pac.  Rep.  1050. 

33  N.  Y.  App.  Div.  259;  Matter  of  Le  See  also  Bond  v.  Pennsylvania  Co.,  171 

Roy»  35  N.  Y.  App.  Div.  177.  III.  508,  99  III.  App.  535. 

Ohio,  —  Grant  v.  Hyde  Park.  67  Ohio  The  Collateral  Preliminary  Froeeedings 

St.  166;  Garvin  v.  Columbus,  5  Ohio  provided   by   the    California  Code   for 

Dec.  333,  5  Ohio  N.  P.  236.  ascertaining    the    value   of    property 

Pennsylvania,  —  Painter's  Lateial  R.  sought  by  a  city  for  a  public  street  need 

Co.,  198  Pa.  St.  461.  not  necessarily  be  followed.     Alameda 

Rhode    Island,  —  McCotter    v.    New  «/.  Cohen,   133  Cal.  5;  Los  Angeles  v. 

Shoreham,  (R.  I.  1898)41  Atl.  Rep.  572.  Leavis,  119  Cal.  164. 

Tenttessee,  —  WoQlard    v,    Nashville,  Where  the  Prooednre  Is  Hot  Preieiibed, 

108  Tenn.  353.  except   ihat  the   right   to  condemn  is 

IVashington,  —  Seattle    v.    Fidelity  given  by.  proceedings  to  be  instituted 

Trust  Co.,  22  Wash.  154.  by  petition,  a  court  of  general  jurisdic- 

IVisconsin,  —  Svennes  v.  West  Salem,  lion  may  prescribe  or  regulate  the  ad- 

114  Wis.  650.  diiional  procedure.     Park  Com'rs  v. 

Under    Xnnioipal    Ordinanoe.  —  The  Du  Pont,  62  S.  W.  Rep.  8qi,  23  Ky.  L. 

scope  and  extent  of  a  proceeding  by  a  Rep.   106.    See  also  South  Carolina, 

municipality  are  determined  by  its  pre-  etc.,  R.  Co.  v,  Ameiican  Telephone, 

Hminary  resolution  and  its  application,  etc.,  Co.,  63  S.  Car.  199;  St.  Louis,  etc., 

and  such   resolution   is  final  and  ex-  R.  Co.  v.  Southwestern  Telephone,  etc., 

hausls  the  power  of  the  council  in  that  Co.,  (C.  C.  A.)  121  Fed.  Rep.  276. 

regard  so  long  as  it   remains    unre-  But  a  proceeding  begun  before  the 

pealed.    The  making  of  a  new  case  by  enactment  of  any  statute  authoriiing 

a  new   resolution    would   require  the  It  cannot  be  maintained  under  a  statute 

same  formalities  as  the  statute  required  subsequently    passed.       Postal     Tel. 

in  the  first  instance,  and  a  simple  reso-  Cable  Co.  v.  Mobile,  etc.,  R.  Co..  <Ky. 

lution  after  proceedings  begun  to  as-  1900)  54  S.  W.  Rep.  727. 

sess  damages  under  the  first  resolution  Amendment  and  Bepeal. — Amendatory 

cannot    change     the    case    originally  acts  governing  procedure  in  condemna- 

made.    Grant  v,   Hyde  Park,  67  Ohio  tion  will  control  pending  proceedings. 

St.  166;  San   Antonio  r.   Sullivan,  23  Chicago,  etc.,   R.  Co.  v,  Guthrie,  192 

Tex.  Civ.  App.  658.  III.  579;  Danforth  v,  Groton  Water  Co., 

4M.    1.  Craft  r.  De  Soto  County,  178  Mass.  472;  Matter  of  New  York,  46 

79  Miss.  618  [citing  7  Encyc.  of  Pl.  and  N.  Y.  App.  Div.  510. 

Pr.  467  et  seq,]\  Nishnabotna  Drainage  But  in  New  York  the  Statutory  Con- 

Dist.    r.   Campbell,   154  Mo.   151;   St.  struclion   Law  providing  that  repeals 

Louis  V,  Koch,  169  Mo.  587;  Williams  shall  not  affect  rights  already  accrued, 

V,   Kirby,   169  Mo.  622;  Loucheim  v,  etc.,  applies  to  condemnation  proceed- 

Hemsley,  59  N.  J.  L.  149;  Missouri,  ings.     Champlain  v,  McCrea.  165  N.  Y. 

etc.,  R.  Co.  V,  Austin,  (Tex.  Civ.  App.  264;  Matter  of  Lc  Roy,  35  N.  Y.  App. 

1897)  40  S.  W.  Rep.  35.  Div.  177.     See  also  Matter  of  Opening 

Presumption.  —  But  if  the  proceedings  of  East  One  Hundred  and  Sixty-ninth 

in  condemnation  are  regular  it  will  be  St.,  (Supm.  Ct.  Spec.  T.)  26  Misc.  (N. 

presumed    that  the  officers  complied  Y.)257.     C^m/a/^  Matter  of  New  York, 

with  conditions,  where  the  statute  does  40  N.  Y.  App.  Div.  452. 

not  require  such  compliance  to  appear  5.  Greenville  v.  Mauldin,  64  S.  Car. 

on  the  face  of  the  record.     Independ-  438  (municipal  charter), 

ent  School  Dist.  v,  Hewitt,  105   Iowa  6.  Ne7o  K?ri.  —  People  v,  Adam,  74 

663.     See  also  Kansas  City  v,  Mastin,  N.  Y.  App.  Div.  604. 

169  Mo.  80;  Shively  v,  Lankford,  174  North  Carolina,  ^  Joaes  v.  Franklin 

Mo.  535.  County,    130  N.   Car.  451;  Dargan  r/. 

6.  Austell   V,   Atlanta.  100  Ga.  182;  Carolina  Cent.  R.  Co.,  131  N.  Car.  623 

Senile  V.  Fidelity  Trust  Co.,  22  Wash.  Rh^fde  Island,  —  Sweet  v.  Cranstoo 

154.  23  R.  I.  466. 
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479.  6.  Ohoioe  of  Act  —  Charter  or  Oeneral  Law.  —  See  notes 
I,  2,  4,  5. 

m.  Application  —  Osszballt  —  1.  Who  Kay  Inrtitate 
It,  —  See  note  6. 

473.  2.  Time  to  Apply  —  Recording  —  SffMt  of  Prior  Ooenpftnejr  or 
Ooastmotioii.  —  See  note  2. 

3.  Determining  Questions  of  Heoessity  and  Propriety.  — 
See  note  5. 

474.  Logitlatiiro  to  Detormino.  —  See  notes  I,  2,  3. 

Tennessee, — Woolard    v.   Nashville,  St.  461 ;  Postal  Tel.  Cable  Co.  p.  Ore- 

loS  Tenn.  353;  Saunders  vk  Memphis,  gon  Short-Line  R.  Co.,  23  Utah  474. 

etc.,  R.  Co.,  101  Tenn.  206.  VndortlioLatoral-rallroad  Aetsin/'^/m- 

Wisconsin, — Stewart  v.   Milwaukee  sylvania  no  entry  on  the  land  is  au- 

Electric  R.,  etc.,  Co.,  no  Wis.  540.  thorized   before    the    necessity  is   de- 

471I*    1.  See  Hartford,  etc.,  R.  Co.  termined  by  viewers  with  the  approval 

sr.  Wagner,  73  Conn.  506.  of  the  court,  or  by  the  verdict  of  a  jury 

S.  Hunt  V.  Card,  94  Me.  386.  on  appeal.    In  r^Lake  Erie  Limestone 

4.  Minneapolis,  etc.,  R.  Co.  v.  Olson,  Co.,  188  Pa.  St.  509;  H.  C.  Frick  Coke 
81  Minn.  365.  Compare  Kansas  City  v.  Co.  v.  Painter,  198  Pa.  St.  468;  Painter's 
Marsh  Oil  Co.,  140  Mo.  458.  Lateral  R.  Co.,  198  Pa.  St.  461.    See 

5.  In   re  Hartford,  etc.,  R.  Co.,  74  also    Bessemer    Coke    Co.   v.    United 
Conn.  662,  where  a  railroad  company  Coal,  etc.,  Co.,  18  Pa.  Co.  Ct.  440. 
having   instituted   proceedings   under  474.  1.   Chicago,    etc«,   R.    Co.    v, 
one  act  had  lost  its  right  by  delay  to  Pontiac,  169  lU.  155  (conclusiveness  of 
proceed  to  final  condemnation.  city  ordinance);  Ligare  v.  Chicago,  etc., 

e.  Ia  Whoio Vamo to  Proeeod. —  Under  R.  Co.,  166  111.  249;  Gaoo  v.  Minne- 

an  act  empowering  a  town  board  to  apolis,  etc.,  R.  Co.,  ii4lowa7i3;  Tuttle 

acquire  lands  by  condemnation  the  pro-  v.  Moore,  3  Indian  Ter.  712  (power  of 

ceeding  may  be  instituted  in  the  name  Congress  over  land  in   Indian  Terri- 

of  such   board.    Jamaica  v.   Denton,  tory);  Moseley   v.  York  Shore  Water 

(Supm.   Ct.   Spec.  T.)  70  N.  Y.  Supp.  Co.,  94  Me.  83;  Minneapolis,  etc.,  R. 

837.  Co.  V,  Hartland,  85  Minn.  76;  Kansas 

473.    8.  Florida  Cent.,  etc.,  R.  Co.  City  v.   Marsh  Oil  Co.,  140  Mo.  458; 

V,   Bell,  (Fla.   1901)  31  So.  Rep.  259;  Northern  Pac.  R.  Co.  v.  Smith,  171  U. 

Childs  V.  Newport,  70  Vt.  62.    See  also  S.  260  (as  to  conclusiveness  of  grant  of 

Bnckwalter  v.  School  Dist.  No.  42,  65  right  of  way  by  Congress);  Backus  v. 

Kan.  603.     Compare  Hartford,  etc.,  R.  Fort  St.  Union  Depot  Co.,  169  U.  S.  557. 

Co.  V.  Montague,  72  Conn.  687,  under  S.  Arkansas,    —  McKennon     r.    St. 

a  statute  limiting  the  time  for  taking.  Louis,  etc.,  R.  Co.,  69  Ark.  104. 

S.  Siskiyou  County  v.  Gamlich,  no  California.  —San  Francisco,  etc.,  R. 

Cal.  94;   Santa  Ana  v.   Brnnner,  132  Co.   v.  Leviston,  134  Cal.  412;  Sutter 

Cal.  234;  Hopkins  v.  Chicago,  etc.,  R.  County  v,  Tisdale,  136  Cal.  474;  San 

Co.,  76  Minn.  70,  holding  that  the  aues-  Mateo  County  v,  Coburn,  (Cai.  1900)  63 

tion  cannot  be  raised  subsequently  in  Pac.  Rep.  78. 

an  action  for  damages.  Connecticut,  —  New    York,    etc.,    R. 

Aftor  Jury  TriaL  —  A  demand  for  a  Co.  v.  Long,  69  Conn.  424. 

commission  to  ascertain  the  necessity  Georgia,  —  Savannah,  etc.,  R.  Co.  v, 

for  taking  the  land  is  too  late  after  a  Postal  Tel.  Cable  Co.',  112  Ga.  941. 

jury  trial.    Thompson   v,  De  Weese-  Illimns,  —  Chicago,  etc.,   R.   Co.  v. 

Dye  Ditch,   etc.,    Co.,   25  Colo.   243;  Morrison,  195  111.  271;  Schuster  r.  Sani- 

Sledler  v.  Seely,  8  Colo.  App.  499.  tary  Dist.,  [77  III.  626. 

M6Mda|[  of  "  Veooiiary."  —  See  Santa  Afissouri,  —  St.  Louis  v.  Brown,  155 

Ana  V,    B runner,    132  Cal.   234;   San  Mo.  545;  Kansas,  etc..  Coal  R.  Co.  v. 

Francisco,  etc.,  R.  Co.  v.  Leviston,  134  Northwestern  Coal,  etc.,  Co.,  161  Mo. 

CaJ.  412;  Gibson  v,  Cann,  28  Colo.  499;  288. 

Kansas,    etc..  Coal   R.  Co.   v.   North-  Nebraska,  —  Howard  «r.  Clay  County, 

western  Coal,  etc.,  Co.,  161  Mo.  288;  H.  54  Neb.  443- 

C.  Fflcli  Coke  Co.  v.  Painter,  198  Pa.  St.  New  York,  —  Matter  of  Folts  St.,  18 

468-   Painter's  Lateral  R.  Co.,  198  Pa.  N.  Y.  App.  Div,  568. 
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474,  Covrti  to  Dtteradae.  —  See  note  5. 

479.  4.  Determining  Whether  Use  Is  Public  One.  —  See  notes  2,  3. 

476.  6.  BiTort  to  Apree  with  Landowner  — a.  Necessity. — 
See  notes  2,  3,  4. 

Eaiiiiig  OljMtlm  —  Waiver.  —  See  note  7. 

477.  b.  Sufficiency.  —  See  note  i. 

North  Carolina.SUA\iotdv,  Gretna  landowner    is    sufficient.      Still watec. 

boro,  124  N.  Car.  127.  etc  ,  St.  R.  Co.  v,  Slade,  36  N.  Y.  App. 

Ohio, — Covington,  etc.,  Bridge  Co.  Div.  587. 

V,  Magruder,  63  Ohio  St.  455.  8.  See  Mobile  etc.,  R.  Co.  v.  Postal 

TVxaj.  —  Croley  tr.  St.  Loais  South-  Tel.   Cable  Co.,    120  Ala.   21;    In  re 

western  R.  Co.,  (Tex.  Civ.  App.  1900)  Hartford,  etc.,  R    Co..  74  Conn.  662; 

56  S.   W.    Rep.    615;    Crary    v.   Port  Kansas,  etc..  Coal  R.   Co.  v.  North- 

Arthur  Channel,  etc.,  Co.,  92  Tex.  275.  western  Coal,  etc.,  Co.,  [61  Mo.  288. 

67a>l. —  Posul  Tel.  Cable  Co.  t'.  Ore-  476.    2.  Minneapolis,  etc.,  R.  Co. 

gon  Short-Line  R.  Co.,  23  Utah  474.  v.  Chicago,  etc.,  R.  Co.,  116  Iowa  681; 

Quantity.  —  But  in  Bennett  c.  Marion,  Marquette,  etc.,  R.  Co.  v,  Longyear, 

106  Iowa  628,  it  was  held  that  while  a  (Mich.  1903)  94  N.  W.  Rep.  670;  St. 

city  may  determine  for  itself  whether  Louis,  etc.,    K.   Co.   r.   Southwestern 

a    particular    improvement    shall    be  Telephone,   etc.,   Co.,   (C.   C.  A.)  121 

made,  the  landowner  may  question  the  Fed.  Rep.  276. 

amount  of  land  to  be  taken.  Owner   nnder   DIsaUlity.  —  Davis    r. 

474*    8.  It  is  only  in  an  extreme  case  Northwestern  £1.   R.  Co.,  170  III.  595 

that  the  court  will  be  justified  in  inter-  (infancy);   Manhattan  R.  Co.   r.   Mc- 

fering  upon  the  question  of  the  neces-  Kee,  i  N.  Y.  App.  Div.  488;  Stillwater, 

sity.    Chicago,  etc.,  R.  Co.  t/.  Morrison,  etc.,  St.  R.  Co.  v,  Slade,  36  N.  Y.  App. 

19s  III.  271.  Div.  587  (infancy). 

5.  Sanford  v,  Tucson,  (Ariz.  1903)  71  8.  New  York,  etc.,  R.  Co.  v.  Long, 
Pac.  Rep.  903;  Bigelow  v.  Draper,  6  69  Conn.  424;  McCotter  v.  New  Shore- 
N.  Dak.  152,  holding  that  the  question  ham,  (R.  I.  1898)  41  Atl.  Rep.  572. 
has  been  made  a  judicial  one  by  stat-  4.  See  Carlisle  v,  Des  Moines,  etc., 
ute,  triable  by  the  court  and  not  by  R.  Co.,  99  Iowa  345,  wherein  the  show- 
jury;  Stearns  v.  Barre,  73  Vt.  281,  hold-  ing  was  held  to  be  sufficient, 
ing  an  act  unconstitutional  which  7.  Schuster  r.  Sanitary  Dist.,  177  111. 
leaves  the  determination  of    the   ne-  626. 

cessit^  to   municipal  officers   without  Attempt    to    Agree     UnneoeMnrj.  — 

allowing  an  appeal  to  the  courts.     See  Helena  v.  Rogan,  27  Mont.  135. 

also  Toledo,  etc.,  R.  Co.  v,  Toledo,  5  Where  Consent  ol  the  Landowner  Is 

Ohio  Dec.  306,  7  OhioN.  P.  285;  High-  Veeessary,  if  such  owner  appears  and 

land  Boy  Gold  Min.  Co.  v,  Slrickley,  without  objection  files  his  claim   for 

(C.  C.  A.)  116  Fed.  Rep.  852.  damages,  and  no  appeal  is  taken  from 

Double  PnbUe  Use.  —  In  a  proceeding  the  award,  he  cannot  thereafter  object 

under  the  Ohio  statute  by  a  telegraph  to  the  taking  on  the  ground  that  he  did 

company  to  appropriate  a  part  of  a  not  consent.     Stronsky  v.   Hickman, 

railroad's  right  of  way,  it  is  jurisdic-  116  Iowa  651. 

tional  for  the  court  to  determine  the  477.  1.  McCotter  v.  New  Shore- 
effect  of  the  easement  sought  on  the  ham,  (R.  1. 1898)41  Atl.  Rep.  572;  Core 
railroad's  easement.  Cleveland,  etc.,  v,  Norfolk,  99  Va.  190. 
R.  Co.  V,  Ohio  Postal  Tel.  Cable  Co.,  68  As  to  the  SaAdenoy  of  the  Eflbrt  shown 
Ohio  St.  306.  See  also  St.  Louis,  etc.,  in  particular  cases,  see  St.  Louis,  etc., 
R.  Co.  V,  Southwestern  Telephone,  R.  Co.  p.  Postal  Tel.  Co.,  173  III.  508; 
etc.,  Co.,  (C.  C.  A.)  121   Fed.  Rep.  276.  Trotier  v,  St.  Louis,  etc.,  R.  Co.,  i8o 

479*    2.  Great  Western  Natural  Gas,  111.  471. 

etc.,  Co.  V.  Hawkins,  30  Ind.  App.  557;  PartieB  to  Agroeoient.  —  A  failure  to 

Lake  Koen  Nav.,  etc.,  Co.  v,  Klein,  63  agree    with    the    only    persons    from 

Kan.  484;    Apex  Transp.  Co.  v.  Gar-  whom  title  could  be  acquired  is  suffi- 

bade,  32  Oregon  582;  Norfolk,  etc.,  R.  cient  without  regard  to  other  parties 

Co.  7%  Nighbert,  46  W.  Va.  202.  having  an  interest  in  the  land.    Thomas 

An  Admission  of  Pnblie  Jeeessity  by  the  v,  St.  Louis,  etc.,  R.  Co..  164  III.  634. 
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4TT.  IV.  JvmifDZonpv  —  1.  Ia  CtoiifraL  —  See  note  ^. 

4T8«  Tmim.  —  See  notes  3,  4,  5. 

479.  S.  Juriidielioii  of  Ptrtieabur  Covrti  —  f  adttai  Ooim.  —  See 
notes  I,  2. 

itato  o»utt.  —  See  note  3. 

And  It  is  not  necessary  to  seek  the  Tel.  Co.   173  III.  508,  quoting  7  Encyc. 

consent  of  a  mortgagee.    Coles  v.  Mid-  of  Pl.  and  Pr.  478. 

land  Telephone,  etc..  Co.,  67  N.  J.  L.  ft.  State  ».  Rowe,  69  Ark.  642. 

MfKjifirmedtA  N.  1.  L.  413.  OeattaiautetaVotApiUoshto.-  -Sanu 

477.    t.  Only  Tiihoaal  Anthtrind Cto  Rosa  v,  Foanuin  Water  Co..  138  Cal. 

Aiel.  —  Levee    Com'rs    v.    Brooks,    76  579. 

Miss.  635.  Grmad  te  Change.  —  An  order  per- 

ftpjir fcr  TwMrtlsts  g—SMtoa,—  Stein-  mitting  the  condemning  party  to  take 

hart  V.  Superior  Ct.,  137  Cal.  575.  possession  without  notice,  made  on  an 

But  a  statute  authorising  the  taking  insufficient    preliminary    deposit,  has 

of  private  property  by  the  state  or  a  been  held  not  to  show  such  prejudice 

municipality  without  prior  or  concur-  on  the  part  of  the  judge  as  to  require 

rent  payment  may  be  valid  if  a  sure,  a  change  of  venue.    Colorado  Fuel, 

snflicient,  and   convenient   remedy  is  etc.Co.  v.  FourMileR.  Co.iSqCoIo.qo. 

provided  by  which  the  owner  can  sub-  4ro*    1«  U.  S.  v.  Eisenbeis,  (C.  C. 

seqnently  coerce  payment  by  legal  pro-  A.)  iia  Fed.  Rep.  190,  holding  that  the 

ceedings.     Coanoll j    v.    Van    Wyck,  court  accoutres  exclusive  jurisdiction  as 

(Supm.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.)  to  quesuons  properly  arising  In  the 

746;  Matter  of  New  York,  (Supm.  Ct.  proceeding;  In  re  Delafield,  109  Fed. 

Spec.  T.)  73  N.  Y.  Snpp.  378;  Saunders  Rep.   577;    Posul  Tel.  Cable  Co.   v. 

V,   Memphis,  etc.,  R.  Co.,  loi  Tenn.  Cleveland,  etc.,  R.  Co.,  94.  Fed.  Rep. 

ao6.    As,  lor  example,  by  securing  the  234.    See  also  Chappell  v.  U.  S.,  81 

amount   of    the    preliminary    award.  Fed.  Rep.  764,  43  U.  S.  App.  539. 

Backus  V,  Fort  St.  Union  Depot  Co.,  2.  Postal  Tel.  Cable  Co.  v.  Southern 

169  U.  S.   5S7.    See  also,  under  the  R.  Co..  122  Fed.  Rep.  156. 

Ptrnmsflvania    general    railroad    laws.  As  to  Ofooads  te  SmbovsI,  see  Trutier 

which,  however,  do  not  apply  to  lateral  v.  St.  Louis,  etc.,  R.  Co..  180  111.  471, 

railroads.  In  re  Lake  Erie   Limestone  and  see  generally  Removal  of  Causes. 

Co.,  188  Pa.  St.  509.  S.  Mssssshnsetts  —  Supreme  Judicial 

4T6.  S.  Santa  Rosa  v.  Fountain  Court,  —  A  petition  to  recover  dam- 
Water  Co..  138  Cal.  S79;  Wabash  R.  ages  for  the  destruction  of  an  estab- 
Co.  V,  Cincinnati,  etc..  R.  Co.,  29  Ind.  lished  business,  alleged  to  have  been 
App.  546.  caused  under  the  Metropolitan  Water- 

Tha  Ligidatut  Kay  Ohaags  the  Salt.  Supply  Act,  must  be  brought  in  the 

—  Tolnca,  etc.,  R.  Co.  v.   Haws,  T94  Supreme  | udicial  Court,  and  not  in  the 

111.  ga  {citing  7  Encyc.  of  Pl.  and  Pr.  Superior  Court.    Sawyer  v,  Metropoli- 

478];  St.  Louis,  etc..  R.  Co.  v,  Posul  tan  Water  Board.  178  Mass.  267. 

TeL  Co..  173  111.  508.  Vew  T«rk  —  County    Court,  —  In    a 

WhH«  tea  Traet  lies  ia  Two  Oovatlta  proceeding  in  the  County  Court  to  as- 

the    petition    may  be  filed    in  either  sess  damages  for  land  appropriated  by 

county.    Toluca,  etc..  R.  Co.  v.  Haws,  a  village  for  a  street,  the  constitutional 

194  III.  9a;   South  Carolina,  etc.,  R.  provision  that  the  jurisdiction  of  the 

Co.  V.  American  Telephone,  etc.,  Co.,  court  shall  not  be  extended  so  as  to  au- 

65  S.  Car.  459.  thorise  an  action  therein  for  the  re- 

Tdamih Sight  «f  Way.—  An  action  covery  of  money  only  against  a  non- 

to  condemn  a  right  of  way  for  a  tele-  resident  of  the  county  does  not  apply. 

graph  line  along  a  railroad  right  of  because  the  proceeding  is  not  an  action. 

way  may  be  brought  in  any  county  but  a  special  proceeding.     Matter  of 

through  which  the  land  runs.     Hous-  Folts  St.,  18  N.  Y.  App.  Div.  568. 

too.  etc.,  R.  Co.  V.   Postal  Tel.  Cable  ^nMrn— County  Courts.^  As   to  ap- 

Co.,  18  Tex.  Civ.  App.  503.  Postal  Tel.  peals  to  the  County  Court  from  the 

Cable  Co.  v.  Oregon  Short-Line  R.  Co.,  Commissioners*  Court,  see  Huggins  v. 

23  Utah  474;  Postal  Tel.  Cable  Co.  r.  Hurt,  33  Tex.  Civ.  App.  404;  Karnes 

Southern  R.  Co..  gc  Fed.  Rep.  30.  County  v.   Nichols.  (Tex.   Civ.   App. 

4,  St.    Louis,  etc  .  R.  Co.  v.  Posul  1899)  54  S.  W.  Rep.  656. 
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489.  ▼.  HOTICI  —  P100BB8  —  1.  Hecenity  — %9amX  BoetriM  that 
OwMr  Xut  Have  Votioe.  —  See  note  I. 
'  483.  See  note  i. 

Oantrarj  Doctrine  —  Vo  Votioe  Xaqnired.  —  See  note  3. 
489.  ttotntory  Votioe  !■  JnrUdletional  and  Xntt  Be  OiTen.  —  See  note  2. 
486.  Votioe  Bkonld  Be  Given  Althongli  Hot  Xeqnired  by  Statute.  —  See 
note  I. 

Beoeiaity  of  Botioe  Implied.  —  See  notes  2,  3. 
488.  2.  To  Whom  Given  —  Who  Are  "  Ownen/*  **  Oeeapanta,'*  or  "  Per- 
iona  latereeted,"  Within  Statatei.  —  See  note  6. 

489.    1.  Matter  of  New  York,  22  K.  S.  A  Gitj  Charter  Hot  Pitvidiag  for 

Y.   App.   Div.   124,    holding   that  due  Botioe  to  persons  whose  property  was 

process  of  law  involves  not  only  notice  not  benefited  by  the  taking,  but  requir- 

to  the  owner,  but  an  opportunity  to  be  ing  notice  to  persons  whose  property 

heard;  Woolard  r.  Nashville,  108  Tenn.  was  benefited,  was  upheld  as  to  the 

353:    Bowie  County  v.   Powell,   (Tex.  latter  class  ot   persons  in   Matter  of 

Civ.  App.  1901)66  S.  W.  Rep.  237.     See  Oneida  St.,  37  N.  Y.  App.  Div.  266.  re- 

also  infra ^  X,  i.  <j.  In  General,  versing  (County  Cl.)  22  Misc.  (N.  Y.) 

483.    1.  Bay  in  Court  on  Qneition  of  235. 

Compenaation.  —  The  state  may  appro-  8.  Woolard  v.   Nashville,  108  Tenn. 

priaie  private  property  by  legislation  353. 

without  giving  10  the  landowner  a  day  488.    6.  Agent —  Service  Held  Suffi' 

in  court  to  be  heard  as  to  the  right  to  cienU  —  Watkins  v    Hopkins  County, 

appiopriate,  but  the  owner  has  a  right  (Tex.  Civ.  App.  1903)  72  S.  W.  Rep. 

to  his  day  in  court  on  the  question  of  872.     See  also  Peach  Bottom  R.  Co.  v. 

compensation.     People  v,  Adirondack  McAlister,  7  Pa.  Super.  Ct.  574,  42  \V. 

R.  Co..  160  N.  Y.  225,  affirmed  176  U.  N.  C.  (Pa.)  433. 

S.  335.  Xortigagee  Entitled  to   Botiee.  —  See 

S.  Buckwalter  v.   School   DIsi.   No.  Matter  of  Oneida  St.,  (County  Ct.)  22 

42,  65  Kan.  603  (means  provided  for  de-  Misc.  (N.  Y  )  235;  Harrison  v.  Sabina, 

termining  value  of    property   taken);  i  Ohio  Cir.  Dec.  30;  Garvin  v,  Colum- 

Sullivan     v,     Cline,    33    Oregon    260  bus,  5  Ohio  Dec.  333,  5  Ohio  N.  P. 

(remedy  given  by  appeal).  236. 

'    48d*    2.  Connecticut,  —  New  Haven  Pnrohaeen.  —  Houston    v.    Paterson 

V,  New  York,  etc.,  R.  Co.,  72  Conn.  State  Line  Traction  Co.,(N.  J.  1903)54 

225.  Atl.    Rep.    ^o'i,  following    Plumer    v. 

Illinois,  —  Hamilton    v.    Highway  Wausau  Boom  Co.,  49  Wis.  440,  cited 

Com*rs,  203  111.  269.  in  this  note  in  the  original  article. 

'    Indiana.  —  Ft.  Wayne  v.  Ft.  Wayne,  Botioe  to  a  Tmatee  has  been  held  to 

etc.,  R.  Co  ,  149  Ind.  25.  be   unnecessary    where   the  equitable 

Missouri.  —  Nishnabotna    Drainage  owner  in  possession  was  duly  notified. 

Dist.  V.  Campbell,  154  Mo.   151;  Wil-  Harkins  v,  Asheville,  123  N.  Car.  636. 

Hams  V,  Kirby,  169  Mo.  622.  Botioe  to  the  Heirs  and  appearance  by 

Texas.  —  Missouri,   etc.,   R.  Co.   v.  them   has  been   held   to  be  sufficient 

Austin,  (Tex.  Civ.  App.  1897)  40  S.  W.  after  the  death  of  the  owner.     Allen  v. 

Rep.  35.  Chicago,  176  HI.  113. 

ftatntory  Botioe  BnilLcient.  ^  Galves-  Where  Commonity  Property  Is  the  Sab- 
ton,   etc.,   R.  Co.  v.  Baudat,  18  Tex.  Jeet  of  the  proceedings,  the  wife  is  en- 
Civ.  App.   595:   Gulf,  etc.,  R.  Co.  v.  titled   to  notice.     Chehalis  County  v. 
Southwestern  Tel.,  etc.,  Co.,  18  Tex.  Ellingson,  21  Wash.  638. 
Civ.  App.  500.  Owner  of  Easement.  —  A  railroad  hav- 

Failnre  to  Give  Botioe  to  All  Parties  ing  a  valid  easement  in  land  by  writing 

will  not  invalidate  the  proceeding  as  to  not  under  seal  or  recorded,  and  being 

parties  duly  served.    State  v.  Superior  in  possession,  is  entitled  to  notice  of  a 

Ct..  31  Wash.  445.  proceeding  by  another  railroad  com- 

486.     1.  Aldrcdge  v.   School    Dist.  pany  to  acquire  the  same  land.     Union 

No.  16,  10  Okla.  6^,  quoting  7  Encyc.  Terminal  R.  Co.  v,  Kansas  City  Belt 

OF  Pl.  and  Pr.  485.  R.  Co.,  9  Kan.  App.  281. 
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490.  3.  Form  and  BnAeienoy  —  a.  Generally.  —  See  note  3. 

491.  b.  Formal  Requisites.  —  See  note  2. 

c.  What  Notice  Should  Contain.  —  See  notes  3,  5, 
4!Mi.  €.  Notice  of  Adjournment  or  New  Proceedings. 

—  See  note  6. 

493.  4.  Service  —  a.  Personal  Service.  —  See  note  6.    See 

generally  SERVICE  OF  PROCESS  AND  PAPERS. 

494.  See  note  i. 

b.  Posting.  —  See  notes  5,  6. 

c.  Publication.  —  See  note  8. 

495.  See  note  i. 

Time  of  Pnblioation.  —  See  note  2. 

496.  d.  Proof  of  Service.  —  See  note  4. 

497.  6.  Waiver  of  Hotice  by  Appearance  or  Otherwiie.  —  See 
note  3. 

499.  6.  Prooeea  —  See  notes  2,  3. 

A  Bailroed  Gompui J  Which  Hat  Filed  %  Hamilton  v.  Highway  Com*r8,  203  111. 

Hap  and  profile  for  an  extension  of  its  269. 

road  through  certain  lands,  but  has  not  8.  Pablioation   Bofleient.  —  Chicago, 

instituted   condemnation    proceedings  etc.,  R.  Co.  v,  Selders,  4  Kan.  App. 

thereon,  is  not,  it  would  seem,  entitled  497;  Kansas,  etc.,  R.  Co.  r.  Phipps,  4 

to  notice  of  proceedings  by  the  state  to  Kan.  App.  252;  Gately  v.  Old  Colony 

appropriate  such  lands  for  a  part  of  the  R.   Co.,    171   Mass.   494;    Harrisburg, 

forest  preserve.     People  t*.  Adirondack  etc..  Turnpike,   2   Dauphin   Co.   Rep. 

R.  Co..  160  N.  V.  225,  reversing  39  N.  (Pa.)  51;  Wight  v.  Davidson,  181  U.  S. 

Y.  App.  Div.  34.  371  (publication  in  street  proceedings, 

4M.    8.  The  Same  Votiee  Should  Be  under  Act  of  Congress,  in  the  District 

GiTflB  to  a  Harried  Woman  as  is  required  of  Coiumbia), 

to  l>e  given  to  all  other  owners.     Bau-  495,     1.  Kansas  City  v,  Mastin,  169 

bie  V.  Ossman,  142  Mo.  499.  Mo.  80,  holding  that  the  notice  need 

491.    2.  Ai  to  Title  and  Addresi  under  not  recite  that  the  newspaper  in  which 

the  Texas  statute,  see  Asher  v,  Jones  it  is  published  is  the  particular  one  au- 

Connty,  (Tex.  Civ.  App.  1902)68  S.  W.  thorized. 

Rep.  551.  As  to  the  Sofloienoy  of  the  AfBldaTit  on 

8.  Williams  v,  Kirby,  169  Mo.  622.  collateral  attack,  see  Allen  v,  Chicago, 

5.  See  Savannah,  etc.R.  Co.  v.  Postal  176  111.  113. 

Tel.  Cable  Co.,  115  Ga.   554,  holding  2.  See  Nishnabotna  Drainage  Dist. 

that  the  notice  in  a  proceeding  by  a  v.  Campbell,  154  Mo.  151,  holding  that 

telegraph  company  to  condemn  a  route  after  the   first  publication   the  notice 

along  a  railroad  right  of  way  was  prop-  may  be  published  weekly, 

eriy  amended  and  sufficiently  definite.  4f96.    4.  Hunt  v.  Card,  94  Me.  386, 

499.    6.  Matter  of  Brooklyn  EI.  R.  holding  that  in  a  collateral  proceeding 

Co.,  (Supm.  Ct.  Spec.  T.)  25  Misc.  (N.  the  record  of  the  commissioners  was 

Y.)i20.  sufficient  prima    facie   evidence    that 

498.    6.  Long  v,  Emporia,  59  Kan.  notice  was  given  or  waived. 

46.  497.    8.  Towns  z^.  Klamath  County, 

494.     1.  Matter   of   New  York,   22  33    Oregon    225    (appearance    in    the 

N.  Y.  App.  Div.  124.  County    Court    after    the     report    of 

5.  Nishnabotna  Drainage  Dist.  v.  viewers);  Galveston,  etc.,  R.  Co.  v, 
Campbell.  154  Mo.  151.  See  also  Mc-  Baudat.  18  Tex.  Civ.  App.  595.  See 
Intosh  f .  Pittsburg,  112  Fed.  Rep.  705.  also  Canyon  County  v.  Toole,  (Idaho 

6.  Oentiaiuuieo.  —  Where  the  statute  1902)  69  Pac.  Rep.  320. 

requires  a  justice  to  continue  the  hear-  499«    2.  Carolina,   etc.,   R.   Co.    r. 

ing  for  twelve  days  where  service  is  Pennearden  Lumber,  etc.,  Co.,  132  N. 

made  by  posting  notice,  the  justice  has  Car.  644. 

no  jurisdiction  to  hear  the  case  where  Botom.  —  The  summons  is  properly 

there  has  been  no  such  continuance,  made  returnable  to  the  court,  and  not 
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4II9.  71  Pabthi  —  1.  Oeiwral  BqIm  —  a.  Parties  Com- 

PLAIN  ANT.  —  See  notes  4,  5. 

JIOO,  Bight  of  LaiidowBMr  to  Baglii  PrMMdiagt.  —  See  notes  2^  3. 

«MI1.  b.  Parties  Defendant  —  vtoMMiy  Hniti.  —  See  note  6. 

SOS.  UantoMMury  «r  ImpropMr  PartiM.  —  See  note  I. 
Joiader  of  Partitt  B«fendaat.  —  See  note  3. 

to  the  judge,  though  the  petition  is  pre-  re  Fisher.  178  Pa.  St.  325;  Charaley  v, 

sented  to  him  in  vacation.    St.  Louis,  Shawano  Water  Power,  etc.,  Co..  109 

etc.,  R.  Co.  V,  Posul  Tel.  Co.,  173  111.  Wis.  563;  Stewart  v,  Milwaukee  Elec- 

508.  trie  R.,  etc.,  Co.,  no  Wis.  540;  In  re 

4M.  8.  Oljaetioiis  Are  Waived  by  ap.  Delafield,  109  Fed.  Rep.  577  (land  ap- 
pearing voluntarily,  participating  in  propriated  by  municipal  ordinance 
the  proceedings,  demanding  a  jury  to  under  the  Pennsyhfania  statute).  See 
determine  the  damages,  etc.  Si.  Louis,  also  Richardson  v,  Mississippi  Levee 
etc.,  R.  Co.  V.  Donovan,  149  Mo.  93.  Com'rs.  77  Miss.  518.    And  see  infra^ 

4.  Bailroad  or  Seoeivar.  —  A  proceed-  XVIII.  Remedies  of  Landowner, 

ing  to  condemn  property  for  railroad  The  Widow  aad  Ghildna  of  the  origi- 

pur poses  should  be  in  the  name  of  the  nal  owner  may  bring  the  proceeding 

railroad  company  though  its  property  where  the  land  descended  to  them  after 

is  in  the  hands  of  a  receiver,  but  a  de-  the  occupation  and  before  the  passage 

feet  in  this  respect  may  be  amended  of  the  statute.    Stewart  v,  Milwaukee 

after  a  verdict  fixing   compensation.  Electric  R.,  etc.,  Co.,  no  Wis.  540. 

Bigelow  V,  Draper,  6  N.  Dak.  153.  Bat  the  Adndaistrator  of  the  owner 

ladividaaL  —  While    an    individual  who  died   befoie    the    taking   cannot 

may  bring  the  proceeding  if  he  is  in  maintain  a  petition  for  viewers  under 

charge  of  a  public  use,  it  is  only  in  the  Pennsylvania  statute.     Mounti  v. 

such  case,  and  it  cannot  be  btought  by  Philadelphia,  etc.,  R.  Co.,  203  Pa.  St. 

an  individual  merely  as  an  agent  with-  128. 

out  alleging  such  agency;   one  who  A  Valid  TaUag  is  essential  to  the 

seeks  a  right  of  way  to  sell  merely  is  landowner*s  right  to  maintain  the  pro- 

not  in  charge  of  a  public  use.     Bever-  ceeding  wnA^x  yXi^  Massachusetts  %XMXavt, 

idge  V,  Lewis,  137  Cal.  619.  Bishop  v.  North  Adams  Fire  Dist.,  167 

6.  Banks  v.  School  Directors,  194  111.  Mass.  364.    See  also  Mitchell  v.  Union 

247  (school   trustees);  Kansas  City  v.  Electric  Co.,  70  N.  H.  569. 

Mastin,   169  Mo.  80  (city);  Matter  of  A  Petltioa  Hot  Filid  ia  Tiao  may  be 

Board  of  Water  Com'rs,  71  N.  Y.  App.  dismissed    on    motion.      McGrath    9. 

Div.  544  (board  of  water  commission-  Watertown,  181  Mass.  380. 

ers);  Matter  of  New  York.  74  N.  Y.  AppUoatioa  of  Vow  Statato  to  PoiMnloa 

App.  Div,  343  (board  of  street  opening  Alroadv  Takoa.  —  Stewart  v,  Milwaukee 

and  improvement).  Electric  R.,  etc.,  Co.,  110  Wis.  54a 

Whoro  the  Power  Is  Oraatod  to  Two  Ml.  6.  Tozaa.  — All  claimants  to 
Bodies,  to  one  generally  and  to  the  other  the  property  may  be  joined.  Davidson 
under  specific  circumstances,  the  power  v,  Texas,  etc.,  R.  Co.,  (Tex.  Civ.  App. 
may  be  exercised  by  the  latter  body  1902)  67  S.  W.  Rep.  1093. 
only  under  the  limitations  and  circum-  503.  L  Owaen  WIm  Eavo  Ooavofid 
stances  specifically  enumerated.  White-  All  Their  latoreit  to  the  condemner  be- 
head V,  D'-nver,  13  Colo.  App.  134.  fore  the  proceedings  are  brought  need 

A  Part  Owoor  may  bring  the  proceed-  not  be  joined  for  the  purpose  of  assess- 
ing in  a  proper  case  under  the  Cali-  ing  the  damages  to  their  mortgagee. 
fornia  statute.  Los  Angeles  v.  Pome-  Marquette,  etc.,  R.  Co.  v.  Longyear, 
roy,  124  Cal.  597.  (Mich.  1903)  94  N.  W.  Rep.  670. 

MO.    2.  Russell   v,  Chicago,   etc..  Tho  ManloipaHty  need  not  be  joined 

Electric  R.  Co..  98  111.  App.  347.  in  a  proceeding  against  the  owner  of 

8,  Pennell  v.  Card,  96  Me.  392;  Boston  the  fee  by  a  traction  company  to  con- 
El.  R.  Co.  V,  Presho,  174  Mass.  99;  demn  a  right  of  way  in  land  dedicated 
Jewell  V.  Rochester,  68  N.  H.  603  (as  but  not  accepted  for  a  public  street, 
to  remedy  by  one  not  a  party  to  the  Pease  r.  Paterson,  etc..  Traction  Co., 
original  proceedings);  Matter  of  (N.  J.  1903)  54  Atl.  Rep.  524. 
Hodge,  (Siipm.  Ct.  Spec.  T.)  28  Misc.  8.  Braun  z*.  Metropolitan  West  Side 
(N.  Y.)  104  (drainage  proceedings);  In  El.  R.  Co.,  166  111.  434,  permitting  one 
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ti04.  See  note  2. 

c.  Defect  of  Parties  and  How  Cured.  —  See  note  3. 

S%&m  V«w  PftrtiM  —  Interrention.  —  See  note  3. 
■abttitiitlon.  —  See  note  4. 

2.  Particiilar  Application!  —  a.  Grantor  and  Grantee 

—  e«Birml  Enlft.  —  See  note  6. 

ti07«  Szseatory  Contraets.  —  See  note  2. 

SM%.  c.  Mortgagor  and  Mortgagee.  —  See  notes  2,  3. 

fflO.  d.  Husband  and  Wife.—  See  note  i. 

fflS.  Vn.  PuADuro  —  1.  HecoMity  of  Petition,  Complaint,  He. 

—  See  note  5. 
jll4.  See  note  i. 

proceeding  or  separate  proceedings  by  Wash.  445,  qtt^Hng   7  Encyc.  or  Pl* 

a    railroad  company  againsc  several  and  Pr.  507. 

parcels  of  land;  Johnstown  v.  Wade,  30  As  to  JoUidar  of  tho  ftato  where  there 

N.   Y.    App.    Div.   5,   pcrmkiing  one  is  an  executory  contract  between  Che 

proceeding    or   separate    proceedings  slate  and  an  individual  for  the  purchase 

against  several  parcels  of  land  in  street  of  the  land,  see  North  River  Boom  Co. 

opening.  v.  Smith,  15  Wash.  138.    See  also  Buck- 

M4.    S.  Indiana,   ecc,   R.    Co.    v,  waiter  v.  School  Dist.  No.  42,  65  Kan. 

Conness,  184  III.  178;  Marquette,  etc.,  603. 

R.  Co.  V,  Longyear,  (Mich.  igo3)  94  M0«    2.  Put-in-Bay  v,  Stimmel,  7 

N.  W.  Rep.  670.  Ohio  Cir.  Dec.  380. 

8.  St.  Louis,  etc.,  R.  Co.  v.  Postal  8.  Longwell  v,  Kansas  City,  69  Mo. 

Tel.  Co.,  173  111.  508;  Stale  v,  Superior  App.  177. 

Ct..  31  Wash.  445  [each  quoting  7  Whoro  iuffloioBt  Lands  An  Lofl  to  80- 
Encyc.  of  Pl.  and  Pr.  504J;  Illinois  euro  the  Mortgage,  condemnation  pro- 
Cent.  R.  Co.  tf.  Normal.  175  III.  562;  ceedings  for  street  purposes  will  not  be 
Allen  V.  Chicago,  176  III.  113:  Ma|[-  void  00  collateral  attack  for  the  omis- 
quetie,  etc.,  R.  Co.  v,  Longyear,  (Mich,  slon  of  the  mortgagee  of  a  part  of  the 
1903)  04  N.  W.  Rep.  670.  land.    Smith  v,  Detroit,  i9o  Mich.  572. 

Mft*    8.  Idonors  may  in  equity  have  dlO«    1.  Grandjean  v,  San  Antonio, 

the  fund  applied  to  their  claims.    Mack  (Tex.  Civ.  App.   1897)  38  S.  W.  Rep. 

9.  Eastern,  etc  ,  R.  Co.,  10  Pa.  Dist.  837  (as  to  separate  estate). 

103.  7  Northam.  Co.  Rep.  (Pa.)  318.  I(13.    5.  Nashville,  etc.,  R.  Co.  v, 

OoUalend  Controvonioo.  —  Under  the  Hobbs,  120  Ala.  600:  State  v,  Polk 
statute  in  North  Dakota  the  court  is  to  County,  87  Minn.  325. 
determine  any  controversy  between  the  Statutes  Ooremiiig  the  ParUealar  Pro- 
original  parties  without  interpleading  oeoding  control  and  should  be  consulted, 
other  parties  whenever  it  can  do  so  See,  for  example,  Lile  v,  Gibson,  91 
without  prejudice  to  the  rights  of  such  Mo.  App.  480,  set  out  under  Drainage, 
other  parties  or  of  the  parties  to  the  ante^  holding  that  in  drainage  proceed- 
record,  but  it  is  proper  to  refuse  to  con-  ings  a  petition  is  not  required, 
sider  collateral  controversies  as  be-  Sl4.  1.  On  Appeal  to  Jury.  —  In 
tween  original  parties  and  others.  Texas^  under  the  statute,  upon  oppo- 
North western  Telephone  Exch.  Co.  sition  to  ihe  award  of  commissioners, 
V,  Northern  Pac.  R.  Co.,  9  N.  Dak.  filed  with  the  county  judge,  etc.,  the 
339.  cause  is  tried  as  other  civil  causes. 

4.  See  Kansas  City,  etc.,  R.  Co.  v,  Texas,  etc.,  R.  Co.  v.  Postal  Tel.  Cable 

Way.  60  Kan.  856,  56  Pac.  Rep.  78,  Co.,  (Tex.  Civ.  App.  1899)  52  S.  W. 

holding  that  substitution  cannot  be  en-  Rep.  108. 

forced  after  one  year.    And  see  gen-  In  Kansas^  in  the  District  Court,  it  is 

erally  Substitution  op  Parties.  within  the  discretion  of  the  court  to  re- 

6.  The  Holder  of  a  Vondiv's  Lion  on  ihe  fuse  to  require  the  landowner  to  file  a 

land   has  been   held   to  be  a    proper  petition    or    bill    of    particulars  or  to 

party.     Thomas  v.  St.  Louis,  etc.,  R.  make  a  petition   filed    more  specific. 

Co.,  164  III.  634.  Southwestern  Mineral  R.  Co.  v.  Rus- 

M7«    2.  Sute  v.  Superior  Ct.,  31  sell,  7  Kan.  App.  503.     But  after  the 

351 


sis-a»o 


EMINENT  DOMAIN. 


Vol.  VII. 


phone,    etc.,   Co.,   67    N.    J.    L.  490, 
affirmed  tA  N.  J.  L.  413. 


ffljl.  2.  Formal  Bequisites  —  Veriiying.  —  See  note  6. 
<I16.  3.  Bofloienoy  —  Oenerally.  —  See  notes  5,  6,  8. 
917.  See  note  2. 

4.  Averments  of  Jnrifdiotional  Facts.  —  See  note  3. 
jll8.  See  note  i. 
919.  6.  Designating  Parties  and  Persons  Interested.  —  See  notes 

1,3. 
<{90.  6.  Description  of  Premises  —  a.  Necessity.  —  See  note  i . 

death  of  the  landowner,  one  who  re-  Stipalation  in  Petition  Unding.  —  See 

vives   the   action   as  administrator  or  Lyon  v.   Hammond,  etc.,  R.  Co.,  167 

heir  at  law  must  allege  and  prove  his  111.   527;    St.    Louis,    etc.,    R.   Co.   v. 

riKht   to    do  so.     Medicine   Lodge   v.  Postal  Tel.  Co.,  173  III.  508;  St.  Louis, 

Horner,  7  Kan.  A  pp.  652.  etc.,  R.  Co.  v.  Southwestern  Telephone, 

did.    6.  The   Cmrporata  Seal    is  not  etc.,  Co.,  (C.  C.  A.)  121  Fed.  Rep.  276. 

necessary.      Coles   v.    Midland    Tele-  8.  Hartford,  etc.,  R.  Co.  v.  Wagner. 

73  Conn.  506,  holding  an  allegation  of 
amendment  of  the  plaintiff's  charter  to 

dl6.    5.  Glazier  V.  New  Jersey,  etc.,  be    sufficient    without    alleging    facts 

R.  Co.,  60  K.  J.  L.  353.  showing  due  adoption  of  the  amend- 

A  Complaint  Conforming  to  the  Statute  ment;  Phillips  v.  Scales  Mound,    195 

in    the    particular  case    is    sufficient.  111.  353,  holding  that  matters  of  judicial 

Santa  Ana  v,   Brunner,  132  Cal.  234;  notice  need  not  be  alleged. 

Florida  Cent.,   etc.,   R.    Co.   v.   Bell,  dill.    L  Champlain  v.  McCrea,  33 

(Fla.  1901)  31  So.  Rep.  259;  Chicago,  N.  Y.  App.  Div.  259.     See  also  Hart- 

eic,  R.  Co.  V,  Pontiac,  169  HI.   155;  ford,  etc.,  R.  Co.  v,  Wagner,  73  Conn. 

Chicago,  etc.,  Coal  Co.  v.  Streator,  172  506;  Canyon  County  v.  Toole,  (Idaho 

111.  435;  Benton  Harbor  Terminal  R.  1902)  6^  Pac.  Rep.  320.  in  which  cases 

Co.    7/.    Hall,   (Micb.    1902)  91   N.   W.  the  petitions  were  held  to  be  sufficient. 

Rep.  643;  Brinkerhoff  v,  Newark,  etc.,  Xatton  Which  Are  Hot  Conditions,  as 

Traction  Co.,  66  N.  J.  L.  478;  Towns  an   offer   to  agree   with    the    adverse 

V.  Klamath  County,  33  Oregon  225.  party    on    commissioners    to    be    ap- 

On  Appeal  by  a  landowner  from  an  pointed,  need  not  be  pleaded.     Texas 

award  of  commissioners  to  the  County  Midland  R.  Co.  v.  Southwestern  Tel., 

Court,  his  petition  alleging  the  amount  etc.,  Co.,  (Tex.  Civ.  App.   1900)57  S. 

of  his  damages  and  that  his  claim  for  W.  Rep.  312. 

them  had  been  presented  to  and   re-  ft  19.    1.  See   Marcellus  Electric  R. 

jected   by   the  Commissioners'  Court,  Co.  v.  Crisler,  (Supm.  Ct.  Spec.  T.)  33 

except   for   the  sum    which  had  been  Misc.  (N.  Y.)  i. 

awarded  by  them,  states  a  good  cause  3.  Where  Some  of  the  DefiBndanti  Are 

of  action  without  the  aid  of  the  certified  Bnod  by  Fietitiona  Vamei,  the  complaint 

proceedings  attached   to  and  made  a  should   be  amended  by  inserting  the 

part  of  the  petition.     Karnes  County  t^.  true    names    of     those    who    appear. 

Ray,   (Tex.  Civ.  App.  1900)  57  S.  W.  Alameda  County  v,  Crocker,  125  Cal. 
Rep.  76. 

6.  Erie,  etc.,  R.  Co.  v,  Welch,  i  N. 
Y.  App.  Div.  140. 


lOI. 


590.    1.  Hobbs  v,  Nashville,  etc., 
R.  Co.,  122  Ala.  602;  Nashville,  etc.. 


Evidentiary  Faoti  need  not  be  set  out.     R.  Co.  v.   Hobbs.  120  Ala.  600;  Wil- 


Sullivan  v.  Cline,  33  Oregon  260. 
Intention  to  Complete   Work.  —  Mar^ 


liams  V.  Kiiby,  169  Mo.  622. 
Who  Hay  Object.  —  One  whose  land 


quette,  etc.,  R.  Co.  v.  Longyear,  (Mich,  is  fully  described  cannot  object  to  a 

1903)  94  N.  W.  Rep.  670,  holding  that  petition  because  it  does  not  describe 

the    allegations    need    not   follow   the  the  land  owned  by  other  respondents 

language  of  the  statute  literally.  who  have  either  disclaimed  any  inter- 

§.  Coles  V.  Midland  Telephone,  etc.,  est  or  have  assented  to  the  improve- 

Co.,  67  N.  J.  L.  490.  affirmed  68  N.  J.  ment  and  agreed  to  convey.     Pontiac 

L.  413;  Lewis  County  v.  Schobey,  31  v.  Lull,  11 1  Mich.  509. 


Wash.  357. 


In  a  Froooeding  by  the  Landowner  the 


51T«    S.  St.   Louis,  etc.,  R.  C^.  v.     damages  and  benefits  will  be  assessed 


Knapp,  160  Mo.  396. 


for  the  particular  land  covered  by  the 
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JISIO.  b.  Sufficiency  —  in  Gencni.  —  See  notes  2,  3. 
jl91«  See  notes  2»  3. 

599«  What  Deteriptions  Are  Baffideat.  —  See  note  I. 
jl93.  What  Beieriptioiis  Are  Inmiffleieiit.  —  See  note  I. 
jl34.  XfiMt  of  Imperfeet  Deeeripdon.  —  See  note  3. 

c.  References   to   Maps,  Schedules,  Etc. —  See 
note  5. 

•ISIS.  7.  Allegations    of   Quantity  and    Value  —  aaaatlty.  —  See 
notes  2,  3. 

pleading.      H.   C.   Frick  Coke  Co.  v,  591*    8.  In  re  Front,   etc.,   Si.   R. 

Painter,  198  Pa.  St.  468.  Co.,    i    Penn.    (Del.)  370  (route    de- 

ftSO.    S.  Gulf,  etc,  R.  Co.  17.  South-  termined  by  legislature), 

western  Tel.,  etc.,  Co.,   18  Tex.  Civ.  8.  Leavenworth  Terminal   R.,   etc., 

App.  500.  Co.  V.  Atchison,  137  Mo.  218. 

S.  Beawaable  Oertainty  is  necessary,  Definite  Boandariei  pointed  out  make 

Marc)ellu8  Electric  H.   Co.  v.  Crisler,  a  sufficient  description.     Florida  Cent., 

(Supm.  Ct.  Spec.  T:)  33  Misc.  (N.  Y.)  i;  etc.,  R.  Co.  v.  Bell,  (Fla.  1901)  31  So. 

and  sufficient,  Los  Angeles  v.  Pome-  Rep.  259. 

roy,  124  Cal.  597;  Chicago,  etc.,  R.  Co.  ftSSI.    1.  DeseriUiig  TerminL  —  See 

r.  Pontiac,  169  III.  155;  State  v,  Polk  San  Francisco,  etc.,  R.  Co.  v.  Leviston, 

County,  87  Minn.  325;  Champlain  r.  134  Cal.  412,   under  Code  Civ.   Pro. 

McCrea,   165    N.   Y.    264;    Towns    v,  Cal.,  g   1244,  subdiv.   4,   holding  the 

Klaorath  County,  33  Oregon  225;  GaU  complaini  sufficient, 

veston,  etc.,  R.  Co.  v.  Baudat,  18  Tex.  d93»    1.  See  Stolze  v,  Milwaukee, 

Civ.  App.  595.    See  also  Colorado  Fuel,  etc.,  R.  Co..  104  Wis.  47. 

etc.,  Co.  V.  Four  Mile  R.  Co.,  39  Colo.  594.    8.  Hutt  v,  Chicago,  187  111. 

90  (objection  first  raised   on  appeal);  145. 

Stillwater,  etc.,  St.  R.  Co.  v.  Slade,  36  6.  Illinois  Cent.   R.  Co.  v.  Lostant, 

N.  Y.  App.  Div.  587.  167  111.  85;  Babcock  v,  Chicago,  etc  , 

latavest  to  Be  Aeqalied.  —  Where  the  R.  Co.,  107  Wis.  280  (petition  by  land, 

easement  only  may  be  condemged,  the  owner).    See  also  San  Francisco,  etc., 

instrument  is  bad  if  it  seeks  to  appro-  R.  Co.  v,  Gould,  122  Cal.  601,  decided 

priate  the  fee.     Great  Western  Natural  under  the  California  statute  requiring 

Gas,  etc.,  Co.  v.    Hawkins,   30  Ind.  a  map. 

App.  557.  539.    2.  Immaterial  Vartaaee.  —  On 

Where  tke  Loeai  ef  the  Property  Is  appeal  an  objection  that  the  petition 

■atter  of  Beeord,  and  readily  ascertain-  described  a  smaller  quantity  than  the 

able,  as  in  the  case  of  a  proceeding  by  proof  showed  is  not  available  where  all 

a  telegraph   company  to  condemn   a  the  testimony  was  based  on  the  theory 

right  of  way  along  a  railroad,  a  more  of  the  greater  quantity,  and  (he  land 

general  description  may  be  permitted  to  be  taken  otherwise  appears  certain. . 

than   in  other  cases.      See   Houston,  Chicago,  etc.,  R.  Co.  zr.  Pontiac,   169 

etc.,  R.  Co.  V,  Postal  Tel.  Cable  Co.,  18  III.  155. 

Tex.  Civ.  App.  502;  Gulf,  etc.,  R.  Co.  A  Petition  by  a  Oaf  Company  giving  the 

V.  Southwestern  Tel.,  etc.,  Co.,  18  Tex.  size  of  pipe,  the  number  of  feet  of  land, 

Civ.  App.  500;  Postal  Tel.  Cable  Co.  and   the  general   direction,   has  been 

V,  Oregon  Short  Line  R.  Co.,  23  Utah  held  to  be  sufficient.    In  re  Ohio  Val- 

474;  St.  Louis,  etc.,  R.  Co.  v.  South-  ley  Gas  Co.,  6  Pa.  Dist.  200,  27  Pittsb. 

western  Telephone,  etc.,  Co.,  (C.  C.  A.)  Leg.  J.  N.  S.  (Pa.)  321. 

121  Fed.   Rep.  276:  Postal  Tel.  Cable  3.  St.  Louis,  etc.,  R.  Co.  v.  Postal 

Co.  V.  Oregon  Short  Line  R.  Co.,  104  Tel.  Co.,  173  III.  508.     See  also  Texas, 

Fed.  Rep.  623,  affirmed  ill  Fed.  Rep.  etc.,  R.  Co.  v.  Postal  Tel.  Cable  Co., 

842,  49  C.  C.  A.  663;  Postal  Tel.  Cable  (Tex.  Civ.  App.  1899)  52  S.  W.  Rep. 

Co.  V.  Southern  R.  Co.,  89  Fed.  Rep.  108. 

190.  Limiting   Damages.  —  The    plaintiff 

On  Collateral  Attaek,  where  the  owner  cannot,  by  a  limited  description  of  the 
had  notice,  slight  inaccuracy  will  not  lands  sought,  limit  the  inquiry  of  dam- 
vitiate.  Smith  V,  Detroit,  120  Mich.  ages.  Kansas  City  Suburban  Belt  R. 
572.     -  Co.  V.  Norcross,  137  Mo.  415. 
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<I95.  8.  Stating  Pnrpoie  —  Public  Use.  —  See  note  6. 
j{96«  See  note  i. 

Iftilroad  PnrpoMt.  —  See  note  2. 
SI9lt.  PurtioiUftr  XuuMr.  — See  note  i. 
998.  9.  Alleging  Veoeiaitj  of  Taking.  —  See  notes  i,  2. 
499.  10.  Averments  at  to  Title  —  Szaetaett.  —  See  note  2. 

11.  Showing  Hatnre  of  Injury  or  Damage.  —  See  note  5. 

18.  Alleging  Inability  to  Agree  with  Owner  —  a.  Neces- 
sity OF  Allegation.  —  See  note  8. 
ffSO,  See  notes  6,  7. 

b.  Its  Sufficiency.  —  See  note  9. 
JISI.  13.  Snfioiency  of  Petition  to   Confer  Jnriidiction.  —  See 
note  2. 

ff39.  14.  Objeotioni   and   Befenies  —  a.  In    General.  —  See 
note  I. 

▲n  ka/nAnmX  Oanaet  Be  Compeltod  so  A  PeftitioB  by  %  iMtdeimar  for  tbe  as- 
as  to  include  more  land  than  the  plain-  certainment  of  damages  need  not  allege 
tiff  has  described.  Schaible-  v.  Lake  that  the  taking  was  necessary.  Bab- 
Shore,  etc.,  R.  Co.,  3  Ohio  Dec.  233.  6  cock  v,  Chicago,  etc..  R.  Co.,  107  Wis. 
Ohio  Cir.  Dec.  505,  10  Ohio  Ctr.  Ct.  280. 
334.  599.    S.  Thomas  v.  St.  Louis,  etc., 

5M*    6.  Contra^  where  the  object  for  R.  Co.,  164  111.  634.     And  see  for  suffi- 

which  the  land  is  taken  determines  the  cient  allegations,  Illinois  Cent.  R.  Co. 

use,  as  in  tbe  case  of  a  telegraph.  Mo-  v.    Lostant,   167    III.   85;    Postal  Tel. 

bile,  etc.,  R.  Co.  v.  Postal  Tel.  Cable  Cable  Co.  v.  Southern  R.  Co.,  89  Fed. 

Co.,  I90  Ala.  21;  Union  Pac.  R.  Co.  v.  Rep.  190. 

Colorado   Postal  Tel.   Cable   Co..    30  5.  SeeO*Brien  v.  Schenley  Park,  etc., 

Colo.  133;  or  a  town  cemetery,  Phillips  R.  Co..  194   Pa.  St.  336;  Lenz  v.  Chi- 

V,  Scales  Mound,  195  III.  353.  cago,  etc.,  R.  Co.,  iii  Wis.  i9§. 

5M.      1.    Great    Western    Natural  §.  Johnstown  v.  Wade,  30  N.  Y.  App. 

Gas,  etc.,  Co.  v.  Hawkins,  30  Ind.  App.  Div.  5,  holding  further  that  a  petition 

557.  against  one  of  several  owners  setting 

2.  To  the  tame  effect,  see  San  Fran-  up  inability  to  agree  with  him  and  the 

Cisco,  etc.,  R.  Co.  v,  Leviston,  134  Cal.  agreement    of    the  others    was    good 

412;  Fletcher  v,  Chicago,  etc.,  R.  Co.,  though  the  others  afterwards  receded 

67  Minn.  339.  from  their  agreement. 

Ttlegra]^  —  VnmbtrofWIniVesdVot  Contra  where  the  statute  does  not 

Be  etatsd.  —  St.  Louis,  etc.,  R.  Co.  v.  require  any  attempt  to  agree.     Helena 

Postal  Tel.  Co..  173  III.  508.  v.   Rogan,    27  Mont.   135.      See    also 

59T.    L  See  South  Carolina,  etc.,  LewisCounty  v.  Schobey,  3iWash.  357 

R.  Co.  V,  American  Telephone,  etc.,  930.     0.    Kennedy    ».    Cleveland. 

Co.,  65  S.  C»r.  459.  e^C"  R-  Co.,  20  Ind.  App.  315. 

5M.    1.  San  ford  v,  Tucson,  (Ariz.  7.  Chicago,  etc.,  R.  Co.  v.   Pontiac. 

1903)  71   Pac.   Rep.   903;    Harvey    v,  169  III.  155. 

Aurora,  etc.,  R.  Co  ,  174  HI.  295.  9.  St.  Louis,  etc.,  R.  Co.  v.  Postal 

IImCs   Ihowliig    Vaoesaltj    must    be  Tel.  Co.,  173  111.  508;  Marcellus  Elec- 

alleged  in  New  York,     Matter  of  Mea-  trie  R.  Co.  v.  Crisler,  (Supm.  Ct.  Spec, 

gher,  (Supm.  Ct.  Spec.  T.)33  Misc.  (N.  T.)  33  Misc.  (N.  Y.)  1.     See  also  Colo- 

Y.)  601.  rado  Fuel,  etc.,  Co.  v.  Four  Mile  R. 

ButtlMPabltoVseMiityferBztviidinga  Co.,  29  Colo.  90;  Trotier  v.  St.  Louis, 

Itntt  is  settled  by  the  ordinance  pro-  etc.,  R.  Co.,  180  III.  471. 

viding  for  the  improvement.     Chicago,  Ml.    S,  Arkansas,  etc.,  R.  Co.  v. 

etc.,  R.  Co.  V.  Pontiac,  169  III.  155.  St.  Louis,  etc.,  R.  Co.,   103  Fed,  Rep. 

8.  On  OolUt«nd4ttaok  failure  to  allege  747:  Postal  Tel.  Cable  Co.  v.  Southern 

necessity  is  not  necessarily  fatal.     In-  R.  Co..  89  Fed.  Rep.  190. 

dependent  School  Dist.  v.  Hewitt,  105  ^M*    !•  New  Milford  Water  Co.  «. 

Iowa  663.  Watson,  75  Conn.  237. 
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ass.  b.  Time  and  Manner  of  Raising  Objections.  —  See 
notes  3,  4. 

ffS4.  c.  Questioning  Petitioner's  Legal  Status  and 
Power  to  Condemn  —  ontrovotiiig  £egai  iBo«rponti«B.  —  See  notes 
I,  2,  3. 

SSS*  CeatMtlag  FttitiMv'i  Pwrer  to  Condemn.  —  See  note  l. 

d.  Denying  Public  Character  of  Use  or  Necessity 
OF  Taking  —  VoooHlty.  —  See  note  8. 
SS6.  e.  Noncompliance  with  Statutory  Conditions.  — 

See  note  7. 

/.  Prior  Occupation  —  Former  Proceedings  to 
Condemn  —  Prior  ooonpation.  —  See  note  8. 


tho  SUtnto  PlreridM  a  ProUini.  Dak.  292,  holding  denial  upon  informa- 
rinooo<HiH  by  a  board  of  super-  (ion  and  belief  insufficienl. 
visors  for  the  assessment  of  damages  8.  Bzpmsly  Conooding  the  capacity  of 
before  the  institution  of  condemnation  the  condemner  is  a  waiver  of  the  right 
proceedings,  a  determination  by  the  to  question  it.  Sexton  v.  Union  Stock 
eourt  00  a  writ  of  review  to  the  pro-  Yard,  etc.,  Co.,  200  III.  244. 
ceedings  of  such  board  that  the  board  d3ft«  1.  St.  Louis  R.  Co.  v.  South- 
had  jurisdiction  is  conclusive  for  the  ern  R.  Co.,  138  Mo.  591.  See  also 
purposes  of  the  condemnation  proceed-  Harvey  v,  Aurora,  etc.,  R.  Co.,  174  III. 
ing.  Glenn  County  v.  Johnston,  129  295,  wherein  it  was  held  that  a  motion 
Cal.  404.  to  dismiss  on  the  ground  of  want  of 

Fartlonlnr  Oljoetions  Gonilnod  to  Par-  authority  is  not  waived  by  filing  a  cross- 
tionlnr  Itngso.  —  Where,  under  the  stat-  petition  for  damages. 
nte,  a  street  railway,  in  securing  its  Want  of  Ooniont  of  the  Governing  Body 
right  of  way,  takes  two  proceedings,  to  the  construction  of  the  improvement 
the  first  to  settle  the  line  of  location,  has  been  held  not  available  to  the  land- 
the  second  to  determine  that  it  is  necer-  owner,  since  it  goes  only  to  the  ability 
safy  for  the  public  use  that  the  land  to  enjoy,  and  not  to  the  power  to  con- 
should  be  taken,  a  landowner  cannot,  demn.  Union  Pac.  R.  Co.  v,  Colorado 
in  the  second  proceeding,  raise  any  Postal  Tel.  Cable  Co.,  30  Colo.  133;  Den- 
questlonasto  the  location.  Stillwater,  ver  Power,  etc.,  Co.  v,  Denver,  etc.,  R. 
etc.,  St.  R.  Co.  V.  Slade,  36  N.  Y.  App.  Co.,  30  Colo.  204;  Suburban  R.  Co.  o, 
Div.  587.  Metropolitan  West  Side  El.   R.   Co., 

53S.    S.  Hero  Irregvlaritles   in   the  193  111.  217;  Houston  v,  Paterson  State 

FreoMdiags,  available  before  the  com-  Line  Traction  Co.,  (N.  J.  1903)  54  Atl. 

missioners,  become  unavailable  after  Rep.    403.     See    also    Crary    r.    Port 

appraisement  and   acceptance  of  the  ArthurChannel,  etc.,  Co.,  92  Tex.  275. 

amount  awarded.     Drouin  v.   Boston,  Compare  Du  Pont  r.  Sanitary  Dist.,  203 

etc.,  R.  Co.,  74  Vt.  343.  111.  170. 

4.  See  Erie,  etc.,  R.  Co.  r.  Welch,  i  §.  Union   Pac.   R.   Co.  v.  Colorado 

N.   Y.   App.    Div.    140,    holding   that  Postal  Tel.   Cable  Co.,  30  Colo.  133; 

where  the  petition  was  fatally  defective  Harvey  v.  Aurora,  etc.,  R.  Co.,  174  III. 

oral  objections  to  it  were  properly  sus-  295,  holding  that  the  question  is  prop- 

tained.  erly  raised  by  motion  to  dismiss. 

5M»    1.  Brown  v,  Wyandotte,  etc.,  A  Ipeelal  Plea  that  an  equally  good 

R.   COb,  68  Ark.   134;  Thomas  v.  St.  line  was  available  has  been  allowed  as 

Loals,  etc.,  R.  Co.,  164  111.  634;  Postal  against  a  demurrer  although  the  facts 

Tel.  Cable  Co.  v.  Oregon  Short  Line  R.  could  have  been  shown  under  a  general 

Co.,  23  Uuh  474;  Oregon  Short  Line  denial.    Santa  Ana  v,  Gildmacher,  133 

R.  Co.  V.   Postal  Tel.  Cable  Co.,  iii  Cal.  395. 

Fed.  Rep.  842,  49  C.  C.  A.  663.  99%.    7.  Carolina,   etc.,   R.   Co.  v, 

A  Ctuiut  Told  on  Its  Vase,  however,  Pennearden  Lumber,  etc.,  Co.,  132  N. 

may  be  ao  declared  in  proceedings  to  Car.    644    (burden    of   proof  oa  con- 

condemn.      Kinston,  etc.,   R.   Co.   v,  demner>. 

Stroud,  132  N.  Car.  413.  §.  EUinghouse  v.  Taylor,  19  Mont. 

1,  Board  of  Education  9.  Prior,  11  S.  462. 
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jl37«  Former  Prooaedingi  to  Condemn.  —  Sec  note  I. 

938.  16.  Plea  or  Answer  —  a.  Necessity.  —  See  notes  i,  6. 

b.  Sufficiency.  — See  note  7. 
jl30«  [a  Bonial  in  General  Termi  of  the  right   to  relief  may  be 
sufficient.     See  note  2<z.] 

16.  Demurrer.  —  See  notes  3,  5. 
ff40.  17.  Cross-petition.  —  See  note  2. 
541.  18.  Amendments—  a.  Power  to  Allow.  —  See  note  2. 

b.  What  Allowable.  —  See  note  5. 
tl49.  See  note  i. 

Tin  Maps,  Plans,  Pbofiles,  and  Subvets  —  1. 
of  Filing  or  Production.  —  See  notes  3,  4,  5. 

537.    1.  Hopkins    v,   Philadelphia,  Louis,  etc..  R.  Co.  v.  Postal  Tel.  Co., 

etc.,  R.  Co.,  94  Md.  257.  173  111.  508. 

939.    1.  Whitehead   v.   Denver,   13  541.    2.  Rigelow   v.   Draper,  6  N. 

Colo.    App.    134,    holding:   that  while  Dak.  152.     See  also  Lile  v,  Gibson,  91 

under  the  statute  the  defendant  may  Mo.  App.  480. 

file  an   answer,    it  is  not   necessarily  Amendments  Allowed  After  Appeal  from 

error  to  strike  it  out.     See  also,  as  to  Commissioners. —  Houston,  etc.,  R.  Co. 

answer  on  appeal  to  the  Circuit  Court  v.  Postal  Tel.  Cable  Co.,  18  Tex.  Civ. 

in  Indiana  in  a  street-opening  proceed-  App.  502;  Texas,  etc.,  R.  Co.  v.  Postal 

ing,  Decatur  v.  Grand  Rapids,  etc.,  R.  Tel.  Cable  Co..  (Tex.  Civ.  App.  1899) 

Co  ,  146  Ind.  577.  52  S.  W.  Rep.  108. 

6.  Better  Praetioe.  —  Bennett  v.  Ma-  6.  Wabash  R.  Co.  v.  Ft.  Wayoe,  etc., 
rion,  106  Iowa  628.  Traction  Co.,  (Ind.  1903)  67  N.  E.  Rep. 

7.  See  Kansas,  etc..  Coal  R.  Co.  v.  674  (amendment  of  instrument  of  ap- 
Norlhwestern  Coal,  etc..  Co.,  161  Mo.  propriation);  Houston,  etc.,  R.  Co.  v. 
288,  holding  bad  an  answer  alleging  Postal  Tel.  Cable  Co.,  18  Tex.  Civ. 
that  the  defendant  intended  to  make  App.  502. 

such  use  of  its  lands  that  their  use  by        An  Amendment  Beduoing  the  Quantity 

the  plaintiff  would  materially  interfere  to  be  taken  is  allowable.  «  Fletcher  v. 

with  its  business.  Chicago,   etc.,   R.  Co..  67  Minn.  339; 

530.    2<i.  Southwestern   Telephone  Texas,    etc.,    R.   Co.   v.    Postal   Tel. 

Co.  V.  Kansas  City,  etc.,  R.  Co.,  108  Cable  Co.,  (Tex.  Civ.  App.  1899)  52  S. 

La.  691.  W.  Rep.  108.     Compare  Elizabethtown, 

A  KegatiTe  Pregnant  is  of  course  bad.  etc.,  R.  Co.  v,  Catlettsburg  Water  Co.. 

Santa  Ana  v.  Brunncr.  132  Cal.  234;  61  S.  W.  Rep.  47.  22  Ky.  L.  Rep.  1632. 
Board  of  Education  v.  Prior,  11  S.  Dak.        Where  the  Defendant  Does  Hot  Appear 

292.     See  generally  Answers  in  Code  a    petition    cannot   be  amended  in   a 

Pleadings;  Pleas  at  Law.  matter  of  substance  after  publication 

8.  Parker  v.  Superior  Ct.,  25  Wash,  of  notice;  tut  an  amendment  merely 
544.  citing  7  Encvc.  of  Pl.  and  Pr.  to  make  the  description  more  perfect 
539.  may  be  allowed.      Leavenworth   Ter- 

Pleading  Orer. —  By  answering  and  minal   R..  etc.,  Co.  v,  Atchison,   137 

going  to  trial  the  defendant  does  not  Mo.  218. 

waive  error  in  overruling  his  demurrer.  543.      1.    See     Water    Com'rs    v. 

San  Francisco,  etc.,  R.  Co.  r.  Gould.  Perry,  69  Conn.  461. 

122  Cal.  601.  8.  Greenwich,  etc.,  R.  Co.  v.  Greer- 

The  Objeotion  that  Causes  of  Action  Are  wich,  etc..  Electric  R.  Co  ,  75  N.  Y. 

Hot  Separately  Stated  shorld  be  taken  App.    Div.    220;    Matter  of  Cittzei^' 

by  notice  to  sever  and  plead  separately.  Water  Works  Co.,  32  N.  Y.  App.  Div. 

Sutter  County  v.  McGriff,  130  Cal.  124.  54  (decided  under  Laws  K.  Y.  1890,  c. 

5.  Parker  v.  Superior  Ct.,  25  Wash.  566);  Kinston,  etc.,   R.  Co.  r.  Stroud, 

544,  citing  7  Encyc.  of  Pl.  and  Pr.  539.  132  N.  Car.  413. 

540.    S.  Ezceptions  to  This  Bnle.  —  In  Prooeedings  by  a  Telegraph  Company 

If  the    property  damaged  as  well  as  for  a   right  of  way  along  a  railroad 

thit  taken  is  described  in  the  petition  right  of  way  a  survey  has  been  held  to 

no    cross-petition    is    necessary.      St.  be  unnecessary.     St.   Louis,  etc..  R. 
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tl44.  3.  EiFect.  —  See  note  2. 

IX.  Tbibvkal  to  Ambss  Daxageb  —  1.  Powers  of  Legida- 
turo.  —  See  note  7. 
94A«  See  notes  i,  2. 

2.  Eight  to  Jury  Trial  — ^.  In  General.  — See  note  5. 

946.  Common-law  Jury.  —  See  notes  I,  2. 

947.  b.  Jury  on  Appeal  After  Trial  Without  Jury. — 
See  note  i. 
ti48.  See  notes  i,  2. 

c.  Waiver  of  Jury.  —  See  notes  4,  5. 

3.  Applioation  for  Jury.  —  See  note  8. 

Co.  V,  jSouthwestern  Telephone,  etc.,  546.     1.    Matter   of    Bradley,    108 

Co.,  (C.  C.  A.)  121  Fed.  Rep.  276.     S^e  Iowa  476  [citing  7  Encyc.  of  Pl.  and 

also  St.  Louis,  cic  ,  R.  Co.  v.  Postal  Pk.  546];  New  York,  etc.,   R.  Co.  v, 

Tel.  Co.,  173  111.  508.  Long,  69    Conn.   424;    St.  Joseph    v. 

A  Plat  in  a  Formor  Prooooding  may  be  Geiwiiz,  148  Mo.  210;  Backus  v.  Fort 

adopted.     Minneapolis,  etc.,  R.  Co.  v,  St.   Union   Depot  Co.,  169  U.  S.  557; 

Hartland,  85  Minn.  76.  Bauman  v.  Ross,  167  U.  S.  548. 

949.  4.  CompolUng  Exhibit  of  Plan  But  in  tho  Federal  Gonrte  a  jury  of 
and  l^file.  —  Toluca,  etc.,  R.  Co.  t/.  twelve  is  held  to  be  essential.  Chap- 
Haws,  IQ4  111.  9a.  pell  V.  U.  S.,  160  U.  S.  499,    See  also 

0.  Seeley  v.   Amsterdam,   54  N.  Y.  U.  S.  v.  Honolulu  Plantation  Co.,  (C. 

App.   Div.  9  (proceedings  to  acquire  C.  A.)  122  Fed.  Rep.  581,  applying  the 

water  and  water  rights).  rule  in  Hawaii. 

Whoro   Filed.  —  In    New    York,    by  In  a  Prooeeding  Xemovedfroma  State 

virtue  of   the  Statutory   Construction  Conrt   to  the   federal  court    the  state 

L'lw^the  map  may  be  filed  with  the  practice  may  be  adopted.     Postal  Tel. 

officer  designated   by   the    statute    in  Cable  Co.  z^.  Southern  R.  Co.,  122  Fed. 

force  when  the  proceedings  were  be-  Rep.  156. 

gun.  notwithstanding  the  designation  2.  Wixdm  v,  Bixby,  127  Mich.  479: 

of  another  officer  by  a   new    statute  Gilmer  v.  Hunnicutt,  57  S.  Car.  166. 

pending  the  proceedings.    Champlain  547.     1.  Chicago,    etc.,   R.   Co.   r. 

V.  McCrea,  165  N.  Y.  264.  Winslow,  27  Ind.  App.  316. 

544.    a.  Singer  v.  New  York.  47  N.  Bight   to   Jnry   Conflaed  to  Gaiee  of 

Y.  App.  Div.  42,  affirmed  165  N.  Y.  658  Aotnal  Taking.'—  Fairbanks  v.   Com., 

(map  indicating  proposed  street).    See  183  Mass.  373. 

also  Bauman  7\  Ross,  167  U.  S    548;  54S.    1.  Shively  v,   Lankford,    174 

Benedict  v.  New  York,  98  Fed.   Rep.  Mo.  535.    See  also  Atlantic  Coast  Line 

7^*  39  ^-  ^>  A.  290;  People  v,  Adiron-  R.  Co.  v.  South  Bound  R.  Co.,  57  S. 

dack  R.  Co.,  160  N.  Y.  225.  Car.  317. 

7.  Backus  v.  Fort  St.  Union  Depot  2.  People  v,  Haverstraw,  151  N.  Y. 
Co..  169  U.  S.  557;  Bauman  v,  Ross.  75,  holding  that  a  right  of  appeal 
167  U.  S.  548.  hampered  by  the  requirement  of  a  bond 

Md.  1.  New  York,  etc.,  R.  Co.  v.  will  not  cure  the  invalidity  of  prior  pro- 
Long,  69  Conn.  424.  ceedings. 

8.  But  a  statute  which  permits  a  4.  Leavenworth  Terminal  R.,  etc  , 
municipality  exercising  the  right  of  Co.  v.  Atchison,  137  Mo.  218;  Colby  v. 
eminent  domain  to  appoint  its  own  Toledo,  12  Ohio  Cir.  Dec.  347,  22  Ohio 
viewers    is    unconstitutional.      In    re  Cir.  Ct.  732. 

Fisher,  178  Pa.  St.  325.  0.  Nishnahotna  Drainage  Dist.  v, 
U  the  Trilranal  Ii  Hot  Legally  Organ-  Campbell,  154  Mo.  151,  holding  that 
iied  its  doings  are  coram  nonjudice  and  the  overruling  of  objections  to  the  corn- 
void.  Austell  V.  Atlanta,  100  Ga.  182.  raissioners*  report  does  not  stand  in  the 
ft.  Bnt  Preliminary  Qnoitiona  involved  way  of  the  defendant's  demanding  a 
in  the  right  to  condemn  are  for  the  jury. 

court  and  not  for  the  jury.    Tennessee  8.  Who  Kay  Apply.  —  In  Rhode  Island 

Cent.  R.  Co.  v,  Campbell,  109  Tenn.  an  abutting  landowner  may  apply,  in  a 

655.  proceeding  to  lay  out  a  high  way,  though 
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•I  10.  Application  and  How  Determined.  —  See  note  6. 

4.  Bommoning  and  Impaneling  —  a.  Summoning  —  Gen- 
erally. —  See  note  7. 
551.  c.  Impaneling,  Drawing  —  Number.  —  See  note  i. 

titS9«  d.  Qualifications  —  (i)  Free/iolders  —  Householders. 

—  See  note  i. 

jStSS.  (2)  Disqualification  of  Interest  or  Bias  —  Jnron  im  Vemef 
Prooeedingi.  —  See  note  I . 

•ISS.  6.  Assessment  by  Commissioners  —  b.  Prerequisites  to 
Appointment.  —  See  note  5. 
StIO,  See  note  2. 

tItIT,  c.  Application  and  How  Determined  —  Filling 

Vacancies  —  what  Qnestlons  Are  to  Be  Considered.  —  See  notes  2,  6,  7. 

the  report  of  the  commissioners  states  jury  chosen  from  the  regular  panel  it 
that  none  of  his  land  has  been  taken,  is  not  essential  that  they  be  freehold- 
Sweet  V.  Cranston,  23  R.  I.  466.  ers.     Indiana,  etc.,  R.  Co.  v.  Stauber, 

lime  to  Apply.  —  In  Missouri  the  ap-  185  III.  9. 
piicatioa  must  be  made  within  the  time  553.    1.  Juror    Who    Served  Witlda 
for  excepting?  to  the  report.     Leaven-  Tluree  Yearn.  —  In  Detroit f.  Heineman. 
worth  Terminal  R.,  etc.,  Co.  v,  Atchi-  128  Mich.  537,  it  was  held  that  a  slat- 
son,  137  Mo.  218.  ute    disqualifying    persons    who    had 

549.    6.  Detroit,  etc.,  Shore  Line  R.  served  as  jurors  within  three  years  did 

Co.  V,  Hall,  (Mich.  1903)  94  N.  W.  Rep.  not  apply  to  emineot-domain  proceed- 

1066.  ings. 

7.  A^iovrnment  Before  Betnrn  of  List  555.    6.  Gage  </.  Judson,  iii  Fed. 

—  Where,  on   a  petition  for  an  order  Rep.  350. 

appointing  commissioners,  the  tespond-  556.    S.  Matter  of   New   York,   22 

ents  appear  and  request  a  jury,  it  is  N.  Y.  App.  Div.  124. 

not  error  to  allow  an  adjournment  by  557.    2.  In  re  Front,   etc.,   St.   R. 

consent  before  the  sheriff  has  returned  Co.,  i   Penn.  (Del.)  370;  West  Jersey, 

his  list  of  jurors.     Ann  Arbor  R.  Co.  etc.,  R.  Co.  v.  Ocean  Ciiy  R.  Co.,  61 

r.  Beach,  no  Mich.  209.  N.  J.   L.   506,   which  cases  hold   that 

551.     1.  Colorado  Fuel,  etc.,  Co.  v.  where  the  papers  on  their  face  present 

Four  Mile  R.  Co.,  29  Colo.  90;  Davis  a  proper  case  the  appointment  should 

V.  Northwestern  El.  R.  Co.,  170  III.  595.  be   made.    See  also  Sullivan  ».  Mis- 

Where  the  Petition  Is  Filed  in  Vaoation,  souri,  etc.,   R.  Co.,  (Tex.  Civ.  App. 

in   an   action   for  damages  under  the  1902)   68    S.    W.    Rep.   745.     Comptire 

///iff^ij  statute,  but  the  judge  makes  no  Great  Western  Natural  Gas,  etc.,  Co. 

order  fixing  the  time  of  hearing,  the  v,  Hawkins,  30  Ind.  App.  557. 

clerk  shouFd  issue  a  summons  return-  6.  Summary  Dispoeition.  —  The  court, 

able  to  the  ensuing  term,  and  the  case  in  analogy  to  the  proceeding  on  a  mo- 

Ihen  stands  for  trial  at  that  term.     In-  tion,  may  determine  the  question  either 

diana,  etc.,  R.  Co.  r.  Stauber,  185  III.  9.  summarily    upon    the    papers,  or  by 

That  the  Jury  Shonld  Be  Drawn  in  the  sending  the  case  to  a  referee  to  take 

Ordinary  Xode,  see   People  v.    Haver-  proof  of  the  facts,  or  by  hearing  it 

straw,  151  N.  Y.  75.  further  upon  the  affidavits.     Matter  of 

Ai  to  a  Btmok  Jnry  in  New  Jersey,  New  York,  22  N.  Y.  App.  Div.  124. 

under  the  Act  of   1893,  see  Pennsyl-  Grade  droning. —  In  New    York^  on 

vania  R.  Co.  v.  National  Docks,  etc.,  an  application  by  grade-crossing  com- 

Co  ,  58  N.  J.  L.  425.  missioners  for  the  appointment  of  com- 

M^«    1.  Mt.   Clemens  v.    Macomb  missioners    to    assess    compensation. 

Circuit  Judge,  119  Mich.  293,  holding  where  a  railroad  company  as  respond- 

invalid  a  statute  permitting  a  jury  lack-  eni  sets  up  that  the  landowners  are  not 

ing   the  constitutional  qualifications,  entitled  to  compensation  the  court  may 

To    the    same    effect,   see   People    v.  determine  this  question  in  the  first  in- 

Haverstraw,  151  N.  Y.  75.  staqce  and  refuse  to  appoint  commis- 

In    niinois,    however,   when   a  con-  sioners.     Matter  of    Grade    Crossing 

demnation   proceeding  is  heard  by  a  Com*rs,  166  N.  Y.  69. 
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SSS.  d.  Order  of  Appointment  — Compelling  Appoint- 
ment —  Qid«r.  —  [The  order  should  contain  every  provision  or 
direction  which  the  statute  requires.     See  note  /^.\ 

StiS.  e.  Qualifications  —  in  oeaena.  —  See  note  2. 

fteelioldtn  and  Xatidentt.  —  See  note  3. 
IMfqudifieation  of  Interen.  —  See  note  4. 
A60,  See  note  i. 

Btoekholdtn.  —  See  note  4. 
•Ml.  6.  AflMtanent  by  Appraisers  or  Viewers — QnaliilMtloiii. — 
See  note  i. 
969.  7.  Assessment  by  Arbitrators  —  Yaiidity.  —  See  note  2. 

X.  COHBVCT    07    Tbial  —  1.  Time    and   Place  —  /i.  In 
General.  —  See  note  4. 

ASti.  2.  Hearing  —  Trial  of  Issues  —  a.  In  General. — See 
note  3. 

ft^T.    7.  Appointment   fm  BnooMsive  qualified  if  he  has  ceased  to  be  a  stock- 

FtfMls. —  \nNew  K(crifc  commissioners  holder.      Matter  of   Broolclyn    El.    R. 

may  be  appointed  for  parcels  of  several  Co.,  32  N.  Y.  App.  Dtv.  221. 

owners,  and  one  such  owner  alone  can-  561.    1.  Partidpation  in  a  Former  Ap- 

not  appeal  from  the  order  of  appoint-  praiiemont  of    damages    to   the    same 

tnent  where  sach  order   protects  his  property,  while  a   member  of  a   real 

right  to  a  trial  of  the  issues  raised  by  estate    board,  has    been   held   to  dis- 

his  answer.     Matter  of  New  York,  52  qualify.     State  z/.  District  Ct.,  87  Minn. 

N.  Y.  App.  Div.  478.  268. 

M8.     4tf.  Bray  v.   Ocean  City   R.  An  Objoetion  to  Competoney  Xaj  Be 

Co.,  60  N.  J.  L.  91,  holding  it  essential  Waived   by   waiting   until  a  report  is 

that  the  order  fix  a  day  on  or  before  filed.       Mulholland     v.    Rush    Brook 

which  the  report  shall  be  made:  Glazier  Water  Co.,  7  Laclc.  Leg.  N.  (Pa.)  i. 

zf.  New  Jersey,  etc.,  R.  Co..  60  N.  J.  L.  ff6d.    2.  Whore  Public  Ii  Gondemning 

353,  holding  that  an  order  directing  an  Party.  —  Gage  v.  Judson,  iii  Fed.  Rep. 

improper  basis  of  estimating  damages  350. 

is  fatally  defective.  4.  After  the  Service  of  a  Bnmmonf  upon 

Mil.    %  Matter  of  Gilroy,  ix  N.  Y.  a  petition  under  the  Missouri  statute 

App.  Div.  65.  no  further  notice  of  proceedings  by  the 

S.  Houoh^ers.  —  See  Shively  v.  commissioners  need  be  served,  and  the 
Lankford,  174  Mo.  535,  holding  that  parties  are  bound  to  take  cognizance 
under  a  constitutional  requirement  of  of  all  steps  thereafter  taken  in  the  pro- 
freeholders  the  proceedings  are  valid  ceedings.  St.  Joseph  v.  Geiwitz,  148 
where  freeholders  are  appointed  though  Mo.  210. 

the  statute  contravenes   the  constitu-  565.    8.  Honsnit.  —  In  a  proceeding 

tion  in  requiring  the  appointment  of  by  the  landowner  the  plaintiff  cannot 

householders  only.  become  nonsuit  as  of  right  after  the 

4.  Matter  of  Terminal  R.  Co.,  16  N.  appointment  of  commissioners  to  assess 

Y.  App.  Div.  SIS-  the  damages.     Worcester  r.   Lakeside 

Xnonfloiont   Chronnds.  —  St.    Louis    v.  Mfg.  Co..  174  Mass.  299. 

Brown.  155  Mo.  545;  Matter  of  Summit  IHtmiiial.  —  A    condemnation    pro- 

Ave.,  (Snpm.  Ct.  Spec.  T.)  35  Misc.  (N.  ceeding   is  a  "suit"   which   may  be 

Y.)  59;  Matter  of  Acquiring  Title,  etc.,  dismissed    for    want    of    prosecution. 

(Supm.  Ct.  Spec.  T.)  20  Misc.  (N.  Y.)  Colorado  Eastern  R.  Co.  v.  Union  Pac. 

sao.  R.  Co.,  94  Fed.  Rep.  312,  36  C.  C.  A. 

M#*    L  St«   Louis  V,   Brown,    155  263. 

Mo.  545.  If  a  Party  Hat  Any  Sight  to  Bo  Heard 

liitffist  Kay  Bo  Shown  by  Ailldavit  in  by  Gonmol  before  a  jury  to  assess  dam- 
opposition  to  a  motion  to  confirm  the  ages   after   the  jury   has  viewed   the 
report.     Matter  of  Terminal  R.  Co.,  16  premises  and  has  listened  to  the  testi- 
N.  Y.  App.  Div.  515.  mony  of  the  parties  (which  is  not  de- 
C  A  Ptormor  Stoddioldor  is  not  dis-  cided),  it  must  appear  from  the  record 
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066.  b.  Separate  Trials.  —  Sec  note  i. 

•HI7.  c.  Oath  ~  (i)  To  Jurors  —  Wtat  BmtA  Hut  ftmr.  —  See 

note  2. 
jMI9.  (3)   To  Appraisers  and  Viewers  —  ▼!•««■.  —  See  note  7. 

Slt%.  d.  Submission  of  Similar  Issues  to  Same  Jury.  — 
See  note  i. 

e.  Questions  to  Be  Passed  upon  by  Commissioners 

—  Im  6«Mna.  —  See  note  5. 

a7S.  ^.  Questions    to     Be    Considered    by    Jury  — 

(2)  Amount  of  Compensation  — 1»  OntnL  —  See  note  3. 

that  he  insisted  Qpon  the  right  in  order  jury.     Terre  Haate,  etc..   R.  Co.  v. 

to  present  reversible  error  in  denying:  Flora,  29  lod.  App.  442;  Homer  v.  Du- 

it.    Benton  Harbor  Terminal  R   Co.  v,  luth,   70  Minn.   378;   Kansas  City  9. 

King.  (Mich.  1902)  91  N.  W.  I*ep.  641.  Bacon,  147  Mo.  359;  Hoaston,  etc.,  R. 

M6.    1.  See  Toluca,  etc.,  R.  Co.  v.  Co.  v.  Postal  Tel.  Cable  Co.,  18  Tex. 

Haws,    194   III.   93 ;  Braan   r.   Metro-  Civ.  App.  502. 

politan  West  Side  El.  R.  Co.,  166  111.  IistraetioM.  — Where,  by  agreement , 

434.  the  only  issue  to  be  sabmitted  is  the 

9%1.  %•  See  Galveston,  etc.,  R.  Co.  question  of  damages,  the  jury  should 
V.  Baudat,  18  Tex.  Civ.  App.  595t  hold-  be  correctly  instructed  as  to  the 
ing,  in  a  collateral  suit,  that  it  is  not  c^uantity  and  extent  of  the  esuie  and 
necessary  that  the  oath  be  reduced  to  interest  of  the  defendants  in  the  land, 
writing  or  in  any  way  shown  by  the  The  question  of  interest  should  be  de- 
record,  cided  by  the  court,  and  the  jury  should 

AW.  7.  Frsliaiiiary  Prooeedinn.—  be  informed  of  the  decision  before  re- 
in an  action  by  a  county  to  condemn  tiring,  but  the  court's  conclusion  can 
lands  for  a  public  highway,  where  the  be  stated  as  well  before  as  after  the 
record  of  the  board  of  supervisors  be-  filing  of  formal  6ndings  of  fact  and 
fore  which  preliminary  proceedings  conclusions  of  law.  Los  Angeles  v. 
were  had  shows  the  appointment  of  Pomeroy,  124  Cal.  597. 
viewers,  etc.,  it  is  incumbent  on  the  For  Instructions  Approved  ot  hitX^  noK 
defendant  to  disprove,  and  not  on  the  to  require  reversal,  see  the  following 
plaintiff  to  prove,  that  the  viewers  tools  cases: 

the   required  oath.    Sutter  County  v.  Illinois,  —  Conness  ».  Indiana,  etc., 

McGriR,  130  Cal.  124.  R.  Co.,  103  111.  464;  Galesbarg,  etc.. 

no.    1.  Toluca,    etc.,    R.    Co.    v.  R.  Co.  v.  Milroy,  181  111.  343;  Chicago, 

Hsws,    194   III.  92;    Braun   v.   Metro-  etc.,  R.  Co.  v.  Pontiac,   169  III.   15c; 

poliun  West  Side  El.  R.  Co.,  166  111.  Rock   Island,    etc.,   R.  Co.   v.    Leisy 

434.  Brewing  Co.,  174  111.  547;    Board  o'f 

ft«  Pfaender  v.  Chicago,  etc.,  R.  Co.,  Trade  Tel.  Co.  v.  Blume,  176  111.  947 

86  Minn.  218;  Long  Island  R.  Co.  v,  Indiana.  —  YMtt  v.  Ritter,  159  Ind. 

Garvey,  159  N.  Y.  334.  8;  Terre  Haute,  etc.,  R.  Co.  r.  Flora, 

ftT8.    S.  U.S.   V.  Eisenbeis,  (C.  C.  29  Ind.  App.  442. 

A.)  119  Fed.  Rep.  190  [citings  Encyc.  Iowa,  —  Westbrook    r.    Muscatine 

or  Pl.  and  Pk.  ^73,  as  to  the  rule  in  North,  etc.,  R.  Co.,  115  Iowa  io6;<4>ta. 

many  casesj:  Colorado  Fuel,  etc.,  Co.  mond  Jo  Line  Steamers  v,  Davenport, 

II.  Four  Mile  R.  Co.,  29  Colo.  90;  Chi-  etc.,  R.  Co.,  115  Iowa  480. 

r Ago.  etc.,  R.  Co.  v,  Pontiac,  169  III.  il/aj^ar4ifj///x.— Butchers' Slaughter- 

195;  Trotier  v,  St.  Louis,  etc.,  R.  Ca,  ing,  etc.,  Assoc,  v.  Com.,  x6o  Mass.  103. 

180  111.  471;  Harvey  v.  Aurora,  etc.,  Minnesota, '■'ho%xg\k  v.  Minneapolis, 

R.  (-0.,  174  III.  995;  Rock  Island,  etc.,  etc.,  R.  Co.,  116  Iowa  31. 

R,  Co.  9.  Gordon.  184  III.  456;  Board  i1/fVjMrfv.  —  Kansas  City,  etc.»  Con- 

nf  Kducation  v.  Prior,  11  S.  Dak.  292.  nectlng  R.  Co.  v.  Shoemaker,  160  Mo. 

Ho  In  a  proceeding  by  a  railroad  com-  425;  St.  Louis,  etc.,  R.  Co.  v.  Fowler, 

nsiiy  for  the  assessment  of  damages  143  Mo.  670:  Chicago,  etc.,  R.  Co.  v. 

Aflsi    It  has  built  Its  rosd.    Chicago,  George,  145  Mo.  38. 

sh  ,  K.  Co.  f.  toer,  97  Ind,  App.  245.  AV^raj^tf.  —  Howard  r.  Clay  County, 

iSMlU  Are  to  be  ascertained  by  the  54  Neb.  443. 
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97 41.  Amoiiat  «f  Ottmaiidoiieri'  Award  Vot  Binding  on  J1117.  —  See  note  2. 

979.  (3)  Power  to  Condemn  and  Question  of  Title  —  P^wtr  to 
.  —  See  note  i. 

Title.  —  See  note  3. 

(4)  Necessity  of  Taking.  —  See  note  5. 

976.  See  note  1. 

977.  //.  Right  TO  Swear  Witnesses  and  Hear  Evidence 

—  Gommiiilonen.  —  See  note  I . 

Jury.  —  See  notes  6,  7. 

978.  I.  Burden  of  Proof  as  to  Title.  —  See  note  3. 

Pennsylvania.  —  H.   C.   Frick  Coke  may  be  considered  by  the  jury  under 

Cow  V,  Painter,  198  Pa.  St.  468.  proper  instructions.    Sexton  v.  Union 

Washington.  —  Seattle,  etc.,  R.  Co.  Stock  Yard,  etc.,  Co  ,  200  111.  244. 

V.  Roedcr,  30  Wash.  244.  5.  Sanford  z/.  Tucson,  (Ariz.  1903)  71 

For  an  Insiruction  Properly  Refused  Pac.    Rep.   903;   Colorado   Fuel,   etc., 

because  based  on   a  theory  not  pre-  Co.  v.  Four  Mile  R.  Co.,  29  Colo.  90 

aent^d  by  the  eyidence  and  presenting  (public  use  and  failure  to  agree  not  for 

a  collateral    issue,  see   Rock   Island,  jury);  Bairall  v.  Quick,  74  S.  W.  Rep. 

etc  ,  R.  Co.  V.  Gordon,  184  111.  456.  214,  24  Ky.  L.  Rep.  2303;  Palmer  r. 

674.    S.  Sharpe  v.   U.  S  ,  112  Fed.  Harris  County,  (Tex.  Civ.  A  pp.  1902) 

Rep.  893,  50  C.  C.  A.  597.     But  in  Mis-  69  S.  W.  Rep.  229;  Sultan  Water,  etc., 

sissippi,   where  the  appeal  is  by   the  Co.  v,    Weyerhauser  Timber  Co.,   31 

landowner  from  an  award  in  his  favor,  Wash.  558. 

the  j  iry  mu3t  necessarily  find  for  the  ffT6.    1.  Santa  Ana  v.  Gildmacher, 

appellint    in    some    amount.      Levee  133  Cal.  395;  Detroit,  etc.,  R.  Co.  i\ 

CoiuVs  V.  Nelms,  (Miss.  1903)  34  So.  Hall,  (Mich.  1903)04  N.  W.  Rep.  1066. 

Rep.  119.  See    also    supra^    III.   3.    Determining 

Vsa  of  Award.  —  It  is  held  that  the  Questions  of  Necessity  and  Propriety, 

award  of  the  commissioners  cannot  be  5TT.    1.  Matter  of  Board  of  Water 

read  in  evidence.     Giersa  v,  Den.iison,  Com'rs,  71  N.  Y.  App.  Div.  544,  hold- 

etc,  R.  Co.,  (Tex.  Civ.  App.  1898)  45  ing  that  commissioners  may  collect  in- 

S.  W.  Rep.  925.     Hence  it  is  proper  to  formation  in  all  the  ways  which  a  pru- 

exclude  evidence  of  the  qualifications  dent  man  usually  takes  to  satisfy  his 

of  such  appraisers.    Chicago,  etc.,  R.  own  mind  where  his  own  interests  are 

Co.  V,  Winslow,  27  Ind.  App.  316.  involved;   Gage   v.   Judson,    iii    Fed. 

On  the  other  hand,  the  award  of  Rep.  350  (appraisers).  See  also  Matter 
commissioners  may  be  read  for  some  of  Acquiring  Title,  etc..  (Supm.  Ct. 
purposes,  as  to  explain  the  location  of  Spec.  T.)  33  Misc.  (N.  Y.)  648. 
the  line  of  the  proposed  road  and  to  6.  Marquette,  etc.,  R.  Co.  v.  Long- 
describe  the  situation  of  the  parties,  year,  (Mich.  1903)  94  N.  W.  Rep.  670; 
though  it  cannot  be  considered  by  the  St.  Louis,  etc.,  R.  Co.  v.  Fowler.  142 
jury  on  the  question  of  damages.  Mo.  670.  Contra^  that  the  jurors  must 
Northern  Pac.  R.  Co.  v,  Duncan,  87  decide  on  1  he  evidence  and  not  on  their 
Minn.  91.  See  also  Kansas  City  personal  knowledge,  De  Gray  v.  New 
Suburban  Belt  R.  Co.  v,  McEiroy,  161  York,  etc..  Telephone  Co.,  68  N.  J.  L. 
Mo.  584.  454. 

5T5.    1.  Santa  Ana  v.  B runner,  132  As  to  lastrvetioBS  approved  as  not  ex- 

Cal.  234,  holding  that  an  answer  which  tending  the  rule  so  as  to  permit  the 

denies  that  the  plaintiff  has  the  right  jury  to  ignore  the  evidence  adduced, 

and  power  to  lay  out  a  street  or  alley,  see  Beveridge  v,  Lewis,  137  Cal.  6iq: 

etc.,  laises  no  issue  of  fact.  Hoyt  v,  Chicago,  etc.,  R.  Co.,  117  Jowa 

Tke  Boftdaafly  of  aa  Ordinanoo  pursu-  296. 

ant  10  which  a  city  seeks  theappropria-  7.  As  to  Taking  Tastimoay  by  a  Steaog- 

cionof  land  for  the  purpose  of  extend-  raphor,  see   Benton    Haibor  TerminM 

ing  a  street  is  for  the  court  and  not  for  R.  Co.  7'.  King,  (Mich.  1902)  91  N.  W. 

the  jury.      Chicago,   etc.,    R.  Co.  v.  Rep.  641. 

Pofitlac.  i6q  III   155.  579.    S.  Kansas  City  Suburban  Belt 

Z,  Bat  tlia  Vataro  of  tho  Estate  Takon  R.  Co.  r.  Norcross,  137  Mo.  415. 
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ff78.  y.  Right  to  Open  and  Close  —  ludowMr.  —  See  note  7. 

ff79.  Gondemidng  Party.  —  See  note  3. 

XL  View  of  PBEXiaES  —  1.  In  General.  —  See  note  4. 
980.  2.  Power  to  Order  —  Biioretion  of  Conrt  —  Fewer.  —  See 

note  3. 

Biioretion.  —  See  note  6. 
58 1.  3.  Time  and  Conduct  of  View  —  Tino.  —  See  note  i. 
Condaot  of  View.  —  See  notes  2,  3. 

4.  Effect  of  View  —  a.  Knowledge  Obtained  to  Be 
Used  in  Connection  with  Other  Evidence.  —  See  notes 

ff89.  See  note  i. 

083.  b.  To  Determine  Weight  of  Conflicting  Evidence. 

—  See  notes  i,  2. 

Wliere  Ownenhip  Is  Admitted  by  the  Co  ,  i  Pa.  Super.  Ct.  599,  38  W.  N.  C. 

defendant,  the  only  contest  being  on  (Pa.)  332. 

the  amount  of  damages,  the  plaintifl  2.  Colorado  Fuel,  etc.,  Co.  v.  Four 

need   not  prove   title.      Helena,   etc.,  Mile  R.  Co.,  29  Colo.  90  (guides  not 

Smelting,  etc.,  Co.  v.  Lynch,  25  Mont,  sufficient). 

497.  8.  Ooing  npon  Otliar  Trmets.  —  Contra^ 

<I7§«    7.  New  Milford  Water  Co.  v,  U.  S.  v.  Freeman,  113  Fed.   Rep.  370. 

Watson,  75  Conn.  237  (proceedings  by  4.  Weiant  v,    Rockland   Lake  Tiap 

water  company);  St.  Louis,  etc.,  R.  Co.  Rock  Co.,  61  N.  V.  App.  Div.  383  [quot- 

V.  Donovan,   149  Mo.  93;   Gregory  v,  ing'j^  Encyc.  of  Pl.  and  Pr.  581,  582J: 

Gulf,  etc.,  R.  Co..  21  Tex.  Civ.  App.  Davis  v.  Northwestern  EI.  R.  Co..  170 

598    (upon    filing    opposition    on    ap-  III.   595;    Matter  of  Acquiitng  Title, 

peal).  etc.,  (Supm.  Ct.  Spec.  T.)  33  Misc.  (N. 

Admission  of  Cause  of  Aotlon.  —  Gulf,  V.)  648  (as  to  award  of  commissioners); 

etc.,  R.  Co.  V,  Brugger,  24  Tex.  Civ.  Matter  of  Brookfield,  78  N.  V.  App. 

App.    367;    Calvert,    etc.,    R.   Co.   v,  Div.  520  (as  to  award  of  commission* 

Smith,  (Tex.  Civ.  App.  1902)  68  S.  W.  ers);  Matter  of  Collis.  76  N.  Y.  App. 

Rep.  68.  Div.  368;  Daly  r.  Smith.  18  N.  Y.  App. 

Holiyiiryin  Pladng  Borden  on  Plain-  Div.   194;  Manhattan  R.  Co.  v.  Com- 

tiif. —  See    Houston,   etc.,    R.   Co.    v,  stock,  74  N.  Y.  App.  Div.  341;  Matter 

Postal  Tel.  Cable  Co..   18   Tex.   Civ.  of    Daly,   26    N.   Y.   App,    Div.    326; 

App.  502.  Pecksport  Connecting  R.  Co.  r.  West, 

5r9.    8.  Barrall  v.  Quick,  63  S.  W.  (Supm.  Ct.  Spec.  T.)  45  N.  Y.  Supp. 

Rep.  33.  23  Kv.   L.  Rep.  421;  Minne-  644. 

apolis,    etc.,   R.  Co.   v,    Hartland,   85  5.  Lanquist  v.  Chicago.  200  lU.  69. 

Minn.  76.     See  also  Shelbyville,  etc.,  5§d.     L  Zug  v,  Pittsbuig^,  194  Pa. 

Turnpike  Co.   v,   Louisville,  etc.,    R.  St.  367. 

Co.,  (Ky.  1899)  51  S.  W.  Rep,  805.  593.    1.  U.  S.  v.  Senferc  Bros.  Co., 

4.  Jeffries  v,  Tuscarora  R.  Co..  9  Pa.  87  Fed.  Rep.  35  \ciHng  7  Encyc.  or  Pl. 

Dist.  17.  AND  Pr.   583  note}:  Lanquisc  v.  Chi- 

Whoro  the  Land  Is  in  DUForent  Coontiai  cago,  200  III.  69;  Seattle,  etc.,  R.  Co. 

the  jury  cannot  be  compelled  to  view  v.  Rocder,  30  Wash.  244.     See  to  the 

the   wiiole   ri^hl  of   way.     St.    Louis,  same  effect  where  the  trial  was  before 

rtr.,  R,  Co.  f.  Postal  Tel.  Co.,  173  lU.  the  court  without  a  jury,  by  agreement, 

•;o«t  Metropolitan  West  Side  £1.  R.  Co.  v. 

aHO.    9.  See  Zug  i'.  Pittsburg.  194  Springer,  171  111.  171. 

Pii.  St.  \f>7.  <•  Matter  of    Brookfield,  78  N.   Y. 

•,  Chicago,  ei«\,  R.  Co.  r.  Loer,  27  App.  Div.  520  (award  by  commission- 

liul,   App«  «4«i;  CIncago,  etc.,   R.  Co.  ers). 

»..    WI'mIow,   117   Ind.   App.  3»6.      See  Inadoqnaey. -- The  same  rule  applies 

tti"0   l'ia»i*f»  c*.    MAnufarturcis'  Light,  as  10  inadequacy  of  damages.     Sexton 

rti     t  ^»  .  ^^»  l*^«  Super.  Ct.  4^>.  "*   liiion  Stock  Yard.  etc..  Co.,  200  111. 

AMI.     \x  lUniiiHton  c.  PhiUdclphia  244. 
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588.  c.  Evidence  of  Witnesses  Not  to  Be  Disregarded. 

--See  notes  4,  5. 

585.  XTT.  Vebdict  —  Bepobt  —  Awakd  —  1.  Verdict  of  Jury 

—  b.  Description  of  Property  Taken  or  Damaged.  —  See 
notes  2,  3. 

587.  d.  Finding  ON  Question  OF  Damages  —  (2)  Itemizing 

Damages,  —  See  note  3. 

«58^^.  (3)  Joint  and  Several  Awards.  —  See  notes  3,  9. 

590.  g.  Objections  —  Motion  to  Set  Aside  —  objMtions  and 

How  Cnnd.  —  See  note  I. 

Powtr  to  Set  Aiido.  —  See  note  3. 
«S91.  Praotioo  on  Motion  to  Sot  Aiido.  —  See  note  2. 

99S.  I.  Damages  Excessive  or  Inadequate  —  in  etnani. 

—  See  notes  i,  2,  4. 

«S94,  Inndoqnnto  Bunagai.  —  See  note  I. 

S.  Eeport  of  Commissioners  —  a.  In  General  —  Formal 
Requisites.  —  See  note  3. 

^83.    4.  Du  Pont  v.  Sanitary  Dist.,  S.  People  v.  Garfield  County  Ct.,  26 

203  HI.  170;  Detroit  t'.  Detroit,  etc.,  R.  Colo.  478,  holding  that  a  verdict  is  with- 

Co.,  112  Mich.  304;  Bigelow  v.  Draper,  out  virtue   until  judgment  has   been 

6  N.  Dak.  152.  rendered  on  it  and  may  be  set  aside. 

6.  Davis  V,  Northwestern  EI.  R.  Co.,  Compare    Chicago,    etc.,     R.    Co.    r. 

170  111.  595,  holding  in  instruction  not  Winslow,   27  Ind.  App.   316,   holding 

objectionable  as  authorizing  a  disre-  that  a  venire  de  novo  and  not  a  motion 

gard  of  the  evidence:  Seattle,  etc.,  R.  for  new  trial    is  the   proper   remedy 

Co.  V,  Rosder,  30  Wash.  244,  approving  where  the  verdict  is  merely  imperfect, 

the   rale  announced   in   Washburn  v,  irregular,  or  ambiguous;  Zoltowski  v, 

Milwaukee,  etc..  R.  Co..  59  Wis.  364,  Judge,  112  Mich.  349,  decided  under  a 

20  Am.  &  Eng.  R.  Cas.  225,  set  out  in  statute  requiring  that  a  motion  for  a 

this  note  in  the  original  article.  new  trial  shall  be  made  within  two 

ftM.    t.  Ooatra,  Norris  v.  Pueblo,  12  days  after  rendition  of  the  verdict. 

Colo.  App.  2go,  holding  a  description  Contra.— In  fTaj^tn^/i^M  it  is  held  that 

by  reference  to  the  petition  or  to  a  plat  an  appeal  is  the  exclusive  remedy.   U. 

to  be  insufficient.  S.  v.  Freeman,  113  Fed.  Rep.  370;  U.  S. 

S.  GorrsettBg  Deseription.  —  That  the  v,  Tennant,  93  Fed.  Rep.  C13. 

verdict  may  be  corrected  so  as  to  make  591.    8.  Jurors*  Aflldavits. —  Contra, 

it  conform  to  the  intention  of  the  jury,  Wixom  v.  Bixby,  127  Mich.  479. 

see  Law  v.  Sanitary  Dist.,  197  111.  523.  593*    L  Meckesv.  Pocono  Mountain 

MT«    S.  See  Levee  Com* rsiv.  Nelms,  Water  Supply  Co.,  203    Pa.    St.    13; 

(Miss.  1903)  34  So.  Rep.  149.  Meuser  v.  Palmer  Tp.,  7  Northam  Co. 

M8«    S.  See  Toluca,  etc.,  R.  Co.  v.  Rep.  (Pa.)  202. 

Haws,    194  111.  92;    Braun   v.   Metro-  2.  Helena,  etc..  Smelting,  etc.,  Co. 

poliian  West  Side  El.  R.  Co.,  166  III.  v.  Lynch,  25  Mont.  497. 

434.  4.  Meuser  V.  Palmer  Tp.,  7  Northam 

6ro«  tuai  with  Proportioiiato  Amount  Co.  Rep.  (Pa.)  202;  Chicago,  etc.,  R. 

to  Satk  OwB«r.--See   Benton   Harbor  Co.  v.  Brink,  (S.  Dak.  1903)  94  N.  W. 

Terminal  R.  Co.  v.  King,  (Mich.  1902)  Rep.  422. 

91  N.  W.  Rep.  641.  »94.    L  U.  S.  v.  Seufert  Bros.  Co.. 

9.  To  the  same  effect  are  Schuster  v.  87  Fed.  Rep.  35. 

Sanitary   Dist.,    177   111.  626;  Law  v.  3.  An  Vnanthoriiod  Dirootlon  ai  to  Paj- 

Sanitary  Dist.,  197  III.  523.  mont  of  damages  awarded  will  invall- 

M0«      1.   Waivor   of   Oonformitj   to  date  the  award.    Ahearn  v,  Middlesex 

itotvto.  —  A  party  may  expressly  waive  County,  182  Mass.  51S. 

a  llieral  and  exact  conformity  of  the  Faots  Claimed  to  Fix  the  Hoasure  of 

verdict  to  the  directions  of  the  statute.  Damagss,  but  not  necessarily  considered 

Thompson  V.  De  Weese-Dye  Ditch,  etc.,  as  conclusive  bv   ihe   commissioners, 

Co.,  25  Colo.  243.  need  not  be  detailed  in  the  report.    New 
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ff96.  BaftliAg  and  Filing.  —  See  note  5. 

b.  Right  of  Majority  to  Act  or  Decide.  —  See 
notes  7,  10. 
99%.  d.  Finding  as  to  Necessity  of  Taking.  —See  note  i. 
e.  Finding   on   Question    of   Damages  —  (i)  In 

General.  —  See  note  5. 

600.  See  note  4. 

601.  (2)  Itemizing  Damages,  —  See  note  3. 

/.  Naming   Owners   of   Property   Taken.  —  See 
notes  6,  7. 
60S.  A.  Conclusiveness  and  Effect.  —  See  note  5. 
604.  See  note  i. 

I.  Confirmation  — (i)  In  General.  —  See  notes  2,  3, 5. 

Milford  Water  Co.  v,  Watson,  75  Conn,  awards  should  be  made  for  each  piece- 

237.  Matter  of  Daly.  23  N.  Y.  App.  Div.  232- 

i%%*    6.  Hotioa  of  FUiag  by  posting  6.  See,  as  to  such  awards  under  the 

is  sufficient  under  the  Missouri  statute  statute  in   New   York^  Matter  of  East 

if  it  gives  opportunity  to  make  objec-  One     Hundred    and    Thirty-fifih    St  . 

tions    to    the     report.       Leavenworth  (Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.) 

Terminal  R.,  etc.,  Co.  v,  Atchison,  137  427;  Matter  of  New  Yoric,  74  N.  Y.  App. 

Mo.  218.  Div.  343;  Matter  of  Washington  Ave., 

7.  VatU  the  Beport  Is  Filed  it  may  be  (Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.) 

changed  by  a  majority  of  the  commis-  655;  Matter  of   Morris   St.,   19  N.  Y. 

sioners  or  dissented  from  by  a  single  App.  Div.  613. 

member.     Leavenworth,  etc.,  R.  Co.  v.  7.  Jtendlts  Eqnal  to  Damagst. —  But 

Meyer,  58  Kan.  305.  designating  ihe  owners  as  '*  heiis  of  G. 

10.  Two  of  Three  Commlstionert  cannot  Thompson'*  was  held  to  be  sufficient 

malce  an  award   unless  the  third  has  where    the    advantages    and    benefits 

notice  and  opportunity  to  participate;  were  found  to  be  equal  to  the  damages, 

and  after  the  resignation  of  the  third  Thompson  v.  Trowe,  82  Minn.  471. 

commissioner  an  award  by  the  two  re-  603.    6.  People  v.  Highway  Com' rs, 

maining  is  void.     Leavenworth,   cic,  188  III.   150;    Kansas,  etc.,  R.  Co.  v. 

R.  Co.  V,  Meyer,  58  Kan.  305.  Phipps,  4  Kan.  App.  252;    Matter  of 

After    Diiqiialifloatioii    of    a   Commifl-  New  York,  42  K.   Y.  App.   Div.  198; 

sioaer,  and  before  a  new  commissioner  Drouin  v.  Boston,  etc.,  R.  Co.,  74  Vt. 

is  appointed,  it  is  not  competent  for  343. 

the  other  two  to  proceed.     Matter  of  64M.    1.  Pennell  z^.  Card,  gbMe.  392. 

Gilroy,  11  N.  Y.  App.  Div.  65.  8.  Hew  Trial.  ~-  In  several  states,  on 

599.    1.  Where  the  Complaint  Shows  exception  to  the  report  the  trial  Is  de 

a  Publie  Use  a  Hnding  of  the  fact  Is  un-  novo.     Wentworth   r.    Portsmouth,  68 

necessary  in  Montana.     Ellinghouse  t/.  N.  H.  392;  Texas,  etc..  R.  Co.  r.  Postal 

Taylor,  iq  Mont.  462.  Tel.  Cable  Co.,  (Tex.  Civ.  App.  1890) 

5.  Hamilton  zf.  Highway  Com'rs,  203  52  S.  W.  Rep.  108;  Houston,  etc.,  R. 

III.  269.  Co.  V.  Postal  Tel.  Cable  Co.,  18  Tex. 

Conflieting Claims  to  Xonej.  —  In  New  Civ.  App.  502, 

York^  by  statute,  if  theie  are  adverse  80  in  Kentaekj,  upon    exceptions  to 

claimantstothemoney  awarded  or  any  the  report  of  commissioners  by  either 

part  thereof,  the  court  may  direct  it  to  party,  a  jury  trial  must  be  had  and  the 

be  paid  into  court  and  may  determine  court  cannot  dismiss  the  proceedings, 

to  whom  it  shail  be  patil.     Fecksport  Walton  v,  Norman,  102  Ky.  114. 

Connecting   R.  Co.  v.  West,  20  N.  Y.  In   Misooui  the   hearing   is    in    the 

App.  Div.  636.  nature  of  a  trial  de  novc^  St.  Louis  %». 

MO.    4.  A  Presumption  of  Ho  Benefits  Abeln,  170  Mo.  318:  Leavenworth  Ter- 

obtdins  on  appeal  if  the  r<?port  is  silent  minal  R.,  etc.,  Co.  v.  Atchison.  137  Mo. 

as  to  benefits.     Terre  Haute,  etc.,  R.  218;  and  the  commissioners  may  testify 

Co.  V,  Flora,  2c)  Ind.  Anp.  442.  as  witnesses  in  support  of  their  report, 

<IOI.    8.  Wh^re  Different  Partiee  Are  St.  Louis  v,  Abeln,  170  Mo.  318. 

Interested  in   Different   Tracts  specific  In  Indiana  the  Cironit  Cout  has  power 
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i,  (2)  Order    of    Cenfirmation  —  Validity   ud    EAet.  —  See 


note  I. 

Setting  Atide  Order.  —  See  note  3. 

(3)  Recommittal  of  Report  —  Amendment  —  b  GeiMral.  — 
See  note  4. 

606.  See  notes  i,  2,  3. 

607.  J.  Application  to  Set  Aside  —  (i)  In  General.  —  See 

note  5. 

609.  (2)  Grounds  —  Generally —  BuUngton  STidoBoa.  —  See  note  3. 

6 IS.  (5)  Excessive  Damages  —  Xzeera  Xut  Be  Palpable  and  Vasup- 
perted  by  Erldeaee.  —  See  notes  2,  3. 

10  inquire  into  the  sufficiency  of  the  enceof  error.     Water Cofn*rs z^.  Shutts, 

instrument  of  appropriation  and  the  25    M.   Y.   App.   Div.    22:    Matter  of 

regularity  of  the  successive  steps  taken  Rochester,  57    N.  V.  App.    Dii*.   634, 

thereunder.     Wabash  R.  Co.  v,  Ctncin-  affirmed  167  N.  Y.  626. 

nati,  etc.,  R  Co ,  29  Ind.  App.  546.  Failure  to  Claim  Daaagee  Before  the 

•M.  S.  A  Mere  Taxpayer,  not  a  party  Commlsiioaers  in  a  highway  proceeding 

to  the  proceedings,  has  no  right  to  ex-  by  one  who  was  present  at  their  pro- 

cept  to  the  report.     Olyphant  Borough  ceedings  will  justify  the  refusal  of  his 

Sewer,  198  Pa.  St.  534.  motion  to  recommit  for  failure  to  assess 

8.  See    Richmond    Traction    Co.   v,  his  damages.    Siandish  r.  Montpelier, 

Murphy,  98  Va.  104.  71  Vt.  287. 

6M.     1.  A  Defeetive  Deeoription   in  Seooad  Beport.  —  Where  the  report  is 

the   notice   is   immaterial    where    the  set  aside  and  the   proceeding  is  sent 

original  description    was   correct  and  back  to  the  commissioners  they  have 

jurisdiction  has  been  acquired.     Lum-  nu  power   to  make  a  report  nunc  pro 

berroen's  Ins.  Co.  v.  St.  Paul,  82  Minn,  tunc  ascertaining  the  damages  as  of  the 

497.  date  of  the  first  report.     Manhattan  R. 

S.  See  Manhattan  R.  Co.  r.  Tomp-  Co.  v,  Comstock,  (Supm.  Ct.  Spec.  T.) 
kins,  59  N.  Y.  App.  Div.  572,  wherein  35  Misc.  (N.  Y.)  326. 
a  commissioner  had  signed  under  2.  See  infra^  XV.  2.  h.  Orders. 
duress;  Judson  r.  Gage,  (C.  C.  A.)  98  8.  Wbere  an  Erroaeou  Prindple  Wae 
Fed.  Rep.  540,  holding  that  a  judg-  Adopted  by  the  commissioners  in  fixing 
ment  not  entered  until  a  subsequent  the  damages  the  report  should  be  re- 
term  may  be  set  aside  at  that  term.  committed.     Matter  of  Summit  Ave., 

4.  Matter  of  Central  New  York  Tele-  (Supm.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.) 

phone,  etc.,  Co.,  36  N.  Y.  App.  Div.  553.  59:    Matter    of    Closing    Kingsbridge 

C^M^r^  St.  Joseph  7/.  Getwitz,  148  Mo.  Road,  (Supm.  Ct.   Spec.  T.)  34  Misc. 

210,  holding  that  the  court  may  confirm  (N.  Y.)  729. 

the  report  as  to  some  lots  and  appoint  607.    5.  Seoord.  —  Chappell  v.   Ed- 
new  commissioners  as  to  others.  mondson  Ave,,  etc..  Electric  R.  Co.,  83 

M6.    1.  Matter  of  Grade  Crossing  Md.  512,  holding  that  the  record  cannot 

Com'rs,  (Supm.  Ct.  Spec.  T.)  32  Misc.  be  removed  to  an  adjoining  circuit. 

(N.  Y.)  99,  holding  that  one   who  has  In  Hew  York  —  Power    Restored    by 

an  interest  in  the   property   but   was  Code.  —  See     Manhattan    R.    Co.    r. 

not  a  party   to   the  proceeding  may  O'Sullivan.  6  N.  Y.  App.  Div.  571. 

move  to  recommit.     See  also  New  Mil-  609.    8.  Matter  of  Graie  Crossing 

ford  Water  Co.  v.  Watson,  75  Conn.  Com*rs,  52  N.  Y.  App.  Div.  122,  164 

237:  Matter  of  New  York,  (Supm.  Ct.  N.  Y   575. 

Spec.  T.)  36  Misc.  (N.  Y.)  463,  holding  613.    8.  Matter  of  Board  of  Water 

that  the   landowner  is   not  guilty  of  Com'rs,  71  N.  Y.  App.  Div.  544:  Daly 

laches  in  failing  to  move  to  recommit  v.    Smith,    18  N.    Y.   App.   Div.   194; 

pending  his  exceptions  to  the  report  Pecksport  Connecting  R.  Co.  v.  West. 

and  in  the  absence  of  a  motion  by  the  (Supm.  Ct.  Spec.  T.)  45  N.  Y.  Supp. 

otlier  party  to  confirm.  6144. 

~  ftrer   X«si  Be  Shown,  or   at    least  S.  Matter  of    Rochester,   57    N.   Y. 

probable  cause  to  believe  in  the  exist-  App.  Div.  634. 
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614.  {6\  Inadequate  Damages.  —  See  notes  i,  2,  3. 

(7)  TitHi  and  Manner  of  Objecting  to  Report.  —  See 
note  4. 

615.  [(8)  Reinstating  Report.  —  See  note  2tf.] 

3.  Beport  or  Award  of  Appraiien,  Viewer^  Snrroyon,  ote. 

—  a.  In  General  —  Concurrence,  Signing,  etc.  —  [niiBf.— 

The  statutory  requirement  that  appraisers  shall  make  their  report 
within  a  certain  time  is  mandatory.    See  note  iia.] 

61 6.  c.  Assessing  Damages  —  ittmidag  DuugM.  —  See  notes 
7,  II. 

d.  Review.—  See  note  12. 

617.  See  note  2. 

/.  Setting  Aside  —  Reappraisement  —  MtiBf  Aiidt. 

—  See  note  6. 

619.  Xm  JirDeiiXHT  — 1.  Butyof  CoorttoBntor.  — Seenote2. 
8.  Form  and  Boqniiitot  —  Generally.  —  See  notes  3,  4. 

€14«    1.  Maiter  of  New   York,   74  Miaa.   268,  holding  an  award  to  be 

N.  Y.  App.  DIv.  343.  Bufficieot  under  a  fair  and  reasonable 

2.  Matter  of  Board  of  Water  Com'rs,  construction  of  its  language. 

71  N.  Y.  App.  Div.  544;  Matter  of  New  11.  Chatham  St.,  16  Pa.  Super.  Ct. 

York,  78  N.  Y.  App.  Div.  355;  Matter  103. 

of  Daly,  26  N.  Y.  App.  Div.  326;  Daly  18.  So  in  Minmsoia,  under  a  statute 

V,  Smith,  18  N.  Y.  App.  Div.  194.  of  1891  regulating  the  procedure  for 

a.  Matter  of  Brookfield,  78  N.  Y.  App.  the  taking  of  lands  for  parks,  the  court 

Div.  520:  Matter  of  New   York,  etc.,  could  amend  the  appraisement.    See 

Bridge,  18  N.  Y.  App.   Div.  8;  Bene-  Duluth  v,  Llndberg,  70  Minn.  132. 

diet  V.  New  York,  98  Fed.  Rep.  789,  39  Ofejeetios  After  Trial  oa  AvpseL  —  In 

C.  C.  A.  290.  Indiana^  after  a  trial  on  appeal  on  a 

4.  Ol^eetiOBS  oa  Hotioik  to  Ooaam  may  landowner's  remonstrance,  an  adverse 

be  available  though  a  motion  to  set  verdict  returned,a  new  trial  and  change 

aside  the  report  upon  the  same  grounds  ,of  venue  granted,  and  the  second  trial 

has  failed  by  reason  of  failure  to  show  entered  upon,  it  is  within  the  discretion 

all  the  facts  on  that  motion.     Matter  of  the  court  to  refuse  the  remonstrant's 

of  Terminal  R.  Co.,  16  N.  Y.  App.  Div.  application  for  leave  to  refile  a  motion 

515.  to  reject  the   report  of    the    viewers 

In  Xiisovri  a  motion  after  the  report  which  has  been  presented  to  the  com- 

is  filed,  which  has  no  connection  with  missioners.     Fifer  v,  Ritter,  159  Ind.  8. 

objections  to  the  report,  will  not  inter-  €1T.    8.  Other  tUtos.  —  In  Fhrida  a 

rupt  the  running  of  the  time  within  demand   for  a  jury   trial  is  the  only 

which  exceptions  must  be  filed.    Nish-  method  of  avoiding  the  report  of  view- 

nabotna  Drainage  Dist.  v,  Campbell,  ers.     Heermans  v.  Jacksonville,  etc., 

154  Mo.  151.  R.  Co.,  40  Fla.  85. 

Leave  of  Court.  —  That  the  Circuit  In  Nebraska  an  appeal   lies  to  the 

Court  may  permit  exceptions^to  be  filed  District    Court.     The    duties   of    the 

after  the  time  fixed  in  the  charter  pro-  county  judge  are  purely  ministerial, 

vision,  see  St.  Louis  v.  Weber,  140  Mo.  Maitheis  v.  Fremont,  etc.,  R.  Co.,  53 

515*  Neb.  681. 

61ft.    %a.  An  order  setting  aside  a  a.  As  to  Tnswfloloat  OrouiA  of  objec- 

report  of  commissioners  may  itself  be  tion  for  misconduct,  see  Mulhoiland  v. 

set  aside  and  the  report  confirmed  at  a  Rush  Brook  Water  Co.,  7  Lack.  Leg. 

subsequent  term  or  at  any  time  before  N.  (Pa.)  1. 

final  disposition  of   the  proceedings.  •111.    t.  Aa  to  AU  Partlii.  —  There 

Leavenworth  Terminal  R.,  etc.,  Co.  v.  should  be  a  final   iudgment  of  con- 

Atchlson,  137  Mo.  218.  demnation  as  to  all  the  defendants. 

\\a.  Seattle  v.  Fidelity  Trust  Co.,  22  Alameda  County  v.  Crocker,  125  Cal. 

Wash.  154.  101. 

•!••    7.  See  State  z/.  District  Ct.,  87  8.  Compare  St.  Louis,  etc.,  R.  Co.  v. 
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690.  Fuffonal  Jvigmaat.  —  See  note  2. 

3.  What  Proviaioni  Are  Proper.  —  See  note  4. 
691.  4.  Certainty  as  to  Beeoription,  Ownerdiip^  ete.  — Stitrlpite. 
—  See  note  i. 

OwBtnlilp.  —  See  note  4. 
#99.  5.  Finality  and  Conclnidyeneit  —  Tinalitf.  —  See  note  2. 

Oonoluivtneu.  —  See  notes  3,  5. 

Donovao,  149  Mo.  93.  holding  that  the  gon  Short  Line  R.  Co.  v,  Poital  Tel. 

judgment   upon   a    verdict    assessing  Cable  Co.,  11 1  Fed.  Rep.  842.  49  C.  C. 

damages  need  not  contain  a  formal  de-  A.  663. 

cree  condemning  the  land  for  public  SafSirMMt  to  a  Kap  filed  with  the  corn- 
use  and  vesting  an  easement  in  the  plaint  was  held  to  be  sufficient  in 
plaintiff;  and  further,  that  where  the  Madera  County  v.  Raymond  Granite 
amount  awarded  by  the  commissioners  Co.,  139  Cal.  128. 
has  been  paid  into  court  the  judgment  4.  Sofldeiit  Oirtalntj  —  Vamsi  Appter- 
need  not  specifically  allow  a  deduction  iag  in  Bao9rd«  —  See  West  Chicago  St. 
of  the  sum  deposited,  since  the  deposit  R.  Co.  v,  Chicago,  172  111.  198. 
operates  as  a  discharge  of  the  judg-  Mil*  8.  Chicago,  etc.,  R.  Co.  v, 
mcnl  pro  tanto,  Guthrie,  iqft  111.  579,  quoting  7  Encyc. 

Oofte.  —  San  Francisco,  etc.,  R.  Co.  op  Pl.  and  Pr.  622.    See  also  Gage  v, 

V,  Leviston,  134  Cal.  412  (costs  and  in-  Chicago,  164.  111.  576,  decided  under  a 

teresi).  statute  requiring  payment  within  two 

PnrpoMt.  —  In  a  proceeding  by  a  rail-  years  of  entry  of  judgment  and  pro- 
road  company  the  judgment  should  viding  that  after  such  time  the  court 
vest  the  easement  for  the  restricted  may  order  payment  and  in  default 
uses  prescribed  by  law,  and  not  gen-  thereof  dismiss  the  proceedings, 
erally  for  all  necessary  railroad  pur-  In  California  the  judgment  of  con- 
poses,  and  on  appeal  it  will  be  modified  demnailon  is  the  final  judgment,  and 
so  to  restrict  «ttch  use.  Ft.  Worth  Ice  after  payment  is  made  the  court  makes 
Co.  v.  Chicago,  etc.,  R.  Co..  11  Tex.  a  final  order  of  condemnation,  which 
Civ.  App.  600.  See  also  Barnes  v,  is  an  order  made  after  final  judgment 
Chicago,  etc.,  R.  Co.,  (Tex.  Civ.  App.  under  the  code.  Alameda  v.  Cohen, 
1895)  33  S.  W.  Rep.  601;  Palmer  v.  133  Cal.  5.  And  if  after  judgment  the 
Harris  County,  (Tex.  Civ.  App.  1902)  money  awarded  is  not  paid  or  deposited 
69  S.  W.  Rep.  229.  within  the  time  required  by  statute  be- 

€19.    4.  See  hi  ew  Mil  ford  Water  Co.  fore  the  final  order,  the  judgment  and 

V.  Watson,  75  Conn.  237,  affirmed'}^  proceedings  in  the  condemnation  action 

Conn.  251,  holding  that  the  court,  upon  should  be  set  aside.    Glenn  County  v, 

overruling  a  remonstrance  to  the  re-  Johnston,    129    Cal.    404.     The  order 

port  of  the  committee  and  accepting  the  takes  effect   when   entered.      Madera 

report,  had   00  jurisdiction  to  direct  County  v.  Raymond  Granite  Co..  139 

payment  of  any  sum  to  the  defendants,  Cal.  128. 

the  provision  of  the  plaintiff's  charter  An  Objection  to  the  Entry  of  Final 

being  adequate  and  exclusive.  Judgment  on  the  ground  that  the  deposit 

6M«    8.   Mobile,    etc.,    R.    Co.    v.  was  not  kept  good   is  not   available 

« Hester.  122  Ala.  249;  Florence,  etc.,  where,  the  defendant  having  refused  to 

R.  Co.  V.  Lilley,  3  Kan.  App.  588.    See  lake  it,  the  clerk  deposited  it  with  the 

also  Haggard  v.   Independent  School  county    treasurer.      Los    Angeles    v, 

Dist.,  113  Iowa  486.     Compare  Maderm  Pomeroy,  133  Cal.  529. 

County  V.  Raymond  Granite  Co.,  139  S.  South  Chicago  City  R.  Co.  v.  Chi- 

Cal.  128,  wherein  the  money  had  been  cago,  196  III.  490;  Allen  v,  Chicago, 

paid  into  court.  176  111.  113;  Harris  v.  Chicago,  162  111. 

4.  Prsridons  Ibr  PayaMBt  Befinre  Appro-  288:  Lamb  v.  Elizabeth,  132  N.  Car. 

prfatian.  —  See  Fanning  v.  Gilliland.  37  194;  Woolard  v.  Nashville,  108  Tenn. 

Oregon    369,    holding    the    particular  353.    See  also  Anthony  t^.  Granger,  22 

judgment  to  be  sufficient.  R.  I.  359.     Compare  Ligare  v.  Chicago, 

Ml.     1.  Vor  SniBdont  Jndgmsnts  in  etc.,    R.  Co.,  166  IlL  249,  wherein  a 

proceedings  to  acquire  a  right  of  way  second  proceeding  was  brought  under 

for  a  telegraph,  see  St.  Louis,  etc  ,  R.  another  ordinance  than  that  relied  on 

Co.  ff.  Postal  Tel.  Co.,  173  111.  508;  Ore-  in  the  first. 
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693.  6.  Meet  to  Pass  Title,  or  Warrant  Taking  Possession  — 

See  notes  i ,  2. 

7.  Amendment  —  Belief  in  Bqnity.  —  See  note  3. 

694.  XIV.   Ekfobcekxkt   of   Awards  avd    JuneMivTi  — 
2.  Enforoement  —  Generally.  —  See  notes  1,2. 

695.  3.  Bxecntion  —  Preeept  —  Distress  —  Distreu.  —  See  note  5. 
4.  Actions  on  Awards  and  Judgments  —  a.  Generally  — 

Right  of  AetioB.  —  See  note  6. 

696.  See  note  2. 

697.  Pleading.  —  See  note  4. 

698.  c.  Action  on  Bond.  —  See  note  i. 

XT.  Apprals  — 1.  Bight  of  Appeal  —  a.  In  General. — 

See  note  4. 

eSKi.    5.  Ai  to  What  Katton  Conolii-  •94.    1.  Meeker  v,  Chicago,  96  111. 

live.  ~  Branch  v.  Lewerenz«  75  Conn.  App.  23  (remedy  by  assessment). 

319;  Alien  V.  Haley,  169  ill.  532;  Rob-  8applt»eiital  Proosodiags  for  the  en- 

inson    v,  Pennsylvania  R.  Co.,  6  Pa.  forcement  of  the  judgmeot  should  be 

Super.  Ct.   383;    Chesapealce,  etc.,   R.  governed  by  the  act   under  which  the 

Co.  V,  Washington,  etc.,  R.  Co.,  99  Va.  condemnation  proceeding  was  broaght. 

715.  South  Chicago  City  R.  0>.  v,  Chicago. 

lisnos  Hot  InvoWed  are,  however,  not  196  ill.  490. 
concluded.  Chesapealce,  etc..  R.  Co.  S.  See  Evanston  v.  Clarlc,  77  III.  App. 
V,  Rison,  99  Va.  18.  Thus,  damages  234;  Chicago  v.  Hayward,  60  111.  App. 
not  contemplated  in  the  original  con-  582,  in  both  of  which  cases  it  was  held 
demnation  may  t>e  recovered.  Sanitary  that  assumpsit  would  lie. 
Dist.  V.  Ray,  199  111.  63;  Mullen  9.  4IM.  6.  In  Hains  the  county  corn- 
Lake  Drummond  Canal,  etc.,  Co.,  130  missioners  must  issue  a  distress  war- 
N.  Car.  496;  Schaible  :'.  Lake  Shore,  rant  upon  application  of  a  landowner 
etc.,  R.  Co.,  6  Ohio  Cir.  Dec.  505,  10  whose  damages  have  been  adjudged 
Ohio  Cir.  Ct.  334,  3  Ohio  Dec.  233;  for  land  taken  by  a  water  company. 
Chesapeake,  etc.,  R.  Co.  v.  Chambers,  Furbish  v,  Kennebec  County,  93  Me. 
95  Va.  503.  117. 

693*    1.  Niagara  Falls  v.  New  York  6.  Roper  v.  New  Britain,  70  Conn. 

Cent.,  etc.,  R.  Co..  41  N.  Y.  App.  Div.  459;  Cottle  v.  New  York,  etc  ,  R.  Co., 

93,  holding,  however,  that  after  pos-  27  N.  Y.  App.  Div.  604,  holding  further 

session  for  yeajs  a  presumption  of  pay-  that  the  defendant  may  counterclaim  a 

ment  exists;  Southern  R.  Co.  v.  Gregg,  breach  of  contract  to  convey. 

(Va.  1903)  43  S.  E.  Rep.  570.  Tliat  the  Money  Has  Beta  Boposltod  is 

8.  Paymekt  Passes    Title.  —  Long    v.  no  defense.     Burns  v.  Chicago,  etc., 

Louisville,  e(c.,  R.  Co  ,  (Ky.  1899)  51  R.  Co.,  110  Iowa  385;  Brown  v.  Chi- 

S.  W.  Rep.  807;  Kennet,  etc.,  R.  Co.  cago,  etc.,  R.  Co.,64Neb.  62.     Compare 

V,  Senicr,  83  Mo.  App.  i8r.  Bannister  v.  Mclntlre,  112  Iowa  600. 

An  Assessment  Against  the  Wrong  Foiid  696.    8.  See  Meeker  v.  Chicago,  96 

is  not  available  to  the  landowner  as  an  111.  App.  23.     Compare  Brown  v.  Chi- 

objection,    the    judf^ment    specifically  cago,  etc.,  R.  Co.,  64  Neb.  6a. 

providing  that  unless  the  damages  are  MT.    4.  DefendaaVs   Pleediiig.  —  A 

paid  within  a  certain  time  the  proceed-  claim  for  reduction  of  recovery  by  the 

ings  shall  stand  abated.    Lewis  County  amount  of   assessments    for    benefits 

V,  Schohey,  31  Wash.  357.  against  the  plaintiff's  land  pending  an 

S.  Perfeeting  Jndgmeat  Hot  FinaL  —  appeal  by  other  landowners  from  the 

Under  the  rule  that  the  order  for  pos-  assessment  of  damages  and   benefits 

session  made  after  payment  is  the  final  must    be    pleaded.       Roper    v.    New 

step  in   the   proceeding,   a  judgment  Britain,  70  Conn.  459. 

failing   to  fix   compensation   awarded  %%%»    1.  See  Hunt  v.  Card,  94  Me. 

may  be  supplemented  upon  notice  at  a  386,  which  was  an  action  on  the  bond 

subsequent  term  by  an  order  fixing  such  of  a  construction  company, 

time.     Chicago,  etc.,  R.  Co.  v.  Guthrie,  4.  lA>ble  v.  Philadelphia,  174  Pa.  St. 

192  111.  579.  III. 
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699.  *.  Power  of  Legislature  to  Restrict  or  Take 
Away  Right.  —  See  notes  3,  4. 

c.  Construction   of  Statutes  —  in  emeni.  —  See 
note  6. 

0S1.  tUtmtM  Xakiag  DeeUioa  of  Tribunal  to  Aimm  Damagoi  Ftnnl  and 
CoBolviiTe.  —  See  note  i. 

639.  d.  Waiver  of  Right  —  Estoppel.  —  See  notes  4,  6. 
6SS.  2.  What  Is  Appealable  —a.  In  General  —  Judgments 

—  In  QoneraL  —  See  note  4. 

Jadgmenti.  —  See  note  7. 

b.  Orders  —  what   Orden  Are   Tinal  and   Appoalablo.  —  See 
notes  8,  9,  10. 


K    S.  Missouri    Pac.    R.   Co.   v.  the  slatute  unconstilulional.     Savan- 

Gruendet,  3  Kan.  App.  53;  Pcopls  v,  nah.  etc.,  R.  Co.   v.  Postal  Tel.  Cable 

Haverstraw,   151   N.  Y.  75  (if  the  pri-  Co.,  112  Ga,  94.1. 

mary  method  of  assessing  damages  is  63d.    4.  Karnes  County  v,  Nichols, 

constiiatiooal);  Portland  v.  Gaston,  38  (Tex.  Civ.  App.   1899)  54  S.  W.  Rep. 

Oregon  533.  656.     See  also  Missouri  Pac,  R,  Co.  v, 

A  GhanfO  in  tlM  Law  regulating  ap-  Gruendel,  3  Kan.  App.  53. 

peals  applies  to  pending  proceedingit.  6.  Ft.  Worth  Ice  Co.  z^.  Chicago,  etc., 

Evansvllle,  etc..  R  Co.  &.  Terre  Haute,  R.   Co.,    11   Tex.   Civ.   App.  600,  dis- 

(Ind    1903)67  N.  E.  Rep.  686;  HeinI  v,  Hnguishin'*  the  rule  in  Missouri.     See 

Terre  Haute.  (Ind.  1903)  66  N.  E.  Rep.  also  St.  Louis,  etc  ,  R.  Co.  v.  Donovan, 

450.  149  Mo.  93. 

4.  Gano  v,  Minneapolis,  etc.,  R.  Co.,  Baoeipt  on  Condition.  —  See  Elizabeth- 

114  Iowa  713.  town,    etc.,    R.    Co.    v.    Catlettsburg 

0.  In  Karyland  the  confirmation   by  Water  Co.,  61  S.  W.   Rep.  47,  22  Ky. 

the  court  of  the  inquisition  is  exdu-  L.  Rep.  1632,  wherein  there  was  held 

sive  and  final,  the  law  providing  no  to  be  no  waiver. 

appeal  therefrom.     Hopkins  v,  Phila-  633.    4.  St.  Tohnsville  v.  Smith,  61 

delphia,  etc.,    R.    Co.,   94    Md.    257;  N.  Y.   App.   Div.   380;  Erie  R.  Co.  v. 

Chappell    V.   Edmondson    Ave.,  etc.,  Steward,   59    N.   Y.   App.    Div.     187; 

Electric  R.  Co.,  83  Md.  512.  Postal  Tel.  Cable  Co.  v.  Southern  R. 

In  lUflhigaa  it  was  held  that  an  ap-  Co.,  90  Fed.  Rep.  211.     See  also  In  re 

peal  would  lie  to  the  Circuit  Court  from  Lake  Erie  Limestone  Co.,  188  Pa.  St. 

the  action  of  the  f  robate  court  inde-  509,   holding   that    in    lateral-railroad 

termining  the  disposition  of  a  fund  in  proceedings  an  appeal  before  the  ap- 

condemnation  proceedings,  though  by  proval  of  the  report  of  viewers,  or,  in 

the  terms  of  the  statute  no  provision  case  of  appeal  from  such  approval,  be 

was  made  for  such  an  appeal,  as  such  fore  the  verdict  of  the  jury,  is  prema- 

disposition  is  a  judicial  action  by  the  ture. 

court  and  the  order  is  final.  Defoe  v,  7.  Denver  Power,  etc.,  Co.  ».  Den- 
Bay  Circuit  Judge,  116  Mich.  567.  Ter,  etc.,  R.  Co.,  30  Colo.  204;  Ben- 
la  How  York,  in  condemnation  pro-  nettt^.  Woody,  137  Mo,  377;  Cincinnati, 
ceedings  by  the  city  under  the  Park  etc.,  R  Co.  v,  Barcalow,  2  Ohio  Cir. 
Act,  an  order  of  the  Special  Term  con-  Dec.  413  (proceedings  in  error). 
firming  the  report  of  commissioners  is  8.  Spodal  Order  After  Final  Judgment, 
appealable  to  the  Appellate  Division.  —  Los  Angeles  r.  Pomeroy,  132  Cal. 
Matter  of  Rochester,  24  N.  Y.  App.  340;  Alameda  v.  Cohen.  133  Cal.  5. 
Di7.  383.  9.  New  Milford  Water  Co.  v.  Wat- 

ImTwmont  the  decision  of  the  court  son,  75  Conn.  237;  Philadelphia,  etc., 

on  the  report  of  commissioners  is  final,  St.  R.  Co.'s  Petition,  203  Pa.  St.  354; 

and  the  case  cannot  be  taken  up  to  the  State    v,    Oshkosh,  etc.,  R.   Co.,    100 

Supreme  Court  for  a  review  of  inter-  Wis.  538. 

locatory  matters.   Goodsell  v,  Rutland-  10.  New  Milford  Water  Co.  v.  Wat- 
Canadian  R.  Co..  74  Vt.  206.  son.  75  Conn.   237;  Water  Com*rs  r. 

#81.     1.  Tho  Vailnro  of  the  tUtnto  to  Shutts,  25  N.  Y.  App.  Div.  22  (order 

Awidn  iK  an  Appoal  does  not  render  sending  back  repoit  to  commissioners). 
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6S4.  See  notes  4,  8. 

Whmt  Ordkm  An  latorlomitorj  and  Hot  Appealablo.  —  See  notes 
9,  ID,  II. 

USA.  3.  Who  Hay  Appeal  *-  in  Ooaona.  — r  See  notes  12,  13. 

656.  See  note  i. 
IttiUaeoi.  —  See  note  4. 

657.  4.  Appeals  to  Court  of  Last  Beaort.  —  See  note  i. 
5.  Juriidiotion  on  Appeal.  —  See  note  2. 

But  we  Fletcher  zr.  Chicago,  etc.,  R.  crossing  proceedings).    See  also  Matter 

Co.,  67  Minn.  339,  as  to  an  order  deny-  of  New  York,  52  N.  Y.  App.  Div.  478. 

ing  a  motion  to  set  aside  the  commis-  4.  A  Hortgagee  who  is  a  party  has  an 

sioners*  report.  appealable     interest     which     be    can 

634.    4.  Colorado  Elastern  R.  Co.  v.  prosecute      independently.        Omaha 

Union  Pac.  R.  Co.,  (C.  C.  A.)  94  Fed.  Bridge,  etc.,  Co.  v.  Reed,  (Neb.  1902) 

Rep.  313.  92  N.  W.  Rep.  1021. 

a.  An  Order  Allowing  an  Apptnl  to  the  Upon  Disndual.  —  Where  the  procced- 

Girenit   Covrt  is  appealable    in    South  ing  upon  the  answer  and  a  reference  to 

Carolina,    Atlantic  Coast  Line  R.  Co.  determine  the  issues  is  dismissed  wiih- 

V.  South  Bound  R.  Co.,  57  S.  Car.  317.  out  prejudice,  the  defendant  is  not  a 

a.  Johnstown  v.  Wade,  157  N.  Y.  50  '*  party  aggrieved.'*  Canandaigua  v. 
(Older  of  reversal  by  the  Appellate  Benedict,  13  N.  Y.  App.  Div.  600. 
Division);  Cape  Fear,  etc.,  R.  Co.  v.  637.  1.  Central  of  Georgia  R.  Co. 
King,  125  N.  Car.  454  (order  allowing  zr.  Alabama,  etc.,  R  Co.,  130  Ala.  559; 
exceptions  on  appeal  from  award  of  Birmingham  R.,  etc.,  Co.  v.  Birming- 
commissioners  to  be  filed  nunc  pro  tunc  ham  Traction  Co.,  128  Ala.  no;  Ten- 
and  requiring  a  new  appraisal) ,  J[ohns-  nessee  Coal,  etc.,  Co.  v.  Birmingham 
town,  etc.,  Turnpilte  uo.*s  Petition,  5  Southern  R.  Co.,  128  Ala.  526;  Hub- 
Pa.  Super.  Ct.  6s,  28  Pittsb.  Leg.  J.  N.  bard  v.  Hartford,  74  Conn.  452  (as  to 
S.  (Pa.)  59,  40  W.  N.  C.  (Pa.)  483;  review  on  error);  Metropolitan  West 
Parker  v,  Superior  Cl..  25  Wash.  544:  Side  El.  R.  Co.  r.  Siegel,  161  III.  638: 
In  re  Minnesota,  e.c,  R.  Co.,  103  Wis.  Johnstown  r.  Wade,  157  N.  Y.  50; 
191  (order  denying  motion  to  dismiss  Champlain  v.  McCiea,  165  N.  Y.  264; 
the  petition).  Manhattan  R.  Co.  v,  0*Sultivan,  8  N. 

10.  Foresi  Cemetery  Assoc,  v.  Con-  Y.  App.  Div.  320;  Portland  p.  Gaston, 
stans,  70  Minn.  436;  Com.  cr.  Stephens,  38  Oregon  533;  Littleton  Bridge  Co.  v. 
9  Pa.  Super.  Ct.  218  (order  appointing  Pike,  72  Vt.  7;  Western  American  Co. 
viewers);   Richmond,  etc.,  R.   Co.   v.  v.  St.  Ann  Co.,  22  Wash.  158. 
Johnson,  99  Va.  282.  2.  Miitonri.  —  Where    the    County 

11.  Wabash  R.  Co.  r.  Cincinnati.  Court  acquires  no  jurisdiction  of  the 
etc.,  R.  Co.,  29  Ind.  App.  546,  holding  subject-matter,  the  Circuit  Court  ac- 
that  an  appeal  from  an  award  of  com-  quires  none  by  appeal,  though  the 
missioners  will  not  lie  while  exceptions  latter  may  acquire  jurisdiction  of  the 
tliereto  remain  pending  and  undis-  parties.  Williams  v.  Kirby,  169  Ato. 
posed  of,  or  before  the  expiration  of  622. 

the  time  for  filing  exceptions.  Vorth  Carolina.  —  See  Cape  Fear,  etc., 

635.     18.  See  Stolze  v.  Manitowoc  R.   Co.   v,   Stewart,    132  N.  Car.  248, 

Terminal  R.  Co  ,  100  Wis.  208,  holding  construing  the  statute. 

that  the  appeal  cannot  be  dismissed  on  Ohio.  —  Where  the  Court  of  Common 

the  ground  of  the  insolvency  of  the  cor-  Pleas  reverses  the   judgment  of  the 

poration.  probate  dourt  on  error,  it  is  required  to 

It.  Xnst  Savo  Boon  Intoroitod  at  Timo  retain  the  cause  for  trial  and  final  judg- 

of  Condomnatlon.  —  Rines  v.  Portland,  ment,  which  means  a  jury  trial  as  in 

?i3  Me.  227,  holding  that  one  purchas-  the  probate  court.     Covington,  etc., 

ngthelandaftertheaward,*' together  Bridge  Co.  v    Magruder,  63  Ohio  St. 

with  all  damages  allowed  or  recovered  455. 

for  the  taking,"  etc.,  could  not  appeal.  The  Sapromo  Oonrt  of  the  United  ttetoi 

1.  Orado  Orooslngt.  —  Matter  of  may  examine  proceedings  had  in  a 


Grade  Crossing  Com*rs,  52  N.  Y.  ApP-    state  court  under  slate  authority,  so  far 
Div.  27,  a  firmed  165  N.  Y.  605  (grade-    as  to  inquire  whether  that  court  pre* 
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e.  Taking  and  Perfoeting  Appeal  —  a.   In  General  — 
Time,  etc.  —  Ib  G«Mrml,  —  See  note  i . 

TiM«  Wlthia  Wkish  to  AppoaL  —  See  note  4. 

•41.  c.  Filing  Exceptions  —  Bill  or  Exceptions.  —  See 

note  5.     See  generally  APPEALS;  BILLS  OF  EXCEPTIONS;  EXCEP- 
TIONS and  Objections. 

•49.  d.  Notice  of  Appeal  —  (i)  Necessity  and  Sufficiency 
—  HMMitif.  —  See  note  i. 

foflflUa^.  —  See  note  8. 
64S,  (2)  Service  and  Filing.  —  See  note  2. 

e.  Seci>RITY  —  HMMitif .  —  See  notes  6,  7, 
S4S,  flUag;  Approral;  AmeadiBg.  —  See  note  I. 

seated  any  rule  of  law  in  disregard  of  dera  County  v»  Ravmond  Granite  Co., 

the  owner's  rif^hts  to  just  connpensa-  139    Cal.    128:    Alameda    County    v. 

tion.     Backus  v.  Fort  St.  Union  Depot  Crocker,  125  Cal.  loi. 

Co.,  169  U.  S.  557  On  Appeal  from  a  Bcftual  to  Diamiis  the 

••!••    1.  The  Appoal  Ii  Proooomtod  ai  petition  for  want  of  authority  to  con- 

iiroa  JwliMf*  Jodgmoatf  under  various  deoin,  the  evidence  need  not  he  brought 

statutes,  to  review  the  assessment  of  up.     Harvey  v.  Aurora,  etc.,  R.  Co., 

damages.     People  ir.  Highway  Com 'rs,  174111.295. 

188  111.  150;    Williams  v,  Kirby.  169  IM9.    1.  Matter  of  Grade  Crossing 

Mo.  6a2:  Galveston,  etc.,   R.  Co.   v.  Com*rs,    68    N.    Y.    App.    Div.    560; 

Ba:idat,  18  Tex.  Civ.  App.  595:  Karnes  Atlantic  Coast  Line   R.  Co.  v.  South 

County  9.   Nichols,  (Tez.  Civ.    App.  Bound  R.  Co.,  57  S.  Car.  317.    See  also 

1897)    54    S.    W.    Rep.    656:     Karnes  Defoe  v.  Bay  Circuit  Judge,  116  Mich. 

County  V.  Ray,  (Tex.  Civ.  App.  1900)  567.    Compare  NicoU  v.  New  York,  etc., 

57  S.  W.  Rep.  76.  Telephone  Co.,  62  N.  J.  L.  733, 

4.  State  V.  Williams,  125  Ala.  115;  Hotioo  to  Oodofnidaato  must  be  given 

In  re  Williams  St.,  191  Pa.  St.  472;  where  the  appeal  is  by  one  defendant. 

Spear    v,     Montgomery    County,    16  U.  S.  r.  Crooks,  116  Cal.  43. 

Montg.  Co.  Rep  157.  An  Appsal  ftosoontod  as  from  Jvstioos* 

Tbo  llglit  to  Full  TImo  to  nio  a  Traa-  Jadgmonts,  under  the  Texas  statute,  re- 

Mrift  cannot  be  abridged.    Orary  v.  quires  no  notice.     Karnes  County  v. 

Port  Arthur  Channel,  etc.,  Co.,  (Tex.  Nichols.  (Tex.  Civ.  App.  1899)  54  S.  W. 

Civ.  App.  1898)  45  S.  W.  Rep.  842.  Rep.  656;  Karnes  County  r.  Ray,  (Tex. 

•tl.    8.  BUI  of  Izeoptlons.  — Matters  Civ.  App.  1900)  57  S  W.  Rep.  76. 

not  part  of  the  record  cannot  be  con-  t.  Atlantic    Coast    Line    R.   Co.   v, 

sidered  unless  brought  into  the  record  South  Bound  R.  Co.,  57  S.  Car.  317. 

by  bill  of  exceptions.    Fifer  r.  Rilter,  Contra^  where  the  statute  contains  no 

159  Ind.  8.  such  requirement,  Mauldin  v.  Green- 

Afldaviti  used  in  attacking  the  award  ville,  64  S.  Car.  444. 

of  viewers  in  the  court  below  must  be  •43«    t.  Servleo  on  a  Bohool  IMstriet 

preserved    in    a    bill    of    exceptions,  has  been  held  to  be  accomplished  by 

Heermans    v,    Jacksonville,    etc.,    R.  service  on  the  president  of  the  board  of 

Co ,  40  Fla.  85.  directors.      Haggard    v.  Independent 

On  Mai  is  Vovo  upon  exceptions  to  School  Dist.,  113  Iowa  486. 

the  report  of  commissioners  no  bill  of  0.  Karnes  County  v.  Nichols,  (Tex. 

exceptions  to  what  was  done  in  the  Civ.  App.  1899)  54  S.  W.  Rep.  656; 

County    Court    is    necessary.      Win-  Karnes  County  c.  Ray,  (Tex.  Civ.  App. 

cheater,  etc..  Turnpike  Road  Co.   v.  1900)  57  S.  W.  Rep.  76. 

Evans  61  S.  W.  Rep.  .1008,  22  Ky.  L.  7.  Missouri  Pac.  R.  Co.  v.  Gruendel, 

Rep.  1883.  3  Kan.  App.  53. 

<hi  Appeal  on  tlio  Jndgmont  Boil  alone  Mft,    1,  A  Vow  Bond  may  be  substi- 

the  appellant  cannot  be  heard  to  com-  tuted,  as  in  other  cases,  where  the  first 

plain  that  evidence  was  wanting  as  to  bond  is  sufficient  to  confer  jurisdiction, 

a  fact  the  recital  of  which  is  conclusive,  Stolze  r.  Manitowoc  Terminal  R.  Co., 

nor  of  the  judgment  as  to  costs.     Ma-  100  Wis.  208. 
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64ff.  /.  Record  and  What  It  Must  Show  —  (i)  In  Gen- 
eraL  —  See  notes  2,  3. 

646.  (2)   When  It  Must  Contain  Evidence.  —  See  note  i. 

7.  Hearing  and  Determination  —  a.  What  Questions 
Are  Up  for  Review.  —See  note  7. 

647.  See  notes  i,  2. 

b.  Intendments  —  Pntutptimi  of  lugniftritf,  eramoij.  — 

See  notes  4,  5. 

648.  See  note  2. 

PrMunpUoa  in  AkTor  of  Award  of  Ihunagei.  —  See  note  6. 

645.  8.  Terrc  Hauie,  etc.,  R.  Co.     zens'  Water  Works  Co..  3a  N.  Y.  App. 
V.  Flora,  2q  Ind.  App.  442.  Div.  54. 

S.  Toluca,  etc.,  R.  Co.  v.  Haws,  194  Assignments  of  Error  are  necessary  as 

III.  92;  Gage  V,  Chicago.  164  III.  576;  in  other  cases.     lioyt  r.  Chicago,  etc. 

Diamond  Jo  Line  Steamers  v.  Daven-  R.  Co.    117  Iowa  296. 

port,  etc.,  R.  Co.,  115  Iowa  480;  Hoyt  SpedAoations  of  Insnffidoney  of  Xvi- 

V.  Chicago,  etc.,  R.  Co.,  117  Iowa  296;  dsnoe  to  su&tain  findings  must  be  made 

Benton   Harbor    Terminal   R.   Co.   v,  in  order  to  have  the  evidence  reiriewed. 

King.  (Mich.  1902)  ^i  N.  W.  Rep.  641;  Hollister  v.  State,  (Idaho  1903)  71  Pae. 

Leavenworth  Terminal  R.,  etc.,  Co.  v.  Rep.  541. 

Atchison,    137   Mo.  218;    Kansas  City  647*      L    Compare    EHzabethtown, 

Suburban  Belt  R.  Co.  v.  McElroy,  161  etc.,  R.  Co.  v.  Cailettsburg  Water  Co., 

Mo.   584;  Kansas  City   v.  Bacon,  147  61  S.  W.  Rep.  47,  22  Ky.  L.  Rep.  1632, 

Mo.  259;  Wstkins  v.  Hopkins  County,  wherein,  however,  the  defendant  was 

(Tex.  Civ.  App.   1903)  72  S.  W.  Rep.  held  to  be  estopped  to  try  any  question 

872.  but    that    of    damages;     Bennett    v. 

A  eutemont  of  tho  Case  has  been  held  Woody,  137  Mo.  377,  holding  that  on 

not  to  be  necessary  where  the  record  appeal  to  the  Circuit  Court  the  inquiry 

proper  shows   the    grounds  of  error,  must  be  confined   to  the  case  in  the 

Cape  Fear,  etc.,  R.  Co.  v.  Stewart,  132  County  Court. 

N.  Car.  248.  2.  But  where  a  review  of  a  report  of 

646.  1.  Decatur  v.  Grand  Rapids,  commissioners  on  exceptions  has  not 
etc.,  R.  Co.,  146  Ind.  577.  entirely  the  character  of  a  trial  de  novo^ 

7.  St.  Joseph  V,  Crowther,   142  Mo.  the  action  of  the  court  in  overruling 

155.  exceptions  upon  the  evidence  will  oof 

QnestioniWhiehXayBoBalsod.  — The  be  disturbed.    St.  Louis  v,  Abeln,  170 

various  statutes  governing  the  particu-  Mo.  318. 

lar  proceedings  control.     For  decisions  4.  Schuster  v.  Sanitary  Dist.,  177  III. 

under    particular    statutes,    see    New  626:  Benton  Harbor  Termioal  R.  Co. 

York,  etc.,  R.  Co.  v.  Wheeler,  72  Conn.  r.   King,  (Mich.  1902)  91  N.  W.  Rep, 

481  (finding  of  failure  to  agree  not  re-  641;  Benton  Harbor  Terminal  R.  Co. 

viewable);   Terre  Haute,  etc.,  R.  Co.  v.   Hall,  (Mich.   1902)  91  N.  W.  Rep. 

V,  Flora,  29  Ind.  App.  442  (regularity  643;  Kansas  City  v,  Mastin,  169  Mo. 

of  proceeding  and  amount  of  damages  80.- 

alont;  reviewable):   Shively  v.   Lank-  A  Prsramption  of  Bognlaritj  in  the 

ford,  174  Mo.  535  (facts  within  jurisdic-  court's  proceedings  will  be  indulged, 

tion  of  lower  tribunal  not  reviewable).  Alameda  County  v.  Crocker,  135  Cal. 

Necessity  of  Taking,  —  Los  Angeles  loi. 

V.  Pomeroy,  124  Cal.  597;  Detroit,  etc.,  0.  Towns    v.   Klamath    County,    33 

R.  Co.  V.  Hall,  (Mich.  1903)  94  N.  W.  Oregon  225. 

Rep.  1066.  M8.    i.  Law  tr.  Sanitary  Dist.,  197 

An  Appeal  from  an   Order  of  Con-  111.  523  (correction  of  verdict);  Kansas 

firmation  of  the  appraisal  brings  up  for  City  v.  Mastin,  169  Mo.  80  (correctloo 

review  only   the    proceedings    snbse-  of  record). 

quent  to  the  decree,  l^ng  Island  R.  9.  Chicago,  etc.,  R.  Co.  v.  Brink,  (S. 
(io  V.  Garvey,  159  N.  Y.  334;  Matter  Dak.  1903)  94  N.  W.  Rep.  422  (pro- 
of Opening  Ludlow  St.,  47  N.  Y.  App.  sumption  that  jury  followed  inttrnc- 
Div.  317,  distinguishing  Matter  of  Citi-  tions). 
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649.  c.  What  Errors  Are  Ground   for  Reversal  — 

AiaiMlmi  «( Improptr  or  Saeluim  ef  Proptr  Xridciiet.  —  See  note  8. 
BmnMai  Iiiftraetl«iit.  —  See  note  9. 
%S%.  Xrmtoot  Tcrdiet  or  flBdlag.  —  See  note  i. 

d.  What  Errors   May   Be   Disregarded  —  Gen- 
erally. —  See  note  6. 

e.  Nonprejudicial   or   Harmless   Errors.  —  See 
note  7, 

6tSl.  See  notes  i,  2. 

/.  Errors  Waived   or   Cured   Below  — waiTor  of 

Xnran,  —  See  notes  3»  4,  8. 

Brron  Cured  Below.  —  See  note  lO. 

099.  g.  Objections  Not  Properly  Taken  Below.  —  See 

notes  i»  6,  8,  9. 


t.  St.  Lonis,  etc.,  R.  Co.  v.  Port  Henry  v,  Kidder.  39  N.  Y.  App. 

Vaaghao,  (Ark.  1903)  73  S.  W.  Rep.  Div.  640;    I-Iouston,  etc.,    R.  Co.    v, 

575;  Loloff  V.  Sterling,  (Colo.  1903)  71  Postal  Tel.  Cable  Co..   x8   Tex.   Civ. 

Pac.  Rep.  XI 13:  Lough  v.  Minneapolis,  App.  503;  Crary  v,  Poit  Arthur  Chan. 

etc.,  R.  Co.,  116  Minn.  31;  Northern  R.  nel,  etc.,  Co.,  (Tex.  Civ  App.  1609)  49 

Co.  V.   Earhardt,   167  Mo.  612;  Cane  S.  W.  Rep.  703  (error  in  admission  of 

Belt  R.  Co.  9.  Hughes,  (Tex.  Civ.  App.  evidence  in  trial  without  jury);  Stolze 

1903)  73  S.   W.  Rep.   io3o;    U.   S.   v.  v.   Manitowoc  Terminal   R.  Co.,   100 

Honolulu  Plantation  Co.,  (C.  C.   A.)  Wis.  3o8. 

133  Fed.  Rep.  581.  Wbere  Proper  Svidenoe  Is  Izelnded  the 

9.  Chicago,   etc.,   R.  Co.  v.   Naper-  same    rule    applies.      Crary    v.    Port 

▼ille.  166  111.  87;  Bennett  v,   Marlon,  Arthur  Channel,  etc.,  Co.,  (Tex.  Civ. 

106  Iqwa  638  (conflicting  instructions).  App.  1899)  49  ^*  ^-  ^^P-  7^3- 

L  Palmer  v.  Harris  County,  8.  Galesburg,  etc.,  R.  Co.  v.  Milroy, 


(Tex.  Civ.  App.   1903)  69  S.  W.  Rep.  x8i   III.   343.     See    also    Metropolitan 

339.  West  Side  El.  R.  Co.  v.  Springer,  171 

i.   Madera     County     v,     Raymond  111.  170,  which  was  a  trial  by  the  court 

Granite  Co.,  139  Cal.  I38.  without  a  jury. 

7.  ^n    Francisco,   etc.,   R.    Co.    v,  S.  Benton  Harbor  Terminal  R.  Co. 

Leviston,  134  Cal.  413;  Colorado  Fuel,  v.  King,  (Mich.   1903)  91  N.  W.  Rep. 

etc.,  Co.  c.  Four  Mile  R.  Co.,  39  Colo.  641. 

90;    Diamond    Jo    Line    Steamers    v.  4.  See  Minneapolis,  etc.,  R.  Co.  v, 

Davenport,  etc.,  R.  Co.,  115  Iowa  480;  Hartland,  85  Minn.  76. 

Poniiac  r.  Lull,  ill  Mich.  509;  Ule  v.  8.  Farwell  v,  Cbicago,  etc.,  R.  Co., 

Gibson,  91  Mo.  App.  480  (informality  53  Neb.  614. 

in  judgment);  Karnes  County  v,  Ray,  80  a  Fsilnre  to  Hove  Within  the  Time 

(Tex.  Civ.  App.  1900)  57  S.  W.  Rep.  Preoeribed  by  the  charier  under  which 

76.  the  proceedings  are  had  justifies  the 

As  Srror  Invited  bytfae  Appellaat  is  no  court  in  overruling  the  motion  as  out 

sronnd  of  complaint.     Los  Angeles  v.  of  time.     Kansas  City  v.  Mastin,  169 

Pomeroy,  134  Cal.  597;  Board  of  Trade  Mo.   80.     But  see   Loloff  v.   Sterling, 

Tel.  Co.  r.  Blnme,  176  111.  347;  West-  (Colo.  1903)  71  Pac.  Rep.  11 13:  Sultan 

brook  V.  Muscatine  North,  etc.,  R.  Co.,  Water,  etc.,  Co.  v.Weyerhauser  Timber 

115  Iowa  106;  St.  Louis,  etc.,  R.  Co.  9.  Co.,  31  Wash.  558. 

Knapp,  160  Mo.  396;  Chicago,  etc.,  R.  10.  Terre   Haute,    etc.,    R.    Co.    v, 

Co.  9.  Buei,  55  Neb.  305.  Flora,  39  Ind.  App.  443;  St.  Louis,  etc.. 

Ml.      1.     Brown     v,    Waterbury,  R.  Co.  v,  Donovan,  149  Mo.  93;  Kansas 

(Conn.  X903)  54  Atl.  Rep.  X005  (evidence  City  Suburban  Belt  R.  Co.  v.  McElroy, 

rendered    nonprejudicial    by   court's  i6x  Mo.  584. 

findings):     Haggard    v.    Independent  M3«    1.  Thompson   v.   De   Weese- 

School  foist.,  1x3  Iowa  486;  Jurada  v.  Dye   Ditch,  etc.,   Co.,   35    Colo.   343; 

Cambridge.  171  Mass.   X44;   Chicago,  Water  Com'rs  v.  Perry.  69  Conn.  461; 

etc.,  R.  Co.  V.  George,  X45   Mo.   38;  Lanquist  v.  Chicago,  300  III.  69;  Sani- 

Supp.  PI.  &  Pr.— 18  278 
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653.  //.  Reviewing  Evidence  or  Facts.  —  See  note  1 1. 
653.  /.  Reviewing  Amount  Awarded  — (i)  In  General— 

Power  of  Court.  —  See  notes  l,  2,  3,  4. 

When  Award  Will  Hot  Be  Diitarbed.  —  See  note  5. 
6tS4,  Confllet  of  EYldenoe.  —  See  notes  3,  4,  5,  6,  8. 

tary  Diet,  v,   Bernstein,   175  111.  215;  Western  American  Co.  v.  St.  Ann  Co., 

Shelbyville,     etc..    Turnpike    Co.    v.  22  Wash.  158  (amount  of  damages  alone 

Louisville,  etc.,  R.  Co.,  (Ky.  1899)  51  reviewable). 

S.  W.  Rep.  805;  Kansas  City  r.  Bacon,  S.  Norfolk,  etc.,  R.  Co.  v,  Nighbcn, 

147  Mo.  259;  Karnes  County  v.  Nichols,  46  W.  Va.  203. 

(Tex.  Civ.  App.   1899)  54  S.  W.  Rep.  4.  Chicago,  etc.,  R.  Co.  v,  George, 

656;  North  River  Boom  Co.  v.  Smith,  145   Mo.   38.     See  also   Kansas  City, 

15  Wash.  138.  etc.,  R.  Co.  r.  Smith,  51  La.  Ann.  1079; 

Bonewal  ohT  Motion.  —  The  suflSciency  Postal    Tel.   Cable  Co.   v.    Louisiana 

of  the  report  of  viewers  is  not  presented  Western  R.  Co.,  49  La.  Ann.  1270;  New 

by  the  remonstrant's  motion  to  reject  Orleans,  etc.,  R.  Co.  v.  Morere,  48  La, 

the  report  filed  before  the  commission-  Ann.  1273;  Texas,  etc.,  R.  Co.  v.  Wil- 

ers  when  the  motion  was  not  renewed  son,   108  La.  i;  Houston,  etc.,  R.  Co. 

in   the  Circuit  Court  where  the  trial  v.  Kansas  City,  etc.,  R.  Co.,  109  La. 

was    de    novo,       Fifer    v,    Ritter,    159  581. 

Ind.  8.  6.  Thompson  v,  De  Weese-Dye  Ditch, 

As  to  the  ITeoeiiity  for  Beqnestlag  In-  etc.,  Co.,  25  Colo.  243;  Chicago,  etc., 

stnietions,  see  (x>Ie  v.  Boston,  181  Mass.  R.  (3o.  v,  Winslow,  37  Ind.  App.  316; 

374;    Carraher  r.    Revere,    182   Mass.  Matter  of  New  Vork,   81   N.  Y.  App. 

427.  Div.  215. 

653.    6.  Postal   Tel.   Cable  Co.  c.  654.    S.  St.  Louis,  etc.,  R.  Co.  v. 

Texas,  etc.,   R.  Co.,  (Tex.  Civ.  App.  Knapp,  160  Mo.  396. 

1898)  46  S.  W.  Rep.  912.  4.  Board  of  Trade  Tel.  Co.  xr.  Blnme, 

8.  Board  of  Trade  Tel.  Co.  I/.  Blume,  176  111.  247;  Chicago,  etc.,  R.  Co.  v. 
176  111.  247  (motion  to  strike  out).  Loer,   27    Ind.   App.   245;    Byrnes  r. 

9.  Hamilton  7/.  Pittsburg,  etc.,  R.  Douglass,  83  Fed.  Rep.  45,  48  U.  S. 
Co.,  194  Pa.  St.  I.  App.  526. 

11.  Vor  Deeisions  nndor  Varions  Stat-  80  of  a  Finding  bj  the  Ghaaeellor  where 
ntes,  see  Sullivan  r.  Wilson,  101  Ky.  by  consent  the  proceeding  was  trans- 
427  (only  facts  certified  from  Circuit  ferred  to  equity.  Richmond,  etc.,  Turn- 
Court  reviewed  by  Court  of  Appeals);  pike  Road  Co.  v.  Madison  County 
Texas,  etc.,  R.  Co.  v.  Southern  De-  Fiscal  Ct.,  70  S.  W.  Rep.  1044,  24  Ky. 
velopment  Co.,  52  La.  Ann.  535;  Kan-  L.  Rep.  1260. 

sas  (i^ity,  etc.,  R.  Co.  v,  Roberts,  49  La.  6.  Anderson  v,  Wharton  County,  27 

Ann.   859  (law  and   facts    considered  Tex.  Civ.  App.  115. 

anew);    St.  Joseph    v,   Crowther,    142  6.  So  also  where  the  trial  is  by  the 

Mo.  155  (findings  of  fact  not  reviewed  court   without  a  jury.      Metropolitan 

by  court  of  last  resort);  Consolidated  West  Side  El.  R.  Co.  v.  Springer,  171 

St.  R.  Co.  V.  Toledo  Electric  St.  R.  Co.,  III.  170;  Chicago,  etc..  R.  Co.  v.  Morn- 

8  Ohio   Dec.   268,  6  Ohio  N.  P.  537;  eon,  195  111.  271. 

Charnley  v.  Shawano  Water   Power,  S.  Phillips  v.  Scales  Mound.  195  III. 

etc.,  Co.,  109  Wis.  563;  Stewart  v.  Mil-  353;  Benton  Harbor  Terminal  R.  Co. 

waukee  Electric  R.,  etc.,  Co.,  no  Wis.  v.  King,  (Mich.   ipo2)  91  N.  W.  Rep. 

540.  641    (as    to    verdict   of    appraisers): 

653.    1.  Kansas  City  v.  Bacon,  147  Helena,   etc..   Smelting,    etc,  Co.   v. 

Mo.  259,  holding  the  Verdict,  in  the  Lynch,  25  Moot.  497;  Seattle,  etc.,  R. 

absence  of  error,  etc.,  to  be  conclusive  Co.  v.  Roeder,  30  Wash.  344, 

as  to  benefits.  What   Frj^odiee   Inraffleient  •—  The 

S.  See  Abney  t/.  Texarkana.  etc.,  R.  bias  or  prejudice  which  exists  in  some 

Co.,  105  La.  446;  Texas,  etc.,  R.  Co,  communities  against  corporations  ex- 

V.  Southern  Development  Co.,  52  La.  ercising  the  right  of  eminent  domain 

Ann.  535;    Morgan's  Louisiana,  etc.,  is  no  cause  for  disturbing  a  judgment 

R.,  etc.,  Co.  V.   Barton,   51  La.  Aon.  when  the  judge  combats  such  preja- 

1338;  Postal  Tel.  Cable  Co.  v,  Louisiana  dice  by  proper  instructions.     Hamilton 

Western   R.   Co.,   49   La.   Ann.    1270;  v,  Pittsburg,  etc.,  R.  Co.,  194  Pa.  St.  i. 
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6t(3«  Vitw.  — See  notes  i,  2. 

2)  Reducing  Excessive  Damages,  —  See  note  3, 

3)  Inadequacy  of  Damages,  —  See  note  5. 

•56./;  Allowing  Amendments.  -  See  note  i. 

657«  /.  Affirmance.  —  See  note  3. 

m.  Reversal  —  ovneraiiy.  —  See  note  5. 

05 8.  BMidering  Proper  Jadgmont  on  SoTonal.  —  See  note  4. 
Sootitutioa.  —  See  note  5. 

#M«    1.  lUincis.  —  East,   etc.,   llli-  dence  proves  the  value  of  the  property 

nois    R.   Co.   V.    Miller,   201   111.  413;  to  be  greater  than  that  at  which  the 

Gnyer  v.  Davenport,  etc.,  R.  Co.,  19b  damages    were    assessed.     Matter    of 

in.  370:  Conness  v,  Indiana,  etc.,  R.  New  York,  74  N.  Y.  App.   Div.  343. 

Co  .  193  III.  464;  Rock  Island,  etc.,  R.  See  also  Manhattan  R.  Co.  v.  0*SuIli- 

Co.  V.  Gordon,  184  111.  456;   Chicago  van,  6  N.  Y.  App.  Div.  571. 

Terminal  Transfer  R.  Co.  v.  Bngbee,  II56.     1.   See  Alameda  County   v. 

184  111.  353;    Metropolitan  West  Side  Crocker,  125  Cal.  loi,  as  to  the  right 

El.  R.  Co.  V,  Springer,  171  111.  170  (as  to  order  the  lower  court  10  cause  an 

to  filing  by  coort);  West  Chicago  St.  amendment  as  to  the  names  of  parties. 

R.  Co.  V.  Chicago,  172  III.  198;  Rock  Ai  to  Amendments  to  Conform  to  Uie 

Islaad,  etc.,  R.  Co.  v.  Leisy  Brewing  Proof,  see  Decatur  v.  Grand   Rapids, 

Co.,  174  111.  547;  Davis  r.  Northwest-  etc.,  R.  Co.,  146  Ind.  577. 

ern  El.  R.  Co.,  170  III.  595:  Schuster  v,  65T.     S.    Modifying.  —  Where    an 

Sanitary  Dist^  177  III.  626;  Braun  v,  erroneous  item  of  damage  can  be  elimi- 

Metropolitan  West  Side  El.  R.  Co.,  166  nated  from  a  judgment  which  is  correct 

Hi.  434:  Lyon  ff.  Hammond,  etc.,  R.  in  other  respects,  the  judgment  will  be 

Co.,  167  III.  527;  Chicago,  etc.,  R.  Co.  modified  by  eliminating  such  item,  and 

r.  Kaperville,  166  III.  87;  Chicago,  etc.,  affirmed.     Leavenworth,  etc..   R.  Co. 

R.  Co.  V,  Poniiar,  169  III.  155.  r.    Meyer,   58    Kan.   305.      So  where 

LouisiaMa,  —  Natchitoches    R.,   etc.,  there  is  a  mistake  as  to  the  quantity  of 

Co.  V.  Henry,  109  La.  669.  land,  and  an  offer  is  made  to  allow  all 

Miekigan.  —  Marquette,  etc.,  R.  Co.  that  the  parties  are  entitled  to  by  rea- 

V.  Longyear,  (Mich.   1903)  94   N.   W.  son  of  such  mistake.     Hoyt   v.   Chi- 

Rep.  670:  Detroit,  etc.,  R.  Co.  v.  Hall,  cago,  etc  ,  R.  Co.,  117  Iowa  296.    See 

(Mich.  1903)  94  N.  W.  Rep.  1066.  also  Chicago,  etc.,  Coal  Co.  v.  Streator, 

Missouri, — St.  Louis  v.  Abein,  170  172   111.  435,   applying   the  maxim  de 

Mo.  318,  as  to  commissioners'  report,  minimis  non  curat  lex. 

New  York.  —  Matter  of  Collis,  76  N.  5.  In  Hew  York  the  Appellate  Di- 

Y.  App.  Div.  368  (as  to  award  by  com-  vision  may  direct  a  new  appraisal  be- 

missioners);     Matter     of     Speedway,  fore  the  same  or  new  commissioners  or 

(Sapm.  Ct.  Spec.  T.)  29  Misc.  (N.  Y.)  may  send  the  report  back  to  the  com- 

519.  missioners  to  state  the  grounds  of  their 

North  Dakota.  —  Bigelow  v.  Draper,  decision,    etc.     Matter    of    Board    of 

6  N.  Dak.  152.  Water  Com'rs,  55  N.  Y.  App.  Div.  77. 

Vermont,  —  Cranford  Paving  Co.  v.  See  also  Matter  of  Central  New  York 

Baum,  (Va.  1896)  24  S.  E.  Rep.  906.  Telephone,  etc.,  Co.,  36  N.  Y.  App. 

••  Manhattan  R.  Co.  v.  Comstock.  74  Div.  553. 

N.  Y.  App.  Div.  341;    Manhattan  R.  In  Kentneky  testimony  may  be  heard 

Co.  cr.  O'Sullivao,  6  N.  Y.   App.   Div.  in  the  Circuit  Court  tending  to  show 

•  571.  the  mental  incapacity  of  the  defendant 

%,  Yazoo,   etc.,    R.    Co.   v,  Adams,  at  the  time  of  the  original  proceedings. 

(Miss.  1901)  31  So.  Rep.  427.  Sullivan  v.  Wilson,  loi  Ky.  427. 

t.  Illioois  Cent.  R.  Co.  r.  Normal,  658.    4.  See  Mobile,  etc.,  R.  Co.  v, 

175  111.  563  (trial  by  court);  Matter  of  Hester,  122  Ala.  249. 

Collts.  76  N.  Y.  App.  Div.  j68.  5.  An  Order  for  Poneeiion  Pending  an 

JfiMeaue    VMmtindleted.  —  In    New  Appeal  falls   with  the  reversal  of  the 

York  the  Appellate  Division  will  re-  decree  for  error    in   determining  the 

Ferae  nod  remand  the  cause  to  be  re-  amount    of    damages.      San     Mateo 

mitted  CO  Che  commissioners  for  further  County  7.  Coburn,  (Cal.  1900)  63  Pac. 

accioo  where  the   uncontradicted  evi-  Rep.  78. 
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6tS8.  n.  Remanding.  —  See  note  6. 

6S9.  o.  Dismissal— Discontinuance. — See  note  2.    Sec 

generally  DISMISSAL,  DISCONTINUANCE,  AND  NONSUIT. 

6IIO,  8.  Bffeot  of  Appeal  While  Pending  — tf.  In  General — 

Stay  —  when  it  VMatM  /vdgamit  AppwM  From.  —  See  note  I. 
8U7.  —  See  note  4. 

•HI.  b.  Effect  on  Petitioner's  Right  to  Enter.  — See 

notes  3,  4>  5- 

c.  Effect  as  Waiver  of  Irregularities  Below. — 

See  note  6. 

L  9.  Certiorari  —  a.  When  It  Lies.  —  See  notes  3,  4,  6. 


MS.    6.  Ai  toOtto  Dttadnt  the  case  Ligare  v,  Chicago,  etc..  R.  Co.,  i6o  III. 

maybe  remanded  and  in  other  respects  530,  aJUrmiug  50  III.  App.  S4,  cited  in 

the  order  affirmed.     Bigelow  v.  Draper,  note   i  on   this  page  in   the  original 

6  N.  Dak.  152.  article,  and  pointing  out  that  where  the 

659.  a.  A  Pl«a  of  BaltsM  «f  Errors  is  proceedings  are  void  because  no  right 
as  necessary  on  motion  to  dismiss  an  of  condemnation  exists,  the  landowner 
appeal  in  a  condemnation  proceeding  is  practically  unprotected  against  dam- 
as  on  any  other  appeal.  Metropolitan  ages  resulting  from  such  temporary 
West  Side  El.  R.  Co.  v.  Siegel,  161  111.  taking,  as  the  money  deposited  and  the 
638.  bond  filed  stand  merely  as  security  for 

6€0.    1.  XxDoptioBS  to  the  Award  of  the  compensation  that  may  be  finally 

tho  Appndiors  in  proceedings  by  one  awarded    for    property  *  taken;     New 

railroad  company  to  secure  the  right  to  Orleans,  etc.,  R.  Co.  r.  Morere,  48  La. 

cross  the  tracks  of  another,  do  not  sus-  Ann.  1273;  Gulf,  etc.,  R.  Co.  ^.  South- 

pend  the  right  to  take  possession  of  the  western  Tel.,  etc.,  Co.,  (Tex.  Civ.  App. 

property,  under  the  Indiana  statute.  1901)  61  S.  W.  Rep.  406;  Texas,  etc.. 

Wabash   R.   Co.   v.   Ft.   Wayne,  etc.,  R.  Co.  v.  Orange,  etc.,  R.  Co..  (Tex. 

Traction  Co.,  (Ind.  1903)  67  N.  E.  Rep.  Civ.  App.  IQ02)  68  S.  W.  Rep.  801. 
674.  4.  Contra  in  Illinois^  Davis  v.  North- 

4.  See  Manhatun  R.  Co.  v.  O'SuUi-  western  El.  R.  Co.,  170  III.  595. 
van,  8  N.  Y.  App.  DIv.  320.  ft.  But   see    Davis    v.   Port    Arthur 

OUior  etatos.  —  In  California^  on   an  Channel,  etc.,  Co.,  (C.  C.  A.)  87  Fed. 

appeal  from  an  order  after  final  judg-  Rep.  512. 

ment,  the  undertaking  mentioned  in        6l  See  Husoey  v.  Bryant,  95  Me.  49, 

Code  Civ.  Pro.  Cal.,  ^  941,  stays  all  decided  on  the  principle  of  election  of 

proceedings.     Los  Angeles  tr.  Pome-  remedies,  the  court  qw^Ht^  with  ap- 

roy,  132  Cal.  340.  proval  7  Encyc.  op  Pl.  and  Pe.  363. 

In  Alabama  an  appeal  under  the  stat-        6M.    S.  Juiisdiotloi   of  th»   Coiui^ 

ute  from  the  preliminary  order  grant-  Court  is  to  be  determined  by  reference 

ing  the  right  suspends  the  order  and  to  the  petition  filed  therein,  and  not  bv 

prevents  the  appointment  of  commis-  reference  to  the  petition  for  certiorari, 

sioners  pending  the  appeal.    Southern  Sievers  v,  Garfield  County  Ct.,  11  Colo. 

R.  Co.  V.   Birmingham,  etc.,  R.  Co.,  App.  147. 
131  Ala.  663.  4.  DotondiifttioB   of  Fsblle   V«  a^ 

In  Texas  judgment  may  be  super-  JioeiBily.  —  State  r.  Superior  Ct.,  30 

seded  upon  the  execution  of  the  proper  Wash.   219;    Seattle,   etc.,   R.   Co.   v. 

bond,  so  as  to  prevent  the  condemnor  Bellingham  Bay,  etc.,  R.  Co.,  99  Wash. 

from  taking  possession  pending  appeal.  491. 

Crary  V.  Port  Arthur  Channel,  etc.,  Co.,        6.  Robertson  v.  Harteobower,  (Iowa 

(Tex.  Civ.  App.  1898)  45  S.  W.  Rep.  1903)  94  N.  W.  Rep.  8s7,  wherein  the 

842.  writ  was  allowed  to  review  the  legalicjr 

Ml*  S.  See  under  various  statutory  of  successive  abandonments  of  pro- 
provisions  permitting  entry  by  the  con-  ceedings  by  a  municipality  in  order  to 
demnor  upon  such  conditions.  South-  procure  an  award  to  its  satisfaction. 
em  R.  Co.  v.  Birmingham,  etc.,  R.  Co..  AofniioeoMO  by  the  owner  In  a  con- 
130  Ala.  660;  Savannah,  etc.,  R.  Co.  v.  demnation  of  property  for  public  use 
Pustal  Tel.  Cable  Co.,   115  Ga.  554;  will  estop  attack  by  certiorari  if  then 
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L  See  notes  2,  5. 
•64.  b.  Return  and  Proceedings  Thereon -7  B^tva. — 

See  note  i. 

665.  Wlukt  avMtlMii  Iby  B«  Oomldttti.  —  See  note  I. 
10.  Writ  of  Xrror.  —  See  note  3. 

666.  XTI  Costs  awd  Fxss  —  1.   VeooMity  of  Statuto.  —  See 
notes  2,  3. 

667.  2.  Landowner's  Kif ht  to  Costs  —  a.  Generally.  —  See 
notes  2,  3. 

b.  Discretionary  Powers  of  Court.  —  See  note  4. 
•US.  c.  Effect  of  Tender  or  Offer  of  Judgment. — 

See  note  i. 

S.  Costs  on  Appeal  —  a.  In  General.  —  See  note  3. 

U  coostitutiooal  and  legal  foundation  land  for  the  purposes  stated  and  ap- 

for  the  taking.      Slocum  v.  Neptune  pointing  commissioners,  etc.,  is  inter- 

Tp.,  68  N.  J.  L.  595.  locutor^,  to  which  a  writ  of  error  will 

€M«    S.  Parker  v,  Superior  Ct.,  25  not  He);    Southern   R.  Co.   v.  Postal 

Wash.  544;  Suie  v.  Oshkosh,  etc,  R.  Tel.  Cable  Co.,  179  U.  S.  641  (holding 

Co.,  100  Wis.  538.    Or  where  the  de-  that  the  writ  will  not  lie  to  an  order  ap- 

cisioo  sought  to  be  renewed  is  final  and  pointing  commissioners);    Backus    v. 

conclusive.     Brown  v.  Greenfield  Tp.  Fort  St.  Union  Depot  Co.,  169  U.  S. 

Board.  109  Mich.  557.  557  (error  to   state  Supreme  Court); 

S.  People  V,  Garfield  County  Ct.,  26  Chappell  v,  U.  S.,  160  U.  S.  499:  Jud- 

Colo.  478;  Sievers  v.  Garfield  County  son  v.  Gage,  98  Fed.  Rep.  540,  39  C.  C. 

Ct.,  II  Colo.  App.  147;  Tennessee  Ceni.  A.  156. 

R.  Co.  V.   Campbell.    109  Tenn.  665,  6M«    S.  New  Milford  Water  Co.  v. 

holding  that  the  writ  will  not  lie  upon  Watson,  75  Conn.  237.    See  also  Chi- 

the  mere  appointment   of  a  jury  of  cago,  etc.,  R.  Co.  v,  Guthrie,  192  III. 

iaouest.  579. 

€64*    1.  In  Vtw  Xoloo  certiorari  to  The  Costs  Should  Bo  Taxod  Agmiast  fho 

review  the  proceedings  before  a  justice  Boal  Ptr^  in  interest.     Lewis  County 

of  the  peace  brings  up  not  only  the  v.  Schobey,  31  Wash.  357,  holding  that 

petiiioD  on  which  the  proceedings  are  costs  were  properly  taxed  against  the 

founded,  but  also  the  report  of  com  mis-  district  where  the  county  was  simply 

sionersof  appraisal.    Leyba  v.  Armijo,  the  agent  for  the  district. 

(N.  Mex.  1902)  68  Pac.  Rep.  939.  S.  Matter  of  Grade  Crossing  Com'rs, 

Mft.    1.  Sute  V,    District   Cl,    83  (Supm.  Ct.  Spec.  T.)  19  Misc.  (N.  Y.) 

Minn.  464  (evidence  on  question' of  230.     But  that  costs  maybe  taxed  at 

damages);    Road  in   Herrick  Tp.,  16  the  rate  allowed  for  similar  services  in 

i^a.    Super.    Ct.  579.    See  also    Ann  an  action,  where  not  specifically  regu- 

Arbor  R.  Co.  v.  Beach,  no  Mich.  209.  lated    by  the  statute,  see  Matter  of 

^  Hubbard   v.    Hartford,  74  Conn.  Jerome  Ave.,  78  N.  Y.  App.  Div.  631. 

452;  Florida  Cent.,  etc.,  R.  Co.  v.  Bear,  6#T«    S.  Matter  of  Grade  Crossing 

(Pla.   1901)  31   So.   Rep.  287  (holding  Com'rs,  20  N.  Y.  App.  Div.  271.     See 

that  where  the  petitioner  is  required  also  Bley  v.  Hamburg,  84  N.  Y.  App. 

wiihin  a  ceitain  time  after  judgment  to  Div.  23. 

pay  the  amount  into  coc^rt,  etc.,  the  S.  See  Johnstown  v,  Frederick,  35  N. 

proceedings  and  judgment  are  null  in  Y.  App.  Div.  44. 

the  absence  of  such  payment,  and  a  4.   Madera     County     v,     Raymond 

«rit  of  error  cannot  thereafter  be  sued  Granite  Co.,  139  Cal.  128;  Alameda  v. 

out);  Nebraska  L.  &  T.  Co.  v.  Lincoln,  Cohen,  133  Cal.  5. 

etc.,  R.  Co.,  53  Neb.  246  (petition  in  6#S.    I.  Barbour  County  Ct.  v.  Hall, 

error  and  not  appeal);  Toledo,  etc.,  R.  51  W.  Va.  269. 

Co.  V.  Toledo,  etc.,  Belt  R.  Co.,  9  Ohio  S.  If  the  Ownor's  BoooTorj  Is  laoroiiod 

Cir.  Dec.  344;  Wheeling  Bridge,  etc.,  on  the  appeal  by  him  and  a  codefend- 

R.  Co.  V.  Wheeling  Steel,  etc.,  Co  ,  41  ant  who  had  leased  a  part  of  the  land, 

W.  Va.  747  (holding,  that  an  order  that  it  is  error  to  adjudge  the  costs  on  ap- 

the  applicaot  has  a  right  to  lake  the  peal  against  him  notwithstanding  the 
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669.  b.  Where   Owner   Fails   to   Secure    Increased 

Award  —  Owner's  Appeal.  —  See  note  3. 

671.  6.  Allowance  in  Addition  to  Costs.  —  See  note  3. 

679.  6.  Fees  and  Expenses.  —  See  note  i . 

673.  XVIL    Abahdohkeht  —  Discovtotawoe  —  1.    ILight  to 
Abandon  or  Discontinue  —  €tonerally.  —  See  note  i. 

674.  AbABdonment  m  to  Part  of  Land.  —  See  note  I. 
Exporimontal  Prooeedingi.  —  See  note  2. 
2.  At  Wliat  Stage  of  Proceedings  Kight  Ceases  —  e«mi 
Enli.  —  See  note  3. 

87 ff.  Prior  to  Oonilrmation  of  Report  or  Award.  —  See  notes  2,  3,  4. 

lessee   obtained    no  judgment  there.  Liabili^for  AU  Szpeaaes  Inearred. — 

Barrall  v.  Quick,  63  S.  W.  Rep.  33,  23  In  Wisconsin  it  is  held  that  compensa- 

Ky.  L.  Rep.  421.  tion    to  the    landowner    includes    all 

669«     8.  Apportioning    Costs.  —  In  necessary  expenses  incurred  by  bim 

Iowa  the  corporation   must    pay    the  in    the    enforcement   of    his    rights, 

costs  of  appeal  unless  the  same  or  a  Stolze  v,  Milwaulcee.  etc.,  R.  Co.,  113 

smaller  amount  of  damages  is  awarded,  Wis.  44. 

in   which  event  the  costs  are  appor-  6T3.    1.  80  of  Xnnidpality.  —  Pear« 

tioned;  the  costs  made  by  the  commis-  son  v.  Chicago.   162  111.  383;  Meeker 

sioners  are  to  be  paid  by  the  corpora-  v,  Chicago,  96  111.  App.  23. 

tion  in  any  event.    Heath  v.  Mason  But  ^IHiere  Iiuid  \m  Appropriated  \f 

City,  etc.,  K.  Co.,  (Iowa  1903)  94  N.  W.  Statute  for  public  use,  and  the  duty  is 

Rep.  467;  Meliichar  v,  Iowa  City,  116  imposed  on  the  municipality  to  proceed, 

Iowa  390.  there  is  no  discretion  to  discontinue. 

671.    8.  Time  of  Offer.— The  offer  People  v.  Collis,  20  N.  Y.  App.  Div. 

must  be  made  before  the  commission-  341. 

ers  make  their  award,  and  this  neces-  As  to  Dismissal  on  Defknlt  in  Payment, 

sity  is  not  obviated  by  the  fact  that  the  and  its  effect  on  another  proceeding  to 

award  is  subsec|uently  set  aside  and  fix  compensation   for  the  same  land, 

Uie original  petition  is  amended.    Syra-  see  Pearce  v.  Chicago,  16^  III.  631. 

cuse  V,  Stacey,  45  N.  Y.  App.  Div.  260.  6T4.    1.  Fletcher  v,  Chicago,  etc.. 

The  Trial  meant  by  the  statute  allow-  R.  Co.,  67  Minn.  339. 

ing  costs  in  such  event  is  that  which  S.  Thomas  v.  St.  Louis,  etc.,  R.  Co^, 

takes  place  preliminary  to  the  appoint-  164  111.   634   (holding,   however,   thai 

ment  of  the  commissioners.     Matter  of  this  rule  does  not  operate  to  prevent  a 

Brooklyn  Union  El.  R.  Co.,  82  N.  Y.  railroad  company  from    condemning 

App.  Div.  567;  Johnstown  r.  Frederick,  land  the  title  to  which  it  had  once  ac- 

35  N.  Y.  App.  Div.  44.  quired  and   lost),   Allen    v.   Chicago, 

Additional  Allowance  Largely  Disere-  176    111.    113;    Robertson    v,    Harten- 

tionary.  —  Syracuse  r.  Sucey,  45  N.  Y.  bower,  (Iowa  1903)  94  N.  W.  Rep.  857. 

App.  Div.  260.  distinguishing  CoihXn  v.  Cedar  Rapids, 

6T3.    1.  Coonsel  Pees.  — See  Heath  etc..    R.   Co.,  66  Iowa  73.    See  also 

V.  Mason  City,  etc.,  R.  Co.,  (Iowa  1903)  .Schneider  tr.  Rochester.  160  N.  Y.  165. 

94  N.  W.  Rep.  467:  Mellicher  v.  Iowa  8.  The  Parties  Kay  Xntnally  VaiTO 

City,  116  Iowa  3QO;  Wormely  f'.  Mason  Their  Bights,   and    either    may  estop 

City,  etc.,  R.  Co..  (Iowa  1903)  95  N.  itself  from  claiming  under  the  act  of 

W.  Rep.  203;  Detroit,  etc.,  R.  Co.  v.  appropriation.    Coburn  t/.  Sands,   150 

Hall,  (Mich.  1903)  94  N.  W.  Rep.  1066  Ind.  141. 

(holding  that  the  allowance  is  not  ap-  6T5.      S.    Cornwall    v.    Louisville. 

pealable);  Hyde  Park  c^.  Grant,  9  Ohio  etc.,  R.   Co.,    104   Ky.  29;  Onondaga 

Dec.  723,  6  Ohio  N.  P.  471.  County  v.  White,  (Supm.  Ct.  Spec.  T.) 

^tnesses'  Fees.  —  On  appeal  by  the  38  Misc.  (N.  Y.)  587  (before  appoint- 

condemnor  the  landowner  cannot  com-  ment  of  commissioners);  Benedict  v. 

plain  of -refusal  to  allow  fee^  paid  by  New  York.  98  Fed.  Rep.  789,  39  C.  C. 

him  to  expert  witnesses  where  no  cross-  A.  290133  to  rule  in  Al^w  York). 

error  is  assigned   thereon.     Chicago,  In  a  Street-opening Prooeeding,  in  AVv 

etc.,  R.  Co.  V,  Guthrie,  192  III.  579.  York^  application  for  leave  to  abandon 
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676.  Contnry  Enlt.  —  See  note  8. 

678.  See  notes  i,  5,  6. 

679.  See  note  2. 

Eole  M  AfliB«Ud  by  Peenliar  BUtutoiy  ProTiilons.  —  See   note   3. 
68  !•  3.  What  Amoantt  to  Abandonment  or  DiMontinoanoe  — 

Ailort  to  Pay  Award  and  Take  Posietiioa.  —  See  note  3. 
689.  Other  Aeu.  —  See  note  2. 

685.  4.  Effect  of  Abandonment  —  ^.  Subsequent  Rights  of 

Company  —  night  to  Soloet  Another  Bouto  or  BoeondoBUL  —  See  notes  2, 4. 
light   to  Withdraw  Deposit  or  Beoo?er  Baek  Money  Paid.  —  See 
note  5. 

686.  c.  Landholder's  Right  to  Damages  —  when  ooivaay 

liable  in  Damages.  —  See  note  2. 
68T.  See  note  2. 

689.  Notwithstanding  Reinstitutiea  of  Proeeedings.  —  See  note  I. 

must  be  made  before  the  expiration  of  ever.   •  Chandler    v.   Morey,    195    III. 

thiriy  days  after  the  final  order.    Johns-  596. 

town  V,  Wade,  30  N.  Y.  App.  Div.  5.  ConTorsely,  there  is  no  abandonment 

6T^«    8.    Dulath    v,    Lindberg.   70  by  taking  possession  and  malcing  an 

Minn.    132  (after  amendment  of    ap-  improvement  before  paying  the  award, 

praisement);  Matter  of  Board  of  Edu-  Woolard  v,  Nashville.  108  Tenn.  353. 

catioo,  59  N.  Y.  App.  Div.  258.  6§9.    S.  Retusal  of  the  condemnor 

4.  Meelcer  V.  Chicago,  96  111.  App.  23  to  consent  to  the  appointment  of  new 

(manicipal  corporation).  appraisers,  after  exceptions  sustained 

6T6.    S.  As  to  the  &ale  in  Maine,  see  to  their  report,  has  been  held  to  operate 

Furbish  v.  Kennebec  County,  93  Me.  as    a    discontinuance.      St.    Louis    v, 

117.  holding  that  when  pioceedings  for  Weber,  140  Mo.  515. 

the  assessment  of  damages  have  been  685.    S.  See   Williams    v.   Odessa, 

perfected  and  the  damages  have  been  etc.,  R.  Co.,  7  Del.  Ch.  303;  Chandler 

finally  adjudged  the  corporation  can  not  v.  Morey,  195  111.  596;  Barbour  County 

evade  payment  by  revoking  the  pro-  Ct.  v.  Hall,  51  W.  Va.  269. 

ceedings  or  by  surrendering  the  land  4.  Cincinnati,  etc.,  R.  Co.  v.  Blank, 

without  the  owner's  consent.  5  Ohio  Dec.  569,  7  Ohio  N.  P.  605. 

6TS.    1.  Florida  Cent.,  etc.,  R.  Co.  6.  See  Fischer  v.  Catawissa  R.  Co., 

V.   Bear,  (Fla.    1901)  31  So.  Rep.  287;  175   Pa.   St.    554.     Bui   see  Atchison, 

Chandler  zr.  Morey,  195  III.  596;  Evans-  etc..  R.  Co.  v.  Wilson.  66  Kan.  233. 

ton  V.  O'Leary.  70  111.  App.  124  (as  to  686.    2.  In  Missouri  it  is  held  that 

power  of  municipality);  Silvester  v.  St.  if  the  proceeding  fails,  either  by  volun- 

Louis,  164  Mo.  601  (as  to  right  of  mu-  tary  abandonment  or  by  dismissal  by 

Dicipaliiy).     Compare  Atchison,  etc.,  R.  the  court,  the  corporation  must  answer 

Co  V.  Wilson,  66  Kan.  233.  to  the  landowner  in  a  separate  action 

ft.  Chicago,  etc.,  R.  Co.  t'.  Guthrie,  for  the  damages  sustained  in  defending 

192  111.   579  (after  affirmance  on   ap-  the  proceeding.    Owen  r.  Springfield, 

peal).  83  Mo.  App.  557. 

tt.  See  Montreal  v.  Hogan,  8  Quebec  6§T«    S.   Bardstown,  etc..  Turnpike 

Q.  B.  534.  Co.    V,   Nelson   County,    109  Ky.  800, 

679*    S.  Bardstown,  etc.,  Turnpike  wherein  it  was  held  that  the  power  of 

Co.  V.  Nelson  County,  109  Ky.  800.  a  county  to  dismiss  condemnation  pro- 

8.  FOnnqri^*Bi>^ —  Fischer  v,  Cata-  ceedings  cannot  shield  it  from  liability, 

wissa  R.  Cxi.t  175  Pa.  St.  554,  holding  in   an   action  on   a  contract  which  ii 

that  where,  in  proceedings  by  a  rsil-  was  authorized   to  make,   to   pay  an 

road  company,  a  bond  has  been  given  amount  finally  to  be  adjudged  in  the 

and  approved  by  the  court,  it  is  too  late  condemnation  proceeding, 

for  the  company  to  discontinue.  6§9,    1.  Cincinnati,  etc..  R.  Co.  - 

•§!•    S.  Florida  Cent.,  etc.,  R.  Co.  Blank,  5  Ohio  Dec.  569,  7  Ohio  N.  P. 

V.  Bear,  (Fla.  1901)  31  So.  Rep.  287.  605.  upholdini;  the  right  to  be  paid  the 

ASoMonnble  Time  is  allowed,  how-  expenses  of  the  first  proceeding. 

279 


«fN»-69S               EMINENT  DOMAIN.  Vol.  VII 

690.  5.  Coitt  on  Diaoontinaaiioe  —  Cotu  aad  SzpeaaM.  —  See  note  3. 
691  •  OonaMl  7Mt.  —  See  note  i. 

XVni.  Kemsbies  of  Lavbowvib  —  1.  In  Oonoral  —  a. 

Election  of  Remedies.  —  See  notes  2,  3. 

699,  See  notes  1,3,  5. 

L  Statutory    Remedy  —  When    Exclusive  —  la 
0«ii«rai.  —  See  note  6. 

693,  See  note  i. 

MO.    3.  See  Melltchar  v.  Iowa  City,  Th*  Effaet  of  an  SlMtion  is  the  same 

116  Iowa  390,  decided  under  a  statute  as  in  other  cases.    See  Election  of 

providing  for  the  payment  of  all  ex-  Remedies,  ante. 

penses  of  the  litigation  incurred.  S.  Compare   Winslow    r.    Baltimore, 

An  Agroamont  by  the  Landowner  to  Pay  etc.,  R.  Co  .  188  U.  S.  646,  holding  that 

Ooats  in  consideration  of  a  disconiinu-  where  a  railroad  company  enters  by 

ance  is  valid  and  enforceable.    Barbour  license  an   action   at  law  for  dispoe- 

County  Ct.  v.  Hall,  51  W.  Va.  269.  session   cannot  be  mainiaioed  if   the 

Ml.    1.  Sanitary  Dist.  v,  Bernstein,  company  is  willing  to  make  com pensa- 

175  111.  215,  holding  that  a  statute  pro-  tion. 

viding  for  payment  of  counbel  fees  is  5.  See  Florida  Southern   R.   Co.  v. 

constitutional;  Chicago,   etc.,    R.   Co.  Hill,  40    Fla.    i,  as    to    the    owner's 

V,  Guthrie.  192  HI.  579,  holding  that  remedy    in    equity    lo    ascertain    the 

the  statute  applied  to  a  pending  pro-  amount  and  enforce  his  lien  for  com- 

ceeding;  St.  Louis  R.  Co.  v.  Southern  pensation. 

R.  Co..    138   Mo.   591:    Cincinnati   v.  6.  A]iplioation  of  Enlo  —  ^ri^wjaj. — 

Thrall,  9  Ohio  Dec.  251,  6  Ohio  N.  F.  McKennon  v.  St.  Louis,  etc..  R.  Co., 

158;  Andrews  c.  Hyde  Park,  10  Ohio  69  Ark.  104. 

Cir.    Dec.   781,  20  Ohio  Cir.  Ci.   278.  New  York,  —  Seeley  v.  Amsterdam, 
Compare^  under  the  charter  of  the  city  54  N.  Y.  App.  Div.  9. 
of  St.  Louis,  Lester  Real  Estate  Co.  v.  North    Carolina,  —  Hitch    9.    Edge- 
St.  Louis,  170  Mo.  31;  St.  Louis  Brew-  combe  County,  132  N.  Car.  573;  Dar- 
ing Assoc,  r.  St.  Louis,  168  Mo.  37.  gan  v.  Carolina  Cent.  R.  Co.,  131  N. 

i.  Southern  R.  Co.  v.  Hood,  126  Ala.  Car.  623;  Jones  v.    Franklin  County, 

312;  McLure  v.  Alabama  Midland  R.  130    N.    Car.    451,    as  to  liability  of 

Co.,  130  Ala.  436.  county. 

A    Jndgment   Against   a   Plaintiff  in  South    Carolina,  —  Leitzsey    v.    Co- 

Qeetmont  on   the  ground  of  estoppel  lumbia  Water  Power  Co.,  47  S.  Car. 

will  not  preclude  him  from  enforcing  464;  Cureton  v.  South  Bound  R.  Co.. 

his  equitable   right  to  compensation.  59  S.  Car.  371 ;  Glover  r.  Remley,  62  S. 

Southern   R.   Co.  v.  Cowan,  129  Ala.  Car.  52. 

577,  118  Ala.  554.  Tennessee,  —  Saunders  v,  Memphis, 

S.  Illinois  Cent.  R.  Co.  v,  Hoskins,  etc.,  R.  Co.,  loi  Tenn.  206. 

80  Miss.  730  (entry  under  ineffectual  Wisconsin,  —  Babcock    v,    Chicago, 

condemnation  proceedings).  etc.,  R.  Co.,  107  Wis.  280. 

i^oeial  Proeeedings  in  Ohio.  —  Where  United  StaUs,  —  Bibber. White  Co.  v. 

the  railroad  company  is  in  possession  White  River  Valley  Electric  R.  Co.,  11 1 

with   the   assent  of  the  owner  under  Fed.  Rep.  36. 

an  oral  promise  of  compensation,  the  Compare  Chicago,  etc.,  R.  Co.  v,  Pat- 
owner  may  compel  an  appropriation  or  terson,  a6  Ind.  App.  295. 
he  may  assent  to  the  possession,  tender  M3.  1.  Benson  r.  Great  Barrington 
a  deed,  and  sue  for  the  compensation.  Fire  Dist.,  183  Mass.  590;  Cooper  v. 
Fries  V.  Wheeling,  etc.,  R.«Co.,  56  Ohio  Scranton,  21  Pa.  Super.  Ct.  17:  Curran 
St.  135.  V,  East  Pittsburg,  ao  Pa.  Super.  Ct. 

INMI.    1.  Hawver  v.  Omaha,  52  Neb.  590. 

734;    Biddle  v.   Wayne  Water  Works  Tho  Oondemner  Kay  Bo   Estoiped  to 

Co.,  190  Pa.  St.  94;  Reap  v.  Scranton,  question  the  remedy.     Lafean  v,  York 

7  Pa.  Super.  Ct.  32.     See  also  Fries  v.  County,   20  Pa.  Super.  Ct.   573.     See 

W^heeling,   etc.,    R.  Co.,  5G  Ohio  St.  also  Peabody  f.  Boston,  etc.,  R.  Corp  , 

135.  I  Si  Mass.  76. 
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694.  Sec  note  i. 

When  Sot  XuliuiTo.  —  See  notes  5,  6. 

695.  2.  Action  for  Damaget  — a.  Rights  of  Action  and 
Defenses  —  Bighti  «f  Aetion,  Oonirany.  —  See  notes  3,  4. 

II9C  DefiMiMt.  —  See  notes  i ,  2,  3,  5^. 

*.  Parties  —  Proper  Pwtiee  PUintUt  —  See  notes  6,  7. 
697.  Tenaat.  —  See  note  i. 

Joinder  of  Plaintifii.  —  See  note  5. 

ParUoi  Defiradnnt.  —  See  note  6. 

6M.    1.  Montreal  v,  Hogan,  8  Que-  El.   R.  Co.,  41  N.  Y.  App.   Div,  357 

bee  Q.  B.  534,  citing  7  Encyc.  of  Pl.  (consent  expressly  reserving  right  to 

AND  Pr.  693, 694.  compensation).       Compare    Propst    v. 

ft.  Chatham   St.,    16   Pa.  Super.  Ct.  Cass  County,  51  Neb.  736  (consent  of 

los.                                        ,  husband  not  binding  on  wife);  Storms 

6.  Seeley  v.  Amsterdam,  54   N.   Y.  v,   Manhattan  R.  Co.,  77  N.  Y.  App. 

App.  Div.  9,  holding  that  when  the  tak-  Div.  94  (consent  of  lessor  not  conclu- 

ing  or  injury  is  nor  in  conformity  with  sive  against  lessee):  Dallas  v.  Becman, 

the  statute,  but  in  disregard  of  it,  the  18  Tex.  Civ.  App.  335  (holding  that  the 

owner  may  sue  for  damages.  consent  must  be  a  full  consent  that  the 

#M«    8.  Robinson  v.  Southern  Call-  particular  work  may   be  done);  Mis- 

fornia  R.  Co.,   129  Cal.  8;    Newport,  souri,  etc.,  R.  Co.  v,  Hopson,  15  Tex. 

etc..  Bridge  Co.  v.  Gill,  (Ky.  1900)  57  Civ.  App.  ia6  (release  not  operative  as 

S.  W.  Rep.  229  (where  the  condemna-  to  unnecessary  constructions). 

tion    proceeding   was   void);   Douglas  5a.  BUtnto  <i  Frauds.  ~  In  an  action 

County  V.  Tayloi,  50  Neb.  535;  Propst  by  a  lessee,  the  answer  need  not  set  up 

r.  Cass  County,  51  Neb.  736;  Omaha  the  statute  of  frauds,  since  the  burden 

i^.  Sute,  (Neb.  1903)  94  N.  W.  Rep.  979;  of    proving    title  is  on   the   plaintiff. 

Siork  V.  Philadelphia,  195  Pa.  St.  loi  Emery   v.   Boston  Terminal  Co.,   178 

(action  for  damages  sole  remedy  for  in-  Mass.  172. 

jury  from  negligent  manner  of  doing  6.  Southern   R.  Co.  v.   Cowan,   129 

work).  Ala.  577,   118  Ala.   554;  Indianapolis, 

Soope  of  Proceeding.  —  The  rights  of  etc.,   R.   Co.  v.   Price,    153    Ind.    31; 

the  parties  growing  out  of  possession  Northern  Pac.  R.  Co.  v.  Murray,  (C.  C. 

retained  after  the    taking  cannot  be  A.)  87  Fed.  Rep.  648. 

settled  in  the  proceeding  for  damages  7.  Green  v.  South  Bound  R.  Co..  112 

for  the  taking.      Imbescheid    v.  Old  Ga.    849;    Chicago,    etc.,    R.    Co.    v. 

Colony  R.  Co.,  171  Mass.  209.  Englehart,  57  Neb.  444.     But  see  Cin- 

4.  Stewart  v,  Chicago  Gen.  St.  R.  cinnati,  etc.,  R.  Co.  v.  Davis,  10  Ohio 
Co.,  58  111.  App.  446;  Paducah  v.  Allen,  Cir.  Dec.  745,  19  Ohio  Cir.  Ct.  589. 

63  S.  W.  Rep.  981.  23  Ky.  L.  Rep.  701;  But  a  ConUnued  TrosjiaM  renders  the 

Henderson  v.   McClain,    102  Ky.  402  trespasser  liable  to  a  purchaser  of  the 

(holding  bad  a  contention  that  the  land-  land   in   North   Carolina,     Phillips  v. 

owner  should  have  proceeded  by  in-  Postal  Tel.  Cable  Co.,  130  N.  Car.  513, 

junction);  Manstieldv.  Balliett,  65  Ohio  reversed  on  another  point,  131  N.  Car. 

St.  451*  225. 

M6«    1.  Chicago,    etc.,   R.  Co.   v.  60T.    1.  A  Tenant  Soprivod  of  His 

Patterson,  26  Ind.  App.  295  (sufficiency  LooMhold  in   conse<juence  of    the  ap- 

of  instructions).  propriation  may  maintain  his  action  for 

5.  One  Whose  Intorooti  Wore  Vot  In-  damages.  Pause  z/.  Atlanta  98  Ga.  92. 
Tolvod  in  the  condemnation  proceeding  6.  Separata  Owners  of  Diffsront  Lots 
and  who  was  not  a  party  thereto  is  not  may  join  as  complainants  in  one  suit 
precluded  thereby.  Phillips  v.  Postal  to  restrain  trespass,  but  they  cannot 
Tel.  Cable  Co.,  130  N.  Car.  513,  re-  join  for  damages  for  the  trespass. 
versed  on  ;^ehearing,  on  another  point,  Geurklnk  v.  Petaluma,  112  Cal.  306. 
131  N.  Car.  225.  0.  Lessee  and  Lessor.  —  In  an  action 

S.  Rankin  c  Sievern,  etc.,  R.  Co.,  58  for    damages    for  obstructing    a   lot- 

S.  Car.  532  (holding  that  In  such  a  case  owner's  ingress  to  and  egress  from  his 

the  landowner's  statutory   remedy   is  property  by  laying  a  track  in  the  public 

exclusive);  Kornder  v.  Kings  County  street,  brought  against  a   lessee  who 
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698.  c.  Pleading  —  MUMMy  «f  PUiAtUPs  PiMdinf,  taMtiUy.  — 
See  note  i. 

AvvnMBt  «f  OwBtrsUp.  —  See  note  4. 
MMI.  Altog»ti«B  that  Atti  CtoM>laiit4  «f  Wtrt  ViUwfeL  —  See  note  I. 

Mtiag  Oat  GhftHMttr  ttf  Ii^Jwy.  —  See  note  3. 

7MI.  culm  «f  SuufM.  —  See  notes  i,  2. 

r,  —  See  note  3. 


was  not  the  owner  of  ihe  track  when  it  is  a  mere  leRsl  conclusion.  Insufficient 

was  built  or  at  the  time  when  the  ac-  to  negative  consent, 

tion  was  commenced,  the  lessor  who  8.  tuflAlmit  PkadiBCS.  —  See  Chicago 

laid  the  track  and  caused  the  obstiuc-  v,    Lonergan,  196    111.    518;    Chicago 

tion  is  a  necessary  party.    Atchison,  North  Shore  St.  R.  Co.  v,  Payne,  192 

etc.,   R.  Co.    V.    Anderson,  65    Kan.  III.  239;  Chicago,  etc.,  R.  Co.  r«.  Paiter- 

202.  son,  26  Ind.  App.  295;  Farrar  v.  Mid- 

A  d^  is  the  proper  defendant  in  an  land  Electric  R.  Co.,  (Mo.  App.  1903) 

action  for  unlawful  acts  of  water  com-  74  S.  W.  Rep.  500;  Harrison  v.  Sul- 

missioners  while  acting  for  the  munlci-  phur  Springs,  (Tex.  Civ.  App.  1899)  50 

paiity  in    appropriating    property  for  S.  W.  Rep.  1064. 

water-supply     purposes.      Seeley     v,  Ths  Euls  sf  JtaMUfts  need  not  be 

Amsterdam,  54  N.  V.  App.  Div.  9.  alleged.     Denison,  etc..  Suburban  R. 

Briagiag  la  Fartias  UltiaMltiy  Liahls.  Co.  v.  Smith,  19  Tex.  Civ.  App.  114. 

—  In  an  action  against  a  railroad  com-  An  AmandasBt  as  to  Xattffs  Ooomlaff 

pany  by  an  abutting  owner  there  is  no  Altar  Mt  was  allowed  in  Chesapeake, 

error  in  permitting  to  be  brought  in  as  etc.,  R.  Co.  v.  Moats,  (Ky.  1899)  50  S. 

defendants  persons  who  indemnified  W.  Rep.  31. 

the  railroad  against  suits  for  damages  TOO.    1.  Chicago  North    Shore  St. 

and  who  themselves  admit  their  Ha-  R.  Co.  v.  Payne,  192  111.  239,  holding 

bitity.    Boyer  v.  St.  Louis,  etc.,  R.  Co.,  it  to  be  unnecessary  to  allege  in  terms 

(Tex.  Civ.  App,  1903)  72  S.  W.  Rep.  that  the  value  of   the  property    was 

1038.  "  permanently  "  impaired. 

#M.    1,  Pittsburgh,  etc.,  R.  Co.  v.  t.  Uawanaatid  SamaMs  Clai^aJ.  — 

Beck,  152  Ind.  421,  holding  a  complaint  See  Indianapolis,  etc,  K.  Co.  v.  Price, 

substantially  in  this  form  sufficient.  153  Ind.  31. 

Dalmsss  Vsad  Vot  Be  Antioipattd, —  8.  /ustUoatioa.  —  An  answer  attempt- 

Ctiicago,  etc.,  R.  Co.  v,  Patterson,  26  ing  to  justify  under  the  statute  so  as 

Ind.  App.  295.  to  drive  the  plaintUf  to  his  remedy 

Sats   of  Iijiiry. -^  See    Harrison    v.  under  the  statute  for  assessment  of 

Sulphar  Springs,  (Tex.  Civ.  App.  1809)  damages  is  bad  on  demurrer  if  it  does 

50  S.  W.  Rep.  1064,  wherein  the  alle-  not  show  that  the  requirements  of  the 

gallons  were  held  to  be  sufficient.  statute  for  the  taking  were  pursued. 

4.  Missouri,  etc.,  R.  Co.  v,  0*Con.  Seeley  v.  Amsterdam,  54  N.  Y.  App. 

nor.  (Tex.  Civ.  App.   1899)  51  S.  W.  Div.  9. 

Rep.  511.  holding  that  the  plaintiff  (an  But  an  answer  averring  that  the  de- 
abutting  owner)  cannot  recover  to  a  fendant  was,  at  the  institution  of  the 
greater  interest  than  was  claimed  in  action,  in  the  lawful  possession  of  the 
the  petition.  See  also  Denison,  etc.,  premises  described  in  the  petition. 
Suburban  R.  Co.  v.  Smith,  19  Tex.  etc.,  admits  the  uking  and  the  amount 
Civ.  App.  114.  holding  that  an  objec-  of  land  taken.  Ragan  v.  Kansas  City, 
tion  for  nonjoinder  of  a  lienbolder  can-  etc.,  R.  Co.,  144  Mo.  623. 
not  be  raised  for  the  first  time  on  Xattor  ia  OoafwiloB  aad  Avdiaaeo 
appeal.  must  be  pleaded.     Dallas  v.  Beeman, 

Bonial  of  Owaonhlp  requires  proof  by  18  Tex.  Civ.  App.  335. 

the  plaintiff.    Fuller  v.  Elizabeth,  118  A  Claim  for  Boduotioa  \if  Oatitaadiaff 

N.  Car.  25.  lion  is  not  available  where  the  defend- 

OM.    1.  Rankin    v,   Sievern,    etc.,  ant  does  not  plead  it  nor  ask  that  the 

R.  Co.,  58  S.  Car.  532,  holding  thai  an  holder  of  the  lien  be  made  a  party, 

averment  that  the  defendant  entered  Denison,    etc.,   Suburban    R.    Co.   r. 

"  without  having  acquired  a  right  of  Evans,  (Tex.  Civ.  App.  1898)47  S.  W. 

way  through  the  lands  of  this  plaintiff  '*  Rep.  280. 
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7%%.  d.  Judgment,  and  Its  Effect  to  Pass  Title.  —  See 

note  4. 
701.  3.  ^eotment  — tf.  When  It  Lies. — See  notes  i,  3,  4« 
703«  See  note  i. 

Owner  —  Wkan  Satopped  to  Sot.  —  See  notes  2»  4,  5>  6* 

T*5«  c.  Assessment  of  Damages  in  Ejectment  Suit.  — 

See  notes  4,  5. 

^•6.  e.  Staying  Execution  until  Assessment  and  Pay- 
ment OF  Damages.  —  See  note  i. 

700.    4.  Afltlon  for  Valno.  —  lo  AV-  80  Miss.  730.    See  also  Bowie  County 

braska  a  judgment  for  the  plaintiff  in  v,  Powell,  (Tex.  Civ.  App.  1901)  66  S. 

an  action  against  a  city  for  the  value  W.  Rep.  237. 

of  land  for  a  street  invests  the  city  4.  OtWrwiia  where  the  statute  pro- 

wiih  the  title.    Omaha  v.  Redlclc.  61  vides  the  remedy.     Webt>er  v,  Toledo, 

Neb.  163.  23  Ohio  Cir.  Ct.  237. 

A  Rseovery  in  aa  Aetlon  for  Fsraaasnt  7M.    1.  Alltr  Abaadaaamt  «f  aa 

I,  in  North  Carolina,  vests  the  BsifWit  in  a  right  of  way,  the  owner 


easement  in  the  defendant.     Rice  v.  of  the  freehold  may  bring  ejectment. 

Norfolk,  etc.,  R.  Co.,  130  N.  Car.  375;  Chicago,  etc.,  R.  Co.  c  Clapp,  201  111. 

Mallcn  V.  Lake  Drummond  Canal,  etc.,  418. 

Co.,  130  N.  Car.  496;  Phillips  v.  Postal  S.  Fries  v.  Wheeling,  etc.,  R.  Co.,  s6 

Tel.   Cable  Co..   130  N.  Car.  513.  re-  Ohio  St.  135. 

versed  on  another  point,  131  N.  Car.  4.  Buckwalter  v.  Atchison,  etc.,  R. 

225.     See  also  Richmond,  etc.,  R.  Co.  Co.,  64  Kan.  403;  Chicago,  etc.,  R.  Co. 

V.  Thomas,  (Ky.  1897)  43  S.  W.  Rep.  v.  Selders,  4  Kan.  App.  497;  Kansas, 

466;    Klngh  V,   Middleiown,  etc.,   R.  etc.,  R.  Co.  v.  Phlpps,  4  Kan.  App. 

Co.,  17  Pa.  Co.  Ci.  373.  252. 

Bar  to  Forthar  Bsoovarj of  Baiaages. —  6.  Cowan  v.  Southern  R.  Co.,  118 

Pinckneyvllle    v.    Hutchings,  63    III.  Ala.  554;  Williams  r.  Hutchinson,  etc., 

App.  137.  R.  Co.,  62  Kan.  412. 

701.    1.  Southern  R.  Co.  v.  Hood,  6.  Chicago,  etc.,  R.  Co.  p.  Englehart, 

126  Ala.  312;  Postal  Tel.  Cable  Co.  v,  57  Neb.  444  [quoting  7  Encyc.  of  Pl. 

Eaton,  170  III.  513.    See  also  Galveston,  and  Pr.  703];  Northern  Pac.  R.  Co.  r. 

etc..   R.  Co.    V.   Kinkead,  (Tex.   Civ.  Murray,  (C.  C.  A.)  87  Fed.   Rep.  648. 

App.  1900)  60  S.  W.  Rep.  468.  But  see  Highland  Boy  Gold  Min.  Co. 

A  flabsoquoat  VoBdee  cannot  recover  v,  Strickley,  (C.  C.  A.)  116  Fed.  Rep. 
the  land  from  a  railroad  which,  having  852,  holding  that  this  equitable  defense 
the  power  of  eminent  domain,  had  cannot  be  set  up  in  an  action  at  law. 
taken  possession.  King  v.  Southern  Aoqnieseonoeofaa  Agent  merely  to  pay 
R.  Co.,  119  Fed.  Rep.  1017.  But  see  taxes  will  not  estop  the  owner.  Gal- 
Postal  Tel.  Cable  Co.  v.  Eaton,  170  III.  veston,  elc,  R.  Co.  v.  Kinkead,  (Tex. 
513.  Civ.  App.  1900)60$.  W.  Rep.  468. 

Xaaoment.  —  Ejectment  will  not  lie  to  7M.  4.  la  TrospMi  to  Try  Titlo, 
try  the  right  to  enjoy  an  easement,  uuder  the  statute  in  Texas^  the  pro- 
Fresno  Sc.  R.  Co.  V,  Southern  Pac.  R.  cedure  is  essentially  the  same.  Gal- 
Co.,  135  Cal.  202.  veston,  etc.,  R.  Co.  r.  Kinkead.  (Tex. 

moetmeat  Is  Ezeladod  by  the  BUtntory  Civ.  App.  1000)  60  S.  W.  Rep.  468. 
Bomady  for  damages  in  some  states.  5.  See  Illinois  Cent.  R.  C^o.  v,  Hos- 
McKennon  v,  St.  LdoIs,  etc.,  R.  Co.,  69  kins,  80  Miss.  730,  as  to  items  of  dam- 
Ark.  104,  holding  further,  however,  age  recoverable, 
that  if  a  railroad  company  authorized  TO0,  1.  So  in  Mlasisdn^  the  same 
to  take  land  within  fixed  limits  for  a  practice  was  adopted  In  Illinois  Cent, 
right  of  way  takes  more  than  the  stat-  R.  Co.  v,  Le Blanc,  74  Miss.  650.  citing 
ute  so  defines,  the  excess  may  be  re-  7  Encyc.  op  Pi.,  and  Pr.  705,  and  the 
covered;  Webber  v.  Toledo,  23  Ohio  case  cited  in  this  note  in  the  original 
Cir.  Ct.  237;  Saunders  v.  Memphis,  article.  And  to  the  same  effect  see 
etc..  R.  Co.,  101  Tenn.  206.  Southern   R.  Co.  v.   Standiford,  (Ky. 

8.  Illinois  Cent.  R.  Co.  r.  Hoskins,  1R99)  53  S.  W.  Rep.  668. 
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7*6.  4  Iiyiuietioii  —  tf .  When  Proper  Remedy  —  u  ctMni 

—  Sec  notes  3,  6. 
707*  See  notes  2,  3. 

Appropriatioa  Without  CondraiBAtioa.  —  See  note  5- 

799«    8.  Ragsdale    v.  Southern  R.  v,   Erie  R.  Co.,  24  Ohio  Cir.  Ct.  107; 

Co.,  60  S.  Car.  381;    St.   Louis,  etc.,  Denver  v.    U.   S.   Telephone  Co.,   10 

R.   Co.    V.   Southwestern    Telephone,  Ohio  Dec.  273;  Toledo  Bending  Co.  v, 

etc  ,  Co.,  (C.  C.  A.)  121  Fed.  Rep.  276  Manafacturers*   R.  Co..  3  Ohio  Dec. 

(as  to  remedy  in  Arkansas),  430,  2  Ohio  N.  P.  317. 

0.  Alabama,  —  Niehaus  v.  Coolce,  134  Washington,  —  State  v,  Superior  Ct.. 

Ala.  223;  Southern  R.  Co.  v.  Birming-  26  Wash.   278;  Schwede  v,   Heinrich 

ham,  etc.,  R,  Co.,  131  Ala.  663.  Bros.  Brewing  Co.«  29  Wash.  ai. 

Illinois^ —  Pennsylvania  Co.  v.  Bond,  Wisconsin,  —  Murray  Hill  L^nd  Co. 

202  111.  95.  V,  Milwaukee  Light,  etc.,  Co.,  no  Wis. 

Iowa,  —  Crandall    v,    Des    Moines,  555;    Younkin    v.    Milwaukee   Light, 

etc.,  R.  Co.,  103  Iowa  684.  etc.,  Co.,  112  Wis.  15. 

Nebraska.  —  Castle  Rock  Irrigation,  As  10  this  remedy  against  street  and 

etc.,  Co.  V,  Jurisch,  (Neb.  1903)  93  N.  elevated      railroad     companies,     see 

W.  Rep.  690;  Nelson  v,  Harlan  County,  Street  Railways. 

(Neb.  1902)  89  N.  W.  Rep.  458.  WaiTsr  «f  CoadMUiatioa.  —  By  invok- 

A^fw  York,  —  Staten  Island  Electric  ing  this  remedy  the  landowner  is 
R.  Co.  V.  King,  21  N.  Y.  App.  Div.  deemed  to  have  waived  his  constltu- 
t88;  Coatsworth  v,  Lehigh  Valley  R.  tional  right  to  a  condemnation  pro- 
Co.,  156  N.  Y.  451.  ceeding.     Westphal  v.  New  York,  75 

Al^orth  Dakota.  —  Donovan  v,  Allert,  N.  Y.  App.  Div.  252. 

II  N.  Dak.  289.  Ths  Bight  «f  Sqnity  to  asceruin  dam- 

Pennsylvania,  —  See    Pennsylvania  ages,  fix  a  time  for  payment  thereof. 

Canal  Co.  v.  l^wisburg,  etc..  Pass.  R.  and  in  default  of  payment  to  issue  an 

Co.,  10  Pa.  Super.  Ct.  413.  injunction,  though  it  may  be  that  the 

South  Dakota,  ^  ScArit  v.  Lead,  io  rights  involved  could  not  have  been  ap- 

S.  Dak.  312.  propriated  by  condemnation  pioceed- 

Texas,  —  San  Antonio  v,  Sullivan,  23  ings  in  the  state  courts,  was  considered 

Tex.  Civ.  App.  658.  and  upheld  in  New  York  v.  Pine,  185 

See  also  Svennes  v.  West  Salem,  114  U.  S.  93. 

Wis.  650.  Where  a  Oondenutttioa  yrftoosJIng  Is 

<hi  Behalf  «f  Abattiag  Owners  —  Illi-  Bisesntinnsd  without  prejudice  after  a 

nois.  —  O'Connell  v.  Chicago  Terminal  preliminary    injunction,    and     subse- 

Transfer  R.  Co.,  184  111.  308;  Bond  v,  quently  new  condemnation  proceedings 

Pennsylvania  R.  Co.,  171  111.  508,  99  are  instituted  and  a  new  preliminary 

111.   App.  535;  l^wery  v,   Pekin,  186  injunction  is  obtained  in  a  new  suit, 

111.  387.  the  first  suit  must  be  uken  to  have 

New  York,  —  Culver  v,  Yonkers,  80  been  abandoned;  furthermore,  the  ob- 

N.  Y.  App.  Div.  309  (to  remove  an  as-  jection  that  the  new  condemnation  pro- 

sessment  as  a  cloud  upon  title  and  to  ceedings  are  in  violation  of   the  first 

vacate  it,  and  to  enjoin  the  defendant  order  of  injunction  could  only  be  made 

from  maintaining  the  structure,  etc.);  in  that  suit.    South  Carolina,  etc.,  R. 

Andrews  v,  Delhi,  etc.,  Telephone  Co.,  Co.  v,  American  Telephone,  etc.,  Co., 

(Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.)  65  S.  Car.  459- 

23,  affirmed  66  N.  Y.  App.  Div.  616  (to  707.    S.  Minnich  v,  Lancaster,  etc., 

remove  telephone   poles  and   restrain  R.  Co.,  24  Pa.  Co.  Ct.  312,  10  Pa.  Dist. 

further  use  and  occupation);  Peck  v,  126,  6  Lack.  Leg.  N.  (Pa.)  275. 17  Lane. 

Schenectady  R.   Co  ,    170  N.  Y.  298;  L.  Rev.  385,  7  Northam.  Co.  Rep.  (Pa.) 

Andrews  v,  Delhi,  etc..  Telephone  Co.,  305. 

(Supm.    Ct.   Spec.  T.)  36    N.  Y.    23,  S.  I^ivnetioa  Bot  Bala  Bansdy.  —  But 

affirmed  ^t  N.  Y.  App.  Div.  616.  the  remedy  by  injunction  is  not  ez- 

Ohio,  — Schaaf  v,  Cleveland,  etc.,  R.  elusive;  an  insolvent  railroad  corpora- 
Co.,  66  Ohio  St.  215;  Callen  v,  Colum-  tion  may  be  brought  before  the  court 
bus  Edison  Electric  Light  Co.,  66  Ohio  under  a  general  creditors*  bill.  Crosby 
St.  166;  Madden  p.  Pennsylvania  R.  r.  Morristown,  etc.,  R.  Co.,  (Tenn.  Ch. 
Co.,  II  Ohio  Cir.  Dec.  571.  21  Ohio  1897)  42  S  W.  Rep.  507. 
Cir.  Ct.  73;  Cleveland  Burial  Case  Co.  ft.  Montgomery   v,    Lemle,  121  Ala. 
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7#8«  V«BfftyM«it  «f  DaougM.  —  See  note  I. 
fhkvd  or  Imgularity.  —  See  notes  5,  6. 

T#*.  *.  When  Not  Proper  Remedy  —  in  eeiMrai.  —  See 
note  I. 

Ad«qv»to  BMMdy  at  law.  —  See  notes  3,  4« 
Til*  OwBor't  OoniMt,  AoqvittoaiiM,  «r  iMkaa.  —  See  note  I. 

Tia.  c.  Jurisdiction  —  in  OeaMraL  —  See  note  i. 
7 IS.  d.  Pleading  —  PartiM  to  bul  —  See  note  i. 

609;  Mobile,  etc.,  R.  Co.  v,  Alabama  Wamt  of  Power.  —  Where  the  injary, 
Midlaad  R.  Co.,  123  Ala.  145;  Geur-  if  any,  to  a  complainant  is  not  differ- 
kink  9.  Petatuma,  112  Cat.  306;  Baya  ent,  except  in  decree,  from  that  to  the 
V.  Lake  City,  <FIa.  1902)  33  So.  Rep.  public  in  general,  or  is  not  one  that 
400;  Atlantic,  etc.,  R.  Co.  v.  Seaboard  cannot  be  fully  compensated  in  dam- 
Air  Line  R.  Co.,  116  Ga.  412;  Hardins-  ages,  the  only  standing  of  private 
borg  V,  Cravens,  148  Ind.  1 ;  Fread  v.  parties  to  enjoin  the  proposed  action  is 
Detroit,  etc.,  R.  Co.,  (Mich.  1903)  95  on  the  ground  that  it  is  clearly  and 
N.  W.  Rep  559:  Emerson  v.  Eldorado  wholly  t>eyond  the  powers  of  the  de- 
Ditch  Co.,  18  Mont.  247  (action  for  fendant.  Bryner  v,  Youghiogheny 
damages  and  to  restrain  further  use);  Bridge  Co.,  190  Pa.  St.  617. 
Olson  V.  Seattle,  30  Wash.  687;  Bass  Abntliiig  Ownors.  —  In  some  jurisdic- 
V.  Metropolitan  West  Side  £1.  R.  Co.,  tions  if  there  is  no  actual  taking  of  the 
82  Fed.  Rep.  8s7t  53^  U.  S.  App.  542-  landowner's  land,  as  by  construction 

y6#.    1.  Slolze  v.  Milwaukee,  etc.,  of  a  railway  in  the  street  on  which  the 

R.  Co..  104  Wis.  47.    See  also  Wtl-  land  abuts,  prepayment  is  not  neces- 

mington  W^ter  Power  Co.  p.  Evans,  sary,  and  injunction  will  not  lie,  the 

166  III.  548.  remedy  being  by  action  for  damages, 

ft.  taftdoiit  Psfame.  — It  is  sufficient  Rische  v.  Texas  Transp.  Co.,  27  Tex. 

for  a  corporation  which  seeks  to  defend  Civ.   App.   33;  unless   upon   proof  of 

upon  the  ground  of  a  franchise  to  show  insolvency    or    other  special  circum- 

that  it  is  actually    possessed  of    the  stances,  Bronson  v,  Albion  Tel.  Co., 

fraachise.     Bionsonp.  Albion  Tel.  Co.,  (Neb.   1903)  93  N.  W.  Rep,  201.    See 

(Neb.  1903)03  N.  W.  Rep.  201.  also  Brown  v.  Atlanta  R.,  etc.,  Co., 

tt.  See  Miller  v.   Logan  County,   2  113  Ga.  462. 

Ohio   Cir.    Dec     358.       Compare    Ft.  Til.     1.    Ferguson    v.    Covington, 

Wayne  v.  Ft.  Wayne,  etc.,  R.  Co.,  149  etc.,  R.,  etc.,  Co.,  108  Ky.  662;  Heim- 

Ind.   25,   holding  that  an   injunction  burg  v.  Manhattan  R.  Co.,  162  N.  Y. 

would  not  lie  at  the  suit  of  a  stranger  352;  Bellew  cf.  New  York,  etc.,  Trac- 

to  the  condemnation  proceedings.  tion  Co  ,  47  N.  Y.  App.  Div.  447;  Det- 

700.    L  Brown  v.  Atlanta  R.,  etc.,  wiler  v.  Toledo  Electric  St.  R.  Co.,  8 

Co.,  113  Ga.  462.  Ohio  Dec.  166,  6  Ohio  N.  P.  485;  Hin- 

S.  Baltimore,  etc.,  R.  Co.  v.  Jackson  nershitz  v.  United  Traction  Co.,  199 

County,   156    Ind.    260;    Shoppert   v.  Pa.  St.  3:  Gilmer  v,  Hunnicuti,  57  S. 

Martin,  137  Mo  455;  Cincinnati,  etc..  Car.  166  (as  to  laying  out  public  roads). 

Turnpike  Co.  v,  Hamilton  County,  7  See  also  Byron  v,  Louisville,  etc.,  R. 

Ohio  Dec.  509,  5  Ohio  N.  P.  423:  Hug-  Co.,  S9  S.  W.  Rep.  519, 22  Ky.  L.  Rep. 

gins  9.  Hurt,  23  Tex.  Civ.  App.  404:  1007. 

Sc  Louis,  etc.,  R.  Co.  v.  Southwestern  Por  Oonsont  Issididont  for  this  pur- 

Telephone,  etc.,  Co.,  (C.   C.  A.)  121  pose,  in  an  action  for  fee  and  rental 

Fed.  Rep.  276.    See  also  Lionberger  v,  damages  and  injunction  by  an  abutting 

Pelton,  63  Neb.  252.  owner,  see  Koehler  v.  New  York  El. 

4.  General  Electric  R.  Co.  9.  Chicago,  R.  Co.,  159  N.  Y.  218.  Roberu  cr.  New 

etc.,  R.  Co  ,  184  III    588;  Stewart  v,  York  El.  R.  Co.,  155  N.  Y.  31. 

Chicago  Gen.  St.  R.  Co.,  58  III.  App.  T13.    L  Gaw   v.    Bristol,    etc.,   R. 

446;  Bronson  v.  Albion  Tel.  Co.,  (Neb.  Co.,  196  Pa.  St.  442. 

*9^)  93  N*  ^*  ^^'  ^i*    See  also  Gil-  TI3.    1.  But  see  Geurkink  v.  Peta- 

raer  t^.  Hunnlcutt.  57  S.  Car.  166.  luma,  112  Cal.  306. 

Ab  VMOMlitatioaal  Aot    is  not  the  SqnitaMo  Owaor.  —  One  holding  real 

basis  for  equitable  interference.     Vick-  property  under  a  contract  of  purchase 

ers  V.  Durham,  132  N.  Car.  880.  from  the  owner,  and  who  has  paid  a 
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713«  fluAeianey  of  Bill,  Complaint,  or  Petition.  —  See  notes  2,  3,  5,  7,  9. 
714,  ibtton  of  DefoBM.  —  See  note  2. 

c.  Dissolving.  —  See  note  4. 

VMfttioii.  —  See  note  5. 

/.  Decree  —  Damages.  —  See  note  6. 

71ff«  Ytttwo  Ihoutgoi.  —  See  note  3. 
6.  Prohibition.  —  See  note  7. 
716.  7.  Trespass  —  When  TraopMi  Will  Ue.  —  See  note  3. 

718.  XIX.   QmBSTIOVnrO  PSOCEEDIHOS  COLLATEEILLT  —  Oonoral 

Enlo.  —  Sec  note  5. 

sabstantial  part  of  th«  purchase  price,  Schenectady  R.  Co.,  170  N.  Y.  298. 
may  maintain  sach  suit.  Olson  v.  See  also  Street  Railways. 
Seattle,  30  Wash.  687.  71ft.  S.  Provisioii  Cooroiiif  Faymont. 
Tia,  S.  Title  —  Variaiiee.  —  Where  —  Storm  v.  New  York,  etc.,  R.  Co.,  159 
the  plaintif!  alleges  ownership  in  fee,  N.  Y.  538,  affirming  83  Hun  (N.  Y.)86. 
and  It  appears  f  hat  he  holds  under  a  cited  in  the  original  note.  See  also 
contract  of  purchase,  on  appeal,  in  the  Westphal  v.  New  York,  75  N.  Y.  App. 
absence  of  any  objection  twlow,  the  Div.  252,  Herman  v.  Manhattan  R. 
complaint  will  be  treated  as  amended.  Co.,  58  N.  Y.  App,  Div.  369  (showing 
Olson  V,  Seatle,  30  Wash.  687.  that  the  injunction  and  alternative 
S.  Coburn  v.  New  Telephone  Co.,  judgment  in  this  state  are  a  substitute 
156  Ind.  90v  holding  that  a  complaint  for  condemnation  proceedings,  that  it 
alleging  that  the  defendant  was  is  error  to  render  a  general  judgment 
"  wrongfully  '*  doing  the  acts  com-  for  permanent  damages  without  grant- 
plained  of  was  the  allegation  of  a  mere  ing  an  injunction  to  issue  if  the  judg- 
conclusion.  ment  is  not  paid,  and  that  the  court 
S.  Searle  v.  Lead,  10  S.  Dak.  312.  does  not  adjudge  that  the  plaintiff  shall 
7.  See  Searle  v.  Lead,  10  S.  Dak.  312.  convey,  but  provides  in  the  judgment 
0.  Eoooompliaaoe  with  Condition  Preee-  that  if  conveyance  is  made  and  the 
dont.  —  When  the  defendant  has  the  money  is  paid  no  injunction  shall  is- 
ultimate  right  to  do  the  act  sought  to  sue):  Walsh  v.  Brooklyn  Union  EI.  R. 
be  restrained,  but  only  on  some  con-  Co.,  69  N.  Y.  App.  Div.  389. 
dition  precedent,  the  plaintiff's  right  to  7.  Vnoonititntional  Prorision  for  Foe- 
an  injunction  does  not  depend  on  the  soiiion. —  Prohibition  will  lie  to  re- 
abillty  or  inability  of  the  defendant  to  strain  the  court  from  making  an  order 
respond  in  damages.  Searle  v.  Lead,  putting  the  condemning  party  In  pos- 
10  S.  Dak.  312.  session  pending  the  condemnation  pro- 
714»  8.  See  Peterson  v.  Bean,  22  ceeding  under  an  unconsiitntioaal 
Utah  43.  holding  that  condemnation  statute  providing  for  the  payment  of 
cannot  be  had  by  way  of  counterclaim,  money  into  court.  Steinhart  v,  Su- 
Compare  Colby  v.  Spokane,  12  Wash,  perlor  Ct.,  137  Cal.  575. 
690,  wherein  it  was  held  that  the  fact  T16.  S.  In  PennsylTsaia  a  petition 
that  by  premature  action  a  trespass  bjr  the  owner  for  the  appointment  of 
might  have  been  committed  will  not  viewers  cannot  be  used  in  the  place  of 
necessarily  entitle  the  plaintiff  to  an  an  action  of  trespass  for  an  unlawful 
injunction.  entrj.     Mounts  v.  Philadelphia,  etc., 

4.  Mobile,  etc.,  R.  Co.  v.  Alabama  R.  Co.,  203  Pa.  St.  128. 

Midland  R.  Co.,  123  Ala.  145;  Searle  TIS.    6.  Illinois,  —  Harris  v.   Chi- 
ef. Lead,  10  S.  Dak.  312.  cago,  162  111.  288. 

5.  Bond.  —  Contra^  where  there  is  a  Indiana,  —  Wabash  R.  Co.  v.  Ft. 
taking,  State  v,  Sommervllle,  104  La.  Wayne,  etc..  Traction  Co.,  (Ind.  1903) 
74.  67  N.  E.  Rep.  674. 

0.  See  Russell  v.  Chicago,  etc.,  Elec-  Iowa,  — Carlile  v.  Des  Moines,  etc., 

trie  R.  Co.,  98  III.  App.  347.  R.    Co.,   99    Iowa    345;    Independent 

IiiJnBetion  or  Damages  in  the  Altema-  School  Diet,  v,  Hewitt,  105  Iowa  663. 
tlTO  may  be  awardedln  the  court's  dis-  Maine,  —  Hunt  v.  Card,  94  Me.  386, 
cretion  where  it  Is  clear  that  the  right  as  to  mere  irregularities  in  the  pro- 
of   condemnation     exists.       Peck    v,  ceedings. 
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719.  See  note  i. 

Michigan,  —  Smith    v,    Detroit,    120    awards  is  collateral  to  the  condemna* 


Mich.  572. 

Nevada,  —  Byrnes  v.  Douglass,  23 
Ncv.  83. 

New  York.  —  Cottle  v.  New  York, 
etc.,  R.  Co.,  27  N.  Y.  App.  Div. 
604. 

Ohio,  —  Colby  V.  Toledo,  12  Ohio  Cir. 
Dec.  347,  22  Ohio  Cir.  Ct.  732. 

Texas.  —  Davidson  7/.  Texas,  etc.,  R. 
Co.,  (Tex.  Civ.  .\pp.  1902)  67  S.  W. 
Rep.  1093;  Asher  v,  Jones  County, 
(Tex.  Civ.  App.    1902)  68  S.  W.  Rep. 

55t. 

Virginia,  —  Chesapeake,  etc.,  R.  Co. 
V.   Washington,  etc.,   R.  Co.,  99  Va. 

715. 


tion  judgment.  Allen  v,  Chicago,  176 
III.  113;  Harris  v,  Chicago,  162  111. 
288;  Souih  Chicagfo  City  R.  Co.  v. 
Chicago,  196  III.  490. 

Bight  af  Taxpayer.  —  Where,  in  a 
street-opening  proceeding,  the  parties 
whose  lands  were  taken  waived  mere 
irregularities  and  inaccuracies  and  re- 
ceived  their  awards,  a  taxpayer  cannot 
maintain  a  bill  to  restrain  the  assess- 
ment of  benefits  derived  fiom  the  im- 
provement. Goodrich  v,  Detroit,  123 
Mich.  559. 

T19.  1.  Monroe  County  v.  State, 
156  Ind.  550;  Penneli  v.  Card,  96  Me. 
392;  Baubie  v.  Ossman,  142  Mo.  499; 


A  flappiwMftlal  ffrrwMisding  to  raise  an    Chesapeake,  etc.,  R.  Co.  tr.  Washing- 
aaioani  required  to  pay  condemnation    ton,  etc.,  R.  Co.,  99  Va.  716. 
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ENTRY,  WRIT  OF. 

794.  IL  Whsv  Wbit  Lisb.  —  See  note  4. 
798.  TI  Plsas  —  2.  Hnl  Diiseifin.  —  See  note  2. 
YH  Amesdxevtb.  —  Sec  note  6a. 

739.  Vm.  WBITS    07    EVTET    TO    FOBSCLOSE  MOBTOAOIS  —  4 

Parties.  —  See  notes  4,  5. 

TM.  4.  ITeoaiiity  for  Title  in  Plain-  gage  taken  by  the  testamentary 
tic  —  The  plaintiff  roust  recover  on  the  guardian  in  his  own  name.  Martel  v. 
strength  of  his  own  title,  and  not  on  Desjardin.  93  Me.  413. 
the  weakness  of  the  defendant's  title.  6.  In  lEaine  the  administrator  of  the 
Weston  V.  Nevers,  (N.  H.  1903)  54  Atl.  mortgagor  is  not  a  proper  party  de- 
Rep.  703.  fendant;  the  action  should  be  brought 

The  Hsirs  and  Assigns  of  one  whose  against  the  party  in  possession  of  the 

lands  were  forfeited  for  nonpayment  of  premises.    Golder  v.   Golder,  95   Me. 

state   taxes    may  maintain    the    writ  259. 

against  a  defendant  whose  only  claim  In  Hew  HampsUre,  where  the  holder 

of  title  is  under  a  deed  by  the  state,  the  of  the  equity  of  redemption  has  as- 

description  in  which  does  not  identify  signed  to  him  the  outstanding  mort- 

any  specific  parcel  and  does  not  pass  gage  and  instead  of  discharging  it  un- 

the  state's  title  nor  bar  the  right  of  the  dertakes  to  foreclose  the  mortgage  by 

former  owners  to  redeem.     Millelt  v,  executing  the  power  of  sale  contained 

Mullen,  95  Me.  400.  therein,  the  attempted  foreclosure  will 

T98,    i  See  Hillikerz'.  Simpson,  Q2  not  operate  as  a  merger  of  the  legal 

Me.  590,  holding  that  if,  pending  the  and  equitable  estates,  and  a  deed  given 

action,  the  title  and  the  right  of  pos-  in  pursuance  of  such  sale,  though  de« 

session  become  vested  in  the  defendant  fectlve  in  its  execution  and  therefore 

by  operation  of  law,  without  the  con-  invalid  to  pass  the  fee,  will  operate  as 

currence  of  the  plaintiff,  this  fact  must  an  assignment   of  the  mortgage.     !o 

be  pleaded  in  bar.  such  case,  when  the  owner  of  the  mort 

6a.  An  Amendment  of  the  Deooription  gage  is  in  possession  after  a  breach  of 

of  the  Land  may  t>e  allowed.     Howe  v.  condition,  a  writ  of  entry  by  the  mort- 

Lowell,  171  Mass.  575.  gagor  or  any  one  claiming  title  under 

T99.    4.  The  Cestvi  Qne  Tmst  cannot  him  cannot  be  maintained  against  him. 

maintain  the  writ  to  foreclose  a  mort-  Salvage  v.  Hay  dock,  68  N.  H.  484. 
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EQUITABLE    ASSIGNMENTS. 

733.  n.  Rights  of  Assigvees  in  Cotjbts  of  Law  —  2.  Suit  by 
Asugnee  in  Hame  of  Assignor  —  a.  In  General.  —  See  note  i. 
740.  m  Right  of  Assignee  iv  Eqititt  —  1.  Ho  Remedy  at 

Law  —  Suit  in  Whose  Name.  —  See  note  4. 
743.  2.  Legal  Remedy.  —  See  note  i. 

743.  See  note  i. 

744.  3.  Assignee  of  Mortgage.  —  See  note  2. 

74A.  IV.  Right  of  Absighee  to  Sue  iv  Owh  Hake  —  1.  Gen- 
erally. —  See  note  i. 

747.  2.  Assignability  of  Snbject-matter  as  Test  of  Right.  —  See 
note  I.  • 

790.  V.  AcTiov  BT  Real  Pabtt  iv  Ivtebest  —  1.  Who  Is 
Snoh  Party.  —  See  note  i. 

731*  See  note  i. 

733.      1.     Brownell    Imp.    Co.    v.  Price,  64  Kan.  191;  Guerney  v.  Moore, 

Critchfield,     197     111.     61;     Congress  131  Mo.  650;  Chase  z/.  Dodge,  1 11  Wis. 

Coostr.   Co.  V.  Farson,  etc.,  Co.,  loi  70;  Edmunds  t/.  Illinois  Cent.  R.  Co.,  80 

111.  App.  279;  Hauze  v.  Powell,  90  111.  Fed.  Rep.  78. 

App.  448;  Lamson  v,  Marshall,  (Mich.  In  Pennsylyaiiia,  under  Act  Pa.  April 

1903)  95    N.  W,  Rep.  78;  Davis,  etc.,  23,  1829  (Bright.  Purd.  Dig.  Laws  Pa. 

Bldg..  etc.,  Co.  V.  Caigle,  (Tenn.  Ch.  i8<)4>  p.  773i  ^  i).  where  a  bond  is  as- 

1899)  53  S.  W.  Rep.  240.  signed  by  patol,  and  the  assignor  dies 

740.     4.  Gleason,  etc.,  Mfg.  Co.  v.  before  suit,  and  no  letters  of  admin  is- 

Hoffman,  168  111.  25;  Kramer  r.  Wood,  tratlon   have   been   taken  out   within 

(Tenn.  Ch.   1899)  52  S.  W.  Rep.  11 13.  three  months  after  his  death,  the  as- 

See  also  Rosenthal  v.  Rudnick,  65  N.  signee    may  sue    in    his   own   name. 

Y.  App.  Div.  519.  Biddle  v.  Sheep,  20  Pa.  Co.  Ct.  548. 

7^»     !•  Eau  Claire  v,  Payson,  (C.  747.     1.  See  Howe  v.  Smeeth  Cop. 

C.  A.)  107  Fed.  Rep.  552.  per.  etc.,  Co.,(N.  J.  1900)48  Atl.  Rep.  24, 

743*     1.  Glenn  v.  Sothoron,  4  App.  holding  that  the  assignee  of  a  claim  for 

Cas.  (D.  C.)  125;  Eau  Claire  v.  Payson,  liquidated  damages  for  breach  of  con. 

(C.  C   A.)  107  Fed.  Rep.  552.  tract  may  sue  thereon  in  his  own  name; 

744.    2.  Foroclotture.  —  Ingham    v.  Wooley  v,  Moore,  61  N.  J.  L.  16,  hold- 

Weed,  (Cal.   1897)  48   Pac.   Rep.  318,  ing  that   where  the  assignment  of   a 

holding   further    that   the    assignee's  bond   for   the   payment  of  a  sum  of 

right  10  foreclose  in  his  own  name  was  money  was  executed  before  Act  N.  J., 

not  taken  away  by  a  contemporaneous  March  4,  1890,  amending  section  19  of 

collateral  agreement  providing  that  he  the  Practice  Act,  the  assignee  might 

was  to  receive  a  part  only  of  the  pro-  sue  thereon  in  his  own  name. 

ceeds  of  the  mortgage,  and  was  to  ac-  750.    1.  Uncas  Paper  Co.  v.  Corbin, 

count  to  the  assignor  for  the  residue  or  75  Conn.   675;    Stewart    v.   Price,  64 

even  the  whole  thereof,  the  assignment  Kan.  191. 

being  absolute  in  its  terms.  751.    1.  Guerney  v,  Moore,  131  Mo. 

7M*     1.  Gleason,  etc.,  Mfg.  Co.  v.  650;   Walcott  v.  Hilman,  (Supm.   Ct. 

Hoffman,  168  111.  25;  Congress  Constr.  App.  T.)  23  Misc.  (N.  Y.)459.     See  also 

Co.  V.  Farson,  etc.,  Co.,  iot  111.  App.  Roth  v.  Continental  Wire  Co.,  94  Mo. 

279,  affirming  199  111.  398;  Stewart  v,  App.  236. 
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793.  3.  Assignee  as  "  Real  Party."  —  See  note  i. 
7ti3.  4.  Assignment  for  Purposes  of  Collection.  —  See  note  2. 
7ti4.  6.  In  United  States  Courts.  —  See  note  i . 
796.  VII.  Effect  of  Fobm  ob  Mavkeb  of  Absiokmevt. — 
See  note  i. 

797.  ym  A8SI0KMEKT  OF  CaITSE  OF  ACTIOM  ABI8IK0  IE  TOBT. 

—  See  note  i. 

763.  X.  AssiOHMEETS  Made  Without  State.  —  See  note  i. 

764.  XI.  Pabtial  Assioememts.  —  Sec  notes  2,  3. 
766.  XIIL  Pabties  —  1.  Generally.  —  See  note  i. 

2.  Assignor  as  Party  —  a.  In  General.  —  See  note  2. 

768.  b.  Interest  Remaining  in  Assignor.  —  See  note  2. 

769.  c.  Assignment  Absolute.  —  See  note  i. 

76d.     1.  Quan   Wye    v.    Chin    Lin  to  his  attotneys  an  interest  in  the  cause 

Hee,  123  Cal.  185,  holding  further  that  of  action  declared  upon,  the  attorney 

the  (act  that  the  assignor  cannot  main-  docs  not  become  a  necessary  party  to 

tain  an  action  upon  an  assigned  instru-  the  suit  by  reason  of  such  assignment, 

ment  does  not  prevent  such  action  by  and  said  attorney  cannot  be  made  a 

the  assignee;  Crum  v.  Stanley,  55  Neb.  party  to  the  suit  upon  motion  of  the 

351,  holding  that  under  the  Nebraska  adverse  party."  Galveston,  etc.,  R.  Co. 

Code  the  assignee  of  a  chose  in  action  v.  Mathes,  (Tex.  Civ.  App.  T903)  73  S. 

is  the  proper  and  only  party  to  main-  W.  Rep.  411. 

tain  an  action  thereon ;  Penhoilow  v.  76d.     1.  Nederland  L.  Ins.  Co.  v. 

Lawyers'  Title   Ins.  Co.,  (Supm.  Ct.  Hall,  (C.  C.  A.)  84  Fed.  Rep.  278. 

App.  T.)  63  N.  Y.  Supp.  390,  holding  764.    2.  In  Texas  the  assignee  of  a 

that  the  assignee  of  a  claim  for  salary  half  interest  in  a  cause  of  action,  where 

to  accrue  in  the  future  may  sue  thereon  the  assignment  has  been  duly  recorded 

in  his  own  name  after  such  salary  be-  pursuant  to  law,  has  the  right  to  sue 

comes  due;  Chase  v.  Dodge,  iii  Wis.  for  his  own  benefit  to  the  extent  of  his 

70.  interest,  irrespective  of  any  settlement 

753«    2.  Ingham     v.    Weed,    (Cal.  made  between  the  assignor  and   the 

1897)   48    Pac.   Rep.   318.      See    also  debtor.  Texas,  etc.,  R.  Co.  v,  Vaugbao, 

Guerney  v,  Moore,  131  Mo.  650.     Com-  16  Tex.  Civ.  App.  403. 

pare  Gaffney  v,  Tammany,  72  Conn.  8.  In  Kew  York  a  valid  assignment 

701;  Stewart  v.  Price,  64  Kan.  191.  of  a  part  of  the  entire  debt  ot  obliga- 

754.    1.  Edmunds  7j,  Illinois  Cent,  tion  can  be  made,  and  the  assignee  has 

R.  Co.,  80  Fed.  Rep.  78,  holding  that  a  tight  to  bring  a  suit  in  equity  to  en- 

in  Iowa  an  assignee  may  sue  in  his  force  it,  making  the  assignor  as  well 

own  name  in  a  federal  court  on  a  cause  as  the  debtor  a  party  thereto.     Cham- 

of  action  arising  under  an  Act  of  Con-  bers  v.  Lancaster,  160  N.  Y.  342,  ajfirm- 

gress.  inj^  3  N.  Y.  App.  Div,  215,  and  follown/^ 

Where  the  Assignee  Cannot  Sue  in  His  Risley    9.    Phenix    Bank,    83    N.    Y. 

Own  Name  in  the  State  Courti  he  cannot,  318. 

under  Rev.  Stat.  U.  S.,  g  914,  which  766.    ir  Owner  of  Legal  Bttote  Party. 

requires  United  Slates  courts  to  con-  —  Kramer  v.   Wood,  (Tenn.  Ch.  1899) 

form  as  near  as  may  be  to  the  practice  52  S.  W.  Rep.  11 13. 

and  procedure  of  state  courts,  sue  on  2.  Wood  ».  Carter,  (Neb,  1903)  93  N. 

the  claim  in  the  federal  courts  in  the  W.  Rep.   158. 

state.     Nederland  L.  Ins.  Co.  v.  Hall,  768.     2.    Hubbard    v.    Manhattan 

<C- ^.  A.)  84  Fed.  Rep.  278.  Trust  Co.,  (C.  C.  A.)  87  Fed.  Rep.  51, 

7&6.    1,  See    Kirkland   v.   Dryfus,  holding  further  that  the  assignor  may 

103  Ga.  127,  holding  that  where  there  be  made  a  party  by  amendment, 

was  no  evidence  that  the  account  sued  769.    1.  Gleason,  etc.,  Mfg.  Co.  v, 

on  was  ever  transferred  in  writing,  the  Hoffman,   168  111.  25;  Shambaugh  v. 


rs    V. 


suit  was  properly  brought  in  the  name  Current,    iii    Iowa   121;   Danve 

Of  the  original  party.  Lugar,  (Supm.  Ct.  App.  T.)  30  Misc. 

"  WhI; «  M.^i*^*"^  ^  Attorney.-  (N.  Y.)98;  Tatum  v.   Ballard,  94  Va. 

vvnen  a  plaintiff  suing  for  tort  assigns  370 (assignment  of  decree  in  foreclosure 
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77S«  4.  Effect  of  AitignmeiLt  Pendente  Lite  — ^.   Plaintiff 
Parting  with  All  Interest.  —  See  note  i. 

775.  XIY.  Plbadimo  —  1.  General  Requirements  —  See  note  2. 

776.  2.  Heceasary    Allegations  —  Fact    of   Assignment  —  See 
note  2. 

777.  See  note  i. 

778«  3.  Manner  or  Form  of  Assignment.  —  See  note  i. 

779.  6.  Hatnre  of  Plaintiff's  Title.  —  See  note  2. 

780,  0.  Consideration  of  Assignment.  —  See  note  i. 

78S.  8.  Pleading  Defenses  —  d.  Denial  of  Right  to  Main- 
tain Action  —  See  note  i. 

suit).    See  also  Roth  v.  Continental  777.     1.    ATsrring     AoqtdsitioB    of 

Wire  Co.,  94  Mo.  App.  236.  Bights.  —  A   cause    of    action    in   the 

771.    1.  Galveston,  etc.,  R.  Co.  v.  plaintiff  as   assignee  or  successor  in 

Mathes.  (Tex.  Civ.   App.   1903)  73  S.  interest  of  a  building  contractor  is  not 

W.  Rep.  411.  sufficiently    shown     by    a    complaint 

773.  1.  Continnanoe  of  AetioB.  —  which  alleges  that  such  contractor  had 
Under  Bates's  Annot.  Stat.  Ohio  (1897),  received  certain  warrants,  which  had 
g  5012,  where  the  plaintiff,  while  an  been  issued  and  delivered  to  him  in 
action  is  pending,  transfers  his  interest  payment  of  work  under  a  certain  con- 
therein,  the  action  may  be  continued  tract,  and  that  he  had  assigned  such 
in  the  name  of  the  original  party,  or  warrants  to  the  plaintiff,  but  which  fails 
the  court  may  allow  the  transferee  to  to  allege  any  assignment  of  the  con- 
be  substituted  for  him ;  but  the  trans-  tract.  Seattle  Nat.  Bank  If.  School  Dist. 
fer  of  interest  is  not  a  defense  to  the  No.  40,  20  Wash.  368. 
action.  Lowry  v.  Anderson,  57  Ohio  77§.  1.  Aid^nmont in  Writliig,  —  In 
St.  179.  Georgia  the  petition  must  allege  that 

77».    2.  Forflirmaiico   of    Work  and  (he  assignment  was  in  writing.     Foster 

Labor. —  In  an  action  by  the  assignee  v,  Sutlive,  iioGa.  297. 

of  an  account  for  work  and  labor,  the  Meoetsity  of  Setting  Out  Copy.  —  In  a 

petition  Is  demurrable  if  it  fails  to  con-  suit  in  equity  against  the  legal  repre- 

tain  a  sufficient  statement  of  the  work  sentatives  of    a  patentee  by  the  as- 

and  labor  so  performed  by  the  assignor,  signees  of  a  claim  against  the  govern- 

Naglebaugh  v.  Harder,  etc..  Coal  Min.  ment  for  the  infringement  of  the  patent, 

Co.,  21  Ind.  App.  551.  where  the  bill  set  forth  that  the  com- 

MwitiSoation  of  Partnonhip  AssigBor.  plainants  were  the  owners,  by  assign  - 
—  In  an  action  on  a  claim  for  goods  ment  in  writing  from  the  patentee,  of 
sold,  assigned  by  a  partnership,  the  all  his  right,  title,  and  interest  in  and 
allegations  being  sufficient  to  authorize  to  all  claims  for  past  infringement,  and 
proof  of  a  sale  by  assignors  competent  that  a  fund  had  been  appropriated  by 
to  contract,  the  complaint  was  held  to  Congress  to  the  defendants  as  com  pen- 
be  sufficient  notwithstanding  there  was  sation  for  the  infringement,  it  was  held 
no  allegation  of  partnership  or  specifi-  not  to  be  necessary  to  attach  a  copy  of 
Gallon  of  persons  constituting  the  firm,  the  assignments  to  the  bill  or  to  state 
Crinnian  r.  Knauth,  (Supm.  Ct.  Spec,  their  provisions  in  detail.  Thayer  v, 
T.)  29  Misc.  (N.  Y.)  523,  affirming  48  Pressey,  175  Mass.  225. 
N.  Y.  App.  Div.  633.  779.     9.    Naglebaugh    v.    Harder. 

776.    2.  An  AllogatloB  that  the  Con-  etc..  Coal  Min.  Co.,  21  Ind.  App.  551. 

tnot  Snod  on  Was  Duly  Assigned  to  the  7S0.    1.  But  that  the  Consideration  Is 

Plalatiif  is  sufficient.     Buffalo  Tin  Can  Immaterial  in  an  action  by  the  assignee, 

Co.  V.  £.  W.  Bliss  Co.,  118  Fed.  Rep.  see  Robinson  Reduction  Co.  v,  John- 

106.  son,  10  Colo.  App.  135;  Rosenthal  v. 

Am  AmandiBieBt  to  allege  an  assign-  Rudnick,  65    N.   Y.   App.    Div.   519; 

ment  of  the  cause  of  action  may  be  Texas,  etc.,  R.  Co.  v.  Davis,  93  Tex. 

n/Ionred.     Farnam  v,  Doyle,  128  Mich.  378. 

6961  788.    1.  An  Allegation  that  the  Plain- 
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783.  XV.  Plbadivo  avd  Proof.  —  See  note  i. 

786.  XVI  PBOYurcE  of  Covet  avd  Jitbt.  —  See  note  2. 

tUF  If  Vet  ti&e  BmJ  Party  i&  latflrert,  and  YariABoe.  —  Where  the  complaint 
is  witliout  ownership  or  interest  in  the  alleged  an  assignment  by  a  company, 
subject  of  the  suit,  is  proper.  Henley  proof  that  it  was  made  by  the  com- 
V.  Evans,  54  Neb.  187.  pany's  receivers  was  held  not  to  con- 
Separata  Meiiia.  —  Where  the  fact  of  stitute  a  material  variance.  Toplitz  9. 
assignment  is  denied,  a  separate  de-  King  Bridge  Co.,  (Supm.  Ct.  App.  T.) 
fense  that  thf  plaintiff  is  not  the  real  20  Misc.  (N.  Y.)  576. 
party  in  interest  is  bad,  as  the  owner-  Bnt  an  allegation  of  an  assignment 
ship  of  the  claim  may  be  fully  investi-  by  E.  G.  C.  &  Co.  is  not  supported  by 
gated  under  the  denial  of  the  assign-  proof  of  an  assignment  by  E.  G.  C. 
ment.  Smith  v.  New  York  Cooperage  alone.  Kibler  v.  Brown,  114  Fed. 
Co.,  (N.  Y.  City  Ct.  Gen.  T.)  35  Misc.  Rep.  1014. 

(N.  Y.)  203.  786«    2.  Horner   v,  Missouri  Pac. 

7M.    1.  WlierstliaFaatofthaAisigii-  R.  Co.,   70    Mo.  App.  285;    General 

mmit  Is  Put  in  Iisiie,  the  plaintiff  is  Electric  Co.  v.  Black,   19  Mont,  no; 

bound  to  establish  such  fact  in  order  to  Liberty  Wall  Paper  Co.  v.  Stoner  Wall 

sustain  judgment  upon  special  find-  Paper  Mfg.  Co.,  59  N.  Y.  App.  Div. 

ings.     Childress    9.   Smith,   90   Tex.  353;  Gumbert  v.  Logan,  13  Pa.  Super. 

610.  Ct.  622,  holding  that  where  the  only 

Where  a  Debt  Is  Claimed  uider  a  Parel  question  in  dispute  was  that  of  the  good 

Aiilgnineiit,  the  plaintiff  must  show  a  faith  of  the  transactions  relating  to  the 

completed  assignment.      Seymour  r.  equitable  assignment,   the  case    was 

Aultman,  109  Iowa  297.  properly  left  to  the  jury. 


EQUITABLE   ATTACHMENT. 

788.  IL  Hatuss  07  Pxocxebivg.  —  See  note  3. 
799.  IV.  PAETIE8  —  1.  Hecessary  and  Proper  Partiei  —  Sefmidaiiu. 
—  See  note  3. 

795.  V.  Pbaxs  07  Bill  —  1.  AUegatiom  —  a.  Grounds  of 
Attachment.  —  See  note  7. 

7II4.  c.  Amount  of  Indebtedness.  —  See  note  2. 
71Mi.  3.  AffidftYii  —  See  note  2. 

796.  Vn.  Lnv  07  Attachmsvt.  —  See  note  i. 

78S.    S.  In  WMhiagton,  under  Ball,  eqaitable  action  for  indemnity  before 

Annot.   Codes  &  StaL  Wash.  (1897),  maturity  of  the  debt,  under  BulUi|t*s 

S  535o>  an  attachment  may  issue  in  an  Civ.  Code  Ky.  (1895),  %  237,  the  petition 

equitable  action  equally  as  well  as  in  was  sufficient  without  alleging  that  the 

an  action  strictly  legal,  when  the  ob-  defendant  had   not  enough  available 

ject  is  to  recover  money  and  the  nature  property  in    the  state  to  satisfy  the 

of  it  is  such  as  to  enable  the  plaintiff  plaintiff's  demand,  and  that  the  claim 

to  specify  the  amount  of  indebtedness,  would  be  injured  by  delay  in  obtaining 

Bingham  v.   Keylor,   19    Wash.    555,  judgment  or  a  return  of  nulla  bona, 

holding  that  an  attachment  may  issue  794.    8.   Bingham    v,    Keylor,    19 

in  a  suit  to  dissolve  a  partnership.  Wash.  555. 

In  Tens  the  right  to  an  attachment  796«    2.  Annsxiay  AfAdavit  to  Writ 

in  equitable  actions  is  denied.    El  Paso  —  In  Rhode  Island^  in  an  action  at  law 

Nat.  Bank  v.  Fuchs,  89  Tex.  197.    See  a  plaintiff  may  attach  on  original  or 

also  Kildare  Lumber  Co.   v.  Atlanta  mesne  process    without   an  order  of 

Bank,  91  Tez.  95.  court,    upon    making   and   annexing 

Li  Wiaoinsia  an  attachment  Is  not  to  his  writs    the  required  affidavits, 

allowable  in  an  equitable  action   re-  while  in  equity  he  must  procure  an 

quiring    an    accounting.     Adkins    v,  order  for  the  attachment  on  submission 

Loucks,  107  Wis.  587.  of  his  affidavits  to  the  court,  and  hav- 

7#9»     S.  Willard  v.  Cunningham,  ing  submitted  affidavits  sufficient  to 

(Tcnn.  Ch.  1898)  48  S.  W.  Rep.  399,  warrant  the  issuance  of  an  attachment, 

holding  that  the  owner  of  the  estate,  if  it  is  superfluous  to  annex  them  or  any 

living,  or  his  personal  representative,  other  affidavits  to  the  writ.     Ladd  v. 

if  deaid,  most  be  made  a  party  defend-  Franklin  L.  &  T.  Co.,  (R.  I.  1902)  53 

ant.  Atl.  Rep.  59. 

79S.    7.  Marks  v.  Cause,  (Ky.  1903)  796.    1.  Ladd  v.  Franklin  L.  &  T. 

73  S.  W.  Rep.  732,  holding  that  in  an  Co.  (R.  I.  1902)  53  Atl.  Rep.  59. 
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EQUITABLE  DEFENSES. 

AOO.  n.  Right  to  Plead  Eqititabls  I>E7EV8E  —  1.  At  Com- 
mon Law.  —  Sec  note  2. 

H01«  In  United  SUtei  Conrti.  —  See  note  I. 

2.  Under  Statute  —  a.  General  Rule.  —  See  note  2. 
80a,  See  note  2. 

804,  b.  Affirmative  Relief  in  Addition  to  Naked 
Defense.  —  See  notes  2,  3. 

§00.    2.  Graham  v.  Warren,  (Miss,  be  enjoined   and   that  all  flights  and 

IQ02)  33  So.  Rep.  71,  dting  Morgan  v,  equities  between  the  parlies  be  finally 

Btewitt,  72  Miss.  903.  adjusted.     Ferris  v.  Van   Ingen,   103 

§01.    1.  Highland  Boy  Gold  Min.  Ga.    544;    Gentle  v.  Atlas  Sav.,  etc.. 

Co.   f.   Striclcley,  (C.  C.   A.)  116  Fed.  Assoc.,    105   Ga.   406.  citing   National 

Rep.  853.  Bank  v.  Carlton,  96  Ga.  469,  and  Eng- 

9.  Colorado,  —  Cheney    ».    Crandell,  lish   v.   Thorn,  96  Ga.  557.     See  also 

28  Colo.  383.  Moore  v.  Medlock,  loi  Ga.  94. 

Kansas^  —  Frazier  v.  Jeaklns,  9  Kan.  S03.     8.  Cummings  v,  Horter,  15 

App.  850.  Pa.  Super.  Ct.  458,  wherein  it  was  held 

Nebraska,  —  See  Pinkham   v.  Pink-  that  a  defendant  will  not  be  required 

ham,  60  Neb.  600,  affirmed ti  Neb.  336.  to   resort   to  equity  on  account  of  an 

New   York»  —  Madison  v,  Benedict,  equitable  defense  where  the  common- 

73  N.  Y.  App.  Div.  113:  Powell  v.  F.  law  court  is  adequate  for  a  determina- 

C.  Linde  Co.,  49  N.  Y.  App.  Div.  286.  tion  of  the  matters  in  dispute. 

BffMt  of  Btatnta  of  Limitations.  —  In  804«    2.  The  Caee  It  to  Be  Treated  •■ 

Butler  V,  Carpenter,   163  Mo.  597,  it  One  in  Equity  where  the  defendant  sets 

was  held  that  an  equitable  defense  is  up  an  equitable    defense  and    seeks 

not  barred  by  the  statute  of  limitations  affirmative   relief    which    a    court   of 

even  if  accompanied  by  a  prayer  for  equity  alone  has  power  10  give.    Martin 

affirmative  relief.    See  also  Pinkham  v,  v,  Turnbaugh,  153  Mo.  172;  Lawson  v. 

Pinkham,  to  Neb.  600,  <i^rm^</6i  Neb.  Spencer,  81    Mo.  App.  169.     See  also 

336.  Finney  v.  Egan,  (Oregon  1903)  72  Pac. 

Before  Jnitioe  of  Feaoe.  —  A  defense  Rep.  136. 

which   raises  questions   requiring  an  8.  Hecht  v.  Snook,  etc..  Furniture 

Investigation  into  partnership  accounts  Co.,  T14  Ga.  921.    See  also  Brumbaugh 

it  not  properly  set  up  before  a  justice  v,  Sterringer,  48  W.  Va.  121. 

of  the  peace.     Rosenfrld   v.  Marcus,  Beediiion  of  OoBtraet.  —  It  has  been 

(Supm.  Ct.  App.  T.)  36  Misc.  (N.  Y.)  772.  held  in  Virginia  that  Code  Va.,  §  3299. 

A  judgment  of  a  federal  court,  even  permitting  the  obligor  of  a  bond  to 

if  void,  cannot  be  impeached  in  an  ac-  plead  in  an  action  at  law  thereon  the 

tion  in  a  justice's  court  in  which  such  obligee's  fraud  in  procuring  its  execn- 

judgment    is    involved.      Caffery    v,  tion,  does  not  authorize  a  defense  on 

Choctaw  Coal,  etc.,  Co.,  95  Mo.  App.  equitable  grounds  which  requires  a  re- 

174.  scission  of  the  contract,  such  relief  be- 

Bojoittiaf  Aotioa  at  Law.  —  In  Georgia^  ing  obtainable  only  in  equity.  Tyson 
though  equitable  defenses  to  an  action  v.  Williamson,  96  Va.  636.  But  see 
At  law  may  be  set  up  in  a  court  of  Madison  v.  Benedict,  73  N.  Y.  App. 
limited  jurisdiction,  as  a  city  court,  the  Div.  112,  wherein  it  was  held  that  the 
better  practice  is  to  file  a  petition  in  defendant  in  an  action  on  a  contract 
the  Superior  Court  setting  forth  all  the  may  obtain  a  reformation  of  the  con- 
facts  uiul  asking  that  the  action  at  law  tract. 
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805.  e.  Statutes  Applied  to  Replications.  —  See  notes. 

807.  IIL  Pleadivg  Equitable  Defehses  —  2.  How  Equitable 
Defenies  Should  Be  Pleaded  —  a.  In  General.  —  See  note  i. 

800.  3.  Effect  of  Failure  to  Plead  upon  Subsequent  Litigation.  — 
See  notes  i,  2. 

810.  IV.  DI8P08ITI0E  07  Equities  om  Teial — 1.  How  Deter- 
mined. —  See  note  2. 

S^M.    8.  See  Pinkham  v,  Pinkham,  On  Appeal.  —  Where  the  equitable  de- 

6o  Neb.  6oo,  affirmed  ti  Neb.  336.  fense  interposed  goes  to  the  plaintlfif*s 

807.     1.  See  Powell  v.  F.  C.  Linde  entire  claim  and  includes  a  prayer  for 

Co.,  49  N.  Y.  App.  Div.  286.  relief  which  only  a  court  of  equity  can 

809.    1.  In    Ooorgia.  —  Gentle    v,  grant,  the  review  on  appeal  will   be 

Atlas  Sav.,  etc.,  Assoc,  105  Ga.  406.  upon  the  weight  of  the  endence  as  in 

2.  See  Zinn  v,  Dawson,  47  W.  Va.  45.  equity,  and  not  upon  declarations  of 

S1.0*    2.  Hotaling  V.  Tecumseh  Nat.  law.     Seaboard  Nat.  Bank  z/.  Woesten, 

Bank,  55  Neb.  5  [quoting  7  Encyc.  of  68  Mo.  App.  137. 

Pl.  AND  pR.  810 J;  Martin  V.  Turn baugh,  Iisnei  Hot  for  Jnry.  —  Equitable   is- 

153  Mo.  172.     See  also  McNear  v.  Wil-  sues  raised  by  the  answer  are  for  the 

liamson,  166  Mo.  358;  Finney  v.  Egan,  court  and  not  for  a  jury.     Hotaling  v, 

(Oregon  1903)  72  Pac.  Rep.  136.  Tecumseh  Nat.  Bank,  35  Neb.  5. 
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890.  L  Defikitioh.  —  See  note  i. 
85*3.  IL  PUBPOSE.  —  See  note  i. 

in.  Hecessitt.  —  See  note  2. 
893.  Cannot  Be  Waived.  —  See  note  2. 

IV.  Chabacteb  of  Pboceediko  —  1.  As  Hew  Action  — 

Prevailing  Bnle.  —  See  note  4. 

896.  S.  As  Writ  of  Right  —  a.  At  Common  Law  —  in  GvU 
Cases.  —  See  note  2. 

897.  b.  Under  Modern  Practice.  —  See  notes  5,  6. 

898.  Legislative  Conditlona.  —  See  note  I. 

V.  To  What   Tbibttkal  Wbit  Lies  —  1.  In  OeneraL  — 
See  note  2. 

831.  2.   Applications  of  Bale  —  Judgment  of  Probate   Conrt.  —  See 
note  7. 

§90.     1.  Hart  v.  West  Chicago  Park  §36.    2.  Anderson  v.  Steger,  173  III. 

Com'rs,  186  III.  464, /<"r  Magruder.  J.,  112,  citing  7  Encyc.  of  Pl.  and  Pr. 

dissenting^  citing  obiter  7  Encyc.  of  Pl.  826. 

AND  Pr.  820.  §37.     6.  In  Colorado  the  writ  is  not 

Diitinetion  Between  Appeal  and  Error,  a  writ  of  right.     San  Miguel  Consul. 

—  In  A^-f^rflj>{v/ the  office  of  an  appealis  Gold  Min.  Co.  «/.  Suffolk  Gold  Min  , 

the  review  of  the  judgment  upon  the  etc.,  Co.,  24  Colo.  468, /<?//<?Tm/^  People 

pleadings  and  evidence  in  the  case.     A  v.  Richmond,  t6  Colo.  274. 

review  of  rulings  rejecting  evidence  Except  as  to  Judgments  of  Connty  Courts 

must  be  by  writ  of  error.     Battelle  v.  the  writ  of  error  has  received  in  Colo- 

Mclntosh,  62  Neb.  647.  rado  no  express  constitutional  rccog- 

Sdd.     1.   Caviness    v.    People,    27  nition  for  ordinary  appellate  purposes. 

Colo.  283,  supporting  the  whole  text  and   with  such  exception  it  has  been 

paragraph  and  citing  7  Encyc.  of  Pl.  declared  that  it  is   the  constitutional 

AND  Pr.  821.  purpose  to  leave  the  existence  and  use 

9.    Player    v.    Bokenfohr,    40    Fla.  of  the  writ  subject  exclusively  to  legis- 

415.  citing  7  Encyc,  of   Pl.  andPr.  lative  control.     Caviness /^.  People,  27 

822.  Colo.  283,  diing  7  Encyc.  of  Pl.  and 

Sd3.    2.  See  Player  v,  Bokenfohr,  Pr.  826,  827. 

40  Fla.  415,  supporting  the  statements  6.  Where  the  Writ  Is  Statutory  it  will 

of  the  text  paragraph   generally  and  not   lie  unless    the   plaintiflf    in   error 

citing  7  Encyc.  of  Pl.  and  Pr.  822.  brings    himself     within    the    statute. 

4.  Cooke    V.    Cooke,    194    111.    225;  Roesel  2\  Stale,  62  N.  J.  L.  368,  decided 

Mitchell  V.  King,  187  III.  452;  Barber  under  a  statute  granting  the  writ  as  a 

Asphalt  Paving  Co.  v.  Young,  94  Mo.  writ  of  right  in  criminal  cases  punish- 

App.   204;    Kroeger  v.   Dash,  82  Mo.  able  with  death. 

A  pp.  332;  Brabham  z'.  Custer  County,  §3S.     1.  Hart  v.  West  Chicago  Park 

(Neb.  1902)  92  N.  W.  Rep.  989.  Com'rs,  186  III.  464,  citing  7  Encyc.  of 

Plea  in  Abatement.  —  A  writ  of  error  Pl.  and  Pr.  827.     See  also  Caviness  v, 

being  a  new  suit,  a  plea  in  abatement  People,  27  Colo.  283. 

may  be  properly  pleaded  to  the  writ  in  2.  Mackinaw  City  v.  U.  S.,  (C.  C.  A.) 

the  appellate  court.     Waukesha  Malle-  120  Fed.  Rep.  252. 

able  Iron  Co.  v.  Kingman,  96  111.  App.  §31.     7.  Contra,  Mackinaw  City  v. 

510.  U.  S.,  (C.  C.  A.)  120  Fed.  Rep.  252. 
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83S.  VL  To  What  Jtjboicevts  Wsit  Lies— 1.  Finality  —  Bnie 

stated.  —  See  note  7. 
834.  See  note  i. 

2.  Technical  Judgment  Hot  Keqnired.  —  See  notes  2,  3. 
83tS«  See  note  i. 

3.  Void  Judgment.  —  See  note  3. 

838.  7.  Decisions  Peculiar  to  Various  Jurisdictions.  —  See  notes 
I,  6. 

830.  See  note  i. 

§39.    7.  Colorado.  —  Brockway    v,  behalf  of    the  plaintiff.     Johnson   v. 

W.  &  T.  Smith  Co.,  (Colo.  App.  1901)  Porter,  115  Ga.  401;  Kolloclc  v.  Webb, 

66  Pac.  Rep.  1073.  113  Ga.  762.    See  also  Holland  v.  Saul, 

Geor^a,  —  Central  of  Geor^^ia  R.  Co.  115  Ga.  511. 

V,   Murphey,    113  Ga.   514;    Hollis  v.  2.  Mitchell  v.  King:,  187  III.  452. 

Nelms,  115  Ga.  5.     See  also  Berryman  8.  Lohman  v.  Cox,  9  N.  Mex.  503. 

«r.  Haden,  112  Ga.  753;  United  Glass  A  Finding  Without  a  Jadgment,  in  a 

Co.  V,  McConnell,  no  Ga.  6x6 ;  Dead-  summary  prosecution  for  contempt  of 

wyler  V.  University  Bank,  no  Ga.  511.  court,  will  not  be  reviewed  by  means 

Illinois,  —  Lewis  p.  New  Music  Hall  of  proceedings  in  error.     Blodgett  v, 

Co.,  100  III.  App.  415;  Mackenzie  v.  State,  50  Neb.  X2I. 

Judson,  96  III.  App.  26.  S35.    1.  Quo  Warranto.  —  An  order 

Kansas.  —  Fry  v.  Rush,  63  Kan.  429.  refusing  to  entertain  a  petition  for  a 

Missouri.  —  Kautsch  v.  Droste,  82  writ  of  quo  warranto  is  final,  so  that  a 
Mo.  App.  412;  nattsburg  v.  Allen,  84  writ  of  error  will  lie  to  review  it.  Wat- 
Mo.  App.  432.  kins  V.  Venable.  99  Va.  440. 

Nebraska.  —  Slate  v,  Higby,  60  Neb.  8.  No  Jorisdiotion.  —  Compare kxva^yxx 

765;  Whitney  v.   Spearman,    50  Neb.  Packing  Co.  v.   Howe,   62   Kan.  587, 

617.  wherein    the   writ  of    error   was  dis- 

Ne-w  Jersey.  —  Morse  v.  State,  (N.  J.  missed. 

'902)  53  Atl.  Rep.  693.  §3S.    1.  Under  the  Btatnte  Extending 

New    Mexico.  —  Lyndon ville    Nat.  the  Writ  to  Chanoery  Caseo,  in  J/Iinois, 

Bank  v.  Folsom,  to  N.  Mex.  306.  such  writ  is  not  subject  to  any  limila- 

Oki4f,  —  Fulton    County    v,    Henry  tions  or  restrictions  as  to  parties  not 

County,  64  Ohio  St.  160.  imposed  by  the  common  law.     Ander- 

Texas.  —  Hartel  v,  Jefferies,  94  Tex.  son  v.  Steger,  173  111.  112. 

649*  54  S.  W.   Rep.  -242;    Harvey  v.  6.  What   Constitntoa    Same   Point    of 

Satton,  94  Tex.  79;  Mendoza  v.  Atchi-  Law.  —  Where  any  distinction  between 

son,  etc.,  R.  Co.,  94  Tex.  650,  62  S.  W.  two  questions    is    clearly  of    such  a 

Rep.  418.  character  as  not  to  lead  to  a  different 

Virginia,  —  Gil lespfe  v.  Coleman,  98  determination,  the  questions  are   the 

Va.  276.  same.     But  if  there  be  facts  in  the  one 

Wisconsin.  —  J.  L.  Gates  Land  Co.  v.  case  which  are  not  in  the  other,  and 

Olds,  112  Wis.  268.  which  are  entitled  to  weight  and  con- 

United  Stales.  —  Cincinnati  St.  R.  Co.  sideration   in   deciding  the  matter  in 

V.   Snell,  179  U.  S.  395;  Southern  R.  which  they  appear,  the  cases  are  difler- 

Co.  V.  Postal  Tel.  Cable  Co..  179  U.  S.  ent.     Han  way  v.   Galveston,  etc.,  R. 

641.  Co.,  94  Tex.  76. 

934.    1.  Blodgett  v.  State,  50  Neb.  Judgment  Overruling  Dedsion  of  8n- 

121.  preme  Court.  —  On  an  application  for  a 

Wliat  Conititntos  Final  Judgment. —  writ  of  error  to  the  Court  of  Civil  Ap- 

An  Order  Striking' a  Petition  of  Inter-  peals  on  the  ground  that  a  judgment  of 

vention  on  the  ground  that  it  was  not  that  court  overrules  a  decision  of  the 

filed  within  the  time  allowed  therefor  Supreme  Court,  it  must  appear  that  the 

is  not  such  a  final  order  as  will  be  re-  conflict  arises  with  regard  to  a  point 

viewed  upon  petition  in  error.     Whit-  actually    determined    in    both    cases. 

ney  v.  Spearman,  50  Neb.  617.  MoUno  v.  Benavides,  94  Tex.  413. 

A  Judgment  of  Dismissal  as  to  One  of  §39.     1.  Madden  v.   Day,  24  Colo. 

Joint  Defendants y  on  demurrer,  is  held  418. 

In  Georgia  to  be  reviewable  on  error  on  In  Colorado  it  has  been  held  that  the 
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840«  See  notes  3,  3^^. 

8.  In  Criminal  Cases.  —  See  note  4. 
841.  See  note  i. 

849.  9.   When   Writ   Hot    Applicable  —  a.  Interlocutory 
Judgments.  —  See  note  4. 

844.  b.  Exercise  of  Discretion.  —  See  note  3. 

845.  See  notes  i,  2,  4,  5. 

c.  Exercise  of  Ministerial  Power.  —  See  note  6. 
847.  VIL  Fob  What  Ebbob  Wbit  Lies  —  1.  In  General — 

Error  Apparent  on  Faoe  of  Becord.  —  See  notes  I,  4. 

Supreme  Court  has  jurisdiction  to  re-  Grande  Dam,  etc.,  Co.,  184  U.  S.  416; 
view  a  judgment  of  the  Court  of  Ap-  Dexter  v.  Kellas,  (C.  C.  A.)  113  Fed. 
peals  reversing  the  judgment  rendered  Rep.  48;  Texas,  etc.,  R.  Co.  v.  Hum- 
by  a  County  Court.  Akron  Bank  v.  ble,  (C.  C.  A.)  97  Fed.  Rep.  837;  Mis- 
Dole,  24  Colo.  94, /<?//(?7wii^  Crawford  souri,  etc.,  R.  Co.  v.  Elliott,  (C.  C.  A.) 
t/.  Brown,  21  Colo.  272.  See  also  Robin-  102  Fed.  Rep.  96. 
son  V.  Denver,  etc.,  R.  Co.,  24  Colo.  98.  845.    1.  Kelly  v.  New  Haven  Steam- 

§40.    8.  Owen  &.  Ward,  125  Mich.  30.  boat  Co.,   75  Conn.  42;    Habenka  v. 

8j.  In  South  Dakota  the  writ  lies  only  Vach,  (Neb.  1902)  89  N.  W.  Rep.  789. 

in  criminal  cases,  hence   it  does   not  2.  Marx    v.    Miller,    134    Ala.    347; 

He  in  an  action  for  the  violation  of  a  Worthington    v.   Gwin,    119  Ala.    44; 

city  ordinance.     See  Annot.   Stat.  S.  Higgins    v.    San    Diego    Sav.    Bank, 

Dak.  1901,  §  6439;  Madison  v,  Horner,  129  Cal.  184;  Chicago,  etc.,  R.  Co.  v. 

15  S.  Dak.  359.  Woodard,  159  Ind.  541:  Home  Ins.  Co. 

4.  Roesel  v.  State,  62  N.  J.  L.  368,  r.  Sylvester,  25  Ind.  App.  207;  Brown 

holding  that  a  writ  of  error  to  a  Court  v,  Langner,  25  Ind.  App.  538;  Sham- 

of  Oyer  and  Terminer  \vill  not  lie  to  baugh  v.  Current,  iii  Iowa  121;  Illi- 

review  an  order  which  is  merely  col-  nois  Cent.  R.  Co.  v.  Whittaker,  (Ky. 

lateral  or  auxiliary  to  the  judgment.  1900)  57  S.  W.  Rep.  465. 

§41.    1.  A  Bontenoe  of  Imprisonment  4.  Dexter  v,  Kellas.  (C.  C.  A.)  113 

for  Contempt  is  reviewable  on  writ  of  Fed.  Rep.  48. 

error  in  Illinois,     Kyle  v.  People,  72  6.  Farrell   v,   Solary,  (Fla.  1901)  31 

111.  App.  171.  So.  Rep.  283:  Kroeger  v.  Dash,  82  Mo. 

Where  the  Defendant  Was  Privileged  App.  332;  Eastman  v.  Newman,  (C.  C. 

firom  Arreet,  but  his  claim  of  privilege  A.)   112   Fed.    Rep.    122;  Manning  v. 

was  overruled,  the  writ  was  held  to  lie.  German  Ins.  Co.,  (C.  C.  A.)  107  Fed. 

State  w.  Polacheck,  loi  Wis.  427.  Rep.   52;    Deering   Harvester    Co.   v, 

Xotlon  for  Hew    Trial   Xade   Before  Kelly,  (C.  C.  A.)  103  Fed.  Rep.  961; 

flentenoe.  —  In  Georgia  a  writ  of  error  McCutcheon  v.  Hall  Capsule  Co.,  (C. 

will  not  be  dismissed  on  the  ground  C.  A.)  loi  Fed.  Rep.  546. 

that  the  motion  for  a  new  trial  was  In  Kebraskai  however,  an  order  deny* 

made  and  filed   before  sentence  was  ing  a  motion  for  a  new  trial  and  an 

pronounced   upon   the  accused,   such  order  denying  a  petition  for  a  new  trial 

sentence  having  been  pronounced  prior  on   the  ground   of    newly  discovered 

to  the  suing  out  of  the  bill  of  excep-  evidence  may  both  be  reviewed  in  a 

tions.     Eaves  v.  Stale,  113  Ga.  749.  single   proceeding  in  error.     German 

§49.    4.  Owen  v.  Ward,  125  Mich.  Nat.  Bank  r.  Edwards,  63  Neb.  604. 

30;  Tompkins  v,  Bowen,  123  Mich.  377;  6,  Territory  r.  Neville,  10  Okla  79, 

Fulton  County  r.  Henry  County,  64  citing  Washita  County  v,    Hainetf,  4 

Ohio  St.  160;  Gillespie  v,  Coleman,  98  Okla.  701. 

Va.  276.  §47.    1.  See  Jackson  v,  Brockton, 

§44.    8.  Adams  v.    Ulsh,   26    Ind.  182  Mass.  26,  wherein  a  judgment  for 

App.  516;  Kansas  City,  etc.,  R.  Co.  v,  damages  was  reversed  for  failure  to 

Chamberlain,  61  Kan.  859, 60  Pac.  Rep.  add  interest,  the  error  appearing  on  the 

15;  San  Antonio,  etc.,  Pass.  R.  Co.  v,  face  of  the  record. 

Manning,  20  Tex.  Civ.  App.  504;  Lion  Insnffldenoy  of  the  Yerdiette  Bttpport 

Ins.   Co.  V,  Wicker,  (Tex.  Civ.  App.  the  flentenoe  in  a  criminal  case  can  be 
1899)  54  S.  W.  Rep.  294;  U.  S.  V,  Rio    brought  up  only  by  writ  of  error,  and 
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847.  2.  Questions  of  Law.  —  See  note  6. 

848.  8.  Questions  of  Fact  —  See  note  2. 

849.  See  note  i. 

AgTMd  StatMnent  of  fketi.  —  See  note  2. 
Whert  B«-«zaiiii]uible.  —  See  note  7. 
856.  Vm  ExcLirsiYSVESS  07  Ssmxdt  —  1.  Actions  at  Law.  — 
See  note  5. 

8S1.  2.  Suits  in  Bqnity.  —  See  note  3. 

8S9.  3.  Eifect  of  Statutes  Anthorising  Appeal  —  See  notes  2,  3. 

8SS.  SzeeptioiiB  to  Sale.  —  See  note  2. 

854.  4.  Election  of  Remedies.  — See  note  3. 

855.  IX.  Plueal  Wbits  of  Exbob  —  1.  To  Several  Judgments. 
—  See  note  2. 

not  by  appeal,  where  the  question  is  Phillips,  79  Mo.  App.  116;  Johnson  v, 

not  reserved  on  the  record  in  the  man-  Murphy,  107  Tenn.  558. 

oer  required  by  the  Alabama  statute.  Appeal  to  AppeUato  Oovrt  aad  Writ  of 

Taylor  r.  Stale,  112  Ala.  69.  Error   from    Supremo   Court.  —  In    San 

S47*    4.  Link  v,  Houston,  94  Tex.  Miguel  Consol.  Gold  Mia.  Co.  v.  Suf- 

378;  Helena  v.  U.  S.,  (C.  C.  A  )  104  Fed.  folk  Gold  Min.,  etc.,  Co.,  24  Colo.  468, 

Rep.  113;  Lake  County  v.  Sutliff,  (C.  a  writ  of  error  sued  out  by  the  plaintiff 

C.  A.)  97  Fed.  Rep.  270;  Kiesel  v.  Sun  from  the  Supreme  Court  to  the  trial 

los.  Office,  (C.  C.  A.)  88  Fed.  Rep.  243.  court  was  dismissed  because  It   ap- 

a.  American  Sales  Book  Co.  v.  BuUi-  peated  that  the  defendant  had  taken 

▼ant,  (C.  C.  A.)  117  Fed.  Rep.  255  [cit-  an  appeal  from  the  trial  court  to  an 

ing  7  Encyc.   of   Pl.   and  Pr.   847];  intermediate  appellate  court  and  that 

Rhodes  V,  Spears,  63  Kan.  218.  the  latter  court  had  passed  upon  the 

548,  9.  Rhodes  v.  Spears,  63  Kan.  question  involved.  The  court  said: 
218;  Snyder  v.  Commercial  Union  '*  The  only  way  that  this  court  has 
Assur.  Co.,  67  N.  J.  L.  626.  jurisdiction  of  the  case,  if  at  all,  would 

Whore  the  XTidenoo  Is  Kot  Preeenred  be  upon  an  appeal  from  the  judgment 

Ib  the  Xeeord  it  will  be  presumed  that  of  the  Court  of  Appeals,  or  under  a 

it  was  sufficient  to  support  the  findings,  writ  of  error  sued  out  to  its  judgment 

Barr  v,  Foster,  25  Colo.  28.  from  this  court." 

549.  1.  Snyder  v.  Commercial  §M«  2.  Where  Two  Indletments  Are 
Union  Assur.  Co.,  67  N.  J.  L.  626.  Tried  Together  by  Coaeent,  and  a  separate 

%  State  V.    Merriam,   159  Mo.  655;  verdict  of  guilty  is  rendered  on  each 

McCafferty  v.  Celluloid  Co.,  (C.  C.  A.)  charge,   upon    which    separate  judg- 

104  Fed.  Rep.  305.  ments  are  pronounced,  a  writ  of  error 

7.  Duane  v.  Richardson,  106  Tenn.  will  not  lie  to  review  the  overruling  of 

80.  a  single  motion   for  a  new  trial  and 

8M«    6.  Highland  Boy  Gold  Min.  that  the  verdict  and  judgment  in  each 

Co.  V.  Stricklev.  (C.  C.  A.)  116  Fed.  case  be  set  aside.    Dickey  v.  State,  101 

Rep.  852;  Loveless  v.  Ransom,  (C.  C.  Ga.  572. 
A.)  109  Fed.  Rep.  391.  When  Single  Writ  of  Error  Appropriate. 

Ml.     8.  Grooms    v.    Wood,    (Fla.  — Where  two  defendants  were  sued  and 

1901)  29  So.  Rep.  445;  Highland  Boy  the  court  rendered  separate  judgments 
Gold  Min.  Co.  v,  Strickley,  (C.  C.  A.)  sustaining  separate  demurrers  filed  by 
116  Fed.  Rep.  852;  Loveless  v.  Ran-  such  defendants,  it  was  held  to  be 
som,  (C.  C.  A.)  109  Fed.  Rep.  391.  proper  for  the  plaintiff  to  bring  both  of 

M9«    2.  Bannard  v.  Duncan,  (Neb.    such  judgments  up  by  single  writ  of 

1902)  90  N.  W.  Rep.  947.  error.     Butler  v.  Lewman.  115  Ga.  752, 
S.  State  V,  Knowles,  10  S.  Dak.  471,    distinguishing^  Wells  v,  Coker  Banking 

citinp  7  Encyc  of  Pl.  and  Pr.  852.  Co.,  113  Ga.  857,  and  Walker  v.  Conn, 

M8*    8.  Haines  v.  Cearlock,  95  III.  112  Ga.  314. 

A  pp.  203.  As  to  SaoeeeeiTO  Writs  to  the  Sane  Jodg- 

M4«     9*  Harbarg  v,  Arnold,  87  Mo.  ment|  see  infra,  XXI.  Second  IVrit  of 

App.    326.       See     also     Brummel    v.  Error j  'j^Wl,  $,  Effect  of  Dismissal, 
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855.  2.  Cross-writs  of  Error.  —  See  note  7. 

856.  See  notes  i,  2. 

X.  PABTIE8  —  1.  Plaintiffs  —  a.  Who    Entitled   to 

Writ  —  (i)  General  Rule.  —  See  note  3. 

857.  See  note  i. 

(2)  Privies,  —  See  note  3. 

858.  Privity  to  Be  Bhown  by  Writ.  —  See  note  I. 

(6)  ///  Criminal  Cases  —  By  State.  —  See  note  5. 
860.  b.  Joinder  —  (i)  General  Rule.  —  See  note  3. 
869.  (2)  Summons  and  Sriferance.  —  See  notes  3,  5. 

864.  (5)  Effect  of  Nonjoinder  or  Misjoinder  —  Cnnd  by  AnMid- 
ment.  —  See  notes  3,  4. 

865.  2.  Defendants  —  b.  Joinder.  —  See  notes  2,  4. 

866.  3.  Description  of  Parties.  —  See  notes  i,  2. 

§55.    7.  See  Eaves  r.  State,  113  Ga.  Pac.  Rep.  718;  Miller  v,  Pickering,  10 

749,  holding  that  in  Geor^ia^  in  a  crimi-  Kan.  App.  575,  61  Pac.  Rep.  975;  &»od- 

nal  case,  **  the   state   is  without  any  win  v.  Wyeth  Hardware  Mfg.  Co.,  10 

right  to  a  writ  of  error    *    *    *    by  Kan.   App.  425;   Bates-Smith   Invest. 

either  main  or  cross  bill  of  exceptions.*'  Co.  v.  Scott,  56  Neb.  475;  Fitipatrick 

§56.    1.  See    San    Miguel   Consol.  v,  Graham,  (C.  C.  A.)  119  Fed.  Rep. 

Gold  Min.  Co.  v,  Suffolk  Gold  Min.,  353. 

etc.,  Co.,  24  Colo.  468,  citing  7  Encyc.  One  Improperly  Joined  •■  a  Defendaat 

OF  Pl.  and  Pr.  855,  856.  in  Error  when   he  should  have  been 

8.  Myers  z/.  Jones,  61  Kan.  191,  hold-  joined  as  a  plaintiff  in  eiror  will  be 

ing  that  the  defendant  in  error  was  not  treated  as  though  he  had  been  joined 

entitled  to  have  questions  considered  in  the  latter  capacity.     Pratt  v,  Wal- 

without  filing  a  cross- petition  in  error,  worth,  64  Ohio  St.  123. 

8.  J.  L.  Gates  Land  Co.  v.  Olds,  112  §6d.    8.  Fitzpatrick  r.  Graham,  (C. 

Wis.  268,  citing  7  Encyc.  of  Pl.  and  C.  A.)  119  Fed.  Rep.  353. 

Pr.  856;  Anderson  v.  Steger,  173  111.  6.  See  Randall  v.  State,  64  Ohio  St. 

112;  Haines  ?/.   Cearlock,  95  III.  App.  57. 

203;  Peterson  v.  Martin,  60  Neb.  577.  S64.    8.  Rowland  v,   Fite,  no  Ga. 

Aathority  of  Attorney.  —  Delaney  v,  248. 
Husband,   64    N.   J.    L.   275,   holding  4.  Cornell  v.  Franklin,  40  Fla.  149, 
further  that  the  writ,  when  issued  with-  in  which  case  the  amendment  was  held 
out  authority  from  the  plaintiff,  may  to  be  too  late.    See  also  State  v.  Can- 
be  dismissed  on  motion  of  the  defend-  field,  40  Fla.  36. 
ant.  S6ft.    2.  lOqoinder  of  Partiee.  —  See 

857*     1.  J.    L.   Gates  Land  Co.    v.  infra^    XXIII.   Amendment   of    Writ, 

Olds,  T12  Wis.  268.  See  also  Cooke  v,  Cooke,  194  111.  225; 

To  Review  a  Habeas  Corpos  Proeeeding  Leavenworth  v.  Duffy,  63  Kan.  884,  65 

it  has  been  held  that  the  sheriff  may  Pac.  Rep.  683;  Kreis  v.  Drott,  12  Ohio 

sue  out  the  writ,  as  a  representative  of  Clr.  Dec.  727;  Loveless  v.  Ransom,  (C. 

the    public,   having  an   interest   in   a  C.  A.)  107  Fed.  Rep.  626. 

judgment   adverse    to    the    authority  In  Foreoloenre  Proeeedingt  where  the 

represented  by  him.     State  v.  Huegin,  lien  of  the  plaintiff  in  error  is  expressly 

no  Wis.  i8q.  made  subject  to  the  prior  lien  of  a 

8.  Anderson  v.  Steger,  T73  III.  112,  holder  who  was  made  a  party  in  the 

fj7/«c  7  Encyc.  of  Pl.  and  Pr.  857.  trial  court,  it  is  no  objection  to  the  writ 

§5S.    1.  J.    L.  Gates   Land  Co.  v.  that  the  prior  Jienholder  is  not  made  a 

Olds,  112  Wis.  268,  citing  7  Encyc.  of  party  thereto.    Anthony  Invest.  Co.  v, 

Pl.  and  Pr.  858.  Arnett,  63  Kan.  879, 64  Pac.  Rep.  1024. 

6.  Eaves  v.  Slate,  113  Ga.  749.  4.  See  M oyer  p.  Badger  Lumber  Co., 

§60.    8.  State  v.  Canfield,  40  Fla.  64  Kan.  885,  67  Pac.  Rep.  852. 

36;  Cornell  v,  Franklin,  40  Fla.  149;  S66.    1.  Where  the  Bill  of  Szoeptioas 

Goodrich  v.  Stangland,  155  Ind.  279;  Shows  Who  Were  Partioi  Below,  plaintiff 

Peterson  v.  Hall,  10  Kan.  App.  578,  62  and  defendant,  and  states  that  the  de^ 
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806.  4.  Abatement  —  a.  In  General.  — See  note  3. 

Sy  BapntentatiTai.  —  See  note  4. 

868.  b.  Death  of  Sole  Plaintiff  or   Defendant   in 

Error  —  AlUr  ABdgiunent  of  Error.  —  See  note  3. 

c.  Death  of  Joint  Plaintiff  or  Defendant  in 
Error.  —  See  notes  4,  6. 

869.  rfl  Bankruptcy. —  See  note  I. 

870.  XL  RSLSA8E  07  Ebsoe  —  2.  By  Volontary  Acta  of  Plain- 
tiff in  I^or.  —  See  note  4. 

873.  xn.  Tna  to  Svs  Out  Writ  — 1.  Enle  Stated.  — See 
notes  3,  7. 

87S«  2.  Effect  of  Statutes  Ooveming.  —  See  note  3. 
874«  See  note  i. 

fendant's  motion  prevailed  and  the  survives  to  or  against  tlie  remaining 
plaintiff  in  error  excepted,  the  writ  will  parties,  may  be  enforced  without  bring- 
not  be  dismissed  on  Uie  ground  that  it  ing  in  the  representative  or  successor 
is  not  unequivocally  stated  who  the  of  the  deceased  party.  Jameson  v. 
plaintiff  in  error  is.  Joiner  v.  Single-  Bartlett,  63  Neb.  638. 
tary,  jo6  Ga.  257.  4.  Billups  v.  Freeman,  (Ariz.  1898) 
2,  Gunn  r.  Haworth,  159  Ind.  52  Pac.  Rep.  367. 


419;  Yarnell  v.  Burnett,  25  Tex.  Civ.  6.  In  Xansai,  however,  where  one  of 

App.  26.  the  defendants  in  error  dies  pending 

Badgnatiiig  ChriftUa  Kames  by  Initials  the  determination  of  the  writ,  and  it 

has  been  held  not  to  render  the  assign-  does  not  appear  that  an  administrator 

ment  fatally  defective  though  in  viola-  has  been  appointed  nor  that  the  plain- 

tion  of  a  rule  of  court,  where  such  tiff  in  error  made  any  effort  to  have  an 

designation  was  the   same  as  in  the  administrator  appointed  and  the  action 

pleadings  filed.  Goodrich  r.  Stangland,  revived,  and  he  gives  no  excuse  for 

155  Ind.  279.  failure  to  do  so,  the  proceedings  in  error 

The  Words  "And  Others  "  do  not  serve  will  be  dismissed.    Royce  v.  Aldrich, 

to  designate  any  persons  as  defend-  63  Kan.  880,  64  Pac.  Rep.  1029. 

ants  in  error.     Farr  v.  Farr,  113  Ga.  M9.    1.  In  Kebratka,  under  Comp. 

577.  Stat.  Neb.,  C,  16,  g  70,  a  dissolved  do- 

Th«Words"StAL'' are  not  sufficient,  mestic  corporation    has    authority   to 

State  V.  Canfield,  40  Fla.  36;  Brabham  prosecute  or  contest  writs  of  error  in 

V.  Custer  County,  (Neb.  1902)  92  N.  W.  its  corporate  name.     Schmitt,  etc.,  Co. 

Rep.  989.    See  also  Continental  Nat.  v.  Mahoney,  60  Neb.  20. 

Bldg.,  etc.,  Assoc,  v,  Mil*er,  41  Fla.  870.    4.  Ballinger    v.    Connecticut 

418;  National  Bank   v,   Newheart,  41  Mut.  L.  Ins.  Co.,  (Iowa  1902)  91  N.  W. 

Fla.  470.  Rep.  767. 

S.  Ray  tf.  Pease,  112  Ga.  675.  Sabmltting  the  Cauw  for  Trial  Without 

4.  Mitchell    v.    King,    187    111.   452;  a  Jnry,  no  right  of  exception  being  re- 

Haines  v,  Cearlock,  95  111.  App.  203.  served  by  either  party,  is  not  a  waiver 

In  ToonoHao,  where  the  plaintiff  in  an  of    the    right    to    the   writ.      Ball    v, 

action     for    special     injuries     under  Wright,  115  Ga.  729,  citing  Gleason  v, 

Annot.  Code  Tenn.  (1896),  §  4028,  dies  Traynham,  11 1  Ga.  887,  and  Morrison 

from  the  injuries  pending  the  action,  v.  Ponder,  45  Ga.  167. 

the  cause  may  be  prosecuted  to  a  final  §73.    8.  Pending  a  Xotion  for  a  K«w 

judgment  without  revivor,  and  1^  writ  Trial,  a  writ  of  error  will  not  lie.    Duke 

of  error  may  be  sued  out  thereon  in  the  v.  Story,  113  Ga.  112. 

name  of  the  deceased  plaintiff.     Daniel  7.  Smith  v.  Sprout,  (Tenn.  Ch.  1900) 

V,  East  Tennessee  Coal  Co.,  105  Tenn.  58  S.  W.  Rep.  376. 

470.  §73.    8.  Campbell  v.  Farmers,  etc., 

M8*    9.  McCowan  v.   Brooks,  113  Bank,  49  Neb.  143;  Bull  v,  Evans,  96 

Ga.   384;    Conn    v.   Hagan,    93    Tex.  Va.  i. 

334.  §74«    I.  Hartzell  v,  Magee,  60  Kan. 

ii  Voteifkn  the  right  of  action,  if  it  646;  Glick  v.  Lowe,  63  Kan.  160. 
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876.  4.  When  Statute  Begiiu  to  Enn.  —  See  note  4. 

877.  6.  How  Statate  Availed  Of —  By  MoUoa.  —  See  note  3. 
889.  Zni  Appucatiov  FOE  Wbit  —  1.  Contents  —  spMifle  Atw 

BMntt.  —  See  notes  4,  5. 

881.  Pl««diiigi.  —  See  note  2. 

884.  XV.   Allowamcx  of  Wut  —  L  Xeceaaity  For  — ^.  In 
Criminal  Cases.  —  See  note  3. 

885.  See  note  i. 

886.  3.  By  Whom  Allowed.  —  See  note  5. 

888.  XVI  I88UAVCS  OF  WsiT  — 3.  To  Whom  Direeted.  —  See 
note  4. 

889.  4,  Service  —  a.  Generally.  —  See  note  2. 

c.  Failure  to  Serve —  Effect  Of.  —  See  note  6. 
XTIL  SSTUBV  OF  Wbit  —  1.  In  OeneraL  —  See  note  9. 

S76.    4.  Rankin    v,    Schofield,    70  tition  mast  designate  the  evidence  the 

Ark.  83.  admission  or  exclusion  of  which  is  as- 

floipaiiion  of  Statute.  —  In   Virginia  signed  for  error.     Fremont,   etc,  R. 

the  statute  ceases  to  run  when  the  pe-  Co.  v.  Root,  49  Neb.  900. 

tition  for  the  writ  is  presented,  and  S§1.    8.  Borplniage   may  be  disre- 

does  not  begin  to  run  again  until  the  garded  where  the  petition  is  otherwise 

petition  and  record  are  delivered  to  the  sufficient.    Groves  v.  Groves,  9  Wyo. 

cierk.     Bull  v,  Evans,  96  Va.  i.  173. 

Ufeet  of  Motion  for  a  Vow  Trial.-—  8§4.     8.    Caviness    v.    People,    27 

Contra^  Waller  v,  Scofield,  167  Mo.  537,  Colo.  283. 

ovtrruling   Ham  v.   St.   Louis   Public  §§5.     1.  In  Vow  Jonoy  it  has  been 

Schools,  34  Mo.  181.  held  that  the  writ  of  error,  as  a  writ  of 

877*    8.  Bull  r.  Evans,  96  Va.  i.  right,  in  cases  punishable  with  death, 

880.    4,  Coburn  v,  Watson,  48  Neb.  must  Issue  out  of  the  Court  of  Errors 

257;  Link   V,   Houston,   94  Tex.  378;  and  Appeals.     Kohl  v.  State,  59  N.J. 

Frame  v.  Portland  Gold  Min.  Co.,  (C.  L.  195;  Roesel  v.  State,  62  N.  J.  L.  368. 

C.  A.)  108   Fed.   Rep.  750.    See  also  See  also  Slate  v.  Young,  67  N.  J.  L.  223. 

Taylor  v.  Mallory,  96  Va.  18.  886.    5.  Under  Vnitod  Statoi  Praotioo 

6.  iEtna  Ins.   Co.   p.   Simmons,  49  a  writ  of  error  from  the  Circuit  Court 

Neb.  811;  Imhoff  v,  Richards,  48  Neb.  of  Appeals  to  the  District  Court  need 

590:    Clarke   v,   Nebraska  Sav.,   etc.,  not  be  allowed   by  a  judge.    '*  It  is 

Bank,  50  Neb.  669;  Robinson  v.  KiU  enough  that  it  is  issued  and  served  by 

patrick-Koch  Dry  Goods  Co.,  50  Neb.  a  copy  lodged   with  the  clerk  of  the 

795,  holding,  however,  that  an  amend-  court  to  which  it  is  directed."    Alaska 

ment  will  be  allowed  where  the  petition  United  Gold  Min.  Co.  v,  Keating,  (C. 

is  defective  in  this  respect.  C.  A.)  116  Fed.  Rep.  561,  citimi  Brandies 

BoAoionoyofSpooifloationofError.  —  A  v.  Cochrane,  105  U.  S.  262,  and  Brown 

bill  of  exceptions  setting  forth  the  final  v.  McConnell,  124  U.  S.  489. 

order  complained  of  and  assigning  it  888*    4.  Rothschild  v.  Knight,  184 

as  error  on  the  ground  that  it  is  not  in  U.  S.  334;  Missouri,   etc.,   R.   Co.  v, 

accordance  with  the  facts  or  law,  and  Elliott,   184  U.  S.   530;  McDonald  v, 

also  assigning  as  error  the  overruling  Massachusetts,  180  U.  S.  311. 

of  a  motion  for  a  new  trial,  Is  sufficient.  889.    2.  Under  Federal  Praetioe  the 

Groves  v.  Groves,  9  Wyo.  173.  defendant  may  obtain  a  supersedeas  by 

Distinetion    Between    Aiilgnmont    for  lodging  a  copy  for  the  adverse  party  in 

Vow  Trial  and  in  Error.  —  An  assign-  the  clerk*s  office,  but  the  service  may 

ment  of  "  errors  of  law  occurring  at  the  also  be  effected  by  personally  serving 

trialandduly  excepted  to  at  the  time,*'  the  writ  on  the  adverse  party.    Mc- 

in  a  motion  for  a  new  trial,  sufficiently  Carley  v.  McGhee,  loS  Fed.  Rep.  4^ 

raises  questions  as  to  admission  or  ex-  6.  Varnell  v,  Burnett,  25  Tex.  Civ. 

closion  of  evidence,  but  is  not  suffi-  App.  26. 

dent  in  a  petition  in  error,  as  such  pe-  9.  State  v,  Canfield,  40  Fla.  36. 
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890.  2.  What  Return  Conustt  0£  —  See  note  i. 
Original  Writ  to  Be  Xetnrnad.  —  See  note  2. 

891.  6.  When  Betumable  —  ^.  At  What  Term. —  See  note  2. 
899,  b.  On  What  Day  of  Term.  —  See  notes  2,  4. 

6.  Filing  of  Betnrn.  —  See  note  5. 

804.  XIX.  PSOCE88  m  Ebbos  —  1.  In  General.  —  See  note  5. 

805.  2.    Scire    Facias    ad    Andiendnm    Errores   —   d.    How 
Directed.  —  See  note  5. 

e.  Notification  of  Time  for  Appearance.  —  See 
note  6. 
81MI.  /.  When  Returnable.  —  See  note  i. 

g.  Service  —  (i)  Necessity  For.  —  See  note  2. 


1.  Sute  V,  Canfield,  40  Fla.  Motice  of  Writ  of  Error.  —  Under  the 

36.     Compare  Akron  Bank  v.  Dole,  24  Missouri  statute  providing  that  ^vtry 

Colo.  94,  holding  thai  in  Colorado^  on  a  person  suing  out  a  writ  of  error  must 

review  by  the  Supreme  Court  of  a  judg-  cause  notice  thereof  in  writing  to  be 

ment  of  the  Court  of  Appeals,  a  return  served  on  the  adverse  party,  notice  of 

of  the  entire   record   in   the  original  an  intention  to  sue  out  a  writ  of  error 

cause  together  with  the  judgment  of  at  some  indefinite  time  is  not  sufficient; 

the  Court  of  Appeals  is  sufficient  with-  and  where  the  defendant  in  error  is  not 

out  a  bill  of  exceptions.  served   with  notice  within  the  proper 

S.  State  V.  Canfield,  40  Fla.  36.  time  he  does  not  waive  such  irregu- 

Ml.    2.  Bishop  V.  Lyons,  (Fla.  1901)  larity  by  serving  a  responsive   brief 

31  So.  Rep.  350.  after  he  has  been  served  with  a  brief  in 

A  Writ  Imed  aad  Xado  Botumablo  at  behalf  of  the  plaintiff  in  error.    Biles 

tho   Saaio   Torm    is    void.      Payne    v.  v,  Beadle,  93  Mo.  App.  628. 

Roche,  41  Fla.  478;  Browning  v.  State,  Abolition  of  Prooost.  —  In  Florida  the 

40  Fla.  466;  Simmons  v.  State,  40  Fla.  writ    of    scire    facias    ad  audiendum 

467'  errores    in    appellate    proceedings    in 

W9*     2.    Rush    V.    Connor,    (Fla.  civil  cases  to  the  Supreme  Court  has 

1903)  3a  So.  Rep.  796.  been  abolished  by  statute,  and  the  re- 

4.  Browning  v.  State,  40  Fla.  466.  cording  of  the  writ  of  error  in  the 
See  also  Savannah,  etc.,  R.  Co.  v.  Jus-  minute  book  of  the  Circuit  Court  serves 
tice,  41  Fla.  508.  the  purpose  of  notice  to  the  defendant 

5.  State  V.  Canfield,  40  Fla.  36,  hold-  !n  error.  State  v,  Canfield,  40  Fla.  36. 
lag  further  that  the  writ  should  have  895*  6.  Wellington  v.  Beck,  29 
indorsed  apon  it  the  certificate  of  the  Colo.  73. 

clerk  of  the  Circuit  Court  showing  that  6.  Mitchell  v.  King,  187  111.  452. 
it  has  been  recorded  in  the  minute  §96.  1.  Preston  r.  State,  (Fla. 
book  of  the  Circuit  Court  and  showing  1901)  31  So.  Rep.  346;  Bishop  v.  Lyons, 
the  date  of  such  record  and  the  page  of  (Fla.  iqot)  31  So.  Rep.  350.  See  also 
the  book  where  recorded,  and  the  Simmons  v,  Bevill,  42  Fla.  356,  hold- 
transcript  of  the  record  should  also  ing  that  where  the  process  is  made  re- 
contain  a  certified  copy  of  such  record  tuinable  on  a  day  and  term  of  the 
ofj  the  writ  of  error,  certified  by  the  appellate  court  that  had  already 
clerk  of  the  Circuit  Court  in  the  same  passed  at  the  date  of  the  issuance  of 
manner  that  he  certifies  any  transcript  such  writ,  and  the  defendant  in  error 
of  any  other  document  of  record  in  his  has  not  appeared,  such  writ  and  the 
office,  having  such  copy  to  show  also  service  thereof  are  nullities. 
the  date  of  its  record  in  his  minute  9.  White  v,  Bleckley,  105  Ga.  173; 
book  as  evidence  to  the  Supreme  Court  Augusta  Nat.  Bank  v.  Merchants',  etc., 
of  its  jurisdiction  over  the  parties.  Bank,  104  Ga.  857. 

M4*    6.  Giick   V.   Lowe,  63    Kan.  Kanner  of  Benrico.  —  Under  the  Kan- 

160;  Chicago,  etc.,  R.  Co.  v.  Guild,  61  sas  statute  the  summons  in  error  is  to 

Kan.  213;  Bird  Canning  Co.  r.  Cooper  l>e  served  "  as  in  the  commencement 

Grocery  Co..  24  Tex.  Civ.  App.  412.  of  an  action,"  that  is,  by  delivering  a 

JuiidietiOBal.  ^-  Chicago,  etc.,  R.  Co.  copy   to  the  defendant  personally  or 

V.  Guild,  61  Kan.  213.  leaving  it  at  his  usual  place  of  resi- 
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807.  (3)  Upon  Whom  Served.  —  See  note  i. 
SeyenJ  Defendants.  —  See  note  2. 

808.  (4)  Irregular  Service,  —  See  note  i. 

4.  Contents  and  Sufficiency  of  Process.  —  See  note  3. 
800,  6.  Waiver.  —  See  note  i. 

XX.  Effect  of  Wbit  of  Erbob  —  2.  What  Is  Bronght  Tip 
by  Writ.  —  See  note  3. 
OOO.  XXI  Secokd  Wbit  of  Ebbob.  —  See  note  3. 
90 1.  XXn.  Dismissal,  Qitashal,  ob  DiscoKTunjAircE — 1.  In- 
volnntary  Dismissal —  a.  In  General.  —  See  note  4. 
003.  b.  Specific  Grounds. — See  notes  i,  2,  3,  4. 

dence.     Reading  the  writ  to  the  de-  Okla.  132;  Coiton  v,  Patterson,  (Tex. 

fendant  Is  not  sufficient.     Garfield  Tp.  Civ.  App.  iqoo)  59  S.  W.  Rep.  568. 

r.  Theis,  9  Kan.  App.  770.  Failure  Definitely  to  Employ  Connael  to 

807.  1«  Garfield  Tp.  v,  Theis,  9  prosecute  a  case  pending  in  the  Su- 
Kan.  App.  770;  Link  v.  Reeves,  63  preme  Court,  or  a  misunderstanding 
Neb.  424  (holding  that  the  summons  in  among  counsel,  as  to  whether  such  em- 
error  may  be  served  on  the  attorney  of  ployment  has  been  made,  has  been 
record  though  the  defendant  in  error  held  to  afford  no  excuse  for  a  failure  to 
is  dead);  Henty  v.  Boulter,  26  Tex.  prosecute.  Fannin  County  v.  Dorsey, 
Civ.  App.  387.  113  Ga.  187. 

In  Texas  service  of  the  writ  of  error  Failore  to  Seire  a  Bill  of  Ezoeptions 

on   the    defendant's  attorney    is    not  within  the  proper  time   will  warrant 

sufficient  where  the    defendants    are  dismissal.       Edmondson      v.      South 

residents  of  the  county.    Oge  v.  Fro-  Georgia  R.  Co.,  115  Ga.  790. 

boese,  (T?x.  Civ.  App.  1901)  63  S.  W.  Bat  Failore  of  the  Plaintiff  to  File  His 

Rep.  654.  Brief  within  the  time  required  by  an 

9.  Henry  v.  Boulter,  26  Tex.   Civ.  order  of  court  has  been  held  not  to  be 

App.  387.  ground    for    dismissal.      Roberts   v. 

Mil.     1.   Wellington    v.    Beck,    29  Roberts,  115  Ga.  259. 

Colo.  73;  State  Sav.  Bank  v.  Ratcliffe,  Failure   to    File   an  Abetraot  of  the 

III  Iowa  662.  Beoord  within  the  time  prescribed  by 

8.  The  Sommons  Must  Kame  the  De-  the  rules  has  been  held  to  warrant  dis- 

fendant  in  Error,  otherwise  it  will  be  missal.    In  re  Barker,  28  Colo.  257. 

fatally    defective    and    will   not  give  8.  Miles    v.     Miles,    200    111.    524; 

jurisdiction    to    the    court.    Click  v.  Booher  v.  Wisner,  65  Kan.  860,  70  Pac. 

Lowe,  63  Kan.  160.  Rep.  581;    New  York  L.   Ins.  Co.  v. 

tlOO.    1*  Goodrich  v,  Stangland,  155  Duncan,   63   Kan.   880,  64  Pac.  Rep. 

Ind.  279.  1036;   Armour  Packing  Co.  v.  Howe. 

Waiver  of  Kotioe  of  the  Filing  of  the  62  Kan.  587;  Chicago,  etc.,  R.  Co.  r. 

Brief  of  the  plaintiff  in  error  does  not  Guild,  61  Kan.  213;  Rooney  v.  Farrell, 

constitute  a  waiver  of  the  issuance  and  62  Neb.  611;  Roesel  v.  State,  62  N.  J. 

service  of  the  citation  in  error.     Bird  L.  368. 

Canning  Co.  r.  Cooper  Grocery  Co.,  24  Where  Final  Judgment  Is  Kot  Authenti- 

Tex.  Civ.  App.  412.  oated.  —  A  petition  in  error  will  be  dis- 

8.  J.  L.  Gates  Land  Co.  v.  Olds,  112  missed     when     the     final    judgment 

Wis.  268.     See  also  OToole  r.  State,  assailed   is  not  authenticated  by  the 

105  Wis.  18.  certificate  of  the  court  below,  as  such 

OM.    8.  Roesel  v.  State,  62  N.  J.  L.  certificate  is  necessary  to  give  juris- 

368,  (iting  7  Encvc.  of  Pl.  and  Pr.  900.  diction  to  the  Supreme  Court.    Rooney 

Sec  also  Souer  r.  De  Bary,  (C.  C.  A.)  v.  Farrell,  62  Neb.  611. 

los  Fed.  Rep.  293.  Bemoval  of  Canie  to  Federal  Court. — 

901.     4.   Armour  Packing  Co.  r.  To  a  petition  in  error  seeking  a  review 

Howe,  62  Kan.  587.  of  an  order  of  the  Court  of  Common 

903.    1.  Irwin  r.  AUanta,  etc.,  R.  Pleas  overruling  a  motion  to  discharge 

Co.,  113  Ga.  i8s;  Irwin  v.  Williams,  an  attachment,  it  is  sufficient  to  answer 

1x3  Ga.  187:  Wilderson  v,  Worley,  11  that  the  cause  in  which  the  attachment 
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904.  See  notes  5,  6,  8. 

903,  See  notes  i,  2,  3,  4,  5,  6,  8,  9. 

was  issued  bas  been  removed  to  a  fed-  Dickson  v.  Burwell,  113  Ga.  93.     See 

eral  court.     Richardson  v.  Jenks,  56  generally  Bills  of  ExcEFriONs. 

Ohio  St.  422.  Failure  to  Brin^  ITp  All  of  EYidonoo.  -^ 

MB.    8.  Central  of  Georgia  R.  Co.  A  motion  to  dismiss  a  writ  of  error 

V.   Murphey,    113   Ga.   514;    Duke   v,  upon   the  ground  that  all  of  the  evi- 

Slory,  113  Ga.  112  (writ  sued  out  pend-  dence  was  not  brought  up  will  not  be 

ing  motion  for  new  trial);  Ross  v,  Mer-  sustained   where  it  appears  that  the 

cer,  115  Ga.  353;  Berryman  v,  Haden,  judgment  complained  of  in  the  bill  of 

112  Ga.  753;  Harvey  f7.  Bowles,  112  Ga.  exceptions    was    the    direction    of    a 

422;  Atlanta  Nat.  Bldg.,  etc.,  Assoc,  v,  verdict  based  on  the  plaintiff's  failure 

Jones,  III  Ga.  890.  to  introduce  certain  specified  evidence. 

4.  Farr  v.  Farr,   113  Ga.  577.     See  Lamar  v.  Gardner,  113  Ga.  781. 

also  Orr  v.  Webb,  112  Ga.  806;  Booher  90d«    1.  Zellmer  v,  Koch,  62  Kan. 

V.  Wisner,  65  Kan.  860,  70  Pac.  Rep.  868,  64  Pac.  Rep.  22;  Rio  Grande,  etc., 

58^,  R.  Co.   V,  Mendoza,  (Tex.  Civ.  App. 

OnM*    5.  State  Board  of  Equalization  1901)  66  S.  W.  Rep.  250. 

r.   People,  (Colo.   1902)  70  Pac.   Rep.  2.  Chicago,  etc.,  R.  Co.  v.  Guild,  61 

416;   Alabama  Coal   Co.   v.   Bowden,  Kan.  213. 

(Fla.  1902)  31  So.  Rep.  820;  Hendricks  8.  Burdett  v.  Dale,  95  Mo.  App.  511. 

r.  Philips,  (Fla.  1901)  29  So.  Rep.  534;  In  MiMoari  it  is  the  practice  of  the 

Tacksonvllle-  Terminal  Co.  v.  State,  42  appellate  court  to  permit  the  prosecu- 

Fla.  383;  Ambos  v.  Savannah,  etc.,  R.  tion  of  a  writ  of  error  after  the  dis- 

Co.,  113  Ga.  loi 2;  State  V.  Lambert,  52  missal  of    an    appeal  on  account  of 

W.  Va.  248.  imperfect  record.     Burdick  v.  Security 

Where  the  Petition  Prwenta  Ko  EzlBt-  L.  Assoc,  91  Mo.  App.  529. 

ing  Snbotantive  Bight  of  the  plaintiff  in  4.  State    Board  of    Equalization   v, 

error  it  may  be  dismissed.     Edgerton  People,  (Colo.  1902)  70  Pac.  Rep.  416; 

V.  State,  50  Neb.  72.  State  v.  Martin,  (Fla.  1902)  32  So.  Rep. 

6.  Owens  v.   Read   Phosphate  Co.,  926;  Crouse   v,    Nixon,   65  Kan.  843; 

115  Ga.  768.    See  also  Appeals,  vol.  2,  State  v,  Lambert,  52  W.  Va.  248. 

p.  175  ct  seq,  5.  Solary  v.  Weed,  (Fla.  1901)  32  So. 

8.  Strickland  v,  Louisville,  etc.,  R.  Rep.  779;  White  v.  Bleckley,  105  Ga. 

Co.,  42  Fla.  386;  Jackson  v,  Fitzpatrick,  173;  Augusta  Nat.  Bank  v.  Merchants', 

114  Ga.  364;  Emporia  v,  Kowalski,  65  etc..  Bank,  104  Ga.  857. 

Kan.  772;  Menien  r.  Shuttee,  11  Okla.  That  the  Writ  Is  Made  Betnmable  Con- 

381;  Cookville  Bank  r.  Brier,  (Tenn.  traiy  to  Law  is  ground  for  dismissal. 

Ch.  1900)  62  S.  W.  Rep.  1006;  Under-  Payne  v.  Roche,  41  Fla,  478:  Savannah, 

wood  V,  David,  9  Wyo.  178.  etc..  R.  Co.  v.  Justice,  41  Fla.  508. 

Senrioe  of  Bill  of  Ezoeptions.  —  Red-  6.  Platte    Land    Co.    v.    Hubbard, 

man  v.  Hitchins,  113  Ga.  380.  (Colo.  1902)  69  Pac.  Rep.  514;  Standard 

Xnsnfflcienoy  of  the  Bill  of  Exceptions  is  Sewing  Mach.  Co.  v.  Leslie,  (C.  C.  A.) 

good  ground  for  dismissal.     Bitter  v,  118  Fed.  Rep.  557;  Ouray  County  v, 

Monai  Lumber,  etc.,  Co.,  27  Colo.  120  Geer,  (C.  C.  A.)  108  Fed.  Rep.  478. 

(assignments  of  error  vague  and  in-  8.  Bull  t/.  Evans,  96  Va.  i. 

definite);  Bond  v.  Winn,    113   Ga.   18  In  Wisconsin,  in  proceedings  on  writs 

(bill  of  exceptions  not  duly  verified  as  of  error  by  the  .state,  the  statute  ex- 

a  whole,   the  certificate  of  the  judge  pressly  exempts  the  state  from  giving 

thereto  affirmatively  showing  also  that  an  undertaking.     State  v.  Polacheck, 

a  portion  of  it  was  not  true).     See  also  loi  Wis.  427. 

Devore  v.  Ponder,  113  Ga.  21;  Pyne  v,  9.  In  Georgia  a  failure   to  make  a 

State,    113  Ga.    725;    Wells   v.   Coker  pauper  oath  of  inability  to   pay  the 

Banking  Co.,  113  Ga.  857.  costs  renders  counsel  of  theplaintifif  in 

But  a  writ  of  error  will  not  be  dis-  errorliablefor  the  costs  in  the  Supreme 

missed  on  the  ground  that  the  bill  of  Court,  and,   upon  his  failure  to  pay 

exceptions    contains    no     clear    and  them,  the  case  will  be  dismissed.     But 

specific  assignments  of  error  as    re-  a  writ  of  error  will  not  be  dismissed  on 

quired  by  law  when  on  inspection  it  is  the  ground   that   the  affidavit  of  the 

found  that  there  are  some  assignments  plaintiff  in  error  states  only  that  he  is 

plainly  specifying   the   alleged  error,  unable,  from  his  poverty,  to  pay  the 
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005.  c.  Time  of  Making  Motion.  —  See  note  ii. 

006.  2.  Yolontary  DismiasaL  —  See  note  6. 

007.  3.  Dismissal  on  Court's  Own  Motion.  —  See  note  4. 

6.  EflEect  of  Dismissal  —  DUmiual  for  Want  of  ETidtBfle.  —  See 

note  8. 

908.  XXin.  Akendmekt  of  Wbit  —  3.  Wliat  Defects  Amend- 
able. —  See  note  5. 

OlO.  4.  Amendment  Discretionary.  —  See  note  4. 

How  Diforetion  Exeroifod.  —  See  note  5* 

costs,  without  adding  that  he  is  unable  allow  to  him  time  and  opportanitf  to 

to  give  bond  and  security.     Williams  make  parties  and  to  obtain,  if  practica- 

V.  George,  104  Ga.  599.  ble,  any  waiver  of  service  which  may 

IHK(«    11.  Whore  There  Was  Ko  Mo-  be  necessary  to  a  proper  hearing  of  the 

tion  for  a  Kew  Trial  the  writ  of  error  case  on  its  merits.     But  if  the  plain- 

may  be  dismissed  at  any  stage  of  the  tifif  in   erroi   is  unable  to  obtain  the 

proceedings  thereon.    Casteel  v.  State,  requisite      waiver,     dismissal      mast 

9  Wyo.  267.  follow. 

006.    6.  See  Page  v.  Southern  Bell  6.  Alaslca  United  Gold  Min.  Co.  tr. 

Telephone,    etc.,    Co.,    40    Fla.    425,  Keating,  (C.  C.  A.)  116  Fed.  Rep.  561. 

wherein  the  court,  at  the  request  in  Amendmenta     Affecting     Partloi,   — 

wriiingof  the  plaintiff  in  error,  affirmed  Cornell  v,  Franiclin,  40  Fla.  149,  the 

the  judgment  at  his  cost.  court  saying:    '*  There  is  no  doubt  as 

907.    4.  In  re  Barker,  28  Colo.  257.  to  the  discretionary  power  of  this  court 

8.  Caviness  v.  People,  27  Colo.  283,  to  peimit  writs  of  error  to  be  amended 
holding  that  after  a  dismissal  for  want  by  inserting  therein  the  names  of 
of  prosecution  in  a  criminal  case  not  necessary  parties  who  have  been  im- 
capital  the  defendant  will  not  be  en-  properly  omitted  therefrom,  and  to 
titled  to  a  second  writ  as  a  matter  of  strike  from  it  the  names  of  parties  who 
right.  See  also  Rowland  v.  Fite,  no  have  been  improperly  included  therein. 
Ga.  248,  wherein  it  was  held  that  a  But  before  the  court  can  properly  ex- 
mandamus  should  not  issue  to  compel  ercise  such  discretion  in  favor  of  hav- 
the  trial  judge  to  certify  a  second  bill  ing  such  an  amendment  made  so  as  to 
of  exceptions,  where  a  plaintiff  in  error  bring  into  the  writ  new  parties  that 
has  .inadvertently  failed  to  name  in  his  have  been  omitted  therefrom,  the  ap- 
bill  of  exceptions  all  necessary  parlies  plication  therefor  should  be  made  be- 
defendant,  or  has  negligently  omitted  fore  the  time  limited  by  law  for  suing 
to  perfect  service  upon  one  or  more  of  out  writs  of  error  has  expired." 
them.  In  Georgia  necessary  parties  plaintiff 

IKMI.    5.  See  Rowland  v.  Fite,  no  may  be  added  by  amendment  by  one 

Ga.  248,  wherein  the  designation  of  the  who  is  entitled  to  sue  out  the  writ,  but 

plaintiffs  was  held  to  be  amendable.  the  omission  to  include  all  necessary 

910.    4.  Allowance  of  Time  to  Make  parties  defendant  is  fatal  unless  such 

Proper  Parties.  —  In  McCain  r.  Sutlive,  parties  voluntarily  appear  and  consent 

109  Ga.  547,  it  was  held  that  when,  for  that  the  case  may  be  heard.     Western 

want  of  an  essential  party,  a  writ  of  Union  Tel.  Co.  v.  Griffith,  in  Ga.  551. 

error  is  subject  to  dismissal,  but  there  Striking  Out  Hames. —  Misjoinder  of 

is  no  motion  to  dismiss,  the  court,  ex  defendants  in  error  may  be  cured  by 

suo  mero  motu^  will  cite  the  plainiiff  in  striking  out  the  names  of  some  of  the 

error  to  show  cause  why  the  writ  of  parties.     Neher  v.  Armijo,  9  N.  Mex. 

error  should  not  be  dismissed  and  will  325. 
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014.  IL  Iv  CUMIHAL  CA8E8— 1.  Indictment  or  Information  — 
a.  For  Escape  Itself.  —  See  note  4. 
•15.  b.  For  Aiding  Escape.  —  See  notes  2,  3. 
918.  c.  For  Suffering  Escape  —  (i)  In  General — ParticuUtf 

ATtmttU  Heoenary.  —  See  note  5* 
010.  (3)   Variance.  —  See  note  3. 
090.  d.  For  Prison  Breaking.  —  See  note  i. 

095.  2.  Arraignment  and  Trial  —  [Time  of  Trial.  —  See  note  2^.] 

096.  6.  Effect  on  Pending  Appeal  —  b.  Dismissal  of  Appeal 

—  la  OtaenO.  —  See  note  2. 

•14.  4.  In  Kentueky,  an  indictment  li^ently  *'  or  "  carelessly  "  permitdnf^ 
ander  Stat.  Ky.  (1894),  g  1338,  provid-  a  prisoner  to  escape,  it  is  not  necessary 
ing^  a  penalty  for  the  escape  of  a  to  allege  an  intent  where  the  statute 
prisoner  lawfully  arrested  while  in  the  does  not  make  intent  an  essential  in- 
custody  of  an  officer  or  guard,  is  suffi-  gredient  of  the  offense.  Lynch  v, 
cient  if  it  follows  the  language  of  the  Com.,  (Ky.  1903)  73  S.  W.  Rep.  745; 
statute.  Hinkle  v.  Com.,  (Ky.  1902)66  Garver  v.  Territory,  5  Okla.  342. 
S.  W.  Rep.  816.  See  also  Harris  v,  919.  8.  Place  from  Which  Eseapa  Wat 
Com.,  (Ky.  iqoi)  64  S.  W.  Rep.  434.  Kade.  —  In  Jenks  v.  State,  63  Ark.  312, 

9li^.    8.  State  v.  Daly,  41  Oregon  it  was  held  that  evidence  that  the  de- 

515.  fendant    escaped     while    he    was    a 

9.  See  King  v.   State.  42   Fla.  260,  *'  trusty  "  and  outside  of  the  peniien- 

helding  that  an   allegation    that  the  tiary  walls  and  the  stockade  was  not 

prisoner  was,  at  the  time  of  being  as-  fatally  variant  from  an  allegation   of 

sisted  to  escape,  held  in  lawful  custody  escape  from  the  penitentiary,  as  the 

of  a  known  public  officer  authorized  to  reference  to  the  place  from  which  the 

have  such  custody  is  sufficient.  convict  escaped  was  wholly  unneces- 

latent.  —  In  Ohio  an  indictment  for  sary  and  immaterial. 
conveying  into  the  county  jail  articles  95IO*  1.  Intent.  —  In  Alabama  an  in- 
useful  to  effect  the  escape  of  a  prisoner  dictment  which  charges  that  the  de- 
is  sufficient  on  a  motion  in  arrest  of  fendant  intentionally  assisted  a 
judgment  where  it  appears  that  the  prisoner,  lawfully  confined  in  the 
articles  were  given  to  the  prisoner  by  county  jail  on  a  charge  of  misde- 
the  accused  with  the  intent  that  he  meanor,  to  escape  from  custody  "  by 
should  use  them  to  effect  an  escape  drilling  or  prizing  out  a  hole  through 
while  he  was  out  of  jail  for  a  temporary  the  walls  of  said  jail  "  is  sufficient  on 
purpose  in  custody  of  the  sheriff.  New-  demurrer  without  alleging  that  the  act 
berry  v.  State,  7  Ohio  Clr.  Dec.  622.  of  drilling,  etc..  was  done  with  intent 

In    Orej^oH    an    information    which  to  facilitate  the  escape  of  the  prisoner. 

charges  that  the  defendant  did  **  wil-  Marshall  v.  State,  120  Ala.  390. 

fully,  unlawfully,  and  feloniously  "  as-  993.    %a.  Under  the  Idaho  statute  a 

sist  the  prisoner  in  an  attempt  to  escape  prisoner  who  escapes  while  serving  a 

from  a  certain  county  jail  is  sufficient  term  in  the  state  prison  may  be  tried 

without  alleging  that  the  prisoner  had  for  such  escape  without  awaiting  the 

an  intent  to  escape,  as  an  attempt  to  termination  of  his  original  term  of  im- 

escape  necessarily  Involves  an  intent  prisonment.     Hays  v,  Stewart,  (Idaho 

to  do  so.     State  v,  Daly,  41  Oregon  1900)  61  Pac.  Rep.  591. 

515.  996.    9.  State  v.  Handy,  27  Wash. 

919.    6.  In  an  indictment  for  '*  neg-  469,  ciHng  7  Encyc.  of  Pl.  and  Pr.  925. 
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036.  m.  CiTiL   Pboceedihob  —  4.  Pleading  —  d.  Pleading 
IN  Defense  —  (i)  Voluntary  Return  or  Recapture,  —  See  note  2. 
030.  6.  Officer's  Semedies  —  jragligtnt  Ssoape.  —  See  note  3. 

936.    9«  Amendment   of  Pleft.  —  In  to  the  court,  upon  a  motion  made  in 

Smith  V,  Grosslight,  123  Mich.  87,  it  behalf  of  the  sheriff,  that  jndgmenthaa 

was  held  that  on  the  trial  of  an  action  been  rendered    against   him  for    the 

upon  a  bond  to  the  jail  limits,  it  was  escape  of  the  prisoner,  and  that  due 

error  to  refuse  permission  to  the  de-  notice  of  the  pendency  of  the  action 

fendant  to  amend  his  plea  by  giving  against  him  was  given  to  the  prisoner 

notice  of  his  return  to  the  jail  limits  and  his  sureties  to  enable  them  to  de- 

before    the    action    was    commenced,  fend  the  same,  the  court  must  order  a 

such  return  constituting  a  bar  to  the  summary  judgment  for  the  plaintiff." 

action.  But  the  mere  rendition  of  a  verdict  in 

939.    8.  In   Hew  York,  Code    Civ.  such  a  case  is  not  the  rendering  of  a 

Pro.,  g  162,  provides  that**  in  an  action  judgment  such  as  is  required  by  the 

brought  by  a  sheriff  on  an  undertak-  Code.    Buttling  v,   Hatton,  30  N.  Y. 

ing  for  the  jail  liberties,  if  it  appears  App.  Div.  191. 
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ESCHEAT. 

1.  I  HiCBSnTY  OF  PBOGSEDIirGB  TO  7S8T  TITLE.  — See  note  I. 

9.  n  Hatitbs  of  Psocsedikos.  —  See  note  3. 

nL  Who  Hat  Bbieg  Psocsedieos.  —  See  notes  7,  8. 
3.  See  note  i. 

ly.  lEFoxMATiOE,  Petitioe,  ob  Complaiet.  —  See  note  2. 

7.  lEATSBflE  OF  PSOOSEDIEGS.  —  See  note  3. 

1.    1.  State    V,    Stevenson,    (Idaho        8.  State  v,  Stevenson,  (Idaho  1898) 

1808)  55  Pac  Rep.  886.  55  Pac.  Rep.  886. 

9.   8.  WhanPraoeedlagt  to  Ba  Brought       3.    1.  See  State  v.  Black,  21  Tex. 

—  In   Texas  an  action   to  escheat  an  Civ.  App.  243. 

estate  is  not  authorized  when  adminis-        8.  JwiidietioiL  —  The    mere    com- 

tration  is  pending.    State  v.  Black,  21  mencement  of  escheat  proceedings  in 

Tex.  Civ.  App.  242.  the  Circuit  Court  by  direction  of  the 

7.  la  FoaasjlTaida.  —  Kelly's  Estate,  governor  does  not  have  the  e£fect  of 

8   Pa.   Dist.  635,  holding  further  that  ousting  the  previously  acquired  juris- 

the  functions  of    the  escheator,   like  diction  of  a  County  Court  to  proceed 

f  hose  of  an  executor  or  administrator,  to  the  final  settlement  and  distribution 

are    limited    to    the  single  estate  in  of  the  personal  property  belonging  to 

which  his  commission  authorizes  him  such  estate.    State  v.  0*Day,  41  Ore- 

to  act,  and  that  the  auditor-general  has  gon  495. 
no  power  to  remove  him.  8.  Linton's  Estate,  198  Pa.  St.  438. 
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ESTOPPEL. 

a.  I  Natubs  of  Plea  of  Estoppel.  —  See  note  i. 

6.  II.  Necessity  of  Pleadiko  Estoppel  — 1.  Estoppel  ia  Pais. 

-^  At  Omnmoii  Law.  —  See  note  6. 

7.  Vmdtr  Ood«  SfiUm.  —  See  note  I . 

ft.    1.  Plaai  in  Bar. —  "Matters  of  Reneral    deoiat):    Whiteside    v,    Ma^ 

estoppel  in  pais  are   the   subjects  of  gruder,  75  Mo.  App.  364. 

pleas  in  bar.       Tuscaloosa  First  Nat.  Nebraska,  —  Burwell   Irriiiratioo  Co. 

Bank  v,  Leiand,  122  Ala.  289.  v.   Lashmett,  59  Neb.  605;  Boales  v. 

6*    6.  Babylon  v.  Duttera,  89  Md.  Ferguson.  55  Neb.  565. 

444;  Mowers  v,  Evers,  117  Mich.  93.  Ohio,  —  Metropolitan  L.  Ins.  Co.  v, 

y.     1.  Alabama,  —  Jones  v.  Peebles,  Howie,  (Ohio  1903)  68  N.  E.  Rep.  4. 

130  Ala.  269;  Hill  t/.  Henderson,  126  Tennessee,  —  Read    v.    Citizens    R. 

Ala.  449.  Co.,  (Tenn.  1903)  75  S.  W.  Rep.  1056; 

California,  —  Chapman   v.  Hughes,  Newport  Cotton  Mills  Co.  v.  Mioas,  103 

134  Cal.  641;  Carpy  v,  Dowdell,   115  Tenn.  465. 

Cal.  677.  Texas,  —  Lybrand  v,  FuHer,  34  Tex. 

Colorado.  —  A.  Leschen.   etc.,   Rope  Civ.  App.  296. 

Co.  V,  Craig,  (Colo.  App.  1903)71  Pac.  Utah,  —  Reynolds   v.    Pascoe,    24 

Rep.  885.  Utah  219. 

Indiana,  —  Taylor  v,  Patton.  (Ind.  Washington. — Jacobs  v.  Puyallup 
1903)  66  N.  E.  Rep.  91;  Adams  v,  Fiist  Nat.  Banlc.  15  Wash.  358:  Inter- 
Adams,  (Ind.  1903)  66  N.  £.  Rep.  153;  state  Sav.,  etc.,  Assoc,  v,  Knapp,  20 
International    Bldg.,   etc.,  Assoc,    v.  Wash.  225. 

Watson,  158  Ind.  508;  Frian  v,  Burgett,  Contra.  —  Smith  v.  St.  Paul,  72  Minn. 

152   Ind.    55;    Center    School    Tp.   v,  472. 

State,  150  Ind.  168.    See  also  HufTord  Exooptions  —  Estoppel  Against  Defense 

V,  Lewis,  29  Ind.  App.  202.  Where  Replication  Not  Allowed.  —  Sec 

Iowa,  —  Cloud  z/.  Mai  vin,  (Iowa  1898)  Blood  v.  La  Serena  Land,  etc.,  Co., 

75   N.   W.   Rep.  645;  Brown  ^.   Iowa  113  Cat.  221,  holding  that  an  estoppel 

Legion  of  Honor.  107  Iowa  439.  in  pais  may  be  shown  without  plead- 

Kansas,  —  Palmer  Oil.   etc.,  Co.  v,  ing  by  way  of  equitable  rebuttal  to  the 

Blodgett,  60  Kan.  712.    See  also  Don-  defendant's     proof;      Larremore     r. 

nell  V,  Reese,  6  Kan.  App.  563.  Squires,  (Supm.  Ct.  Spec.  T.)  30  Misc. 

Kentucky,  —  Excelsior  Coal  Min.  Co.  (N.  Y.)  62;  Schurtz  v,  Colvin,  55  Ohio 

V,  Virginia  Iron,  etc.,  Co.,  (Ky.  1902)  St.  274,  holding  that  the  rule  that  an 

66  S.  W.  Rep.  373;  Seibert  r.  Bloom-  estoppel  should  be  pleaded  applies  only 

field,  (Ky.  1901)  63  S.  ,W.  Rep.  584.  where  the  party  has  had  an  opportunity 

Missouri.  —  George  B.  Loving  Co.  v,  to  plead  it. 

Hesperian  Cattle  Co.,  (Mo.  1903)  75  S.  Matter  of  Estoppel  Arising  Dehors  tbo 

W.  Rep.  1095;  Western  Realty  Co.  v.  Plea  must  be  set  up  by  replication,  and 

Musser,  (Mo.  1902)  71  S.  W.  Rep.  100:  not  by  demurrer.     Tuscaloosa   First 

Carthage  v.  Carthage  Light  Co.,  (Mo.  Nat.  Bank  v.  Leland,  122  Ala.  289. 

1902)  70  S.    W.    Rep.   936;  Casler  v.  Oral   Pleadings  —  Prosomption.  —  The 

Gray,  159  Mo.  588;  Sanders  v.  Char-  fact  that  the  law  permits  oral  plead- 

trand,  158  Mo.  352;  Cockrill  v.  Hutch-  ings  in  a  justice's  court  and  an  appeal 

inson,  135  Mo.  67;  Rieschickz'.  Klingel-  therefrom  will  not  create  a  presump- 

hoefer,  91  Mo.  App.  430,  McClanahan  tion  in  aid  of  the  judgment  that  estop- 

V,  Payne,  86  Mo.  App.  284;  Tyler  v,  pel  was  orally  pleaded,  where  written 

Tyler,  78  Mo.  App.  240  (holding  that  pleadings   were  actually  filed  in  the 

estoppel   cannot   be  claimed  under  a  justice's  court,   and  notation   thereof 
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0.  m.  Estoppel  Appbabiho  oir  Face  of  Plsadihos.  —  See 

ndte  2. 

10.  IT.  Kahveb  of  Plsadikg  Estoppel  —  1.  Generally.  —  See 
notes  I,  3. 

11.  8.  Estoppel  in  Pais  —  Ooiwrally.  —  See  notes  3,  5,  6. 
IS.  See  note  i. 

15.  Vn.  WaIYSB—  Waiyer  of  Olqeetion  to  Befectiye  Plea  of  BttoppeL  — 
See  note  i. 

was  made  on  the  justice's  transcript,  11«    8.  Compare  Hufford  v,  Lewis, 

and  no  such  plea  of  estoppel  appeared.  29  Ind.  App.  202,  wherein,  in  an  action 

Stang^er  v.  Horsey,  22  Tex.  Civ.  App.  to  recover  rental  of  personal  property, 

573*  an  answer  alleging  that  the  plaintiff 

9*    8.  Terry  v.  Buek,  40  N.  Y.  App.  had  represented  to  the  defendant  that 

Div.  419.  a  third  party  was  the  possessor  and 

10«    1.  laftreaoOi  If  Any,  Against  £•-  owner  of  the  property,  having  bought 

toppel.  —  Taylor  v,  Patton,  (Ind.  1903)  it  from   the  plaintifif,  was  held  suffi- 

66  N.  E.  Rep.  91.  ciently  to  set  up  an   equitable  estop- 

8.  See  Asher  v.  Fuson,  (Ky.  1898)  45  pel,     notwithstanding     it     was     not 

S.    W.    Rep.    233.    wherein    the    facts  expressly  averred   that   the  plaintiffs 

pleaded  were  held  to  be  merely  evi-  had  actual  knowledge  of  the  facts  or 

dential,  and  not  to  constitute  an  estop-  that  the    representations  were   made 

pel;  Missouri,  etc.,  R.  Co.  v.  Yale,  27  with  the  intention  that  the  defendant 

Tex.  Civ.  App.  10,  wherein  the  estop-  should  act  on  them, 

pel,  in  an  action  for  the  price  of  goods  5.  Bell  v.  Miner,  16  Ind.  App.  184. 

sold  on  credit,   was  held  to  be  suffi-  6.  Donnell  v»   Reese,  6   Kan.  App. 

ciently  pleaded  as  against  a  general  563  (mere  averment  of  plaintiff's  silence 

demurrer.  not  sufficient);  Anderson  v.  Walker,  93 

Ho   Partienlar   Words.  —  It    is    not  Tex.   119,  affirming  (Tex.   Civ.  App. 

necessary  that  the  estoppel  should  be  189^49  S.  W.  Rep.  937. 

pleaded  in   any  particular   words  as  Id.    1.  The  Burden  Is  upon  Him  Who 

long  as  its  allegations  amount  to  an  Pleads  an  Estoppel  to  show  that  if  the 

estoppel.    Cadematori  v,  Gauger,  160  plea  is  not  sustained  he  will  suffer  loss. 

Mo.  352.  Anderson  v.  Walker.  (Tex.  Civ.  App. 

Motion   or   Demtirrer.  —  In    Stith    v,  1899)  49  S.  W.  Rep.  937. 

Carter,  (Ky.  1901)  60  S.  W.  Rep.  725,  15.     1.  Carpy  r.  Dowdell,  115  Cal. 

which  was  a  suit  arising  from  the  par-  677.     See  also  Price  v,  Hallett,  138  Mo. 

tition  of  land,  the  fact  that  the  answer,  561,  holding  that  where  an   estoppel 

in  which  certain  facts  were  alleged  by  in  pais  is  not  pleaded  and  the  parties 

way  of  estoppel,  did  not  specify  what  have  permitted  an  issue  of  this  kind  to 

improvements  had  been  made  was  held  be  raised  by  the  evidence  without  ob- 

to    be    no    ground    for    a    demurrer,  jection,  an  instruction  on  estoppel  will 

although  It  was  ground  for  a  mbtion  not  be  held  to  have  been  improperly 

for  more  specific  pleading.  given. 
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ESTRAYS. 

18,  L  Cbimiital  Pboceedinos.  —  Sec  note  i. 
II.  Civil  Actions.  —  See  note  4. 

18«    1.  TazM  Statnta  —  Selling  Es-  owner  of  stock  taken  up  as  an  estray 

tray.  —  Under    Pen.    Code   Tex.,    art.  is  estopped  from  raising  the  question 

917,  the  failure  to  negative  the  consent  of  the  failure  of  the  taker  up  of  the 

of  the  owner  to  the  sale  is  not  a  valid  estray  to  advertise  it,  as  provided  by 

objection  to  an  indictment  or  informa-  the  statute,  when  it  appears  that  be 

tion  for  unlawfully  selling  an  estray.  directed  that  no  advertisement  should 

Floyd  V.  State,  (Tex.  Crim.  1902)  6S  S.  be  published.     Campbell  v.   Headen, 

W.  Rep.  690.  89  111.  App.  172. 

4,  Waiver   of  Adyertiaement.  —  The 


EXAMINATION    OF    PARTIES    BEFORE 

TRIAL. 

36.  I  Katube  of  Pboceedino.  —  See  note  2. 

37.  See  note  i. 

3§.  n.  Katube  of  Eight  —  1.  In  General  —  See  note  2. 
30.  2.  Absolute  or  Besting  in  Discretion.  —  See  note  2. 
41.  See  note  2. 

in.  Affligatiok  and  Obakting  OB  Refusal  Thebeof  — 
1.  Necessity  for  Application.  —  See  note  3. 

36.  2.  Matter  of  Darlinjr,  (Supm.  City,  etc.,  R.  Co.,  (Iowa  1898)  73  N. 
Cl.  Spec.  T.)  31  Misc.  (N.  Y.)  543.  W.  Rep.  1053. 

37.  1.  In  Federal  FracUce.  —  See  3§.  2.  In  Kew  York  it  has  been 
Despeaux  v.  Pennsylvania  R.  Co.,  81  held  that  a  defendant  who  is  unable  to 
Fed.  Rep.  897;  National  Cash-Register  obtain  from  a  codefendant  knowledge 
Co.  V.  Leland,  77  Fed.  Rep.  242;  U.  S.  possessed  by  the  plaintiff  is  entitled  to 
V.  National  Lead  Co.,  75  Fed.  Rep.  94.  examine  the  plaintiff  before  answering. 

Time  of   Filing  Interrogatoriee.  —  I n  Farmers*  Nat.  Bank  r.  Underwood,  6 

Iowa  interrogatories,   many  of  which  N.  Y.  App.  Div.  373. 

are  unimportant,  filed   too  late  to  be  30.    2.  Maiterof  Davies,  168  N.  Y. 

answered  before  the  lime  set  for  trial,  89,  foUoitfin^  Jenkins  v.  Putnam,  106 

are  properly  disregarded.     Red  Polled  N.  Y.  272  (cited  in  the  original  note),  in 

Cattle  Club  v.  Red  Polled  Cattle  Club,  a  proceeding  ander  the  Anti-monopoly 

108  Iowa  105.     So  a  petition  to  which  Act  of  1899. 

no  interrogatories  are  attached  cannot  41.    2.  Belation  of  Tmtt  Eziating. — 

be  refiled  as  an  amendment  with  inter-  See  Whitman  v.  Keilcy,  58  N.  Y.  App. 

rogatories  after   issue   joined.     Theis  Div.  92.     See  also    Haebler  v.    Hub> 

V,  Chicago,  etc.,  R.  Co  ,  107  Iowa  522.  bard,  (N.  Y.  City  Ct.  Gen.  T.)  36  Misc. 

Effect  of  Amended  Petition.  ~  In  Iowa  (N.  Y.)  840. 

the  interrogatories  may  be  aitichcd  to  8.  In  Kew  Tork.  —  See   Wiechers  z'. 

an  amended  petition.     Blair  v.  Sioux  New  Home  Sewing  Mach.  Co.,  38  N. 
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49.  See  notes  i,  2. 

2.  Time  for  Malring  Application.  —  See  note  3. 

43.  4.  Sufficiency    of   Application  —  Wlien    Order    Granted  — 
a.  Bona  Fide  and  Meritorious.  —  See  note  2. 

44.  b.  To  Frame  Pleading.  —  See  note  i. 
49.  See  notes  i,  2. 

46.  c.  For  Discovery  of  Evidence  —  (i)  Necessity  for 
Examination.  —  See  note  2. 

47.  See  note  i. 

Y.  App.  Div.  I,  in  which  it  was  held  App.   Div.    188.     Compare  Schmidt  u, 

thai  under  Code  Civ.  Pro.  N.  Y.,  §873,  Menasha  Wooden  Ware  Co.,*  92  Wis. 

the    proper    practice    is    to   apply  ex  529. 

farte  to  a  judge  (not  to  a  court),  who.  Amended  Complaint.  —  See  Jerrells  v, 

if  the  papers  are  sufficient,  must  make  Perkins,  25  N.  Y.  App.  Div.  348. 

the  order.     See  also  Jerrells  v.  Perkins,  To  Aeoertain  Amount  to  Sue  For.  —  An 

25  N.  Y.  App.  Div.  348.  examination  will  not  be  ordered  merely 

la  Indiana  notice  must  be  given  to  to  enable  the  plaintiff  to  state  in  his 

the  party  to  be  examined  and  to  any  complaint  with  certainty  what  amount 

other  adverse  party.    Workings.  Gain,  is  due  to  him,  such  particularity  not 

148  Ind.  546.  being  required  in  a  pleading.     Hutch- 

49.    1.  Plaoe  of  Examination. —  An  inson  v,  Simpson,  73  N.  Y.  App.  Div. 

order  which  fails  to  state  the  place  for  520;  Butler  v,  Duke,  (Supm.  Ct.  Spec, 

the    defendant's  appearance  is  void.  T.)  39  Misc.   (N.   Y.)  235;   Elmes   v, 

Barr  v,  Voorhees,  55  N.  J.  Eq.  561.  Duke,  (Supm.  Ct.  Spec.  T.)  39  Misc. 

8.  See  Volusia  County  Bank  r.  Bige-  (N.  Y.)  244. 

low,  (Fla.   1903)  33  So.  Rep.  704,  and  46.    2.  Matter  of  Davies,  168  N.  Y. 

statutes  there  cited.  89;    McGuire  v,   McGuire,  65   N.   Y. 

8.  See  Haebler  v,  Hubbard,  (N.  Y.  App.  Div.  74;  Naab  v.  Stewart,  32  N. 

City  Ct,  Gen.  T.)  36  Misc.  (N.  Y.)  840.  Y.  App.  Div.  478*;  Leary  v.   Rice,  15 

43.  8.  Bernheimer  v.  Schmid,  59  N.  Y.  App.  Div.  397;  Bagley  v,  Wins- 
N.  Y.  App.  Div.  564;  Commercial  Pub.  low,  (Supm.  Ct.  Spec.  T.)  34  Misc.  (N. 
Co.  V,  Beckwith,  57  N.  Y.  App.  Div.  Y.)  223;  Leary  v.  O'Brien,  (Supm.  Ct. 
574;  Merriir  ».  Williamson,  27  N.  Y.  Spec.  T.)  33  Misc.  (N.  Y.)  499.  See 
App.  Div.  121;  Butler  v.  Duke,  (Supm.  also  Insurance  Press  v.  Montauk  Fire 
Ci.  Spec.  T.)  39  Misc.  (N.  Y.)  235;  Detecting  Wire  Co.,  70  N.  Y.  App. 
Elmes  V.  Duke.  (Supm.  Ct.  Spec.  T.)  39  Div.  50. 

Misc.  (N.  Y.)  247;  McNamara  z/.  Keene,  Exunination  of  Defendant  Before  An- 

(N.  Y.  City  Ct.  Gen.  T.)  37  Misc.  (N.  swer  Served.  —  Lew isohn  v.  Muller,  6 

Y.)  864;  Burnett  v,  Mitchell,  (Supm.  N.  Y.  App.  Div.  459,  holding  thar  an 

Ct.   Spec.   T.)  26   Misc.   (N.  Y.)  547;  examination  which  is  not  required  to 

Matter  of  Gains,  (Buffalo  Super.  Ct.  enable  a  party    to    frame    pleadings 

Spec.  T.)  15  Misc.  (N.  Y.)  75;  Hunt  v.  should  not  usually  te  allowed  before 

Sullivan,  79  N.  Y.  App.  Div.  T19;  Plant  issue  joined, 

tr.  Harrison,  52  N.  Y.  App.  Div.  628.  47.    I.  Facta  Peenliarly  Within  Ad- 

44.  1.  Bloodgood  v.  Slayback,  54  venary's  Knowledge.  —  See  Cahill  v. 
N.  Y.  App.  Div.  634:  Butler  v.  Richard-  Kursheedt,  (N.  Y.  City  Ct.  Gen,  T.)  30 
son,  31  N.  Y.  App.  Div.  281.  Misc.   (N.  Y.)  833;   Vial   v,  Jackson, 

4i^.    1.  SoiAeieney  of  Beaiomi.  —  See  73  N.  Y.  App.  Div.  355;  Ryan  v.  Rea- 

Kastnerr.  Kastner,  53  N.  Y.  App.  Div.  gan,  46  N.  Y.  App.  Div.  590;  Tanen- 

293;  Matter  of  Erie  Malleable  Iron  Co.,  baum  v.  Hilborn,  44  N.  Y.  App.  Div. 

90  Hun  (N.  Y.)  62.  89;  Kramer  v,  Kramer,  70  N.  Y.  App. 

Party  Hot  Abfolntely  Knowing  Faeta.—  Div.  615;  Parks  v.  Gates,   54  N.  Y. 

See  Blatcbford  v,  Paine,  24  N.  Y.  App.  App.  Div.  512;  Savage  v.  Neely,  8  N. 

Div.  140.  Y.  App.  Div.  316;  McCoy  v.   Mutual 

8.  Clark   r.   Ennis,  65   N.  Y.   App.  Reserve  L.   Ins.  Co.,  84  N.  Y.  App. 

Div.  164;  Mcrritt  ».  Williamson,  27  N.  Div.  315;  Corn   Exch.  Bank  v.  Loril- 

y.  App.  Div.  121;  Kesslerz/.  Levy,  etc.,  lard,  84  N.  Y.  App.  Div.  194. 

Co.,  7  N.  Y.  App.  Div.  142.    See  also  Other  Meana  of  Knowledge.  —  In  Naab 

Tanenbaum   r/.    Lindhelm,   54    N.   Y.  v,  Stewart,  32  N.  Y.  App.  Div.  47S,  it 
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48,  {2)  As  to  Examination  at  Trial.  — See  notes  i,  2. 
40.  bee  note  i. 

6.  Criminating  Teitimony.  —  See  notes  2,  3. 
ffO,  See  note  2. 

6.  Against  Konretidents.  —  See  note  3. 
SI.  See  note  i. 


was  held  that  an  examination  will  not 
be  ordered  unless  it  appears  that  the 
applicant  has  tried  dilif^ently  but  un- 
successfully to  secure  the  desired  in- 
formation from  the  usual  sources. 

IHMOlation  of  Partnonliip.  —  Compare 
Bernheimer  v,  Schmid,  59  N.  Y.  App. 
Div.  564. 

Antioipating  Feijvry.  —  An  order  of 
examination  will  not  be  granted  on  the 
ground  that  the  applicant  apprehends 
that  the  adverse  party  will  commit 
perjury  on  the  trial.  Fiske  v.  Smith, 
9  N.  Y.  App.  Div.  208. 

To  AiosrtaiB  Whom  to  8ao.  —  The  ex- 
amination of  a  person  will  not  ordi- 
narily be  granted  to  enable  the  appli- 
cant to  discover  against  whom  to  bring 
an  action.  Matter  of  Anthony,  43  N. 
Y.  App.  Div.  66;  Bloodgood  v.  Slay- 
back.  54  N.  Y.  App.  Div.  634;  Byrnes 
V.  Ladew,  (Supm.  Ct.  Spec.  T.)  15  Misc. 
(N.  Y.)  413.     But  under  some  circum- 


Leonard,  (N.  Y.  City  Ct.  Gen.  T.)  30 
Misc.  (N.  Y.)  420. 

9.  Matter  of  Sayre.  70  N.  Y.  App. 
Div.  329;  Ryan  v.  Reagan,  46  N.  Y. 
App.  Div.  590;  Roscnbaum  r.  Rice, 
(Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.) 
410. 

Viiiry  Kay  Bo  flhowB.  —  A  plaintiff  ia 
a  suit  upon  a  promissory  note  cannot 
resist  an  examination  before  trial  00 
the  ground  that  the  examination  will 
show  that  he  has  been  guilty  of  usury. 
Fox  V.  Miller.  20  N.  Y.  App.  Div.  333. 

OljootioB  Personal  Privflogo.  —  The 
privilege  of  objecting  to  interrogatories 
which  would  Incriminate  the  witness 
is  purely  personal,  and  such  objection 
cannot  be  made  except  by  the  witness 
himself  or  some  one  authorized  to  pro- 
tect his  interests.  Southern  R.  Co.  v. 
Bush,  122  Ala.  470. 

8.  Kugelman  v.  Barry,  (Supm.  Cl 
Spec.  T.)  17  Misc.  (N.  Y.)  30.  the  court 


•lances  an  examination  for  such  a  pur-    saying  that  the  cases  holding  that  an 
pose  has  been  allowed.     See  Matter  of    order  to  examine  a  party  is  proper 


Weil.  25  N.  Y.  App.  Div.  173:  WaHace 
V,  Syracuse,  etc.,  R.  Co.,  30  N.  Y.  App. 
Div.  186;  Matter  of  Darling,  (Supm. 
Ct.  Spec.  T.)  31  Misc.  (N.  Y.)  543. 

4M«  I.  Culver  v.  Alabama  Midland 
R.  Co.,  108  Ala.  330;  Wolters  r.  Fi- 
delity Trust  Co.,  65  N.  J.  L.  130. 


although  he  may  be  privileged  from 
testifying  as  to  some  of  the  subjects 
thereof  can  have  no  application  where 
it  appears  that  the  party  is  privileged 
as  to  all  the  material  matters  upon 
which  the  examination  is  sought. 
50.    9.  In  Nebraska  a  foreign  cor- 


Traniaotloiii  with  Person  Afterwards  Do-    poration   examined   under  Code  Civ. 

Pro.  Neb.,  g  394,  may  be  required  to 
furnish  evidence  against  itself  in  an 
action  to  exclude  it  from  the  state. 
State  V.  Standard  Oil  Co.,  61  Neb.  28. 

8.  Kotloe  to  Attorney.  —  Cain  Lumber 
Co.  V,  Standard  Dry  Kiln  Co.,  108  Ala. 
346.  See  also  Campbell  v,  Joseph  H. 
Bauland  Co.,  41  N.  Y.  App.  Div.  474* 

The  Mississippi  statute  (AnnoL  Code 

Miss.   1892.  §  1761)  providing  for  the 

Zeiger,  50  N.  Y.'App.  Div.  462.    See    filing  of  interrogatories  to  be  answered 

by  a  nonresident  party  applies  to  a 
nonresident  corporation,  and  includes 
actions  at  law  as  well  as  suits  in 
equity.  Illinois  Cent.  R.  Co.  u,  San- 
ford,  75  Miss.  862. 

51.  1.  Thus  in  Vow  York.  —  See 
Farmers'  Nau  Bank  v.  Underwood,  90 

Hun(N.  Y.)342. 

Poitponemont.  —  The  examination  of 
nonresidents  will  not  be  postponed  for 


I,  —  A  pi^rty  may  be  examined 
before  trial  by  his  adversary  in  regard 
to  private  transactions  with  a  person 
afterwards  deceased  where  the  ex- 
amination is  sought  at  the  instance  of 
the  representatives  of  the  deceased. 
Butler  V,  Richardson,  31  N.  Y«  App. 
Div.  981. 

9,  Dudley  v.  New  York  Filter  Mfg. 
Co..  80  N,  Y.  App.  Div.  164;  Hay  v. 


also  Hunt  v,  Sullivan,  79  N.  Y.  App. 
Div.  119;  Byrne  v.  VanDolsen.  (Supm. 
Ct.  Spec.  T.)  75  N-  V-  Supp.  413.  Com^ 
parfSi,  Clair  Paper  Mfg.  Co.  v.  Brown, 
16  N.  Y.  App.  Div.  317. 

49.  1.  Ciommerclal  Pub.  Co.  v, 
Beckwlth,  57  N.  Y.  App.  Div.  574; 
Presbroy  t>.  I'ubllc  Opinion  Co.,  6  N. 
Y,  App.  Div.  f«o;  Thomas  v.  Beebe,  8 
Ohio  Dec.  231.     Compare  Lowenthal  v. 
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51.  7.  Afldavit — a.  Who  May  Make.  — See  note  2. 

b.  Form  AND  Sufficiency  — (i)  Information  and  Belief . 
—  See  note  3. 

«S9.  See  notes  i,  2. 

i2^  Cause  of  Action  or  Defense.  —  See  note  4« 
3S  Action  "  About  to  Be  Brought:'  —  See  note  i. 
4)  Names  and  Residences  of  Parties.  —  See  note  2. 
(5)  Trust  Relation  Existing.  —  See  note  3. 
\d.  Affidavit  on  Reinstatement.  —  See  note  4^1,] 
8.  Effect  of  Denial  of  Faets  or  Knowledge.  —  See  note  6. 
tl4.  IT.  BxAxniATiOK  —  2.  Extent  of  Examination  —  a.  CON 
FINED  TO  Applicant's  Pleading.  —  See  note  2. 

ff6.  b.  To  Ascertain  Cause  of  Action  or  Defense. — 
See  note  i. 

•57.  c.  Production  of  Books  and  Papers  — (i)  Right. — 
See  note  2. 

them  uotll  the  trial,  since  they  cannot  S.  See  Dennis  v.  Tebbetts,  (N.   Y. 

be  compelled  by  process  to  be  present  City  Ct.  Gen.  T.)  39  Misc.  (N.  Y.)  6oo. 

at  the   trial.    Sterne  r.   Metropolitan  8.  See  Rosrnbaum  v.  Rice,  (Supm. 

Telephone,   etc.,  Co.,   19  N.  Y.  App.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.)4io. 

Dtv.  316.  4a.  RaiBstated   Ordtr.  —  Where    an 

AsooiuitiBg.  —  The  plaintifif  in  a  suit  order  which  had  been  vacated  is  rein- 

against  a  nonresident  for  an  account-  stated  on  appeal,  the  later  order  does 

ing,  according  to  a  disputed  agreement,  not  require  a  new  aflidavit  to  support 

of  the  profits  of  a  business  venture  is  it.     Wolff  v.  Denbosky,  (N.  Y.  City  Ct. 

entitled  to  examine  the  defendant  be-  Gen.  T.)  36  Misc.  (N.  Y.)  643. 

fore  trial  in  respect  to  the  alleged  agree-  6.  Leach  v.  Halght,  34  N.  Y.  App. 

ment,  and,  in  a  general  way,  the  profits  Div.  523. 

of  the  business,  without  going  into  the  54*     9.  Volusia   County    Bank    v. 

details  of  the  profits.     Parks  v.  Gates,  Bigelow,  (Fla.  1903)  33  So.  Rep.  704; 

54  N.  Y.  App.  Div.  513.    See  also  Yorlc  McFariand  v,  Muscatine,  98  Iowa  199; 

V.  Dick,  61  N.  Y.  App.  Div.  620.  Wolters  r.  Fidelity  Trust  Co.,  65  N.  J. 

ftl.    8.  In   Hew  York    the  affidavit  L.  130;  Ziegler  v.  Lamb,  5  N.  Y.  App. 

should  be  made  by  the  plaintiff,  and  Div.  47;*  Dudley  v.  New  York  Filter 

not  by  the  attorney  alone.     Ziegler  v,  Mfg.  Co.,  80  N.  V.  App.  Div.  164;  Plant 

Lamb,  5  N.  Y.  App.  Div.  47.  v.  Harrison,  53  N.  Y.  App.  Div.  628; 

8.  See  Railway  Age,  etc..  Railroader  Dobyns  v.  Commercial  Trust  Co.,  (N. 

V,  Pryibil.  (N.  Y.  cTty  Ct.  Gen.  T.)  18  Y.  City  Ct.  Gen.  T.)  31  Misc.  (N.  Y.) 

Misc.  (N.  Y.)  561.  839.    See    also    Rosenbaum  v.    Rice, 

69,    1.  Tanenbaum  v,  Lindbeim,  54  (Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.) 

N.  Y.  App.  Div.  188;  Jiminez  v.  Ward,  410. 

31   N.  Y.   App.    Div.  387.     See  also  56.     1.  Volusia    County    Bank    v. 

Rosenbaum  v.  Rice,  (Supm.  Ct.  Spec.  Bigelow.  (Fla.  1903)  33  So.  Rep.  704; 

T.)  36    Misc.    (N.   Y.)  410;    Orne    r.  Matter  of  Schoeller,  74  N.  Y.  App.  Div. 

Greene,  74  N.  Y.  App.  Div.  404.  347;  Matter  of  Anthony,  42  N.  Y.  App. 

S.  Orne  v,  Greene,  74  N.  Y.  App.  Div.  66;  Long  Island  Bottlers'  Union 

Div.  404:  Matter  of  Darling,  (Supm.  v.  Bottling  Brewers'  Protective  Assoc., 

Ct.  Spec.  T.)  31  Misc.  (N.  Y.)  543.  65  N.  Y.  App.  Div.  459;  Tenoza  v.  PeU 

4.  New  York  State  Banking  Co.  v.  ham  Hod  Elevating  Co.,  50  N.  Y.  App. 

Van  Antwerp,  (Supm.  Ct.  Spec.  T.)  23  Div.  581;  Matter  of  White,  44  N.  Y. 


Misc.  (N.  Y.)  38.  App.  Div.  119;  Dobyns  v.  Commercial 

Hoiiiiaal   Damagss.  —  The  sutement  Trust  Co.,  (N.  Y.  City  Ct.  Gen.  T.)  31 

of  a  cause  of  action  for  nominal  dam-  Misc.  (N.  Y.)  829;  Leary  v.  O'Brien, 

ages  only  does  not  warrant  an  order  for  (Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.) 

examination.     Tanenbaum  v.  Whiff  en,  499. 

43  N.  Y.  App.  Div.  194.  57.    9.  See  Mauthey  v.  Wyoming 

ftS*    1.  See  Matter  of  Davies,    168  County  Co-operative  F.  Ins.  Co.,  76  N. 

N.  Y.  89.  Y.  App.  Div.  579;  Matter  of  Sayre,  70 
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58.  d.  Parties  to  Examination  — (i)  In  General.  — S^ 
note  2. 
•19.  (2)  Corporations.  —  See  notes  i,  2. 

60.  e.  Limitation  of  Examination.  —  See  note  2. 

61.  g.  Scope  of  Answers.  —  See  note  2. 

[3.  7eriflcation  of  Answers.  —  See  note  3a.     See  generally 
Depositions  ] 

63.  Y.  Effect  of  Failvbe  to  Appbax  os  Ahsweb  —  1.  In 
General  —  See  note  2. 

2.  Protection  to  Party.  —  See  note  3. 
63.  See  notes  i,  3,  4. 

N.  Y.  App.  Div.  329;  Duffy  v,  Consolt-  Metropolitan  Telephone,  etc.,  Co.,  33 

dated  Gas  Co.,  59  N.  Y.  App.  Div.  580;  N.  Y.  App.  Div.  169,  it  was  held  that 

Rosenbaum  v.  Rice,  (Supm.  Ct.  Spec,  an  officer  of  a  defendant  corporation 

T.)  36  Misc.  (N.  Y.)  4^10;  Clark  v,  Ennis,  cannot  stay  his  examination  on   the 

(Supm.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.)  ground  that  the  corporation  has  dis- 

339.  solved. 

Party  Kot  Corporation.  —  See  Blood-  60.  9.  Inqidry  iato  'Partnonhip  Aft- 
good  V,  Siayback,  62  N.  Y.  App,  Div.  oounta.  —  Compare  Kastner  v.  Kastner, 
315,  wherein  it  was  said  that  in  a  53  N.  Y.  App.  Div.  293. 
proper  case  the  witness  may  be  re-  61.  2.  Matters  of  Deiniu  SUtad.— 
quired  to  produce  books  and  papers  A  party,  in  answering  an  interroga- 
*'  as  an  adjunct  to  his  oral  examina-  tory,  may  stale  facts  as  to  which  he  is 
tion  and  to  refer  to  them  for  the  pur-  not  directly  questioned  if  the  answer 
pose  of  making  his  examination  tends  to  his  defense  and  is  closely  re- 
effective."  lated  to  the  subject  of  the  interroga- 

5§.     2.  Compare  People  r.  Armour,  lory.     Wright  Blodgelt  Co.  v.   Elms, 

18  N.  Y.  App.  Div.  584.  106  La.  150. 

50.    1.  In  MaasachoBetts,  under  Pub.  Sa.  In  Ohio  the  answers  to  interroga- 

Stat.,  c.    167,  g  53  (Rev.  Laws  Mass.  lories  attached  to  a  pleading  must  be 

1902,  c.  173,  §  61),  authorizing  the  ex-  verified  by  the  party,  and  not  by  his 

amination  of  the  president,  treasurer,  attorney.     Wentzel   v.   Zinn,   10  Ohio 

or  other  officer  of  a  corporation,  the  Dec.  97. 

officer  so  interrogated   may   be  com-  VeriOoatioii    by    Corpomtioii.  —  Code 

pelled  not  only  to  answer  cohcerning  Iowa  (1873),  ^§  2693,  2698  (Code  Iowa 

all  matters  within  his  own  knowledge,  1897,  §§  3604,  3609),  requiring  a  verified 

but  to  make  inquiries  of  the  corpora-  answer  to  interrogatories  filed  there- 

tion's  agents  and  servants  and  disclose  under,  applies  to  corporations  as  well 

the  information  received  from  them,  as  to  individuals.     Blair  z^.  Sioux  City, 

Robbins  v.  Brockton  St.  R.  Co.,  180  etc.,  R.  Co.,  (Iowa  1898)  73  N.  W.  Rep. 

Mass.   51:  Toland  v.  Paine  Furniture  1053. 

Co.,  179  Mass.  501 ;  Gunn  v.  New  York,  6d.  2.  Order  ImprovidostlT  Gfaatod. 
etc.,  R.  Co.,  171  Mass.  417.  The  offi-  —But  see  Matter  of  Gains,  (Super.  Ct. 
cer,  however,  will  not  be  required  to  Spec.  T.)  15  Misc.  (N.  Y.)  75,  dis- 
state  his  opinion  on  questions  at  issue  tingnishing  between  an  order  which  is 
or  to  furnish  information  concerning  merely  irregular  and  one  which  is 
employees  which  does  not  arise  out  of  absolutely  void  for  want  of  a  sufficient 
the  relation  of  master  and  servant,  affidavit  to  confer  jurisdiction. 
Robbins  7'.  Brockton  St.  R.  Co.,  180  Tender  of  Witnese  Feet.  — See  Brad- 
Mass.  51.  ley,  etc.,  Co.  v.  Harrison,  (N.  Y.  City 

2.  Bight  to  Examine  Corporation.  —  In  Ct.  Gen.  T.)  23  Misc.  (N.  Y.)  241. 

loioa,  even  prior  to  the  Code  of  1897,  8.  Leary  v.  Rice,  15  N.  Y.  App.  Div. 

which  expressly  provides  therefor,  cor-  397;  Thomas  v.  Beebe,  8  Ohio  Dec.  231, 

porations  could  be  required  to  answer  citing  In  re   Humphrey,   7  Ohio  Cir. 

interrogatories  attached  to  a  petition.  Dec.  603. 

Blair  v,  Sioux  City,  etc.,  R.  Co.,  109  63.    I.  InterrogatorloB  Strieken  Out, 

Iowa  369.  —  Interrogatories      calling      for     ao 

Insaffloient  Objection.  —  In  Sterne  v,  opinion,  a  conclusion  of  law,  or  re- 
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6S«  3.  Bemedies  Provided  —  Pleadingf  stricken  Out.  —  See  note  5. 

Dofiralt  or  Koniuit.  —  See  note  6. 
64.  Operation  as  Confession.  —  See  notes  I,  2. 

66.  6.  Notice  of  Examination.  —  See  note  i. 

71  Pbogeedihos  at  Tbial  — 1.  Introduction  of  Examina- 
tion.—  See  notes  3,  4,  5. 

quiring  the   production  of    copies  of  before  trial  is  to  secure  testimony  for 

voluminous    docum:.'nts  are   properly  the  trial,  and  if  the  court  is  satisfied 

stricken  out;  and   the  striking  out  of  that  the  examination  is  for  some  other 

<in  interrogatory  not  required  to  enable  purpose,  the  pleadings  of  a  party  will 

the  party  to  frame  his  pleadings,  and  not  be  stricken  out  for  refusal  to  an- 

where  the  information  sought  is  fully  swer     Tyson  v.  Farm,  etc.,  Sav.,  etc.. 

supplied  by  the  evidence  upon  trial,  Assoc,  156  Mo.  588. 

is  harmless  error.     Meyer  z^.  Manhat-  JMseretion.  —  The  imposition  of   the 

tan  L.  Ins.  Co.,  144  Ind.  439.     See  also  penalty  is  discretionary  with  the  court. 

DuClos  V,  Batcheller,  17  Wash,  389,  in  Dustin  v,  Farrelly,  81  Mo.  App.  380. 

which  it  was  held  to  be  harmless  error,  6.  Culver  v,   Alabama   Midland  R. 

if  error  at  all.  to  strike  out  interroga-  Co.,  108  Ala.  330,  holding  ihat  where  a 

tx>ries    which    were    covered    by    the  party    refuses     to    answer    questions 

answer  verified  by  the  defendan:  per-  properly  the  court  may.  in  its  discre- 

sonally,  where  the  defendant  was  also  tion,   attach   the   party,   continue  the 

a  witness  at  the  trial.  cause,  or  direct  a  nonsuit  or  judgment 

63.    8.  See  Volusia  County  Bank  v.  by  default;  Illinois  Cent.    R.   Co.  v, 

Bigelow»  (Fla.  1903)  33  So.  Rep.  704,  in  Sanford,     75     Miss.    862;     Lowry    v. 

which  it  was  held  that  Rev.  Stat.  Fla,  Moore,  16  Wash.  476. 

(1892),  g  1 1 16,  does  not  authorize  the  Answer  Stricken  Oat.  —  An  unfair  and 

propounding  of  such  interrogatories  (i)  evasive   answer   is   properly  stricken 

as  seek  exclusively  for  the  cause  of .  out.     Tuscaloosa  First  Nat.    Bank  v, 

the  other  side;  (2)  as  are  of  a  merely  Leland,   122  Ala.  289;  Blair  v.  Sioux 

fishing  character;  (3)  as  are  not  reason-  City,  etc.,  R.  Co.,  (Iowa  1898)  73  N.  W. 

ably  relevant  to  the  issue;  (4)  as  are  Rep.  1053. 

unnecessary  or  useless;  (5)  as  seek  to  64.    1.  Smith    v,    Olsen,    92    Tex. 

establish  a  forfeiture,  strictly  so  called ;  181. 

(6)  as  seek  to  contradict  a  written  in-  Consultation  with  Coaniel.  —  The  re- 

strument;    and   (7)  as  are  privileged  fusal  of  a  party  to  answer  interroga- 

upon  grounds  of   public  interest.     It  tories  before  he  has  had  a  consultation 

was  also  held  that  where  the  object  of  with  his  attorney  is  not  contumacious, 

the  interrogatories  is  to  disclose  fraud,  and  the  interrogatories  should  not  be 

considerable  latitude    should    be    al-  taken   as  confessed  on  that  account. 

lowed.  Woflford  v.  Farmer,  90  Tex.  651.     See 

4.  Otaflral  Oljection  to  Interrogatoxiei.  also  Moore  v.  Palmer,  14  Wash.  134. 
—  An  objection  to  an  entire  series  of  In  Texas  interrogatories  cannot  be 
interrogatories  on  the  ground  that  they  taken  as  confessed  where  either  party 
are  *' improper  and  illegal  "  affords  no  Is  a  corporation.  Houston,  etc.,  R. 
basis  for  striking  out  such  interroga-  Co.  v,  Stuart,  (Tex.  Civ.  App.  1898)  48 
tories   as    are    competent.      Volusia  S.  W.  Rep.  799. 

County  Bank  v,  Bigelow,  (Fla.   1903)  2.  See  Gulf,  etc.,  R.  Co.  v.  Hamil- 

33  So.  Rep.  704.  ton,   17  Tex.  Civ.  App.  76,  in  which 

5.  fcHloiMit  Appaaranoe.  —  In  Tyson  case  it  was  held  that  a  party  may  avoid 
r.  Farm,  etc.,  Sav.,  etc.,  Assoc.,  156  the  effect  of  a  refusal  to  answer  by 
Mo.  588,  it  was  held  that  where  a  party  showing  good  cause. 

summoned   to   appear  at  the  clerk's  M«    1.  Working  v,  Garn,  148  Ind. 

office  in  the  court  house  came  to  the  546. 

court  house  and  watted  nearly  all  day  8.  Sawdey  v,  Spokane  Falls,  etc.,  R. 

without    hearing  himself    called,   his  Co.,  30  Wash.  349. 

pleadings  should  not  be  stricken  out  4.  See  Lanier  v.  Union  Mortg.,  etc., 

for  nonappearance,  although   he   did  Co.,  64  Ark.  39. 

not  go  to  the  clerk's  office.  Contra.  —  Southern  R.  Co.  v.  Hub- 
Improper   Examination.  —  The    only  bard,  116  Ala.  387;  AUend  v,  Spokane 
legitimate  purpose  of  an  examination  Falls,   etc.,   R.    Co.,    21    Wash.    324; 
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68.  Vn.  AfPXAL—  1.  Soview  of  Order  Orantiiig  ^^•"^"itiiMi  or 
Yaoatlng  Baoh  Order.  —  See  note  i. 

Moore  v.  Palmer,  14  Wash.  134.    See  introduce  the  interrogatories  and  an- 

also  Farrow  v»  Nashville,  etc.,  R.  Co.,  swers  00  trial,  the  inierrogatories  can- 

109  Ala.  448.  not  be  objected   to  for  the  first  time 

lAot   of   Testimony.  —  Under    Rev.  when  offered  in  evidence  with  the  an- 

Stat.  Tex.  (1895),  art.  3393,  3996,  3297,  swers.    Combs  v.  Union  Trust  Co.,  146 

a  partv  is  not  concluded  by  his  test!-  Ind.  688. 

mony  before  trial.    Smith  z/.  Olsen,  93  66.  5.  QttalifleationofStatenBatKads. 

Tex.  181.  — In  Allend  v.  Spokane  Falls,  etc.,  R. 

Xffwt  of  Party*!  Frosonoe.  —  In  Island  Co.,  21  Wash.  325,  it  was  held  that  the 

County  V.  Babcock,  so  Wash.  238,  it  party  procuring  the  examination  may 

was  held  that  the  fact  that  the  party  introduce  such  answers  as  he  chooses, 

examined  is  present  as  a  witness  ai  the  provided  they  are  complete  in  them- 

triai  is  no  objection  to  the  introduction  selves. 

of  his  answers  to  Interrogatories.  68.    1.  Fiske  v.  Smith,  9  N.  Y.  App. 

Otjootloa  Too  Lata.  —  Under  Burns's  Div.   208;    Brown  v,  Georgi,  (Supm. 

Annot.  Stat.  Ind.  (1894),  §  363  (Horn-  Ct.   App.   T.)  26  Misc.  (N.   Y.)    128; 

er*s  StaL  Ind.  looi,  g  359),  authorising  Pender  v,  Mallett,  133  N.  Car.  163,  133 

the  party  requiring  the  examination  to  N.  Car.  57. 
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71.  L  OsvebalBvles — 2.  Examination  by  Court  —  Oen«nUy. — 
See  note  2. 

79.  See  notes  i,  3. 

73.  In  Griminal  Caiat.  —  See  notes  I,  2. 

74.  8.  Control  by  Court  —  a.  In  General.  —See  note  i. 

ProtTMted  Ezftminatioai.  —  See  note  2. 
B«peUtlon.  —  See  note  3. 

71*    8,  Beat  7f,  State,  (Ala.  1903)  35  rule,   leave  the  conduct  of    criminal 

So.  Rep.  58;  State  v,  Stephens,  70  Mo.  cases  to  the  state  officers  intrusted  with 

App.   554;  South  Omaha   v.  Fennel],  that   duty.    And   see    Nightingale    v. 

(Neb.  1903)  94  N.  W.  Rep.  632;  Metcalf  State,  62  Neb.  371. 

V.  Gordon,  86  N.  Y.  App.  Div.  368;  QaMtion  Bad  in  Fonn.  — Where  the 

Riesrlcr  v.  Tribune  Assoc.,  41   N.  Y.  state  attorney  asks  a  (question  which  is 

App.  Div.  490;  Zeok  v.  Hertz,  11  Pa.  ruled  out  upon  objection  as  being  bad 

Super.   Ct.   512.     Compare  Poihast  v,  in  form,  the  court  may  rightly  ask  the 

Chicago,  G.  W.  R.  Co.,  no  Iowa  458.  question   in   proper  form.     Lowry   v. 

But  an  Orderly  and  Intelligent  Ezami-  Com.,  (Ky.  1901)  65  S.  W.  Rep.  434. 

nation  by  Connael  should  not  be  inter-  2.  Bealz/.  State,  (Ala.  1903)3550.  Rep. 

fered  with  by  the  court  without  good  58  \citiHg  Sparks  v.  State,  59  Ala.  82, 


reason.  Dunn  v.  People,  172  111.  582 
Pardridge  v.  Cutler,  104  III.  App.  89 
Miland  v.  Meiswinkel,  82  111.  App.  522 
Loooey  v.   People,   81    III.  App.  370 


set  out  in  the  original  note];  State  v. 
Marshall,  105  Iowa  38;  Hopperwood  v. 
State,  39  Tex.  Crim.  15. 
T4.     1.  Birmingham  R.,  etc.,  Co.  v. 


Slate   V,  Haab,   105    La.  230;    Leo  v.  EUard,  135  Ala.  433;  Burson  v.  Bogart, 

State,  63  Neb.  723.  (Colo.  App.    1903)  72   Pac.   Rep.  605; 

<|nMtion  to  Elidt  Facte. —  It  is  no  .Schlosst'.  Estey,  114  Mich.  429. 

breach  of  discretion  for  the  court  to  Two  Conniel.  —  In  Citizens  Bank  v. 

ask  pertinent  questions  calculated  to  Fromholz,  64  Neb.  284,  it  was  held  to 

impress  a  witness  with  the  necessity  of  be  within   the  discretion  of  the  trial 

stating  what  was  said  rather  than  giv-  court  to  allow  two  counsel  to  conduct 

ing  his  conclusions.     Rounds  v.  Alee,  the  examination  of  a  witness,  although 

116  Iowa  345.  the  practice  is  not  to  be  commended 

Beflootlon  on  Credibility  of  Witnen.  —  as  a  rule. 

Although  the  court  has  a  right  to  ques-  Bemarki  by  Connsel  of  a  conversational 

tion  a  witness,  yet  it  should  not  con-  character  during  the  examination  of  a 

duct  the  examination  so  as  to  reflect  witness  are  improper.     Baker  v.  Sher- 

apon  the  credibility  of  the  witness  or  man,  71  Vt.  439. 

to  show  its  own  prejudice.     Gordon  v,  2.  Ries  v.  St.  Louis  Transit  Co.,  (Mo. 

Irvine,  105  Ga.  144.  1903)  77  S.  W.  Rep.  734;  Stepp  v.  Croft. 

79,     1.  Sute  V,  Marshall,  105  Iowa  18  Pa.  Super.  Ct.  loi;  Stale  v.  Bean. 

38;  State  V.  Noakes,  70  Vu  247.     Con-  74  Vt.  in.    See  also  Knox  v.  Fuller, 

tra^  Kramer  v,  Riss,  77  111.  App.  623.  23  Wash.  34. 

S.  See  Lafferty  v.  State,  (Tex.  Crim.  8.  Smith  v,  Williams,  (Cat.  1898)  55 

1896)  35  S.  W.  Rep.  374.  Pac.  Rep.  600;  Chapman  v.  State.  112 

78,     1.  Beal  v.  State,  (Ala.  1903)  35  Ga.    56;    Singer,    etc..    Stone    Co.   v. 

So.  Rep.  58;  Hopperwood  v.  State,  39  Hutchinson.  184  111.  169;  Buck  v.  Mad* 

Tex.  Crim.  15;  State  v,  Noakes,  70  Vt.  dock,  167  III.  219;  Douglass  v.  Sute, 

247.     See  also  State  v.  Haab,  105  La.  18  Ind.  App.  289;   Ries  r.  St.  Louis 

230,  wherein  it  was  said  that  the  trial  Transit  Co.,  (Mo.  1903)  77  S.  W.  Rep. 

judge  should,  however,  as  a  general  734;  Hunter  v.  Montana  Cent.  R.  Co., 
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7 Si.  b.  Method  of  Testifying.  —  See  note  5. 

76.  See  note  i. 

c.  Showing  Materiality.  —  See  notes  2,  3. 

4.  Propriety  of  Questions  —  a.  In  General.  —  See  note  5. 
7T.  b.  Assuming  Facts  Neither  Admitted  nor  Proved. 

—  Sec  note  2. 

T8,  Application  of  Bole.  —  See  notes  I,  2,  3. 

f.  Questions  Calling  for  Conclusions  —  ctonoiurioa  of 

Law,  —  See  note  5. 

79.  Gondofion  as  to  Faott.  —  See  note  I. 


22  Mont.  525;  Toledo,  etc.,  R.  Co.  v, 
Gilbert,  24  Ohio  Cir.  Ct.  181;  Record 
r.  Cooperage  Co.,  108  Tenn.  657. 

T5.  5.  Goldsmith  v,  Newhouse,  (Colo. 
App.  1903)  72  Pac.  Rep.  809. 

76»  1.  Goldsmith  v,  Newhouse, 
(Colo.  App.  1903)  72  Pac.  Rep.  8og. 

2.  Gibson  z/.  Burlington,  etc.,  R.  Co., 


107  Iowa  5g6;  Mullin  v.  Flanders,  73     613. 


TO.  1.  Alabama,  —  National  Surety 
Co.  V.  Mabry,  (Ala.  1903)  35  So.  Rep. 
6(>8;  Western  R.  Co.  v.  Arnetl.  137  Ala. 
414;  Mann  v.  State,  134  Ala.  i;  Rag- 
land  V.  State,  125  Ala.  12;  Linnehan 
V.  State,  116  Ala.  471. 

Connecticut,  —  Hay  den  v.  Fair  Haven, 
etc.,  R.  Co.,  (Conn.  1904)  56  Atl.  Rep. 


Vt.  95;  Slate  V,  Noakes,  70  Vt.  247. 

8.  Slate  V,  Bales,  25  Utah  i. 

6.  Davis  V.  Slate,  51  Neb.  301;  Fergu- 
son V,  Moore,  98  Tenn.  342;  Merrill  v. 
Slate,  40  Tex.  Crim.  359.  See  also 
Lake  Erie,  etc.,  R.  Co.  v.  Griffin,  25 
Ind.  App.  13S. 

T7.  2.  Krup  v.  Corley,  95  Mo.  App. 
640  \quoting  8  Encyc.  of  Pl.  and  Pr. 
77]:  Nesbit  V.  Crosby,  74  Conn.  554; 
nine's  Appeal,  68  Conn.  S5i;  Hard- 
castle  V,  Heine,  (Supm  Ct.  App.  T.)  25 
Misc.  (N.  Y.)  146.  Compare  Baker  v, 
Sherman,  71  Vl.  439. 

7§.  1.  State  V.  Dunn,  (Mo.  1903)  77 
S,  W.  Rep.  848;  Hopper  v.  Empire  City 
Subway  Co.,  78  N.  Y.  App.  Div.  637; 
Murphy  t'.  Prudential  Ins.  Co.,  205  Pa. 
St.  444;  Ruscher  v.  Stanley.  (Wis.  1904) 
98  N.  W.  Rep.  223.  See  also  Buce  v, 
Eldon,  (Iowa  1904)  97  N.  W.  Rep.  989. 

2.  Stewart  v.  State,  137  Ala.  33; 
Hand  v,  Scodelelii,  128  Cal.  674;  Bush- 
nell  z'.  Simpson,  119  Cal.  658;  State  v, 
Williams,  (La.  1903)  35  So.  Rep.  521; 
Moore  v.  Slate,  40  Tex.  Crim.  439. 

Where  the  Facta  Assamed  Are  Snbse- 
qnently  Teetifled  To,  but  no  assurance 
was  given  when  the  questions  were 
asked   that  such   evidence   would    be 


Delaware,  —  Price  v,  Charles  Warner 
Co.,  I  Penn.  (Del.)  462. 

Georgia,  —  Sumner  v,  Sumner,  ir8 
Ga.  590. 

Illinois.  —  Inland  Printer  Co.  v.  Eco- 
nomical Half  Tone  Supply  Co.,  99  111. 
App.  8;  Illinois  Steel  Co.  v.  Mann,  197 
III.  186;  Singer,  etc..  Stone  Co.  v. 
Hutchinson,  184  111.  169. 

Indiana,  —  Southern  Indiana  R.  Co. 
V,  Davis,  (Ind.  App.  1903)  68  N.  E. 
Rep.  191. 

Io7oa.  —  State  v,  Evans,  (Iowa  1904) 
97  N.  W.  Rep.  1008;  Thayer  v.  Smoky 
Hollow  Coal  Co.,  (Iowa  1903)  96  N.  W. 
Rep.  718;  Creager-  v,  Johnson,  114 
Iowa  249. 

louisiana,  —  State  v,  Williams,  (La. 
1903)  35  So.  Rep.  521;  State  v,  Robert* 
son,  (La.  1903)  35  So.  Rep.  375. 

Maryland,  —  Sec  Black  v,  Westmin- 
ster First  Nat.  Bank,  96  Md.  399. 

Massachusetts,  —  McCoy  v.  Jordan, 
184  Mass.  575;  Plunger  Elevator  Co. 
V,  Day,  184  Mass.  130. 

Michigan,  —  Heddle  v.  City  Electric 
R.  Co.,  112  Mich.  547. 

Nebraska,  —  Bullard  v,  Laughlin, 
(Neb.  i9op)  96  N.  W.  Rep.  159. 

New   York,  —  Dittman    v,    Edison 


afterwards    offered,    ihe    hypothetical  Electric   Illuminating  Co.,    87   N.    Y. 

questions  may  properly  be  excluded.  App.  Div.  68;  Boyd  v.  Daily,  85  N.  Y. 

Pierson  v,  Chicago   G.  W.  R.  Co.,  116  App.  Div.  581,  affirmed  176  N.  Y.  613; 

Iowa  601.  Smith  v,  McElwee,  (N.  Y.  City  Ct.  Gen. 

8.  Louisville,  etc.,  R.  Co.  v.  Banks,  T.)  34  Misc.  (N.  Y.)  821. 

132  Ala.  471.  North  Dakota,  —  Tetrault  v,  0*Con- 

6.  Shambaugh  v.  Current,  iii  Iowa  nor,  8  N.  Dak.  15. 


121;  Com.  V,  Burton,  183  Mass.  461. 
See  also  Nesbitt  v,  Crosby,  74  Conn. 

554- 


Ohio,  —  Hayes  v.  Smith,  62  Ohio  St. 
161;  Brandon  v.  Lake  Shore,  etc.,  R. 
Co.,  8  Ohio  Cir.  Dec.  64a. 
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80.  Ooaeluioii  u  to  Merits.  —  See  note  I. 

d.  Leading  Questions  — (i)  In  General.  —  Sec  note  2, 
89.  See  note  i. 
8S«  Whni  iMdiBg  QnMtiMi  HarmlaM.  —  See  note  i. 

IHaaretloB  u  to  Loodiag  Quootioiu.  —  See  note  3. 


Oklahoma.  —  Tooile  v,  Kent,  12  Okla. 
674. 

Iik4f<U  Island,  —  State  v,  Babcock,  25 
R.  I.  224. 

South  Dakota,  —  State  u,  Stevens,  (S. 
Dak.  1902)  92  N.  W.  Rep.  420;  Webster 
V,  White,  8  S.  Dak.  479. 

Texas,  —  Chica|^o,  etc.,  R.  Co.  v. 
Douglass,  (Tex.  Civ.  A.pp.  1903)  76  S. 
W.  Rep.  449;  James  v.  State,  40  Tex. 
Crim.  190. 

Vermont.  —  Baglej  v.  Mason,  69  Vt. 

175. 


It  Is  Sometimei  HoooitAry  to  Aisitt 
WitaOM.  —  North  Chicago  St.  R.  Co.  v. 
Balhatchett.  86  111.  App.  60. 

If  QnMtion  Suggests  Answer.  —  Coog- 
ler  V.  Rhodes,  38  Fla.  240;  Schlesinger 
V,  Rogers.  80  111.  App.  420;  Fitch  v. 
Mason  City,  etc..  Traction  Co..  116 
loi^a  716;  International,  etc.,  R.  Co.  v. 
Dalwigh,  92  Tex.  655;  Williams  v. 
Kane.  (Tex.  Civ.  App.  1900)  55  S.  W. 
Rep.  974;  Galveston,  etc.,  R.  Co.  v. 
Puente,  30  Tex.  Civ.  App.  246. 

Qusftioiu  Held  Otgactionable  as  Leading. 


tVaskington.  —  Stossel    v.    Van    De  —  See  Fried mann  v,  McGowan,  1  Penn. 

Vanter,  16  Wash.  9.  (Del.)  436. 

90.     1.  Fitch  V.   Mason  City,  etc.,  89.    1.  Sylvesterv.  State,  (Fla.  1903) 

Traction  Co.,  116  Iowa  716.     See  also  35  So.  Rep.  142:  Chicago,  etc.,  R.  Co. 


Leotz  V,  Dallas,  96  Tex.  258. 

8.  Alabama,  —  Oakley  v.  Stale,  135 
Ala.  39. 

Gtorgia.  —  Si  veil  v,  Hogan,  115  Ga. 
667;  King  V,  Westbrooke,  114  Ga.  307. 

Idaho.  —  Idaho  Mercantile  Co.  v, 
Kalanquin,  (Idaho  1901)  66  Pac.  Rep. 

933. 

Texas.  —  Sin  Antonio,  etc.,  R.  Co. 

V.  Hammon,  92  Tex.  509;  Internationil, 


V,  Eaton,  96  111.  App.  570,  affirmed  194 
III.  441;  State  V,  Williams.  (La.  1903) 
35  So.  Rep.  521;  Com.  v,  Wickett,  20 
Pa.  Super.  Ct.  350;  Gantt  v.  Cox,  etc., 
Co..  199  Pa.  St.  208;  Gordon  v,  Mc<3all, 
20  Tex.  Civ.  App.  283;  Harvey  v.  State, 
35  Tex.  Crim.  545;  Parker  v.  Brown, 
(C.  C.  A.)  85  Fed.  Rep.  595. 

83.    I.    Harzburg  v.   Southern   R. 
Co.,65S.  Car.  539;  Oliver  v.  Columbia, 


etc.,  R.  Co.  V.  Dalvrigh,  92  Tex.  655;    etc.,  R.  Co..  65  S.  Car.  i:  San  Antonio 
Lenu  V,  Dallas,  96  Tex.  258;  Gordon    v.  Potter,  24  Tex.  Civ.  App.  444;  San 
McCall,   20  Tex.   Civ.   App.  ^83;     Antonio   Traction   Co.    v,    Bryant,   30 

Tex.  Civ.  App.  437.  See  also  Edwards 
V,  State,  (Neb.  1903)  95  N.  W.  Rep. 
1038;  Crawleigh  v,  Galveston,  etc.,  R. 
Co.,  28  Tex.  Civ.  App.  260;  Galveston, 
etc..  R.  Co.  V,  Walker,  (Tex.  Civ.  App. 
'903)  76  S.  W.  Rep.  228. 

Admission  of  Faet  by  ConnseL  —  Where 
the  counsel  objecting  to  a  question  as 
being  leading  himself  offered  to  prove 
the  fact  shown  by  the  answer  given. 


V. 

Texas  Southern  R.  Co.  v.  Hart,  (Tex. 
Civ.  App.  1903)  73  S.  W.  Rep.  833. 

Washington.  —  Schwede  v,  Hemrich, 
29  Wash.  124. 

United  States,  —  Parker  v.  Brown, 
(C.  C.,A.)  85  Fed.  Rep.  595. 

QoostloBS  Aiisw«r»blo  by  '<Tes"  or 
<*  Vo'*  Vot  VoeoisarUy  Loading.  —  Coog- 
ler  V.  Rhodes,  38  Fla.  240;  Galveston, 
etc.,  R.  Co.  «.  Williams,  26  Tex.  Civ. 


App.  153;  San  Antonio,  etc.,  R.  Co.  v,  and  in  his  argument  before  the  jury 

Hammon,  92  Tex.  509,  in  which  last  claimed  such  answer  as  an  admitted 

case  it  was  said  that  it  may  be  doubted  fact,  the  error  in  allowing  such  ques- 

whether  Che  usual  deftniiion  of  a  lead-  tion  to  be  put  was  held  to  be  immaterial, 

ing  question  as  **  one  which  admits  of  Galveston,  etc.,  R.  Co.  v,  Williams,  26 

an  answer  simply  in  the  affirmative  or  Tex.  Civ.  App.  153. 

negative,  or  which,  embodying  a  ma-  S.  Peters  v,  U.  S.,  (C.  C.  A.)  94  Fed. 

tenal  fact,   suggests  the  desired  an-  Rep.  127,  citing  8  Encyc.  op  Pl.  and 

Bwer,"  is  accurate  in  either  form;  but  Pr.  86  [83].     See  also  the  following 

where  a  question  contains  a  series  or  cases: 

group  of  facts  and  admits  of  a  cohiplete  Alabama,  —  McDonald  v.  State,  X18 

answer  by  a  bare  affirmation  or  nega-  Ala.  672. 

tion,  it  is  clearly  leading.     ComfareS^n  California.  —  People  v,  Harlan,  133 

Antonio  v.  Porter,  24  Tex.  Civ.  App.  Cal.  16;  Casey  z/.  Leggett,  125  Cal.664; 

Kyle  V,  Craig,  125  Cal.  107. 

Supp.  PI.  &  Pr.— 21  831 
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84,  Whttiwr  Diseretion  B«Ti«wftblt.  —  See  notes  I,  2. 
86.  (2)   Where  Witness  Is  Hostile.  —  Sec  note  2. 

Georgia,  —  Cochran  v.  State,  113  Ga.  evidence  in  the  matter  of  leading  qnc^ 

736.  lions  the  ezplaoatioo    or  reason  for 

Idaho,  —  McLean  v,  Lewiston,  (Idaho  such  departure  should  be  shown  In 

190a)  69  Pac.  Rep.  478.  connection  with  the  bill  of  ezcepdons 

Illinois,  —  Chicago,  etc.,  R.  Co.    v,  taken.     International,  etc.,  R.  Co.  v. 

Eaton,  q6  111.  App.  570,  affirmed  194  III.  Dalwtgh,  93  Tez.  655;   San  Antonio, 

441;  VVilliam   D.  Gibson  Co.  v.  Glizo-  etc.,    R.    Co.    v.    Hammoo,   92   Tex. 

linski,  76  111.   App.  400;    Pittsburgh,  509. 

etc.,  R.  Co.  V,  Kinnare,  203  111.  388.  94,     1.  Taylor  v,  Corley,  113  Ala. 

Indiana,  —  Indiana  R.  Co.  v.  Maurer,  580;  Anthony  9.  State,  (Fla.  1902)39 

160  Ind.  25;  Chicago,  etc.,   R.  Co.  v.  So.   Rep.  818;  State  v.  Duestrow,  137 

Long,  16  Ind.  App.  401.  Mo.  44;  Coats  v.  Lynch.  152  Mo.  161; 

Jowa,  —  Kruse  v,  Seiff ert,  etc.,  Lum-  Trenton  Pass.  R.  Co.  v.  Cooper,  60  N.  J. 

ber  Co.,  108  Iowa  352;  State  v.  Burns.  L.  219;  Crenshaw  v,  Johnson,  120  N. 

119  Iowa  663.  Car.  270;  Eli  Min.,  etc.,  Co.  v.  Carte- 

Michigan,  —  Webb    v.   Feather,    119  ton,  (C.  C.  A.)  108  Fed.  Rep.  24. 

Mich.  473.  2.  Daugherty  r.  Heckard,  189  IH.  239 

Minnesota,  —  Couch    v.    Steele,    63  [affirming  89  III.  App.  544.  and  eiiing 

Minn.  504.  8  Encyc.  of  Pl.  and  Pr.  84];  Chicago, 

Montana.  —  See    State    v.    Spotted  etc.,  R.  Co.  v.  Eaton,  96  III.  App.  570, 

Hawk,  22  Mont.  33.  affirmed  194  III.  441. 

A^<r^ra/i<i.*— Campion    v,    Lattimer,  §6.    8.  Maloney  v.  Martin,  81  N.  Y. 

(Neb.   1903)  97  N.  W.  Rep.  290;  Ed-  App.  Div.  432,  citing  8  Encyc.  of  Pl. 

wards  v.  State,  (Neb.  1903)  95  N.  W.  and   Pr.  86.    See  also  the  following 

Rep.  1038;  Dinsmore  v.  State,  61  Neb.  cases: 

418;  Welsh  V,  State,  60  Neb.  loi ;  Har-  Alabama,  —  Mann  v.  State,  134  Ala.  i. 

vard   V,  Stiles,  54  Neb.  26;  Perry   v,  Iowa,  —  State  v,  Wright,   112   Iowa 

Germ  an- American  Bank,  53  Neb.  89.  436;   Spaulding   v,  Chicago,  etc.,   R. 

Oklahoma,  —  EUispn  v,  Beannabta,  4  Co.,  98  Iowa  205. 

Okla.  347.  Kansas,  —  State  v,  Hughes,  8  Kan. 

Oregon,  —  State  v,  Ogden,  39  Oregon  App.  631. 

195.  Michigan,  —  People    v,    Roat,    117 

Pennsylvania,  —  Ganlt  v.  Cox,  etc.,  Mich.  578;  Gilbert  v,  Michigan  Cent. 

Co.,  199  Pa.  St.  208.  R.  Co.,  116  Mich.  610;  People  v,  Gil- 

South  Carolina,  —  CoWin  v,  McCor-  lespie,  ill  Mich.  241. 

mick  Cotton  Oil  Co.,  66  S.  Car.  61;  Montana,  —  State  v,  Bloor,  20  Mont. 

Latimer  v.  Sovereign  Camp  Woodmen  574. 

of  the  World,  62  S.  Car.  145;  State  v,  Netv  York,  —  See  McCoy  v,  Munro, 

Marchbanks,   61   S.   Car.  17;  Spencer  76  N.  Y.  App.  Diip.  435. 

Optical  Mfg.  Co.  V,  Johnson,  53  S.  Car.  Oregon,  —  See    State    v,  Ogden,   39 

533.  Oregon  195. 

Texas,  -^  Missouri,   etc.,    R.   Co.   v,  Pennsylvania,  —  Com.  v,  Wicketl.  ao 

McCutcheon,  (Tex.  Civ.  App.  1903)  77  Pa.  Super.  Ct.  350;  Gantt  v.  Cox,  etc., 

S.  W.  Rep.  232.  Co.,  199  Pa.  St.  208. 

Utah,  —  Rio  Grande  Western  R.  Co.  Texas,  —  Fitzpatrick  v.  State,  37  Tex. 

7f,  Utah  Nursery  Co.,  25  Utah  187.  Crim.  20;  Callison  v.  State,  37  Tex. 

^a/^itn^/^M.  —  Von  Tobel  p.  Stetson,  Crim.      211;    Duncan     v.     State,    40 

etc..  Mill  Co.,  32  Wash.  683.  Tex.   Crim.   591;   Moore  v.  State.  40 

IVisconsin,  —  Kohler  v.  West  Side  R.  Tex,  Crim.  439;  Nairn  v.  State,  (Tez. 

Co.,  99  Wis.  33.  Crim.  1898)  45  S.  W.  Rep  703;  Robin- 

United    States.  —  Rainey  v.    Potter,  son  v.  Stale,  (Tex.  Crim.  1899)  49  S.  W. 

(C.  C.  A.)  120  Fed.  Rep.  651.  Rep.  386;  Byrd  v.  State.  (Tex.  Crim. 

Ssaion.for  Departure  ih)m  Rule  to  Be  1898)45  S.  W.  Rep.  804;  Sptars  v.  Sute. 

Shown  1^  Baoord.  —  While  a  large  dis-  (Tex.  Crim.  1899)  50  S.  W.  Rep.  948; 

cretion  is  necessarily  vested  in  the  pre-  Missouri,  etc  ,  R.  Co.  v,  Scarl>orottgh« 

siding  judge  as  to  the  form  of  question  (Tex.  Civ.  App.   1899)  51  S.  W.  Rep. 

or  the  mode  of  interrogating  a  witness,  356;  Carpenter  v.  State,  (Tex.  Crim. 

yet  to  justify  or  sanction  a  wide  de-  1899)  51  S.  W.  Rep.  227;  Hill  v.  State, 

parture  from  the  established  rules  of  (Tex.  Crim.  1903)  77  S.  W.  Rep.  808. 
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87.  Wh««  intntn  Ii  ETtaiTe.  —  See  note  I. 

89.  (3)   Witness  Called  to  Contradict  Another  —  Dootriat  Allowing 
LedUng  QotttioBt.  —  See  note  I. 

••.  (4)  Persons  of  Weak  or  Immature  Mind,  —  See  note  i. 
91.  See  notes  i,  2. 

(5)  Suggestions  in  Aid  of  Memory  —  ttattsmt  of  Bvto.  —  See 
note  3. 

AspUeatioiis  of  Doetriae.  —  See  note  5. 
9%.  (6)  Prelimifiary  Questions.  —  See  note  i. 

e.  Exclusion  from  Court  Room  —  of  witm«M.  —  See 
note  4.     See  also  Trial. 
9S.  BffMt  of  IMiobodlonea.  —  See  note  4. 
94.  See  note  i. 

8T.    1.  Doner  v.  People,  92  III.  App.  souri,  etc.,  R.  Co.  v.  Smith,  31  Tex. 

43:  State  V.  Hughes,  8  Kan.  App.  631.  Civ.  App.  332;  Loose  v.  State,  (Wis. 

§••     1.  Chicago,    etc.,    R.    Co.    v.  1903)  97  N.  W.  Rep.  526. 

Eaton,  96  111.  App.  570,  a  fit  mid  194  SaEport  WitaaiMs  Withiii  Bnle.  —  Mis- 


III.  441.  souri,  etc.,  R.  Co.  v.  Smith,  31  Tex. 

1.  Campion  v.  Lattimer,  (Neb.     Civ.  App.  332. 


1903)  97  N.  W.  Rep.  390.  See  also  Bole  AppUoable  to  Both  Mm.  —  A  wit- 
People  V.  Bernor,  115  M^ch.  692.  ness  who  remains  in  the  court  room 

ABMf  Mttto  may  prop:rly  be  inter-  during  the  trial  ought  to  be  permitted 

rogated  by  leading  questions.    State  v.  to  testify.  If  the  other  side  was  allowed 

Bams,    (Iowa    1899)  78   N.   W.   Rep.  to  recall  a  witness  who,  after  his  testi- 

681.  roony  in  chief,  did  not  leave  the  court 

M.    1.  Callison   v.  State,   37  Tex.  room.     State  v.  Fannon,  158  Mo.  149. 

Crim.  311;  Hill  v.  State,  (Tex.  Crim.  Whore  aWitaenWas  Hot  Put  vador 

1903)  77  S<   W.  Pep.  808;  Bannen  r.  the  Bulo  with  the  others,  but  listened 

State.  IE 5  Wis.  317.  to  the  evidence  throughout  the  trial,  it 

S.  Kruse  v,  Seiffert,    etc..    Lumber  is  discretionary  with  the  trial  court  to 

Co.,  108  Iowa  352;   State  v.  Spotted  exclude    his    testimony.      Record    v. 

Hawk,  22  Mont.  33.    See  also  Carlson  Cooperage  Co.,  108  Teno.  657. 

V.  Holm,  <Neb.  1901)  95  N.  W.  Rep.  A  DotMtivo  Bammonod  as  a  WltUMii 

1125.  but  not  placed  upon  the  stand,  may, 

Wbtro  WitnoM  Gonfosod.  —  Where  the  in  the  discretion  of  the  court,  be  per- 
witness,  a  girl  fifteen  years  of  age  and  mitted  to  remain  in  the  court  room 
of  foreign  birth,  was  confused  and  agi-  during  the  trial.  Sylvester  v.  State, 
tated  while  on  the  stand,  it  was  held  (Fla.  1903)35  So.  Rep.  142. 
that  permitting  leading  Questions  was  The  Exeliiiioa  Is  Within  the  Diaerotton 
no  abase  of  the  court  s  discretion,  of  the  trial  court,  and  in  order  to  con- 
State  V.  Peterson,  no  Iowa  647  stitute  ground  for  reversal  it  roust  ap. 

S.  Linnehan  r.  State,  116  Ala.  471;  pear  that  the  discretion  was  improperly 

Dillon  V.  Pinch,  no  Mich.  149.    See  exercised.    Jaclcson  v.  Com.,  96  Va. 

also  State  V.  Ogden,  39  Oregon  195.  107. 

5.  Mann  v.  State,  134  Ala.  i;  State  03.    4.  Behrman  r.  Terry,  31  Colo, 

V.  Hushes,  8  Kan.  App.  631;  Gilbert  155;  Goon  Bow  v.  People,  160  111.  438; 

V,  Michigan   Cent.  R.  Co.,  116  Mich.  Loose  v.  State,  (Wis.  1903)  97  N.  W. 

610:  Fiupatricic  r.  State,  37  Tex.  Crim.  Rep.  526.    See  also  State  v,  Fannon, 

20;   Duncan  v.  State,  40  Tex.  Crim.  158  Mo.  149. 

591 ;  Carpenter  v.  State,  (Tex.  Crim.  Where  Beithor  Wltnois  Bor  Party  Coll- 
in) 51  S.  W.  Rep.  227.  See  also  Peo-  lag  Him  Is  at  Fault.  —  Clemmons  v. 
pie  V.  Gillespie,  in  Mich.  241.  Clemmons,  (Neb.  1901)  96  N.  W.  Rep. 

M.    1.  Stoball  V,  State,  116  Ala.  454;  404. 

Carter  v,  Clark,  92  Me.  225;  San  An-  M,    1.  Behrman  v.  Terry,  31  Colo, 

tooio,  etc.,  R.  Co.  f .  Hammon,  92  Tex.  155;  Vickers  v.  People,  31  Colo.  491; 

son.  State  r.  Fannon,  158  Mo.  149;  Loose  v, 

4.  State  V.  Davis,  no  Iowa  746;  Mis-  Sute,  (Wis.  1903)  97  N.  W.  Rep.  526. 

828 


Mf-ieS      EXAMINATION  OF  WITNESSES.     Vol.  VIll. 
9S,  See  notes  i,  2. 

/.  Interpreters  —  ir  witaan  ii  vubto  to  ipMk  saffUih  im- 

puig*  inteUigiUy.  —  See  note  3. 
99.  See  note  2. 

DMf  and  Domb  Witnen.  —  See  notes  3,  4. 

98.  n.  C1OS8-XXAXIVATIOV  —  1.   Kight  to  Croii-«xt]itme  —  a. 
Necessity  of  Witness  Being  Sworn  in  Chief.  —  See  note  3. 

99.  See  note  i. 

109.  c.  Exclusion  of  Direct  Testimony.  —  See  note  3. 
101.  d.  Admission  of  Irrelevant  Matter.  — See  note  i. 
199.  2.  How   Far  Limited  to  Soope  of  Direct  Bzamination  — 
a.  English  Rule.  —  See  notes  4,  5. 

M.    1.  Hennessey    v,   Barnett,    I3  the^  might  put  him  on  the  stand  as 

Colo.  App.  254;   Kelly  v.  Atkins,    14  their  own,  it  was  held  that  a  refusal  to 

Colo.  App.  308.    See  also  Behrman  v,  permit  cross-examination  as  to  certain 

Terry,  31  Colo.  155.  proceedings  at  the  inquest,  if  error  at 

9.  Parker  v.  Com.,  (Ky.  1899)  51  S.  all,  was  harmless.     Wilkerson  v.  Slate, 

W.  Rep.  573;  Miller  r.  Bute,  36  Tex.  (Tex.  Crim.  1899)  57  S.  W.  Rep.  956. 

Crim.  47.    See  also  Vickers  v.  People,  99.    1.  Scott  v.  Bassett,  174  111.  390. 

31  Colo.  491.  7allirs  to  TCTamlne  ia  CUif  does  not 

8.  Central  of  Georgia  R.  Co.  v.  Joseph,  destroy  the  right  of  cross-examination. 
125  Ala.  313,  holding  that  it  is  not  but  error  in  refusing  the  right  of  cross- 
necessary  that  the  interpreter  should  examination  to  a  witness  who  was  duly 
be  able  to  read  the  English  language,  sworn,  but  was  not  examined  in  chief, 
it  being  sufficient  if  he  speaks  and  un-  is  corrected  when  such  examination  is 
derstands  English  and  the  vernacular  permitted  subsequently.  Mason  v. 
of  the  witness.  Southern  R.  Co.,  53  S.  Car.  70.    But 

M»  9.  Com.  V,  Jongrass,  181  Pa.  see  State  v.  Carter,  51  La.  Ann.  442. 
St.  172,  wherein  the  court  said:  *'  It  Failvrsof  a  Party  to  Appear  at  the  time 
was  not  necessary  that  the  clerk  should  when  the  cause  is  called  for  trial  and 
repeat  the  oath  to  the  interpreter  every  the  entry  of  a  default  judgment  against 
time  he  was  called  upon  to  administer  him  do  not  bar  his  right  of  cross- 
it  to  a  witness.  It  was  enough  if  this  examination  where  he  appears  during 
was  done  at  the  beginning  of  the  ex-  the  trial  at  the  end  of  the  testimony  of 
amination.  The  interpreter  acts  under  a  witness.  MiUikan  v.  Booth,  4  Okla. 
the  sanction  of  his  oath  as  such  when  713. 

he  administers  the  oath  to  the  witness  100.    S.  Jackson  v.  Com.,  (Ky.  1896) 
no  less  than  when  he  interprets  the  37  S.  W.  Rep.  847. 
testimony  of  the  witness  to  the  court  If  aWitnessBiAumtoAiiiWsroiiGiMB- 
and  jury."  ozaadBatton  competent  questions  relat- 

8.  Whflro  a  Witness  Is  Deaf,  but  Hot  ing  to  important  or  vital  matters  in  re- 

Dumb,  and  by  reason  of  his  deafness  spect  to  which  he  testified  in  chief,  his 

cannot  understand  the  questions  put  to  direct  testimony  should  be  excluded, 

him,  they  may  properly  be  put  in  print-  Dowie  v.  Black,  90  111.  App.  167. 

ing  or  writing.    Kirk  v.  State,  35  Tex.  101.    1.  Cone    v,  Smyth,    3    Kan. 

Crim.  224.  App.  607. 

4.  See  State  r.  Burns,.(Iowa  1899)  78  109.    4.  Sands  v.  Southern  R.  Co., 

N.  W.  Rep.  681.  108  Tenn.  i  \auoHngin  extense  8  Encyc. 

98.    8.  Witness  Sworn  tat  Spoolal  Pvr-  of  Pl.  and  Pr.  102,  as  to  the  rules  in 

poto.  —  Where  a  justice  of  the  peace  the  various  jurisdictional;    Flcken  v. 

was  sworn  merely  for  the  purpose  of  Atlanta,   114  Ga.  970;    O'Connell    v. 

ascertaining  what  he  had  done  with  Dow,  182  Mass.  541 ;  Nichols  v.  Nichols, 

certain  inquest  papers,  and  the  judge  147  Mo.  387;  Sute  v,  Soper,  148  Mo. 

certified  in  the  bill  of  exceptions  that  217;  State  v.  Branch,  rsi  Mo.  623. 

he  was  not  sworn  "  as  a  witness  on  the  6.  Sands    v.   Southern   R.  Co.,   108 

trial,'*  and  the  counsel  for  the  defend-  Tenn.  i  [quoting  8  Emcyc.  of  Pu  and 

ant  were  told  that  if  they  wanted  to  Pr.  102];  National  German- American 

use  the  witness  as  a  witness  in  the  case  Bank  v.  Lawrence,  77  Minn.  nSs. 
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103.  b.  American  Rule.  —  See  note  i. 
1II4.  See  notes  i,  2. 

108.      1.    California,  —  People    v.    examination.     The  limits  of  such  an 
Dole,  122  Cal.  4^5 ;  Bradley  v,  Clark,    examination  rest  wholly  in  the  diacre- 


133  Cat.  196;  Baker  v.  Boreflo,  136  Cal. 
160:  People  V.  Edwards,  13Q  Cal.  527; 
Roche  V.  Llewellyn  Iron  Works  Co., 
140  Cal.  563. 

Contui-ticut.  —  State  v,  Ferguson,  71 
Conn.  227.  See  also  State  Bank  v, 
Waterhouse,  70  Conn.  76;  Dore  v.  Bab- 
cock,  72  Conn  408. 

Florida.  —  Wallace  v.  Slate.  41  Fla. 
547;  Fields  v  State,  (Fla.  1903)  35  So. 


Rep.  185;  Peaden  v.  State,  (Fla.   1903)    42  Oregon  334. 


tion  of  the  trial  judge,  and  his  discre- 
tion is  not  subject  to  review  on  appeal." 

North  Carolina,  —  See  Crenshaw  v, 
Johnson,  120  N.  Car.  270. 

North  Dakota.  —  Kaeppler  v.  Red 
River  Valley  Ni»t.  Bank,  8  N.  Dak.  406. 

Oregon,  —  State  r.  Ogden,  39  Oregon 
195;  Oldenburg  </.  Oregon  Sugar  Co  , 
39  Oregon  564;  Simmons  v.  Oregon  R. 
Co.,  41  Oregon  151,  Duntley  t^.  Inman, 


35  So.  Rep.  204. 

Illimns.  —  Entwistle  v,  Meikle,  180 
III.  9;  Hill  V.  Montgomery,  184  111.  220; 
East  Dubuque  v.  Burhyte,  74  111.  App. 
99,  affirmed  \T^  111.  553;  North  Kanka- 
kee St.  R.  Co.  cr.  Blatchford,  81  111. 
App.  609;  Jones  v,  Chicago,  206  III.  374. 

Indiana,  —  Miller  v.  Dill,  149  Ind. 
326:  Higgins  r.  Quigley,  23  Ind.  App. 
348;  Lake  Erie,  etc.,  R.  Co.  v.  Miller. 
24  Ind.  App.  662. 

Indian  Territory,  —  Dorrance  v,  Mc- 
Alester,  i  Indian  Ter.  473,  affirmed^! 
Fed.  Rep.  614,  63  U.  S.  App.  614. 

Iowa,  —  Creager  v,  Johnson,  114 
Iowa  249;  State  r.  Evans,  (Iowa  1904) 
97  N.  W.  Rep.  1008.  See  also  Sheldon 
V,  Bigelow,  118  Iowa  586. 

Louisiana.  —  State  v.  Williams,  (La. 
19^)  35  So.  Rep.  521;  State  v.  Gosey, 
(La.  1904)  35  So.  Rep.  786. 

Maryland.  —  Black  v.  Westminster 
First  Nat.  Bank,  96  Md.  399. 

Montana. — Gallick  v.  Bordeaux,  22 
Mont.  470. 

Nebraska.  —At wood  v.  Marshall,  52 
Neb.  173;  Pennsylvania  Co.  v.  Kennard 


Pennsylvania,  —  Hastings  v.  Speer, 
15  Pa.  Super.  Ct.  115;  Com.  v,  Scouton, 
20  Pa.  Super.  Ct.  503;  Glenn  v.  Phila- 
delphia, etc..  Traction  Co.,  206  Pa.  St. 
135:  Blauvelt  v,  Delaware,  etc.,  R.  Co., 
206  Pa.  St.  141. 

South  Dakota,  —  Fisher  v.  Porter,  1 1 
S.  Dak.  311. 

Texas.  —  Jones  v.  State,  38  Tex. 
Crim.  87;  Gaines  v.  Stale,  38  Tex.  Crira. 
202;  Red  V.  State,  39  Tex.  Crim.  414; 
Rogers  v.  State,  (Tex.  Crim.  1902)  71 
S.  W.  Rep.  18.  See  also  Montgomery 
V.  Slate,  (Tex.  Crim.  1903)  77  S.  W. 
Rep.  788. 

Vermont.  —  Baker    v.   Sherman,    71 

vt.  439. 

Washington.  —  Richardson  v.  Span- 
gle, 22  Wash.  14;  State  v.  Hawkins,  27 
Wash.  375;  Jordon  v.  Seattle,  30  Wash. 
298. 

IVest  Virginia.  —  State  v.  Hatfield, 
48  W.  Va.  561. 

fViseonsin.  —  Stubbings  v.  Curtis, 
109  Wis.  307;  Sullivan  v.  Collins,  107 
Wis.  291. 

C/nited  States,  —  S&hcr  v,  U.  S.,  (C. 


Glass,  etc.,  Co.,  59  Neb.  435:  Missouri  C.  A.)  87  Fed.  Rep.  329;  Sauntry  v.  U. 
Pac.  R.  Co.  V.  Fox,  60  Neb.  531;  Carl-  S..  (C.  C.  A.)  117  Fed.  Rep.  132  Me- 
son V.  Holm,  (Neb.  1901)  05  N.  W.  Rep.  Knight  v.  U.  S.,  (C.  C.  A.)  122  Fed. 
1 125;  Black  V.  Webber,  (Neb.  1901)  96  Rep.  926. 

N.  W.  Rep.  606.  IM.    1.  State  v.  Gosey,  (La.  1904) 

New    York,  —  Howell   v.    Rochester  35  So.  Rep.  786;  Black  v.  Westminster 

R.  Co.,  24  N.  Y.  App.  Div.  502;  Scbatt-  First  Nat.  Bank,  96  Md.  399:  Atwood 

inan   v.   American  Credit    Indemnity  v.  Marshall,   52   Neb.   173;    Fisher  v, 

Co.,  34  N.  Y.  App.  Div.  392.     See  also  Porter,  11  S.  Dak.  311;  Jones  v.  Stale. 

Willsen  v.  Metropolitan  St.  R.  Co.,  80  38  Tex.  Crim.  87;  State  v.  Hatfield,  48 

N.  Y.  App.  Div.  98;  Stout  v.  Security  W.  Va.  561. 

Trust,  etc.,  Co.,  82  N.  Y.  App.  Div.  2.  Wright  v.  Wright,  58   Kan.  525; 

129.     But  see  Carrere  v.  Dun,  (N.  Y.  Missouri  Pac.  R.  Co.  v.  Fox,  60  Neb. 

City  Ct.  Gen.  T.)  26  Misc.  (N.  Y.)  848,  531;  Simmons   v.  Oregon   R.  Co.,  41 

affirmed  (Supm.  Ct.  App.  T.)  26  Misc.  Oregon  151;  Sutch's  Estate,  201  Pa.  St. 

(N.Y.) 717,  wherein  It  was  said*  "There  305;  Hastings  v.  Speer,  15  Pa.  Super, 

is  no  doubt  that  a  party  may  properly  Ct.    115.    See   also   East   Dubuque  v. 

be  permitted  to  cross-examine  on  sub-  Burhyte,  74  111.  App.  99,  affirmed  173 

jects  not  brought  out   in    the   direct  III.  553. 
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lOtS.  Appliofttion  of  Bnle. 
106,  See  note  i. 
108.  See  note  i. 


—  See  notes  i,  2,  3. 


IM.  1.  Schieffelin  v,  Schieffelin, 
127  Ala.  14;  Golson  v.  State,  124  Ala. 
8;  Chicago,  etc.,  R.  Co.  v.  Rath  barn, 
igo  III.  572,  affirming  qo  III.  App.  238; 
Spring  Valley  r.  Gavin.  81  111.  App. 
456,  affirmed  182  111.  232;  Uniun  L.  Ins. 


Where  (hnitted  Portlaa  IrrelaiaBt  — 
Where  the  whole  of  a  conversation 
might  involve  a  mass  of  irrelevant 
matter  it  is  not  preiudicial  error  10  re- 
fuse a  cross-examination  in  extenso^ 
the  party  having  the  right  to  call  the 


Co.  V.  Jameson.  31  Ind.  App.  28;  Black    attention  of  the  witness  to  any  pans  of 
V.   Westminster   First   Nat.    Bank,  96    the  conversation  that  may  be  relevant. 


Md.  399;  Missouri  Pac.  R.  Co.  v.  Fox, 
60  Neb.  531;  Mock  v.  Garson,  84  N.  Y. 
App.  Div.  65;  Wilkins  &.  Metcalf,  71 
Vt.  103. 

9.  Vo  Btrlet  LimiUtion.  —  Parker  v. 
Stale,  125  Ala.  86;  People  v,  Westlake, 
124  Cal.  452:  West  Chicago  St.  R.  Co. 


Vance  v.  Richardson,  no  Cal.  414. 

106.  1.  Ahibama.  —  Bray  v.  State. 
118  Ala.  653;  Birmingham  R.,  etc.,  Co. 
V.  Ellard,  135  Ala,  433. 

Florida,  —  Wallace  v.  Stale,  41  Fla. 

547. 
Iowa,  —  State   v,  Hibner,  115   Iowa 


V,  Reddy,  69  111.  App.  53;  Gemmill  v.    48. 

State,   16   Ind.   App.   154;    Cobban   v.        Massachusetts,  —  Foxon  v.  Jones,  176 

Hecklen,  27  Mont.  245;  Oregon  Pottery    Mass.  206. 


Co.  V.  Kern,  30  Oregon  328;  Smith  v. 
Philadelphia  Traction  Co.,  202  Pa.  St. 
54;  Berg  V.  San  Antonio  St.  R.  Co., 
(Tex.  Civ.  App.  1898)  49  S.  W.  Rep. 
921;  McBane  v.  Angle,  29  Tex.  Civ. 
App.  594;  Coey  v,  Darknell.  25  Wash. 
5f8. 

8.  Walsh  V,  Peterson,  59  Neb.  645, 
citing  8  Encyc.  of  Pl.  and  Pr.  105. 
See  also  the  following  cases: 

California,  —  Clarke  v,  Clarke,  133 
Cal.  667. 

Florida,  —  Wallace  v.  State.  41  Fla. 

547. 
Idaho,  —  State  v,  Webb.  6  Idaho  428. 


Missouri,  —  Sparks  v,  Munson,  76 
Mo.  App.  83. 

Nebraska,  —  McCIanahan  v.  Ding- 
man,  51  Neb.  628;  Missouri  Pac.  R. 
Co.  V,  Fox,  60  Neb.  531;  Schrandt  v. 
Young,  62  Neb.  254. 

Neio  York.  —  Sec  Smith  v.  Castle,  81 
N.  Y.  App.  Div.  638. 

Pennsylvania. — Com.  r.  Van  Horn, 
188  Pa.  St.  143;  Mullen  v.  Union  Cent. 
L.  Ins.  Co.,  182  Pa.  St.  150:  Shannon 
V,  Castner,  21  Pa.  Super.  Ct.  294. 

Texas.  —  San  Antonio,  etc.,  R.  Co. 
V,  Engleborn,  24  Tex.  Civ.  App.  324. 

Utah.  —  Fissure   Min.  Co.   v.   Old 


Indian  Territory.  —  Dorrance  v,  Mc-  Susan  Min.  Co.,  22  Utah  438. 

Alester,  i  Indian  Ter.  473,  affirmed  91  Washington,  —  Coey  v,  Darknell,  25 

Fed.  Rep.  614,  63  U.  S.  App.  617  Wash.  518. 

Kansas.  —  Rothchild  r.  Hays,  9  Kan.  1M«  1.  Piipiilani  v,  Houghtailing, 

App.  193.  II  Hawaii  100,  citing  8  Encyc.  of  Pl. 

Michigan.  —  People  v,  Warren,  122  and  Pr.   108.    See  also  the  following 

Mich.  504.    See  also  Henrich  v,  Saier,  cases: 

124  Mich.  86.  California,  —  Bradley  v,  Clark,  133 

Minnesota,  —  Laramee  v.  Tanner,  69  Cal.  169. 

Minn.  156.  Connecticut.  —  Murphy    v.    Murphy, 

Missouri,  —  State  v.  Chick,  146  Mo.  74  Conn.  198. 


645. 


Hautaii.  —  Booth  v,  Beckley,  11 
Hawaii  518. 

Illinois,  —  Wheeler,  etc.,  Mfg.  Co.  v, 
Barrett,  172  111.  610;  Freehiil  r.  Hueni, 
103  111.  App.  118. 

Mete  York. -^Ernsi  v,  Estey  Wire 
Works  Co.,  (Supm.  Ct.  App.  T.)  21 


Nebraska,  — Carlson  v.  Holm,  (Neb. 
1901)  95  N.  W.  Rep.  1 125. 

New   York.  —  McKernan   v,    Ballln, 
(Supm.  Ct.  App.  T.)  26  Misc.  (N.  Y.)  826. 

North  Dakota.  —  State  v.  Kent,  5  N. 
Dak.  516. 

Ohio,  —  Flnnegan  v,  Sullivan,  4  Ohio    Misc.  (N.  Y.)  68. 
Cir.  Dec.  292.  Pennsylvania,    —   Smith    v.     Phila- 

Oregon.  —  State  v.  Weaver,  35  Ore-    delphia  Traction  Co.,  202  Pa.  St.  54. 
gon  415.  Soiith    Dakota,  —  Novotny    v.    Dan- 

Pennsylvania,  —  Glenn     v,     Phila-    forth,  9  S.  Dak.  301;  Fisher  v,  Porier, 
delphia,  etc..  Traction  Co.,  206  Pa.  St.     11  S.  Dak.  311. 
135.  Texas,  — See  Austin,  etc.,  R.  Co.  v, 
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1  lO.  S.  IMieretion  of  Court  —  in  GracnO.  —  See  note  i. 

Lialtlag  SztMit  of  Ctom  txunimtioiu  —  See  notes  2,  3. 
111..  See  note  i. 

Prettetira  of  WltoMMt.  — See  note  2. 

Btfolilag  OonplstioB  «f  OroM-tzftmiaatioii  Where  ConrnMUMd.  —  See 
note  4. 

Cluck.  (Tex.  CW,  App.  1903)  73  S.  W.  North    Dakota.  —  Kaeppler    v.    Red 

Rep.  569.  River  VaHey  Nat.  Bank,  8  N.  Dak.  406. 

IVaskington,  —  Bishop  v,  Averill,  17  Oregon,  —  Crossen    v.    Grandy,    42 

Wash.  909.  Oregon  382. 

IViscomstH.  —  SalUvao  v,  CoUins,  107  Pennsylvania,   —   Glenn     r.    Phila- 

Wts.  291.  delphia,  etc.,  Traclloo  Co.,  206  Pa.  Su 

United  States. —  McCrea  v.  Parsons,  135;    Hunter   v,  Voigt,  8  Pa.    Super. 

(C.  C.  A.)  112  Fed.  Rep.  917;  Mine,  Ct.  484. 

etc.,  Supply  Co.   v.   Parke,  etc.,  Co.,  IVaihington, — State   v,    Coaies,    22 

(C.  C.  A.)  107  Fed.  Rep.  881.  Wash.  6ot. 

Where  Wsterisl  AUsgations  of  the  Oonu  9.  Grimbley  v,  Harrold,  125  Cal.  24; 

piaiaaai  Art  Deaisd  by  the  answer,  the  Munro    v,     Stowe,     175    Mass.    169; 

defendant     may     cross-examine    the  Hutchins  v,  Missouri  Pac.  R.  Co.,  97 

plalniiff*s  witnesses  to  disprove  such  Mo.  App.  548;  Cailson  v.  Holm,  (Neb. 

allegations.     Idaho  Mercantile  Co.  v,  1901)  95  N.  W.  Rep.  1125;  Fleischner 

Kalanquin,  (Idaho  1901)  66  Pac.  Rep.  v.  Beaver,  21  Wash.  6;  McMahon  v. 

933.  Eau  Claire  Water  Works  Co.,  95  Wis. 

11#.  1.  Booth  r.  Beckley,  11  Hawaii  640. 

518:  Merricourt  v,  Norwalk  F.  Ins.  Co.,  Where  the  Court  ArUtrarily  Ezeosed  a 

13  Hawaii  218;  State  v.  Bean,  74  Vt.  Witness  from  further  cross-examination 

III,  each  citing  8  Encyc.  op  Pl.  and  before  counsel    had   completed    such 

Pr.  no.     See  also  the  following  cases:  examination,  and  there  was  no  dispo- 

Aiabama,  —  Llnnehan   v.  State,   116  sit  ion  on  the  part  of   the  counsel  to 

Ala   471.  abuse  his  tight  to  examine,  it  was  held 

Arkamsas,  —  Hughes    v.    State,    70  that  there  was  prejudicial  error.    Ben- 
Ark.  420.  nett  V.  Eddy,  120  Mich.  300. 

Florida,  —  Fields  v.  State,  (Fla.  1903)  8.  People   v,  Eaton,  (Cal.    1902)  68 

35  Sq.  Rep.  185;  Maihis  v.  Sute,  (Fla.  Pac.  Rep.  583;  People  v.  Rader,  136 

IQ03)  34  So.  Rep.  287.  Cal.  253;  Casey  v,  Leggett,  125  Cal. 

Georgia,  —  Barnwell    v,   Hannegan,  664;  McLeod  v,  Wilson,  108  Ga«  790; 

105  Ga.  396.  Spohr  v.  Chicago,  206  111.  441;  Hoover 

Idaho,  —  McLean  v,  Lcwiston,  (Idaho  v.  State,  (Ind.  1903)  68  N.  E.  Rep.  591 ; 

1908)69  Pac.  Rep.  478.  Waterbury  z'.  Chicago,  etc  ,  R.  Co.,  104 

Indiana.  —  Shields  v.  State,  149  Ind.  Iowa  32;  Finlen  v,  Heinze,  28  Mont. 

395;  Houk  v,  Branson,  17  Ind.  App.  548:    MuUin  v,   Flanders,   73  Vt.  95; 

119.  Middlesex  Banking  Co.  v.  Smith,  (C. 

Iowa,  —  Rosenberger  v.  Marsh,  108  C.  A.)  83  Fed.  Rep.    133.    See    also 

Iowa 47;  Matthews  v,  J.  H.  Luers  Drug  Lewis  v.  Mason,  42  N.  Y.  App.  Div.  423. 

Co..  no  Iowa  231.  111.  1.  Karwowski  v,  Pitass,  20  N. 

Massachusetts, — ^Jennings  v.  Rooney,  Y.  App.  Div.  118. 

183  Mass.  577;  Root  V,  Boston  El.  R.  8.  Linnehan  v.  State,  116  Ala.  471; 

Co.,  183  Mass.  418.  People  v,  Eaton,  (Cal.   1902)  68  Pac. 

Michigan,  —  (^onld  v,   Gregory,  126  Rep.  583;  People  v.  Durrant,  T16  Cal. 

Mich.  594.  179;  People  v,  Gotshall,  123  Mich.  474; 

ATifMixia.  —  Atwood  v.  Marshall,  52  State  v.  Miller,  43  Oregon  325.    See 

Neb.  173:  Barr  v.  Post,  56  Neb.  698.  also  Ryder  v,  Jacobs,  196  Pa.  St.  386. 

New  York,  —  Scbattman   v,  Ameri-  4.  PennittiiigTwoOoaiiMlon  thesame 

can  Credit-Indemnity  Co.,   34  N.  Y.  side  to  examine  a  witness,  though  not 

App.  Div.  392;  Barrett  v.  New  York  commendable  practice,  is  nevertheless 

Cent.,  etc.,  R.  Co.,  45  N.  Y.  App.  Div.  within  the  sound  discretion  of  the  trial 

S25;  Maloney  v,  Martin,  81  N.  Y.  App.  court.    Citizens'  Bank  v,  Fromholz,  64 

Div.  433;  Markgraf  v,  Klinge,  (N.  Y.  Neb.  284. 

City  Ct.  Gen.  T.)  35  Misc.  (N.  Y.)  196;  Whve  There  Art  Humeroiis  Parties,  the 

People  V,  Mullen,  163  N.  Y.  312.  court  may,  in  its  discretion,  prevent 
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111.  4.  Of  Parties  Charged  with  Fraud — Or^t  UUtadt  AUoml.  — 
See  note  6. 

113.  5.  Testing  Reliability  of  WitneM—tf.  In  GENERAL.— See 
note  I. 

lis.  See  note  i. 

114.  See  note  2« 

b.  Of  Witnesses  Who  Testify  to  Value. —  See 
note  3. 

lis.  See  note  i. 

c.  Of  Witnesses  to  Reputation.  —  See  note  2. 

frequent  and  apparently  useless  repe-  Alabama,  —  Central   of  Georgia   R. 

titions  of  the  same  question  by  differ-  Co.  7>.  Edmondson,  13s  Ala.  336. 

ent  parties.     Matter  of    Kassoi},   127  Catifomia.  —  People  v,  McLean,  135 

Cal.  496.  Cal.  306. 

111.     6.    Volusia  County   Bank   v.  Connecticut,  —  Rowell  v.  Croihers,  75 

Bigelow,  (Fla.  1903)  33  So.  Rep.  704;  Conn.  124. 

Dorrance  v.  McAlesler,  i  Indian  Ter.  Indiana,  —  Bachner  v.  State,  25  Ind. 

473.  affirmed  91  Fed.  Rep. -614;  Sham-  App.  597. 

baugh  t'.  Currsnt,  11  Iowa  121;  Pincus  Kansas,  —  Bassett  v.  Glass,  65  Kan. 

V.  Reynolds,  19  Mont.  564;  At  wood  v,  500. 

Marshall,  52  Neb.  173;  Van  Sclvet  Co.  Kentucky, — South  Covington,  etc.. 

V,  McPherson,  199  Pa.  St.  331;  Cahoon  St.  R.  Co.  v,  Constans,  (Ky.  1903)  74  S. 

V,   West,    20    Utah    73;     Whipple    v,  W.  Rep.  705. 

Preece,  24  Utah  364.    See  also  Sullivan  Massachusetts. — Com.  v,  Foster,  182 

V.  Collins,  107  Wis.  291.  Mass.  276;   Jennings  v.  Rooney,  183 

113.     L  Bassett  v.  Glass,  65  Kan.  Mass.  577. 

500,  citing  8  Encvc.  of  Pl.  and  Pr.  109  Missouri,  —  Stale  v.   May,   172  Mo. 

[112].     See  also  the  folio tving  cases:  630. 

Alabama,  —  Kansas  City,  etc.,  R.  Co.  New    Hampshire,  —  Lesser    /'.    New 

V,  Wseks,  135  Ala.  C14.  Hampshire  Furniture  Co.,  68  N.  H.343; 

Colorado,  —  United  Oil  Co.  v.  Miller,  Guertin  v,  Hudson,  71  N.  H.  505. 

(Colo.  App.  1903)  73  Pac.  Rep.  627.  New  Jersey,  —  Day  v.  Donobue,  62  N. 

Indiana,  —  Shields  v.  Slate,  149  Ind.  J.  L.  380. 

395:  Houk  t/.  Branson,  17  Ind.  App.  119.  New  York,  — Zwangizerv.  Newman. 

Louisiana, ---^ViXt,    v.    Brown,   (La.  87  N.  Y.  App.  Div.  64:  Taylor  v.  Melro- 

1903)  35  So.  Rep.  501.  politan  St.  R.  Co.,  (Supm.  Ct.  App.  T.) 

Montana,  —  State    v,    Shadwell,    22  84  N.  Y.  Snpp.  282. 

Mont.  559.  Pennsylvania.  —  Yeager  v.  Cassidy, 

New  York,  —  Perry  v.  Metropolitan  12  Pa.  Super.  Ct.  232;  Shannon  v,  Cast- 

St.  R.  Co.,  68  N.  Y.  App.  Div.  351.  ner,  21  Pa.  Super.  Ct.  294. 

Ohio,  —  Hayes  v.  Smith,  62  Ohio  St.  Utah,  —  Olson  v.  Oregon  Short  Line 

161.  R.  Co.,  24  Utah  460. 

Pennsylvania,  —  Reid  v,  Linck,  206  114.    2.  K nap p  v.  Wing,  72  Vt.  334, 

Pa.  St.  109.  citng  8  Encyc.  of  Pl.  and  Pr.  114. 

Vermont.  —  Clark   v,   Gallagher,   74  8.  Peterson  v.  Mineral   King  Fruit 

Vt.  331.  Co.,  140  Cal.  624;  Payne  v,  Moore,  31 

Washington, — Stale  v,  Shelion,   16  Ind.  App.  368;  Cassidy  v.  Com.,  173 

Wash.  590.  Mass.  533;  Oregon  Pottery  Co.  v,  Kern, 

Stating  TMtimony  of  Another  Witneit.  30  Oregon  328;  St.  Paul  White  Lead, 

—  Witnesses  on  cross-examination  may  etc.,  Co.  v,  Tibbetts,  13  S.  Dak.  446; 

be  told  either  correctly  or  incorrectly  Eastern  Texas  R.  Co.  v.  Scurlock,  (Tex. 

what  another  witness  on  the  same  side  1904)  78  S.  W.  Rep.  490;  Seattle,  etc  , 

has  testified  to,  with  a  view  to  test  the  R.  Co.  v.  Roeder,  30  Wash.  244.    See 

correctness  of  the  memory  or  the  hon-  also  Spohr  v,  Chicago,  206  111.  441. 

esty  of  such  witnesses.     State  v,  Tay-  115.    1«  Stahmer  v.  State,  125  Ala. 

lor,  56  S.  Car.  360.  72;  Seattle,  etc.,  R.  Co.  v,  Roeder,  30 

113.     1.  Porter  r.  People,  31  Colo.  Wash.  244.     See  also  Spohr  p.  Chicago, 

508,  citing  8  Encyc.  of  Pl.  and  Pr.  112  206  III.  441. 

[113].     See  also  the  following  cases:  8.  Terry  v.  State,  118  Ala.  79  (hold 
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116,  See  note  i. 

6.  ftaaitions  Tending  to  Siieredit  Witneii  — tf«  Contra- 
dictory Statements.  —  See  note  2. 
117*  See  notes  i,  2,  4,  5. 

b.  Commission  of  Crime,  Etc  —  See  note  7. 

ing  that  a  witness  to  the  defendant's  each  of  whlct^  cases  the  court  ciud  8 

good  character  may  testify  that  he  bad  Encyc.  of  Pl.  and  Pr.  117.    See  also 

heard  of  his  having  stolen);  Cook  v.  the  following  cases,  in  many  of  which 

Slate,  (Fla.  1903)35  So.  Rep.  665;  Baeh>  the  defendant  himself  w^s  the  witness; 

ner  v.  State.  25  Ind.  App.  597;  State  r.  and  see  infra,  IX.  Examination  of  Ac- 

Thornhill,  174  Mo.  364;  State  v.   Mc-  cused  in  Criminal  Cases, 

Laughlin,  149  Mo.  19;  State  v,  Ogden,  Arkansas,  —  Hughes    v.    State,    70 

39  Oregon   195;    Hollo  way    v.   State,  Ark.  420. 

(Tex.  Crim.   1903)  77  S.  W.  Rep.   14.  Florida,  —  Wallace  v.  State,  41  Fla. 

But  see  Aiken  v.  People,  183  III.  215,  547;  Squires  v.  State,  42  Fla.  251. 

Cartwrtght,  C.  J.,  however,  dissenting  Indiana.  —  Ellis   v.   State,   152   Ind. 

and  citinj^  8  Encyc.  of  Pl.  and  Pr.  115.  326. 

Wide    Seope    of    Examination.  —The  Indian  Territory, -^Oxitt  v.  U.S..  i 

cross-examination   of    witnesses    who  Indian   Ter.   85;    Williams  v,   U.   S., 

testify  as  to  the  general  reputation  of  (Indian  Ter.  1902)  69  S.  W.  Rep.  871. 

a  party  for  truth,  honesty,  and  integrity  Iowa,  —  State  v,  Cbingren,  105  Iowa 

may  take  a    wide    scope.     People   v,  i6g. 

Garcia,  (Cal.  1899)  59  Pac.  Rep.  576.  Kansas,  —  State    v,    Greenburg,    59 

116.  1.    Bohlman    v.    State,    135  Kan.  404;  States.  Abbott.  65  Kan.  139. 
Ala.  45.  Louisiana,  —  State   v,    Robinson,  52 

8.  Alabama  G.  S.  R.  Co.  v.  Brooks,  La.  Ann.  541;  State  v,  Casey,  no  La. 

135  Ala.  401 ;  Stahmer  v.  State,  125  Ala.  712. 

72;    People   V,   Glaze,    139    Cal.    154;  Michigan.  —  People  v,   Higgins,  127 

Wallace  v.  State,  41  Fla.  547;  Rosen-  Mich.  201;  People  r.  Gray,  (Mich.  1904) 

baum  V,  Levitt,  109  Iowa  292;  State  v,  98  N.  W.  Rep.  261.     Compare  People  v. 

Bysong,  112  Iowa  419:  State  v,  Burrell,  Gotshall,  123  Mich.  474. 

27  Mont.  282:  Squier  v,   Hanover  F.  Missouri,  —  See  Alkire  Grocer  Co.  z^. 

Ins.  Co.,  162  N.  Y.  552;  Glenn  v.  Phila-  Tagart,  78  Mo.  App.  166. 

delphia,  etc..  Traction  Co.,  206  Pa.  St.  New  York.  —  Perham  v,  Noel.  20  N. 

135;  Jacoby  v.  North  British,  etc.,  Ins.  Y.  App.  Div.  516;  People  v.  Smith,  37 

Co.,  10  Pa.  Super.  Ct.  366;  Walley  v,  N.  Y.  App.  Div.  280.    See  also  Meyer 

Deseret  Nat.  Bank,  14  Utah  305.    See  v.   Suburban   Home  Co.,  (Supm.  Ct. 

also  Alkire  Grocer  Co.  v,  Tagart,  78  App.  T.)  25  Misc.  (N.  Y.)  686. 

Mo.  App.  166.  North  Dakota,  —  State  v,  Ekanger,  8 

117.  1.  Mann  v.  State,  134  Ala.  i;  N.  Dak.  559. 

Gtlliland  v,  Dunn,  136  Ala.  327;  Riley  Oklahoma.  —  Asher  v.   Territory,   7 

r.  Tolman,  181  Mass.  335;  Wommer  v,  Okla.  188. 

Segelbaum,  78  Minn.  1S2.  Rhode  Island.  —  State  v.  Babcock,  25 

S.  People  V,  Adams,   137  Cal.  581);  R.  I.  224. 
Taylor  v.  State,  no  Ga.  150;  People  v.  South  Carolina,  —  State  v.  Washing- 
Baker,  112  Mich.  211;  Millers.  Rambo,  ton,  55  S.  Car.  372;  State  v,  William- 
66  N.  J.  L.  19T;  Willsen  v.  Metropolitan  son,  65  S.  Car.  242. 
St.  R.  Co.,  80  N.  Y.  App.  Div.  98.  Texas.  —  Gregory    v.    State,    (Tex. 

4.  Ball  V.  Putnam,  123  Cal.  134.     See  Crim.  1898)  48  S.  W.  Rep.  577;  Cage  v. 

also  Morgan  v.  Bement,  24  Tex.  Civ.  State,  (Tex.  Crim.  1900)  55  S.  W.  Rep. 

App.  564.  63;  Whitley  v.  State,  (Tex.  Crim.  1900) 

ft.  Tamborino    v.    Territory,    (Ariz.  56  S.  W.  Rep.  69;  Gass  v.  State,  (Tex. 

1900)  62  Pac.  Rep.  693;  Ross  v.  Com.,  Crim.  1900)  56  S.  W.  Rep.  73;  Payne 

(Ky.  1900)  55  S.  W.  Rep.  4:  Harris  v,  v.  State,  40  Tex.  Crim.  290. 

Com.,  (Ky.  1903)  74  S.  W.  Rep.  1044;  fVashington.  —  SiAie    v,    Coates,   22 

Coates  V,  Chapman,  195   Pa.  St.   109.  Wash.  601. 

See  also  People  v.  Werner,  174  N.  Y.  Wisconsin.  —  See  Thornton  v.  State. 

132;  State  V,  McCann,  43  Oregon  155.  117  Wis.  338.     Compare  CxxW^n  v,  Han- 

7.  Republic  v,   Luning.    11    Hatvaii  isch,  114  Wis.  24. 

390;  State  V.  Callian,  109  La.  346.  in  ConHaod in  Prison. — Williams  z/.  Com., 
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118.  See  note  i. 

ETMi<«>H<wi  u  to  MUiinl  lUttan.  —  See  note  2. 

119.  See  note  i. 
IIM.  See  note  i. 

r.  Hostility,  Interest,  Etc. — Sec  notes  2, 3, 4,  S»  ^  7- 

(Ky.  1899)  52  S.  W.  Rep.  843;  SuCe  v,  Kansas.  ^SxAlt  v.  Abbolt,  65  Kan. 

McCoy,  109  La.  6S2;  Jacksoo  v.  State,  139. 

75  Miss.   145;   Asher  v.   Territory,   7  Louisiana,  —  Slate  v,  Haab,  105  La. 

Okla.  188;  State  v.  Hill,  52  W.  Va.  296.  230. 

Aflls    of   Witatss   and  OoaelwIOBS  of  Massac Ausef is, — Jennings  v.  Roooey, 

Olhors  Ptstlagnlitftd,  —  While  a  witness  183  Mass.  577. 

may  be  compelled  to  testify  as  to  col-  Michigan,   —    Pratt    v,     Wickbam, 

lateral  acts  of  bis  own  tending  to  prove  (Mich.  1903)  94  K.  W.  Rep.  1059. 

bis  moral  degradation,  yet  he  cannot  Minnesota,  —  State  v.  King,  88  Minn, 

be  compelled  to  testify  to    the  con-  175. 

elusions  of  others  10  prove  such  degra-  Mississippi,  ~~  Mackmasters  i».  State, 

dation,  except  it  be  conviction  of    a  81  Miss.  374. 

crime  or  sach  confinement  in  prison  or  Missouri,  —  De  Arman  v.  Taggart,  65 

jail  as  would  indicate  a  conviction.  Mo.  App.  82;  Hirsch  v.  Green,  83  Mo. 

People  V,  Dorthy,  20  N.  Y.  App.  Dtv.  App.  486;  Becker  v,  Schutie,  85  Mo. 

308,  affirmed  156  N.  Y.  237.     See  also  App.  57. 

Hall  V,  U.  S.  Radiator  Co.,  76  N.  Y.  Nebraska,  -»  Gatzmeyer  r.  Peterson. 

App.  Div.  504.  (Neb.  1903)  94  N.  W.  Rep.  974. 

ladlfltmoat.  —  That  the  witness  may  New   York,  —  Markgraf  v.   Klinge, 

be  asked  if  be  is  under  indictment,  see  (N.  Y.  City  Ct.  Gen.  T.)  3$  Misc.  (N. 

State  V,  Southern,  48  La.  Ann.  628;  Y.)  196,  affirmed  (Supm.  Ct.  App.  T.) 

State  V.  Mitchell,  56  S.  Car.  524.  36  Misc.  (N.  Y.)  167;  People  v,  Brann, 

119.    1.  State  c^.  Hill,  5a  W.  Va.  296  158  N.  Y.  558;  Laidlaw  v.  Sage,  158  N. 

{citing  8  Encyc.  OF  Pl.  AND   Pr.  Ii8j;  Y.  73,  reversing  2  N.  Y.  App.  Div.  374; 

Wallace  v.  State,  41  Fla.  547:  Republic  Mowbray  v,  Gould,  63  N.  Y.  App.  Div. 

V,   Luning,   11   Hawaii  390;   State  v,  158,  citing  Third  Great  Western  Turn- 

Haab,  105  La.  230;  People  v,  Higglns,  pike  Road  Co.  v,  Loomis,  32  N.  Y.  13$. 

127  Mich.  291;  People  v.  Gotshall,  123  Pennsylvania,  —  Germain  Fruit  Co. 

Mich.  474;  People  v,  Williams,  92  Hun  v.  Roberts,  8  Pa.  Super.  Ct.  500;  Com. 

(N.  Y.)  354,  affirmed  149  N.  Y.  i;  Wil-  v,  Scouton,  20  Ph^  Super.  Cl.  503.    See 

born  V.  State,  (Tex.  Crim.  1901)  64  S.  also  Com.  v,  Bubnis,  197  Pa.  St.  542. 

W.  Rep.  1058;  Mirando  V.  Sute,  (Tex.  Texas,  —  Payne    v.    Slate,   40  Tex. 

Crim.  1899)  50  S.  W.  Rep.  714;  McCarty  Crim.  290;  Crockett  v.  State,  40  Tex. 

tr.  Hartford  F.  Ins.  Co.,  (Tex.  Civ.  App.  Crim.    173;    Sebastian    v.    State,   41 

1903)  75  S.  W.  Rep.  034.  Tex.  Crim.  248:  Young  v,  Sute,  (Tex. 

8.  Perkins  ».  Territory,  10  Okla.  506,  Crim.  1901)  60  S.  W.  Rep.  767. 

citing  8  Encyc  of  Pl.  and  Pr.   118.  Utah.  —  State  v.  Bates,  25  Utah  i. 

See  also  the  following  cases:  Wisconsin,  —  Buel  v.  State,  104  Wis. 

^rianua/.  —  Bims  V.  Collier,  69  Ark.  132;  Murphy  v.  State,  108  Wis.  iii; 

245.  Goodwin  v.  State.  114  Wis.  318;  Mee- 

California,  —  People  v,  Crandall,  125  ban  v.  State,  (Wis.  1903)  97  N.  W.  Rep. 

Cal.  129:  Matter  of  Kasson,  127  Cal.  173. 

496;  Pyle  ».  Piercy,  122  Cal.  383;  Peo-  Wyoming,  —  Johnson    v.    State,    8 

pie  r.  Owens,  132  Cal.  469;  People  v,  Wyo.  494. 

Boren,  139  Cal.  210.  United  States,  —  Allen  v.  U.  S..  (C. 

Connecticut,  — State  r.  Ferguson,  71  C.  A.)  115  Fed.  Rep.  3. 

Conn.  227.  119«     1.    Weber    v,    Manheimer, 

Florida,  —  Wallace  v.  State,  41  Fla.  (Supm.  Cu  App.  T.)  23  Misc.  (N.  Y.) 

549.  157:  Guckavan  v,  Lehigh  Traction  Ca, 

/^awatV.  —  Republic  v,   Luning,    11  203  Pa.  St.  521;  State  v.  Hill,  52  W. 

Hawaii  390.  Va.  296.    See  also  Brace  v.  State,  43 

lilinois,  —  See  Gordon   v,   Chicago,  Tex.  Ctlm.  48. 

201  III.  623.  ISM.  1.  Wallace  v.  State,  41  Fla.  549. 

Iowa,  —  State  v,  Abley,  109  Iowa  61.  9.  Zimmer  w.  Third  Ave.  R.  Ca,  36 
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131  •  7.  Upon  Written  Instmiiientt.  — See  note  i. 

8.  Leading  in  Cross-examination  —  Generally  Vnolgeetteabla  — 
See  note  3. 

193.  9.  Examination  of  Adverse  Party.  —  See  note  i. 

Laeding  Qaettioai  Pemistible.  —  See  note  3. 

N.  y.  App.  Dir.  265;  Cox  V,  Missouri,  v.  Tegner,  125  Ala.  593;  Alabama  G. 

etc..  K.  Co.,  20  Tex.  Civ.  App.  250.  S.  R.   Co.  v.  Johnston,  128  Ala.  283; 

190.    8.  Rarden  V.  Cunningham,  136  Hedlun  v.  Holy  Terror  Mln.  Co.,  (S. 

Ala  263.  People  r.  Breen,  130  Cal.  72;  Dak.  1902)  92  N.  W.  Rep.  31;  Missouri, 

Wallachtf.  Kalcchetm.  (Supm.  Ct.  App.  etc.,  R.  Co.  v.  Smith,  31  Tex,    Civ. 

T.)  25  Misc.(N.  Y.)  171;  Brink  v.  Strat-  App.  332. 

ton.  176  N.  Y.  150.  7.  Alabama,  —  McCormack  v.  State, 

4.  Fields  v.  State,  (Fla.  1903)  35  So.  133  Ala.  202. 

Rep.  185,  citinii  8  Encyc.  of  Pl.  and  California.  —  People  v,  Eaton,  (Cal. 

Pr.  I20.     See  also  the  following  cases:  1902)  68  Pac.  Rep.  583. 

Alabama,  —  Beal  v.  State,  (Ala.  1903)  Connecticut  —  Nesbitt  v.  Crosby,  74 

35  So.  Rep.  58.  Conn.  554. 

California,  —  People  v.  Baldwin,  117  Kansas,  —  State    v.    Shew,   8    Kan. 

Cal.  244;  Matter  of  Kasson,  127  CaU  App.  679. 

496.  Michigan,  —  Styles  r.   Decatur,  131 

Florida,  —  Sylvester   v.   State,  (Fla.  Mich.  443. 

1903)  35  So.  Rep.  142  New  Jersey,  —  Haver  v.  Central  R. 
Idaho,  —  See   State    v,    Corcoran,   7  Co.,  64  M.  J.  L.  312. 

Idaho  220.  New  York,  —  Taylor  v.  Metropolitan 

///>it<^>.  —  Davids  v.  People,  192  111.  St.  R.  Co.,  (Supm.  Ct.  App.  T.)  84  N. 

176.  Y.  Supp.  282;  Sissioch  v,  Bernhardt, 

Jowa,  —  See    State   v,  Abley,    109  (Supm.  Ct.  App.  T.) 29  Misc.  (N.  Y.) 65a. 

Iowa  61.  See  also  Renoux  v.  Geney,  (Supm.  Ct. 

Michii^an.  —  People  v.  Row,  (Mich.  App.  T.)  32  Misc.  (N.  Y.)  70a. 

1904)  98  N.  W.  Rep.  13.  Pennsylvania.  —  Shannon  v,  Caitner, 
Mississippi,  —  Mackmasters  v.  State,  21  Pa.  Super.  Ct.  294. 

81  Miss.  374.  South  Dakota,  —  State  v.  Mulch,  (S. 

Missouri,  —  State    v,    McLaughlin,  Dak.  1903)96  N.  W.  Rep.  loi;  Hedlun 

149  Mo.  19.  V,  Holv  Terror  Min.  Co.,  (S.  Dak.  1902) 

Montana,  —  State  v,   Broadbent,  27  92  N.  W.  Rep.  31. 

Mont.  342.  Texas,  —  Sai^  Antonio  v.  Porter,  24 

Nebraska.  —  Davis  v.  Sute.  51  Neb.  Tex.  Civ.  App.  444;   Ft.  Worth,  etc., 

301.  R.  Co.  V,  Cummins,  (Tex.  Civ.  App. 

New  York,  —  People  v,  Glennon,  175  1903)  69  S.  W.  Rep.  11 8, 

N.  Y.  45.  Vermont,  —  State  v.  Powers,  7a  Vt, 

Oregon,  —  State  v,  McCann,  43  Ore-  168. 

gon  155:  State  v.  Welch,  33  Oregon  33.  Washington,  —  Shoemaker  v,  Bryant 

TVxax.  —  Sapp  o.  Slate,  (Tex.  Crim.  Lumber,  etc..  Mill  Co.,  27  Wash.  637. 

1903)  77  S.  W.  Rep.  456.  United  States,  —  See  Taylor  v,  U.  S., 

Boope  of  Inquiry.  —  In  State  v,  Ogden,  (C.  C.  A.)  89  Fed.  Rep.  954. 

39  Oregon  195.  it  was  held  that  while  191  •    I.  Gemmill  v.  State,  16  Ind. 

It  is  always  competent  to  show    the  App.    154   [/olloTtnng   Foss    Schneider 

feeling     entertained     by     a    witness  Brewing  Co.  v,    McLaughlin,  5   Ind. 

towards  a  person  about  whom  he  is  App.  415,  suted  in  the  original  note]; 

testifying,  such  inquiry  must  be  limited  State  v.  Shew,  8  Kan.  App.  679.     See 

to  the  feeling  of  the  witness   for  or  also  Brigham    City    v,  Crawford,   ao 

against  that  person,  and  cannot  be  ex-  Utah  130. 

tended    to     his     children.       Compare  8.  Mann  v.  State,  134  Ala.  i;  State 

Bennefield  v.  Slate,  134  Ala.  157.  v,   Webb,   6  Idaho  428;   Hempton   v, 

ft.  Butler  Ballast  Co.  v.  Hoshaw,  94  State,  iii  Wis.  127. 

III.  App.  68;  Ruddy  v.  Repp,  19  Pa.  193«    1.  Volusia    County  Bank  v. 

Super.  Ct.  437;  Com.  v.  Farrell,  187  Bigelow,  (Fla.  1903)  33  So.  Rep.  704; 

Pa.  St.  408.  Simon  v,  Mooney,  12  Ohio  Cir.  Dec.  73. 

e.  Preferred  Ace.   Ins.  Co.  v.  Gray,  8.  Simon   v.  Mooney,   12  Ohio  Cir. 

123  Ala.  482;  Louisville,  etc.,  R.  Co.  Dec.  73.   See  also  Volusia  County  Banit 
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195.  UL  Bedibect  Bzahvatiov  —  1.  Purpoie  and  Kctant  — 
See  note  i. 

194.  See  note  i. 

2.  Explanation  of  CroiMixami  nation.  —  See  note  2. 
ISIti,  See  note  i. 

BeMoai  for  Prior  SUtemont.  —  See  note  2. 

Explaining  Contradiotioni.  — See  note  3.  • 

3.  Hew  Hatter  upon  Crofls-ezamination.  —  See  note  4. 

196.  See  notes  i,  2. 

197.  4.  Collateral  Hatters  —  eononiiy.  —  See  note  i. 
138*  BoMona  for  Hostility.  —  See  note  I. 

6.  Repetition  of  Direct  Testimony.  —  See  note  2. 
199.  IT.  Keceoss-exaxivatiov  —  Whon  PormiMibio.  —  See  notes 
I,  2. 

V.  Bigelow,  (Fla.  1903)  33  So.  Rep.  704;  (125)];  Lake  Lighting  Co.  v.  Lewis.  99 

Rusk  V.  Hill,  117  Ga.  722.  lod.  App.  164;  State  v,  Williams,  (La. 

193.  1.  Sanders  v.  State,  131  Ala.  1903)  35  So.  Rep.  505;  People  v.  Robin- 
i;  Mann  V.  Sute,  134  Ala.  i;  Flnley  v.  son,  (Mich.  1904)  98  N.  W.  Rep.  12; 
West  Chicago  St.  R.  Co.,  90  III.  App.  Farmers'  Bank  v.  Saling,  33  Oregon 
368;  State  V,  Anslinger,  171  Mo.  600;  394;  Drye  v.  State,  (Tex.  Crim.  igoo) 
Mulligan  v.  Third  Ave.  R.  Co.,  61  N.  55  S.  W.  Rep.  65;  Hodge  v.  State,  (Tex. 
Y«  App.  Div.  214;  Farmers'  Bank  v.  Crim.  1901)  64  S.  W.  Rep.  242:  Slate 
Saling,  33  Oregon  394.  v.  McCoy,  15  Utah  136;  Hyde  v,  Swan- 
It  Is  Diserstionary  with  the  trial  court  ton,  72  Vt.  242;  State  r.  Anderson.  20 

whether  the  rule   limiting  the  direct  Wash.  193.     See  also  Standard  L.,  etc., 

examination  to  the  points  broufcht  out  Ins.    Co.   v.    Schmaltz,    66   Ark.  588; 

in     the    cross-examination    shall    be  Walkley    v.    Clarke,    107    Iowa   451; 

strictly  followed.    George  v.  State,  61  Stale  v.  Babcock,  25  R.  I.  224. 
Neb.  669.  196.  1.  Sanders  v.  State,  131  Ala.  i; 

194.  1.  Mechanics'  Bank  v.  Wood-  Hudson  v.  State,  137  Ala.  60:  State  v. 
ward,  73  Conn.  470.  Hudson,  110  Iowa 663;  Renfro  v.  State, 

8.  McLendon  v»  Grice,  119  Ala.  513;  42  Tex.  Crim.  393. 

Com.  V.  Hughes,  183  Mass.  221;  State  f/.  8.  People  v.  Altmeyer,  135  Cal.  80; 

Saidell,  70  N.  H.  174;  Barber  v.  State,  Cusick  v.  Whitcomb,  173  Mass.  330. 

(Tex.  Crim.  1902)  69  S.  W.  Rep.  515;  197.     1.  State  v.  Moran,   112  Iowa 

Latimer  v.  Baker,  25  Wash.  192.    See  535;  Phif^r  v,  Carolina  Cent.  R.  Co., 

also  Hayes  v.  Metropolitan  St.  R.  Co.,  122  N.  Car.  940;  State  v.  Haynes,  7  N. 

(Supm.  Ct.  App.  T.)  84  N.  Y.  Supp.  Dak.  70. 

271;  Thiry  V.   Taylor   Brewing,    etc.,  Haanay.  —  See  State  v.  Faulkner,  175 

Co.,  37  N.  Y.  App.  Div.  391;  Sloan  v.  Mo.  546. 

Counenay,  54  S.  Car.  3r4.  latrodnetion  of  Inuttatarial  TtitiiMBy 

IM.    1.    Illinois    Cent.    R.  Co.   v.  to    Xoot    ImmatoriAl    TwtinOBy.  —  See 

Berry,  81  III.  App.  17;  State  v.  Duple-  Veseley  v.  Engelkemeier,  loOkla.  290. 

chain,  52  La.  Ann.  448;  Slate  v.   Mc-  199,     1.  State  v.  Stevens,  (S.  Dak. 

Clellan.  23  Mont.  532:  Gray  v,  Metro-  1902)92  N.  W.  Rep.  420.    See  also  State 

politan  St.    R.  Co.,    165   N.    Y.    457;  v.  Bone.  114  Iowa  537. 

Jackson  v,  Missouri,  etc.,  R.  Co.,  23  8.  Ackerstadt  v.  Chicago  City  R.  Co., 

Tex.  Civ.  App.  319.    See  also  Com.  v.  194  111.  616;  St.  Louis,  etc.,  R.  Co.  v. 

Burton,  183  Mass.  461.  Vance,  9  Kan.  App.  565;  Stem  v.  Stan- 

8.  Turner  r.  State,  (Tex.  Crim.  1899)  ton,  184  Pa.  St.  468;  Baker  v,  Sherman, 

SI  S.  W.  Rep.  366;  International,  etc.,  7iVt.  439'    See  also  People  v.  McArron, 

R.  Co.  V.  Lxxke,  (Tex.  Civ.  App.  1902)  121  Mich,  i;  Hayes  9.  Metropolitan  St. 

67  S.  W.  Rep.  1082.     See  also  Martin  R.  Co.,  (Supm.  Ct.  App.  T.)  84  N.  Y. 

f.  Richmond,  etc.,  R.  Co.,  loi  Va.  406.  Supp.  271. 

8.  Merrell  v.  State,  (Tex.  Crim.  1902)  i99.     1.  Mechanics  Bank  v.  Wood- 

70  S.  W.  Rep.  979.  ward,  73  Conn.  470;  State  r.  Pyscher. 

4.  Halsey  v.  Adams.  63  N.J.  L.  330  (Mo.  1903)  77  S.  W.  Rep.  836;  Atlantic, 

\ciHng  8  Encyc.  of  Pl.  and  Pr.  123  etc.,  R.  Co.  v,  Reiger,  95  Va.  418,  hold- 
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190.  To  WhAt  Sztont  AllMrablt.  —  See  note  3. 

Y.  SSCALLnre   WiTVUIBS  —  For   BiuBiaatioii  Tooddag  V«w 
Hattar.  —  See  note  5. 

ISO.  7«r  B«-«zudaatlMi  on  Mattor  Alroady  60BO  bto.  —  See  note  I. 

To  Lay  Tonadation  for  Impeoohmoat.  —  See  notes  2,  3.     See  also 

Impeachment  and  Corroboration  of  Witnesses. 

To  Siylala  Prior  (Hatamoat.  —  See  notes  5,  6. 

131.  TL  Sditttal  avb  SmuusBiTTTAL.  —  See  note  i. 
1S9.  Toitimoaj  ia  BobattaL  —  See  note  I. 

153.  STidoaoo  ia  Svirobattal.  —  See  note  3. 

154.  See  note  i. 

lag  that  the  court  may  in  its  discretion  nati,  etc.,  R.  Co.  v,  Thompson,  la  Ohio 

stop  the  recross-examination  where  it  Cir.  Dec.  326;  Little  v.  State,  39  Tex. 

finds  that  the  privilege  is  being  abused.  Crim.  654. 

AUowaaoo  A  Bowoii  sismimtioa  Bis-  S.  Sute  v.  Brown,  (La.  1904)  35  So. 

r.  —  State  v.  Haab,  105  La.  230.  Rep.  818  [citing  8  Encyc.  of  Pl,  and 

S.   Atlantic,  etc.,   R.  Co.    v,  Pr.  130];  Ash  ton  r.  Ash  ton,  11  S.  Dale. 

Reiger,  95  Va.  418.  610;  Crawleigh  cr.  Galveston,  etc.,  R. 

S.  Hamilton  v.  Smith,  74  Conn.  374,  Co.,  28  Tex.  Civ.  A  pp.  260.    See  also 

holding  that   the  fact  that  a  certain  Sayles  v,  Fit2  Gerald,  72  Conn.  301. 

question  in  recross-examination  is  ger-  Inolovaat  Hatters.  —  But  a  witness 

mane  to  the  cross-examination  does  cannot  be  recalled  and  cross-examined 

not  pfevent  its  rightful  exclusion  where  upon  an  irrelevant  and  collateral  issue 

it  is  not  germane  to  the  redirect  ex-  for  the  sole  purpose  of  impeachment. 

aminatioo.  State  v.  Caudle,  174  Mo.  388. 

ft.  State  If.  Brown,  (La.  1904)  35  So.  A  Delbadaat  Who  Has  Testiflsd  ia  Sis 

Rep.  818  Uiiimg  8  Encyc.  of  Pu  and  Owa  Behalf  may  be  recalled  like  any 

Pr.  129J;  Dixon  v.  State,  116  Ga.  186;  other  witness,  in  order  to  lay  a  predi- 

Eldridge  v.  Com.,  (Ky.  1899)  54  S.  W.  cate  for  his  impeachment.    State    v. 

Rep.  10;  State  v.  Robertson,  (La.  1903)  Favre,  51  La.  Ann.  434;  Clay  v.  State, 

35  So.  Rep.  375;  State  v,  Ekanger,  8  40  Tex.  Crim.  593. 

N.  Dak.  550;  Darter  v.  Sute.  39  Tex.  8.  See    Louisville,   etc.,    R.  Co.  v. 

Crim.  40;  Norris  v.  State,  (Tex.  Crim.  Alumbaugh,    (Ky.     1899)    51    S.    W. 

1901)  64  S.  W.  Rep.  1044.  Rep.  18. 

Whothor  tfao  Trial  flhoaU  Bo  •ospeadod  ft.  Central  of  Georgia  R.  Co. -v.  Duf- 

or  Bsiayod,  after  having  been  entered  fey,  116  Ga.  346;  Texas,  etc.,  R.  Co.  v, 

upon,  until  a  witness  who  had  already  Goldman,  (Tex.  Civ.  App.  1899)  51  S. 

been  examined  and  discharged  should  W.  Rep.  275;  Bailey  v,  Seattle,  etc.,  R. 

be  sent  for  and  re-examined  is  within  Co.,  32  Wash.  640. 

the  discretion  of  the  court.     Wells  v,  0.  Clayton  v.  State,  (Tex.  Crim.  1898) 

Sute,  131  Ala.  48.  44  S.  W.  Rep.  165. 

Vador  a  Koataoky  fttatato  providing  131.    1.  Kefifer  r.  State,  (Wyo.  1903) 
that  "  no  person  shall  testify  for  him-  '  73  Pac.  Rep.  556. 

self  in  chief,  in  an  ordinary  action,  133*    1.  Hoopeston  First  Nat.  Bank 

after  introducing  other  testimony  for  v.  Lake  Erie,  etc.,  R.  Co.  174  111.  36; 

himself  in  chief,"  it  was  held  that  the  Baer  v.  State,  59  Neb.  655;  McClellan 

introduction  of  other  testimony  after  v,  Hein.  56  Neb.  600;  State  v,  Webb, 

the  party  had  testified  for  himself  in  18  Uuh  441  [each  citing  8  Encyc.  of 

chief  did  not  preclude  the  riffht  to  give  Pl.  and  Pr.  132].    See  also  Order  of 

farther  testimony  upon  recall.    Louis-  Proof. 

▼ille  Ins.  Co.  v.  Monarch,  99  Ky.  578.  188«    8.  State  v.  Summer,  55  S.  Car. 

IM*  1.    Chicago,    etc.,    R.   Co.   v.  33,  per  Pope,  J.,  quoting  8  Encyc.  of 

Eaton,  96  111.  App.  570,  affirmed  \<^  III.  Pl.  and  Pr.  133. 


441;  Anderson  Transfer  Co.  v.  Fuller,  134.    1.  State  9.  Summer.  55  S.  Car. 

174  in.  321 ;  Bolen  v.  People,  184  III.  32,/er  Mclver,  C.  J.,  quoting  8  Encyc. 

338;  People  V,  Reilly,  49  N.  Y.  App.  of  Pl.  and  Pr.  134;  McLean  v.  Paine, 

Oiv.  318;  Brandon  v.  Lake  Shore,  etc.,  181  Mass.  287,  holding  that  whether  a 

R.  Co.,  8  Ohio  Cir.  Dec.  642;  Cincin-  witness  shall  be  allowed  on  surrebuttal 
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1S4.  TIL  Aviwsu  lIirsT  Be  Ssspovsite  to  Qirs8Tiov&  —  See 
notes  3, 4.  See  also  Withdrawing  and  Striking  Out  Evi- 
dence. 

ISA.  ym  BmsfKure  Xxxoet  —  1.  In  OeneraL  —  See  notes 

I,  2,  3- 

ISC  limitotiMi  and  Applieattoii  of  Eid«.  —  See  note  2. 
1S7.  8.  Time  of  Haling  Hemorandnm.  —  See  note  2. 

to  testify  again  to  conversations  irhich  striclcen  out  upon  motion.      Emst^v. 

he  lias  already  given  is  witliin  the  dis-  Estey   Wire   Worlcs    Co.,   (Supm.  Ct. 

cretion  of  the   trial   court.    See  also  App.  T.)  21  Misc.  (N.  Y.)  68. 

Order  op  Proof.  I3(^.    1.  Rogers  v,  U.  S.  Fidelity. 

1S4.    S.  Alabama  Steel,  etc.,  Co.  v.  etc.,  Co.,  (Supm.  Ct.  App.  T.)  84  N.  Y. 

Wrenn,   136  Ala.  475;  Long  v.  State,  Supp.  203. 

118  Ga.  319;  Southern  Indiana  R.  Co.  2.  Akins  v.  Georgia  R.,  etc.,  Co.,  iii 

V.  Davis,  (I nd.  App.  1903)68  N.  E.  Rep.  Ga.  815;    O'Brien    v.  Stambacb.    101 

191;  Union  L.  Ins.  Co.  v.  Jameson,  31  Iowa  40;   Evans  v.  Murphy,  87  Md. 

Ind.  App.  28;  Haggerty  v.  Strong,  10  498;  Loose  v.  State,  (Wis.  1903)  97  N. 

S.  Dale.  585.  W.  Rep.  526.     See  also  Pierce  v.  Ban- 

4.  Skelley  v.  Vail,  27  Ind.  App.  87.  gor,  etc.,  R.  Co.,  94  Me.  171. 

niimg  8  Encyc.  of  Pl.  and  Pr.   134.  8.  Wittmann  v,  Wittmann,  no  III. 

See  also  the  following  cases:  App.  201,  citing  8  Encyc.  of  Pl.  and 

AUtbama^  —  Ramsey  v.  Smith,  (Ala.  Pr.  135,  and  supporting  the  text  para- 

1903)  35  So.  Rep.  325;  Birmingham  R.,  graph  generally,  but  holding  the  memo- 

etc.,  Co.  r.  Jackson,  136  Ala.  279.  randum    in    the    case    at    bar    to  be 

CmH/amim,  —  Baker  v,  Borello,  136  inadmissible;  State  v.  Magers,  36  Ore- 

Gal.  160.  gon  38.     See  also  Maberry  v.  Holbrook, 

C4»/(>r«4/(9.  —  Crawford  v,  Birkins,  16  182  Mass.  463. 

Colo.  App.  53a.  136*    S.  Coxe  v.  Milbraih,  no  Wis. 

ImHtm.  —  Golibart  v.  Sullivan,  30  499. 

Ind.  App.  428.  137.     2.    California.  —  People    v. 

Imdian    Territory,  —  See    Chicago,  Vann,  129  Cal.  118. 

etc.,  R.  Co.  V.  Hoover,  3  Indian  Ter.  Florida.  —  Volusia  County  Bank  v. 

693.  Bigelow,  (Fla.  1903)  33  So.  Rep.  704. 

/otm^  ^  A.  A.  Cooper  Wagon,  etc.,  Illinois.  —  Sibley    Warehouse,    etc., 

Co.  9.  Barnt,  (Iowa   IQ04)  98  N.  W.  Co.  v.  Durand.  etc.,  Co..  102  111.  App. 

Rep.  356;  Murphy  v.  McCarthy,  108  4o6,a^rOT^</20o  III.  354:  West  Chicago 

Iowa  38;   Ridler  9.  Ridler,  103  Iowa  St.   R.   Co.   v.   Kromshinsky,   86    111. 

470.  App.  17. 

M^ryltmd,  —  Brashears  v.  Orme,  93  Iowa.  —  State  Bank  v.  Brewer,  too 

Md.  442.  Iowa  576. 

^(MtAiiM.  —  Liaker  v.  0*Rourke,  28  A'tntucAy.  —  Fuquu  v.    Com..    (Ky. 

Mont,  lao.  1903)  73  S.  W.  Rep.  782. 

AV^rn^M. -^  Missouri  Pac.  R.  Co.  V.  AfarylanJ.  ^  Evslus  v.   Murphy,  87 

Fox,  60  Neb.  }}i;  Chicago,  etc.,  R.  Co.  Md.  498. 

r.  Sturey,  55  Neb,  137.  iVfw  Jersey.  —  Myers  v.  Weger,  62 

TtJNts,  —  Griflis  V,  Payne,  9a  Tex.  N.  J.  L.  432. 

§93;    Minor  r.   Lumpkin,  (Tex.  Civ.  jVnu   Kwi.  —  Haffner  v.   Schmuck, 

App.  1890)  53  S.  W.  Rep.  365.  49  N.  Y.  App.  Div.  193.  affirmed  168  N. 

wtoa  Aaawtt  It  Partly  Biqp 


—  Y.  649. 
Weeks  •♦,  Hutchinson,  (Mich.  1903)  97        Or^'^.wf .  —  Sute  v.  Magers,  35  Ore- 

N.  W,  Rep.  695;  Knoll  r.  Third  Ave.  gon  520. 

R.  Co.,  46  N.  y.  App.  Div.  527,  a  firmed        South  Dakota,  —  State  v.  Stevens,  (S. 

168  N,  Y.  59a;  Jones  f .  New  York  Cent..  Dak.  190a)  92  N.  W.  Rep.  420. 
etc.,  R.  (Jo.,  46  N.  Y.  App.  Div.  470;        6^te^.  —State  v,  Haworth,  24  Utah 

Circleville  9.  Sohn,  ti  Ohio  Cir.  Dec.  398. 

10),  iuaiaininff  generally  the  doctrine        Waskinftton.  —  State  r.  Douette,  31 

of  the  originalnote.  Wash.  6. 
Am  Aatww  la  aa  lataRetalory  Wider  a        United  States,  ~- Bsiilty  v.  Warner, 

'    k|  If  not  responsive,  may  be  (C.  C.  A.)  118  Fed.  Rep.  395.    See  also 

aa4 


VoLVIIl.    EXAMINATION  OF  WITNESSES.    1S8-14S 

1S8«  ClmuMtMMt  to  !•  OoniUmd  U  Applylaf  XaU.  —  See  note  I. 
1S9.  3.  Ibiiiorftada  Made  by  Othtr  Penoni.  -r-See  note  i. 
14#«  See  note  i. 

4.  Vae  of  Copiei*  —  See  notes  2,  3. 
141*  See  note  2. 

149.  See  note  I. 

WhMi  Jaemarj  to  Produo  OrigiaaL  —  See  note  2. 

5.  Eight  of  Party  to  Inipeet  Paper  —  r^pon  Hot  la  Gewt  — 
See  note  3. 

14S«  If  P^piffi  Aro  ia  Gout.  —  See  notes  i,  2. 

Tribune  Abooc.  v.  Follwell,  (C.  C.  A.)  S.  Stephan  v.  Metzger,  95  Mo.  App. 

107  Fed.  Rep.  646.  609  \ciHng  8  Encyc.  of  Pl.  and  Pk. 

1M«    1.  Ojrlerv.Dautoff,  36  Oregon  140];  Haines  v.  Cad  well,  40  Oregon 

357.    See  also  Jones  v.  State.  54  Ohio  329.    See  also  Curry  r.  Charles  Warner 

St.  I.  Co..  2  Marir.  (Del.)  98. 


1.  Lenney  v,  Finley,  xiS  Ga.  141.     S.    Kipp    v.    Silverman,    35 

437  [n'AW  8  Encyc.  of  Pl.  and  Pr.  Mont.  396;  Welch  r.  Greene,  34  R.  I. 

138  (i3Q)r;   Milwaukee  Har^rester  Co.  515,  Wa>^  Erie  Preserving  Co.  v.  Miller, 

tr.  Tymtcb,  68  Ark.  335;  Ellis  v,  Baird,  52  Conn.  444.    See  also  McCormick  v. 

31  Ind.  App.  395;  Western  Union  Tel.  Cleal,  is  App.  Cas.  (D.  C.)  335. 

Co.  V,  Collins,  7  Kan.  App.  97;  Clatk  143.    1.  See  McCormick  v.  Cleal, 

tf.  National  Shoe,  etc..  Bank,  33  N.  Y.  is  App.  Cas.  (D.  C.)  335. 

App,  Div.  316,  ajgirmtd  164  N.  Y.  408;  S.  Volusia  County  Bank  v,  Bigelow, 

State  V,  Magers,  35  Oregon  520;  Oyler  (Fla.  1903)  33  So.  Rep.  704  \<^*ing  8 

v.Dautoff,  36  Oregon  357;  Pacific  Coast  Encyc.  of  Pl.  and  Pr.  143];  States. 

Steamship    Co.    p.    Bancroft- Whitney  Magers,  36  Oregon  38.     G^m^ar^  Pierce 

Co.,  (C.  C.  A  )  94  Fed.  Rep.  180;  Breese  r.  Bangor,  etc.,  R.  Co.,  94  Me.  171. 

V.  U.  S.,  (C.  C.  A.)  106  Fed.  Rep.  680.  S.  Sute  v,   Magers.  36   Oregon  38 

A  OopMltlmi  made  by  another  person  \QuoHng  8  Encyc.  of  Pl.  and  Pr.  143J; 

in  the  presence  of  the  witness  may  be  Loose  v.  State,  (Wis.  1903)  97  N,  W. 

used  by  the  witness  to    refresh    his  Rep.  526,  wherein  it  was  held  that  the 

memory.    State  v.  Finley,  118  N.  Car.  fact  that  the  memorandum  from  which 

1 161.  a  witness  has  refreshed  his  memory  is 

WhMO tho  WltaoM  Ugao  a Komoraadaa  not  produced  in  court  at  the  time  when 

made  by  another  person,  he  may  prop-  he  gives  his  te9timony  may  go  to  his 

crly  use  it  to   refresh    his  memory,  credibility,  but  not  to  his  competency, 

Athens  Car.,  etc.,  Co.  9.  Elsbree,  19  unless  the  witness  has  unreasonably 

Pa.  Super.  Ct.  618.    See  also  Burks  v.  refused  to  obey  the  order  of  the  court 

State.  40  Tex.  Crim.  167.  for  its  production. 

IMu    1.  Akins  v.  Georgia  R.,  etc.,  Whoro  Vo  Boqvost  lor  tho  Prodaetloa  of 

Co ,  III  Ga.  815;  U.  P.  Steam  Baking  tho  Komeraadiua  was  made,  a  motion 

Co.  V.  Omaha  St.  R.  Co.,  (Neb.  1903)  to    strike    out  fhe  testimony  on  the 

94  N.  W.  Rep.  S33:  Titus  r.  Gunn,  (N.  ground  of  nonproduction  of  the  writing 

J.  1903)  55  Atl.  Rep.  735;    Missouri,  was  rightly  refused.    State  v.  Magers, 

etc.,  R.  Co.  V.  Hnggins,  (Tex.  Civ.  36  Oregon  38. 

App.  1809)  53  S.  W.  Rep.  1039;  Stewart  143.    1.  Volusia  County  Bank    v. 

r.  Morris,  (C.  C.  A.)  88  Fed.  Rep.  461.  Bigelow,  (Fla.  1903)  33  So.  Rep.  704 

i.  Anderson  v.  English,  Z3i  Ala.  373;  Vciiingti^  Encyc  of  Pl.  and  Pr.  143]; 

Bredt  v.   Simpson,  95   111.  App.  333;  Smith    v,    Jackson,    113    Mich.    511; 

Pierce  v.  Bangor,  etc.,  R.  Co.,  94  Me.  Schwickert  r.  Levin,  76  N.  Y.  App. 

171;  Frisdel  V.  Schaikewiu,  16  N.  Y.  Div.  373;  Mt.  Terry  Min.Co.  v.  White, 

App.  Div.  143:  Haines  v.  Cad  well,  40  10  S.  Dak.  620. 

Oregon  339;  Riley  v.  Sute,  (Tex.  Crim.  Other  latrios  ia  SaaM  Book.  —  Parks 

1898)44  S.  W.  Rep.  498.  r.   Bievel,  (Colo.  App.   1903)  69  Pac 

A  Bifovtar  of  aa  laiaraaoo  Oonpaay  Rep.  373. 

may  use  a  copy  of  his  report  to  refresh  S.  State  v,  Magers,  36  Oregon  38, 

his  memory.    Edwards  v«  Gimble,  303  quoting  8  Encyc.  of  Pl.  and  Pr   143. 

Pa.  St  30W  Proi«r  Applioation  for  the  privilege  of 
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14S.  6.  Paperi  Whieh  May  Be  Vied.  —  See  note  3* 

144«  Aooomit  Books.  —  See  note  i. 

■omonuidiua  of  Toftimony.  —  See  note  2. 
14ff«  StonognpUo  Votoi.  —  See  note  I. 

Bill  of  FftrtionUn  or  Lottor.  —  See  note  2. 
146«  7.  Admisiibility    of    Heiiioraiida   in   Evidenea  —  OtaoimUj 

InadmiMiblo.  —  See  notes  1,2,  3,  4. 

Vo  Iidopoadont  BoooUootioa.  —  See  notes  5,  6. 

inspectihj^  the  memoranda    must  be  dependent  recollection  of  such  tesii- 

made  by  opposing  counsel.     Parks  v,  mony);  Connell  v.  State,  (Tex.  Crim. 

Biebel,  (Colo.  App.  1902)  69  Pac.  Rep.  1903)  75  S.  W.  Rep.  512.    See  to  the 

273.  same  effect  Higglns  r.  State.  157  Ind. 

la  tho  Absoneo  of  aa  Ordor  of  Court  re-  57  {followed  in  Keith  r.  State,  157  Ind. 

quiring  ihe  witness  to  show  the  memo-  376j;  Pennsylvania  Co.  v.  Trainer,  5 

randa  to  counsel  upon   demand,  the  Ohio  Cir.  Dec.  519,  12  Ohio  Cir.  Ct.  66; 

testimony  of   the  witness  will  not  be  Culler  v.  Territory,  8  Okla.  loi;  Slate 

disallowed.     Parks    v.    Biebel,   (Colo.  v.  Bartmess,  33  Oregon  1 10. 

App.  1902)  69  Pac.  Rep.  273.  S.  Bill  of  Partioalars.  —  Compare  Titus 

143*    S.  Hodgkins  v.  Smith,  104  111.  v.  Gunn,  (N.  J.  1903)  55  All.  Rep.  73s. 

App.  420.  wherein  it  was  held  that  the  witness 

Tho  Booordi  of  tho  Weathor  Bureau  could  not  testify  from  the  bill  of  par- 

may  be  used  by  ihe  officer  who  made  ticulars  where  there  was  nothing  to 

them,  to  refresh  his  memory.     Weber  show  that  he  had  participated  in  its 

V,  Collins,  139  Mo.  501.  preparation  or  had  any  personal  knowU 

A  Tiokot  substantially  identical  with  edge  ot  its  accuracy, 

another  one  may  be  used  by  a  general  l46«    1.  See  Black  v.  Pate,  130  Ala. 

passenger  agent  to  refresh  his  memory  514. 

in  lestifyini;  about  the  latter.     Howard  S.  People    v.   Vann,    129   Cal.   118; 

V.  Chesapeake,  etc.,  R.  Co.,  11  App.  Foley  v.   State,  (Wyo.  1903)  72   Pac. 

Cas.  (D.  C.)  300.  Rep.  627.    See  also  Ellis  v,  Baird,  31 

144I.  1.  Haffner  r.  Schmuck,  49  N.  Ind.  App.  295;  Moran  v,  Societe  Catho- 

Y.  App.   Div.   193,  affirmed  i68  hf.  Y.  lique,  etc.,  107  La.  286;  Smith  v.  Ilaw- 

649;  Clark  V,  National  Shoe,  etc.,  Bank,  ley,  14  S.  Dak.  638. 

32  N.  Y.  App.  Div.  316,  affirmed  164  N.  8.  Wilson  v.  Com.,  (Ky.  1900)  54  S. 

Y.  498;   Shannon  v.  Castner,  21  Pa.  W.  Rep.  946;  Kipp  v.  Silverman,  25 

Super.   Ct.   294.     See   also  Myers    r.  Mont.  296.    See  also    McCormick  v. 

Weger,  62  N.  J.  L.  432;  Tribune  Assoc.  Clcal,  12  App.  Cas.  (D.  C.)  335. 

V.  Foil  well,  (C.  C.  A.)  107  Fed.  Rep.  646.  4L  But  see  Alabama,  etc.,  R.  Co.  9. 

S.  Votoi  ox  Former  Tofttaway.  —  Peo-  Fried,  81  Miss.  314. 

pie  V.  Durrant,  116  Cal.  179;  Fitzpatrick  6.  See  Sherlock  v.  German-American 

V,  State,  37  Tex.  Crim.  20.    See  also  Ins.  Co.,    21    N.    Y.    App.    Dir.    r8. 

People  V,  Joy,   135  Cal.   xix,  66  Pac.  affirmed  162  N.  Y.  656. 

Rep.  964.  6.  Anderson  v.  English,  121  Ala.  272; 

BciWiitioBi.  —  Vosburg  v.  Brown,  119  Wright  r.  Wright,  58  Kan.  52s;  Garden 

Mich.  697;  Carpenter  v.  State,  (Tex.  City  v.  Heller.  61  Kan.  767;  Sherlock 

Crim.  1899)  51  S.  W.  Rep.  227,  wherein  v,  German-American  Ins.  Co.,  21  N. 

it  was  held  that  Ihe  prosecudon  might  Y.  App.  Div.  18,  affirmed  162  N.  Y.  656; 

read   his  deposition  to  an   unwilling  Bourda  r.  Jones,  no  Wis.  52.    See  also 

witness  who  could  not  read  it,  in  order  Crane   Lumber  Co.   v.    Bellows,    116 

to  refresh  his  memory.  Mich.  304;  Franks  v.  State.  (Tex.  Crim. 

Toftbaoay  Bofbro  Graad  Jury.  —  Lut-  1898)  45  S.  W.  Rep.  1013. 

trell  p.  Sute,  40  Tex.  Crim.  651 ;  Burks  Tho  Komoraadaai  Hood  Mot  Bits  Booa 

fr.  State,  40  Tex.  Crim.  167.  Kado  by  tho  Witaov,  but  may  b)e  that 

146.     1.  Stoaograpldo  Votoi.  —  Peo-  of  another,  provided  the  witness  knew 

pie  fr.  Sexton,  132  Cal.  37;  Wright  v.  when  it  was  made  or  shortly  thereafter 

Wright,  58  Kan.  526  (wherein  it  was  that  the  statements  contained  therein 

held   that  a  court  stenographer  may  were   true,  and  correctly    represented 

read   bis  notes  of  the  testimony  at  a  the  transactions  it  purported  to  repre- 

former  trial  even  though  he  has  no  in-  senu    Clark   ».   National    Shoe,  etc., 

886 


Vol.  VIII.    EXAMINATION  OF  WITNESSES.    147-lSO 

147.  DL  EzAinvATiov  of  Accused  iv  Cbhuval  CAflSS  — 2. 
Crofla-examination  —  Waiver  of  PriTilegt.  —  See  note  5. 
148«  Bzt«at. —  See  note  i. 

IMinidaiit't  Aeetnuit  of  Hit  Bolngt.  —  See  note  2. 
149«  Point  Hot  Toaohod  upon  Diroet  Examination.  —  See  note  I. 
ISO.  See  note  i. 

Bank,  33  N.  Y.  App.  Div.  316,  affirmed  Wyoming,  ^-  Johnson    v.    State,    8 

164  N.  Y.  498.  Wyo.  494. 

147.    6.  Guy  v.  State,  90  Md.  39,  United  States.  ^  Fitzpatrick  v.  U.  S., 

f  mating  8  Encyc.  of  Pl.  AND  Pa.  147.  178  U.  S.  304. 

See  also  the  following  cases:  See  also  supra,  II.  6.  ^.  Commission 

Aiahama,    —    Smith     v.    State,    137  of  Crime,  Etc, 

Ala.  32.  Soealling  Defendant.  —  Keller  v.  Alex- 

California.  —  People  v,  Arnold,  116  ander,  34  Tex.  Civ.  App.  186;  Hamilton 

Cal.  682.                                                    ■  p.' State,  (Tex.  Crim.   1900)  60  S.  W. 

Connecticut,  —  Compare  State  v,  Nus-  Rep.  39. 

seoholtz, (Conn.  1903)55  Atl.  Rep.  589,  149.    1.  Wallace  v.  State,  41   Fla. 

holding  it  to  be  ground  for  a  new  trial  547;    State  v,   Worton,    139   Mo.    526; 

that  the  defendant  was  asked  on  cross-  Johnson  v.  State,  8  Wyo.  494.     See  also 

examination  (he  having  given  no  evi-  Hurst  r.  State,  133  Ala.  96;  People  v, 

dence  of  character)  whether  he  had  ever  Goodwin,  132  Cal.  368. 

been  arrested,  and  that  a  part  of  his  8.  Compare  Johnson  v.  State,  8  Wyo. 

answer,  denying  guilt  of  the  charge  on  494. 

which  he  had  been  previously  arrested,  Snlgoet  Opened  by  Direet  Examination, 

was  stricken  out.  — Wallace  v.  Stale,  41  Fla.  547;  State 

Florida, —  Wallace  v.  State,  41  Fla.  v.  Cain,  106  La.  708. 

547:  Copeland  v.  State,  41   Fla.  330;  149.    1.  Bole  Adopted  in  Oregon. — 

Milton  V,  State.  40  Fla.  351.  State  v,  Bartmess,  33  Oregon  no;  State 

Indiana,  — ^  Baehner  v.  State,  35  Ind.  v.   Miller,  43    Oregon   325.     See  also 

App.  597.  Fitzpatrick  v.  U.  S.,  178  U.  S.  304. 

Kansas.  —  State  v.  Snyder,  8  Kan.  loO*     1.  Lewis  v.  Territory,  (Ariz. 

App.  686.  1900)  60  Pac.  Rep.  694;  State  v.  Lar- 

Kentucky.  —  Justice  v.   Com.,   (Ky.  kins,  5   Idaho  300;  State  v,  Cunning- 

1898)46  S.  W.  Rep.  499.  ham,  154  Mo.  i6t;  State  v.  Miller.  156 

L^tUsiana,  —  State  r'.  Robinson,   53  Mo.  76;  State  v,  Fisher,  163  Mo.  169; 

L^.  Ann.  541;  State  v.  Cain,   106  La.  State  v.  Hathhorn,  166  Mo.  229;  State 

70^  V.  Fullerton,  90  Mo.  App.  411;  State  v. 

Afichigan,  —  People  v.  Gray,  (Mich.  McGee,  55  S.  Car.  247.     Sec  also  Fiiz- 

1904)  98  N.  W.  Rep.  361.  Patrick  v.  U.  S.,  178  U.  S.  304. 

New  Jersey,  —  State  v,  Zdanowicz,  Unimportant  Matter  —  Harmless  Error. 

(N.  J.  1903)  55  Atl.  Rep.  743.  —  State  v.  Moore,  32  Oregon  65. 

New  York,  —  People  v,  Conroy,  153  An  AocompUoe  has  been  held  to  l>e 

N.  Y.  174.  subject  to  the  same    rule.     State    v. 

North  Dakota,  —  State  v.  Rozum,  8  Kennedy,  154  Mo.  268. 

N.  Dak.  548.  California.  —  People  v.  Arrighini,  122 

Oklahoma, — Asher  v.  Territory,   7  Cal.  I3i;  People  v.  Holmes,  118  Cal. 

Okla.  188.  444,  construing  Pen.  Code  Cal.,  §  1323; 

Pennsylvania,  —  Com.   v.    House,  6  People  v.  Dole,  123  Cal.  486,  affirming 

Pa.  Super.  Ct.  93.    See  also  Com.  v,  on  this  point  (Cal.  1898)  51  Pac,  Rep. 

Craig,  19  Pa.  Super.  Ct.  81.  945,  and  holding  that  any  fact  may  be 

South  Carolina.  —  State  v.  Mitchell,  called  out  on  cross-examination  which 

56  S.  Car.  534.  a  jury  might  deem  inconsistent  with 

Texas. —  Holley   v.   State,   39   Tex.  the  direct  testimony  of  a  witness,  and 

Crim.   30T;    Mirando    v.   State.  (Tex.  a  defendant  testifying  in  his  own  be- 

Crim.  1899)  50  S.  W.  Rep.  714;  Dickey  half  is  in  this  respect  put  upon  the  same 

V.  Slate,   (Tex.  Crim.   1900)  56  S.   W.  plane  with  other  witnesses.    See  also 

Rep.  637.  People  v.  Gleason,  122  Cal.  370;  People 

Washington. — State  v.  Melvem,  33  v.  Morton,  139  Cal.  710. 

Wash.  7.  Oregon.  —  State  v.  Miller,  43  Oregon 

Supp.  PI.  A  Pr.— S3  887 
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191«  Compltto  WaiTor  «f  FrlTilegt.  —  See  note  I. 

325,  holding  that  **  the  statute,  how-  151.    1.  Gay  v.  State,  90  Md.  99 

ever,  it  not  to  receive  an  unduly  re-  [citing  8  Encyc.  op  Pl.  and  Pk.  151, 

stricted   or  narrow  construction,   and  nolel;    People    v.   Dupounce,    (Mich, 

the  cross-examination  must  extend  the  1903)  94  N.  W.  Rep.  388;  Barkmao  v. 

inquiry  to  facts  and  matters  manifestly  State.  (Tex.  Crim.  1899)  53  S.  W«  Rep. 

germane  and  relevant  to  the  facts  testi-  69,  affirmed  ^i  Tex.  Crim.  105. 

fied  to  in  chief ,  tending  to  their  expla.-  Dlikoii.  —  Chicago    City    R.  Co.  v. 

nation  and   elucidation,   and   in    this  Canevin,  73  III.  App.  81,  wherein  the 

respect  may  be  as  searching  and  broad  rule  was  applied  in  a  civil  case, 

as  the  foundation  upon  which  it  rests.'*  Othar    CrlmM.  —  Ashcraft    v.    Com., 

WasUagloii. -— See  State  v.  Melvern,  (Ky.  1901)  60  S.  W.  Rep.  931,  cHing 

33  Wash.  7.  Saylor  v.  Com.,  97  Ky.  184. 
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157.  L   Iv    OBirsRAL  —  1.  Fonotioni  of  Exceptioni  and  Objeo- 
tioni.  --See  note  a. 

2.  Heeeiiity  for   Objootions — a.  Rule    Stated.  —  See 
note  I. 

15T,    a,  '*  Th«  Olgaot  of  aa  SzMpfcloii  111.  47,  affirming  68  111.  App.  609;  Chi* 

is  to  invite  the  attention  of  the  trial  cago,  etc.,  R.  Co.  v.  Gnmes,  71   111, 

judge  to  an  alleged  error."     Denver  v.  App.  397;  Dorn  v,  Farr,  179  111.  no. 

Hyatt,  28  Colo.  129,  citing  Ritchey  v,  Indiana,  —  See  Smyth  v.  State,  158 

People,  23  Colo.  314.  Ind.  333;  Malott  v.  State,  158  Ind.  678; 

An  AfliigamMit  of  Xrron  does  not  per-  English  v.  Randle,  29  Ind.  App.  681. 

form  the  functions  of  exceptions  and  loiua^  —  Crynes  v.  independence,  11$ 

objections.     McGurn    v.   Mclnnis,   34  Iowa  448:  Tuttle  v.  Wood,  1x5  Iowa 

Nev.   370.    See    also    Assignment  of  507;  West  Side  Lumber  Co.  v.  Hatha- 

Errors.  way,    115  Iowa  654;  Buser  v.  Cedar 

THToloafl  Szeopfcloiis  will  be  ignored.  Rapids,  115  Iowa  683;  Bird  v,  Phillips, 

Mulligan  v.  Montana  Union  R.  Co.,  19  115  Iowa  703;  Liefheit  v,  Jos.  Schlitz 

Mont.  135.  Brewing  Co.,  106  Iowa 451. 

1.  Cone   V.   Montgomery,   25    Colo.  Kansas.  —  Brown  r.  Flower,  9  Kan. 

277;  Nealis  r.  Meyer,  (Snpm.  Ct.  App.  App.  536;  Bishop  v,  McHenry,  4  Kan. 

T.)  .21  Misc.  (N.  Y.)  345;  Cook,  etc.,  App.  425. 

Co.  V.   Haan,  (Snpm.  Ct.  App.  T.)  21  Kentucky,  —  Ellis   v,  Ellis,   104  Ky. 

Misc.  <N.  Y.)  346,  citing  8  Encyc.  of  121. 

Pl.  and  Pr.  157.     See  also  the  follow-  Louisiana,  —  Ft.   Wayne   First  Nat. 

ing  cases:  Bank  v.  Ft.  Wayne  Artificial  Ice  Co., 

Alabama,  —  Alabama    Midland    R.  105  La.  133. 

Co.  V.  Johnson,  123  Ala.  197.  Michigan,  —  Jaryls  v,  Flint,  etc.,  R. 

Arkansas,  —  Hadley    v.    Bryan,    70  Co.,  128  Mich.  61;  Huff  v.  Cole,  127 

Ark.  197;  Allen  v.  State,  70  Ark.  337;  Mich.    351;    Burton    v.   Variety   Iron 

Cathey  v,  Bowen,  70  Ark.  348.  Works,  126  Mich.  140;  Gruett  z/.  Dibble, 

California,  —  Hughes  v.  Alsip,   Ii3  126  Mich.  623. 

Cal.  587.  Minnesota,  —  Twaddle    v.    Menden- 

Colorado,  —  U.  S.  Security,  etc.,  Co.  hall*  80  Minn.  177. 

V,   Wolfe,    37    Colo.    218;    Phillips  v,  Mississippi,  — yi^xyXA^    v,   Sute,   80 

Curley,38  Colo.  34;  Carson  v.  Arvantes,  Miss.  491. 

27  Colo.  77.  Missouri,  —  U.   S.   Casualty  Co.   v, 

Florida,  — Wallace  v.  State,  41  Fla.  Kacer,  169  Mo.  301;  Hanlon  v,  Pulitzer 

547.  Pub.  Co.,  167  Mo.  121;  Ward  v.  Board 

Georgia,  —  Kahrs  v.  Kahrs,  115  Ga.  of  Equalization,  135  Mo.  309;  Barber 

288;  Allen  V,  Harris,  113  Ga.  107.  Asphalt  Paving  C;*.  v.  Young,  94  Mo. 

Hawaii,  —  Yowell    v.    Gomes.    13  App.  304;  Wilson  t^.  Standard  Operal- 

Hawali  133.  ing  Co.,  93  Mo.  App.  121;  Kansas  City 

Idaho,  —  Bemier  V.  Anderson,  (Idaho  v,  Madsen,  93  Mo.  App.  143;  Corrigan 

1902)  70  Pac.  Rep.  1027.  V,    Kansas    City,  93    Mo.   App.   173; 

IlHnais,  —  Illinois  Steel  Co.  v,  Stpne-  Bozarth  v,  Lincoln  Legion  of  Honor, 

vick,  199  III.  133;  Chicago,  etc.,  R.  Co.  93  Mo.  App.  564.    See  also  Gardner  v, 

V.  Randolph,  199  111.  126,  affirming  loi  St.  Louis,  etc.,  R.  Co.,  135  Mo.  90. 

111.  App.  121;  Ellis  V,  People,  i^  III.  Montana, —SxaI^    v.    Shadwell.    26 

548;  McCaleb  v.  Coon  Run  Drainage,  Mont.  52;  Philipsburg  v.  Weinstein,  2t 

etc.,  Disu,    190    III.    549;    Gilbert    v,  Mont.  146;  Sanderson  z/.  Billings  Water 

Watts-DeGolyer    Co.,    169    111.     129,  Power  Co.,  19  Mont.  236. 

affirming  66   III.  App.  635.     See  also  Nebraska,  —  Coil   v.   Stale,  62  Neb. 

West  Chicago  St.  R.  Co.  v,  Yund,  169  15;   Jackett  v.   Bower,  63  Neb.  232; 


161-163   EXCEPTIONS  AND  OBJECTIONS.    Vol  VIII. 
ICI*  See  note  i. 

1«9.  b.  Limitations  and  Exceptions  to  Rule.  —  Sec 

notes  2,  3,  5. 

Sanford  V.  Litchenberger,  62  Neb.  501;  Ion    v.   Pulitzer    Pab.   Co.,   167   Mo. 

Hawver  v.  Parkway  Real  Estate  Co.,  I3i. 

62  Neb.  504;  Russell  v.  State.  62  Neb.  yaewslty  to  Repeat  OliJeetlOB  Wlfft 
512;  Union  State  Bank  v.  Mutton,  62  Error  Bapaatad.  —  If  a  principle  is  de- 
Neb.  664;  Creighton  University  v.  cided  in  the  trial  court  against  a  party, 
Riley,  50  Neb.  341;  Bell  v.  Rice,  50  after  proper  objection  and  exception 
Neb.  547;  Raymond  v.  Leinberger,  50  duly  taken  by  him  he  will  not  lose  the 
Neb.  815;  Dayton  Spice-Mills  Co.  benefit  thereof  on  appeal,  nor  waive 
V.  Sloan,  49  Neb.  622;  Fuller  v.  Cun-  his  exception,  by  failing  to  repeat  his 
ningham,  48  Neb.  857:  Mengedoht  r.  objection  upon  the  recurrence  of  the 
Van  Dorn,  48  Neb.  880;  Neitzel  r.  same  question  in  the  progress  of  the 
Lyons,  48  Neb.  892.  case.     H  err  in  v.  Daly.  80  Miss.  340. 

Nevada.  —  Paul  v.  Cragnaz,  25  Nev.  OlgoetionaVotPrflioiitodinlBtonMdialo 

293;  McGurn  v,  Mclnnis,  24  Nev.  370.  Appelate  Coort.  —  In  Cohrado  it  has 

New  Hampshire,  —  Amoskeag   Mfg.  been  held  that  on  a  writ  of  error  from 

Co.  V.  Manchester,  70  N.  H.  200.  the  Supreme  Court  to  the  Court  of  Ap- 

New  Mexico,  —  Conway    v.    Carter,  peals  no  objections  can  be  taken  from 

(N.    Mex.    1902)   68    Pac.    Rep.   941;  positions  urged  which  were  not  pre- 

Haynes  r.  U.  S.,  9  N.  Mex.  519*  sented  to  the  Court  of  Appeals.     Rob- 

New  York.  —  Dimon   r.    New  York  inson  p.  Denver,  etc.,  R.  Co.,  24  Colo. 

Cent.,  etc.,  R.  Co.,  173  N.  Y.  356;  Mat-  98.    See  also   Davis  v,  Dunlevy,  37 

teson  V,  Palser,  173  N.  Y.  404.  Colo.  244. 

North  Carolina,  —  Smith  v.  Atlanta,  161.    1.  Farmers,  etc.,  Ins.  Co.  v, 

etc.,  R.  Co.,  131  N.  Car.  616.  Dobney,  62  Neb.  2x3. 

Oklahoma,  —  Boyd  v.  Bryan,  11  Okla.  169.    S.  Seview  of  Judgutnt  of  la- 

56;  Rutter  V,  Territory,  11  Okla.  454;  ferlor  Appellato  Court.-— In  Colorado  it 

Osborne  v.  Case,  11  Okla.  479.  has  been  held  that  in  order  to  obtain  a 

Oregon,  —  Bennett  v.  Minott,  28  Ore-  review  by  the  Supreme  Court  of   a 

gon  339.  judgment  of  the  Court  of  Appeals,  the 

Pennsylvania,  —  Henry  v,   Zurflieh,  party  aggrieved  need  not  formally  ob- 

203  Pa.  St.  440.  ject  to  such  judgment  when  it  is  an- 

South  Carolina,  —  Kittles  v,  Williams,  nounced,  or  at  any  other  time,  or  take 

64  S.  Car.  229;  Ex  p.  Rountree,  57  S.  exceptions    to    the    decision.     Akron 

Car.  75.  Bank  v.  Dole,  24  Colo.  94,  in  which 

Vermont,  —  See  Enright  v,  Amsden,  case  there  was  no  statute  or  rule  of 

70  Vt.  183.  court  upon  the  subject. 

Virginia,  —  Sims  v,  Tyrer,  96  Va.  5;  Ex  Parte  Order.  —  In  St.  Louis,  etc.. 

Anderson  v,  Creston  Land  Co.,  96  Va.  R.  Co.  v.  Wear,  135  Mo.  230,  it  was 

257;  New  South  BIdg.,  etc.,  Assoc,  v,  held  that  the  want  of  an  exception  to 

Reed,  96  Va.  345;  Hite  v.  Com.,  96  Va.  an  objectionable  order  was  imniateiial 

489;  Tate  V,  New  York  State  Bank,  96  where  the  order  was  ex  parte  and  there 

Va.  765.  was  no  opportunity  to  object.    In  ad- 

IVashington,  —  Shephard  v,  Gove,  26  dition,  the  order  was  in  excess  of  the 

Wash.  452;  Walsh  v.  Bushell,  26  Wash,  court's  jurisdiction. 

576;  Oates  V,  Shuey,  25  Wash.  597;  la  Ohanoory  an  objection  not  made 

Tacoma    Grocery  Co.   v.   Barlow,   12  below  may  be  made  on  appeal  if  it  is 

Wash.  21.  one  that  could  not  have  been  obviated. 

U  tied  States. —TexM,  etc.,  R,  Co.  Enright  v,  Amsden,  70  Vt.  183. 

V.  Humble,  181  U.  S.  57.  3.  Barr  v,  Foster,  25  Colo.  38.    See 

Oonstitutional  Quostion.  —  Before  an  Rio  Grande  County  v.  Phye,  27  Colo, 

appellant  can  invoke  the  jurisdiction  107. 

of  the  Supreme  Court  to  decide  a  con-  Whoro  a  Vordiet  Appsan  from  tho 
stitutional  question  he  must  show  that  Baoord  to  Bo  a  VuUlty,  a  judgment  ten- 
he  claimed  in  the  trial  court  some  right  dered  thereon  will  be  arrested  on  ap- 
under  the  constitution  which  was  de-  peal  notwithstanding  the  fact  that  no 
nir- 1  to  him,  or  that  a  constitutional  objection  was  made  by  motion  in  arrest 
qu' «tion  10  his  own  disadvantage  was  of  judgment.  Girdner  v,  Bryan,  94 
ruled  in  hit  adversary's  favor.     Han-  Mo.  App.  27.    See  also  Verdict. 
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169«  3.  Time  to  Object  —  See  note  7. 

ISS*  5.  Wkat  Objeetion  Hast  Show.  —  See  note  i. 

(hdy  eroiadi  tteted  0«Biidored.  —  See  notes  2,  3. 

6.  Heoeiaity  for  Exceptioiit.  —  See  note  4. 

169«    6.  St.  Loais,  etc.,   R.  Co.  v.  Massachusetts,  —  P.   P.  Emory  Mfg. 

Wear,  135  Mo.  230.  Co.  v.  Rood,  182  Mass.  166;  Williams 

7.  Southern  California  Fruit  Exch.  v,  Clarke,  182  Mass.  316.  See  also 
V.  Stamm,  9  N.  Mex.  361;  Caitano  v.  Galligan  v.  Old  Colony  St.  R.  Co.,  182 
Metropoliun  St.  R.  Co.,  173  N.  Y.  565;  Mass.  211. 

Gntzman  V.  Clancy,  114  Wis.  589.  Michigan,  —  Wetmore    v,    Moloney, 

Objaoti«n  to  Appointmant  of  Tmstoe.  —  127  Mich.  372;  Heineman  v,  Sullivan, 
In  U.  S.  Casualty  Co.  v,  Kacer,  169  127  Mich.  682;  Tobin  t^.  Modern  Wood- 
Mo.  301,  it  «ras  held  that  exceptions  to  men  of  America,  126  Mich.  161;  Selby 
the  action  of  the  court  in  appointing  a  v,  Detroit  R.  Co.,  122  Mich.  311;  Hol- 
trastee  10  represent  the  deceased  bene-  man  v.  Union  St.  R.  Co.,  114  Mich. 
fictary  in  an  interpleader  case,  instead  208. 

of  an  administrator  W /i/^w,  must  be  Minnesota.  —  Twaddle    v,    Menden- 

saved  at  the  term  at  which  such  ap-  hall,    80    Minn.    177:    London,    etc., 

pointment  is  made.  Mortg.  Co.  v.  McMillan,  78  Minn.  53, 

Olgoetioai  to  tho  Witnoss  list  in  a  Missouri,  —  Sute  v,  Lynn.  169  Mo. 
criminal  case  for  insufficiency  or  on  664;  Stale  v.  Inks,  135  Mo.  678;  Scaggs 
account  of  the  time  when  it  was  fur-  v.  Western  Home  Town  Mut.  F.  Ins. 
nished  must  be  taken  before  the  be-  Co.,  ^  Mo.  App.  88;  Corrigan  v.  Kan- 
ginning  of  the  trial.  State  v.  Green-  sas  City,  93  Mo.  App.  173;  Gutta  Percha 
leaf,  71  N.  H.  606.  Rubber  Mfg.  Co.  v,  Kansas  City  Fire 

IM.    1.  Rellley  v,  U.  S..  (C.  C.  A.)  Dept.  Supply  Co.,  149  Mo.  538;  State 

106  Fed.  Rep.  896;  Cravens  v.  Carter-  v.  Clark,  147   Mo.  20;  Evans-Snyder- 

Grume  Co.,  (C.  C.  A.)  92  Fed.  Rep.  484  Buell  Co.  v.  Turner.  143  Mo.  638. 

[each  citing  8  Encyc.  op  Pl.  and  Pr.  Nebraska,  —  Hay  v.  Miller,  48  Neb. 

163];  Abrey  v.  Detroit,  127  Mich.  374;  156. 

Hawkeye  First  State  Bank  v,  Noel,  94  Nevada,  —  Paul  v,  Cragnaz,  25  Nev. 

Mo.  App.  498.  293. 

S.  Deering  Harvester  Co.  v,  Kelly,  New  Hampshire,  —  State  v,  Saidell, 

(C.  C.  A.)  103  Fed.  Rep.  261,  quoting  70  N.  H.  174. 

with  approval  8  Encyc.  of  Pl.  and  Pr.  New  Mexico,  —  Southern  California 

163.     See  also  Ellis  v,  Ellis,  104  Ky.  Fruit  Exch.  v,  Stamm,  9  N.  Mex.  361; 

121;  Botce  V,  Conover,  63  N.  J.  Eq.  Schofield  v.  Slaughter,  9  N.  Mex.  422; 

273;    Sandberg  v,   Victor  Gold,   etc.,  Silva  v.  Territory,  9  N.  Mex.  650. 

Min.  Co.,  24  Uuh  I.  Nnv  K(7r>&.  —  Collier  v,  Collins,  172 

8.  Deering  Harvester  Co.  v,  Kelly,  N.  Y.  99;  People  v.  Led  won,  153  N.  Y. 
(C.  C.  A.)  103  Fed.  Rep.  261  [quoting  10;  Union  Trust  Co.  v.  Levor,  (Supm. 
with  approval  8  Encyc.  of  Pl.  and  Pr.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  703;  Rose 
163];  Griffith  9,  Richmond,  126  N.  Car.  v,  Andrews,  (Supm.  Ct.  App.  T.)  31 
377.  Misc.  (N.  Y.)  762. 

4.  Alabama,  —  Western    R.    Co.    v.  North  Carolina,  —  Wilson  v.  Beaufort 

Williamson,  114  Ala.  131.  County  Lumber  Co.,  131  N.  Car.  163. 

Ca/i/omia,  —  People  v.   Miller,   122  North    Dakota,  —  Erickson    v,   Citi- 

Cal.  84;  Lee  v.  Murphy,  119  Cal.  364.  zens'  Nat.  Bank,  9  N.  Dak.  81. 

Colorado,  —  Corbin    v,    Phillips,    26  Oklahoma,  —  Boyd  v,  Bryan,  11  Okla. 

Colo.  461.  56:  Osborne  v.  Case.  11  Okla.  479. 

Georgia, -- Bztge  v,   Robinson,   1x5  Rhode   /r/an^.  —  Phillips  v,   Shack- 

Ga.  41;  Turner  v.  Camp,  113  Ga.  339.  ford,  21  R.  \,  422. 

lUimns,  —  Tucker  v.   Cole,  169   111.  South   Carolina,  —  Allen   v,   Cooley, 

150;  Dickinson  v.  Gray,  72  111.  App.  55;.  53  S.  Car.  77. 

Barke  v,  Oanning,  72  111.  App.  193:  Utah,  —  Garner  v.  Van  Patten,  20 

Bailey  v.  Smith,  168  111.  84;  Ginsburg  Utah  342. 

V,  Morrall,  105  111.  App.  213.     See  also  Virginia,  —  Hite    v.   Com.,   96   Va. 

Siryker  v,  Pendergast,   105  111.  App.  489. 

413;  Shcrrod  v,  Ozment,  81  111.  App.  West  Virginia, -^MaxwcM  v,  Kent, 

116.  49  W.  Va.  542. 
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166.  See  note  i. 

7.  Time  to  Take  Ezoeptioiii.  —  See  notes  2,  3. 

167.  8.  By  Whom  Ezoeptionf  Taken*  —  See  notes  i,  2. 
•     9.  Form  of  Sxceptiona.  —  See  note  5. 

10.  Particularity  Seqnired  in  Bzeeptiona.  —  See  note  6. 
SzMptlont  to  EaUni^  in  0roM.  —  See  note  7- 

168.  11.  Obviating  Heoessity  for  Objectiona  and  Ezoeptiona  by 
Stipulation.  —  See  note  3. 

18.  Kenewing  Objeetiona  in  notion  for  Hew  Trial.  —  See 
note  4. 

1M«    1.  Cone  v.  Montgomery.   25  S.  Woolsey  v.  Lasher,  35  N.  Y.  App. 

Colo.  277  \ciHnr  8  Encvc.  of  Pl.  and  DIv.  io8,  citing  8  Encyc.  or  Pl.  and 

pR.   165J;    Furlow  V.   State,  41   Tex.  Pr.  167.    See  also  Crews  r.  Cantwell. 

Crioi.   13;    Brown  v.   State,  41  Tex.  125  N.  Car.   516,   wherein  statements 

Crim.  23a;  Toler  V.  State,  41  Tex.  Criro.  by  counsel  were  held  to  amoant  to  an 

659;  National  Lead  Co.  v   Montpelier  exception. 

Hardware  Co.,  73  Vt«  119;  Lynds  v.  That  tha  DsCnidaat  "lanMrtly  Pke> 

Plymouth.  73  Vt.  216.  tsttad  "  against  a  ruling  is  not  sufficient 

PnrpoiaofBeqiiirliigBxoeptioiui.  —  Ex-  as  an  exception.     Robinson  v.  State, 

ceptions  are  required  for  the  purpose  152  Ind.  304. 

of  informing  the  opposite  side  and  the  6.  Choctaw,  etc..  R.  Co.  v.  Goset,  70 

court  of    the  intention  of    the   party  Arte.  427;  Turpie  v.  Lowe,  158  Ind.  47; 

malting    objections    to    rely   thereon.  Dixon   v.  New   England  R.  Co..  179 

Cappis  V.  Wiedemann,  86  Minn.  156.  Mass.     242;     Leveione    v.     Arancio. 

a.  Fisher  v,  Andrews.  94  Md.  46;  U.  179  Mass.  439;  Holman  v.  Union  St.  R. 

S.  Casualty  Co.  v,  Kacer,  169  Mo.  301;  Co.,  114  Mich.  208;  Guild  v.  Young, 

Richardson  v.  Schuyler  County  Agri-  (Tenn.  Ch.  looi)  62  S.  W.  Rep.  404. 

cultural,  etc.,   Assoc  ,   156    Mo.  407;  7.  State  v.  Veek,  80  Minn.  221. 

Cattano  v.  Metropolitan  St.  R.  Co.,  173  169.    S.  Kansas  City  v.  Marsh  Oil 

N.  Y.  565;  Wilson  V.  Beaufort  County  Co.,  140  Mo.  458. 

Lumber  Co.,  131  N.  Car.  163;  Com.  v,  4L  Arkansas,  —  Sl    Louis,    etc..    R. 

Van   Horn,  188  Pa.  St.  143.     See  also  Co.  v.  Baker,  67  Ark.  531;  School  DIst. 

Bellinger  v.  State,  116  Ga.  545.  No.  14  v.  School  Dist.  No.  4,  64  Ark. 

At  XarliSBt  Opportanlty.  —  Objections  483  (mandamus  proceedings), 

should  be  made  and  exceptions  taken  California.  —  Lambert  v.  Marcnse, 

at  the  earliest  opportunity.     Twaddle  137  Cal.  44. 

V,  Mendenhall,  80  Minn.  177.  Colorado,  —  See  Empson  Packing  Co. 

Sze^tions Aftar  Trial.  —  In  Wisconsin  v,  Vaughn,  27  Colo.  66. 
the  right  to  take  exceptions  after  trial  New  Mexico,  —  Territory  v.  Chavez, 
rests  on  Stat.  Wis.  (1898),  g  2869.  and  9   N.    Mex.    282;  Territory  v,  Christ- 
is  confined  to  the  charge  itself.     Gutz-  man,  9  N.  Mex.  582. 
man   v,   Clancy.    114   Wis.   589,  citing  0>(/<i^<»mtf.  —  Boyd  v.  Bryan,  itOkla. 
Little  V,  Iron  River,  102  Wis.  250.  56;  McDonald  v.  Carpenter.  11  Okla. 

Iiceeptians  Taksn  at  Sabtaqaeiit  Term.  115:  Osborne  v.  Case,  11  Okla.  479. 

—  See  U.  S.  Casualty  Co.  v,   Kacer,  Wyoming.  —  Casteel  v.  State.  9  Wyo. 

169  Mo.  301.  267. 

PrMamptioa.  —  When  a  bill  of  excep-  Whars  a  Jury  Is  Waived  and  the  case 

tions  sets  forth  that  certain  exceptions  is  tried  by  the  court,  no  motion  for  a 

to  Che  rulings  of  the  court  were  taken,  new  trial  is  required,  and  if  an  excep- 

it  will  be  assumed  that  tbev  were  sea-  tion  to  the  judgment  is  shown  by  the 

sonably  taken,  at  the  trial  of  the  cause,  bill  of  exceptions  the  judgment  may  be 

Fisher  v.  Andrews,  94  Md.  46.  reviewed    on    appeal.      Dickinson    v. 

8,  Lindemann  v.  Brooklyn  Heights  Gray,  72  III.  App.  56. 

R.  Co.,  69  N.  Y.  App.  Div.  442  \ciHng  8  Where  tha  Fkats  Are  AgiMd  Om.  no 

Kncvc,  of  Pl.  anp  Pr.  166];  Gutzman  motion  for  a  new  trial  is  necessary  to 

V    Clancy,    114   Wis.   589;  Hacker  v,  save  objections  for  the  appellate  court, 

lirinev,  in  Wis.  313.  Matter  of  Hinton,  64  Ohio  Sl  485. 

|6Tt    1.  Beck  f.  Finn,  122  Mich.  21.  EallagsenDeminan  may  be  reviewed 

a,  Sherman  v,  Nason,  25  Mont.  283.  though  not  presented  to  the  lower  court 
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1?0.  n.  JvmiiDlOTlov  —  1.  Por  Want  of  Jnriadiction  of  Purtioi 
—  tf.  Necessity  for  Objections.  —  See  note  i.  See  also 
Jurisdiction. 

171.  See  note  i. 

2.  Por  Want  of  Jnriadiction    of  Subject-matter—  a.  In 
General.  —  See  note  8.    See  also  Jurisdiction. 

ITS.  See  notes  i,  3. 

ITS.  S.  That  Thttre  Is  Adequate  Bemedy  at  Law.  —  See  note  5. 

1TT«  Bito  AypUMUt  la  Omm  of   OoBoiirr«nt   Jwifdicttea  Only.  —  See 

notes  4,  6. 

by  a  motion  for  a  neir  trial.     Men  ten  Virginia,  —  Robinson  v,  Moses,  (Va. 

V.  Shuttee,  ii  Okla.  381.  1899)  34   S.   E.   Rep.  48;    Collins   r. 

OMBpsCm^j  if  Jnron.  —  In  Nebraska  Sutton,  94  Va.  127. 

objections  to  the  competency  of  jurors  173.     1.   Huntington     County     v. 

not  raised  by  a  motion  for  a  new  trial  Beaver,  156  Ind.  450. 

will  be  disregarded.      Mengedoht  v.  S.  De  Baca  v.  Wilcox,  (N.  Mex.  1903) 

Van  Dorn,  48  Neb.  880.  68  Pac.  Rep.  932. 

Xitaal  to  Sirset  VMrdiet.  —  No  motion  175.    6.  Enright  v.  Amsden,  70  Vt. 

for  a  new  trial  is  necessary  to  save  an  183,  citing  8  Encyc.  of  Pl.  and  Pe. 

objection  to  a  rnling  of  the  court  re-  175.    176.      See   also    the     following 

fusing  to  direct  a  verdict.    Zahn  v.  cases: 

Milwaukee,  etc.,  R.  Co.,  114  Wis.  38;  Colorado,  —  Sirousse  v.  Clear  Creek 

Lawless  v.  State.  114  Wis.  189.  County  Bank,  9  Colo.  App.  478. 

17#.    1.  Lyon  v.  Pease,  86  III.  App.  District  of   Columbia,  —  Slater    v, 

S51;  Willis  V.  Parker,  (Supm.  Ct.  App.  Hamacher,  15  App.  Cas.  (D.  C.)  558. 

T.)   30  Misc.   (N.   Y.)    750;    Furst  v,  Illinois,  —  Parsons  v.  Millar,  189  111. 

Banks.  (Va.  1903)  43  S.  E.  Rep.  360.  107;  Kelly  v.  Galbratth,  186  III.  593, 

laHnrlor  Court  —  \xi  New  >Vr^,  where  affirming  87  111.  App.  63;  Yeager  v, 

it  does  not  affirmatively  appear  in  the  Manning,  183  HI.  275. 

record  that  the  defendant  was  a  resl-  Iowa,  —  Matthews    v,  J.   H.   Luers 

dent  within  the  territorial  jurisdiction  Drug  Co.,  iro  Iowa  231. 

of  an  inferior  court  of  limited  jurisdic-  Massachusetts,  —  Haskell  v,  Merrill, 

tioo,  the  absence  of  such  jurisdictional  179  Mass.  120;  Whiting  v,  Burkhardt, 

fact  from  the  record  is  fatal   to  the  178  Mass.  535. 

judgment,  and  the  question  of  juris-  AV^roj^.  —  Stahlhut   v,   Bauer,   51 

diction  may  be  raised  for  the  first  time  Neb.  64. 

00  appeal.    Tyroler  v,  Gummersbach,  New    York,  —  Saranac    v,    Groton 

(Supm.  Ct.  App.  T.)  28  Misc.  (N.Y.)  151.  Bridge,  etc.,  Co.,  55  N.  Y.  App.  Div. 

171.    L  Daggs    u,    Bolton,    (Ariz.  134. 

1899)  57  Pac.  Rep.  6zf .  Oregon,  —  Larch    Mountain    Invest. 

a.  Florida,  —  McMillan    v.    Wiley,  Co.  v.  Garbade,  41  Oregon  123,  follow- 

(Fla.  1903)  33  So.  Rep.  993.     Compart  ing  Municipal  Security  Co.   v.  Baker 

De  Cottes  v,  Clarkson,  43  Fla.  i.  hold-  County,  33  Oregon  338. 

ing  that  objections  to  the  jurisdiction  United  States,  —  Detroit    v,   Detroit 

of  a  court  of  cliancery  in  a  partition  Citizens'  St.  R.  Co.,  184  U.  S.  368;  New 

anit  will  not  be  considered  when  raised  York,  etc..  Land  Co.  v.  Gulf,  etc.,  R. 

for  the  first  time  on  appeal,  where  the  Co.,  (C.  C.  A.)  100  Fed.  Rep.  830;  Lone 

record  fails  to  disclose  an  entire  ab-  Jack  Min.  Co.  v,  Megginson,  48  U.  S. 

oence  of  jurisdiction  over  the  subject-  App.  452. 

matter.  177.    4L  Robinson  v,   Moses,  (Va. 

liUnois,  —  Mansfield    v,    Mansfield,  1899)  34  S.  E.  Rep.  48,  holding  that  a 

903  111.  93.  court  oif  chancery  has  no  jurisdiction 

Indiana,  —  Lowery  v.  State  L.  Ins.  to  settle  a  boundary  in  dispute,  and  the 

Co.,  153  Ind.  100.  objection  may  be  made  for  the  first 

Kansas,  —  St.  Louis,  etc.,  R.  Co.  v,  time  in  the  Supreme  Court. 

Brown,  ro  Kan.  App.  401.  6.  Cooper  v.  Cedar  Rapids,  112  Iowa 

Missouri,  —  St.  Louis,  etc.,  R.  Co.  v,  367,   citing  McLachlan    v.    Gray,   105 

Wear,  135  Mo.  230.  Iowa  259. 
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178.  4.  That  Caiue  Li  of  Equitable  Cogninnoe.  —  See  note  i. 

6.  That  Tenne  Is  Wrong.  —  See  note  3. 
170«  e.  To  Organixation  of  Court  —  Antliority  of  Trial  J«dg«.  —  See 
notes  I,  7,  8,  9. 

1 80.  17.  Snniovs,  Citatiov,  avb  Hotige.  —  See  note  2. 

181.  T.  JintiES  AiTB  JiraoBS— 1.  To  Orand  Juries  and  Orand 
Jorora  —  See  note  7. 

18S.  2.  To  Petit  Juries  and  Jurors — ^.  To  Drawing,  Summon- 
ing, AND  Impaneling  Jury.  — See  note  4. 

1 84.  See  note  2. 

b.  For  Disqualification  of  Juror.  —  See  notes  4, 
5.  6,  7.     See  also  JURY. 

185.  d.  For  Misconduct  of  Juror.  — See  note  7. 

180.  See  notes  i,  4. 

187.  e.  For  Informality  in  or  Lack  of  Oath.  —  See 
note  3. 

Pkilore  to  Administor  Any  Oath.  —  See  notes  8,  9. 

3.  To  Trial  Without  Jury.  —  See  note  10. 

179.     1.  Adams  v.  Shirk,  (C.  C.  A.)        7.  Lipscomb  v.  Stale,  76  Miss.  223. 
104  Fed.  Rep.  54.  195.    7.  Stale  v.  Gates,  28  Wafth. 

5.  Werner    v.    Evans,  94   111.    App.    689. 

328.  196.    1.  Jackson  v.  U.  S.,  (C.  C.  A.) 

An  Srronaoiia  Change  of  Venue  May  Be  102  Fed.  Rep.  473,  citing  8  Encyc.  op 

Waived  by  failing  to  object  and  save  I*l.  and  Pr.  186. 

an  exception.     State  v.  Lynn,  169  Mo.  Improper   Xemarki   During  Oonne  «f 

664.     See  also  Slate   v,    McKee,    150  TriaL  —  State  v.  Gates,  28  Wash.'  689. 

Mo.  233.  The  Yalidity  of  a  Verdiet  \sj  Power  thaa 

179.     1.  Renner  v.  Tbornburg,  iii  All  the  Jarora  will  be  considered  on  ap- 

lowa  515;  Tracy  v,  McKinney,  82  Mo.  peal   where   its   reception    and    entry 

App.  506.  weie  objected  to,  notwithstanding  that 

7.  Central  Covington   r.    Bellonby,  no  objection  was  made  to  an  instruc- 

(Ky.  1902)  70  S.  W.  Rep.  622.  tion  authorizing   such  verdict.     Rock 

i.  Salyer  v.  Napier,  (Ky.  1899)  51  S.  Springs  First  Nat.  Bank  v,   Foster,  9 

W.  Rep.  10.  Wyo.  157. 

9.  Snohomish   First  Nat.    Bank    v,  4.  Bush  v.  State,  62  Neb.  128. 

Paiker,  28  Wash.  234.  197*    3.  Southern  Queen  Mfg.  Co. 

190,    2.  Ennis  v.  Eden  Mills  Paper  v.  Morris,  105  Tenn.  654,  supporting 

Co.,   65   N.   J,   L.  577;  McKinsiry   r.  the  text  generally. 

Collins,  74  Vt.  147.  8.  Brewer,  etc..  Brewing  Co.  v.  Hcr- 

191«    7.  State   v,   Witt,  33  Oregon  mann,  187  III.  40;  Thillman  tr.  Neal,  88 

594;  Harris  v.  State,  100  Tenn.  287.  Md.  525:  Gay  Ranch  Co.  r.  Rowland, 

193.  4.  State  v.  Clark,  147  Mo.  20;  (Tex.  Civ.  App.   1899)  50  S.  W.  Rep. 
State  V.  Grant,   152  Mo.  57;  State  r.  1086. 

Howard,  64  S.  Car.  344;  Union  Nat.  9.  Alexandei  v.  State,  (Miss,  1898)  22 

Bank  .v.  Cross,  100  Wis.  174.  So.  Rep.  871. 

194,  9.  Frazier  v.  Slate,  116  Ala.  10.  Boss  v,  Jordan,  (Iowa  1902)  92 
442.  N.  W.  Rep.  III. 

4.  Easton   v,   Somerville,   11 1   Iowa  Olgeeaon  that  Terdiet  Wai  Keraly  Ad- 

164:  State  fK  Bronsiine,  147  Mo,  520;  viiory,  —  Where    the  appellant   treats 

Russell  V.  State,  62  Neb.  512;  Cote  v.  the  action  in  the  trial  court  as  one  at 

(5 rand  Trunk  R,  Co..  70  N.  H.  620.  law  to  be  tried  by  a  jury,  he  cannot 

6.  I  lite  r.  Com.,  96  Va.  489.  afterwards  insist  that  the  suit  was  one 
6.  In  Febraeka  objections  to  the  com-  of  equitable  cognizance  only  and  that 

firncy  uf  jurors  not  raised  by  motion     the     verdict     was     merely    advisory. 
nt    a   new    trial    will  be  disregarded.     Bernier  v,  Anderson,  (Idaho  1902)  70 
Mengcdoht  r.  Van  Dorn,  48  Neb.  880.     Pac.  Rep.  1027. 
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188.  YI  PAXTIE8  — 1.  For  Kugoinder  of  Parties.  —  See  notes 

4>  5- 

1 80.  2.  For  Defect  of  Partiee.  —  See  note  i. 

\9%.  See  note  3. 

101.  See  note  i. 

3.  For  Ineapadty  to  Sue.  —  See  note  2. 

IIHI.  4.  For  Misnomer.  —  See  note  4. 

6.  To  Interrention.  —  See  note  5. 

YIL  Pleabivos  —  1.  In  GeneraL  —  See  note  6. 

188.    4.  St.   Augustine   First  Nat.  Huber,  160  N.  Y.  524;    Campbell  v. 

Bank  v.  Kirkby,(Fla.  1901)32  So.  Rep.  Heiland,  55  N.  Y.  App.  Div.  95:  Rose 

881;  Podolski  V.  Stone.   186   III.   540,  v.  Durant,  44  N.  Y.  App.  Div.  381. 

affirming  86  111.  App.  62;  Barber  As-  Oregon,  —  State  v.  Estes,  34  Oregon 

phalt  Pav.  Co.  v.  Young,  94  Mo.  App.  196. 

204;  Thompson  v.  Rush,   (Neb.   1902)  South  Carolina.  —  Hellams  v.  Prior, 

9a  N.  W.  Rep.  1060;  Campbell  v.  Hei-  64  S.  Car.  543. 

land.  55  N.  Y.  App.  Div.  95;  People  v.  fVashington,  —  Bignold   v.  Carr,  24 

Board  of  Canvassers,  75  N.  Y.  App.  Wash.  413. 

Div.  izo.  lOO*    3.  Gordon    v,    Johnson,   186 

Adding  Hew  PartlM.  —  In  West  Side  111.  18. 

Lumber  Co.  v,   Hathaway,  Z15  Iowa  191.     1.  Cook  v.   Lake,   50  N.   Y. 

654,  it  was  held  that  a  decree  cannot  be  App.  Div.  92. 

attacked  on  appeal  becanse  of  the  filing  S.  Hadley  v.   Bryan,   70  Ark.   197; 

of  an  amended  petition  making  new  Ellis  v.  People,  199  111.  548  (objection 

parties,  without  leave  of  the  court  and  that   state's  attorney  is  without  au- 

nocice  to  adverse  parties,  where  the  thority   to  sue  for  taxes);  Neltzel  v, 

amendment  was  proper  and  no  ques-  Lyons,  48   Neb.   892   (objection    that 

tion  of  defect  of  parties  was  made  in  motion  was  not  filed  by  a  party  to  the 

the  trial  court.  action);  San  Antonio,  etc.,  R.  Co.  v. 

6.  Hagerman  v.  Bates,  24  Colo.  71;  Jones,  (Tex.  Civ.  App.  1902)  70  S.  W. 

Needles  v.  Ford,  167  Mo.  496.  Rep.  349. 

ISO.      1.    District   of   Columbia,  —  199*    4.  See  Shoemaker  v,  Goode,  • 

Slater    v.    Hamacher,    15    App.    Cas.  (Neb.  1902)  92  N.  W.  Rep.  629,  hold- 

(D.  C.)  558.  ing  that  an  objection  that  the  action 

Illinois,  —  Mantonya  v,  Rellly,   184  was  prosecuted   without   reciting  the 

111.  183.  full  given  name  of  the  plaintiff,  the 

Iowa,  — Zlon  Church  v.  Parker.  114  initial  letters  only  being  used,  comes 

Iowa  I;  Iowa  Stone  Co.  v,  Crissman.  too  late  after  final  judgment. 

112  Iowa  122.                •  6.  Kahrs  v.  Kahrs,  115  Ga.  288. 

Kentucky,  —  Kice    v.    Porter,    (Ky.  An  Oljaetion  that  Intervention  Is  Fot 

1901)  61  S.  W.  Rep.  266.  Timely  cannot  be  made  for  the  first  time 

Mississippi.  —  Planters'    Oil    Mill,  on    appeal.      Hitt    v.    Sterlirig-Goold 

etc.,  Co.  r.  Falls,  (Miss.  1901)  29  So.  Mfg.  Co.,  iii  Iowa  4s8. 

Rep.  786.  6.  California. — McDougald  v.  Hulet, 

Missouri. — Tapana  v.  Shaffray,  97  132  Cal.  154. 

Mo.  App.  337;  Monroe  v.   Crawford,  Indiana.  —  Heyde  v.  Suit,   22   Ind. 

163   Mo.   178;  Warfield   v.    Hume,  91  App.  83;  Micks  v.  Stevenson,  22  Ind. 

Mo.  App.  541;  Mayer  v.  Columbia  Sav.  App.  475. 

Bank,  86  Mo.  App.  108;  Ingerham  v.  Iowa.  —  Alexander  v.  Grand  Lodge, 

Weatherman,  79  Mo.  App.  480.  etc.,  (Iowa  1903)  93  N.  W.  Rep.  508; 

Nebraska.  —  Engel    v.   Dado,  (Neb.  West  Side  Lumber  Co.  v.  Hathaway, 

1902)92  N.  W.  Rep.  629.  115    Iowa   654;    Cooper  v.  Cook,  108 

New  Hampshire.  — Goodell  v.  Wood-  Iowa  301. 

bury.  71  N.  H.  378.  Kansas.  —  Bishop    v.    McHenry.    4 

New  Jersey.  —  Green  v.  Heritage,  63  Kan.  App.  525, 

N.  J.  L.  455.  Kentucky.  —  Preston  v.  Brown,  (Ky, 

New  York,  —  Lawrence  v.  Congrega-  190 1)  62  S.  W.  Rep.  265. 

tional  Church,  164  N.  Y.  115.  affirming  Michigan,  —  Foley    v,    Dwyer,    122 

32  N.  Y.   App.   Div.  489;  Hotopp  V.  Mich.  587, 
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10S«  See  note  i. 

194«  VaoeMity  te  lx0tpd«M.  —  See  note  2. 
8.  To  Form  of  Aetioit  —  See  note  3. 
3.  To    Doolaratioii,  Petitioii,   Complaiiit^  or  Bill  — «.  In 

General—  (i)  Rule  Stated.  —  See  note  5. 

IINI.  B«ftetiT«  lutwMBt  of  Oavm  «r  i«iI«b«  —  See  note  2. 

TMhaiMl  w  ronuJ  BtfiMtt.  —  See  note  3. 
198.  (2)  Exceptions  to  Rule  —  mXwc%  to  Iteto  tewt  if  A«tlM«  — 
See  note  i. 

Nehratka.  —  Sanford    v,    Utchen-  (C.  C.  A.)  90  Fed.  Rep.  8s6:  U.  S.  v. 

berKer,  63  Neb.  50X.  Lee  Yea  Tai,  (C.  C.  A.)  113  Fed.  Rep. 

C/taA,  -~  Jenoiogs  v,  Pratt,  19  Uuh  465  (petition  for  writ  of  liabeas  corpus). 

139.  Smnlt.  —  Defects  of  form  and  not  of 

IVaskiugtonn  —  Olsen    v.   Mansfield,  substance  are   waived  bf  saffering  a 

31  Wash.  706.  defaulL       Broclcett    v.    Fair    Haven, 

193,    1.  Goodell  v,  Woodbury,  71  etc.,  R.  Co.,  73  Coon.  438.    See  also 

N.  H.  378  (defects  in  petition).  Defaults. 

IM.    t.  Bond  V,   Halloway,   (Ind.  IM.    1.  Cchrado.  —  Nylan  v.  Ren- 

App.  1897)  46  N.  E.  Rep.  3S8.    Compare  hard,  10  Colo.  App.  46:  School  Dtst. 

Newton    v.     Newton,    163    Mo.    173,  No.  15  r.  Flaoigan,  a8  Colo.  431.    See 

wherein  it  was  said  that  in  Missouri  also  Barr  v.  Foster,  35  Colo.  s8. 

an  exception  to  the  overruling  of  a  de-  Illinois.  —  Chicago,  etc.,  R.  Co.  v. 

murrer  to  a  petition  neither  helps  nor  Eselln,  86  III.  App.  94;  Western  Screw 

hurts,  as  a  demurrer  will  keep  wiihont  Co.  v,  Johnson,  86  111.  App.  89. 

exception.    See  also  Whalen  v,  Muma,  Indiana,  —  Goodwine    v,  Ouiwalla- 

94  111.  App.  488.  der,  158  Ind.  303. 

S.  Easton  v.   Somerville,   in   Iowa  Missouri,  —  Hoffman  v,  McCracken» 

164 ;  Nelson  v,  Godfrey,  74  Vt.  470.  168  Mo.  337. 

f .  California.  —  Baum  v.  Roper,  133  Nebraska. —  Kemper,  etc..  Dry  Goods 

Cal.  43;  Hughes  v.  Alsip,  xi3  Cat.  587.  Co.  v.  Renshaw,  58  Neb.  513. 

Colorado.  —  Ensley  v.  Page,  13  Colo.  Oregon,  —  Hargett  v,   Beardsley,  33 

App.  453.  Oregon  301. 

Indiana,  —  South    Bend  v.   Turner,  Texas,  —  Worley  v.  Smith,  36  Tex. 

156  Ind.  418;  Indianapolis  St.  R.  Co.  Civ.  App.  370. 

V,  Walton,  29  Ind.  App.  368;  Forrest  v.  See  also  Dbmurmcrs  AT  Common  Law 

Corey,  39  Ind.  App.  159.  and  under  the  Codes,  vol.  6,  p.  373, 

Iowa.  —  Lacy  v,  Kossuth  County,  106  and  Supplement  thereto,  anU^  p.  54. 

Iowa  16.  Contra.  —  Iowa  Stone  Co.   v,  Crlss- 

Missouri.  —  Andrus  v.  Fidelity  Mut.  man,  lis  Iowa  133;  Osborne  v.  Metcalf, 

L.  Ins.  Assoc.,  168  Mo.  151 ;  Surk  v,  ii3  Iowa  540:  Midlothian   Iron  Min. 

Knapp,  i6c  Mo.  529.                               ■  Co.  r.  Dahlby.  108  Wis.  195. 

Montana.  —  Sanderson    v,    Billings  On  Aflmiag  aa  XatarlMatsiy  laif- 

Water  Power  Co.,  19  Mont.  236.  atat  overruling  a  demurrer  interposed 

Oregon.  —  Weaver  v.  Southern  Ore-  on  other  grounds,  the  appellate  conrt 

gon  Co.,   30  Oregon  348:  Bennett  v,  will  not  consider  a  suggestion,  then 

Minott,  38  Oregon  339.  made  for  the  first  time,  that  the  com- 

Ufa  A,  —  Larsen  v.  Utah  L.  &  T.  Co.,  plaint  does  not  state  a  cause  of  action. 

33  Utah  449.  L.  E.  Waterman  Co.  v.  Waterman,  40 

fVisconsin. -^  MidXothisin  Iron  Min.  N.  Y.  App.  Div.  530.    See  also  Ap- 

Co.  V  Dahlby,  108  Wis.  195.  peals,  vol.  3,  p.  369. 

IM.    S.  O'Brien    v,    Nute-Hallett  BiU  in  Sfiiity.  —  Lamon  v.  King,  91 

Co..  177  Mass.  423;  Green  v.  Supreme  III.  App.  74. 

Lodge  Nat.   Reserve  Assoc..   79  Mo.  Hew  OUsetloa  Xsgavdtd  la  ApisUats 

App.    179;     Hanover    Nat.    Bank    v,  Oovrt.  —  Though  the  objection  that  a 

Cocke,   137   N.  Car.  467;  Bennett  v,  complaint  or  petition  does  not  state  a 

Western  Union  Tel.  Co.,  I38  N.  Car.  good  cause  of  action  may  be  raised  at 

103.  any  time,  it  Is  looked  upon  with  dis- 

S.  Jones  V,  ShuflSin,  45  W.  Va.  739;  favor  when  raised  for  the  first  time  in 

McMaster  r.  New  York  L.  Ins.  Co.,  an  appellate  court.    Such  court  will 
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109,  See  note  i. 

Want  of  JnriidictiaB.  —  See  note  4. 

b.  For  Indefiniteness,  Uncertainty,  Ambiguity, 
OR  Inconsistency. —  See  note  5. 

aoi.  c.  For  Misjoinder,  Duplicity,  or  Multifarious- 
ness. —  See  note  5. 

4.  To  Indictment,  Information,  or  Complaint  —  See  note  7. 
See  also  Indictments,  Informations,  and  Complaints. 

303.  See  note  2. 

6.  To  Affidavit  —  See  note  4. 
90S.  6.  To  Plea  or  Answer.  —  See  note  i. 

Aiiiw«rt,  —  See  note  2. 
904.  See  notes  5,  7. 
305.  7.  To  Cross-complaint  or  Connterdaim.  —  See  note  2. 

8.  To  Beplioation  or  Eeply.  —  See  note  4. 

extend  to  the  pleading  a  liberal  con-  App.  681;  Kelly  v.  West  Bend,   zoi 

struction,  and  will  not  be  over-zealous  Iowa  669:    Brown   v.  Radebaagh,  84 

to  find  a  defect  that  the  appellant  him-  Minn.  347*.  King  v.  Pony  Gold  Min* 

self  failed  to  discover  until  the  case  had  Co.,  (Mont.    1903)  7a  Pac.   Rep.  309; 

been  decided  against  him  on  its  merits.  Standley  v.  Clay,  (Neb.  1903)  94  N.  W. 

Gushing  v.  Fires,  124  Cal.  663:  Insur-  Rep.  140;  Smith  v.  Carmack,  (Tcnn. 

aoce  Co.  of  North  America  v,  Bonner,  Ch.  1901)  64  S.  W.  Rep.  372;  Harlan 

24     Colo,     aao:     Toomey     v.     Avery  v.  Central  Phosphate  Co.,  (Teno.  Ch. 

Stamping  Co.,  11  Ohio  Cir.  Dec.  216:  1901)  62  S.  W.  Rep.  614. 

Omaha  Nat.  Bank  &.  Kiper,  60  Neb.  33.  S.  Hemstein  v.  Oepue,  (Ky.  1902)  70 

199.    1.  Dougherty  v.  Wise,  25  Ind.  S.  W.  Rep.  190. 

App.  398.     But  see  Weaver  v.  Southern  AppUoatloiii  of  Evlo  —  Setting  Up  Mat- 

Oregon  Co.,  30  Oregon  348.  ters  Previously  Held  to  Be  Insufficient, 

4.  Dreyfus   v.   Carroll,   (Supm.   Ct.  —  Where   the  objection   that  the  de- 

App.  T.)  28  Misc.  (N.  Y.)  222  (sum-  fendant  had  no  right  to  interpose  by 

mary  proceeding  against  a  tenant).  answer  the  same  defense  that  had  been 

6.  Kocher  v.  Palroetier.  112  Iowa  84;  overruled  on  demurrer  was  not  raised 
Green  v.  Supreme  Lodge  Nat.  Reserve  in  the  lower  court,  it  cannot  be  urged 
Assoc.,  79  Mo.  App.  179;  lodence  v.  on  appeal.  Shephard  v,  Gove,  a6 
Peters,  64  Neb.  425.  Wash.  452. 

IMl.    6.  St.  Augustine   First  Nat.  994.    f.  Brown  v,  Radebaugh,  84 

Bank  v,  Kirkby,  (Fla.  1901)  32  So.  Rep.  Minn.  347,  holding  diat  an  objection 

881.  to  the  sut)mission  of  a  defense  to  the 

7.  Peoples.  EUenwood,  119 Cal.  166;  jury  on  the  ground  that  such  defense 
Pace  V.  State,  152  lad.  343:  Haynes  v,  was  not  pleaded  in  the  answer  would 
U.  S.,  9  N.  Mex.  519:  State  v,  Rogan,  not  be  regarded  in  the  appellate  court 
18  Wash.  43;  Tway  v.  State,  7  Wyo,  74;  where  the  only  objection  in  the  trial 
Brvant  v.  State,  7  Wyo.  311.  court  was  on  the  ground  that  the  court 

5l99«    S.  Haynes  V.  U.  S.,9  N.  Mex.  itself  should  dispose  of  the  defense  as 

519:  State  V.  Lark,  64  S.  Car.  350,  both  a  matter  of  law;  Bennett  v.  Pierce,  45 

of   which  cases  support  the  text  gen-  W.  Va.  654,  holding  that  if  an  answer 

erally.  presents  no  bar  to  the  bill,  or  contains 

4.  Bell  E/.  State,   124  Ala.  94;  Zim-  some  matter  not  material,  an  exception 

merman  v.  Kinsey,  94  111.  App.  484:  pointing  out  its  defects,  and  not  a  meie 

Hudelson  v.  Tobias  First  Nat.  Bank,  general  objection,  should  be  made. 

51   Neb.  557;  Rogers  v,  Rogers,  54  N.  7.  Shank  v.  Ravenswood,  43  W.  Va. 

Y.  App.  Div.  195;  Sims  v,  Tyrer,  96  242. 

Va.  5.  995.    8.  Coppes  v.  Union  Nat.  Sav., 

ISkva^xMcnM-— Affidavit  in  Attachment,  etc.,  Assoc.,  (Ind.  App.  1903)67  N.  E. 

—  Sims  V.  Tyrer,  96  Va.  5.    See  also  Rep.  1022. 

Attachment.  4.  Fish    o.    Smith,    73    Conn.    377; 

1.  English  V.  Randle,  29  Ind.  Burke  v.  Inter-state  Sav.,  etc.,  Assoc., 
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!i09«  9.  To  Demurrer.  —  See  note  6. 

10.  To  Signature  and  TeriHoatioit  — See  note  ii. 
!i06.  See  notes  i,  2. 

11.  To  Filing.  —  See  note  1 1. 

907.  12.  To  Amendments  —  Uil,  ludletaMt,  su.  —  See  note  2. 
!i08.  See  note  i. 

FiM  or  AMw«r.  —  See  note  2. 

IxeeptioB  VeetMarj.  —  See  note  3. 

IS.  To  Ruling  on  notion  to  Strike  Out.  —  See  notes  4,  $. 
!MI9.  14.  For  Abienoe  of  Pleadings.  —  See  note  i. 
91 1.  16.  Waiver  of  Objections  and  Bzoeptions.  —  See  notes  2,  3. 


25  Mont.  31s;  Anderson  tf.  Anderson.  alOS,     1.  Randall  v.  Wads  worth,  130 

24  Utah  497.  Ala.  633;    Farley  v.   Bay  Shell  Road 

9M.    6.  Miller  v.  Cross,  73  Conn.  Co.,  135  Ala.  184. 

538;  Power  V.  Sla,  24   Mont.  243,  in  S.  Dunham  v.  Brown,  9  Kan.  App. 

which  latter  case  the  objection  that  a  889,  58  Pac.  Rep.  23a. 

demurrer  did  not  correctly  name  the  S.  Jarozewski  r.  Allen,  117  Iowa 63a. 

pleading  which  it  sought  to  attack,  but  4.  Randall  v.   Wadsworth,  130  Ala. 

denominated  it  a  "  defense  "  instead  633:  Anderson  v,  Stapel,  80  Mo.  App. 

of  a  *'  counterclaim,"  was  held  to  have  115. 

been  waived  where  both  counsel  and  S.  Alabama,  —  Culver   v,    Caldwell, 

the  trial  court  had  treated  the  demurrer  (Ala.  1903)  34  So.  Rep.  13. 


as  an  attack  upon  the  pleading  as  a 
counterclaim. 

11.  Chalmers  v,   Sheehy,    132    Cal. 
45Q;  Jacoby    v.   Dalits,   115  Ga.   272; 


Illinois.  —  Chamberlain  v.  Cary,  169 
IH.  34,  affirming  67  111.  App.  542; 
Ackerman  r/.  People,  100  111.  App^  125 . 
Nester  v.  Carney  Bros.  Co.,  98  ill.  App. 


North  St.  Louis  BIdg.,  etc.,  Assoc,  v,  630;  Dalton  r.  Chicago  City  R.  Co.,  9) 
Obert,  169  Mo.  507;  Galbreath  r.  HI.  App.  7;  American  Vault  Safe,  etc., 
Knoxvillc,  (Tenn.  Ch.   1900)  59  S.  W,     Co.  v.  Springer,  73  111.  App.  232. 


Rep.  178. 


JliissoHri,  —  Linn  County   v.  Farm- 
1.  Clark  V,  Brown,  (C.  C.  A.)     ers\  etc..  Bank,  (Mo.   1903)  75  S.  W. 


119  Fed.  Rep.  130  (bill  in  equity). 


Rep.  393;  Barber  Asphalt  Paving  Co. 


S.  Herkimer    v.   Keeler,    109    Iowa     v,  Bens,  81  Mo.  App.  246. 


680;  French  v,  Cardoni,  119  Mich.  402. 

11.  French  v.  Caidoni,  11^  Mich.  402. 

In  a  Jnitiee's  Court,  any  irregularity 
in  failing  to  file  a  petition  when  the 
action  is  commenced  Is  waived  by  ap- 
pearing and  answering.  Herkimer  v, 
Keeler  109  Iowa  680. 

%Vtn  t.  Alabama,  —  Randall  v. 
Wadsworth,  130  Ala.  633. 


Nebraska,  —  Danfoitb  v.  Fowler, 
(Neb.  1903)  94  N.  W.  Rep.  637. 

West  Virpinia,  —  Quesenberry  r. 
People's  Bldg.,  etc.,  Assoc.,  44  W.  Va. 

512. 

mustrations  —  Order  Striking  Oui 
Portions  of  Plea,  —  Turner  v.  Camp, 
113  Ga.  339. 

Ruling  Striking  Out  Plea.  —  Charo- 


Califomia,  —  Prince   v.    Lamb,    128     berlin  v.  Cary,  169  111.  34,  affirming  67 
Cal.  120:  Butler  v,  Burt,  136  Cal.  xix.     111.  App.  542. 


68  Pac.  Rep.  973. 


Waivsr  of  SzoeptloM.  —  An  exception 


Connecticut,  —  Ken  n  on  berg  v.  Neff,  74    based    upon  a  ruling  on  a  motion  to 

Conn.  62.  strike  out  a  pleading  is  waived  where 

Georgia,  —  Kahn    v,    Thomson,    113    the  party  whose  pleading  is  stricken 


Ga.  957. 


out  asks  and  obtains  leave  to  file  an 


Illinois,  —  Heywood  Bros.,  etc.,  Co.     amended  pleading.     Randall  v.  Wads- 


V,  Andrews,  89  III.  App.  195. 

Minnesota,  —  Hughes  v,  Meehan,  84 
Minn.  226. 

Missouri,  —  Oberg    v,    Sl    Joseph 


worth,  130  Ala.  633. 

9M.     1.  Zion  Church  v.  Parker,  114 
Iowa  I. 

911.    S.  Mitchell  t'.  Smith,  74 Conn. 


Town  Mut.  F.  Ins.  Co.,  82  Mo.  App.  64.     125.     See  also  Boland   v,   0*Neil,  72 
New  Hampshire,  —  Sartwell  9.  Mack,     Conn.    217;    Goodrich   v,   Stanton,  71 


70  N.  H.  636. 

Ne7v  York,  —  Lesser  v,  Gilbert  Mfg. 
Co.,  72  N.  Y.  App.  Div.  147. 


Conn.  418. 
S.  Robertson  v,  Hamilton,  61  Neb. 

791. 
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313.  Vm  Eyibsvob  — 1.  To  Adminion  of  Evidence  —  a:.  In 

General  —  (i)  Necessity  for  Objections.  —  See  note  i. 

%%%•    1.  Feltoa  V.  Newport,  (C.  C.  Nevada,  —  Palmer  v,  Culverwell,  24 

A.)  93  Fed.  Rep.  470,  cUiHg  8  Encyc.  Nev.  1x4. 

OF  pL  and  Pr.  312.     See  also  the  fol-  Okiakofna,  —  Long  Bell  Lumber  Co. 

lowing  cases:  v.  Martin,  11  Okla.  102. 

GItU  CSaiM  —  Aiabama.  —  Hamilton  South  Carolina,  —  Hicks  v.  Southern 

V,    Griffin,    133    Ala.    600;     Dean    v,  R.  Co.,  (S.  Car.  igoi)  38  S.  E.  Rep.  725. 

Witherington,  116  Ala.  573.  Tennessee,  —  Horner    v,    Graham, 

Arkansas. '^Chfx.idLW^  etc.,    R.   Co.  (Tenn.  Ch.   1901)  64  S.  W.  Rep.  316; 

V.  Goset,  70  Ark.  427.  Tennessee  Automatic  Lighting  Co.  v. 

Colorado,  — Strasshcim   v.   Cole,    14  Mas8ey,(Tenn.  Ch.  1899)  56  S.  W.  Rep. 

Colo.  App.  164.  35. 

Florida.  —  Skinner  v,  Campbell,  (Fla.  Texas,  —  St.  Louis  Southwestern  R. 

1903)  33  So.  Rep.  536;  Bishop  v,  Tay-  Co.  v,  Hughes,  (Tex.  Civ.  App.  1903) 

lor,  41  Fla.  77.  73  S.  W.  Rep.  976;  Martin  v,  Somervill 

Georgia.^  Allen  v.  Harris.  113  Ga.  County,  21  Tex.  Civ.  App.  308. 

107;  Grace  v.  McKinney,  it3  Ga.  435.  Utah,  —  Lebcher    v,    Lambert,    33 

Illinois,  —  Chicago  v.   English,    198  Utah  i. 

III.    311,    affirming  97   111.    App.    594;  Wiseonsin,  —  Masterson  v.  Chicago, 

Jocelyn  v.  White,  98  111.  App.  50,  etc.,  R.  Co.,  io3  Wis    571;  Brown  v. 

Indiana,  —  Burnett    v,    Milnes,    148  Johnson,  loi  Wis.  66t. 

Ind.  230;  Phenix  Ins.  Co.  v,  Jacobs,  33  United   States,  — CtAcdigo    Terminal 

Ind.   App.   509;  -  Boxarth   v,    McGilli-  Transfer  R.  Co.  v.  Stone,  (C.  C.  A.) 

cuddy,  19  Ind.  App.  36.  118  Fed.  Rep.  19. 

Iowa, — Tuttle   v.   Wood,    115  Iowa  GrifldBai CSmss  —  Alabama, — See  Cop* 

507;  Howe  V,  Richards,  ii3  Iowa  330;  pin  v.  State,  123  Ala.  58. 

Enix  V,   Iowa  Cent.  R.  Co.,  iii  Iowa  Arkansas, -^  Allen  v.  State,  70  Ark. 

748;  Crawford  v.  Athletic  Assoc.,  iii  337;  Houston  v.  State,  66  Ark.  120. 

Iowa  736;  Chew  v.  Holt,  iii  Iowa  362;  Florida,  —  Driggers    v.    State,    38 

Sjrlvester    v,    Casey,    no    Iowa    256;  Fla.  7. 

Hough  9.  Gearen,  no  Iowa  240.  Illinois,  —  Gregg  v.   People,  98  111. 

Kansas.  —  State  v.  Freeman,  10  Kan.  App.  170. 

App.  578,  63  Pac.  Rep.  717;  Buckhalter  Kansas.  —  State    v.    Greenburg,    59 

V.  Nnznm,  9  Kan.  App.  885,  6x  Pac.  Kan.  404. 

Rep.  310.  Kentucky,  —  Sapp  v.  Com..  (Ky.  1899) 

Kentucky,  —  Ellis  v,  Ellis,    104  Ky.  48  S.  W.  Rep.  984;  Gate  wood  v.  Com., 

I3t;  Mason  v,  Byars,  (Ky.  1903)  68  S.  (Ky.  1898)46  S.  W.  Rep.  i. 

W.  Rep.  444;  Frazier  v,  Malcolm,  (Ky.  New  York,  —  People  v.  Holmes,  166 

1901)  63    S.    W.    Rep.    13:    Kentucky  N.  Y.  540. 

Timber,  etc.,  Co.  s'.  Daniels,  (Ky.  1899)  Pennsylvania. — Com.  v,  McGowan, 

50  S.  W.  Rep.  1097.  189  Pa.  St.  641. 

Miekigan.^QxMtXX    v.    Dibble,    I36  7Vjr<w.  —  Tutlle    v.    State,  41   Tex. 

Mich.  633;    Borton   v.    Variety    Iron  Crim.   96;    Adcock  v.   Stale,  41  Tex. 

Works.    136    Mich.    140;    Barbier    v.  Crim.  288. 

Young,    115    Mich.    100;     Trotter    v.  WImts  a  Deed  Is  Adadtted  in  STidenoo 

Tousey,  (Mich.  1903)  92  N.  W.  Rep.  Wltlunit  Proof  of  Szoeation,  *'  but  sub- 

544;   McCormick   v,  Oblinski,   (Mich,  jectto  legal  exceptions,"  and  no  excep- 

1902)  93  N.  W.  Rep.  499.  tion    is  made   in   the  trial  court,  an 
Missouri,  ~-  Westminster  College  v,  objection  raised  for  the  first  time  on 

Peirsol,  161  Mo.  370;  Corrigan  v.  appeal  will  not  be  considered.  Van- 
Kansas  City,  93  Mo.  App.  173;  Bagneli  kirk  Land,  etc.,  Co.  v.  Green,  132  Ala. 
V,  Chemical  Bank,  76  Mo.  App.  121;  348.  See  also  Nashville,  etc.,  R.  Co. 
Frankenthal  v.  Guardian  Assur.  Co.,  v.  Smith,  132  Ala.  434. 
76  Mo.  App.  15;  Shields  v.  McClure,  Sron  in  a  Murdor  Caio  the  rule  is  up- 
75  Mo.  App.  631.  held.  Matthis  v.  Stale,  80  Miss.  491* 
Nebraska.  —  Malone  v.  Garver,  (Neb.  Boriew  Diiorotionary.  —  The  New 
1902)  92  N.  W.  Rep.  726;  Fnhon  v,  K7r>&  Appellate  Division  has  discretion- 
Ryan,  60  Neb.  9;  Palmer  v,  Ulysses  ary  power  to  review  objections  to  the 
First  Bank,  59  Neb.  412;  Willits  v.  admission  or  exclusion  of  evidence 
Arena  Fruit  Co.,  58  Neb.  659.  though  no  exception  was  saved  in  the 
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91  ff,  (2)  Time  of  Making  Objections, —  Sec  note  2. 

917,  See  notes  i,  2. 

(3)  Specifying  Evidence  Objected  To.  —  See  note  7. 

918.  See  note  i. 

919*  (4)  Specifying  Grounds  of  Objection — (»)  GeMnaSnto  — 
tut.  Specific  Grounds  to  Be  Pointed  Out.  —  See  note  I. 

trial  court;  but  this  power  sliould  be  Alabama,  —  Coppin  v.  Sute.  123  Ala. 

exercised  only  in  exceptional  cases,  in  58;  Linneban  v.  State.  120  Ala.  293; 

the  furtherance  of  justice.     Alden  r.  Waters  v.  State,  117  Ala.   108;  Smith 

Supreme  Tent,   etc.,   78   N.  Y.   App.  v.  State,  123  Ala.  64,  in  which  last  case 

Div.  18.  it  was  held  that  the  following  was  an 

Wh«rt  a  Oast  Is  Tried  Before  the  Court  insufficient    objeciion:      *' To   every- 

without  a  juty,  objections  to  evidence  thing  as  testified  to  by  Tate  Blackman 

cannot  be  made  for  the  first  time  in  the  defendant  separately  and  particularly 

appellate  court.      Myers  v,  Menefee,  objects." 

(Tex.  Civ,  App.  1902)  68  S.  W.  Rep.  California, -^yfi^^  v.  Wakefield,  118 

540.  Cal.  107;  People  v,  Louie  Foo,  112  Cal. 

DopodUOBS,  —  In  Missouri^  where  no  17. 

exception  is  saved  to  the  overruling  of  Florida,  —  Wallace  v.  State,  41  Fla. 

an  exception  to  a  deposition,  the  point  547;  Gantling  r.  State,  40  Fla.  237. 

Is  not  open  10  review  on  appeal.     Roe  Georgia,  —  Allen  v,  Harris,  113  Ga. 

f.  Versailles  Bank,  167  Mo.  406.    See  107. 

also  Depositions.  Indiana,  —  Lautman    v.    Pepin,    96 

Slftt  t.  Grace  v,  McKlnney,  112  Ind.  App.  427,  holding  that  *'  an  ob- 
Ga.  425;  Nickerson  v.  Leader  Mercan-  jection  to  evidence  that '  it  is  not  ma- 
tile  Co.,  00  Mo.  App.  336;  Chicago  terial  *  presents  nothing  for  review." 
Terminal  Transfer  R.  Co.  v.  Stone,  (C.  Maryland.  —  Baker  r.  Safe  Deposit, 
C  A.)  X18  Fed.  Rep.  19.  etc.,  C!o.,  93  Md.  378. 

DmiMiUoBS, —  See  Depositions.  Massachusetts,  —  Smith  v,  Jagoe,  172 

8lT»    1.  People  v.  Holmes,  166  N.  Mass.  538, 

Y.  540.  Michigan,  —  Abrey    v,   Detroit,   127 

••  Scat«  V.  Moats,  108  Iowa  13;  Sute  Mich.  374. 

fr.  McAfee,  148  Mo.  370,  holding  that  Missouri.  —  Kansas  City  v.  Scarritt, 

where  incompetent  evidence  has  been  169  Mo.  471 ;  Roe  v,  Versailles  Bank, 

admitted  witnout  objection,  it  is  not  167  Mo.  406;  State  v.  Young.  153  Mo. 

error  In  the  court  to  refuse  to  strike  it  446;    Fullerton  v.  Carpenter,  97  Mo. 

out.  App.  197;  Hawkeye  First  State  Bank 

J.  Perin  v,  Cathcart,  115  Iowa  553;  v,  Noel,  94  Mo.  App.  498. 

Lamptey  v.  Atlantic  Coast  Line  R.  Co.,  South   Carolina,  —  Oliver  v,  Colum- 

63  S,  Car.  462;  Bryce  r.  Cayce,  62  S.  bia,  etc.,  R.  Co.,  65  S.  Car.  i;  Lamp- 

(far.  $46;  Gutsman  r.  Clancy,  114  Wis.  ley  v,  Atlantic  Coast  Line  R.  Co.,  63  S. 

hAq;     Western     Union    Tel.    Co.    v.  Car.  462;  Youngblood  v.  South  Caix>> 

Burgess,  (C.  C.  A.)  xo8  Fed.  Rep.  26;  Una,  etc.,  R.  Co.,  60  S.  Car.  9;  Norris 

Missouri,  etc.,  R.  Co.  v,  Elliott,  (C.  C.  v,   Clinkscales,    59  S.  Car.  232.    See 

A.)  toa  Fed.   Rep.  96;  New  Orleans,  also  Jumper  v.  Commercial  Bank,  48 

etc.,  R.  Co,  V,  Clements,  (C.  C.  A.)  too  S.  Car.  430. 

Fed.  Rep.  41s*    See  also  Corrigan  v.  South  Dakota,  —  Park  v,   Robinson, 

Kansas  city,  93  Mo.  App.  173.  15  S.  Dak.  551. 

9I§.    li  OMTOriftUoB.  ^  After  a  con-  Tennessee,  —  Continenul  Nat.  Bank 

verMtlon  a  part  of  which  Is  admissible  v,    Nashville    First    Nat.    Bank,   108 

hat  been  given  In  evidence,  an  excep-  Tenn.  374. 

tion  will  not  He  to  the  admission  of  the  Texas,  —  Barkman  v.  State,  41  Tex. 

ronvertatlon  as  a  whole.     If  part  of  It  Crim.  105;  Hamblin  v.  State,  41  Tex. 

It  Inadmissible,    the  objecting  party  Crim.  135. 

must  ask  to  have  that  part  stricken  out.  United  States,  —  Reilley  v,  U.  S.,  (C. 

Smith  V,  Duncan,  181  Mats.  435*  C.  A.)  106  Fed.  Rep.  896. 

•!••     1.   Olson    V,    Oregon    Short  If  the  Bvldenee  Is  Compsttnt  lor  lay 

Lint    R.    Co.,   84  Utah  460,  citing  8  Purpose  general  objections  for  incom- 

Rncyc.  op  Pi.,  and  Pa«  219.    See  also  petency  will  not  avail.    Challis  v.  Lake, 

the  following  catet:  71  N.  H.  90. 
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Vadiflaad  OI|{MttMs*  —  See  note  2. 
bb.  Only  Grounds  Stated  Considbrbd.  -^  See  note  3« 
fb)  XMMiift  far  Bvla.  —  See  notes  2,  3. 
It)  AppUMiti«Bt  €f  Sol*.  —  See  note  4. 
997.  See  note  i. 


1.  OUtttfwi  tar  larafldaMy  €f  S.  See  People  v.  Louie  Foo,  xia  Cal. 

CMipbdat.  —  An  objection  to  the  Intro-  17. 

duction  of  evidence  on  the  ground  that  4.  California,  —  Lee  v.  Murphy,  119 

the  complaint  does  not  state  a  cause  of  Cal.  564;  Wise  v,  Wakefield,  118  Cal. 

action,  without  suting  wherein  the  de-  107;  People  v,  Louie  Foo,  us  Cal.  17. 

ficiency  lies,  is  too  general  to  authorize  Indiana,  —  Phentx  Ins.  Co.  v,  Jacobs, 

the  consideration  of  the  point  on  ap-  33  Ind.  App.  509. 

rl.    Chilson  9.  Fairmount  Banlc,  9  il/iV/^^Mri.  —  State  v.  McMuliin,  170 

Dak.  96;  Schweinber  v.  Great  West-  Mo.  608;  Roe  v,  Versailles  Bank,  167 

era  Elevator  Co.,  9  N.  Dak.  113;  James  Mo.  406;  Fox  v.  Jacob  Dold  Packing 

River  Nat.   Bank  r.  Purchase,  9  N.  Co.,  96  Mo.   App.  173;  Creighton  v. 

Dak.  380.  Modern  Woodmen  of  America,  90  Mo. 

WkM  IHiMMi  Is  AteiMllitofsr  Any  App.  378;  Smith  v.  Dowling,  85  Mo. 

FifSiS  whatever,  a  general  objection  App.  514. 

to  its  admission  will  not  raise  the  ques-  Oklahoma,  —  Long  Bell  Lumber  Co. 

tion  of  its  admissibility  for  anv  par-  v,  Martin,  11  Okla.  193. 

ticular  purpose.    If  a  party  desires  to  South  Dakota,  —  Harrison    r.   State 

have  evidence  limited  to  any  particular  Banking,  etc..  Co.,  15  S.  Dak.  304. 

purpose  he  should  ask  an  instruction  Texas,  —  Carter  v,  Sute,  40  Tex. 

to  that  effect*  and  if  such  instruction  is  Crim.  325. 

refused,  should  save  an  exception  to  Washington,  —  Sackman  v,  Thomas, 

the  ruling.    Meyers  v,  Falk,   99  Va.  24  Wash.  660. 

385.  United    States.  —  Ogden     City     v. 

An  O^Mtira  to   IvUmms  that  *'ths  Weaver.  (C.  C.  A.)  108  Fed.  Rep.  564. 

Mir  Was  Too  OoMnl"  raises  no  ques-  Oljoetioii  to  Written  InitraBont  —  In 

don  for  review.     Kansas  City  v.  Scar-  an  action  of  claim  and  delivery,  an  ob- 

litt,  169  Mo.  471.  jection  that  a  chattel  mortgage  intro- 

t.  Alabama.  —  Barron  v,  Barron,  133  duced    in    evidence    is   Incompetent, 

Ala.  194.  immaterial,  and  irrelevant,  and  further 

CaHfomia,  —  People  v,  Louie  Foo,  that  it  has  no  reference  to  the  dispo- 

113  Cal.  17.  sition  of  the  goods  in  controversy,  does 

Florida,  —  Florida  Cent.,  etc.,  R.  Co.  not  extend  to  proof  of  the  execution  of 

V,  Foxworth,  41  Fla.   i;   Wallace  v,  the  mortgage.     Park  v,  Robinson,  15 

Sute,  41  Fla.  547-  S.  Dak.  551. 

Georgia,  —  Frey  v,  Macon  Sash,  etc..  In  an  action  of  ejectment,  where  the 

Co.,  113  Ga.  343.  defendant  objects  to  the  introduction 

Indiana.  —  Allen  v,  Indianapolis  Oil  in  evidence  of  a  mortgage  because  of 

Co.,  37  Ind.  App.  158;  Everitt  v,  Indi-  the  defective  description  of  the  land, 

ana  Paper  Co.,  35  Ind.  App.  387;  Peirce  but  the  objection  does  not  specify  the 

V,  Jones,  33  Ind.  App.  163.  defect  claimed,  and  the  bill  of  excep- 

Missouri,  —  Adair  v,  Mette,  156  Mo.  tlons  recites  that  the  plaintiff  offered  a 

496.  writing  purporting  to  be  a  mortgage 

Oklahoma,  —  Drury  v.   Territory,  9  of  the  land  in  controversy,  it  will  be 

Okla.  398.  presumed  on  appeal,  in  support  of  the 

,South  Ofolina,  —  Hicks  v.  Southern  trial  court's  ruling  in  admitting  the 

R.  Co.,  63  S.  Car.  559;  Terry  v,  Hus-  mortgage  in  evidence,  that  it  was  un- 

bands,  53  S.  Car.  to.  derstood  by  the  parties  that  the  lands 

Texas.  —  Frenkel  v,  Caddou,  (Tex.  conveyed  In  the  mortgage   were  the 

Civ.  App.  1897)  40  S.  W.  Rep.  638.  same  as  those  sued  for.     Barron   v, 

Vermont,  —  Sute  v,  Noakes,  70  Vt.  Barron,  133  Ala.  194. 

347.  MT«    1.  People  v,  Louie  Foo,  113 

tVashington,  —  Nunn  v,  Jordan,  31  Cal.  17,  holding  that  where  the  prof- 

Wash.  506.  fered  evidence  is  imperfect  for  lack  of 

9M»    1.  Hawkeye  First  Sute  Bank  preliminary  proof,  the  defect  is  waived 

V,  Noel,  94  Mo.  App.  498.  If  not  specifically  pointed  out  by  the 
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See  notes  2,  3,  4,  6,  7. 

(d)  SsMpliona  to  Bole.  —  See  note  9. 
339«  See  notes  1,2. 

(5)  Repetition  of  Objections.  —  See  note  3. 
330.  (6)  Necessity  for  Exceptions.  —  See  note  2. 

objection;    Carter    v.    State,  40  Tex.  Mio.  Co.  v,  Burbrid^e,  11  Colo.  App. 

Crim.  225.  487;  Rouse  v,  Wallace.  10  Colo.  App. 

WlMN  ft  Dopoiition  It  Offend  it  is  in-  93. 

sufficient  to  object  that  the  statements  Florida,  —  Driggers    v.    State,    38 

of  the  witnesses  are  *'  irrelevant,  in-  Fla.  7. 

competent,   immaterial,  and   are  con-  Illinois,  —  Chicago,  etc,   R.  Co.   v, 

elusions  and  not  a  statement  of  facts."  Randolph,   199  111.    126,  a  firming  loi 

Hawkeye  First  State  Bank  v,  Noel,  94  111.  App.  121;  Siryker  r.  Fendericast, 

Mo.  App.  498.  105  III.  App.  413;  Chicago  v.  English, 

MS.     S.   '*  Inoompstont   and    Imma-  198  111.  211,  affirming  97  III.  App.  594. 

teiial 'Ms  not  a  sufficient  statement  of  Indiana,  —  Burnett    v.    Milnes,    148 

the    ground    of    objection.     Stark    v,  Ind.  230. 

Knapp,  160  Mo.  529.  Indian     Terrilory,   —    Eddiogs     ;j. 

S.  Hawkeye  First  State  Bank  r.  Noel,  Boner,  i  Indian  Ter.  173. 

94  Mo.  App.  498;  Barfield  v.  State,  41  Iowa,  —  Parker    v,    Ottamwa.    113 

Tex.  Crim.   19;  Barkman  v.  State,  41  Iowa  649. 

Tex.   Crim.    105;    Hambljn    v.   State,  Kansas,  —  State    v,    Greenburg,    59 

41  Tex.  Crim.  135.  Kan.   404;   Samuels  v.   Burnham,    10 

4.  See    Cannon    v.   State,  41    Tex.  Kan.  App.  574.  61  Pac.  Rep.  755. 

Crim.  467.  Kentucky.  —  Tandy   v,  Oliver,   (Ky. 

tl.  Pe:>ple  v,  Louie  Foo,  lis  Cal.  17.  1897)39  S.  W.  Rep.  700. 

7.  State  V.  Westlake,  159  Mo.  669.  Maryland,  —  Nor  berg  v.  Records,  84 

9.  Holy  Cross  Gold  Min.,  etc.,  Co.  Md.  568. 

V,   O'Sullivan,    27  Colo.  237,  holding  Massachusetts,  —  Walkup   v.  Picker- 

that  "  where  the  general  <ybjection  is  ing,  176  Mass.  174. 

broad  enough  to  include  the  specific  Minnesota,  —  London,    etc.,    Mortg. 

ground  assigned  for  error,  or  where,  if  Co.  v.  McMillan,  78  Minn.  53. 

a  more  specific  objection  was  made  be-  Missouri,  — Shaefer  v.  Missouri  Pac. 

low  it  would  have  been  unavailing,  or  R.  Co.,  98  Mo.  App.  445;  Bun^enstock 

could  not  have  been  obviated  at  the  v,   Nishnabotna    Drainage   Dtst.,   163 

trial,  advantage  of  the  objectionable  Mo.    198;  Evans-Snyder-Buell   Co.   v. 

ruling  may  still  be  taken  on  review."  Turner,  143  Mo.  638;  Murphy  v.  Black, 

la  Hew  Tork  an  objection  that  the  78  Mo.  App.  316. 

evidence  is  incompetent  raises  at  the  Montana,  —  May    v.   Anaconda,    26 

time,   and   presents  in   the    Supreme  Mont.    140;    Gregg   v,   Kommers,    22 

Court,  every  ground  of  incompetency  Mont.  511. 

which  could  not  have  been  obviated  at  Nebraska,  —  Bennett   v,   McDonald, 

the   trial  had   special   attention   been  52  Neb.  278. 

called  to  it.    Taylor  v.  New  York  Cent.,  Nevada,  —  Palmer  v,  Cnlvcrwell,  24 

etc.,   R.  Co.,  63  N.  Y.  App.  Div.  586,  Nev.  114, 

the  court  saying  that  when  an  objec-  New  Mexico, —  Territory  v.  Gonzales, 

tion  to  evidence  is  based  upon  a  right  (N.  Mex.  1902)  68  Pac.  Rep.  923. 

ground,  the  fact  that  every  reason  for  North  Carolina,  —  Wilson  v,  Beaufort 

the  objection  is  not  given  is  of  no  im-  County  Lumber  Co.,  131  N.  Car.  163. 

portance,  provided  thai  the  incompe-  South     Dakota,  —  Waterhouse     v. 

tency  could  not  have  been  obviated.  Joseph  Schlitz  Brewing  Co.,  (S.  Dak. 

1.  McClellan  v.  State,  117  Ala.  1903)  94  N.  W.  Rep.  587. 


140.  Tennessee.  —  Stacker    v.    Ix>ui8ville, 

9.  American   Mortg.   Co.  v.  Mouse  etc.,  R.  Co.,  106  Tenn.  450;  Renshaw 

River  Live  Stock  Co.,  10  N.  Dak.  290.  v,  Tullahoma  First  Nat*  Bank,  (Tenn. 

8.  Bee  Pub.  Co.  v.  World  Pub.  Co.,  Ch.  1900)  63  S.  W.  Rep.  194. 

62  Neb.  732.  Texas,  —  Morgan  v.  State,  41  Tex. 

dao,     S.    California,  —  People    v,  Crim.    102;  Wynne  v.   State,  41  Tex. 

Lon  Yeck,  123  Cal.  246.  Crim.  504:  Lewis  v.  State,  (Tex.  Crim, 

Colorado, -^VLx.    Wilson  Gold,   etc.,  1899)  50  S.    W.   Rep.  952;  Glover  v. 
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SSl,  (7)   Time  of  Taking  Exceptions.  —  See  note  i. 

b.  For  Incompetency  —  (i)  In  General.  —  See  note  2. 
'2^  Secondary  Evidence.  —  See  note  2. 
3^  Hearsay  Evidence.  —  See  note  2. 

{^  Parol  Evidence  to  Vary  Writing.  —  See  note  i. 
5j  For  Failure  to  Lay  Sufficient  Foundation  for  Ad^ 
missim — (a)  By  Proper  PlMdingi.  —  See  note  2. 
(b)  By  PrtUmiAftry  Proof.  —  See  note  I. 

c.  For  Irrelevancy.— See  note  i. 

2.  To  Bzelnaion  of  Bridenoe  —  a.  Necessity  for  Objec- 
tions. —  See  note  3. 

Stale,  (Tex.  Crim.  1898)  46  S.  W.  Rep.  Washington.  —  State    v,   McGilvery, 

824;  Smith  V,  State,  (Tex.  Crim.  1898)  20  Wash.  240. 

44  S.  W.  Rep.  1090.  333.    S.  Allen  v,  Sute,  70  Ark.  337; 

United  States. —  Potter  v.  U.  S.,  (C.  State  v,  Rapp,  143  Mo.  443:  Southern 

C.   A.)  12a  Fed.   Rep.  49;    White   v.  Iron  Car  Line  v.  East  Tennessee,  etc., 

Wansey,  (C.  C.  A.)  116  Fed.  Rep.  345;  R.Co..(Tenn.Ch.  1897)42 S.W.  Rep. 529. 

Luitweiler  v,  U.  S.,  (C.  C.  A.)  85  Fed.  934.    L  Employers  Liability  Assur. 

Rep.  957.  Co.  V.  Morris,  14  Colo.  App.  354;  Brown 
11.    1. 


Coppin  V,  State,  123  Ala.  v.  Flower,  9  Kan.  App.   536:  Cady  v. 

58.  Coales,  (Mo.  App.  1903)  74  S.  W.  Rep. 

Tho  IkUvro  of  tho  Trial  Ooiirt  to  Bnlo  424:  Boggs  v.  Pacific  Sieam  Laundry 

OlQoelion    to    evidence    when  Co.»  86  Mo.  App.    616:    Mensing    v. 


offered,  in  the  trial  of  an  action  at  law  Cardwell,  (Tex.  Civ.  App.  1903)  75  S. 

without  a  jury,  though  the  objecting  W.  Rep.  347:  Eaves  v,  vial,  98  Va.  134. 

party  excepts  to  the  failure  so  to  rule,  See  also  Jumper  v.  Commercial  Bank, 

is  not  reversible  error,  but  the  object-  48  S.  Car.  430. 

ing  party  must  renew  his  objection  S.  Wood  v.  Chapman,  24  Colo.  134; 

after  the   materiality  of  the  evidence  Swift  v.  Madden,  165  111.  41:  Lawlor 

has  been   determined    by  the  subse-  v,  Kemper,  20  Mont.  13. 

quent  development  of  the  case.    Gaar  93((«    1.  Zipp  v,  Colchester  Rubber 

</.  Nichols,  115  Iowa  223.  Co.,  12  S.  Dak.  218. 

8.  Witlard  v.  Monarch  Elevator  Co.,  Xxooutioii  of  Dood.  —  An  objection  to 

10  N.  Dak.  400,  citing  8  Encyc.  of  Pl.  the  admission  of  a  deed  in  evidence  on 

AND  pR.  231;  Chicago  r.  Hogan,  80  111.  the  ground   of  incompetency,   irrele- 

App.  344;  Gruett  v.  Dibble,  126  Mich,  vancy,  and  immateriality  does  not  suffi- 

623;  Caris  v,  Nimmons,  92  Mo.  App.  ciently   raise   the  objection    that    the 

66;  Rosenberg  v.  Stover,  67  N.  J.  L.  execution  of  the  deed  was  not  proved. 

506.  Long  Bell  Lumber  Co.  v,  Martin,  11 

ABOI(|ootlOAthataOoiitraotof0iiaraBty  Okla.  192. 

Wis  Hot  in  Writing  cannot  be  made  for  Introdnetlon  of  Books  la  Evidoneo.  — 

the  first  time  on  appeal.     Meldrum  v.  Where  the  testimony  of  an  expert  ac- 

Kenefick,   15  S.   Dak.   370.    See  also  countant  is  admitted  without  objection 

Fkauds,  Statute  Of.  though  the  books  as  to  which  he  lesti- 

SM*    8.  Alabama,  —  Hamilton    r.  fies  are  not  in  evidence,  the  failure  to 

Griffin,  123  Ala.  600.  introduce  the  books  cannot  be  urged 

CaHfornia.  —  Banister  v,  Campbell,  as  error  on  appeal.     Salem  TracUon 

138  Cal.  455.  Co.  V,  Anson,  41  Oregon  562. 

Michigan.  —  Gruett    v.   Dibble,   126  936.    1.  Willard  v.  Monarch  Eleva- 

Mlch.  623.  tor  Co.,  10  N.  Dak.  400,  citing  8  Encyc. 

New  Yorh.  —  Ochs  v,  Frey.  47  N.  Y.  of  Pl.  and  Pr.  236. 

App.  Div.  390.  8.  Ward  v.  Board  of  Equalization, 

South  Carolina,  —  Long    v,    McKis-  135  Mo.  309;  Hopler  v.  Hunter  Arms 

sick,  50  S.  Car.  218.  Co.,  64  N.  Y.  App.  Div.  80;  Stewart  v, 

Tennessee.  —  Galbreath  v.  Gal  breath.  Long  Island  R.  Co.,  54  N.  Y.  App.  Div. 

(Teon.  Ch.  1900)  64  S.  W.  Rep.  361.  623. 

Virginia.  —  Western  Union  Tel.  Co.  Waiver  of  Olqoetion  to  Suppression  of 

V.  Powell,  94  Va.  268.  Dopodtion.  —  A  party  cannot  assign  as 

Supp.  Pl.  &  Pr.— 23  858 
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3S6.  b.  Laying  Foundation  for  Objections.  —  See  notes 

337,  See  note  i. 

3S8.  BzoeptioBs  to  Biilo.  —  See  note  2. 

c.  Necessity  for  Exceptions,  —  See  note  4. 

error  the  suppression  of  certain  depo-  comes  too  late  after  the  court  has  ruled 

sitions  where  he  makes  no  motion  for  on  the  objection  to  the  questioa.    Ful- 

a  continuance,  but  goes  to  trial  and  ton   County   v.  Gibson,  158  Ind.  471. 

produces  witnesses  whose  depositions  See  also  Brown  v.  Cox,  158  Ind.  364; 

were  suppressed  and  whose  testimony  Pittsburgh,  etc.,   R.  Co.  v.  Machler, 

covers   the    matter  embraced  therein.  158  Ind.  159. 

Gardner  v.  Meeker,  169  111.  40.  Evidence   Offwed   ia   GroM.  —  Where 

336.    4.  Gafiford  v.  State,  122  Ala.  one   wishes  to  introduce  a  particular 

54,  per  Tyson-,  J.,  dissentinr  [quoting  8  portion  of  a  document  or  record,  he 

Encyc.  OF  Pl.  AND  Pr.  236];  O'Malley  must  distinctly  identify  such  portion  in 

V,  Com.,  182  Mass.  196.  his  ofier;  for  if  he  oflfers  the  document 

5.  Alabama.  —  GaAord   v.  State,  122  or  record  in  gross,  the  inadmissibility 

Ala.  54, /^r  Tyson,  ].,  dissenting^  citing  of  any  portion  thereof  will  defeat  an 

8  Encyc.  of  Pl.  and  Pr.  236.  objection  to  the  exclusion  of  the  whole. 

Florida.  -7-  Boykin    v.  State,  40  Fla.  Laflin  v.  Shackleford,  (C.   C.   A.)  98 

484.  Fed.  Rep.  372. 

Georgia,  —  Russell     v.     Mohr-Weil  d37.    1.  Spangler  v.  State,  41  Tex. 

Lumber  Co.,  115  Ga.  35.  Crim.  424. 

Indiana,  —  Williams     v.    Chapman,  A  General  Statement  of  the  Xipoeied 

(Ind.  1903)  66  N.  E.  Rep.  460;  Si  an  dish  Testimony  will  be  sufficient  if  it  shows 

V,  Bridge  water,  159  Ind.  386;  Miller  v,  with  reasonable  certainly  the  connec- 

Coulter,  156  Ind.  290.  tion  between  the  offered  testimony  and 

Massachusetts,  —  O'Malley  z'.  Com.,  the  facts  in  issue.     Beers  v.  Ay  Is  worth, 

182    Mass.    196    [citing    Honsucle    v.  41  Oregon  251. 

Ruffin,   172  Mass.  420] ;  P.  P.  Emory  33§.    S.  Clark  v,  Sleel,  99  Va.  381. 

Mfg.  Co.  V.  Rood,  182  Mass.  166;  Le-  4.  Afichigan,  —  Childs    v.   Nordelb, 

land  V,  Converse,  181  Mass.  487.  116  Mich.  511. 

Missouri  —  Gage  v.  Trawick,  94  Mo.  New  York.  —  Philips  v.  Hine,  61  N. 

App.  307;  Loker  v.  Southwestern  Mis-  Y.  App.  Div.  428. 

souri  Electric  R.  Co.,  94  Mo.  App.  481.  Tennessee,  —  State  v.   Mitchell,    104 

Nebraska.  —   Lusk  v.   Riggs,  (Neb.  Tenn.  336;  Chicago  BIdg.,  etc.,  Co.  v, 

1902)  91    N.   W.    Rep.   243,  following  Barry,  (Tenn.  Ch.  1898)  52  S.  W.  Rep. 

Union  Pac.  R.  Co.  v.  Vincent,  58  Neb.  451. 

171.     See  also  South  Omaha  v.  Burke,  Texas,  —  Marquez  v.  State,  41  Tex. 

(Neb.  1902)  91  N.  W.  Rep.  562;  Crete  Crim.  85:  Smiih  v.  State,  (Tex.  Crim, 

V,    Hendricks,   (Neb.    1902)  90  N.  W.  1898)  44  S.  W.  Rep.  1090. 

Rep.  215;  Savary  v.  Stale,  62  Neb.  166;  Vermont.  —  State  v.   Noakes,  70  Vl, 

Farmers,  etc.,  Ins.  Co.  v.  Dobney,  62  247. 

Neb.   213;    Brennan.Love  Co.  v.  Mc-  In  Kew  York  the  Appellate  Division 

Intosh,  62  Neb.  522;  Green  v.  Tierney,  has  power  to  review  a  ruling  excluding 

62  Neb.  561;   McLain  v.  Maricle,  60  evidence  in  the  absence  of  an  excep- 

Neb.  359.  tion,  but  such  power  will  be  exercised 

Texas.  —  Galveston,  etc.,  R.  Co.  v,  only  in  extraordinary  cases.    Alden  v. 

Dehnisch,  (Tex.  Civ.  App.  1900)  57  S.  Supreme   Tent,   etc.,   78   N.   Y.  App. 

\V.  Rep.  64;  Cannon  v.  State,  41  Tex.  Div.  18. 

Crim.  467;    Gregory  v.    State,   (Tex.  KecoMity  for  Seoond  Szesptton.  —  In 

Crim.  1898)  48  S.  W.  Rep.  577.  Repauno  Chemical  Co.  v.  Victor  Hard* 

Vermont,  —  Slate  v.  Noakes,  70  Vt.  ware  Co.,  (C.  C.  A.)  loi  Fed.  Rep.  948, 

247.  it   was  held   that   where  a  letter  was 

Virginia.    —   Greever    v.    Graham  offered  in  evidence  and  the  court  made 

Bank,  99  Va.  547;  Driver  v.  Hartman,  a  tentative  ruling  sustaining  an  objec- 

96  Va.  $\%^  following  Union  Cent.  L.  tion  until  '*  further  proof,     to  which 

Ins.  Co.  V.  Pollard,  94  Va.  146.  ruling  an   exception   was  taken,  and 

When  Offer  Must  Be  Made.  —  An  offer  later  on  the  letter  was  again  offered  and 

to  show  what  evidence  will  be  given  an  objection   was    sustained  without 
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9S9.  8«  To  CompeUney  of  Witnen  — /f.  Necessity  for  Objeo 
TIONS.  —  See  note  2. 

S4M.  See  notes  5,  6. 

•11.  *.  Time  of  Making  Objections  — (i)  Where  Objection 
Is  Kruram  When  Witness  Is  Introduced,  —  See  note  4. 

944.  d.  Necessity  for  Exceptions.  —  See  note  6. 

4.  To  Quoftioni — a.  Necessity  for  Objections.  —  See 
note  7. 

945.  See  note  i. 

*.  Time  of  Making  Objection.  —  See  note  2. 

c.  STvriNG  Grounds  of  Objection.  —  See  note  4. 
346.  d.  Necessity  for  Exceptions.  —  See  note  2. 

6.  To  Answwnk  —  See  note  3. 
947.  See  note  i.    See  also  Withdrawing  and  Striking 
Out  Evidence. 

01^{Mtloiiff  Milt  10  Spedfla.  —  See  note  4. 
8.  For  Tariaiioe  Botweon  Pleading  and  Proof —  a.  Neces- 
sity for  Objections.  —  See  note  7.    See  also  Variance. 

exceptioD,  the  matter  was  oot  subject  167  Mo.  406;  Ralley  v,  O'Connor,  71 

to  the  coaslderatioa  of  the  appellate  N.  Y.  App.  Div.  328. 

coart.  a.  Stale  v,   Marshall,  105  Iowa  38; 

9W.    a.  Smith  V,  Trefz,  ao2  111.  587;  Tysen  r.  Fritz,  44  N.  Y.  App.  Div.  562. 

Beasley  v.  Beasley,  180  III.  163;  Baker  Whflrs  Aaivsr  It  Hot  SatpoosiTO.  — 

7/.  Safe  Deposit,  etc.,  Co.,  93  Md.  378.  Allen  v,  Voje,  114  Wis.  i. 

94#.    ft.  Bird  v.  Jacobus,  113  Iowa  947»     1.    California,  —  People    v, 

194;  Needles  v.  Ford,   167   Mo.  496;  Colvin,  it8  Cal.  349;  People  v.  Wong 

Spragpe  v.  Sea,  152  Mo.  327.  Chuey,  117  Cal.  624. 

a  Dunican  v.  Union  R.  Co.,  56  N.  Florida.  —  Wallace  v.  State,  41  Fla. 

Y.  App.  Div.  181;  Aldrieb  v.  Columbia  547. 

Soothera  R.  Co..  39  Oregon  263.  Massac husetts,  —  Walkup  v,  Picker- 

941.    4.  Moore  zr.  State,  (Tex.  Crim.  ing,  176  Mass.  174. 

1808)  45  S.  W.  Rep.  800.  New  York,  ^  Tysen  v.  Fritz,  44  N. 

M4.    6.  State  v,  McAfee,  148  Mo.  Y.  App.  Div.  562;  Michaelis  v,  Wils- 

370;  Fay  9.  Sute,  (Tex.  Crim.  1902)  70  husen,  (Supm.  Ct.  App.  T.)  19  Misc. 

S.  W.  Rep.  744.  (N.  Y.)  153. 

7.  Driffgers  9.  Sute,  38  Fla.  7;  Roe  South  Dakota,  —  Anderson  v.  Jordan, 

V.  Versailles  Bank,  167  Mo.  406.  15  S.  Dak.  395. 

MypoChstkal  ^IntttiMt.  —  Where    an  TV/im^/j^/.  — Bruce  v.  Beal  1,99  Ten n. 

attorney,  after  asking  a  hypothetical  303. 

question,  asks  the  opposing  counsel  for  H^isconsin,  —  Allen     v,    Voje,    114 

suggestions   as    to    inaccuracies  and  Wis.  i. 

omissioos,  the  failure  of  the  latter  to  ysoessity   I6r   Buliag. —  Where    the 

make  any  suggestions  will  operate  as  court  reserves  its  ruling  to  a  motion  to 

a  waiver  of  any  inaccuracies  or  omis-  strike  out  the  answer  of  a  witness,  but 

siods  In  the  question.    Allen  v,  Voje,  the  matter  is  not  again  called  to  the 

114  Wis.  I.  court's  attention,  and  there  is  neither 

1.  Driggers  v.  State,  38  Fla.  ruling  nor  exception,  the  objection  is 


7;  Eli  Min.,  etc.,  Co.  v,  Carleton,  (C.  waived.    State  v,  Reilly,  104  Iowa  13. 

C.  A.)  108  Fed.  Rep.  24.  4.  Allen  v,  Voje,  114  Wis.  i. 

!•  Driggers     v.    State,    38    Fla.    7;  1,  California.-^  CslttoW    v.    Briggs, 

Pitrker  v,  Ottumwa,   113  Iowa   649;  138  Cal.  452;  McCarthy  v.  Phelan,  132 

Cunningham  v.  State,  61  N.  J.  L.  67;  Cal.  404;  Cushing  v.  Pires,  124  Cal.< 

Jackson  v.  Com.,  96  Va.  107.  663;  Barrell  v.  Lake  View  Land  Co., 

4.  Edwards  v.  Stale.  39  Fla.  753.  122  CaL  129. 

9M,    t.  Colibart    v,    Sullivan,    30  Colorado.  ^  Doland  v.  Grand  Valley 

led.  App.  498;  Roe  v.  Versailles  Bank,  Irrigation  Co.,  28  Colo.  150. 
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SI49«  b.  Time  and  Manner  of  Making  Objections.  —  See 
note  2.    See  also  Variance. 

950.  c.  Stating  Grounds  of  Objection.  —  See  note  3. 
See  also  Variance. 

7.  For   Xniuilloieney   of  BYidenee  —  a.  Necessity   for 
Objections.  —  See  note  4. 

9S9.  *.  Stating  Grounds  of  Objection.  —  See  notes  i,  2. 

Frvptr  MttlMd  €f  TaUag  AdTutagt.  —  See  note  3. 

c.  Necessity  for  Exceptions.  —  See  note  4. 

8.  Sonewing  Olgeetioiii  in  Kotion  for  Hew  Tri«L  — See 
notes  5,  6.    See  also  New  Trial. 

Illinois.  —  Chicago    Macaroni    Mfg.  350.    8.  Traders'  Mnt.  L.  Ins.  Co. 

Co.  V.  Boggiano«  3oa  111.  312;  Chicago  v,  Johnson,  200  III.  359;  Dom  v.  Farr. 

City   R.   Co.    V.  Mager.   185   III.  336.  179  111.  no,  affirming  79  III.  App.  336; 

affirming  85  111.  App.  524;  Greene  v,  Dunn  v,  Moratz,  92  III.  App.  477. 

Peonle,  182  111.  278;  Dorn  v.   Bissell,  ^  Chicago,  etc.,  R.  Co.  v.  Randolph, 

180  111.  73;  Dorn  r.  Farr,  179  111.  no;  199  III.  126,  affirming  loi  III,  App.  121; 

McBeath  v.  Rawle,  93  111.  App.  212;  Craven    v,    Louisville,    etc.,    R.  Co., 

Chicago  r.  McCabe,  93  III.  App.  288;  (Supm.  Ct.  App.  T.)  33  Misc.  (N.Y.) 

A.    W.   Stevens  Co.   v.    Kehr,  93  III.  789;  State  r.  rurr,  121  N.  Car.  606; 

App.  szo;  Wilson  tr.  St.  John's  Hos-  State    v,    Wilson,    121    N.    Car.    650; 

pital.  92  III.  App.  413:  Dunn  v,  Moratz,  Nordin  v.  Bemer,  15  S.  Dak.  611. 

92  111.  App.  477.  d59.    1.  Sute  V.  Pierre,  15  S.  Dak. 

Indiana,  —  Latshaw    v.    State,    156  559. 

Ind.  194;  Allen  v,  Hollingshead,  155  SafldM^of  OlfisetioiM.  — Thespecifi. 

Ind.  178.  cations  of  particulars  are  sufficient  if 

Massachusetts,  —  Lydig  v,   Braman.  they  point  to  each  of  the  probative 

177  Mass.  212.  facts  contained  in  the  6ndings  attacked 

Michigan, — Jarvis  v.  Flint,  etc.,  R.  on   the  appeal,  and  faiilv  notify  the 

Co.,  128  Mich.  61.  respondent  of  the  contentu>n  that  is  10 

Missouri.  —  Fisher,  etc..  Real  Estate  be  urged  against  the  finding  upon  ap- 

Co.  V,  Staed  Realty  Co.,  159  Mo.  562;  peal.     Laidlaw   v.  Pacific  Bank,  137 

Mooneyham  v.  Cella,  91  Mo.  App.  260;  Cal.  392;  Matter  of  Mots,  136  Cal.  $58; 

Hansberger  r.  Sedalia  Electric  R.,  etc.,  American     Type     Fonndeirs    Co.    v. 

Co.,  82  Mo.  App.  566.  Packer,  130  Cal.  461. 

New  Yofh.  —  Grifhahn  v.  Krelzer,  6a  t.  Stout  v.  Rayl,  146  Ind.  379;  Kelly 

N.  Y.  App.  Div.  413;  Rttbein  v.  Brook-  v.  West  Bend,  loi  Iowa  669. 

lyn  Heights  R.  Co.,  61  N.  Y.  App.  Div.  S.  Crossen  v.  Oliver,  41  Oregon  505; 

478;  Page  V,  Shainwald,  52  N.  Y.  App.  Lewis  v.  Hinson,  64  S.  Car.  571. 

Div.  349;  Robinson  v,  Hawley,  45  N.  4.  Barr  v.  Foster,  25  Colo.  28;  Kerber 

Y.  App.  Div.  287.  V,  Niles,   (N.  Y.  City  Ct.  Gen.  T.)  2X 

North  Carolina.  —  Hendon  v.  North  Misc.  (N.  Y.)  531. 

Carolina  R.  Co.,  127  N.  Car.  no.  ft.  Pioneer  Sav.,  etc.,  Co.  v,  Eyer,  62 

Ohio,  —  Horning  v,  Poyer,  6  Ohio  Neb.  810;   Pioneer  Sav.,  etc.,  Co.  v. 

Cir.  Dec.  370.  Mostert,  62  Neb.  8x9. 

Textu.  —  Johnson  v.  International,  MsklMi  TfeUlag  to  Fslnt  Oat  AQ^pi 

etc.,  R.  Co.,  24  Tex.  Civ.  App.  148.  Xrrors.  —  Defects  in  a  motion  for  a  new 

United  States,  —  Chicago    Terminal  trial  caused  by  the  failure  properly  to 

Transfer  R.  Co.  v.  Stone,  (C.  C.  A.)  118  assign  error  upon  the  mUngsof  which 

Fed.  Rep.  19.  complaint  is  made  cannot  be  cured  by 

In  niinoii  it  Is  held  that  the  rule  ap-  setting  out  in  the  bill  of  exceptloos  the 

plies  only  where  the  variance  is  of  such  various  grounds  of  the  motion  and 

a  character  that  it  does  not  defeat  the  specifically  assigning  error  upon  the 

action  entirely.    Winklemann  v.  Illi-  overruling  of  each  ground.    Phoenix 

nois  Cent.  R.  Co.,  X03  III.  App.  496.  Ins.  Co.  v,  Schwartz,  115  Ga.  1x3.    See 

M9,    9.  Sute  V,  Peach,  70  Vt.  283;  also  Hill  v.  State,  xxs  Ga.  43. 

Columbia  Mfg.  Co.  v,  Hastings,  (C.  C.  XtTOBM>u  InstnutlM.  —  In  Nehrmsha 

A.)  X2X  Fed.  Rep.  328.  errors  in  giving  instructions  must  be 


Vol,  VIII.    EXCEPTIONS  AND  OBJECTIONS.   a<IS-9ft4 


See  note  i. 

DL  IvsTBircTion — 1.  To  Imtnietioni  Oiyen  —  a.  Objec- 
tions Not  Raised  Below  — (i)  Rule  Stated.  — Se^  note  3. 
984.  (2)  Applications  of  Rule. —  See  notes  4,  7,9,  11, 13, 15, 17. 

specifically  assigned  in  a  motion  for  a  citing  8   Encyc.  of  Pl.   and  Pr.  253 

new  trial.    Behrends  v.  Beyschlag,  50  et  seq.    See  also  the  following  cases: 

Neb.  304.  Arkansas,  —  Cathey    v.    Bowen,   70 

M9.    tl.  Ward  v.  Board  of  Equali.  Ark.  348. 

zaiion,  135  Mo.  309.  Colorado.  —  Empson  Packing  Co.  v, 

9ft8.    1.  Northwestern  Elevator  Co.  Vaughn,  27  Colo.  66;  Sams  Automatic 

9.  Lee,  15  S.  Dak.  114;  Thompson  v.  Car  Coupler  Co.  v.  League,  25  Colo. 

Hays,  24  Utah  275;  Tacoma  Grocery  129;  Chipman  v.  People,  24  Colo.  520; 

Co.  V,  Barlow,  12  Wash.  21.  Noble  v.  People,  23  Colo.  9. 

XiBBiMta    BUtiite.  —  Under    Laws  Iowa.  —  Crynest/.  Independence,  115 

Minn.  i90i«  c.  113,  where  exceptions  Iowa  448. 

to  the  rulings  of  the  court  during  the  Massachusetts,  —  Rockport  v.  Rock- 
progress  of  the  trial  are  not  reserved,  port  Granite  Co.,  177  Mass.  246. 
the  aggrieved  party  may  specifically  Mississippi.  —  Alexander  v.  Flood,  77 
designate  Ihe  errors  to  be  reviewed  on  Miss.  925. 

the  motion  for  a  new  trial.     A  failure  Missouri,  —  Boulton  r.  Columbia,  71 

to  do  so  deprives  him  of  the  right  to  Mo.  App.  519. 

assign  and  contest  such  alleged  errors  Nebraska.  —  Missouri  Pac.  R.  Co.  v. 

npon  appeal  unless  he  has  excepted  to  Tipton,  61  Neb.  49;  Behrends  v,  Bey- 

them   at  the  trial.    Cappis  v.  Wiede-  schlag,  50  Neb.  304. 

mann,  86  Minn.  156.  Nevada,  —  McNamee  v,  Nesbitt,  24 

Bptd^ring  Orouids  hi  Votlos  of  Xotioik  Nev.  400. 

—  In  Montana  a  verdict  will  not  be  set  New  York,  — Zingrebe  v.  Union  R. 
aside    for    insufficiency    of    evidence  Co.,  44  N.  Y.  App.  Div.  577;  Hard  v, 
where  sach  ground  is  not  specified  in  Densmore,  40  N.  Y.  App.  Div.  621. 
the  notice  of  intention  to  move  for  a  North    Carolina.  —  Barrett    v.    Mc- 
new    trial.      Mulligan    v.     Montana  Crummen,  128  N.  Car.  81. 

Union  R.  Co.,  19  Mont.  135.  Oklahoma,  —  Boyd    v,    Bryan,    11 

la  a  Chaaaary  Case,  the  question  of  the  Okla.  56. 

sufficiency  of  the  evidence  to  sustain  Virginia,  —  Clark   v.  Sleet,  99  Va. 

the  decree  cannot  be  considered  on  ap-  381. 

peal  where  issues  of  fact  are  submitted  United  States,  —  Northern    Pac.    R. 

to  a  jury  and  no  motion  for  a  new  trial  Co.  v.  Krohne,  (C.  C.  A.)  86  Fed.  Rep. 

and  exception  to  the  overruling  of  such  230. 

motion  are  made.    Tucker  v.  Cole,  169  Vo  SxoeptUm  Idea  to  tho  Ohargo  to  tho 

III.  150.  Qraad  Jury,  the  only  method  of  review- 

Oaiiao  Batanittod  to  Court  inthoat  Jury,  ing  such  charge  being  by  motion  to 

—  It  is  unnecessary  to  move  for  a  new  dismiss  the  indictment  or  by  motion  in 
trial  in  the  trial  court  in  order  to  have  arrest  of  judgment.  People  t*.  Glen, 
the  judgment  reviewed,  where  the  173  N.  Y.  395.  See  generally  iNDicr- 
whole  matter  of  law  and  fact  is  sub-  ments.  Informations,  and  Com- 
mitted  to  and  determined  by  (he  trial  pij^ints. 

court  without  a  jurv.    Citizens  Nat.  VooaMity  for  Objaetioii  to  Oral  lastmo- 

Bank  v.  Walton,  96  Va.  435.  tions  Glvon  in  Yiolatioii  of  Statute.  — 

Oa  Aypoali  from  State  to  Fodaral  Courti,  Driggers  v.  State,  38  Fla.  7. 

the  federal  courts  will  follow  the  de-  L&utatioii  of  Bnle.  —  An  instruction 

cisions  of  the  state  courts  as  to  the  authorizing  a  verdict  by  less  than  the 

necessity  for  a  motion  for  a  new  trial  whole  jury  need  not  be  objected  to  in 

in  order  to  obtain  a  review  of  evidence  order  to  have  the  appellate  court  pass 

or  facts.    Armijo  v,  Armijo,  181  U.  S.  upon  the  validity  of  the  verdict.     Rock 

558.  Springs  First  Nat«  Bank  v,  Foster,  9 

Whan  nun  li  Vo  Appeal  from  aa  Wyo.  157. 

IMv  denying  a  new  trial,  the  appellate  d54.    4.  Bowen  v.  Southern  R.  Co., 

conrt    cannot    review    the    evidence.  58  S.   Car.   222;  Johnson   v.  Interna- 

Sute  V,  Pierre,  15  S.  Dak.  559.  tional,  etc.,  R.  Co.,  24  Tex.  Civ.  App. 

3.  McGurn  v,  Mclnnis,  24  Nev.  370,  148. 
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SI5S.  b.  Necessity  for  Exceptions,  —  See  note  3. 
9S7.  SzMptioiit  to  Bote.  —  See  note  i. 

d54«    7.  Clark  v.  Sleet,  99  Va.  381.  New  Mexico, —  Territory  v.  Goaxales, 

••  Washington  County  Water  Co.  v,  (N.  Mex.  1903)  68  Pac.  Rep.  913. 

Garver,  91  Md.  398.    See  also  Worces-  New   York,  —  Bopp    v.    New    York 

ter  County  v.  Kyckman.  91  Md.  36;  Electric  Vehicle  Transp.  Co.,  78  N.  Y. 

Carroll  v.   Home  las.  Co.,  51   N.  Y.  App.  Div.  337;  Smithlown  v,  Ely,  75 

App.  Div.  149.  N.   Y.   App.   Div.   309:   Mtddleton  v. 

11.  Tunle  r.   Wood,    115   Iowa  507  Halter,  (N.   Y.   City  Ct.  Gen.  T)  34 

(objection  that  instruction  was  abstract  Misc.    (N.    Y.)    832;    Treakmann    v. 

and  not  especially  applied  to  evidence).  Schneider,  (Supm.  Ct.  App.  T.)3i  Misc. 

15.  Fowler  v,  Harrison.  64  S.  Car.  (N.  Y.)  741;  Braun  ».  Webb.  (N.  Y. 
311.  City  Ct.  Gen.  T.)  31  Miac.  (N.  Y.)  794: 

16.  Western  Union  Tel.  Co.  v.  Giffin,  Nally  v.  Hitchcock,  47  N.  Y.  App.  Div. 
(Tex.  Civ.  App.  1900)  57  S.  W.  Rep.  623:  Imperial  Bldg.  Co.  v.  J.  H.  Wood- 
327.  bury  Dermatoloffical  Inst.,  (N.  Y.  City 

17.  Bowling  V,  Floyd.  5  Kan.  App.  Ct.  Gen.  T.)  28  Misc.  (N.  Y.)  786. 
879,  48  Pac.  Rep.  875;  Elliott  V.  Carter  North  Dakota,  ~~  Colby    v.    McDer- 
White  Lead  Co..  53  Neb.  4.>>8.  mont,  6  N.  Dak.  495. 

tl55«     S.    Colorado,  —  Chipman    v.  Oklahoma.  —  Boyd  v.  Bryan,  1 1  Okla. 

People.  24  Colo.  520;  Noble  v.  People,  56:  Drury  v.  Territory,  9  Okla.  398-. 

23  Colo.  9.  Everett  v,  Akins,  8  Okla.  184. 

Florida,  ^  McCoy  v.  State.  40  Fla.  Oregon,  —  Crosseo    v,    Graody,    42 

494 •  Oregon  282. 

Illinois,  —  Stein  v,  Rothermel.  79  III.  Rhode  Island,  —  Stooe  v,  Pendleton, 

App.  36.  21  R.  I.  332. 

Indian     Territory,  —    Hancock     v.  South  Dakota.  —  Winn  v.  Saoboni.  TO 

Shockman,  (Indian  Ter.  1902)  69  S.  W,  S.  Dak.  642;  Landauer  v,  Sioux  Falls 

Rep.  826.  Imp.  Co.,  10  S.  Dak.  205. 

Iowa,  —  State  v,  Williams,  115  Iowa  Texas,  —  Roberts    v.    State.    (Tex. 

97;    Nichols,    etc..    Co.     v,    Russell,  Crim.  1899)  51  S.  W.  Rep.  383:  Stewart 

(Iowa  1902)  91  N.  W.  Rep.  913.  v.  State,  (Tex.  Crim.  1899)  so  S.  W. 

Kansas,  —  State  v,  Asbell,  10  Kan.  Rep.  459;  Bailey  v.  State,  (Tex.  Crim. 

App.  368;  Central  State  Bank  v,  Glenn.  1898)  45  S.  W.  Rep.  708;  Peoa  r.  Sute. 

6  Kan.  App.  886;  Schaum  v,  Watkins.  38  Tex.  Crim.  333. 

6  Kan.  App.  923.  50  Pac.  Rep.  951.  Utah,  —  State  v,  Haworth,  24  Utah 

Kentucky,  —  Louisville,  etc..  R.  Co.  398;  Jenkins  v.  Mammoth  Min.  Co.,  24 

V.   Bococic,    107    Ky.    223;    Davis    v,  Utah  513;  Braeeger  v,  Oregon  Short 

Bailey,  (Ky.  1899)  53  S.  W.  Rep.  31;  Line  R.  Co.,  24  Utah  391. 

Castle  r/.  Bays.  (K^.  1897)  40  S.  W.  Rep.  Washington,  —  State  v.  Anderson.  20 

242;  Tandy  v,  Oliver,  (Ky.  1897)39  S.  Wash.  193;  Anderson  v,  Carothers,  18 

W.  Rep.  700.  Wash.  520. 

Maryland,  —  Gunther  v.  Dranbauer.  Wisconsin, —  Amdt    v,    Keller,    96 

86  Md.  I.  Wis.  274. 

Massachusetts,  —  P.   P.  Emory  Mfg.  United    States,  —  American    Cotton 

Co.  V,  Rood.  182  Mass.  166.  Co.   v,  Beasley.  (C.  C.  A.)  116  Fed. 

Missouri. —TtLylot    v.    Pullen.    152  Rep.   256;    Tinsman   v,   F.   R.   Patch 

Mo.  434;  Slate  v.  Inks,  135  Mo.  678;  Mfg.  Co  .  (C.  C.  A.)  loi  Fed.  Rep.  373. 

Boulton  7/.  Columbia,  71  Mo.  App.  519.  Whare  the  Court  Qvaliflts  Its  iMtrasttoa 

Nebraska,  —  Engel   v.   Dado.   (Neb.  on  the  objection  of  a  party,  and  no  ex- 

1902)  92  N.  W.  Rep.  629;  Elkhorn  Val-  ception  is  uken  to  the  instruction  as 

ley    Bank    v.    Marley.   61   Neb.    583;  quali6ed.     an     assignment    of   error 

Humpert  v,  McGavock.  59  Neb.  346;  thereon    is   not    well   taken  notwith- 

State    V.  School  Dist.,   55   Neb.   317;  standing  the    instruction    is   in    fact 

Rema  v.  Sute.  52  Neb.  375;  Anderson  based  on  an  erroneous  theory  of  the 

V.   Beeman,   52   Neb.  387;  Morsch  v,  facts.      Metropoliun    St.    R.    Co.    v, 

Besack.  52  Neb.  502;  Costello  v.  Kottas.  Hudson.  (C.  C.  A.)  X13  Fed.  Rep.  449. 

52  Neb.  15;  Hodgin  v,  Whitcomb.  51  5157.     1.  Alabana.  —  Williams   v. 

Neb.  617.  State,  130  Ala.  107;  Smith  v.  State,  130 

Nevada.  —  McNamee  v.  Nesbitt,  24  Ala.  95;  Harwell  v.  Phillips,  etc.,  Mfg. 

Nev.  400.  Co..  123  Ala.  460.  which  last  two  cases 
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958.  c.  What  Exceptions  Must  Show  — (i)  Specifying 

Erroneous  Propositions.  —  See  notes  i,  2. 

959.  See  note  i. 

Sioqptioiui  in  GroM  Vot  Permiisible.  —  See  note  2. 
361  •  See  notes  2,  3. 

AppUeation  of  B11I0.  —  See  note  4. 

were  decided   under  Civ.   Code  Ala.  will  afford  such  an  opporcunity  under 

(189')),  §  613.  well-settled  rules  waives  the  error  com- 

Vortb   Oarolina.  —  Under    Code    N.  plained  of."    State  v,  Veek,  80  Minn. 

Car.,  §412,  subdiv.  3,  an  exception  to  221,  per  Lovely,  J. 

the  charge  can  be  taken  for  the  first  S.  Paul   v,   Cragnai,   25    Nev.   293, 

time  in  the  appellant's  statement  of  the  quoting  8  Encyc.  of  Pl.  and  Pr.  257. 

case  on  appeal,  bat  the  exception  must  See  also   Nevrman   v.    Day,    loB    Ga. 

be    specific,    and     not    '*  broadside."  813:  Wall  r.  Niagara  Min.,  etc.,  Co., 

Wilson   V.    Beaufort    County   Lumber  20  Utah  474;  Chicago,  etc.,  R.  Co.  v, 

Co.,  131  N.  Car,  163.     See  also  Baker  Ehret,  (C.  C.  A.)  92  Fed.  Rep,  321. 

zr.  Dawson,  131  N.  Car.  227.  359.    1.  Felton  v,  Newport,  (C.  C. 

Is  Kantiiiokj,  in  a  criminal   prosecu-  A.)  92  Fed.  Rep.  470. 

tion,  under  a  general  exception  to  in-  S.  Paul  v,  Cragnaz,  25  Nev.  293;  Mc- 

strnctions  given   the    appellate  court  Alister  v.  Long,  33  Oregon  368,  each 

will  reverse  for  failure  to  give  instruc-  citing  8   Encyc.  of   Pl.  and   Pr.  259. 

tions  not  requested,  but  which  should  See  also  the  following  cases: 

have  been  given.     Buckles  v.  Com.,  Arkansas,  —  Bonville   v.   State,   70 

(Ky.  1902)  68  S.  W.  Rep.  1084.  Ark.  613,  69  S.  W.  Rep.  544. 

M8.    1.  Paul  V.  Cragnaz,  25  Nev.  Colorado.  —  Ruby  Chief  Min.,  etc., 

293,  qttoting  8  Encyc.  OF  Pl.  and  Pr,  Co.  v.  Prentice,  25  Colo.  4. 

257.    See  also  the  following  cases:  Florida,  —  McCoggle    v.    State,    41 

Colorado,  —  Denver    v,    Hyatt,    28  Fla.  525. 

Colo.  129;  Colorado  City  v.  Liafe,  28  Indiana,  —  Hildebrand    v.    Sattley 

Colo.  468.  Mfg.  Co.,  25  Ind.  App.  218. 

Georgia,  —  Fordham   v.   State,    112  Massachusetts, — D' Arcy  v.  Mooshkln, 

Ga.  228.  183  Mass.  382. 

Iowa, — State  V.  Williams,  115  Iowa  Nebraska.  —  Bennett    v,  McDonald, 

97;  Lacy  V,  Kossuth  County,  ro6  Iowa  52  Neb.  278;  Hodgin  v,  Whitcomb,  51 

16.  Neb.  617;  Home  F.  Ins.  Co.  v,  Phelps, 

Kansas,  —  Beach  v,  Moser,  4  Kan.  51  Neb.  623. 

App.  72.  New  York,  —  Hall  v,  Irvin,  78  N.  Y. 

Massachusetts,  —  Leverone  v,  Aran-  App.  Div.  107. 
cio,  179  Mass.  439;  Dixon  v.  New  Eng-  Utah,  —  Beaman  v.  Martha   Wash- 
land  R.  Co.,  179  Mass.  242.  ington  Min.  Co.,  23  Utah  139;  Brigham 

Minsusota,  —  State  v.  Veek,  80  Minn.  City  v,  Crawford,  20  Utah  130. 

231.  United  States,  —  Hodge  v,  Chicago, 

Nebraska,  —  American   F.   Ins.   Co.  etc.,  R.  Co.,  (C.  C.  A.)  121  Fed.  Rep. 

V.  Landfare,  56  Neb.  482.  48;  Chicago  v,  Le  Moyne,  (C.  C.  A.)  119 

North    Carolina,  —  See    Wilson    v.  Fed.  Rep.  662;  Repauno  Chemical  Co. 

Beaufort  County  Lumber  Co.,  131  N.  v,  Victor  Hardware  Co.,  (C.  C.  A.)  loi 

Car.  163.  Fed.  Rep.  948;  Chicago,  etc.,  R.  Co.  v. 

South  Carolina.  —  Love  v.  Love,  57  Ehret,  (C.  C.  A.)  92  Fed.  Rep.  321. 

S.  Car.  530.  But  Wh«re  the  Inttmotioiis  Were  Para- 

Texas,  —  Dudley  v.   State,  40  Tex.  graphed  it  was  held  that  an  exception 

Grim.  31.  to  '*  each  and  every  "  paragraph  was 

Utah,  —  State  v.  King,  24  Utah  482.  sufficient  if  allowed  in  that  form.    Den- 

United  States,  —  McCutcheon  v.  Hall  ver  v.  Hyatt,  28  Colo.  129. 

Capsule  Co.,  (C.  C.  A.)  loi  Fed.  Rep.  361.    2.    Wills    v,    Hardcastle,    19 

546.  Pa.  Super.  Ct.  525. 

BaaiOA  te  Bute.  —  "  Such  a  course  is  8.  State  v.   Mason,   54  S.  Car.  240; 

essential  for  the   information  of  the  Felton  v,  Newport,  (C.  C.  A.)  92  Fed. 

trial  court,  in  order  that  the  errors  may  Rep.  470. 

be  corrected;  and  the  failure  to  make  4.  To  "  each  and  all  "  of  the  para- 
proper  and  intelligible  exceptions  that  graphs  of  the  court's  charge,  Lutz  v, 
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(2)  Specifying  Errors.  —  See  note  i. 
964.  SeMon  for  Rule.  —  See  note  I. 

(3)  Statutory  Change  of  Rule.  —  See  note  3. 

d.  Time  of  Taking  Exceptions.  —  See  note  4, 

Anchor  F.  In«.  Co.»  (Iowa  1903)94  N.  Uniud  StaUs.  —  Lafayette    Bridge 

W.  Rep.  274;  "  to  the  giving  of  each  Co.  z/.  Olsen,  (C.  C.  A.)  108  Fed.  Rep. 

and  eyery  one  **  of  the  instructions,  335. 

Crawford  v.  Athletic  Assoc,  iii  Iowa  AppUeatiaiit  of  Bnla.  —  Ao  exception 
736;  '*  to  the  charge  as  given,"  State  that  an  instruction  is  contrary  to  law 
z/.  Hicks,  130  N.  Car.  705;  *'  to  the  giv-  and  evidence  does  not  raise  any  ques- 
ing  of  the  instructions  asked  by  the  tion  as  to  the  propriety  of  giving  such 
plaintiffs  and  to  each  and  every  instruction  generally,  without  refer- 
thereof,*'  Baggs  V.  Martin,  (C.  C.  A.)  ence  to  its  applicability  to  questions 
108  Fed.  Rep.  33:  to  **  each  and  every  submitted  for  a  special  verdict.  Gutz- 
part  thereof,"  Western  Assur.  Co.  v.  man  v.  Clancy,  114  Wis.  589;  Rbyner 
Polk,  (C.  C.  A.)  104  Fed.  Rep.  649.  v,  Menasha,  107  Wis.  201. 

An  exception  to  the  whole  charge  on  An  Objection  on  Motion  for  New  Triat, 

the  ground  that  it  assumes  facts  in  dis-  under  the  Iowa  statute,  that  "  the  court 

pute  is  toogeneial.     Lee  v.  Hammond,  erred  in  giving  10  the  jury,  on  its  own 

114  Wis.  550.  motion,  the  instructions,    etc.,  stating 

Exceptions    10    instructions  merely  the  numbers  of  certain  instructions,  is 

that  they  were  in  no  manner  applicable  insufficient.      Rule  v.   McGregor,  115 

to  the  question  and  failed  to  inform  Iowa  323. 

the  jury  of  the  law  applicable  to  the  Where  the  Court   Gives  an  Oral  In- 

facts  involved  in  the  question  are  too  struction^   in    violation    of   statute,   it 

broad     to     be    available    on    appeal,  must  appear  of  record  that  an  excep- 

Brunelte  v,  Gagen,  106  Wis.  618.  tion  was  taken  on  the  ground  that  it 

An  exception  "  to  the  giving  of  said  was  not  in  writing.     Sams  Automatic 

instructions     and     each      paragraph  Car  Coupler  Co.  v.  League,  25  Colo, 

thereof  "  will  not  be  considered  where  129.    See  also  Driggers  v.  State,  38  Fla. 

the  instiuctions  are  given  in  the  nature  7;  Hubbard  v.  Stale,  37  Fla.  156. 

of  a  general  charge,   not  separately  Errors  la  Modiflealion  of  InstmotioBi 

numbered  or  divided  into  paragraphs,  must  be  specifically  stated.    Thompson 

Ruby  Chief  Min.,  etc.,  Co.  v.  Prentice,  v.  Security  Trust,  etc.,  Co.,  63  S.  Car. 

25  Colo.  4.  290. 

M3«    1.  Colorado.-— Vi^ti^ti  v,  Hy-  964.     I.  Denver  r,  Hyatt,  28  Colo. 

att,  28  Colo.  129.  129;  Brown    »..  U.    S.,  2  Indian  Ter. 

Massachusetts.  —  Com.    v.    Warner,  582;  Matthews  v.  Clough,  70  N.  H.  600. 

173  Mass.  541.  8.  White  v.  Elgin  Creamery  Co..  108 

New  Hampshire,  —  Harris  v.  Smith,  Iowa   522,   holding    that   under  (*ode 

71  N.  H.  330:  Guertin  v.  Hudson,  71  Iowa  (1897),  §3707,  reasons  for  excep- 

N.  H.  505;  Matthews  v.  Clough,  70  N.  tions  are    not    necessary    where    the 

H.  600.  transcript  shows  that   the  shorthand 

New    York.  —  Copeland    v.    Metro-  reporter  noted  that  both  parlies  *'  ex- 

politan  St.  R.  Co.,  78  N.  Y.  App.  Div.  cepted  to  each  and  every  instruction 

418.  given  by  the  court  to  the  jury." 

North  Carolina.  —  Wilson  z/.  Beaufort  4.  State  v.  Reed.  50  La.  Ann.  990, 

County  Lumber  Co.,  131  K.  Car.  163.  holding   that   in  Louisiana  ob;ections 

South    Carolina.  —  Smith    v.    Brad-  made  subsequently  to  the  retirement 

street  Co.,  63  S.  Car.  525;  Norris  v.  of  the  jury  will  not  be  noticed,  except 

Clinkscales,  59  S.  Car.  232;  Hampton  in  the  clearest  instances  of  gioss  and 

Bank  p.  Fennell.  55  S.  Car.  379.  palpable  error  patent  upon  the  face  of 

Texas.  —  O'Brien  v.  Scale,  16  Tex.  a  written   charge  coming   up  in   the 

Civ.  App.  260.  record,  and  of  undoubted  prejudice  to 

Utah,  —  Pool  V,  Southern  Pac.  Co.,  the  accused;  Walker  v.  Allen,  58  Neb. 

20  Utah  210.  537;  Omaha  Brewing  Assoc,  p,  Bulln- 

Washington,  —  Dow  v.  Dempsey,  21  heimer,  58    Neb.  387;   Bradford   Gly- 

Wash.  86.  cerine  Co.  v.  Kizer,  (C.  C.  A.)  113  Fed. 

Wisconsin.  —  Guizman    7/.    Clancy,  Rep.  894:  Merchants'  Exch.  Bank  v. 

114  Wis.  589.  McGraw.  (C.  C.  A.)  76  Fed.  Rep.  930. 
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966.  See  note  i. 

2.  To  Befiiial  of  Initmotions — a.  Necessity  for  Re- 
questing Instructions. —  See  note  2.  See  also  Instructions. 
968.  See  note  2. 

Oftpltal  CSmm  form   an   exception   to  Massachusetts.  —  Hoyt  v.   Kennedy, 

the  rule.     Slate  t*.  Wright,  104  La.  44.  170  Mass.  54. 

Ia  miAois,  under  the  Practice  Act,  Michigan,  —  Carter  v.  Bedortha,  124 

§  53,  exceptions  to  the  giving  or  refus-  Mich.  548. 

iog  of  any  instructions  may  be  entered  Minnesota,  —  J.   I.   Case  Threshing 

at  any  time  before  the  entry  of  final  Mach.  Co.  r.  Huffman,  86  Minn.  30. 

judgment  in  the  case.     Since  that  pro-  Missouri. — State    v,    Albright,    144 

vision  was  enacted,  it  has  not  been  the  Mo.  638;  Boward  v,  Banlcers  Union  of 

custom   to    taice    exceptions    in  open  the  World,  94  Mo.  App.  442. 

court  at  the  time  when  the  instructions  New    York.  —  Bopp    v.    New   Yorle 

are  given  or  refused,  bat  the  practice  Electric  Vehicle  Transp.  Co.,  78  N.  Y. 

has  been  to  present  objections  on  the  App.  Div.  337;  Dupre  v.  Childs,  53  N. 

motion  for  a  new  trial  and  enter  excep-  Y.  App.  Div.  306. 

tions  before  final  judgment.    Collins  North  Carolina.  —  Justice  v.  Gal lert. 

Ice  Cream  Co.  v.  Stephens,  189  111.  200,  131  N.  Car.  393;  Griffith  v,  Richmond, 

citing  England    f.    Vandermarlc,    147  126  N.  Car.  377. 

111.  76.  North  Dakota.  —  State  v.  Rosencrans, 

la  WaihiagtOB,  under  Ball.  Annot.  9  N.  Dak.  163:  State  v.  Haynes,  7  N. 

Codes  and  Stat.  Wash.  (1897)  §  5053,  Dak.  352. 

where  it  is  practicable  to  take  excep-  Oregon.  —  State  v.  Meldrum,  41  Ora- 
tions between   the    jury's  retirement  gon  380;  Smitson  v.  Southern  Pac.  R. 
and  the  rendition  of  the  verdict,  and  Co.,  37  Oregon  74. 
no  request  for  an  extension  of  time  in  Pennsylvania,  —  Com.   v.  Washing- 
which  to  take  exceptions    has    been  ton,  202  Pa.  St.  148. 
made,  an  exception  to  the  charge  or  South     Carolina,  —  Low ri more     v. 
refusal  to  charge  as  requested  taken  Palmer  Mfg.  Co.,  60  S.  Car.  153;  Jones 
after  the  close  of  the  trial  will  not  be  v.  Hiers,  57  S.  Car.  427. 
heard  on  appeal.     State  v.  Vance,  29  South  Dakota.  —  Winn  v.   Sanborn, 
Wash.  43$.  10  S.  Dak.  642. 

Ia  WiiWHUiiii  the  right  to  take  excep-  Texas.  —  San  Antonio,  etc.,  R.  Co. 

tions   afier   trial    is   confined  to  the  v.  Morgan,   24    Tex.   Civ.    App.    58; 

charge  itself,  and  rests  upon  Stat.  Wis.  Johnson  v.  International,  etc.,  R.  Co., 

(1898),  ^  2869,    which    provides    that  24  Tex.  Civ.  App.  14S;  Security  Co.  v. 

"  either  party  may,  at  any  time  before  Panhandle  Nat.  Bank,  93  Tex,  575; 

the  close  of  the  term  of  court  at  which  Behrends  v.  Crenshaw,  (Tex.  Civ.  App. 

the  action  is  tried,  except  to  any  part  1899)  53  S.  W.  Rep.  586;  Breneman  v. 

of  the  judge's  charge  to  the  jury,  not  Mayer,  24  Tex.  Civ.  App.  164;  Cotton 

S^ven  with  his  express  consent,  with  Jammers,  etc.,  Assoc.  No.  2  v.  Taylor, 

the  same  effect  as  if  done  at  the  trial  23   Tex.   Civ.    App.   367;    Shelton    v. 

before  the  jury  retiied.*'     Gutzman  v.  Willis,  23  Tex.  Civ.  App.  547;  Klatt  v. 

Clancy,  114  Wis.  589.  Houston    Electric   St.    R.   Co..    (Tex. 

966.    1.  Ia  Iowa,  by  statute  (Code  Civ.  App.  1900)  57  S.  W.  Rep.  1112. 

1897,  JJ  3709),  exceptions  to  Instructions  Wisconsin. —  Miles  v,  Stanke,    114 

may  be  taken  00  the  motion  for  a  new  Wis.  94. 

trial.     Shoemaker  r.  Turner,  117  Iowa  United  States.  —  Hodge  v.  Chicago, 

340.  etc.,  R.  Co.,  (C.  C.  A.)  121  Fed.  Rep. 

1.  Colorado.  —  Ruby    Chief    Min.,  48. 

etc.,  Co.  V.  Prentice,  25  Colo.  4.  36S.    S.  Galveston,  etc.,  R.  Co.  v. 

Florida. —ShtYtt  v.    State,  41   Fla.  Renz,   24    Tex.   Civ.   App.    335;     Ft. 

630;    McCoy    V.    State,    40  Fla.   494;  Worth,  etc.,  R.  Co.  v.  Rogers,  24  Tex. 

Rawlins  v.  State,  40  Fla.  155.  Civ.  App.  382. 

Kansas.  —  Adam    v.    Johnson,    63  Exeluieii  of  Issuss.  —  The  rule  does 

Kan.  886,  65  Pac.  Rep.  662;  Nipp  v.  not  apply  to  a  case  where  the  court  in- 

Bower,  9  Kan.  App.  854.  structs  the  jury  that  there  is  but  one 

Kentucky.  —  Garrett  v.  Thomas,  (Ky.  issue,  and  takes  a  special  verdict  upon 

1900)  57  S.  W.  Rep.  611.  that  issue.     In  such  case  an  exception 
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988.  laoompltto  Charge.  —  See  note  3. 
969.  See  notes  i,  2. 

Grwmdi  of  XequMt.  —  See  note  5. 

b.  Necessity  FOR  Excepting  to  Refusal  of  Re- 
quest. —  See  note  6. 

to  the  instruction  it  all  chat  is  reqaired.  S.  W.  Rep.  976;  Texarkana,  etc.,  R. 

Wilson  V,  Commercial  Union  Ins.  Co.,  Co.  v.  Spencer,  a8  Tex.  Cir.  App.  151 ; 

15  S.  Dale.  322.  Schneider   v,    Sanders,   26  Tex.  Cir. 

8.  Denver   r.  Murray,  (Colo.  App.  169;  llalseH  v.  McCutchen,  (Tex. 


App.   i<>02>  70  Pac.  Rep.  440;  State  v.  Civ.  App.  1901)64  S.  W.  Rep.  72;  Hal- 

Sacre,  141  Mo.  64;  Parsons  Band  Cut-  sell  v.    Neal,   23  Tex.   Civ.  App.  26; 

ter,  etc.,  Co.  v,  Gadeke,  (Neb.  1901)  95  Hargrave  v.  Western  Union  Tel.  Co., 

N.  W.  Rep.  850;  Thompson  v.  Security  (Tex.   Civ.  App.  1901)  60  S.  W.  Rep. 

Trust,  etc.,  Co.,  63  S.  Car.  290;  Texas,  687;  Martin  v,  St.  Louis  Southwescern 

etc.,  R.  Co.  V.  Black,  23  Tex.  Civ.  App.  R.  Co.,  (Tex.  Civ.  App.  1900)  56  S.  W. 

119;  O'Brien   r.   Seale,   16  Tex.  Civ.  Rep.  lOii;  O'Brien  v.  Seale,  16  Tex. 

App.  260;  Williams  r.  State,  41  Tex.  Civ.  App.  260.    5>ee  also  Texas,  etc., 

Crim.  365.  R.  Co.  v,  Bingle,  16  Tex.  Civ.  App. 


L  Alabama,  —  Anderson    v.  653. 

Timberlake,  114  Ala.  377.  Vermont,  —  Magoon    v.    Before,  73 

Gior/^ia*  —  Southern  R.  Co.  v,  Cour.  Vt.  231. 

sey,  115  Ga.  602;  Bass  v.  Sute,  103  fVaskingtan,  —  State  v.  Johnson,  19 

Ga.  227;  Waters  v.  State,  103  Ga.  571.  Wash.  410. 

/tfwa.    —    Hasbrouck     v.     Western  Wisconsin,  —  Miles    v,   Stanke,   114 

Union  Tel.  Co.,  107  Iowa  160.  Wis.  94. 

Kamas,  —  State  v.  Asbell,  10  Kan.  United  States,  —  Cass  County  r.  Gib- 

App.  368;  Gregg  v.  Berkshire,  10  Kan.  son,  (C.  C.  A.)  107  Fed.  Rep.  363. 

App.  579,  62  Pac.  Rep.  550.  Wh«a  Bnle  Dots  Vst  Applj.  —  Where 

Kenimkf.   —   Oberderfer    v.    New-  a  written  instruction  is  sent  to  the  jury 

berger,  (Ky.  1902)  67  S.  W.  Rep.  267.  after  it  has  retired,  and  without  know!- 

Massatkusetts,  —  McAnltffe  v,  Dyme,  edge  of  counsel,  the  general  rule  does 
179  Mass.  214;  Whitney  Electrical  In-  not  apply,  and  an  exception  to  such  in- 
strument Co.  v.  Anderson,  17a  Mass.  i.  struction    as    not    being    sufficiently 

Minnesota,  ~-  Brace  v.  St.  Paul  City  specific  wtli  be  considered  though  no 

R.  Co.,  87  Minn.  299;  Schmitt  v.  Mur-  request  for  more  specific  instructions 

ray,  87  Minn.  250;  Rutherford  r.  Se-  was  made.     Parkinson  v.  Concord  St. 

lover,  87  Minn.  495,  HHng  the  rule  as  R.  Co.,  71  N.  H.  28. 

laid  down  in  Stein bauer  v.  Stone,  85  S.  McCoy  v.  State.  40  Fla.  494;  Dod. 

Minn.  974.  son  v.  State,  (Tex.  Crim.  1899)49  S.  W. 

.ViVi#«ri.  —  State  r.   Westlake.  159  R«P-  78;  Lynds  v.  Plymouth,  73  Vi. 

Mo.  6Ck):  State  v.  Sacre,  141  Mo.  64.  216;  Anderson  v,  Carothers,  18  Wash. 

A'tf^m^iKi,  —  Union   Pac.    R.   Co.  r.  520. 

Stanwood,  (Neb,  1902)  oi  N.  W.  Rep.  ft.  Barber  r.  State,  112  Ga.  5^. 

191 ;  South  Omaha  v.  Mevers,  (Neb.  tl.  Florida,  —  Milton  v,  Sute,  40  Fla. 

tuoi)  9t  N.  W.  Rep.  743:  Maxfieid  9.  251. 

State«  54  Neb.  44«  lllincis.  —  Schwamb  Lumber  Co.  v. 

A>f/4(>rWiriM.— Craft  V.  Albemarle  Schaar.  94  111.  App.  544;  Chicago  v. 

Titnl>er  Co.,  tji  N.  Car.  151.  Hogan,  80  III.  App.  344. 

AV»/4  /Xil^«Ai,  —  Sute  r.  Ilaynes,  7  iViV^iitfw. -- Wetmore  v.    Moloney, 

N.  Dak.  n5t,  127  Mich.  372. 

X»i*/4  Gtft^na.  —  Lampley  r.  Atlan-  Missouri,  —  Sute    v.    Sprague,   149 

tic  Cimtx  Line  R,  Co,,  63  S.  Car.  462;  Mo.  409;  Sute  r.  McAfee,  148  Mo.  370: 

(Urretl  k  Welnbecf,  59  S.  Car.  162;  State  9,  Barton,  142  Mo.  450. 

Kiibv  r.  Southern  R»  Co.,  63  S.  Car.  AV*r(«xi».  —  Missouri  Pac.  R.  Co.  ». 

4t>4;  Howen  r.  Si>ulbern  R.  Co,,  58  S.  Tipton,  61  Neb.  49. 

Car.  t««t  ^^^  York,  —  Grade  v.  Stevens,  56 

/U««r«,,y,  .-  Hall-Moody  InsUtate  v,  N.  Y.  App.  Div.  203. 

t\u)iiaa,  uwH  l>nn.  j8i.  7>jr«j.  —  Gulf,  etc..  R.  Co.  v.  Gray. 

h  i^«.  —  St.  Louts  Southwestern  R.  25  Tex.  Civ.  App.  99:  Barber  v.  State, 

i\»,  r,  HuitheA,  (Trx,  Civ.  App.  i9i>3>  73  (Tex.  Crim.  1902)  69  S.  W.  Rep.  515; 
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370.  c.  What  Exceptions  Must  Show.  —  See  note  i. 

37  !•  0«iieral  Ezeaptioo.  —  See  note  2. 

d.  Time  of  Taking  Exceptions.  —  See  notes  5,  6. 
373.  3.  BeMwing  Szeeptioni  in  Motion  for  Hew  Trial  —  See 
notes  I,  2. 

X.  CovDVCT  OF  Tbial.  —  See  generally  New  Trial  and 
the  cross-references  there  given. 

Oonduet  €f  Trial  Judge.  —  See  notes  3,  4,  5. 
373.  other  IrregnUritiei.    -  See  note  14^1. 

Bailev  r.  State,  (Tex.  Crim.  1S98)  45  S.     erally  to  "  4  and  8  of  the  defendant's 
W.  Rep.  70S.  requests   which   were  given,"  it  was 

WasAimgton,  —  State  v,  Anderson,  20    held  that  although  the  plaintiffs  could 


Wash.  193. 

United  Staffs,  —  Hodge  v,  Chicago, 
etc.,  R.  Co.,  (C.  C.  A.)  121  Fed.  Rep. 

48. 

Ontra  in  Alabama  by  Btatata.  —  Smith 
V.  State     130  Ala.  95  (decided  under 


not  rely  upon  possible  Inconsistencies 
between  different  sentences  of  the 
charge  without  pointing  them  out  at 
the  time,  and  although  the  instructions 
were  not  given  in  the  exact  language 
requested,  still  it  was  open  to  them  to 


Civ.  Code  Ala.  1896.  ^  613,  which  stat-  question  the  general  correctness  of  the 
ute,  however,  requires  an  assignment  charge  upon  the  two  points  tieated  of 
of  error);  Williams  v.  State,  130  Ala.     in  the  requests  mentioned. 

371.  S.  Leland  v.  Converse,  181 
Mass.  487. 

5.  Schwamb  Lumber  Co.  v,  Schaar, 
94  III.  App.  544:  Loewenstein  v.  Ben- 
nett, 10  Ohio  Cir.  Dec.  530;  Gutznian 
V.  Clancy,  114  Wis.  589.  See  also 
Little  V.  Iron  River,  102  Wis.  250. 

6.  Kerslake  v.  Mclnnis,  113  Wis. 
659. 

373.  1.  Schafer  </.  Moe,  72  111  App. 
50;  Minter  v,  Bradstreet  Co.,  174  Mo. 
444;  Brown  v.  Mays,  80  Mo.  App.  81: 
Rogers  v.  Richards,  8  N.  Mex.  663; 
Ford  V.  Stale,  41  Tex.  Crim.  i. 

S.  Waters- Pierce  Oil  Co.  v,  Jackson 
Junior  Zinc  Co.,  98  Mo.  App.  324; 
Schmitt,  etc.,  Co.  v,  Maboney,  60  Neb. 
20.  See  also  Preston  v.  State,  41  Tex. 
Crim.  300. 

8.  Lanquist  v.  Chicago,  200  111.  69: 
Howard  v.  Vaughan-Monnig  Shoe  Co., 
82  Mo.  App.  405;  Spiars  r.  Slate,  40 
Tex.  Crim.  437;  Shoemaker  v.  Bryant 
Lumber,  etc.,  Co.,  27  Wash.  637. 

4.  Nicker«on  v.  Leader  Mercantile 
Co.,  90  Mo.  App.  336. 

5.  Nelson  v.  Letter,  190  111.  414: 
Fritzinger  v.  State,  (Ind.  App.  1903)  67 
N.  E.  Rep.  1006;  Halley  v,  Tichenor, 
(Iowa  T903)  94  N.  W.  Rep.  472;  Gibson 
V.  State,  76  Miss.  136:  Smith  v.  Hop- 
kins, (C.  C.  A.)  120  Fed.  Rep.  921. 

973.    14a.  Objeotiont  to  tha  KaaiiMr 


107. 

Waivar  of  Oljaotiom  —  Poremptory  In- 
■tmotioa.  —  Introducing  evidence  after 
the  refusal  of  a  peremptory  instruction 
waives  the  right  to  assign  such  refusal 
as  error.  West  Chicago  St.  R.  Co.  v. 
McCallom,  i6q  111.  240.  See  also  Di- 
RECTiNG  Verdict;  Dismissal.  Discon- 
tinuance, AND  Nonsuit;  Instructions. 

970.  1.  The  word  '  correct "  at 
the  end  of  the  text  paragraph  is  a  mis- 
print for  "  incorrect.*'  As  thus 
amended,  the  paragraph  is  supported 
by  the  citations  given  and  by  the  fol- 
lowing additional  cases: 

Alabama,  —  Smith  v.  State,  130  Ala. 
95;  Pearson  v,  Adams,  129  Ala.  157. 

Florida,  —  Yager  v,  McCormack.  41 
Fla.  204:  McCoggle  v.  State,  41  Fla. 
525:  Alvarez  v.  State,  41  Fla.  532; 
Bradham  v.  State,  41  Fla.  541;  Gass  v. 
Sute,  (Fla.  1902)  32  So.  Rep.  109. 

Kansas,  —  Hays  v.  Far  well,  4  Kan. 
App.  387. 

Massachusetts, — Leverone  v.  Arancio. 
179  Mass.  439:  Dixon  v.  New  England 
R.  Co.,  179  Mass.  242. 

^/0A.  —  Sute  V,  Haworth,  24  Utah 
598- 

United  States,  —  Baggs  v.  Martin, 
(C.  C.  A.)  108  Fed.  Rep.  33;  Felton  v, 
Newport.  (C.  C.  A.)  92  Fed.  Rep. 
470. 


Bpsd^ring  lastnuHoBi  by  Vaabori.  —  of  Arraignment  or  that  there  was  no 

In  Galligan  v.  Old  Colony  St.  R.  Co.,  arraignment  of  the  accused  in  a  misde- 

182  Mass.  211,  where  the  instructions  meanor  case  cannot  be  made  for  the 

requested  by  the  defendant  were  num-  first  time  on  appeal.     Rutter  v,  Terri- 

l>ered,  and  Uie  plaintiffs  excepted  gen-  tory,  11  Okla.  454. 
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978.  XL  F1VDIVO8  OF  Fact  —  1.  In  OeneraL  —  See  note  1 5. 
974.  See  note  i. 

979.  See  note  1. 

2.  That  Findings  Are  Hot  Supported  by  JBYidenee.  —  See 
note  2. 

976.  SiMptfon  Mut  Spadiy.  —  See  note  i. 

977.  4.  Other  Objections.  —  See  notes  2,  5.  ^ 
5.  Omission  or  Beftisal  to  Find.  —  See  note  7. 

978.  See  note  i. 

Time  to  EtqiiMt  and  SzMption.  —  See  note  3. 

973.  16.  Steele  v.  Johnson,  96  Mo.  147  {citinj^  8  Encyc.  op  Pl.  and  Pk. 
App.  147,  citing  8  Encvc.  of  Pl.  and  275];  Smith  v,  Abadie.  (Tex.  Civ.  App. 
Pr.  273.     See  also  the  following  cases:  1902)  67  S.  W.  Rep.  925. 

Alabama.  —  Western  Union  Tel.  Co.  WlMre  Tkare Warn  Ve  VMnul  flaiiap, 

V.  While,  129  Ala.  188.  and   the   case   was  dismissed  00  the 

Illinois, — Conerty  V.  Schatzla,  93  III.  ground   that  it  **  had  not  been  made 

App.  591;  Union  Ins.  Co.  v.  Crosby,  out"  and   that   the  plaintiff  had  aoC 

70  in.  App.  129.  sustained  the  allegatJoDS  of  her  com- 

Indiana.  —  Shelbyville    v,    Phillips,  plaint,  a  general  exception  to  the  ac- 

149  Ind.  552.  tion  of  the  court  in  dismissing  the  case 

Michigan,  —  Weist  z/.    Morlock,  116  was  held  to  be  sufficient.     McAllisier 

Mich.  606;   Hubbard   v.   Garner,   115  v.  McAllister,  28  Wash.  613. 

Mich.  406.  976.    1.  AnObjaetioBtoOMaritfwal 

Missouri,  —  Zimmerman  v,  Chicago,  lindiiigi  does  not  raise  in  the  appellate 

etc.,  R.  Co.,  156  Mo.  561;  Gilmore  v,  court  the  question  of  the  sufficiency  of 

Harp,  92  Mo.  App.  77.  the  evidence   to  sustain  the  findings 

New  Yo  k,  —  Havey  v,  Kelleber,  36  not    objected    to,   as    to  mattets  not 

N.  Y.  App.  Div.  201.  passed   upon   in  the  finding  to  which 

Texas,  —  Hughey   v,   Mosby,   (Tex.  objection  is   made.     Murray  r.   Hal- 
Civ.  App.  1902)  71  S.  W.  Rep.  395.  dorn,  25  Mont.  218. 

Washington,  —  Philadelphia  Morig.,  A  SpMiiloation  of  tha  Fiadingfl  bj  Mma- 

etc.,  Co.  V,  New  Whatcom,  19  Wash,  ber    his    been    held   to  be  sufficient. 

225;    Lewis  V,  McDougall,   19   Wash.  Young  v.  Borzonft,  26  Wash.  4,/0/^fpu 

388;    Schlotfeldt    V,    Bull,    18    Wash,  ing  Ranahan  v.  Gibbons,  23  Wash.  255. 

64.  977.    %*  Yellowstone  Nat.  Bank  r. 

Wisconsin,  —  Allen    v.    Allen,    114  Gagnon,  25  Mont.  268. 

Wis.  615.  ».  Becler  v.  Sandidge,  (Ky.  1899)  49 

When  a  Baviewof  the  Findings  Is  Mot  S.  W.  Rep.  533;  Goldstein  r.  Guedalia. 
Sought  it  is  not  necessary  to  take  ex-  40  N.  Y.  App.  Div.  451 ;  Thompson  v. 
ceptions  thereto  in  order  to  obtain  a  le-  Schwartz,  39  N.  Y.  App.  Div.  658;  Big- 
view  of  the  questions  of  law  raised  nold  v,  Carr,  24  Wash.  413;  Ach  v. 
thereby.  Cathcart  v,  Bryant.  28  Carter,  21  Wash.  140. 
Wash.  31.  7.  Naddy  v,  Dietze,  15  S.  Dak.  26. 

In  Vow  Tork,  where   no  exceptions  quoting  with  approval  8  Enqyc.  of  Pl. 

are  taken  to  the  conclusions  of  law,  and  Pr.  277.     See  also  Western  Union 

the  appellate  court  cannot  review  the  Tel.  Co.  v.  White,  129  Ala.  188  [decided 

facts;  the  appeal  brings  up  for  review  under  Civ.  Code  Ala.  (1896),  g§  3319- 

only  the  exceptions  taken  on  the  trial.  333i];  Sheibley  v,   Dixon  County.  61 

Donellan  v.   Ketch  am,  78  N.  Y.  App.  Neb.  409;  Walsh  v.  Bushell,  26  Wash. 

Div.  144.  576. 

974.  1.  Carstens  v.  Leidigh,  etc.,  97S.  1.  Gruneri  e^.  Speich,  ii4Wia. 
Lumber  Co.,  18  Wash.  450.  355;  Dariing  v.   Neumeister,  99  Wis. 

975.  1.  Aid  rich  v.  Paine,  106  Iowa  426. 

461,  citing  8  Encyc.  of  Pl.  and  Pr.  iimiUtloB   of    Bale.  —  Grnnert   r. 

275.    See  also  Sowles  v,  HaU,  73  Vt.  Speich.    114  Wis.   355;  Ratpe  v.  Gor- 

55.  rell.  105  Wis.  636. 

9.  Steele  v,  Johnson,  96  Mo.  App.  3.  Walsh  v.  Bushel],  26  Wash.  576. 
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9T8,  XIL  C!ovoLiruov8  Of  Law  —  1.  In  OenoraL  —  See  notes 
5,6. 

979.  See  notes  2,  5,  6. 

980.  S.  Iffeet  of  Izcoptioni.  —  See  note  2. 

Zm  Ybsdiot  —  I.  To  Form  of  Yerdiet  —  See  note  4. 
See  also  Verdict. 

981.  See  note  i. 

5.  That  Yerdiot  Is  Contrary  to  Bvidonoe.  —  See  note  4. 

3.  That  Yerdiot  Is  Inadequate  or  BzeesiiTe.  —  See  note  6. 
989»  See  note  i. 

4.  That  Yerdiot  Is  Inoomplete  or  Hot  Within  Issues.  —  See 
note  4. 

6.  To  Direetion  of  Yerdiot,  or  Befnsal  to  Direct  —  See  note 
J.  Sec  also  Directing  Verdict  ;  Dismissal,  Discontinuance, 
AND  Nonsuit. 

W8*    S.  Bluff  City  Lumber  Co.  v.  potatioa  of  interest;  Patton  v.  Lund, 

Floyd,  70  Ark.  41S.  114  Iowa  201;  Clasoa  v.  Baldwin,  152 

VeotHi^   of   Aildag   Dedaratioiui  ef  N.  Y.  204;  Carey  r.  Flack,  (Supm.  Ct. 

I*w.~  When  a  trial  is  before  the  court  App.  T.)  20  Misc.  (N.  Y.)  295;  Smith 

without  a  jury,  errors  of  law  can  be  v.  Fisher,  24  Utah  506. 

reached  only  by  asking  declarations  989.    L  Fulton  v,  Fletcher,  12  App. 

thereof,   so  that  the  reviewing  court  Cas.  (D.  C.)  i. 

may  see  the  iheory  on  which  the  trial  4.  Yerdiet  LaeUag  Eiieiitial  Slmnmit. 

proceeded.    Corrigan  v.  Kansas  City,  —  Bui  where  a  verdict  in  a  criminal 

03  Mo.  App.  173;  Bozarth  v,  Lincoln  case  lacks  a  finding  of  an  essential 

Legion  of  Honor,  93  Mo.  App.  564.  element    of    the    crime    charged,    a 

£  Dnnnington  v.  Frick  Co.,  60  Ark.  sentence  and  judgment  based  thereon 

350;    Zang  V.   Wyant,  25   Coio.   551;  will  be  set  aside  on  appeal  though  the 

Stein  V.  Rothermet,  79  111.  App.  36;  attention  of  the  trial  court  was  not 

Weaver  v.  Apple,  147  Ind.  304;  Com-  directed    to    the  defect.     Holmes    v, 

merdal  Bank  v,  Azoiine  Mfg.  Co.,  69  State,  58  Neb.  297. 

Minn.  232;  American  Cent.  Ins.  Co.  v,  7.  Kennedy  r.  Illinois  Cent.  R.  Co., 

Green,  16  Tex.  Civ.  App.  531.  68  III.  App.  601;  Home  F.  Ins.  Co.  v, 

A  Mars  Bsllmi  flw  a  Vew  Trial,  with-  Phelps,  51  Neb.  623;  Sigua  Iron  Co.  v, 

out     exceptions,     is     insufficient     in  Brown,  171  N.  Y.  488;  Smith  r.  Hop' 

Arkamas,     Bluff  City  Lumber  Co.  v.  kins,  (C.  C.  A.)  120  Fed.  Rep.  921. 

Floyd.  70  Ark.  418.  Walvsrof  XzoiplioBS.— In  Alta  Invest. 

MiMPiurL  —  See  Steele  v.  Johnson,  96  Co.  v,  Worden,  25  Colo.  215,  it  was 

Mq.  App.  147.  held   that  an  exception  taken  to  the 

M#.    S.  Tktrs  Ihimld  Ba  Isparats  Bz-  over  rutin  a:  of  a  motion  for  a  nonsuit  at 

sipUsBS  to  the  conclusions  of  law  and  the  close  of  plaintiff's  testimony  is  not 

the  findings  of  fact.     Day  v,  Adams,  waived  by  the  introduction  of  evidence 

<Ky.  i8o9)*5o  S.  W.  Rep.  2.  by  the  defendant,  unless  the  defend- 

••  Chicago,  etc.,  R.  Co.  v.  State,  159  ant*s  evidence  cures  the  defect  in  the 

Ind.  237.  plaintiff's  evidence;  and  the  rule  that 

6.  Turpie  9.  Lowe,  158  Ind.  47*  precludes  the  Supreme  Court  from  ex- 

M#»    S.  Blair  r.  Curry,  150  Ind,  99.  amining  the  evidence  as  a  whole  to 

4.  Hopper  v.  Hopper,  84  Mo.  App.  determine  whether  it  is  sufficient  to 

117.  sustain  the  judgment,  when  no  excep- 

flK§l*    1«  Parsons  Band  Cutter,  etc.,  tion  to  the  judgment  is  saved,  does  not 

Co.  9.  Gadeke,  (Neb.  1901)  95  N.  W.  prevent  (he  court  from  considering  the 

Rep.  850.  plaintiff's     evidence      to      determine 

4L  Dugan  v.  Stanchfield,  167  Mass.  whether  the  defendant's  motion  for  a 

459;  Drory  9.  Territory,  9  Okla.  398.  nonsuit  was  properly  decided. 

•.  Caraoo  9.  Arvantes,  27  Colo.  77,  OlgestiiNi  and  Xx0qi(i0a  bj  Codeted- 

applying  the  mle  where  there  was  a  aat. —  In  order  to  obtain  a  leview  of 

mUtalw  of  a  few  cents  only  in  the  com-  the  action  of  the  trial  court  in  instruct- 
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98S»  See  note  i. 

ZIY.  PmocxiDnrGS  Bsfobb  BsnBEs  ob  Mabtsb  —  1.  To 
Beferonoe.  —  See  note  2.    See  also  References. 
984.  8.  To  Beport  — ^.  Necessity  for  Exceptions— (i) 

General  Rule.  —  See  note  i. 
98«f,  See  note  i. 

nndingi  cf  lux.  —  See  note  2. 
CoDolwioiiB  «f  Law.  —  See  note  7. 
(2)  Exceptions  to  Rule.  —  See  note  8. 
986,  b.  What  Exceptioxs  Must  Snow.  —  See  note  3. 

c.  Before  Whom  Exceptions  Taken.  —  See  note  4. 
387,  3.  Bzoeptioni  to  Bnlings  on  Exooptioni  to  Beport.  —  See 
notes  2,  3,  4. 

log  the  jury  to  find  a  codefendant  in  a  pursuant  to  the  decree  of  reference  and 

joint  action  for  negligence  not  guilty,  the  directions  therein  contained.    New 

the  question  should  be  preserved  by  Orleans  r.  Warner,  i8o  U.  S.  190. 

an  appropriate  objection  and  exception  9M.    1«  Sharp  p.  Hull,  81  111.  App. 

by  the  complaining    party.      Pioneer  400. 

Fireproof  Constr.  Co.  v.  Hansen,  176  9.  Hill  v.  Fisher,  6  Kan.  App.  375; 

III.  100.  Kind  V.  Bercine,  74  N.  Y.  App.  Div. 

9S3.    1.  Adams  v.  Shirk,  (C.  C.  A.)  620. 

104  Fed.  Rep.  54.  7.  Kind  v.  Bertine,  74  N.  Y.  App. 

S.  Albuquerque  First  Nat.  Bank  v.  Div.  6ao.     Contra^  Von  Flaten  v.  Win- 

McClellan,  9  N.  Mex.  636;  Clopton  v,  terbotham,  203  III.  iq8,  holding  that 

Clopton,    II    N.    Dak.    212;     Conley  exceptions  as  to  the  legal  conclasions 

v.   Horner,  10  Okla.  277;   Blevins  v.  of  the  master  are  neither  necessary 

Morledge,  5  Okla.  T41;  Scott  v.  Scott,  nor  proper,  and  that  where  the  master 

196  Pa.  St.  132.  Slates  the  facts  correctly,  the  question 

SIM*   X.  Illinois. — Gehrke  v.  Gehrke,  whether  he  has  drawn  incorrect  legal 

190  III.  166;  Dolese  v.  McDougall,  182  conclusions  from  such  facts  will  be 

III.  486.  heard  without  exceptions. 

Kentucky,  —  Moreland    v.    Citizens*  S.  Ruhl  r.  Berry,  47  W.  Va.  824. 

Sav.  Bank,  (Ky.  1903)  71  S.  W.  Rep.  996.    S.  Ross  v.  Battle,  113  Ga.  742; 

520.  Holdroff  V,  Rem  lee,  105  111.  App.  671; 

Massachusetts, — Jaquith   v.  Rogers,  Labkuechncr  r.   Moore,  88  III.  App. 

T79  Mass.   193;  Roosa   v.   Davis,  175  16;  Hoagland  v,  Saul,  (N.  J.  1902)  53 

Mass.  117.  Atl.  Rep.  704;  Matterof  Plumb,  (Surra> 

New  Afexico.  —  V/ens,  etc..  Express  gate  Ct.)  24  Misc.  (N.  Y.)  249;  Chard 

Co.  V.  Walker,  9  N.  Mex.  456.  v.  Warren,  122  N.  Car.  75. 

New  York.  —  Van  Vleck  v.  Ballou,  4.  Dewar  tr.  Ellwood,  98  111.  App.  46: 

40  N.  Y.  App.  Div.  489.  Lebkuechner  v.  Moore,  88  111.  App.  16. 

Pennsylvania.  —  Scott  v.   Scott,    196  See  also  Springer  v.  Kroeschell,  i6r  HI. 

Pa.  St.  132;  Swoope  v.  Wakefield,  10  358;  Marble  v.  Thomas,  178  111.  540, 

Pa.  Super.  Ct.  342.  affirminji  77  III.  App.  iii. 

Vermont,  —  Dee  v.  King,  73  Vt.  375;  ^^^»     ••  Morosen    v,    Atkins,    105 

Bourne  v.  Bourne,  69  Vt.  251.  Wis.  557. 

Virginia.  —Jackson  v,  Pleasonton,  S.  BufldMMj  af  liMptirat   WItlMat 

(Va.  1903)  43  S.  E.  Rep.  573:  Preston  Sahmittiiif  Piopositioiui  «f  Law.  — Ex- 

Bank  v.  National  Exch.  Bank,  97  Va.  ceptions  taken  to  the  court's  action  in 

232.  sustaining  or  overruling  objections  to 

ivisconsin,  —  Him  r.  Van  Dusen,  95  a  referee's  report  in  a  common-law  case 

Wis.  503.  preserve  for  review  on  appeal  all  ques- 

See  also  generally  References,  as  to  tions  of  law  which  could  have  been 

exceptions  to  reports  of  referees  and  saved   by  submiuing  propositions  of 

masters  in  chancery.  law.     Sanitary  Dist.  tr.  Cook,  169  111. 

On  aa  Apptal  ArlriBg  vpni  Xzoapliaiis  184. 

to  a  Master's  Baport  no  objection  can  be  SzotptlaM  Too  OonofaL  ~  An  excep* 

nrged  as  to  acu  of  the  master  done  tion  which  merely  sets  out  that  the 
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987.  XY.  JmiGKUiTS   Ain)    Dicxxxs  —  1.  la    OeneraL  —  See 
note  5. 

989*  See  notes  i,  2,  3. 

Xn^cai  to  Bute.  —  See  note  4. 

S.  For  Defeott  of  Form.  —  See  note  5. 
991,  3.  For  BzeoM  in  Amount  —  See  note  i. 

court  erred  in  overraling  exceptions  to  An  Szooption  to  a  Judgmont  m  Bon- 

the  report  of  the  referee  is  too  general,  dorodon  account  of  an  etroneous  special 

Lesley  r.  Lesley,  53  S.  Car.  44.  finding   does  not   reach   back   of  the 

98t.    4.  See  Beckham  v.  Beckham,  special  finding  and  the  Terdict  to  mat- 

113  Ga.  381.                                   ^  ters  not  excepted  to  during  the  trial, 

i,  McCaleb  v.  Coon  Run  Drainage,  a  decision  on  which  was  not  necessary 
etc,  Dist.,  190  111.  549,  citing  8  Encyc.  in  order  to  render  a  valid  judgment. 
OF  Pl.  and  Pr.  287.  See  also  the  fol-  It  only  tests  the  sufficiency  of  that  find- 
lowing  cases:  ing  to  support  the  judgment  thereon, 

Alabama.  —  Western  Union  Tel.  Co.  Baker  v.  Sherman,  73  Vt.  26. 

V.  White,  129  Afa.  188.  Whoro  tho  Oaoo  Is  Sahnittod  on  aa 

Colorado^  —  Altman    v.    Hoffman,  Agrood  Statomont  of  Faoti  a  general  ex- 

(Colo.   App.    1903)  71  Pac.  Rep.  395;  ception  to  the  judgment  does  not  pre- 

Pedrick  r.   Anderson,  10  Colo.  App.  sent  any  question   for  the    Supreme 

541;  Nelson  v.  Jenkins,  9  Colo.  App.  Court.    Carter  v.  Jackson,  iisGa.  676, 

430.  per  Cobb,  J.,  citing  Fitzgerald  v,  Mer- 

liUnois,  —  Jocelyn  v.  White,  98  III.  chants,  etc..  Bank,  113  Ga.  1151,  and 

App.  50;  Gilbert  v.  Sprague,  196  111.  Collins  v,  Carr,  iii  Ga.  867. 

444,  ajUrming  88  111.  App.  508.  9.  Carnahan  v,  Campbell,  (Ind.  1901) 

Iowa,  —  Tnrbott  v,  Crawford,  (Iowa  59  N.  E.  Rep.  1054;  Duzan  v,  Myers, 

1899)  80  N.  W.  Rep.  311.  30  Ind.  App.  227. 

Kenttuky,  —  Trapp  v.  Fidelity  Nat.  3.  Kelley  v,  Houts,  30  Ind.  App.  474. 

Bank,  (Ky.  1897)  43  S.  W.  Rep.  470.  In  Kontneky  an  appeal  from  all  final 

New  Jersey,  —  Efoice  v.  Conover,  63  judgments  of  the  Circuit  Court  involv- 

N.  J.  Eq.  273.  ing   the   title   to  real  estate    may  be 

New  Mexico,  —  Southern  California  taken  to  the  Court  of  Appeals  though 

Fruit  Exch.  v.  Stamm,  9  N.  Mex.  361.  no  exception  Is  saved  in  the  Circuit 

New    York, — Lounsbury    v,    Sher-  Court.    Talbotti?.  Campbell,  (Ky.  1902) 

wood,  53  N.  Y.  App.  Div.  318;  Scott  v,  67  S.  W.  Rep.  53. 

Yeandle.  (Supm.  Ct.  App.  T.)  20  Misc.  And  in  South  Dakota,  by  statute  (now 

(N.  Y.)  8q.  Annot.   Stat.    S.    Dak.    1901,  g  6298), 

North  Carolina.  —  Jones  v,  Benbow,  orders  finally  determining  the  rights 

132  N.   Car.  508.     Compare  Reade  v,  of  the  parties  may  be  appealed  though 

Street,  122  N.  Car.  301.  no  exception  thereto  has  been  taken. 

Fennsyivania,  —  Roller  v,  Meredith,  Long  v.  Collins,  15  S.  Dak.  259, 

4  Pa.  Super.  Ct.  461.  4.  Colorado.  —  Nylan  v.  Renhard,  10 

South  Carolina,  —  Hellams  v.  Prior,  Colo.  App.  46. 

64  S.  Car.  543.  Georgia,  —  Epping  v.  Columbus,  117 

Arrest  of  Judgmont.— Scaggs  v.  West-  Ga.  263. 

ern  Home  Town  Mut.  F.  Ins.  Co.,  94  Missouri.  —  Harned    v.    Shores,   75 

Mo.  App.  88,  in  which  case  the  bill  of  Mo.  App.  500. 

exceptioos  did  not  show  that  any  ex-  North  Carolina,  —  Cape  Fear,  etc., 

ceptioos  were  taken  to  the  ruling  of  R.  Co.  v.  Stewart,  132  N.  Car.  248;  Wil- 

the  conrt  on  a  motion  in  arrest  of  judg-  son  v.  Beaufort  County  Lumber  Co., 

meat,  and  therefore  such  ruling  was  131  N.  Car.  163:  Baker  v.  Dawson,  131 

not  reviewed.  N.  Car.  227;  Murray  v.  Southeriand, 

989.     1.   McCaleb    v.    Coon    Run  125  N.  Car.  175. 

Drainage,  etc.,  Dist.,  190  111.  549  (fail-  Oklahoma.  —  Territory  v.  Caffrey,  8 

nre  of  jadgment  to  indicate  by  dollar  Olcla.  193. 

marks,  etc.,  denomination  of  money  Virginia.  —  Cullop    v.  Leonard,  97 

for  which  rendered);  Houston,  etc.,  R.  Va.  256. 

Co.  r.  McFadden.  91  Tex.  194,  affirm-  5.  Sherrln  v.  Flinn,  155  Ind.  422. 

ing  (Tex.  Civ.  App.  1897)  40  S.  W.  Rep.  Ml.    1.  Catron's    Estate,  82    Mo. 

a^  App.  416. 
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99  !•  4.  For  Infofflcienoy  of  BTidenoe.  —  See  note  7. 
999»  See  note  1. 

6.  For  Clerical  Errors  or  Irregularities  in  Entry  of  Judg- 
ments or  Deoreea  —  See  note  6. 
998.  7.  To  Judgments  of  Honsuit  or  Dismissal  —  See  notes  2,  4. 

See  also  DISMISSAL,  DISCONTINUANCE,  AND  NONSUIT. 

994.  DinniiiAl.  —  See  note  i. 

8.  To  De£etnlt  Judgments.  —  See   notes  4,  7.     See  also 
Defaults. 

XVL  Costs.  —  See  note  9.    See  also  Costs. 
99«l.  See  notes  i,  2. 
996.  See  note  3. 

XYn.  Hew  Tbial.  — See   notes   5,  6.     See  also   New 
Trial, 

KsoiHity  for  BzoeptloBt.  —  See  note  8. 

998.  What  It  Muit  Show.  -^  See  note  I. 

XEK.  Appeal  —  1.  To  Prooeedings  to  Perfsct.  —  See  note  6. 

999.  8.  To  Bill  of  Exceptions.  —  See  notes  i,  2. 

Ml.    7.  Pine  River  Logging:,  etc.,    Gilbert,    180   111.  96,  ajfirming  80  111. 
Co    V,  U.  S.,  186  U.  S.  279.  App.   235;    Hermon   v.   Silver,   15  S. 


1.  Withers    v,    Kemper,    25  Dak.  476. 

Mont.  432.  S.  Habbe    v,    Viele,   148    Ind.    116; 

6.  La  Grange   Bank   v.  Coder,   loi  Pape  v,  Lathrop,  18  Ind.  App.  633. 

Ga.  134;  Payne  v,  Trigg,  (Ky.  1897)  41  S,  Illinois.  —  McGuire    r,    Gilbert, 

S.W.Rep.  4.  180     Hi.    96,    affirming    80    111.    App. 

S.  Hicks  V,  Southern  R.  Co.,  235. 


63  S,  Car.  559.  Missouri,  —  Smith    v.   Safety   Fund 

4.  Sigua  Iron  Co.  v.  Brown,  171  N.  Ins.  Soc.,  (Mo.  App.  1903)  74  S.  W. 

Y.  488:  Sigafus  V.   Porter,  179  U.  S.  Rep.    168;    Reynolds    v.  Citliens'   R. 

116.  Co..  146  Mo.  126. 

M4.    1.  Ross  V,  Caywood,  162  N.  Nebraska,  —  Slate    v.    Bartley.    56 

Y.  259.  Neb.  810. 

4.  In  Vew  Tork  an  objection  which  New    York.  —  Mercantile  Safe-De- 
goes  to  the  jurisdiction  can  be  raised  posit  Co.  v.  Parker,  (N.  Y.  City  Ct. 
on  appeal  after  default.     Dreyfus  v.  Gen.  T.)  60  N.  Y.  Supp.  995. 
Carroll,  (Supm.  Ct.  App.  T.)  28  Misc.  Texas,  —  Steinbauser  v.  State.  (Tex. 
(N.  Y.)  222.    See  also  Jurisdiction.  Crim.  1898)  48  S.  W.  Rep.  506:  Peoples 

7.  Southern  California  Fruit   Exch.  v,  Terry,  (Tex.  Civ.  App.  1898)  43  S. 

V,  Stamm,  9  N.  Mex.  361.  W.  Rep!  846. 

0.  Siallworth  v,  Sute,  129  Ala.  118;  West  Virginia, — Garber  v,  Blatcb- 

Cloud  V,  Malvin,  108  Iowa  52;  Menzies  ley,  51  W.  Va.  147. 

V,  Harlem  Loan  Assoc.,   (Supm.   Ct.  MS.     1.   Levi    v,    Gardner,   53    S. 

App.  T.)  30  Misc.  (N.  Y.)  781.  Car.  24. 

Mft.    1.  Klajda  v,  Wilandt,  92  111.  6.  People  v,  Stitt,  14  Colo.  App.  43; 

App.  373;  Lawrence  v,  Littell,  9  Kan.  Sligh  v.  Shelton  Southwestern  R.  C*., 

App.    130;    De  Cordova   v.   Rodgers,  20  Wash.  17. 

(Tex.  Civ.  App.  1902)  67  S.  W.  Rep.  M9.      1.    Thompson    v.    Missouri 

1042.  Pac.  R.  Co.,  50  Neb.  329,  HHng  Nash 

5.  Campbell    Printing    Press,    etc.,  v,  Costello,  50  Neb.  325. 

Co.  V,  Duplex  Printing  Press  Co.,  (C.  S.  In    Colerado    a    partv    is  not  re- 

C.  A.)  loi  Fed.  Rep.  282.  quired,  in  order  to  save  his  rights,  first 

M6.    S.  Stallworth    v.    State,    129  to  move  to  strike  out  a  bill  of  excep- 

Ala.   118;  Moore  v,  Blum,  (Tex.  Civ.  tions    in    the    District   Court  on    the 

App.  1897)  40  S.  W.  Rep.  511.  ground  that  the  time  fixed  by  the  court 

S.  Svea  Ins.  Co.  v.  McFarland,  (Ariz,  for  its  filing  had  expired,  as  the  Dis- 

1900)  60  Pac.  Rep.  936;    McGuire  v.  trict  Court  would  have  no  jurisdiction 
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999.  XX«  MiflCSLLAXXOVS.  —  See  note  3. 

to  entertain  the  motion  to  strike  it  out.  thereto  have  been  taken.    Wyman  v. 

The  only  way  in  which  the  plain  lifif  Quay  I  e,  9  Wyo.  326. 

can  attack  a  bill  of  exceptions  after  the  The  Defenie  of  the  Btatnto  of  Liaiit»- 

tinse  for  filing  has  expired  is  by  motion  tioni  maybe  waived,  and  if  it  is  not 

in  the  appellate  court.     Bell  r.  Murray,  insisted  upon  in  some  manner  in  the 

13  Colo.  App.  217.  trial  court  it  will  not  be  considered  for 

M#.    S.  BvUagi  on  Demiurrtn  will  the  first  time  on  appeal.     Bell  v.  Rice, 

noc    be    reviewed    unless   exceptions  50  Neb.  $47* 

Snpp.  PI.  &  Pf .— 24 


EXECUTIONS  AGAINST  PROPERTY. 

81 8.  n.  Pkelikivabt  Esbbhtiau  ajh)  iMPEDnmrTS  to  Siemt 
TO  Itsus  —  2.  Bendition  and  Entry  of  Judgment  —  a.  In  General. 

—  See  note  i. 

814*  Judgment  Heed  Hot  in  Termi  Award  SxMatfon.  —  See  note  I. 

815.  b.  Entry  of  Judgment.  —  See  notes  2,3.    See  also 
Rendition  and  Entry  of  Judgments. 

816.  See  note  i. 

817»  Entry  Kane  Pro  Tune.  —  See  note  2. 

noeketing  lodgment  for  Purpoio  of  Obtaining  lion.  —  See  note  3. 

S19.  c.  Loss  OF  Record  of  Judgment.  —  See  note  i.    See 
also  generally  Lost  Instruments  and  Records. 
3.  Motion  for  Hew  Trial  —  See  note  3. 
890,  4.  Agreement  for  Stay  of  Execution.  —  See  note  2. 
899.  6.  Payment  and  Satisfaction  of  Judgment  —  b.  Tender. 

—  See  note  i. 

c.  Writ  Issued  to  Enforce  Repayment  or  Con- 
tribution —  Payment  by  Defendant  —  See  note  3. 

318.    1.  O'Connor   r.   Scone.   (Ky.  Iowa  i6;  Burns  v,  Skelton,  (Tex.  Civ. 

1897)  43  S.  W.  Rep.  483  (W/»W  8  Encyc.  App.    1902)  68   S.  W.  Rep.   527.    See 

or  Pl.  and  Pr.  312  [313]  ]:  Blalack  v.  also  Ware  v.  Kent.  123  Ala.  427. 

Stevens.  81  Miss.  711.  S.  Bernhardt  v.  Brown,  122  N.  Car. 

Ordar  Direeting  Payment  of  Money  into  587. 

Oonrt  —  See  Devlin  v.  Hinman,  (Supm.  319.    1.  See  Beckham  v.  Medlock, 

Ct  App.  Dtv.)  29  Civ.  Pro.  (K.  Y.)  127,  19  Tex.  Civ.  App.  61,  in  which  it  was 

affirmed  161  N.  Y.  115.     Bat  see  Stuart  held  that  an  execution  issued  after  the 

V.   Burcham,  62  Neb.  84,   wherein  it  destruction  of  the  judgment,  and  be- 

was  held  that  execution,   and  not  a  fore  its  substitution,  is  irregular, 

proceeding  for  contempt,  is  proper  for  S.  In  Indiana  the  filing  of  a  motion 

the    enforcement    of   a    decree    in    a  for  a  new  trial  does  not  operate  as  a 

creditor's  bill  proceeding  directing  the  stay  of  execution  on   the    judgment 

defendant  to  pay  moneys  into  court.  rendered      I^gan  v.  Suit,  152  Ind.434. 

814.    1.  Hyder  r.  Butler,  103  Tenn.  Bzeention  May  Bo  Snspendod,  en  Motion^ 

289  \ciHn^  8  Encyc.  of  Pl.  and  Pr.  Ponding  Certiorari  involving  the  validity 

M3I;  Knotis  r.  Crossly,  (Neh.  1001)95  of  a  judgment.     Herrington  v.  Block. 

N.  W.  Rep.  848;  Btud worth  v.  Poole,  98  Ga.  236. 

91  Tex.  Civ.  App.  551.  390.    S.  Standard  Oil  Co.  v,  Good- 

81ft,    9.  In    Fisher    9.    George    S.  man  Drug  Co.,  (Neb.  1901)  95  N.  W. 

fones  Co.,  114  Ga.  648,  it  was  held  that  Rep.  667.     See  also  Fulkerson  v.  Tay- 

the  omission   to    record  a  judgment  lor,  100  Va.  426,  holding  that  an  execn- 

entered  up  and  signed  by  counsel  on  tion  issued  in  violation  of  an  agreement 

the  verdict  of  a  jury  will  not  invalidate  for  stay  is  voidable  only,  and  stops  the 

an  execution  issued  on  the  judgment,  running  of  the  statute  00  the  jodg> 

I,  iloerr  r.  Meihofer,  77  Minn.  228;  ment. 

Locke  V.  Hubbard.  9  S.  Dak.  364.  899.    1.  See  Marks   r.    Willis,  36 

816.     1.  In  Iowa.  —  See  Doughty  v.  Oregon  i. 

Mrrk,  105  Iowa  16.  S.  See  Patterson  v,  Clark,  loi  Ga. 

817*     S.    Doughty    r.    Meek,    los  214.     Compare  Ezzard  v.  Bell,  100  Ga. 
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S34,  d,  Vaijdity  of  Writ  Issued  After  Payment — 

(2)   Title  of  Purchaser  —  Bona  Tide  PnrdiaMrs.  —  See  note  3. 
33tl,  Eitoppd  of  Jvdgment  Debtor.  —  See  note  2. 

6.  Death  of  Plaintiff  —  a.  In  General.  —  See  note  3. 
3t97.  r.  Death  of  One  of  Plurality  of  Plaintiffs. — 

See  note  2. 

d.  Statutory  Provisions.  —  See  note  3. 
899.  e.  Validity  of  Writ  Irregularly  Issued  With- 
out Revivor.  —  See  note  i. 

7.  Death  of  Defendant  —  a.  In  General. — See  note  2. 
SSI.  See  note  i. 

LeT7  of  AttMhment  in  Debtor*!  Lifetime.  —  See  note  3. 

553.  b.  Writ  Tested  Before  Defendant's  Death. — 
See  note  2. 

554.  c.  Death  of  One  or  More  Defendants  Leaving 
Survivors.  —  See  note  i. 

555.  d.  Alias  Executions.  —  See  note  2. 

556.  e.  Revivor  by  Scire  Facias — Againit  whom  to  Bo  iMvod. 

—  See  note  3. 

557.  /.  Statutory  Provisions.  —  See  notes  i,  2. 

150;  Thornton   v,   Damm,    120  Mich,  of  an  execution  issued  before  the  death 

510.  of   the  defendant  is  not  affected   by 

M4»    S,  Baird    v.  Given,   170  Mo.  Burns's     Annot.     Stat.     Ind.    (1901), 

302.  ^   24.84,    prohibiting    any    proceeding 

38M*    2.  See  Stephens  v.  Head,  119  against  a  deceased  judgment  debtor, 

Ala.  511,  in  which  a  stranger  was  held  within  one  year  from  his  death,  to  en- 

to  be  estopped  by  his  conduct  from  force  the  lien  of  a  judgment  rendered 

maintaining    an     action    against    the  during  his  lifetime. 

shert£F  for  wrongful  levy.  334.    1.  Goorgia  SUtuto.  —  Under 

3.  Tucker  v.  Carr,  20  R.  I.  477.  Acts  Ga.  1876,  p.  46,  authorizing  the 

39T,     2.    See    Corder    v,    Steiner,  controller-general  to  collect  by  execu- 

(Tex.  Civ.  App.  1899)  54  S.   W.  Rep.  tion  certain  debts  due  to  the  state,  an 

277.  execution   against   the  sureties  on   a 

S.  Dunham  v.  Bentley,  103  Iowa  136.  bond  which  has  become  liable  to  the 

399*     1.    Dunham  v,   Bentley,   103  state  is  not  void  because  one  or  more 

Iowa  136;  Seeley  v.  John<^on,  6t  Kan.  of  the  sureties  named  in  the  execution 

337.  died  before  it  was  issued;  and  such 

2.  Yankton  Sav.  Bank  v,  Gutterson,  execution  might  properly  have  issued 

15  S.  Dak.  486;  Govan  v,  Bynum,  17  against  the  personal  representatives  of 

Tex.  Civ.  App.  180.    See  also  Reddick  tiie     deceased     sureties.      Brown    v, 

zf.   Long,    124    Ala.   260;    Watson    v.  Barnes,  99  Ga.  i. 

Moore,  40  Oregon  204.  335*    2.  Compare  Rain  v.  Young,  6t 

331.    1.  AppUoation  to  tho  Frobato  Kan.  428. 

Oourt   before    issuance    of    execution  336,    3.  Exeontion  Against  Debtor*! 

against    the    particular    lands    upon  Frauidulont  Orantoe.  —  In  Irwin  v.  Hess, 

which    the    judgment    was  a  lien    is  12  Pa.  Super.  Ct.  163,  it  was  held  that 

unnecessary  after  revivor  against  the  in   issuing  an  execution  against  the 

executor.     Mendenhalt  v.  Burnette,  58  alleged  fraudulent  grantee  of  the  de- 

Kan.  355.  ceased  debtor's  real  estate,  it  was  not 

S.  Yankton  Sav.  Bank  v,  Gutterson,  necessary  to  bring  in  the  widow  and 

15  S.  Dak.  486.  heirs  of  the  deceased  by  scire  facias. 

839*     2.   Nashville   Trust    Co.    v.  337.     1.  In  Illinois  the  time  of  issu- 

Weaver,  102  Tenn.  66.    See  also  Blu-  ance  of  the  execution  may  be  at  a  later 

menthal  c  Tibbits,  (Ind.  1903)  66  N.  date  than  thai  stated  in  the  notice;  the 

E.  Rep.  159,  holding  that  the  validity  notice  need  not   be  signed;  and  the 
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K  See  note  i. 

S40*  g.  Validity  of  Writ  Irregularly  Issued  With- 
OUT  Revivor.  —  See  note  2. 

849,  Gratrarj  Boetriae.  —  See  note  3. 

844.  ni  Time  of  Ibsvavos— 1.  Before  End  of  Term  —b.  Stat- 
utory Provisions.  —  See  note  i. 

845.  2.  Validity  of  Writ  Prematurely  Iwued.  —  See  note  i. 

846.  3.  After  Lapie  of  Tear  and  Day  —  a.  In  General.  —  See 
note  1. 

847.  WlMB  Psriod  of  limiution  Bagiai  to  Ban.  —  See  note  2. 

848.  b.  Alias  and  Pluries  Writs  —  (i)  In  General,  —  See 
note  2. 

3«IO.  Utmott  Time  When  Ezeeution  lUy  Be  Iii«ed  u  ef  Oowie.  —  See 

note  I. 

(2)  Statutory  Bar  to  Issuance  of  Writ,  —  See  note  2. 

affidavit  for  publication  of  notice  may  345*     1.  Sheppard  v.  Roberson,  io6 

state  tlie  residence  of  the  heirs  upon  Ga.  757,  quoting  8  Encyc.  op  Pl  amd 

information  and  belief.    Fitch  v.  Gray,  Pr.  344,  and  holding  that  the  issuing 

162  111.337.  of  an  execution  from  a  justice's  court 
Service  0/ the  Notice  by  delivering  it  within  four  days  after  the  rendition  of 

to  a  member  of  the  heir's  family  Is  in-  the  judgment  is  a  mere  trregulaiity, 
sufficient.  Wilson  v,  Lowmaster,  181  not  subject  to  collateral  attack,  ad- 
Ill.  170.  vantage  of  which  should  be  taken  by 
337.  2.  Vew  Tork.  — Under  Code  an  affidavit  of  illegality  under  a  Code 
Civ.  Pro.  N.  Y.,  g  1380,  execution  may  Ga.  (1895).  g  4736;  Christian,  etc., 
issue  against  the  lands  of  a  decedent  on  Grocery  Co.  v.  Michael,  121  Ala.  84; 
a  judgment  recovered  during  his  life-  Morrison  v.  Baker,  9  Pa.  Super.  Ct. 
time,  although  the  lien  of  the  pudg-  637. 

ment  has  expired  or  never  existed.  346.    1.  Dunham   v,   Beniley,   103 

Atlas  Refining  Co.  v.  Smith,  (Supm.  Iowa  136;  Yatter  v.  Smilie,  72  Vt.  349. 

Ct.  App.  Div.)  31  Civ.  Pro.  (N.  Y.)  12.  347.    2.  Aultman,  etc.,  Co.  v.  Syme, 

339.  1.  Oregon.  —  Watson  v.  Moore,  163  N.  Y.  54,  modifying  23  N.  Y.  App. 
40  Oregon  204,  holding  that  execution  Div.  344,  holding  that  the  statutory 
cannot  issue  between  the  death  of  the  period  runs  from  the  entering  of  the 
iudgment  debtor  and  the  granting  of  judgment  and  that  the  period  of  Hmi- 
letters  testamentary  or  of  administra-  tation  is  to  be  computed  by  including 
tion.  the    first    day.     See    also    People   v, 

340.  2.  Aultman,  etc.,  Co.  v,  Syme,  Woodbury,  70  N.  Y.  App.  Div.  416. 

163  N.  Y.  54;   Govan  v,  Bynum,  17  349.    2.  See  Yatter  v.   Smilie,  72 
Tex.  Civ.  App,  180.  Vt.  349;  Brown  r.  Hopkins,  loi  Wis. 

349.    S.  In  Bhode  IsUnd,  also,  the  498. 

contrary  doctrine  is  held.     Hodges  v.  3(M^.    1.  Sntries  Vet  PreveBtlag  Der- 

White,  19  R.  I.  717.  inaaey.  —  An  execution  is  not   saved 

344.    1.  Illinois.  —  Under  the   stat-  from  dormancy  by  an  entry  thereon  by 

ute  forbidding  a  justice  of  the  peace  to  the  clerk   acknowledging  the  receipt 

issue  execution    within  twenty  days  of  the  clerk's  and  sheriff's  costs,  nor  by 

from   the  rendition  of  the  judgment  an  entry  nunc  pro  tunc  of  an  alleged 

unless  the  plaintiff  makes  oath  that  former  levy.     Lewis  r.  Smith,  99  Ga. 

immediate   issuance    is  necessary  to  603. 

prevent  loss,  there  is  no  presumption,  2.  Alabama.—  A  compliance  with  CJT. 

where  the  execution  issues  within  the  Code  Ala.  (1896).  8§  1920-1923,  provid. 

statutory  period,  that  the  required  oath  ing  for  the  registration  of  the  certifi- 

was  made.     Schneider  r.  Burke,  86  III.  cate  of  a  judgment  in  the  probate  office 

Ann.  160.    G^m/ar^  Bank  of  Commerce  of  the  county,  keeps  a  judgment  alive 

r.  Tranklin.  88  III.  App.  198.  for  ten  years,  and  execution  may  issue 

In  Tennessee.  —  See  Weaver  v.  Smith,  at  any  time  within  that  period,  regard- 

102  Tenn.  47.  less  of  whether  execution  had  prevl- 
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SSI.  See  note  2. 

SS9.  MMmmj  of  Preooding  Writ.  —  See  note  2. 

r.  Stay  of  Writ  and  Interruptions  by  Debtor.  — 

See  note  3. 

t.  See  notes  1,2. 
d.  Statutory  Provisions.  —  See  note  3. 

Ir.  See  note  2. 

I.  e.  Scire  Facias  and  Analogous  Proceedings.  (See 
also  Revival  OF  Judgments;  Scire  Facias.)  —  (4)  Parties. — 
See  note  3. 

559.  (5)  What  Matters  Inquirable  Into.  — See  note  i. 

560.  (8)  Judgment  of  Revivor.  —  See  note  3. 

(9)  Upon  What  Judgment  Execution  Issues  After  Revivor. 
—  See  note  4. 

S61./.  Validity  OF  V^rit  Irregularly  Issued  — (i)  In 
General.  —  See  note  i. 

oasly  issued.     Howard  v.  Corey,  126  Limitation  of  Action  on  Judgment,  — 

Ala.  283.  Laws  N.  Y.  1894,  c.  307i  prohibiting  an 

HiimrL  —  After  the  lapse  of  three  action  on  a  justice's  judgment  after  the 

yeirs  from  the  rendition  of  a  judgment  expiration  of  six  years,  does  not  re- 

of  a  justice  of  the  peace  no  execution  strict  the  time  within  which  execution 

can  issue  thereon,  nor  can  a  transcript  may  issue  thereon.     Beclcer  v.  Porter, 

thereof  be  filed  in  the  Circuit  Court  of  17    N.  Y.    App.    Div.    183.     See    also 

the  county,  without  first  reviving  the  Agar  t/.  Curtiss,  8   N.  Y.  App.  Div. 

judgment.     Biclc  v,   Maddox,  87  Mo.  337. 

App  30.  PennsylTania.  —  See  City  Bldg.,  etc., 

TcEM.  —  See  Burns  v,  Skelton,  (Tex.  Assoc,  v,  Nickey,  21  Pa.  Co.  Ct.  226. 


Civ.  App.  1902)  68  S.  W.   Rep.   527;  35§«    3.  Wright  v,  Ry land,  92  Md. 

Cabell  V,  Orient  Ins.  Co.,  22  Tex.  Civ.  645. 

App.  635.  The  BepresentatiTe  of  a  Deoeaied  Part- 

Sftl.    9.  See  Wheeler  v,  Eldred,  137  iisr  is  a  proper  party  to  an  application 

Cal.  37.  for  leave  to  issue  execution  on  a  judg- 

369*    9.  Cabell  v.  Orient  Ins.  Co.,  ment    recovered   by   the   partnership. 

33  Tex.  Civ.  App.  635,  citing  8  Encyc.  Matter  of  Armstrong,  (Supm.  Ct.  Spec. 

OF  Pl.  and  Pr.  352.  T.)  35  Misc.  (N.  Y.)  327. 

S.  Moses  V,  U.  S.,  19  App.  C&s.  (D.  359*    1.  Cassill   v.   Morrow,    13  S. 

C.)  290,  quoting  8  Encyc.  of  Pl,  and  Dak.  109,  citing  8  Encyc.  of  Pl,  and 

Pr.  352.  Pr.  359. 

8»8.    1.  Moses  v.  U.   S.,   19  App.  Xmrs  in  Judgment.  —  Matter  of  Arm- 

Gas.  (D.  C.)  290,  quoting  8  Encyc,  of  strong,  (Supm.  Ct.  Spec.  T.)  35  Misc. 

Pl.  and  Pr.  352.  (N.  Y.)  327. 

1.  Cabell  V,  Orient  Ins.  Co.,  22  Tex.  360.    3.  See  Bludworth  v,  Poole,  21 

Civ.  App.  63s.  Tex.  Civ.  App.  551,  holding  that  a  de- 

S.  Abseneoof  Debtor  fkom State. —  Com^  cree  which  did  not  state  that  the  judg- 

^are  Yatter  v.  Smilie,  72  Vt.  349.  ment    was    revived,    but    substituted 

MI.    S.  Delaware.  —  A  testatum  fieri  another  judgment  in  the  same  amount, 

facias  may  issue  after  the  lapse  of  five  was  sufficient. 

years,    without  a   previous    writ   and  4.  CV^m/ar^  Wright  v.  Ryland,  93  Md, 

without  a  scire  facias  thereon,  where  645. 

it  is  issued  in  oider  to  extend  the  lien  861.  1.  Dakota  Invest.  Co,  v,  SuUi- 
of  the  judgment  to  another  county,  and  van,  9  N.  Dale.  303  [quoting  8  Encyc. 
not  to  collect  the  debt.  Heming  v.  of  Pl.  and  Pr.  360];  Dunham  v.  Bent- 
Brown,  2  Marv,  (Del.)  368.  ley,  103  Iowa  136;  Auliman,  etc.,  Co. 

Vew  Tetk.  —  Aultman,  etc.,  Co.  v,  v,  Syme,  163  N.  Y.  54,  modifying  23  N. 

Syme,  163  N,   Y.  54,  modifying  23  N.  Y.  App.  Div,  344;  Sherrard  v,  Johns^ 

Y.  App.  Div.  344.  ton,  193  Pa.  St.  166. 
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869.  WaiTW  of  ImgnlATity  by  Debtor,  —  ^ee  note  I. 
2)  Duty  of  Slier  iff  to  Obey  Writ.  —  See  note  2. 
j)  Title  of  Purchaser.  —  See  note  2. 

869.  17.  Out  of   What    Coubt  Weit  Is   Lwuablb  —  1.  In 
ChineraL  —  See  note  i. 

3.  Abolition  of  Court.  —  See  note  4. 
866.  5.  Trial  or  Appellate  Court.  —  See  note  3. 
868.  V.  EzscvTiovs  Issved  Out  of  Covets  of  Bsooee  oh 

JirSTICSa'  JimOKEETP.  —  See  note  I . 

870.  Sniftolonoy  of  Exoeation  iMood  by  Jnitioe  and  Eotnrn  Thoroon.  —  See 
note  2. 

87 1 .  On  Collatoral  Attaek.  —  See  note  I . 

879.  VL  lETO  What  Coitett  Weit  Is  Lmitabu  —  2.  Statutory 
ProYiiions.  —  See  note  i. 


1.  other   Creditors.  —  Compare  Delaware  Stotnto.  —  Under  Rev.  Sut. 

Sherrard  v.  Johnston,  193  Pa.  St.  166,  Del.  (1S93),   p.  747,  c.  99,  g  14,  a  writ 

holding  that  the  failure  of  a  creditor  to  issued  by  a  justice  and  returned  "  no 

revive  his  dormant  judgment  by  scire  goods  '*  will  be  void  unless  two  days 

facias  is  an  irregularity  which  can  be  are  allowed  to  elapse  between  the  issu- 

taken  advantage  of  only  by  the  debtor,  ance  and  the  return.     Graves  c.  Spry, 

9.  See  Ward  v.  Deadman,  124  Ala.  (Del.  1903)  55  All.  Rep.  334. 

288.     Compare  Blue  v.  Collins,  109  Ga.  City  Court  of  Hew  Tork.  —  To  enforce 

341.  in   another  county  a  judgment  of  a 

863«    S.  See  Davis   z/.  Comer,  108  municipal  court  of  New  York  city,  a 

Ga.  117.  transcript  of  the  judgment  must  fitst 

3M*    1.  Lovelady    z/.   Burgess,   32  be  filed  and  docketed  with  the  clerk  of 

Oregon  418:    Murray   v,    Briggs,    29  the  county  containing  such  municipal 

Wash.  245.  court  and  afterwards  with  the  clerk  of 

4.  See  Hansford  v,  Burdge,  8  Kan.  the  county  in  which  the  judgment  is 

App.  162.  to    be  enforced.     Matter  of  Stumpp, 


3.  Anniston  L.  &  T.  Co.  v,  (County  Ct.)  32  Misc.  (N.  Y.)  41. 

Siickney,  132  Ala.  5S7,  citing  Civ.  Code  370.     2.  Setnm.  —  In   Langfotd   r. 

Ala.  (1895),  ^  3860,  subdiv.  5.     See  also  Few,   146  Mo.  142,  it  was  held  that  a 

Faucett  9.  Harris,  190  Pa.  St.  98,  hold-  return  '*  not  satisfied  "  is  not  synony- 

ing  that  the  issuance  of  a  writ  of  levari  mous  with  nulla  bona,  and  does  not  an- 

facias  by  the  lower  court  on  its  judg-  swer  the  requirements  of  the  statute, 

ment,  which  had  been  affirmed  on  ap-  A  return  of  "  execution  returned  not 

peal,   but    several    weeks   before   the  served  for  want  of  property  '*  is  insuffi- 

record  had  been  returned  from  the  ap-  cient  and  is  not  cured  by  a  recital  in 

pellate  court,  would  not  be  held  to  be  the  execution  issued  by  the  clerk  of 

error.  the  Circuit  Court.     Reed  v.  Lowe,  163 

36§.     1.  In  Grant  fr.  Cole,  23  Wash.  Mo.  519. 

542,  it  was  held  that  under  Ball.  Annot.  Return  Before  Return  Day,  —  Reed 

Codes  and  Stat.  Wash.  (1S97),  §  5192,  t/.  Lowe,  163  Mo.  519. 

an  execution  against  personal  property  371.     1.  Contra,  Langford  v.  Few, 

may  issue  from  the  Superior  Court  on  146  Mo.  142,  holding  that  "  as  against 

a  judgment  of  a  justice  of  the  peace  a   positive   prohibition  of  the  statute 

docketed  therein.  there  can   be  no  presumptions,"  and 

KUiOTiri  Stotnto.  —  Rev.  Stat.  Mo.  that  a  return  failing  to  show  compli- 
(1889),  §  6287  (Rev.  Stat.  Mo.  1899,  ance  with  the  statute  '*  is  not  merciv 
^  40x9],  requiring  executions  on  judg-  an  irregularity;  it  goes  to  the  root.** 
ments  of  justices  of  the  peace  lo  be  379.  1.  Eedtali  as  to  Want  of  Prop- 
issued  and  returned  nulla  bona  before  erty  in  Gonnty  in  Wbieh  Jndgmeat  Was 
execution  is  issued  thereon  from  the  Eendered.  —  See  Norwood  v.  Oiient 
court  in  which  the  transcript  is  filed,  Ins.  Co.,  (Tex.  Civ.  App.  1898)  44  S. 
applies  to  executions  against  corpora-  W.  Rep.  188. 

tions.     Loring  t/.  Maysville  Creamery  A  Jnstiee  of  the  Feaoe,  in  Alabama, 

Assoc.,  70  Mo.  App.  54.  under  Civ.  Code  Ala.  (1896),  g§  1936, 
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S74.  3.  Yaliditj  of  Writ  Irregularly  Imed  to  Improper  County. 
, —  See  notes  i,  2,  3. 

876.  VU  IflsuAvcs  07  Two  oe  Mobb  Writs  SiinrLTAvsoirfLT 
* —  8b  WriUbsned  to  Sifferont  Counties.  —  See  notes  i,  3. 

Vm  Pbocvsexevt  07  Writ  —  1,  Hotice  and  Demand  — 
Vo  V«llM  VMMMury.  —  See  note  4. 
noBAiid.  —  See  note  5. 

S.  Leaye  of  Court  —  a.  Necessity  to  Obtain  —  (i)  In 
GeneraL  —  See  note  6. 

580.  *.  Notice  of  Motion  for  Leave  to  Issue  Execu- 
tion. —  See  note  i . 

581.  3.  Wlio  Kay  Procure  Emanation  of  Writ  —c.  Issuance 
BY  Clerk  Suo  Motu.  —  See  note  i. 

1937,  may  iatae  ezecation  into  Another  WlMre  AppUoatton  for  Laavo  If  Ua- 

coonty.    See  Campbell  v.  Smith,  116  aaowiarlly  llada,  a  refusal  thereof  for 

Ala.  390.  irregularity  in  the  papers  will  not  pre- 

So  in  Ge^rfia  an  execution  Issued  by  elude     the     issuance     of     execution, 

a  justice  of  the  peace  may  be  levied  in  Cooper  v,  Bailey,  69  N.  Y.  App.  Div. 

another  county  when  officially  signed  358. 

by  a  jasclce  of  snch  county.    Dickson  Sxsoiilion  Againit  Sztoator.  — '  Before 

V.  Bur  well,  113  Ga.  93.  leave  to  issue  an  execution  on  a  judg- 

ST4.    1.  Cabell  v.  Orient  Ins.  Co.,  ment  recovered  against  an  executor  as 

3a  Tex.  Civ.  App.  63s.    See  also  Bern-  such  is  granted,  it  must  be  shown  that 

bardt  v.  Brown,  laa  N.  Car.  587,  citing  he  has  in  his  hands  assets  of  the  estate 

Bernhardt  v.  Brown,  118  N.  jCar.  700.  applicable  to    the    payment  of  such 

a.  Hoerr  v,  Meihofer,  77  Minn.  228;  judgment.    Matter  of  Lazelle,  (Surro- 

Cabell  r.  Orient  Ins.  Co.,  23  Tex.  Civ.  gate  Ct.)  16  Misc.  (N.  Y.)  515.     But 

App.  635.  where  it  appears  that  there  are  assets 

S.  Hoerr  r.  Meihofer,  77  Minn.  228;  sufficient  to  satisfy  the  judgment  and 

McDonald  v.   Fuller,  11  S.  Dak.  355.  the  executor  resists  the  issuance  of  exe- 

Compare  Carson  v.  Fuller,  11  S.  Dak.  cution  on  the  ground  that  payment 

502.  would  be  unjust  to  other  creditors,  it 

W#»    I.  Code  Iowa  (1897),  ^  3955.  becomes  the  duty  of  the  executor  to 

prohibits  the  issuance  of  two  general  show  that  fact.     Matter  of  Steinau,  23 

executions  at  the  same  time,  but  under  N.  Y.  App.  Div.  550. 

section  3772  two  special  executions,  on  InUrmediate   Account,  —  On   an   ap- 

a  decree   foreclosing  a  chattel  mort-  plication  for  leave  to  issue  an  execu- 

g^age,  may  isane  simultaneously  to  two  tion  against  an  executor,  the  surrogate 

coantses.     King  v.  Nelson,  (Iowa  1903)  may,    in    his  discretion,   require  the 

94  N.  W.  Rep.  1095.  executor  to  render  an  Intermediate  ac- 

t.  Lovelady  v.  Burgess,  32  Oregon  count  revealing  the  amount  of  assets 

418.  in   his  hands.     Matter  of    Congrega- 

4.  Luther  v.  Clay,  100  Ga.  236.  tional  Unitarian  Soc.,  34  N.  Y.  App. 

a.  See  Lamb  v.  Dart,  108  Ga.  602.  Div.  387. 

a.  See  State  r.  Renick,  157  Mo,  292;  3§0.    1.  See  People  v,  Woodbury, 

Amick  V.  Amick,  59  S.  Car.  70.  70  N.   Y.   App.   Div.  416;   Matter  of 

Fitpsity  Ib  HsiaAi  af  Btceiver.  —  Ap-  Thompson,   10  N.   Y.  App.  Div.  40; 

plication  for  leave  to  issue  an  execution  Halkin  v.   Coleman,  66  N.  Y.   App. 

against  property  in  the  hands  of  a  re-  Div.  37. 

ceiver  should  be  made  in  the  action  in  Sm   Jndloata.  —  The    refusal    of    a 

which  the  receiver  was  appointed,  but  motion  for  leave  to  issue  execution, 

where  the  property  is  sufficient  to  pay  affirmed  on  appeal,  is  a  final  adjudica- 

all  ontatandlng  debts  the  application  tion  and  a  bar  to  a  later  motion  on  the 

may  be  made  In  the  court  which  ren-  same  state  of  facts.    Wheeler  v.  Eldred, 

dered  the  judgment,  upon  notice  to  the  137  Cal.  37. 

receiver.    Matter  of  Thompson,  10  N.  3§1.    1.  Davis  v.  McCann,  143  Mo. 

Y.  App.  Div.  40.    See  also  Rbceivers.  172. 
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889.  5.  Diitiet  of  Clerk  or  Other  Ofloer  —  a.  In  General.  — 
See  note  5. 

S8S.  b.  Remedies  Against  Clerk  or  Other  Officer— 

(2)  Mandamus,  — See  note  5. 

[(3)  Appeal.  —  See  note  5^^.] 
S84.  EL  To  Whom  Writ  Should  Bb  Dixbctbd  —  1.  Ir  fleaeraL 
—  See  note  i. 
S8«f  •  3.  Sheriff  of  Another  County.  —  See  note  4. 
886.  6.  Amendment  of  Direction.  ~  See  note  2. 
S8T.  7.  Validity  of  Writ  Improperly  Directed.  —  See  note  1. 

Z.  Form  Aim  Coktsvts  of  Writ  —  I.  In  General  —  See 
note  2. 

Write  Istiied  \ij  JuticM.  —  See  note  3. 
S#l.  6.  Bedtals  Tonching  Property  to  Be  Taken  —  a.  General 
Executions  —  (2)   When   General  Execution  Is  Proper,  —  See 
note  I. 

899.  Spedal  Writ  Hot  Yoid  but  YoidftlftU.  —  See  note  I. 

898.  b.  Special  Executions — (i)  In  General.  —  See  note  2. 

S99.    6.  Sr«   State   v,    Renick,  157    coanty  '*  (meaning  the  connty  of  the 
Mo.  202.  _  _        issuing  justice)  is  void.    Campbell  v. 


5.  Scott    V.   Bedell.    108   Ga.  Smith,  1 16  Ala.  290. 

205;    Whitmore  v,   Stewart,   61    Kan.  386.    4.  Campbell    v.    Smith,    116 

254;  Mendenhall  v.  Burnette,  58  Kan.  Ala.  290;  Christy  v.  Springs,  11  Okla. 

355;  Sute  V,  Renick,  157  Mo.  292.     See  710. 

also  People  v.   Woodbury,  70  N.  Y.  3M.    2.  AmendaMit  After  Samtioa 

App.  Div.416,  holding  that  mandamus  bjFropsr  Ofieer.  —  Christy  v.  Springs, 

will   00c  lie  to  compel  a  surrogate  to  11  Okla.  710. 

issue  execution  unless  there  has  been  a  387.     1.  Christy  v.  Springs,  11  Okla. 

clear  and   unmistakable  refusal  to  is-  710. 

sue  in  a  case  where  there  was  no  dis-  S.  See  Lebreton  v.   Lemaire,  (Tex. 

cretion  to  refuse;  State  r.  Frank,  52  Civ.  App.  1897)43  S.  W.  Rep.  31. 

Neb.  553,  holding  that  mandamus  will  S.  In  Johnson  r.  Whitfield.  124  Ala. 

not  lie  where  there  has  been  no  appli-  508,  it  was  held  that  the  omission  to 

cation   to  nor  refusal  by  the  District  direct  the  execution  to  any  lawful  offi- 

Court  to  direct  its  clerk  to  issue  exe-  cer  of  the  county  is  a  matter  of  form, 

cution.  subject   to  amendment,  and  does  not 

fta.  In  North  Carolina  an  appeal  from  render  the  execution  void, 

a  judgment  of  the  clerk  of  the  Superior  Wl.     1.  See  Adiiance  9.  Heiskell. 

Court  refusing  leave  to  issue  the  writ  8  App.  Cas.  (D.  C.)  240. 

may  be  heard  by  the  resident  or  pre-  3M*     1.  Bernhardt  v.   Brown.   122 

siding  judge  of  the  district  at  chambers  N.  Car.  587.  holding  that  the  insertion 

in  another  county.     McCaskill  v.  Mc-  in  a   valid  execution  of  a  recital  im- 

Kinnon,  121  N.  Car.  192.  properly  commanding  the  sale  of  cer- 

384.    1.  A  Ohaagt  in  the  Ofloa  of  uin     property    will    not   vitiate    the 

Ihoriff  is  immaterial.     The  successor  writ. 

in  oflSce  executes  writs  directed  to  the  393«    9.  An  SzeentiiNi  AgalaH  %Mi- 

former  sheriff.     Maxton  v.  Mount,  86  flad  Land  flw  Tazas  due  thereon  need 

III.  App.  187.  not  contain  the  name  of  the  owner,  nor 

Ineiiliraa    Isiusd    Out    of    Jaatioo*i  state  that  he  is  unknown  and  that  the 

Oourti.  —  In  Aiabama,  under  Civ.  Code  land  has  not  been  returned  for  taxes. 

Ala.  (1896).  g§  1933,  1936,  authorizing  Hilton  v,  Singleury.  107  Ga.  821^    See 

justices  of  the  peace  to  issue  execu-  also  Greer  v.  Fergerson,  104  Ga.  555. 

tlons  to  other  counties  than  their  own  Compart  Leonard  v.   Pilkinton,  99  Ga. 

directed  "  to  any  lawful  officer  of  the  738.     But  when  the  owner  of  the  land 

county  of  — ^,**  such  an  execution  di-  not  returned  is  in  possession  thereof, 

reeled  *'  to  any  lawful  officer  of  said  the  tax  execution   should  not  be  in 
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S96.  c.  Homesteads  and  Exemptions.  —See  note  i. 

6.  AeturnDay — a.  At  What  Time  Writ  Should  Be 
Returnable.  —  See  notes  2,  3. 

401.  9.  Signature  ~  a.  Of  Clerk  or  Other  Officer.— 
See  note  3. 

409.  10.  Seal— a.  Necessity  of  Seal.  — See  note  2. 

408.  *.  Validity  of  Writ  Having  No  Seal.  —  See  notes 
I,  2. 

404.  See  note  i. 

44ljf.  11.  Deeeription  of  Judgment.  —  See  note  i. 

4#7.  JviBdi«tioii  ef  Ooort.  —  See  note  i. 

Sftte  of  Benditioii  of  Jadgment.  —  See  note  2. 

408*  Xodtal  Touehing  Doeketiag  of  Jndgmont.  —  See  note  I. 

r/w,  but  against  the  owner.     Norris  v,  a  defendant  in  execution  on  the  fore- 

Colef,  TOO  Ga.  547.  closure  of  a  mortgage,  who  it  present 

Daooription  of  Kortgagsd  Premisss.  —  at  the  sale  and  knows  that  the  execu- 

See  Osborne  v.  Rice,  107  Ga.  281.  tion  is  not  signed,  but  raises  no  objec 

306*    1.  StriUng  Oat  Indoraamont.  —  Lion  on  that  account,  will  be  estopped 

An  indorsement  on  an  execution  im-  to  question   the  title  of  an  innocent 

properly  stating  that  no  personal  prop-  purchaser. 

erty  is  exempt  will  be  stricken  out  on  409.    2.  Weaver  v.  Peasiey,  163  111. 

motion.     Ward  v,  Deadman,  124  Ala.  251. 

28S.  403.    1.  See  O'Donnell  v.  Merguire, 

1.  Buist  V.  Citizens    Sav.  Bank,  4  131  Cal.  527. 

Kan.  A  pp.  700.  S.  WiioOBsiii.  —  See  Davelaar  v.  Blue 

S,  See  Thorpe  v.  EUiihorpe,  21  Pa.  Mound     Invest.    Co.,    no    Wis.   470, 

Co.  Ct.  216.  allowing  amendment  where  the  seal  of 

4#1*    S.  Williams  v.  Mc Arthur,  in  the  wrong  court  had  been  affixed. 

Ga.;28.  404.    1.  niinoli.  —  Weaver  v.  Peas. 

By  Clerk  of  Board  of  Oommifsioiien.  —  ley,  163  III.  251. 

An  execution  issued  by  county  com-  Kansas.  —  An  execution   issued  out 

missioners  and  signed  only   by  their  of  the  District  Court  without  the  seal 

clerk  is  not  void  because  the  members  of  the  court  is  a  nullity.     Frankhooser 

of  the  board  (ailed  to  sign  it.     Lamb  v.  Dewitt,  9  Kan.  App.  636. 

V.  Dart,  108  Ga.  602,  citing  Mason  v.  4M«    1.  See  Brandt  v.   Brandt,  40 

Roads,  etc.,  Com'rs,  104  Ga.  35.  Oregon  477. 

ttgaatanof  Bz-olerk.  —  The  signature  Texas  Statnto.  —  See  Capps  t/.  Leach- 

of  the  clerk  being  absolutely  essential  man,  go  Tex.  499. 

to  the  validity  of  an  execution,  a  writ  407.    1.  But  an  Ezooatioii  fhowing 

issued  in  the  name  of  an  ex-clerk  by  Want  cf  JnrisdletiOB  on  its  face  is  void, 

his  deputy,  who  is  also  deputy  for  the  and  an  amendment  to  the  judgment 

present  clerk,  is  void.     O'Oonnell  v,  will  have  no  validating  effect  on  the 

Merguire,  (Cal.  1900)  60  Pac.  Rep.  981;  execution.      Underwood    v.     Brown, 

O'Donnell  v.  Merguire,  131  Cal.  527.  (Tex.  Civ.  App.   1902)  68  S.  W.  Rep. 

It.  —  An  execution  without  206. 


the  clerk's  signature  has  been  held  in  2.  Friedlander    v,    Fenton,    180   III. 

California  to  be  absolutely  void  and  yii^  f^ffirming 'm  111.  App.  357;  Coort- 

unamendable.   O'Donnell  z^.  Merguire,  land  Wagon  Co.  v.  Shields,  (Tenn.  Ch. 

131  Cal.   527.     But  in  Kansas  it  was  1896)  56  S.  W.  Rep.  275. 

held  that  an  execution  bearing  the  seal  408.     1.  McDonald  v.  Fuller,  11  S. 

of  the  court,  but  lacking  the  signature  Dak.    355.       See    also    Bernhardt    9. 

of    the    clerk    issuing    it,    might    be  Brown,  122  N.  Car.  587,  holding  that 

amended  by  order  of  court  on  the  clerk  Clark's  Code  Civ.  Pro.  N.  Car.,  ^  448, 

to  sign  it.     Taylor  r.  Buck,  61  Kan.  providing    that    the    execution    must 

694.  state  "  the  time  of  docketing  in  the 

Xitopprt   to    Ol^Mt.  —  In   Rawles  v.  county  to  which   the  execution  is  is- 

Jackson,  104  Ga.  593,  it  was  held  that  sued,"  is  merely  directory. 
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408.  12.  Confbniiity  to  Judgment  —  ^.  Necessity  of  Foi^ 
LOWING  Judgment.  —  See  note  2. 

410.  b.  Degree  of  Strictness  Required.  —  See  note  i. 
Titl«  cf  Pw«kM«r.  —  See  note  4. 

411.  c.  Consolidation  AND  Splitting  Up  OF  Judgments 

—  (2)  Separate  Judgments  Against  Satne  Defendant.  —  Sec  note  2. 
419.  13.  PlaintS;  and  Baeitali  Ckmoerning — ^.  In  General. 

—  See  note  5. 

418.  TttU  or  TofdAUt.  —  See  note  $• 

41«f.  c.  Partnership  as  Plaintiff.  —See  note  i. 

418.  14.  Defendant,  and  Aeeitali  Conoerning — a.  In  General. 

—  See  note  3. 

419.  OhiltUMi  Vmbm.  —  See  note  1. 

490.  b.  Plurality  OF  Defendants  — (i)/if6^/jwra/.— Sec 
note  4. 

499.  Ooqjwutleii.  —  See  note  2. 

499.  (2)  Death  of  One  or  More  Defendants  —  Wi^wneiia  •■  te 
DitaiAAat'i  nMth.  —  See  note  i. 

494.  d.  Executions  Against  Executors  and  Adminis- 
trators -^(i)  De  Bonis  Profriis  or  De  Bonis  Testatoris,  —  See 
note  2. 

4M.    S.  Dawes   v.  Dawes,  (N.  J.  amended  by  the  iDseitlon  of  the  j>Uiii- 

1890)  43  Atl.  Rep.  084.    See  also  Wear  tiff's  name  by  the  officer  who  issued 

V.  Gillon,  (Tex.  Chr.  App.  1897)  40  S.  the   writ.      Smith   v.    Bell,    107   Ga. 

W.  Rep.  817.  800. 

n  wm  Is  PTCsaasd  that  an  execution  41ft.    L  Oodssiia  of  Vaas  of  llHlMr. 

which  has  been  lost  conformed  to  the  —  See  Corder  r.   Steiner,  (Tex.  Civ. 

judgment  on   which   it   was  issued.  App.  1899)  54  S.  W.  Rep.  277. 

Turner  v.  Crane,  19  Tex.  Civ.  App.  419.    t.  Capps    v.    Leachman,   90 

360.  Tex.  499. 

Whtis  aa   AltitBntiTS   Jsifmoat   Is  419.    1.  See  Smith  v.  BeU,  107  Ga. 

Bsnitrsd  in  replevin  for  the  possession  800,  ciHng  8  Encyc.  op  Pl.  and  Pr.  418 

of  the  property  or  for  a  money  amount,  //  sea. 

an  execution    issued    for  the  money  4M«     4.    TMuistirial    Tarisuss.  — 

amount    alone    is    fatally     variant.  Where  a  judgment  is  rendered  against 

Marks  r.  Willis,  ^Oregon  I ;  Dornan  several       defendants      for      various 

1*.  Benham  Furniture  Co.,  loa  Tenn.  amounts,  an  execution  issued  against 

303,  only  one  defendant  for  the  amount  ad- 

41#»    1*  Marshbum  v.  Lashlie,  laa  judged  against  him  will  be  upheld. 

N.  Car.  S37.  Matshburn   v.  Lashlie,   isa   N.  Car. 

4  Marshbum  v.  Lashlie,  its  N.  Car.  137. 

sji7«  WlMTS  IMollBSt  and  lipaials  Ifctisti 

411*    t.  llydert*.  Butler,  103  Tenn.  Art  AQidgsd  against  several  defeod- 

•8a»  ants,  executions  should  issue  against 

4 in*    •«  In  De  Witt  v.  Moore,  (Ky.  each  defendant  separately  for  the  sum 

l9g8)  44  S,  W.  Rep.  064,  it  was  held  adjudged    against    him.      Hyder  v. 

that  an  execution  might  issue  in  the  Butler,  103  Tenn.  189. 

female  plaintilf's  name  as  it  stood  at  49S.    S.  West  Duluth  Land  Co.  v. 

the    commencement    of    the    action  Bradley,  7$  Minn.  275,  dtini  8  Encyc 

although  the  record  discloaed  that  she  op  Pl.  and  Pr.  49s. 

had  suosequentW  married.  49S.     L  See  Loomis  v.   Ross,   X2 

419*    •*  Onlmtsn  si  Pkteim  Varna.  Pa.  Super.  Ct.  95. 

—  <  An  execution  regular  in  other  re-  494.  S.  Vev  Tstk  Itatats.  —  See 
spSi'lSt  but  in  which  no  one  is  named  Matter  of  Quackenbos,  (Surrogate  Ct.) 
as  pUintlff,  is  not  void,  and  may  be  38  Misc.  (N.  Y.)  66. 

8TB 


Vol.  VIII.  AGAINST  PROPERTY. 

495.  (2)  Form  of  Writ.  —  See  note  2. 

436.  [/.  Execution  Against  Agents  or  Trustees. — 

See  note  2^.] 

498.  16.  AmouLt  —  c.  Writ  Issued  After  Partial  Pay- 
ment OF  Judgment.  —  See  note  i. 

439.  e.  Variance  Between  Writ  and  Judgment  — 
Validity  of  Writ  —  (i)  In  General.  —  See  note  2. 

450.  ^3^  Title  of  Purchaser.  —  See  note  i. 

451.  (4)  Amendment.  —  See  notes  i,  2. 
/.  Interest.  —  See  note  3. 

4S9.  Talidity  of  Writ  IrregiUar  m  Sagardi  lAttnft.  —  See  note  2. 

g.  Costs.  —  See  note  3. 
4SS.  See  notes  i,  2. 

4S4.  XL  iBSVAVox  OF  Wsix  —  Dbliysbt   to  Sssamr  — 

2.  What  Constitutes  Iiaiuuice  of  Writ.  —  See  note  i. 

43ft.    2.  GriflSn  V.  Wise,  iisGa.  610.  S.  See    Berry  v.  Gates,    175    Mass. 

436.    %a,  Deioriptio   PcrtoasB.  —  An  373. 

execQtion   against   A   as  "  agent  for,  8.  Lamb  v.  Dart,  108  Ga«  6o3;  Dor- 

ctc,"   is  against  A  individually,  the  nan  v,   Benham   Furniture    Co.,   xoa 

words  following  being   descriptio  per-  Tenn.  303. 

sana.    Armour  Packing  Co.  v,  Lovell,  439.    S.  See  Weston  v.  Ralston,  51 

(Ga.  1903)  44  S.  E.  Rep.  990;  State  v.  W.  Va.  157. 

Sallade,  in  Ga.  700;  Wynn  v.  Irvine's  8.  flcparaU  SzseutioAfMr  Cofts,  —  See 

Georgia  Music  House,  109  Ga.  287.    See  Bradley  v,  Clearfield,  etc.,  R.  Co.,  33 

also  Jones  v.  Newman,  no  Ga.  359,  Pa.  Co.  Ct.  526;  Henson  v.  Byrne,  91 

holding  that  an  execution  against  three  Tex.  625. 

named  persons  as  *'  trustees  of  Zion  Failnrs  to  Inolnds  fhs  Cofts  does  not 

Hill     Baptist    Church"    was    solelv  vitiate  the  writ;  so  an  execution  Issued 

against  the  three  individuals  namea,  before  the  costs  are  formally  taxed  is 

the  words  quoted  being    merely   de-  valid.     Irwin  v.  Hess,  I3  Pa«  Super. 

scriptio  personarum.  Ct.  163. 

43S.    1.  Bet-off  of  Judgment.  —  A  A  Personal  Judgment  Against  sn  Yat 

judgment  recovered  by  the  defendant  eoutor  for  Cotto  is  a  monev  judgment 

against  the  plaintiff  should  be  credited  enforceable  only  by  execution.    Matter 

on  an  execution  issued  on  the  judg-  of  Feehan,  (Surrogate  Ct.)  36  Misc.  (N, 

ment  of  the  plaintiff.     Nash  v.  Kreling,  Y.)  614. 

136  Cal.  627.     See  generally   Set-off ^  433.    1.  Alabama. —  For  a  construc- 

Recaupment^  and  CounUrclaim^  25  Am.  tion  of  Civ.  Code  Ala.  (1895),  g  1883, 

and  Eng.  Encyc.  of  Law  (2d  ed.)  610  requiring  that  an  itemized  bill  of  costs 

et  sea,  be  attached  to  an  execution  issuing 

4M«    S.  Grim   v.  Adklns,  21  Ind.  from  the  Circuit  Court,  see  Griffin  v, 

App.   106    [qttcting    with    approval    8  Dauphin,  133  Ala.  543;  Marks  v.  Wood, 

Encyc.  of  Pl.  and  Pr.  429];  Brandt  133  Ala.   533:  Albritton  v.  Williams, 

V,  Brandt,  40  Oregon  477;  Jackson  v,  132  Ala.  647;  Maxwell  v.  Pounds,  116 

Finlay,  (Tex.  Civ.  App.  1897)  40  S.  W.  Ala.  551. 

Rep.  427.  Ooorgia  Statnto.  ~  A  separate  paper 

Tax  Levy.  —  In  San  Antonio  v.  Berry,  containing  a  bill  of  costs,  and  attached 

92  Tex.  319,  it  was  held  that  a  tax  levy  to  the  execution  itself,  becomes  a  part 

for  an  amount  in  excess  of  that  allowed  of  the  execution  and  is  a  compliance 

by  law  was, void  only  as  to  the  excess,  with  2  Code  Ga.  (1895),  %  5394.     Hix  v. 

See  also  Taxation.  Gully,  113  Ga.  83. 

490.    1.  Indorsement   of  Grsditi.  —  S.  See  Adriance  v,  Heiskell,  8  App. 

Berry  v.  Gates,  175  Mass.  373.  Cas.  (D.  C.)  340. 

431.     1.   See   Jackson    v,    Finlay,  434.    !•  See  Brown  v.  Hopkins,  lol 

(Tex  Civ.  App.  1897)  40  S.  W.  Rep.  427.  Wis.  498. 
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4Sff.  Xn.  AMsnimT  of  EzBCimon  —  2.  Power  to  Anond. 

—  See  note  3. 

456.  See  note  i. 

3.  In  What  Betpoots  Writ  Kay  Be  Amended  —  a.  Cler- 
ical Errors.  —  See  note  4. 

b.  Variance  Between  Writ  and  Judgment. —  See 
note  5. 

457.  See  note  1. 

4.  Within  What  Time  Amendment  Kay  Be  Made.  —  See 
note  3. 

XITT.  ALTinATiov  on  Spoliation  of  Wut.  —  See  note  6. 

458.  XIT.  Alias  Avn  Plvbibs  Exsovtiovs  —  1.  InOeneraL  — 
See  note  i. 

440.  8.  Betnm   of  Previous   Szeoution  —  a.  Necessity    to 
First  Return  Previous  Writ.  —  See  note  2. 

441.  c.  Validity  of  Alias  Issued  Before  Return  of 
Previous  Writ.  —See  note  2. 

449.  3.  After  Payment  and  Satisbotion  of  Judgment — a.  In 
General.  —  See  note  i. 

b.  Return  of  Previous  Execution  Satisfied.  — 

See  note  2. 


444.  4.  Levy  under  Previous  Writ  Undisposed  Of —  a.  In  Gen- 
eral. —  See  note  i. 

435.    8.  Davelaar  v.  Blue  Mound  apparent  alteration  in  an  execution  will 

Invest.  Co.,  no  Wis.  470.  be  presumed  to  lia^e  been   properly 

436«    L  O'Donneliz'.  Merguire,  131  made  before  the  issuance  of  the  writ. 

Cal.  527.  McDonald  v.  Fuller,  11  S.  Dak.  355. 

4.  See  Smith  v.  Bell,  107  Ga.  800.  438.     1.  See  Belcher  v.  Knowlton, 

6.  Lamb  v.  Dart,  108  Ga.  602.  89  Me.  93. 

Whsre  fha  Judgmsnt  Is  Bednosd  by        An  AUat  Spedal  Szeeatloa  is  held  to 

consent  of  the  plaintiflf,  the  execution  be  unauthorized  in  Iltinais,    Carr  v. 

should    be    amended    to    correspond  Keeley  Brewing  Co  .  94  111.  App.  225. 
thereto.     Homans  v,  Tyng,  56  N.  Y.        Tb*  Tolnntaiir  Staytag  of  fha  Vint  Writ 

App.  Div.  383.  of  levari   facias  does  not  defeat  the 

437.    L  Striking  Out   VaoM  «f  De-  creditor's  right  10  issue  an  alias.    Wil- 

OMSsdDsfsndaat.  —  See  Loomis  v.  Ross,  Icinson  v.  Hiyer.  22  Pa.  Co.  Ct.  667. 
12  Pa.  Super.  Ct.  95,  holding  that  an        440.    S.  Presnapkioii  as  ts  Bttan  of 

execution     against     two    defendants  Original  Writ  ~  Where  an  alias  exec u- 

jointly,  one  of  whom  was  dead,  might  tion  is  issued  10  another  county,  it  will 

be  amended  by  strilcing  out  the  name  be  presumed  that  the  original  writ  has 

of  the  deceased  defendant  and  direct-  been  issued  and  returned  in  the  county 

ing   the   writ  exclusively  against  the  in  which  the  judgment  was  rendered, 

estate  of  the  survivor.  Benson  t/.  Cahlll,  (Tex.  Civ.  App.  1896) 

3.  See  Taylor  v.  Buck,  61  Kan.  694.  37  S.  W.  Rep.  1088. 

After  Exooation  Setmnad  Satisftad  it        441.    S.  Crouse  v,  Schoolcraft.  51 

cannot  be  amended  by  the  insertion  N.  Y.  App.  Div.  160^  nh'ngS  Encvc.  of 

therein  of  additional  costs.     Dickerson  Pl.  and  Pr.  441. 
9.  Downs,  108  Ga.  782.  449.    1.  Adams  v.  National  Bank 

Effeot  on  Prior  Aoti.  —  If  the  writ  is  of  Commerce,  30  Wash.  20. 
amendable  the  same  effect  will  be  ac-        S.  Oonolndvonooi of  Baeoiplliidorsod on 

corded  to  it  with  reference  to  acts  done  Original.  —  See  Baker  v,  Mansur,  etc., 

in   execution  of   it  as   if  it  had  been  Implement  Co.,  67  III.  App.  357. 
amended.    O'Donnell  1,.  Merguire,  131        444*    1.  In  Kaniaa  it  has  been  held 

Cal.  527.  under  Gen.  Stat.  Kan.  (1899),  g  4724, 

6.  Presumption  as  to  Alteration.  —  An  that  where  a  levy  was  made  under  the 
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443.  *.  Levy  on  Chattels.  —  See  note  2. 

446.  c.  Levy  on  Land.  —  See  note  2. 

447.  d.  Qualifications  of  Rule  as  to  Effect  of  Prior 
Levy — (i)  Satisfaction  Is  Prima  Facie  Only.  —  See  note  i, 

4ti!l»  (5)  Miscellaneous  Instances.  —  See  note  i, 
454.  6.  Form  and  Contents  of  Alias  and  Plnrias  Writs  —  ^.  Re- 
citals Concerning  Previous  Execution.  —  See  notes  2,  3. 

4ff6.  ZTI   SVBBTITITTIOV  OF  COPT  FOS   LOST   OSIGIHAL.  —  See 

note  7. 

4II0.  ZTH  Seuxf  AGAorST  Whit  —  6.  Kotion  to  Quash  Writ 
—  a.  Jurisdiction  —  (i)  In  General.  —  See  note  i. 

461.  (2)  To  What  Court  Motion  Should  Be  Addressed.  —  See 
note  5. 

469.  b.  Grounds  for  Quashal  —  (i)  In  General.  —  See 
note  I. 

46S,  See  note  i. 

(2)  Payment  of  Judgment.  —  See  note  2. 

original  writ,  but  the  writ  could  not  542,  aiing  8  Encyc.  of  Pl.  and  Pr.  459 

be  satisfied  before  the  return  day,  an  [460],  Marks  v,  Stephens,  38  Oregon 

alias  might  issue  and.  without  any  ad-  05.     See  also  Treat  v,  Wilson,  4  Kao. 

ditional  levy,  be  satisfied  out  of  the  App.  586. 

property  levied  on  under  the  original  461.    5.  See  Guelot  v.  Pearce,  (Ky. 

wiit.    Arkansas  City  First  Nat.  Bank  1897)  38  S.  W.  Rep.  892. 

V.  Farmers  Nat.   Bank.  61  Kan.  620.  A  JnsUoe's  Bseentioii  cannot  be  set 

See    also    Rain    v.  Young,    61    Kan.  aside  on  original   motion   in  the  Su- 

438.  perior  Court.     Hamer  v.'McCall,  13 1 

4M.    %.  McCrossin    v,   McCrossin,  N.  Car.  197.    See  also  Ismond  v.  Scou- 

31  Pa.  Co.  Ct.  33,  7  Pa.  Dist.  688.     See  gale,   119  Mich.   501,  holding  that  a 

also  Hotfman  v.  Fleming,  43  W.  Va.  motion  to  recall  an  execution  must  be 

763.  addressed  to  the  issuing  court. 

4M«    8.  la  l9wa.  —  See    Harpham  4MI3.    1.  Dunham   v,   Beiitley,    103 

V.  Worthlngton,  100  Iowa  313.  Iowa  136. 

447.    1.  See  Bellows  v,  Sowles,  71  Writ  iMuad  on  Transcript  of  Jvstioe^s 

Vt.  214.  Jadgmont    —    Loring     7'.     Maysville 

449.    1.  Lowenstein    v.    Young,   8  Creamery  Assoc.,  70  Mo.  App.  54. 

Okla.  216.  Where  Words  Are  Added  to  a  Jadgmont 

444.    8.  Failwf  to  State  the  Vnmbor  without  leave  of  the  court  an  execu- 

•f  Writs  Froriovsly  Israaa  is  a   mere  tion  issued  on  tfuch  judgment  will  be 

irregularity  and  does  not  render  the  set  aside.     Flach  v.  Temple,  2  Penn. 

execution    void.     Corder    v,  Steiner,  (Del.)  139. 

(Tex.  Civ.  App.  1899)  54  S.  W.  Rep.  la  Ooorgia  an  affidavit  of  illegality 

377.  will  not  lie  to  prevent  the  levy  of  a  tax 

9.  See  Bellows  v,  Sowles,  71  Vt.  314,  fi.  fa.    Georgia  Trading  Co.  v,  Marion 

holding  Uiat  an  alias  execution  which  County,  114  Ga.  397. 

commands  the  officer  to  collect  *'  fifty  463*    1.  A  Kistako  in  tho  Data  of  the 

cents  for  a  former  writ  *'  shows  on  its  Copy  of  an  execution  left  with  the  judg- 

face  that  it  is  an  alias.  ment  debtor  is  immaterial,  where  the 

444.    7.  See  Morrison    v.    Taylor,  true  date    is    apparent.      Perkins    v. 

(Del.  1903)  55  Atl.  Rep.  335;  Crouse  v.  Webb,  67  111.  App.  474,  affirmed  169  111. 

Schoolcraft,  51   N.  Y.  App.  Div.  160,  86. 

holding  that  ihe  issuance  of  a  duplicate  S.  Wyatt  v.   Fromme,  70  Mo.  App. 

execution  without  an  order  of  court,  if  613;  Adams  v.  National  Bank  of  Com- 

ir regular,  is  an  irregularity  of  which  roerce,  30  Wash.  so.    See  also  Drinson 

oniy  the   defendant  can  take  advan-  v.  Birge,  102  Ga.  802. 

tage.  8ot-olt  —  See  Nevian  v.  Poschinger, 

1.  Grant  v.   Cole,   33  Wash.  23  Ind.  App.  695. 
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404.  See  note  i. 

Pwrt  Pftjmtnt.  —  See  notes  2,  3. 

!3j  Pretnature  Issuance  of  Writ.  —  See  note  4, 
4S   Writ  Issued  on  Dormant  Judgment.  —  See  note  2. 
5)  Issuance  of  Writ  After  Death  of  Parties   Without 
Revivor.  —  See  note  i. 

(6)   Writ  Unauthorized  by  Judgment  —  in  Oraeral.  —  See 
note  3. 

468.  f8^  Acts  of  Sheriff  or  Constable.  —  See  note  2. 

(9)  Attack  upon  Judgment  —  Sm  JndieaU.  —  See  note  3. 

469.  IiiTalidlty  of  Judgment  and  Exo«m  of  Jnriidiotion.  —  See  note  1. 

470.  c.  Discretion  of  Court.  —  See  note  i. 

d.  At  What  Time  Motion  Must  Be  Made. —See 
note  4. 
47JI.  /.  Parties  to  Motion.  —  See  note  2. 
474.  g.  Moving  Papers.  —  See  note  2. 

464.    1.  Sinclair  v.  Missouri,  etc.,  A  Second  Affidavit  of  illegality  must 

R.  Co.,   74  Mo.  App.  500.    See  also  be  based  upon  causes  which  did  not 

Gobbi  V.  Refrano,  33  Oregon  26.  exist,  were  not  known,  or  could  not 

%.  See  Nash  v,  Kreiing,  136  Cal.  637.  with  reasonable  diligence  have  been 

S.  Homans  v.  Tyng,  56  N.  Y.  App.  known  by  the  affiant  at  the  time  of  the 

Div.  383;  Jackson  r.  Finlay,  (Tex.  Civ,  filing  of  the  first  affidavit.    Cone  Ex- 

App.  1897)  40  S.  W.  Rep.  427.  port,  etc.,  Co.  v,  McCalla,  113  Ga,  17. 

4.  See  Sheppard  r.  Roberson,  106  Ga.  A  Claimant  may  attack  an  execution 

757;  Watson  V.  Moore,  40  Oregon  304.  for  any  reason  which  the  defendant  in 

4M.    t.  Bick  V.   Maddox,  87  Mo.  execution  could  urge  at  the  time  of  the 

App.  30;  Aultman,  etc.,  Co.  v,  Syme,  trial  of  the  claim  case.     McCrory  v. 

163  N.  Y.  54t  modifying  23  N.  Y.  App.  Hall,  104  Ga.  668,  citing  New  England 

Div.  344;    See  also  Beck  v.  Hamilton,  Mortg.  Security  Co.  v.  Watson,  99  Ga. 

113  Ga.  273;  White  v,  Moore,  100  Ky.  733. 

358.  Missouri,  —  Hathaway  v.  St.  Louis, 

4M.    1.  Hodges  v.  White,  19  R.  1.  etc.,  R.  Co.,  94  Mo.  App.  343. 

717-  Tennessee,  ^  Dornan      v.      Benham 

%.  Dawes  v.  Dawes,  (N.  J.  1899)  43  Furniture  Co.,  102  Tenn.  303. 

Atl.   Rep.    984;    Dornan   v,    Benham  West  Virginia,  —  Blair  v,   Hender- 

Fumiture  Co.,  102  Tenn.  303.  son,  49  W.  Va.  282. 

4M*    t.  Tradesmen's  Bldg.,  etc.,  4M*    1.  Rpwe  r.  Peckham,  30  N. 

Assoc.  No.  3  V,  Maher,  9  Pa.  Super.  Ct.  Y.  App.  Div.  T73;  Blair  v.  Henderson, 

340.  49  W.   Va.   282.    See  also  Hilson  v. 

t.  Georgia, —  An  affidavit  of  illegality  Kellev,  11 1  Ga.  866. 

cannot  be  used  to  question  the  judg-  470*    1.  Ramsey  v,  Ramsey,  15  Pa. 

ment.    Bird  v.   Burgsteiner,  108  Ga.  Super.  Ct.  214;  Lewis  v.  Linton,  24  Pa. 

654;    Cray  ton  v.   Fox,   106   Ga.    853;  Co.  Ct,  188. 

Brock  V,  Brock,  104  Ga.  10;  Southern  4.  Aultman,  etc.,  Co.  v.  Syme,  56 

R.  Co.  r.  Daniels,  103  Ga.  541:  Doug.  N.  Y.   App.    Div.   165;    Morrison    v, 

las  V,  Singer  Mfg.  Co.,  102  Ga.  560;  Baker,  9  Pa.  Super.  Ct.  637. 

Manning  v.  Weyman,  99  Ga.  57.    See  473*    2.  Morrison  v.  Anderson,  in 

also  Parker  v,  Rosenheim,  97  Ga.  769;  Ga.  847;  Walker  v.  Equitable  Mortg. 

Ray  V.  Hlxon,  107  Ga.  768,  holding  that  Co.,  112  Ga.  645;  State  v,  Sallade,  in 

an  affidavit  of  illegality  on  the  ground  Ga.  700,  the  latter  two  cases  holding 

that  the  execution  was  issued  on  a  that  an  affidavit  of  illegality  lies  only 

judgment  taken  without  service  on  the  in  favor  of  a  defendant  in  execution, 

defendant  cannot  be  amended  so  as  to  and  then  only  after  the  levy, 

allege  that  the  acceptance  of  service  474.    S.  Proof  of  Onmnds  of  XotieiL 

appearing  on  the  original  process  was  —  A    motion   to  quash  an   execution 

procuied  by  the  fraud  of  the  plaintifif.  based  on  facts  outside  of  the  record 
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475.  6.  Iquietioii  —  a.  Appropriateness   of   Remedy.-- 
See  note  2. 

476.  See  note  i. 
477»  See  note  i. 

b.  Payment  as  Ground  for  Injunction. — See  note  3. 
478.  c.  Void  Writ.  —  See  note  i. 

mast  be  established   by  proof  on  the  on  belonged  to  a  deceased  party  de* 

hearing  of  the  motion.     Hathaway  v.  fendanu 

Sc  Louis,  etc.,  R.  Co.,  94  Mo.  App.  343.  ImaaM  Withrat  BsriTor,  after  the 

•■AdMMy  of  AfldaTit  —  In  Georgia  death  of  the  defendant,  has  been  held 

the  sufficiency  of  an  aflldavit  of  ille-  to  be  ground  for  an  injunction.  Hodges 

Ipmlity  is  to  l>e  determined  by  the  re-  v.  White,  19  R.  [.  '717. 

citals  of  the  paper,   and  not  by  an  Prsparty  Hot  taljaot  to  Lary.  —  Anin- 

inquiry  into  the  truth  of  its  recitals,  junction  will  lie  to  prevent  a  levy  on 

and  mandamus  will  lie  to  compel  the  property     exempt     from     execution, 

levying  officer  to  accept   a  sufficient  Hauns  v.  Central  Kentucky  Lunatic 

Affidavit.    Williams  v»  McArthur,  iii  Asylum,  103  Ky.  562. 

Ga.  28.  479«    1.  See  Pearce  v.  Miller,  201 

In  Hilson  v.  Kelley,  in  Ga.  866,  it  111.  188. 

was  held  that  an  affidavit  of  illegality  477.     1.    See   Grant    v.    Cole,    23 

setting  out  that  the  judgment  on  which  Wash.  542. 

execution  issued  was  rendered   by  a  S.  Parker  v,  Oxendine,  85  Mo.  App. 

justice  of  the  peace  at  a  place  in  his  212. 

district  where  he  had  no  lawful  au*  Vnliquidatod   Clalas.  —  A  defendant 

Chority  to  sit  is  good  without  alleging  will  not  be  allowed  to  enjoin  the  exe- 

where  the  justice  ought  to  have  held  cution  of  a  judgment  in  favor  of  the 

his  court.  plaintiff  pending  a  decision  on  unllqui- 

In  Brinton  v.  Birge,  102  Ga.  802,  it  dated  claims.    New  Orleans  v.  Bilgery, 

was  held  that  an  affidavit  of  illegality  108  La.  191. 

on  the  ground  of  payment  must  dis-  479«     1.  Oontra.  —  S(ee    Cover   v, 

tinclly  and  unequivocally  aver  that  the  Brown,    7    Pa.   Dlst.   19;   Sumner  v. 

execution  has  been  fully  satisfied.  Crawford,  (Tex.  Civ.  App.  1897)  41  S. 

In  Wactor  v,  Marshall,  102  Ga.  746,  W.  Rep.  825. 

it  was   held    that    the  affidavit   may  laMlnoidL  —  See  Howlett  v.  Turner, 

identify  the  premises    levied    on    by  93  Mo.  App.  20,  in  which  the  court 

reference  to  the  indorsement  of  levy,  said:    "  The  last  and  hence  control- 

Second  Affidavit,  —   In     Binder    t/.  ling  decisions  of  the  Supreme  Court  are 

Ragsdale,  100  Ga.  400,  it  was  held  that  that  an  injunction  will  not  tie  to  enjoin 

a  second  affidavit  of  illegality    must  an  execution  issued  on    *    *    *    void 

set  out  that  the  grounds  urged  therein  judgments,*'  citing  St.  Louis,  etc.,  R. 

vrere  not  known  and  could  not  by  due  Co.  9.  Lowder,  138  Mo.  533;  Missouri, 

diligence    have   been    known    to  the  etc.,  R.  Co.  v,  Hoereth,  144  Mo.  136. 

affiant  at  the  time  of  the  filing  of  the  JadpMat  VranAvlitttly  Proetrod,  ~ 

first  affidavit.  See  Elder  9.  Prussing,  loi  111.  App. 

47^.    t.  Marks  9.  Stephens,  38  Ore-  655;  Handley  9.  Jackson,  31  Oregon 

son  65  \ciHt^  8  Encyc.  of  Pl.  akd  Pr.  552;  Williams  9.  Pile,  104  Tenn.  273. 

475];  Danson  9.  Spradley,  (Tex.  Civ.  Compart  Cooper  9.  Cooper,  127  N.  Car. 

App.  1807)  40  S.  W.  Rep.  327.  490,  holding  that  equity  will  not  en- 

Wrll  laraiid  far  IxmmIvo  Aaoot.  —  join,  at  the  suit  of  a  wife  who  has. 

Compart  Taft  9.  Donnes,   105  La.  699.  pending  an  action  for  divorce  and  all- 

la  Qowgia,  —  Hitchcock  9.  Culver,  mony,  an  execution  on  judgments 
107  Ga.  184.  See  also  JcAnson  9.  alleged  by  the  wife  to  have  been  fraud- 
Han  ye,  103  Ga.  542.  ulently  confessed  by  the  husband,  but 

BoHof  ItBglit  \rf  PohtOf  te  itraaMs.  which  are  shown  by  affidavit  to  have 

—  DaWs  9.  Beall,  2X  Tex.  Civ.  App.  been  for  just  and  true  debts. 

185.    See  also  Corder  9.  Steiner,  (Tex.  VoaooaHnrBity  to  tho  JudgaoBt,  to- 

Civ.  App.    1899)  S4  S.  W.  Rep.  277,  gether  with  the   fact  that  there  has 

holding  that  an  injunction  will  not  be  been  a  tender,  has  been  held  in  Oregon 

granted  to  a  defendant  on  the  ground  to  be  ground  for  an  injunction.    Marks 

diat  a  portion  of  the  property  levied  9.  Willis,  36  Oregon  i. 
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498.  BsMMtimi  of  BMolpt  to  Ofletr.  —  See  note  4. 

499.  b.  Death  of  Plaintiff.  —  See  note  3. 
590.  c.  Death  of  Defendant.  —  See  note  i. 

j|91«  Load.  —  See  note  3. 

6.  What  Quantity  of  Property  Should  Be  Taken  —  a.  Suf- 
ficient to  Satisfy  Debt.  —  See  note  5. 
599.  b.  Excessive  Levies.  —  See  note  3. 

jl9S«  Lory  upon  Luid.  —  See  note  I. 

c.  Discretion  of  Officer.  —  See  note  3. 
j|94.  7.  General  Principles  Conoeming  Kethod  of  Kaking  Levy 

—  a.  Rules  for  Guidance  of  Officer.  —  See  notes  i,  2. 
595.  /.  Service  of  Writ —  Notice  and  Demand  of  Pay- 
ment —  (2)  Necessity  to  Give  Debtor  Information,  —  See  note  4. 

«I96.  By  BututM  in  Bomo  8UtM.  —  See  notes  I,  2. 

ff97.  (4)   Validity  of  Levy  When  Required  Notice  Is  Not  Given. 

—  See  note  i. 

499.    4.  McNeal  v.  Hunt,  6  Kan.  Untriner,  98  Go.  801;  Brien  v,  Robin- 

App.  670.  son,  102  Tenn.  157. 

499.    e«  Hatcher  v.   Lord,  115  Ga.  8.  See  Landrum  v,  Broadwell,  no 

619,  citing  8  Encyc.  of  Pl.  and  Pr.  Ga.  538,  holding  that  the  levy  of  an 

490.  execution  for  sixty-three  dollars  upon 

600.    1«  Hatcher  v.  Lord,   115  Ga.  a  tract  of  land  worth  from  two  hundred 

619,  citing  8  Encyc.  of  Pl.  and  Pk.  to  three  hundred  dollars  was  not  so 

500.  excessive  as  10  render  a  sale  there- 

501.    8,  See  Deering  v.  Wisler,  21  under  void. 

Pa.  Co.  Ct.  156,  holding  that  a  writ  504.    1.  See  Ward  v,  Deadman,  124 

issued  during  the  lifetime  of  the  de-  Ala.  288. 

fendant  may  be  levied  on  his  land  The  Oflleer  Veed  Vot  Oo  BdUod  tlis  Fr»- 

after  his   death  without  warning  the  ospt  to  ascertain  whether  an  execution 

personal  representatives  by  scire  facias,  against  a  partner  is  for  a  firm  or  an  ia- 

6.  Prior  liens.  —  Miller  v.  Baxter,  108  dividual  indebtedness.    Swan  r.  Gil- 

Ga.  600.  ben,  67  III.  App.  236,  affirmed  175  111. 

503.    8.  Mixon  v.  Stanley,  100  Ga.  204. 

372;  Sbarvy  v.   Cash,  66  Minn.  200;  2.  Sidelinger  cf.  Jones-filarl  Shoe  Co., 

Funk  V.   Brooklyn   Glass,   etc.,    Co.,  89  111.  App.  188;  Sidelinger  v.  Freeman, 

(Supm.  Ct.  Spec.  T.)  25  Misc.  (N.  Y.)  86  111.  App.  514. 

91;  Allen  V.  Ashburn,   27  Tex.  Civ.  (HK(.    4.  Hotiee  to  Bohtor's  Otaatoo. 

App.  239.  —  In  Gilbert  v.  Berlin,  70  N.  H.  396,  it 

Where  the  Offloor  Kogllgently  Fails  to  was  held  that  notice  to  appoint  an  ap. 
Xake  the  Koney,  after  having  levied  on  praiser  must  be  given  to  bona  fide  pur- 
sufficient  property  to  satisfy  an  execu-  chasers  who  are  in  possession  of  prop- 
tion,  and  is  compelled,  upon  the  as-  erty  levied  on  under  an  execution  tn 
signment  of  the  execution  to  him,  to  rem. 

pay  the  amount  due  thereon,  he  cannot  506.    1.  Braden    v.    Cook,   18  Pa. 

proceed  under  the  execution  against  the  Super.   Ct.    156.      See   also  Smith  9. 

other  property  of  the  defendant.     Rice  Thompson,  169  Mo.  553. 

V,  Williams,  105  Ga.  474.  Whore  Only  Qno  of  Two  Oodefondaati 

Levy  for  Taxes  Dae  on  Spoeiflo  Property.  Was  Senrod,  the  execution  will  be  illegal 

—  In  Hilton  v,  Singletary,  107  Ga.  821,  as  to  the  one  not  served,  but  valid  as 

the  court  said:    "We  question  very  against  the  other.     Crayton  v.  Fox,  106 

much    whether    this  dDctrine  of    ex-  Ga.  853. 

cessiveness  can  be  applied  to  a  case  of  Presumption  that  Boqnlrod  Kotloi  Was 
this  sort,  where  the  fi.  fa.  issues  in  rem  CHyen. — Greer r/.  Fergeison,  104 Ga.  555. 
against  specific  property  *  *  *  for  8.  When  Debtor  Is  Absent  —  See  Van- 
taxes  due  thereon."  osdall  v.  Hamilton,  118  Mich.  533. 

508.    1.  Ellis  V.  Harrison,  24  Tex.  507.    1.  SeeCtofttr.  Colfax  Electric 

Civ.  App.  13.    See  also  Willbanks  v.  Light,  etc.,  Co.,  113  Iowa  455. 
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!Wf.  g.  Selection  of  Property  — (i)  By  Debtor,  Creditor^ 

or  Officer  —  Statutes  Conferring  upon  Debtor  Bight  to  Beleot  Property.  —  See 
note  3. 

Sin.  Ihity  to  flOieriff  to  Obey  Creditor's  Initraetions.  —  See  note  I. 

ffll.  8.  Lovy  on  Land  —  a.  Entry    upon    Premises  and 
Ouster  of  Debtor.  —  See  note  2. 

ff  13.  Wbftt  Aeti  Veeeeeary  to  Constitute  Levy.  —  See  note  I. 
ff  14.  Entry  to  Take  Xomentary  Seisin.  —  See  note  I. 

b.  Exhaustion  of  Personalty  Before  Levying  on 
Land  —  (i)  Necessary  to  Take  Chattels  First  —  in  United  Sutes. — 
See  note  5. 

tSlff,  Xnsnflleienoy  of  Personalty.  —  See  note  I. 
ff  16«  (3)  Waiver  by  Debtor  of  Right  to  Have  Personal  Property 
Taken,  —  See  notes  i,  2. 

(4)  Return  of  Nulla  Bona.  —  See  note  3. 

Mn.    S.    Parker    r.    Canfield,    ii6  erty  until  that  was  aU  absorbed  before 

Mich.  94.     See  also  Baughn  v.  Allen,  taking  property  of  the  other  class. 

(Tex.  Civ.  App.  1902)  68  S.  W.  Rep.  515*    1.  Oliver  &.  Dougherty,  (Ariz. 

307;  Canniogham  r.  Brictson,  loi  Wis.  1902)  68   Pac.   Rep.  553;  Landrum  v, 

378.  Broad  well,  no  Ga.  538. 

910.    1.  See  Swan  v.  Gilbert.  67  111.  516.    1.  Wheeling,  etc..  Coal  Co.  v. 

App.  236,  affirmed  175  111.  204.  Smiibfield  First  Nat.  Bank,  55  Ohio  St. 

511.  S.  Lehnhardtv.  Jennings,  119  233;  Ellis  v.  Harrison,  24  Tex.  Civ. 
Gal.  192  [citing  8  Encyc.  of  Pl.  and  App.  13.  See  also  Douglas  v.  Singer 
Pr.  511  et  sf^,i;  Jones  v.  Olson,  (Colo.  Mfg.  Co.,  102  Ga.  560. 
1902)  67  Pac.  Rep.  349,  holding  that  3.  Metz  v.  McAvoy  Brewing  Co.,  98 
there  was  a  valid  levy  where  the  officer  111.  App.  584;  Beck  v,  Avidino,  (Tex. 
published  in  a  newspaper  a  notice  of  Civ.  App.  1902)  68  S.  W.  Rep.  827.  hold- 
sale,  describing  ihe  execution  and  stat-  ing  further  that  under  Rev.  Stat.  Tex. 
iDg  that  he  had  levied  on  the  property,  (1895),  art.  2344,  authorising  the  execu- 
and  had  filed  a  copy  of  such  notice  tion  debtor  to  have  his  real  estate  sub- 
with  the  clerk  and  recorder  of  the  jected  to  the  levy  6rst,  by  delivering  a 
count jr;  Wheeling,  etc..  Coal  Co.  v.  description  thereof  to  the  officer,  a 
Smithfield  First  Nat.  Bank,  55  Ohio  St.  verbal  designation  of  the  land  is  suffi- 
233.     See  also  Norris  v.  Coley,  100  Ga.  cient. 

547,  holding  that  executions  for  taxes  8.  Saffideney  of  Betom.  —  See  Palmer 

stand  on  the  same  footing,  as  to  the  v.  Riddle,  j8o  111.  461. 

levy   and   sale,   as  executions   issued  In  New  Jersey  it  has  been  held  thai 

upon  judgments   at  law;   Randall   v,  where,  on  filing  a  transcript  of  a  judg- 

Ewell,  (Ky.  1900)  55  S.  W.  Rep.  552.  ment  of  the  District  Court  in  the  Court 

513.    1.  See  Jones  v.  Olson,  (Colo,  of  Common   Pleas,   no   affidavit  was 

T902)  67  Pac.  Rep.  349.  made  that  the  defendant  was  not  pos- 

Statate  Xnst  Bo  Strietly  FoUowed.  —  sessed  of  personal  property  sufficient  to 

Proceedings  for  taking  land  upon  exe-  satisfy  the  judgment,  as  required  by 

cutions  are  stricH  juris^  and   no   title  Gen.  Stat.  N.  J.  (1895),  p.  1228,  par.  77t 

passes  unless  the  statute  is  strictly  fol-  but  the  execution  of  the  District  Court 

lowed.     Schroeder  v.   Tomlinson,   70  was  returned  »M//a  ^<^»tf,  the  want  of  the 

Conn.  348.  required  affidavit  is  an  insufficient  de- 

ftl4.    1.  See  Ellis  v.  Harrison,   24  fense  to  an  action  by  the  purchaser 

Tex.  Civ.  App.  13.  under  the  common-pleas  execution,  to 

B.  Eavesr.  Garner,  III  Ga.  273.     See  quiet  title  to  the  property.     Bulat  v, 

also  Oliver  p.  Dougherty,  (Aris.  1902)  Londrigan,  63  N.  J.  Eq.  22.     Compare 

68  Pac.  Rep.  553;  Landrum  v.  Broad-  Grimshaw  v,  Carroll,  62  N.  J.  L.  730. 

well,  no  Ga.  538.  Kansas  —  Corporations,  —  A    return 

lo  Hoar  v,  Tilden,  178  Mass.  157,  it  "  no  property  found  "  on  an  execution 

was  held  that  no  good  reason  exist? d  issued  against  a  corporation  is  suffi- 

lor  limiting  a  levy  to  one  class  of  prop-  cieot  to  authorize  an  execution  against 
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517.  (5)  PresumptUm  that  Officer  Did  His  Duty.  —  See  note  i. 
(6)  Title  of  Purchaser  When   ChatteU  Are  Not  First 
Taken.  —  See  note  2. 

ffl8«  8.  Levy  on  Chattok  Oenenlly — a.  Entry  upon  Debt- 
OR'S  Premises  —  (2)  Breaking  and  Forcing  Doors  —  OvtarDMn. — 
See  note  3. 

Afttr  Ltry  Pnrlawly  lUda.  —  See  note  $. 

ai9.  b.  Sufficiency  of  Pen-and-ink  Levy— (i)  General 
Rule  as  to  Sufficiency  of  Paper  Levy.  —  See  note  3. 

591.  c.  ftlANUCAPTlON  AND  REMOVAL  OF  GOODS  —  (i)  Neces- 
sity to  Take  and  Remove  Goods  —  In  United  ftntat.  —  See  note  i. 

S/M.  Anthoritiw  Holding  Manncnption  Veotaary.  —  See  note  l. 


n  stockholder  on  his  liability  as  such  (Supm.  Cu  Spec  T.)  31  Misc.  (K.  Y.) 

under  Gen.   Sut.   Kan.  (1897),  c.  66,  114. 

{(  50.    Tliompson  v,  Pfeiffer,  60  Kan.  Ohio,  —  See  Moore  9.  Moore,  6  Ohio 

409,  following    Sleeper  v,   Norris,   59  Dec.  154. 

Kan.  555.    See  also  Steffins  V.  Carney,  Pennsylvania.  —  McCrossin    v,    Mc- 

61  Kan.  302;  Sallna  Nat.  Bank  v,  Pres-  Crossin,  21  Pa.  Co.  Cu  33,  7  Pa.  DIst. 

colt.  60  ICan.  490.     But  see  Beers  v,  688.    See  also  Samuel  v.  Knight,  9  Pa. 

Bunker,  6  Kan.  App.  697.  Super.   Ct.   352,   holding  it  to  be  es- 

Ohio  —  Purchasers  with  Notice,  —  See  sential  to  a  valid  levy  on  personal 
Wheeling,  etc.,  Coal  Co.  r.  Sniithfield  property  that  the  officer  have  the  prop- 
First  Nat.  Bank,  55  Ohio  St.  233,  hold-  erty  within  his  control  or  within  his 
ing  that  it  Is  not  essential  to  the  validity  view,  and  that  he  take  possession 
of  a  levy  upon  land,  as  against  pur-  thereof  within  such  a  reasonable  time 
chasers  from  the  debtor  with  con-  as  to  apprise  third  parties  that  it  has 
structive  notice  of  the  levy,  that  there  been  levied  on. 

should  have  been  no  chattels  out  of  Tennessee,  —  Nightbert  v,  Homsby, 

which  to  satisfy  the  execution,  or  that  100  Tenn.  82. 

an  indorsement  of  '*  no  goods  "  should  53ft.    1.  Georgia. —  Moore  v.  Brown, 

have  been  made  thereon  as  provided  etc..  Furniture  Co.,  107  Ga.  139. 

by  Bates*  s  An  not.  Stat.  Ohio,  g  5383.  Kansas,  —  See    Pratt    v.    Cook,    10 

517.    1«  See  Wheeling,  etc..  Coal  Kan.  App.  144. 

Co.  V.  Smithfield  First  Nat.  Bank,  55  Missouri,  —  Caffery  v.  Chocuw  Coal, 

Ohio  St.  233.  etc.,  Co.,  95  Mo.  App.  174.    See  also 

t.  Oliver  v.  Dougherty,  (Ariz.  r902)  Hopke  v,   Lindsay,  83  Mo.  App.  85; 

68  Pac.   Rep.  553;  Willbanks  v,  Un-  Nicholson  v,  Merstetter,  68  Mo.  App. 

triner,  98  Ga.  801;  Holcomb  v.  Hays,  441,  holding  that  where,  in  levying  an 

(Ky.  1901)63  S.  W.  Rep.  1028.  attachment,  there  is  a  seizure  of  the 

al9«    S.  li  ill  roan    v.    Edwards,   28  property  and  a  reduction  to  actual  pos- 

Tex.  Civ.  App.  308.  session,   there  is  no  abandonment  of 

Vtt  ef  Dwelling  fn  Bnsiasss  Purposes,  the  lev^    because  the  debtor  regains 

—  Vanosdall  v,  Hamilton,  118  Mich,  possession  of  the  property  by  a  trick  or 

533.  sharp  practice.    And  see  Attachment. 

0.  Compare  Hillman  v,  Edwards,  28  South  Dakota,  —  See  Auby  v,  Rath- 

Tex.  Civ.  App.  308,  holding  that  where  bun,  11  S.  Dak.  474. 

the  officer  voluntarily  left  the  building  Texas,  —  See  Cope    v,   Lindsey,  17 

without  making  a  levy,  after  lawful  Tex.  Civ.  App.  203,  affirmed  91  Tex. 

entry,  he  lost  the  right  to  re-enter  by  463;  Lynch  v.  Payne,  (Tex.  Civ.  App. 

force.  1899)  49  S.  W.  Rep.  406,  holding  that 

610«    9.  Larsen    v.    Ditto,    90   111.  where  the  officer  went  to  the  defend- 

App.  484.  ant's  locked  store  Saturday  night  and 

i%\.    1«  Nebraska.  —  Battle    Creek  nailed  strips  across  the  door,  read  the 

Valley  Bank  v.  Madison    First  Nat.  execution  in  front  of  the  house,  and 

Bank,  62  Neb.  825;  Boslow  v.  Shen-  notified  1  he  defendant  1  he  same  night, 

berger,  52  Neb.  164.  but  did  not  enter  the  house  until  Mon- 

New  York,  —  See  Matter  of  Pond,  day,  there  was  no  levy. 
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ff38.  (3)  Eventual  Manucaption  —  ContiiiiMd  PoiMMl«n  by  Debtor, 
mod  EzardM  of  Dominion.  —  See  note  2. 

ffSO.  e.  Necessity   to   Obtain  View  of   Goods.  —  See 
note  4. 
SSI.  /.  Exercise  of  Dominion  and  Control. — See  note  i. 
SS3.  g.  Acts  Otherwise  Amounting  to  Trespass.  —  See 

note  I. 

SS3.  //.  Seizure  oe  Part  in  Name  of  Whole. —  See  note  2. 

aS4.  j\  Ponderous  and  Bulky  Articles.  —  See  note  3. 

SS5.  k.  Growing  Crops.  —  See  note  2. 

ffS6.  /.  Appointment  of  Keeper  or  Custodian  of  Prop- 
erty. —  See  note  i. 

ffS7.  10.  Lovy  on  Chattels  in  Which  Othen  than  Debtor  Have 
Interest  —  c.  Chattels  Belonging  to  Partnership  —  (1) 
Right  of  Officer  to  Take  Possession,  —  See  note  3. 

The  Range  Levy  authorized  by  Rev.  cable,  such  as  posting  notices  or  attach- 

Stat.  Tex.  (1895),  art.  2350,  is  not  ap-  ing  marks. 

plicable  to  live  stock  confined  in  vari-  53ft.    8,  But  see  State  r.  Fowler.  88 

ous  pastures  all  under  fence,  the  largest  Md.  601,  holding  that  where  the  sheriff 

containing  twelve  hundred  and  eighty  levied  on  a  crop  of  growing  fruit  and 

acres.     Lindsey  r.  Cope,  91  Tex.  463,  allowed  it  to  ripen  and  rot,  there  was  a 

affirming  Cope  v,  Lindsey,  17  Tex.  Civ.  wrongful  and  oppressive  levy  of  the 

App.  203.  writ. 

ft98.    2.  See  Excelsior  Needle  Co.  536.    1.  Vanosdall  v,  Hamilton,  118 

V.  Globe  Cycle  Works,  48  N.  Y.  App.  Mich.   533,  holding  that  the   forcible 

Div.  304,  holding-that  the  rule  that  the  ejection  of  the  custodian  on  the  day  of 

debtor  must  not  be  left  in  possession  the  levy  and  resumption  of  possession 

and  control  of  the  property  indefinitely  by  the  owner  did  not  invalidate  the 

will  be  enforced  for  the  prevention  of  levy. 

fraud  although  there  is  no  suggestion  I^htor.  —  People    v^   National   Mut. 

of  fraud  in  the  case  at  bar.  Ins.  Co.,  19  N.  V.  App.  Div.  247. 

•M.     4.  Coateiitt   of    Safe.  ^-  See  The  Compensation  of  thaCvstodlaa  must 

Smith  V,  Clark.  100  Iowa  605.  be  fixed  by  the  court.    Compensation 

63 1*    1.  Meyer  v,   Missouri  Glass  fixed  by  the  sheriff  is  not  taxable  as 

Co.,  65  Ark.  286  [citing  8  Encyc.  op  costs  in  the  case.     Blyth  v.  People,  16 

Pl.  and  Pr.  531];  Hopke  r.  Lindsay,  Colo.   App.   526.     See  also  Waite  v, 

83    Mo.    App.    85:    Matter  of    Pond,  Kaldenberg  Co.,  19  N.  Y.  App.  Div. 

(Snpm.  Ct.  Spec.  T.)  21  Misc.  (N.  Y.)  379.    And  the  invalidity  of  the  levy 

114:  Samuel  v.  Knight,  9  Pa.  Super,  and  execution  does. not  affect  the  com. 

Ct.  352.    See  also  Hamilton  v.  Max-  pensation  of  the  custodian.     Burdgev. 

well,    119  Ala.   23^;   Boslaw   v.   Shen-  Thompson,  9  Kan.  App.  146. 

berger,  52  Neb.  164.  537.    3.  Arkansas,  —  See  Summers 

ft39.    1.   Larsen  v.   Ditto,    90    111.  v.  Heard,  66  Ark.  550. 

App.  384;  Battle  Creek  Valley  Bank  ///im^'j.  ~  See  Swan  r.  Gilbert,  67  111. 

V.  Madison  First  Nat.  Bank,  62   Neb.  App.  236,  affirmed  175  111.  204. 

825;  Pitkin  V.  Burnham,  62  Neb.  385;  New    York,  —  See    Henderson    v, 

Anby  v,  Rathbnn,  11  S.  Dak.  474.  Brennecke,  26  N.  Y.  App.  Div.  309; 

633.  8.  Samuel  v.  Knight,  9  Pa.  Michalover  v.  Moses,   19  N.  Y.  App. 
Super.  Ct.  352.  Div.  343. 

634.  9.  Acklin  r.  Waltermier,  10  Washington, —  See  Graden  v.  Turner, 
Ohio  Cir.  Dec.  629.    See  also  Hopke  75  Wash.  136. 

V,  Lindsay,  83  Mo.  App.  85,  holding  In  Georgia,  under  2  Code  Ga.  (1895), 
that  when  the  property  cannot  be  actu-  ^  2661,  an  execution  against  a  partner 
ally  seized  the  officer  must  take  that  individually  cannot  be  levied  on  part- 
degree  of  manual  possession  which  the  nership  assets.  JoUey  v,  Hardeman, 
nature  of  the  property  renders  practi-  iii  Ga.  749. 
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04S.  (2^  Seizure  of  Specific  Articles.  —  Sec  note  i. 
044.  (3)  Nature  of  Interest  Seized.  —  See  note  2. 
047.  d.  Mortgaged  Chattels.  —  See  note  i. 

048.  leTj  on  Part  or  Wholo  of  Xortgagod  Proportj.  —  See  note  I. 

e.  Levy  upon  Subject  of  Bailment.  —  See  note  2. 
11.  Lovy  on  Choses  in  Action  —  a.  Ordinary  Debts.  — 
See  note  4. 

000.  b.  Corporate  Stock.  —See  note  i. 

IS.  Levy  on  LeaBehold  Interest  in  Land.  —  See  note  2. 

001.  13.  Levy  upon  Land  Held  in  Cotenancy  or  Joint  Tenancy.  — 
See  note  i. 

003.  14.  Execution  Against  Plurality  of  Defendants — Contribu- 
tion —  a.  Officer  May  Disregard  Debtors'  Rights  Inter 
Sese.  —  See  note  i. 

004.  16.  Successive  Writs  in  Hands  of  Same  Officer — b.  Method 
OF  Making  Levy  After  Levy  Has  Been  Previously  Made. 
—  See  note  i. 

In  PonaiylTSiiis.  —  McCrossln  v,  Mc-  4.  See  Hoxie  v,  Bryan l,  131  Cal.  85; 

Crossin,  21  Pa.  Co.  Ct.  33,  7  Pa.  Disl.,  Smith  v.  Clark,  100  Iowa  605. 

688.  550.    1.  In  Idaho  an  execution  is 

In  Tezsi.  —  See    Sumner  v.    Craw-  levied  on  corporate  stock  by  leaving  a 

ford,  (Tex.  Civ.  App.   1897)  41  S.  W.  copy  of  ihe  writ  with  the  president  or 

Rep.  825;  Jones  v,  Meyer  Bros.  Drug  other  head  of  the  corporation,  or  the 

Co.,  25  Tex.  Civ.  App.  234,  in  which  secretary,  cashier,  or  other  managing 

case  it  was  held,  under  Rev.  Stat.  Tex.  agent  thereof.     Wells  v.  Price,  6  Idaho 

(1895),  art.  2352,  that  where  the  return  490. 

does  not  show  how  the  levy  was  made  Iowa,  —  Code  Iowa  (1897)  ^  3894, 

it  will  be  presumed  that  the  officer  did  3974,  requiring  ifotice  of  levy  to  the 

his  duty.  president  of  the  corporation,  does  not 

Statute   Prohibiting   Manucaption.  —  apply  to  a  special  execution  in  fore- 

In   Davis  v,  Jones,   (Tex.   Civ.  App.  closure  of  a  pledge  of  stock.    Croft  v. 

1903)  75  S.  W.  Rep.  63,  it  was  held  that  Colfax  Electric   Light,  etc.,   Co.,  113 

a  failure  to  comply  with  the  statute,  Iowa  455. 

Rev.  Stat.  Tex.  (1895),  arts.  2349,  2352,  Klsionri.  —  A  levy  on  corporate  stock 

will  not  render  a  levv  void.  can  be  made  only  in  the  state  wherein 

543.  1.  McCrossin  v.  McCrossln,  the  corporation  was  organized  and  of 
21  Pa  Co.  Ct.  33,  7  Pa.  DIst.  688.  which  it  remains  a  resident.    Caffery 

544.  2.  Michalover  v,  Moses,  19  v.  Choctaw  Coal,  etc.,  Co.,  95  Mo.  App. 
N.  Y.  App.  Div.  343:  McCrossin  ».  Mc-  174. 

Crossin,  21  Pa.  Co.  Ct.  33,  7  Pa.  Dist.  Pennsylvania.—  See  Smith  v.  Altoona, 

688.    See  also  Henderson  V.  Brennecke,  etc.,  R.  Co.,  182  Pa.  St.  139. 

26  N.  Y.  App.  Div.  309.  Tennsiioe. —  Nashville  Trust  Co.  v. 

547*    1.  Plunkett  v,  Hanschka,  14  Weaver,  102  Tenn.  66. 

S.  Dak.  454.  8.  Acklin    t/.   Waltermier,   10   Ohio 

54S*     1.  Compare  Galde  v.  Forsyth,  Cir.   Dec.   629.    See  also    Lefever  v. 

72  Minn.  248,  holding  that  a  levy  on  a  Armstrong,  15  Pa.  Super.  Ct.  565. 

portion  only  of  mortgaged  chattels  was  ffffl.    1,  Henderson  v,  Brennecke, 

valid  where  the  mortgagee's  interests  26  N.  Y.  App.  Div.  309. 

were  not  jeopardized  thereby.  ^6%,    1.  West  Duluth  Land  Co.  o. 

8.  EzeonUon  Against  Bailee.  —  An  ex-  Bradley,  75  Minn.  275. 

ecution  creditor  who  levies  on  goods  of  554.    1.  Ryan  v.  Root,  56  Ohio  St. 

which  the  debtor  is  the  bailee  will  not  302;     Miller    v,    Westerho£f,     14    Pa. 

be  protected  against  the  rightful  owner  Super.  Ct.  604,  holding  that  the  validity 

by  the  mere  fact  of  the  debtor's  pos-  of  the  subsequent  levy  is  not  affected 

session    of    the    property.      Gaar    v,  by  the  fact  that  the  prior  levy  was  be 

Nichols,  115  Iowa  223.  ing  stayed  by  order  of  court.     Compare 
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SUS7.  17.  Indonement  of  Lovy — a.  Necessity  to  Indorse 
Levy  —  (i)  Levy  on  Lands.  —  See  notes  i,  2. 
ffSS.  (2)  Inventory  of  Chattels.  —  See  note  i. 
fchadttle  «r  iBTantorj.  —  See  note  2. 

a<l9.  b.  General  Propositions  as  to  Method  of  Mak- 
ing Indorsement  —  vmmhut  Pneiiioii.  —  See  note  2. 

On  Wlutt  IiidorMiiwiit  GQioiild  B«  Made.  —  See  note  4. 
SOO.  TlsM  of  SotioM.  —  See  note  3. 

ABBBdiBMit  of  ladonomont.  — -  See  note  7. 

Santa  Fe   Bank    v.    Haskell    Coanty  Jones  r.  Meyer  Bros.   Drug  Co.,  25 

Bank,  59  Kan.  354,  holding  that  the  Tex.  Civ.  App.  234. 

receipt  and   indorsement  of  a  second  2.  See  Hilton,  etc..  Lumber  Co.  v, 

execution,  which  was  afterwards  re-  Clements,  108  Ga.  791. 

tarned  unsatisfied,  with  an  entry  that  Lost  laTontory.  —  In  Gam  v.  Cain,  a 

no  property  was  to  be  found,  did  not  Marv.  (Del.)  182,  a  verified  copy  of  a 

operate  as  a  constructive  levy  on  prop-  lost  inventory  was  allowed  to  be  sub- 

erty  held  by  the  officer  under  a  former  stituted  for  the  original. 

process.  Bangs  Levy.  —  Under  the  Texas  slat- 

M7»    1.  In   Nighbert  v,  Hornsby,  ute  providing  for  range  levies,  a  levy 

100  Tenn,  82,  it  was  held  not  to  be  on  *'  said  cattle  running  at  large  on  the 

indispensable  that  the  officer  should  range  in  Motley  county,  Texas,"  was 

make  the  indorsement  at  the  moment  held   to  be    presumptively    sufficient. 

of  levy.  Sparks  v.   McHugh,  ^Tex.  Civ,  App. 

t.  Schoonover  v.  Osborne,  iii  Iowa  1898)43  S.  W.  Rep.  1045. 

140  [citing  8  Encyc.  op  Pl.  and  Pr.  Estoppel  by  Forthoomlag  Bond.  —  The 

557I;    Tyler  v,  Williams,   53  S.  Car.  sufficiency  of  the  description  of  per- 

367.  sonal   property  cannot   be  questioned 

Unto  of  LoTj.  —  A  levy  should  not  be  by  one  who  has  given  a  bond  for  the 

set  aside  because  in  the  entry  of  levy  retention     of     thtf    property    seized. 

the  date  is  given  as  "  this day  of  Garner  v,  Clark,  115  Ga.  666;  Hilton, 

December,  1889."    Solomon  v.  Harp,  etc.,  Lumber  Co.  v.  Clements,  108  Ga. 

99  Ga.  238.  791. 

Booording  Indorssmont  of  Levy.  ~  In  559.    S.  Signature,  —  See   Tyler  v, 

CmneciicMt^   under  Gen.    Stat.    Conn.~  Williams,  53  S.  Car.  367. 

(18S8),  §  1184  (Gen.  Stat.  Conn.  1902,  Betum  DefoetiTe  bat  Vot  Void.  —  An 

f(  933),  the  execution  proceedings  must  indorsement  as  follows:    "Came  to 

be  returned  and  recorded  in  the  land  hand    *    *    *    and  executed    *    *    * 

records  before  the  execution  creditor  by  attaching  all  of  the  cattle  owned 

will  be  protected  in   his  title  Cb  the  by  H.  in  T.  county  in  the  following 

premises  against  third  parties.  Schroe-  brand,    *     *     *    and    leaving    same 

der  V,  Tomlinson,  70  Conn.  348.  on  the  range,"  was  held  to  be  defective 

Bat  in  IlHnois  no  additional  force  or  in  not  showing  how  the  levy  was  made, 

efficacy  is  given  to  the  levy  of  an  exe-  but  not  void.     Brown   v.   Hudson,  14 

cution  on  lands  lying  in  the  county,  Tex.  Civ.  App.  605. 

where  the  judgment  was  tendered  by  4.  Compare  Kennedy  v,  Roundtree, 

recording  the   sheriff's    certificate    of  59  S.  Car.  324,  in  which  it  was  held 

levy.     Union  Nat.   Bank  v.  Lane,  177  that  an  indorsement  of  a  levy  on  a 

III.  171.  separate    and     detached    paper,    but 

MS*    1.  See  Howard  v.  Baum,  73  placed    with    the    execution    in    the 

Mo.  App.  335,  holding  that  a  return  sheriff's  office,  was  sufficient. 

which  states  that  the  officer  sold  the  560.    8.  But  see  Tyler  v,  Williams, 

property  and  delivered  the  possession  53  S.  Car.  367. 

thereof  sufficiently    shows   an  actual  7.  Vickers  v.  Hawkins,  iii  Ga.  119, 

seisore  though  It  does  not  specifically  holding  that  when  alterations  appear 

state  that  he  made  a  levy.  In  the  entr^  of  levy  it  will  be  presumed 

Tho  taliMrion  of  Part  of  fho  Property  that  the  officer  made  them  at  the  time 

levied  on  from  the  description  in  the  of  the  original  entry,  and  consequently 

letam  does  not  invalidate  the  levy  as  before  the  sale.    See  also  Crossen  v. 

to  the  other  portion  of  the  property.  Oliver,  37  Oregon  514. 
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S61.  See  note  i. 

c.  Indorsement  AS  to  Levy  on  Land —  {i)Necesaty 
to  Describe  Premises.  —  See  note  3. 

(2)  Requisite  Certainty  —  la  OtMfil.  —  See  note  4. 
A8S«  BMfonable  Certainty.  —  See  note  I. 

Taehnloal  Aeonraqr.  —  See  note  2. 
ff  64,  Aidar  by  BherliFi  Dead.  —  See  notes  3,  4. 
ff 66.  (6J  Reference  to  Records.  —  See  note  i. 

(7)  Description  Applicable  to  More  than  One  Tract, — 
See  note  2. 

ff67.  (8)  Statement  as  to  Ownership  and  Quantity  of  Interest 
—  Beoltal  aa  to  Ownenhip  of  Proparty  Takaa.  —  See  note  I. 

59t>     1.  McLeod  v.  Brooks  Lumber  agent  of  the  defendaol.  ahoold  not  be 

Co.,  98  Ga.  253.     See  also   Payne   v,  stated.     Tillman  v.  Footaine.  98  Ga. 

Lon({-BelI  Lumber  Co.,  9  Okla.  683.  674. 

Clerioal  Enron.  —  Frazee  v.   Nelson,  503*     1.   Holcomb   9.   Hays,  (Ky. 

179  Mass.  456.     See  also  Davidson  v,  1901)  62  S.  W.  Rep.  1028;  Canfield  v. 

Chandler,  27  Tex.  Civ.  App.  418.  Browning,  (N.  J.   1903)  55  All.  Rep. 

After  Suit  Brought  for  Failure  to  LoTy,  loi;    Hughes  v.   Helms,  (Teoo.  Ch. 

it  is  proper  for  a  sheriff  to  amend  his  1898)  52  S.   W.   Rep.  460;    Focke  v, 

return,  showing  that  a  levy  had  been  Garcia,  (Tex.  Civ.  App.  1897)41  S.  W. 

made  but  was  released  on  account  of  Rep.  187;  Frazier  v.  Waco  Bid g.  Assoc., 

the  failure  of  the  judgment  creditor  to  25  Tex.  Civ.  App.  476.    See  also  Mc- 

furnish  an  indemnifying  bond.     State  Cormick    v.    MdCormick    Harvesting 

V,  Jenkins,  170  Mo.  16.  Mach.  Co.,  (Iowa  1903)  95  N.  W.  Rep. 

Amendment  on  the  Court's  Own  Motion  181. 

has  been  held  to  be  proper  to  correct  a  8.  See  Ray  v,  Atlanta  Banking  Co., 

defective  description  of  the  premises.  iToGa.  305. 

Hollis  V,  Rodgers,  106  Ga.  13.  5d4.    8.  See  Davidson  r.  Kahn,  119 

8.  See   Wheeling,  etc..  Coal  Co.   v.  Ala.  364. 

Smithfield  First  Nat.  Bank,  55  Ohio  St.  Tarianoe  between  the  return  of  the 
233;  Moore  v,  Moore,  6  Ohio  Dec.  154. .  sheriff  as  to  the  defendant's  intefest 

4.  Bird  v.  Burgsteiner,  100  Ga.  486;  levied  on  and  the  sheriflf's  deed  as  to 

Humpichf'.  Drake,  (Ky.  1898)44  S.  W.  the  property  sold   is  immaterial,  the 

Rep.  632;  Hayes  e/.  Gallaher,  21  Tex.  deed  controlling.     Davidson  v.  Kahn, 

Civ.  App.  88.     See  also  Tyler  v.  WiU  119  Ala.  364.   See  alsoGuelotcr.  Pearce, 

liams,  53  S.  Car.  367,  holding  that  an  (Ky.  1897)  38  S.  W.  Rep.  892,  holding 

indorsement,  "  140  acres  land.  Brown,  that  the  failure  of  the  indorsement  of 

I2th,"  was  insufficient.  levy  to  describe  the  premises  will  not 

Want  of  Personal  Property  must  be  affect  the  title  to  the  purchaser. 

shown,  under  2  Cude  Ga.  (1895),  ^  4167,  4.  Meade  v.  Wright,  (Ky.  1900)  56  S. 

in  the  entry  of  a  constable  on  the  fi.  fa.  W.  Rep.  523;    Hayes  v,  Gallaher,  21 

of  a  justice  of  the  peace  which  is  levied  Tex.  Civ.  App.  88. 

on  land;  and  an  entry  that  "  I  know  of  M4I.    1.  Con  ley    v,    Redwine,    109 

no  personal  property  in  the  possession  Ga.  640. 

of  the  defendant  on  which  to  levy  this  8.  In  Griffin  v.  Wise,  J15  Ga.  610,  it 

fi.  fa."  is  insuflScieni.    Eaves  z/.  Garner,  was  held  that  where  the  language  of 

III  Ga.  273.     See  also  Richardson  v,  an  entry   of  levy   is  capable  of  two 

Harrison,    112  Ga.   520,  in  which  an  meanings,   the    construction    will    be 

entry  of  *' no  property  to  be  found"  adopted  which  will  protect  the  officer 

was  held  to  be  sufficient.  and  render  his  sale  valid. 

The  Vame  of  the  Person  in  Poisession  of  567.    1.  Proparty   Standing   in   the 

the  property  at  the  time  of  the  levy  Kama  of  Another  than  the  Debtor  need 

must  be  shown  in   Georgia,    Burt  v.  not  be  described  in  the  return  of  an 

Rubley,    T13    Ga.    1144;    Lam  kin    v.  execution     against     the     debtor     as 

Clary,  103  Ga.  631.  "  fraudulently  "  standing  in  the  name 

Oonolnsiona  of  law  or  fact,  such  as  of  such  other  person.    Berry  r.  Gates, 

that  the  person  in  possession   is  the  175  Mass.  373. 

892 


Vol.  VIII.  AGAINST  PROPERTY.  568-579 

568*  Ddfoidaat'i  InteMst  in  Land  Taken.  —  See  note  I. 

OonolniiTeneM  of  Levy.  —  See  note  3. 
500.  Levy  on  Xortgaged  Premises.  —  See  note  3. 

573.  XX.  Additional  Leyies  -^  4.  First  Levy  Unproductive.  — 
See  note  3. 

574.  XXIL   Abavdohkeht  or  BELiHQinsHKEHT  OF  Levy  — 
1.  Betention  of  PoBsession  by  Defendant.  —  See  note  3. 

575.  Unreasonable  Delay  in  Proeeeding  After  Levy.  —  See  note  2. 

Indefinite  Postpoaement  of  Fnrtlier  Exeontion  of  Writ.  —  See  note  3. 
Improper  Arrangement  Between  Creditor  and  Debtor.  —  See  note  4. 

577*  2.  Imianoe  and  Levy  of  Alias  Writs.  —  See  note  2. 

578.  3.  Vdnntary  Kelinqoishment  of  Levy — b.  By  Officer. 
—  See  note  4. 

579.  c.  Sale  After  Abandonment  of  Levy.  —  See  note  i. 

54IS.     1.   Guelot    v.    Pearce,    (Ky.  time,  to  accommodate  the  debtor  by 

1897)  38  S.  W.  Rep.  892.  giving    him  an    opportunity   to    raise 

S.  See    Jinks    v.   American    Mortg.  money,  will  not  operate  as  an  abandon- 
Co..  102  Ga.  694.  ment  of   the    levry.     Smith   v.    Nicola 

5W.     3.  A  Xiiitatement  as  to  the  Bros.  Co.,  193  Pa.  St.  562;  Platt-Itarber 

Mortgage  subject  to  which  an  equity  of  Co.  r.  Groves,  193  Pa.  St.  475;  Snyder 

redemption  is  levied  on  and  sold  viti-  v.  Kelly,  4  Pa.  Super.  Ct.  636. 

ales   the   levy.     Bartlett  r.  Gilcreast,  577.     2.   Authorities    Holding    that 

<N  H.  1903)  55  Atl.  Rep.  189.  there  Is  Ko  Abandonment  —  Mason  v. 

574.    S.  Baker  v.  Mansar,  etc.,  Im-  Hull,  55  Ohio  St.  256. 

plement  Co.,  67   111.   App.   357.    See  Insolvenoy  Proeeedingt.  —  The  levy  of 

also   East    Greenwich    Sav.    Inst,    v,  an  execution  is  not  affected  by  subse- 

Alien.  32  R.  I.  337.  queni  insolvency  proceedings.   Fellows 

574,    S.  People   r.    National    Mut.  v,   Hoyi,  69  N.   H.    179;    Hurlbutt  v. 

I08.  Co  .  19  N.  Y.  App.  Div.  247;  Matter  Currier,  68  N.  H.  94. 

of  Pond,  (Supm.  Ct.  Spec.  T.)  21  Misc.  The  litnance  of  a  Void  Alias  does  not 

(N.  Y.)  114;  Schwartz  v.  Gabler,  8  Pa.  operate  as  an  abandonment  of  a  prior 

Super.   Ct.   227.      See   also    Smith   v.  execution.     Dunham    v.    Bentley,  103 

Nicola  Bros.  Co.,  193  Pa.  St.  562.  Iowa  136. 

Fortheoming  Bond.  —  See  Nighbert  v.  579.    4.  Setnrn    of   Satisfaotion    Set 

Hornsby,  100  Tean.  82,  holding  that  a  Aside.  —  Where  the  property  levied  on 

failure  to  take  a  forthcoming  bond  does  did  not  belong  to  the  judgment  debtor, 

not   affect  the    validity  of    the   levy;  and  nothinj;  was  realized  on  the  exe- 

Wesion   V,   Ralston,    51    W.    Va.    157,  cution,  the  creditor  may  have  a  return 

holding  that  a  defendant  who  gives  a  of  satisfaction   set  aside.     Massie   v, 

forihcuming  bond  is  estopped  to  deny  McKee,  (Tex.  Civ.  App.  1900)  56  S.  W. 

the    validity  of    the  levy.      See   also  Rep.  119. 

Forthcoming  and  Delivery  Bonds.  In  New  Jersey  it  has  been  held  that 

ft7^«    9.  Excelsior    Needle    Co.    v,  the  return  of  a  writ  of  execution  with 

Globe  Cycle  Works,  48   N.  Y.    App.  levy  annexed,  with  a  declaration  by 

Div.   304;  Moore  v.  Calvert,   8  Okla.  the  sheriff   that  the  execution  is  un- 

358.  satisfied,  does  noi  operate  as  an  aban. 

S.  Ashland    Bidg.,    etc.,   Assoc,    v,  donment  of  the  levy.     Kinmouth    v. 

Jones,  (Ky.  1897)  41  S.  W.  Rep.  437.  White,  61  N.  J.  Eq.  358. 

In  Ohio  it  has  b^en  held  to  be  proper  579.    1.  Notioe    it   Abandonment.  -^ 

practice  to  sue  out  an  execution  against  Where  a  number  of  lots  are  levied  on 

land  and  direct   a  return  of  the  writ  and  advertised  for  sale,  and  the  levy  is 

without  sale  in  otder  to  obtain  and  pre-  abandoned  as  to  all  the  lots  except  one, 

serve  a  Hen.     Wheeling,  etc..  Coal  Co.  which  is  sold  under  the  execution,  the 

V.  Smithfield  First  Nai.  Bank,  55  Ohio  failure  of  the  officer  to  give  notice  of 

St.  233.     See  also  Johnson  v,  Burnside,  such   abandonment   before    the    sale, 

8  Ohio  Dec.  412.  when   the  debtor  was  not  prejudiced 

4u  Delay  in  Good  Faith   for  a  short  thereby,  will  not  invalidate  the  pro- 
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579.  XXTTT    KOTIOn    TO   ftUASH  avd    Sbt   Abidb   Lxviis— 
1.  Jurisdiction  to  Quaah.  —  See  note  2. 

580.  2.  OroondB  for  Quashal-—^.  Defects  in  Levy  — (i)  In 
General.  —  See  notes  2,  5,  6,  7. 

ff  8 1.  (2)  Levy  on  Property  of  Stranger  —  Xotton  \j  Own^r  to  Taeato 
levy.  —  See  note  2. 

XXIV.  Status  of  Fropebtt  Seizes,  avd  Pbotsotioe  or 
Oftioer's  Fossessioh  —  1.  Special  Property  Acquired  by  Offloer.  — 
See  note  4. 

ff  83,  Effect  of  Lory  on  Land.  —  See  note  2. 

2.  General  Property  in  GtoodB  After  Seinra  —  See  note  3. 

ceedingsagainst  the  lot  sold.     Pearson  No.  3  v.  Maher,  9   Pa.  Super.  Cl  34a 

V,  Treadwell,  179  Mass.  462.  See  also  Ctist  v,  Cosby,  ir  Okla.  635. 

579.  8.  In  Oeorg^la  an  affidavit  of  file-  Contra,    Hauns   v.   Central    Kentucky 

galUyis  not  a  remedy  for  an  excessive  Lunatic  Asylum,  103  Ky.  562. 

levy.     Pinkston  V.  HarrelK  io6Ga.  102.  A  Corporation  whose  property  is  in 

5§0.    S.  ConfoMod  Jadgment  in  Fraud  the  hinds  of  a  receiver  has  such  an  in- 

of  Creditori.  —  In  Pitkin  v,   Burnham,  terest  in  its  disposition  as  to  josiify  il 

62  Neb.  385,  it  was  held  that  a  levy  in  moving  to  vacate  a  levy  thereon, 

under  an  execution  issued  on  a  judg-  Fox  v.  Union  Turnpike  Co.,  (Snpm. 

ment  confessed  by  the  debtor  with  in-  Ct.  Spec.  T.)  37  Misc.  (N.  Y.)  308. 

tention  to  defraud  his  creditors  would  591.    8.  See  Ryan  v,  Bradbury,  89 

be  set  aside  upon  proper  application  Mo.  App.  665:  Lrb  v.  Hendricks  Co., 

by   the    creditors    against  whom   the  50  W.  Va.  28.      Compare  Morrison  v. 

fraud  was  directed.  Anderson,    in   Ga.  847.     See  further 

In  TezM  it  is  held  that  a  range  levy  Adams  v,  James  L.  Leeds  Co.,  189  Pa. 

under  Rev.  Stat.  Tex.  (1895),  art.  2350,  St.  544,  holding  that  upon  a  rule  by  a 

where   the  cattle  are  in  an   inclosed  partner  to  set  aside  a  levy  under  exe- 

space  and   might,  with   slight   incon-  cution  and  open  the  judgment  alleged 

venience,  be  taken  and  kept,  will  be  to  have    been    wrongfully    confessed 

quashed  on  motion.     Cope  v.  Lindsey,  against   the   partnership  by  the  other 

17  Tex.  Civ.  App.  203,  affirmed  i^x  Tex.  partner,  the  court  properly  opened  the 

463.  judgment,  but  should  not  have  set  aside 

5.  In  Yett  v.  Iron  City  Nat.  Bank,  the  levy,  thereby  removing  its  lien. 

(Tex.  Civ.  App.  1898)  4s  S.  W.  Rep.  4.  Caff ery  f/.  Choctaw  Coal,  etc.,  Co., 

1033,  it  was  held  that  a  motion  to  set  95  Mo.  App.  174;  Pitkin  v.  Burnham, 

aside  a  levy  on  the  ground  that  no  op-  62   Neb.   385   (holding  that  the  officei 

portunity  was  given  to  the  debtor  to  acquires  a  special  property  in  the  goods 

select  the  property  levied  on  will  be  by  levy  even  under  a  voidable  judg- 

denied   unless  it  is  shown  that  he  had  ment,  and  that  the  possession  cannoc 

other   property  which   he  might  have  be  disturbed  by  another  officer  holding 

selected.  process    against     the    same    debtor); 

e.  In  Vickers  v,  Hawkins,  in  Ga.  Pracht  v,  Gunn,  69  N.  Y.  App.  Div. 

T19,  it  was  held  that  a  levy  under  an  396.     See  also  Fulghum  v.  J.  P.  Wil- 

execution   in  rem   cannot  be  attacked  liams   Co.,    114    Ga.   643;    Bennet    v, 

on  the  ground  that  it  is  excessive.    See  Gilbert,  194  111.  403 ;  August  v.  Gilmer, 

also  Hilton  v,  Singlelary,  107  Ga.  826.  (W.  Va.  1903)44  S.  E.  Rep.  143. 

Exdknpt Property.  —  See  Ryan  v.  Brad-  5S3.    2.  Kinmonth  v.  White,  61  N. 

bury.  89  Mo.  App.  665.  J.  Eq.  358. 

7.  Surr  If.  U.  S.,  8  App.  Cas.  (D.  C.)  8.  See  Bennet  v,  Gilbert,  94  III.  App. 

552;  Tradesmen's  Bldg.,  etc.,  Assoc.  505,  a^rm^^/ 194  111.  403. 
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EXECUTIONS  AGAINST  THE   BODY 
AND  ARREST   IN  CIVIL  CASES. 

S86.  I.  AsRSST  —  8.  Groniids  of  Arrest  —  b.  Injuries  to 
Person,  Character,  or  Property  —  injwr  to  Penon.  —  See 
note  4. 

•587.  c.  Trover  and  Replevin.  —  See  note  3. 

S89.  d.  Deceit.  —  See  note  3. 

a90.  /.  Fraud  in  Contracting  or  Avoiding  Payment 
OF  Debt.  —  See  note  i. 

AToiding  Bolit  Honestly  Gontraeted.  —  See  note  2. 
SOI.  What  Bopreoeiitatlonf  Bonder  Party  liable.  —  See  note  2. 
Debt  Contracted  in  Another  State.  —  See  note  8. 

993.  g.  Fraud  in  Fiduciary  Capacity  —  Agenti,  Pketon,  or 

Broken.  —  See  note  5. 

S93.  See  notes  i,  3. 

S9ff.  A,  Concealment  or  Disposal  of  Property.  —  See 
note  9. 

ftStf.  4.  Separation  —  Cmel  Treat-  2.  C.  M.  Hapgood  Shoe  Co.  v.  Saupp 
mont  of  Wife.  —  In  New  York  an  order  7  Pa.  Super.  Ci.  480. 
of  arrest  may  be  granted  in  a  wife's  591.  2.  Bepresentations  as  to  Credit, 
action  for  a  separation  on  the  ground  — Hubbard  v.  Richardson,  31  N.  Y. 
of  her  husband's  cruel  and  inhuman  App.  Div.  520  (false  representations  in- 
treatment,  as  the  action  is  one  '*  to  re-  ducing  a  party  to  enter  into  a  partner- 
cover  damages  for  a  personal  injury  *'  ship). 

within  the  meaning  of  Code  Civ.  Pro.  S.  That  Defendant  Kay  Be  Arrested.  — 

N.  Y.,  g  549,  subdiv.  2.     Schwartz  v,  Millbury    v.     Heitzberg,    (Supm.    Ct. 

Schwartz,  (Supm.  Ct.  Spec.  T.)  36  Misc.  Spec.  T.)  28  Civ.  Pro.  (N.  Y.)  179. 

(N.  Y.)  487.  593.    5.  Wandelt  v,  Burnett,  (Supm. 

587.      8.    Clark     v,    Kent    Circuit  Ct.   App.   T.)    22   Misc.   (N.   Y.)  315, 

Judge,  125  Mich.  449;  Haigh  v.  Martin,  oMrming  (N.  Y.  City  Ct.  Gen.  T.)  21 

62    N.   Y.   App.   Div.   409;    Boyer  v.  Misc.  (N.  Y.)  791. 

Fenn,  (Supm.  Ct.  App.  T.)  19  Misc.  (N.  593.    1.  Carroll  v.  Montgomery,  128 

Y.)  128.  N.  Car.  278. 

589.  8.  Boyer  v,  Fenn,  (Supm.  Ct.  8.  Gossler  v.  Wood,  120  N.  Car.  69; 
App.  T.)  19  Misc.  (N.  Y.)  128.  See  also  Durham  Fertilizer  Co.  r.  Little,  118 
Ellson  V,  Hance,  44  N.  Y.  App.  Div.  N.  Car.  808  But  a  consignee  of  goods 
296.  is  not  subject  to  arrest  for  failure  to 

590.  L  Elwell  v,  Russell,  29  N.  Y.  collect  and  pay  over  the  price  of  goods 
App.  Div.  436.  sold  by  him  on  credit,  in  the  absence 

Breaoh   of  Bzeontory    Contract.  —  An  of  any  misappropriation  or  embezzle- 

order  of    arrest    will   not   lie   for  the  ment  by  him,  and  of  any  stipulation  in 

breach  of  an  executory  contract  to  de-  his  contract  with  the  consignor  against 

liver  first>mortgage  bonds  where  the  sales  on  credit.    Southern  Grocery  Co. 

defendant  delivered   second-mortgage  v,  Davis,  132  N.  Car.  96. 

bonds   representing  them  to  be  first-  595.    9.  Thompson   v.   Thompson, 

mortgage  bonds,  as  there  was  no  fraud  10  N.  Dak.  564. 

in  contracting  or  incurring  such  lia-  A  Fraadnlent  Conveyanoe  of  Beal  Prop- 

bility.     Mooney  v.  La  Follette,  21  N.  erty  by  a  trustee  is  within  the  meaning 

V.  App.  Div.  510.  of  Clark's   Code  Civ.    Pro.   N.   Car., 
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Sfty.  k.  In  Actions  to  Recover  Fine  or  Penalty.  —  See 
note  3. 

S98.  See  note  i. 

3.  Moving  Papers — a.  Necessity  For.  —  See  notes  3, 4, 
b.  By  Whom  Made.  —  See  notes  5,  6,  7. 
S09.  r.  liiiKORE  Whom  Made.  —  See  note  i. 

d.    Contents  —  (i)  Generally  —  caua  of  A«am.  —  See 
note  2. 

?Mtf  and  Not  Conolnsioiii  Mut  Bo  Statod.  —  See  note  4.     See 

also  Affidavits  ;  Legal  Conclusions. 
600.  Mannor  of  BuUng  Fftoti.  —  See  note  3.    See  also  Affidavits. 

001.  Sonrooo  of  Information.  —  See  notes  I,  2. 

g  391,  sabsecs.  2.  5.    Durhatn  Fertilizer  Church  v.  Calhoun  Circuit  Judge,  129 

Co.  V,  Litile,  118  N.  Car.  808.  Mich.  126;  Northrop  v.  Ionia  Circuit 

M7«  3.  Deadwood    v,    Allen.  9  S.  Judge,  128  Mich.  415;  Ammon  v.  Kel- 

Dak  221.  Tar,  (Supm.  Ct.  App.  T.)  21  Misc.  (N. 

M§.  1.  Lottory.  —  An  order  of  arrest  Y.)  442,  revtrsing  (N.  Y.  City  Ct.  Gen. 

is  not  issuable  in  an  action  to  recover  T.)  20  Misc.  (N.  Y.)  728;  Harrisburg 

double  the  amount  of  money  paid  for  Pipe  Bending  Co.  v,  Welsh,  26  N.  Y. 

chances  in  a  lottery.     Staub  v.  Myers,  App.  Div.  515. 

16  N.  Y.  App.  Div.  476.  Bnpplemental  AAdayit  —  Where  the 

8.  Huntley  x/.  Hasty,  132  N.  Car.  280.  affiant  has  not  the  requisite  personal 

4.  Before  Ezistonoo  of  Complaint.  —  knowledge,  a  supplementary  affidavit 
Lichstrahl  v,  Lichstrahl.  (Supm.  Ct.  by  a  person  prima  facie  competent  is 
Spec.  T.)  38  Misc.  (N.  Y.)  331  (action  necessary.  Church  p.  Calhoun  Circuit 
for  divorce);  Shidlovsky  v.  Cashman,  Judge,  129  Mich.  126. 

(N.  Y.  City  Ct.  Gen.  T.)  20  Misc.  (N.  600.    3.  Northrop  v.  Ionia  Circuit 

Y.)  404.     See  also  Auerbach  {^.  Rogin.  Judge,    128     Mich.     415;     Wright    v, 

(Supm.  Ct.  App.  T.)  40  Misc.  (N.  Y.)  Wayne  Circuit  Judge,  119  Mich.  499; 

695.  Rolker  v.  Gonzalez,  25  N.  Y.  App.  Oiv. 

5.  C.  M.  Hapgood  Shoe  Co.  v,  Saupp,  96;  Ammon  v.  Kellar,  (Supm.  Ct.  App. 
7  Pa.  Super.  Ct.  480.  T.)  21  Misc.  (N.  Y.)  442.  r«vmW(N.  Y. 

6.  See  Long  v,  Hubbard,  6  Kan.  Cily  Cl.Gen.  T.)2o  Misc.  (N.  Y.)  728. 
App.  878.  Affldaviti  Held  Insuflelent.  —  An  affi- 

The  President  of  the  Plaintiff  Corpora-  davit  wholly  upon  information  and  be- 

tlon   may    make    the   oath    under  Ihe  lic^f  which  slates  (he  source  of  iniorma- 

Maine  statute  requiring  '*  the  creditor,  lion  and  ground  of  the  affiant's  belief 

his  agent  or  attorney,"  to  make  oath  to  be  a  cable  telegram,  and  sets  out 

to  a  belief  in  the  facts  enumerated  in  the  message  in  fall,  is  not  sufficient, 

the    statute.      Lewiston    Co-operative  where  it  does  not  appear  that  the  mes- 

Soc    No.  I  V.  Thorp?,  91  Me  64.  sage  came  from  an  official  source,  nor 

7.  An  Affidavit  Pnrporting  to  Be  Made  does  the  message  disclose  or  the  affi- 
in  Behalf  of  the  Plaintifb  when  the  per-  am  allege  that  the  sender  had  any 
sin  making  it  is  himself  one  of  the  knowledge  of  the  facts  therein  stated, 
plainiiflfs  is  valid.  Gorgorian  t.  Prood,  Banque  Agricole  v,  Ungureanu,  53  N. 
167  Mass.  31.  Y.  App.  Div.  254. 

590.    1.  Under  the  Ohio  Statute  re-  601,    1.  Ammon  v.  Kellar,  (Supm. 

quiring  an  affidavit  for  the  arrest  of  a  Ct.  App.  T.)  21  Misc.  (N.  Y.)  442,  r<. 

debtor  before  judgment  to  be  sworn  to  versing  (N.   Y.   City  Ct.   Geo.   T  )  90 

before  a  judge  or  clerk  of  the  court  or  Misc.  (N.  Y.)  728;  Cohen  ».  Rothschild, 

a  justice  of  the   peace,    an    affidavit  (N.  Y.  City  Ct.  Gen    T.)  19  Misc.  (N. 

sworn    to    before  a  notary   public  is  Y.)  3<)6;  Rolker  v.  Gonzalez,  25  N.  Y. 

insufficient.       Williams,    etc.,   Co.    v.  App.   Div.  96;  Kaeppler  e^.  Red  River 

Raiize,  8  Ohio  Dec.  695,  7  Ohio  N.  P.  Valley  Nat.  Bank,  8  N.  Dak.  406. 

614.  9.  Rolker  v,  Gonzalez,  25  N.  Y.  App. 

S.  C.  M.  Hapgood  Shoe  Co.  V.  Saupp,  Div.  96;  Holland  Coffee  Co.  v.  John- 

7  Pa.  Super.  Ct.  480.  son,  (Supm.  Ct.  Spec.  T.)  58  Misc.  (N. 

4^  Ex  /.    Fkumoto,    120  Cal.  318:  Y.)  187. 
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609.  ^2^  Injuries  to  Person  or  Character  —  lUuidtr.  —  See  note  I . 
(3)  Conversion  and  Replevin,  —  See  note  6. 

606.  m  Fraud  in  Fiduciary  Capacity.  —  See  note  i. 

(8)  Fraudulent  Disposal  or  Removal  of  Property.  —  See 
note  5. 

607.  Mfttuity  of  D«1it.  —  See  note  2. 

(9)  Removal  of  Debtor  from  State.  —  See  notes  3,  4. 
[(10)  Fraud  and  Deceit,  —  See  note  4a.] 

608.  4.  Order  —  a.  By  Whom  Made.  — See  note  i. 

609.  b.  Contents  —  Baetting  Butnte.  —  See  note  2. 

Betvn.  —  See  note  5. 

610.  5.  Undertaking.  —  See  note  4. 


1.  Crandail  v.  Jacob.  22  N.  Y.  M9.    2.  See  C.  M.  Hapgood  Shoe 

App.  Div.  400.  Company  v,  Saupp,  7  Pa.  Super.  Ct. 

CC  Mtchaelis  v.  Towne,  (Supm.  Ct.  480. 

Spec.  T.)  59  N.  Y.  Supp.  721.  Chroimdi  of  Axmt  —  What  Statomoiit 

What  Allogatioiis  Are  SiiAeioiit.  —  See  Snilloiont   AltamatlTO   Statement.  —  An 

Clark  V.  Kent  Circatl  Judge,  125  Mich,  order  of  arrest  complying    with   the 

44^.  conditions    of    the  General   Rules  of 

1.  Wandelt  V.  Burnett,  (Supm.  Practice,  rule  13,  by  stating  that  '*  the 


Cc.   App.   T.)  22    Misc.   (N.   Y.)  315,  ground  of  arrest  is  the  convexsion  of 

affirming  (N.  Y.  City  Ct.  Gen.  T  )  21  money  embezzled  or  fraudulently  mis- 

Misc.  (H.  Y.)  791:  Coheo  v.  Rothschild,  applied  "  in  a  fiduciary  capacity,  is  not 

<N.  Y.  City  Ct.  Gen.  T.)  19  Misc.  (N.  fatally  defective  because  it  is  suted  in 

Y.)  356.  the  alternative  form.    Quail  v.  Nelson, 

5.  Exp,  Fkamoto,  120  Cal.  316.  39  N.  Y.  App.  Div.  18. 

^Wt.    8.  Innes  v.  Innes,  (N.  J.  1902)  ?orm  of  Warrant.  —  A  warrant  in  the 

53  Atl.  Rep.  1041.  precise  form  prescribed  by  the  act  is 

S.  Ex  p.  Fkumoto,  120  Cal.  316.  not  defective  in  that  it  omits  a  portion 

4.  IFador  the  Vow  Jonej  Statnte  an  of  the  affidavit.     It  is  sufficient  if  it 

affidavit  which  fails  to  state  any  fact  briefly  sets  forth  the  complaint;    for 

from  which  an  inference  of  fraud  upon  fuller  information  reference  must  be 

creditors  and  the  defendant's  intended  had  to  the  affidavit.    C.  M.  Hapgood 

removal  of  his  property  and  effects  can  Shoe  Company  v.  Saupp,  7  Pa.  Super, 

be  fairly  drawn  is  insufficient      Innes  Ct.  480. 

V.  Innes,  (N.J.  i^)  53  Atl.  Rep.  1041.  6.  The  fact  that  a  writ  of  capias  ad 

40.  An  affidavit  made  to  obtain  the  res.,  following  a  form  prescribed  bjr  a 

arrest  of  a  principal  because  of  false  court  rule,  states  the  time  within  which 

representations  by  his  agent  is  insuffi-  the  defendant  may  enter  his  appear- 

cient  where  there  is  no  evidence  that  ance  as  fifteen  days  after  service  of  the 

the  person  alleged  to  be  an  agent  was  writ,  where  the  statute  which  governs 

really  such  or  that  he  ever  made  any  such  casesallows  twenty  days  after  the 

representations   as  coming   from    the  return  day,  does  not  render  the  writ 

principal.     Ellson  v.  Hance,  44  N.  Y.  void.    Wright  v.  Wayne  Circuit  Judge, 

App.  Div.  296.  119  Mich.  499. 

Tor  an  Afldaylt  Hold  to  Bo  Snilloient  in  610.    4.  Eddings  v.  Boner,  i  Indian 

an  action  founded  on  a  fraudulent  sale  Ter.  173. 

of  land,  see  McLeod  v.  Wayne  Circuit  Pnrpoio  of  Undortaklng  —  Lom  of  Sam- 

Jadge,  125  Mich.  344.  lags.  —  In  Spang  v,  Patterson,  (Supm. 

•09.    1.  Sec    Auerbach    v,   Rogin,  Ct.  Tr.  T.)  23  Misc.  (N.  Y.)  536,  it  was 

(Supm.  Ct.  App.  T.)  40  Misc.  (N.  Y.)  held  that  sureties  on  the  undertaking 

6q5:  Miller  v.  Summers.  13  Pa.  Super,  were  liable  lo  the  arrested  defendant 

Ct.  127.  for  his  loss  of  earnings  for  forty-two 

Jvrlsdietion.  —  In  Kansas  an  order  of  days,  during  which  period  be  was  un 
arrest  in  a  civil  action  will  not  go  and  justly   incarcerated  by   virtue  of  the 
mav  not  be  executed  beyond  the  terri-  order,  such   loss  being  a  proper  ele- 
torial  limits  of  the  counly  in  which  it  ment  of  the  damages  which  the  de- 
ls issned.    In  re  Banm,  61  Kan.  117.  fendant  *'  might  sustain  by  reason  of 
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611.  6.  Vaeating  Order —  a.  Before  and  by  Whom  Motion 
Made.  —  See  notes  2,  3. 
619.  b.  Time  of  Moving.  —  See  note  i. 
613.  c.  How    Motion    Made  —  On   coutaMfldayiti.  —  See 

note  7. 

614.  Bight  of  Plaintiff  to  Hie  Additiofud  AAdayiti.  —  See  note  I. 

d.  When  Order  Will  Be  Vacated.  —  See  notes  2, 3. 

61 5.  See  notes  2,  4. 

616.  See  note  5. 

617.  e.  When   Order   Will   Not   Be  Vacated.  — See 

notes  I,  2. 

618.  See  notes  3,  4,  11. 

619.  [The  fact  that  the  affidavit  was  signed  and  sworn  to  on 
the  dav  preceding  the  date  of  the  writ.     See  note  2^z.] 

691.  7.  Second  Arrest  —  a.  General  Rule.  —  See  note  i. 

the  arresl  "  within  the  meaning  of  the  615.    9.  Thompson   v,   Thompson, 

undertaking.  10  N.  Dak.  564. 

Exaontion  —  Estoppel  of  Sureties.  —  4.  Newton  First  Nat.  Bank  v.  Briggs. 
Where  an  underiaking  was  not  given  6  Kan.  App.  684;  Levy  v.  Bernhard,  2 
until  after  the  defendant  had  been  N.Y.  App.  Di v.  336;  Argrave  v.  Black- 
arrested,  but  the  sureties  fully  under-  man,  (Supm.  Ct.  Spec.  T.)  25  Misc.  (N. 
stood  the  purpose  of  the  bond  when  Y.)  654;  Southern  Grocery  Co.  v. 
they  signed  it,  and  made  no  objection  Davis,  132  N.  Car.  96. 
at  the  lime  of  its  execution,  they  are  616.  6.  Long  v,  Hubbard,  6  Kan. 
estopped   to  be  heard  lo  object  after-  App.  878. 

wards.     Vanderberg    v.    Connoly,    18  617«     1.    Sommers    v.    Chtisiiano, 

Utah  112.  (Supm.  Ct.  Spec.  T.)  21  Misc.  (N.  Y.) 

Bight  to  Supply  Omissions  in  Undertak  176. 

ing.  —  See  Reeg  v,  Adams,   113  Wis.  2*  Rieben  w.  Francis,  (Supm.  Ct.)  29 

175.  Misc.  (N.  Y.)  676.     See  also  Bauerle  v. 

611.    S.  William  Skinner  Mfg.  Co.  Fox,  8  Pa.  Dist.  45. 

V,  Fagenson,  (Supm.  Ct.  App.  T.)  38  61  §.    3.  Lack   of  Bignainre.  —  Pet- 

Misc.  (N.  Y.)  121,  reversing  (N.  Y.  City  schaft  v.  Lubow,  (Supm.  Ct.  Spec.  T.) 

Ci.  Gen.  T.)  36  Misc.  (N.  Y.)  836.  27  Misc.  (N.  Y.)  50. 

S.William    Skinner    Mfg.    Co.     v.  InsniRoiencj  of  Sommons. —  Anerbacb 

Fagenson,  (Supm.    Ct.    App.    T.)    38  v/.  Rogin,  (Supm.  Ct.  App.  T.) 40  Misc. 

Misc.  (N.  Y.)  121,  reversing  (N.  Y.  City  (N.  Y.)  695. 

Ct.  Gen.  T.)36  Misc.  (N.  Y.)836.  4.  Pixley  v,  Berrien  Circuit  Judge. 

619*    1.  The   same   rule  is   recog-  121  Mich.  629. 

nized  in  Indian  Territory,     Eddings  v,  11.  The  proceedings  In  attacbmeni 

Boner,  i  Indian  Ter.  173.  and  in  arrest  and  bail  are  not  neces- 

613*    7*  Hale  v,   Grogan,   99    Ky.  sarily  exclusive  of  each  other,  since  the 

170,  holding  that  to  move  on  counter-  mere  levy  of  an  attachment  docs  not 

affidavits  is  the  better  practice.  satisfy  the  debt;  and  in  order  that  an 

614.      1.    Compare    Thompson     v,  attachment    may   have  that  effect  ii 

Thompson.  10  N.  Dak.  564.  must  be  shown  that  the  property  levied 

S.  Levy  v.  Bernhard.  2  N.  Y.  App.  on  was  sufficient  for  the  payment  of 

Div  336' Argraver.  Blackman,(Supm.  the  demand  sued  on  and  was  applied 

Ct.  Spec.  T.)   25   Misc.   (N.  Y.)  654;  thereto.     Chapman  r.  H.  D.  Lee  Mcr- 

Lcber  v.  Dielz,  (N.  Y.  City  Ct.  Gen.  T.)  cantile  Co..  7  Kan.  App.  254,  afirmed 

22   Misc.  (N.   Y.)  524;    Stromberg  v,  60  Kan.  858.                       .^         ^.      ., 

Maister,  (N.  Y.  City  Ct.  Gen.  T.)  34  «!••     ««•   Clark    r.    Kent    Circuit 

Misc.  (N.  Y.)  810.  Judge,  125  Mich.  449.  ^.  ,    .         ^ 

S.  Holland  Coffee  Co.   v.   Johnson,  Oai.    1.  Pavona  v,  Di  Jorio,  23  Pa. 

(Supm.  Ct.  Spec.  T.)  38  Misc  (N.  Y.)  Co.  Ct.  382. 
187. 
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693.  IL  BzsovTiONS  Against  the  Body — 2.  OronndB  for  Issa- 

ing  — BUtament  of  Chroiudi.  —  See  notes  7,  9. 

694.  See  notes  4,  7,  8. 

695.  \%a.  Jnritdietion  to  Isnie.  —  See  note  \a.'\ 

3.  Preroquiutes  to  Lwnance  —  a.  Moving  Papers.  —  See 
note  2. 

696.  f  i)  Necessity  For.  —  See  note  i. 
(2)  Requisites.  —  See  note  2. 

b.  Prior  Order  of  Arrest  —  (i)  To  Entitle  Plaintiff 
to  Execution.  —  See  note  3. 

697.  See  note  i. 


7.  Sabim    v,    Isador,   88   111.  Higher  Court.  —  In   New  Jersey,  on  a 

App.  96.  District  Court  judgment  docketed  In 

ConTonioii   in    Fidueiary  Capacity.—  the^Common  Pleas  under  the  District 

Holmes  v.  Leighton,  (Sapm.  Ct  App.  Court  Act  June  14,  1898  (Pamph.  Laws 

T.)  40  Misc.  (N.  Y.)  678.  N.  J.  556),  no  capias  ad  satisfaciendum 

Vrandnlont  ConToyanoo  of  Seal  Estate  can  lawfully  issue  out  of  the  Common 

—  IHstriot  of  Columbia  Statute. —  Costello  Pleas.     Messerer  v,  Vannerman,  63  N. 

V.  Palmer.  20  App.  Cas.  (D.  C.)  210.  J.  L.  535. 

Miiappropriation    of   Trust    Funds.  —  2.  By  Whom   Made.  —  By  statute  io 

Parker  v,  Parker,  71  Vi.  387.  the  District  of  Columbia^  an  affidavit  for 

SIfeet  of  Trustee  Prooeis.  —  The  fact  a  ca.  sa.   made   by  the  treasurer  and 

that  the  plaintiff  has  attached  a  fund  a^ent  of  the  plaintiff  company  is  suffi. 

in  the  hands  of  a  trustee  which  it  is  cicnt.     Costello  v.    Palmer,   20    App. 

claimed  belongs  to  the  defendant  does  Cas.  (D.  C.)  210. 

not  affect  the  right  to  a  close  jail  exe-  A    Judgment    Irregularly   Entered   is 

cution.     Parker  v,  Parker,  71  Vt.  387.  sufficient     to     sustain    an     execution 

9.  That    an    execution   against   the  against  the  person  so  long  as  it  is  not 

persoQ  will  lie  in  an  action  for  an  in.  set  aside.     Crosby  v.  Root,  (N.  Y.  City 

jury  caused  by  negligence,  see  Galla*  Ct.  Gen.  T.)  19  Misc.  (N.  Y.)  359. 

gher  V.  Dolan,  (Supm.  Ct.  Spec.  T.)  27  636.    1.  Necessity   for   Ai&dayit.  — 

Misc.  (N.  Y.)  122,  disappr(nnng  Lasche  Newton  First  Nat.  Bank  v,  Briggs,  6 

V.    Dearing,   (Supm.   Ct.  Spec.  T.)  23  Kan.  App.  684. 

Misc.  (N.  Y.)  722.  Under  the   Massachusetts    Statute  an 

Action  for  Death  by  Wrongful  Act  —  arrest  may  be  made  on  an  execution 

Szeention  Will  Lie.  —  People  v.  Gill,  85  issued  on  a  decree  for  alimony  without 

N.  Y.  App.  Div.  IQ2.  an  affidavit  and  certificate  authorizing 

634.    4.  Emerich    v,  McDevitt,    19  the  arrest.     Bailey  z/.  Bailey,  166  Mass. 

Pa.  Co.  Ct.  53,  holding,  however,  that  226. 

where  the  record  in  an  action  against  2.  An  Afftdavit  on  Information  and  Be- 

a  clergyman  shows  only  a  judgment  lief  is  sufficient  within  the  District  of 

for  the  breach  of  an  implied  contract,  Columbia  statute.     Costello  v.  Palmer, 

and  there  is  no  adjudication  that  the  20  App.  Cas.  (D.  C  )  210. 

defendant  was  guilty  in  tort  or  within  8.  Sherman   v.   Grinnell,   159  N.  Y. 

the  line  of  professional  employment,  50;  Lehman  v,  Mayer,  68  N.  Y.  App. 

a  ca.  sa.  will  be  set  aside.  Div.  12;  Steamship  Richmond  Hill  Co. 

7.  Vraadnlent  Transfer    by   InsolTont  v.  Seager,   31   N.   Y.   App.  Div.  288; 

Debtor    Not    Oronnd   for   Ezeontion. —  Huntley  t/.    Hasty,   132  N.  Car.  279; 

Cooper  V.  Nolan,  138  Cal.  248.  Winton  t/.  KIrby,  7  S.  Dak.  461. 

S.  Detention  or  Coneealment  of  Prop-  Tort — Conversion,  —  Farrelly  ir.  Hub- 

erty.  —  Under  the  Connecticut  statute  it  bard,    148   N.    Y.    592.     Compare  Cas- 

has  been  held  to  be  incumbent  on  the  anges  v.  Kararo,  (Supm.  Ct.  App.  T.) 

plaintiff  to  prove  not  only  the  conceal-  26  Misc.  (N.  Y.)  7Q7 

ment  or  withholding  of  property  by  the  Where  Action  of  Tort  Is  Converted  into 

dcfenJant,  but  also  that  the  value  of  One  of  Contract.  —  Gottlieb  v.  Glazier, 

such  property   was  sufficient  to  have  (Supm.  Ct.  App.  T.)  25  Misc.  (N.  Y.) 

discharged  his  debt.     Atwater  v.  Slep-  765. 

cow,  74  Conn.  671.  637.    1.   Liederman  v,  Rovner,  82 

6M.     \a.   Jndgnottt     Docketed    in  N.  Y.  App.  Div.  541;  Steamship  Rich- 
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030.  c.  Return  of  Fi.  Fa.  Unsatisfied.  —  See  note  3. 
d.  Demand.  —See  note  5. 

031.  e.  Order  Directing  Execution.  — See  note  i. 

033.  4.  BequiaitasofWrit  —  a.  As  to  Following  JUDGMENT. 

—  See  note  2. 

033.  b.  Contents  —  iMnanoe  of  r.  y%,  —  See  note  8. 

034.  lUndate.  —  See  notes  2,  4. 

03«i.  6.  Simnltaneous  Issuance  of  Property  and  Body  Ezeontions 
Hot  Permissible.  —  See  note  8. 

037.  7.  Effect  of  Body  Execution — a.  In  General.  —  See 
note  I. 

mond   Hill  Co.   v,  Seager,   31   N.  Y.  creditor  subsequently  to  issue  execu- 

App.    Dtv.   288;    Lasche   v,   Dearing,  tion  against  his  person  to  the  county 

(Supm.  Ct.  Spec.  T.)  23  Misc.  (N.  Y.)  of  his  actual  residence,   no  execution 

722;  Wright  V.  Duffie,  ^Supm.  Ct.  App.  having  ever  been  issued  to  that  county. 

T.)  23  Misc.  (N.  Y.)  338;  Stewart  v.  American    Surely    Co.    v.    Cosgrove, 

Bryan,  121  N.  Car.  46  [distin^uishifig  (Supm.  Ct.   Spec.  T.)  40  Misc.  (N.  Y.) 

Peebles   v,    Foote,   83   N.    Car.    102];  262. 

Griffith  V,  Hubbard,  9  S.  Dak.  15.  Immaterial  Mistake  in  Kame  of  Coutj 

Applioationi  of  Bole.  —  An  execution  to  Which  Property  Execution  iMned. — 

against  the  person  cannot  be  issued  in  Steamship    Richmond     Hill     Co.     v, 

an  equitable  action  by  a  client  against  Seager,  31  N.  Y.  App.  Div.  288. 

his  attorney  to  set  aside  a  conveyance  634,      8.    SnfflcieiiQj    of    Jtetnni.  — 

alleged  to  have  been  procured  by  such  Where  the   mandate  of  the  writ  was 

attorney's  fraud,  and  to   procure   an  that  the  constable,  for  want  of  goods, 

accounting,   where  no  order  of  arrest  etc.,  deliver  the  body  of  the  defend- 

was  issued  in  the  action.     Broome  v,  ant  **  to  the  keeper  of  the  jail  of  said 

Cochran,  (Supm.  Ct.  Spec.  T.)  31  Misc.  [Cook]  county,"  etc.,  and  the  return 

(N.  Y.)66o.  was  that  the  officer  had  *'  committed 

630,  3.  Knapp  v.  Murphy,  20  N.  Y.  the  said  defendant  to  the  common  jail 
App.  Div.  83;  Carroll  v,  Montgomery,  of  Cook  county,'*  etc.,  this  was  held  to 
128  N.  Car.  278.  be  a  compliance  with  the  writ  and  a 

6.  See  Subim  v,  Isador,  88  111.  App.  sufficiently  good  return.     Subim  r.  Isa- 

96.  dor,  88  111.  App.  96. 

631.  1.  Steamship  Richmond  Hill  Time  of  Betom.  —  Under  the  tViscon- 
Co.  V.  Seager,  31  N.  Y.  App.  Div.  sth  statute  it  has  been  held  that  an 
288.  officer  acting  in  good  faith  and  on  sulli- 

633.    8.  Cenolniiveness  of  Beoord.—  cient  knowledge  might  return  the  exe» 

*'  Whether  or   not  a  capias  ad  satis-  cution    before  the  expiration  of  sixty 

faciendum   lies   must    be   determined  days  after  its  receipt.     Reegr.  Adams, 

from  the  record."     Erherich  v.  McDe-  113  Wis.  175. 

vitt,  19  Pa.  Co.  Ct.  53.  4.  Failure  to   Limit  Bnration  of  Im- 

Aj  to  Suffloienoy  of  the  Beoord,  in  re-  priionment  Not  FataL  — Subim  v.  Isa- 

gard  to  description  of  property,  etc.,  as  dor,  88  111.  App.  (>6. 

a  basis  for  a  body  execution,  see  Leh-  635.    S.  Upon  a  Motion  to  Quash  a 

man  v.  Mayer,  68  N.  Y.  App.  Div.  12.  ca.  sa.  issued  simultaneously  with  a  6. 

633,    8.  Municipal  Court  of  New  York  fa.  upon  the  judgment,  it  was  held  to 

City  —  Judgment  for  Servioes  of  Woman,  be  too  late  to  question  the  legality  of 

—  People  V.  Costigan,  54  N.  Y.  App.  the  arrest  when  the   motion  was  not 
Div.  186.  made  until  the  return  of  the  writ  and 

County  to  Which   Property  Execution  discharge  of  the  defendant  upon  bond 

Issued.  —  A  judgment  debtor  does  not  given  for  appearance,  and  not  until, 

acquire  a  residence  in  a  county  merely  after  hearing,  his  petition  for  discharge 

by   being  confined   in    a  reformatory  had  been  refused.     Stout  v.  Quinn,  9 

therein,  and  hence  an  execution  against  Pa.  Super.  Ct.  179. 

his  properly  issued  to  that  county  dur-  <K)7«    1.  Hoyle  v,  McCrea,  42  N.  Y. 

ing  his  confinement  and  returned  un-  App.  Div.  3i3;'Sheeran  v.  Sparhawk, 

tuitisfied  does  not  entitle  the  judgment  68  Vt.  603. 
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ASS*  Impriioiiiiient  of  One  of  Bovoral  Defendants.  —  See  note  4. 

040.  8.  Supenedeas  of  Writ.  —  See  notes  i ,  2. 
64tf  •  10.  How  Bight  to  Execution  Lost.  —  See  note  4. 
040.  11.  Second    Arrest  —  a.  Alias    Executions  —  (i)  In 
What  Cases  Issued,  —  See  note  5. 
047.  See  notes  4,  5,  6. 


4.  Thomson   v.   Sleeper,    168  (Supm.  Cl.  Spec.  T.)  29  Misc.  (N.  Y.) 

Mass.  373.  660;  Williams,   etc..  Fertilizer  Co.  v. 

640.    1.  Rogow   V.  Clark,   (Supm.  Rudd,  68  Vt.  607. 

Ct.  App.  T.)  40  Misc.  (N.  Y.)  208;  Peo-  646.  5.  Wliere  One  of  Two  Judgment 

pie  V.  Gill.  85  N.  Y.  App.  Dlv.  192.  Debtors  Was  Arrested  on  execution  and 

Under  tlie  Kiehigan  Statute,  where  an  entered  into  a  recognizance  under  the 

execution  and  an  alias  execution  have  Poor  Debtor  Act   and   made    default 

been  issued  against  the  property  of  the  thereon,  it  was  held  that  an  alias  exe- 

defendant,   an   execution   against  his  cuiion  against  the  person  and  property 

body    can     issue    only    within    three  of  the  other  judgment  debtor  would  lie 

months  after  the  return  day  of  the  first  after  the  return  of  the  original  execu- 

execution.       Metcalf     v,    Moore,    128  tion.     Thomson  v.  Sleeper,  168  Mass. 

Mich.  138.  373. 

2.  Where  an  Szeeatlon  Against  Property  647,  4.  See  Sherman    v.  Grinnell, 

Has  Been  Issned  within  five  years  of  the  159  N.  Y.  50. 

rendition  of    judgment  in   an  action  5.  An  alias  execution  issued  before 

whose   nature  justifies    an   execution  the  return  day  of  the  original  execu- 

against  the  person,  and  the  judgment  tion,  where  the  debtor  was  not  arrested 

still   remains  unsatisfied  in   part,  the  thereon  until  after  the  return  day  of 

plaintiff  is  authorized   by   Code  Civ.  the     original     execution,     is     valid. 

Pro.  N.  Y.,  g  1377.  to  issue  an  execu-  Chesebro  v.  Barme,  163  Mass.  79. 

tion  against  the  person,  although  more  6.  See  Goldis  v,  Gately.  168  Mass. 

than  five  years  have  elapsed  since  the  300,  where  an  execution  was  returned 

rendition  of  the  judgment.     Quigley  to  the  court  not  satisfied  and  the  return 

V,  Baumann,  (Supm.  Ct.  Spec.  T.)  29  was  entered  upon  the  docket,  but  the 

Misc.   (Nf.    Y.)   515;    Steamship   Rich-  writ  was  subsequently  redelivered  and 

mond  Hill  Co.  v,  Seager,  31  N.  Y.  App.  the  defendant  arrested  thereon  prior  to 

Div.  288.  the  return  day  named  in  the  writ.    It 

649.      4.    Woods      V,     Armstrong,  was  held  that  such  arrest  was  valid. 
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654.  L  Actions  at  Law  bt  Bxecijtobs  avo  ABXivisTmATOBs— 
1.  Capacity  to  Sne—^.  In  General — Before  FroKate  er  eiut  tf 

Litun.  —  See  note  3. 

655.  b.  Administrator  de  Bonis  Non  — otnma  i«to.  — See 
note  I. 

6S6.  tutntorj  end  JudieUl  Modifleatioiii.  —  See  note  2. 

657.  ^.  Administrator  Pendente  Lite.  —See  note  i. 

658.  2.  When  BepretentatlFo  Most  Sue  in  Ofloial  Capacity.— 
See  notes  4,  5. 

3.  When  Bepretentative  Kay  Sue  in  Either  Ofidal  or  Im- 
diyidnal  Capacity.  —  See  note  6. 

060.  See  note  i. 

001  •  4.  Joinder  of  Corepresentatiyei  —  a.  In  General.  —  See 
note  I. 

664*    8.  See  Matter  of  Stewart,  107  Mo.  A  pp.  483;  Wolf  v.  Sun  Ins.  Co., 

Iowa  117,  citing  8  Encyc.  of  Pl.  and  75  Mo.  App.  306;  Myers  v.  Weger,  63 

Pa.  654.  N.  J.  L.  432;  Van  Buren  v.  Coopers- 

665.    1.  Orraes  v.  Brown,  22  Ind.  town  First  Nat.  Bank,  53  N.  Y.  App. 

App.  569,  quoting  8  Encyc.  ok  Pl.  and  DIy.  80,  affirmed  169  N.  Y.  6to;  Sears 

Pr.  654.  655.  r.  Daly,  (Oregon  1903)  73  Pac.  Rep.  5; 

656.    9*  Dunne  v.  American  Surety  Brainerd    v.    Bute,  (Tex.   Civ.    App. 

Co.,  43  N.  Y.  App.  Div.  91,  citing  Wal-  1898)  44  S.  W.  Rep.  575. 

ton  V.  Walton,  (Ct.  App.)  2  Abb.  Pr.  Payment  by  Mistake.  —  Other  existing 

N.  S.  (N.  Y.)  428.  remedies  to  recover  money  wrongfully 

66T*    1.  No  Authority  to  Take  Beal  paid  out  do  not  exclude  the  remedy  by 

Estate.— In  Union  Trust  Co.  V.  Soderer,  action    in   the  name  of  the  executor. 

171   Mo.  675,  it  was  said  that  an  ad-  Phillips  v,  McConica.  59  Ohio  St.  i. 

minlstrator/^M^^M/f  lite  has  no  greater  MO.    1.  Vew  Tork  Cede.  —  Gross  v. 

power  than  a  regular   administrator  Gross,  (Supm.  Ct.  App.  T )  26  Misc. 

and  no  more  comprehensive  title.     He  (N.  Y.)  385.     See  also  Loew  v.  Christ, 

has  no  more   authority  to  talie  pos-  13  N.  Y.  App.  Div.  624. 

session  of  the  real  estate  than  has  a  An  VndortiJdiig  on  A^mI  f rom  a  judg- 

regular  administrator.  ment  recovered  by  the  plaintiffs  as  ex- 

W9*    4.  Hanlen  v,  Baden,  6  Kan.  ecutors  may  be  enforced  by  them  in 

App.  635;  Lake  Roland  El.  R.  Co.  v.  their  individual  capacity.     Morris  v. 

Frick,  86  Md.  259:  Willett  v.  Clark,  61  Hunken,  40  N.  Y.  App.  Div.  129,  ciU 

N.  J.   L.  696,  44  Atl.  Rep.  515.  citing  ing  Thompson  v.  Whitmarsh,  100  N. 

Stewart    v.    Ricbey,     17     N.     J.     L.  Y.  35. 

164.  Kiiineoota  Code.  —  See    Hamilton  r. 

0.  Kanias  City,  etc.,  R.  Co.  v.  Men-  Mclndoo,  81  Minn.  324,  citing  8  Encyc. 

ftger,  59  Kan.  687,  citing  8  Encyc.  of  op  Pl.  and  Pr.  659,  660. 

Pl.  and  Pr.  6s8.  661,    1*  See  Sixta  v,  Heiser,  14  S. 

0.  Getty    V.    Larkln,    59  Kan.   548;  Dak.  346,  holding  that  in  an  action  by 

Groii  V,  Gross,  (Supm.  Ct.  App.  T.)  26  the    heirs    of    the    original    decedent 

Misc.  (N.  Y.)  385;  Burrell  v.  Kern,  34  against  the  administratrix  of  the  first 

Oregon  501  [each  citing  %  Encyc.  op  Pl.  administrator,  the  second  admlnisira- 

AND  Pr.  658];   Knoche  v.    Perry,  90  tor  is  a  proper  party  plaintiff. 
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06tS,  7.  AForment  of  Bepresentative  Character  -r-  a.  Suffi- 
ciency IN  General  —  Fact  that  Plaintiff  It  BepreientatiTe  and  Sum  as 
8aoh«  —  See  note  6. 

ABO.  Istuanoe  of  Letters,  Etc.  —  See  note  2. 

668.  Word  "A8.»»  —  See  note  i. 
Controlling  Test.  —  See  note  2. 

669.  b.  In  Suit  by  Limited  Administrator.  —  See 
note  2. 

c.  In  Suit  by  Administrator  de  Bonis  Non.  — 

See  note  6. 

670.  d,  Descriptio  PERSONi*:  as  Surplusage.  —  See 
note  3. 

671./.  Objection  for  Insufficiency  of  Averment  — 

(i)  At  Common  Law,  —  See  note  i. 

(2)   Under  Codes,  —  See  note  2. 

B65.    6.  HamiUon  v.  Mclndoo,  81  The  Court  Appointing  the  Szeontor  or 

Minn.  324.  administrator  need  not  be  named  in  the 

066.    8.  HamiUon  v,  Mclndoo,  81  pleading,insome  jurisdictions,  at  least, 

Minn.  324.  but  may  be  implied.    Winters  v,  Drake, 

Juisdiction  of  Surrogate,  Ete. —  Com-  102    Fed.    Rep.    545,   obiter,    citing   8 

pare  Brenner  v,  McMahon,  20  N.  Y.  Encyc.  of  Pl.  and  Pr.  667. 

App.  Div.  3.  06§.    1.  Question  Disonsied   by  An- 

Complaints  Held  Bnffloient.  —  Where  a  thorities.  —  See  Englehart  t/.    Richter, 

complaint  in  an  action  by  an  adminis-  136  Ala.  562,  citing  Lucas  v.  Pittman, 

tratrix  alleged  the  death  of  her  intestate  94  Ala.  616,  set  out  in  the  original  note. 

prior  to  the  commencement  of  the  ac-  2.  Burrell  v,   Kern,  34  Oregon  501. 

tion  and  that  she  was  duly  qualified  as  See  also  Jerkowski  v.  Marco,  56  S.  Car. 

administratrix,   it   was  held   that    al-  241  (foreign  executors), 

though  the  averments  might  have  been  660.    8.  Allegationi  of   Unreetrieted 

clearer,  yet  they  were  sufficient.     Stan-  Letters  in  a  complaint  by  an  admlnis- 

ley  V.  Sierra  Nevada  Silver  Min.  Co.,  trator  where  in  fact  the  letters  granted 

118  Fed.  Rep.  931.  to  him  were  limited  under  Code  Civ. 

A  complaint  showing  that  the  plain-  Pro.   N.  Y.,  ^  2664,  will   work  a  fatal 

tiff  is  the  administrator  of  the  estate  of  variance.     Kirwin  v.  Malone,  45  N.  Y. 

a  decedent  and  brings  the  action  for  App.  Div.  93. 

the  benefit  of  the  decedent's  widow  6.  Hamilton  v,  Mclndoo,  81  Minn, 

sufficiently  shows  the  capacity  in  which  324,  citing  8  Encyc.  of  Pl.  and  PR.669. 

the   plaintiff    sues   without  expressly  670.    3.  Knoche  v.   Perry,  90  Mo. 

alleging  that  the  plaintiff  was  duly  ap-  App.   483;   Steele  v,   R.    M.   Gilmour 

pointed  and  qualified  as  administrator.  Mfg.   Co.,    77   N.   Y.   App.  Div.    199; 

Chicago,  etc.,  R.  Co.  v.  Cummings,  24  Gross  v.  Gross,  (Supm.  Ct.  App.  T.)  26 

Ind.  App.  192.  Misc.  (N.  Y.)  385;  Sears  r.  Daly,  (Ore- 

A  complaint  which  shows  that  the  gon  1903)  73  Pac.  Rep.  5;  Burrell  v. 

plaintiff  was  appointed  administrator  Kern,  34 Oregon  501;  Haydent/.  Kirby, 

only  six  days  before  the  action  was  (Tex.  Civ.  App.   1903)  72  S.  W.  Rep. 

commenced,  in  the  absence  of  proof  198.                    « 

that  he  has  since  been  discharged,  is  671.    1.   Foster    v.    Adler,   84   111. 

not  defective  in  failing  to  allege  that  App.  654,  quoting  8  Encyc.  of  Pl.  and 

he  is  now  the  qualified  administrator.  Pr.  671. 

Nohrden  v.  North  Eastern  R.  Co.,  54  9.  Boyle  v.  Southern  R.  Co.,  (Supm. 

S.  Car.  492.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.)  289.     See 

Tirewflhriftnt   Oomplaint.  —  Failure    to  also  Chicago,  etc.,   R.   Co.   v,  Cum- 

aver  where  the  testator  died   and   in  mings,  24  Ind.  App.  192,  holding  that 

what  court  the  executrix  qualified  as  where  a  defendant  demurs  to  a  com- 

such  and  in  what  court  the  will  was  plaint   for   want  of  facts,  he  thereby 

probated  is  sufllcient  to  make  a  petition  waives  any  possible  objection  that  the 

defective.    Acton  v.  Walker,  (Ky.  1903)  plaintiff  did  not  have  legal  capacity  to 

74  S.  W.  Rep.  231.  sue. 
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671.  g.  Objection  for  Want  of  Representative  Ca- 
pacity —  (0  At  Common  Law  —  (»)  By  Plea  He  UnqnM  EzMutar  tr 
AdailnlBtrator.  —  See  note  3. 

673.  WaiTor  by  PlMdlng  to  Merita.  —  See  note  4. 

674.  (2)  Under  Codes  —  By  Demurrer  or  Speoial  OeniaL —  See  note  9. 

675.  See  note  i. 

676.  9.  Profert  and  Oyer  of  Letters  —  a.  Necessity  and  Suf- 

FICIENCY  of  Profert  —  Neoeiiity  of  Profert  at  Common   Lav. —See 

notes  2,  3. 

678.  e.  Oyer.  —See  note  2. 

n.   ACTIOKS  AT  Law  AOAIKST   BZECITTOBS  AVO   ABMIVIf- 

TBAT0B8  —  1.  Liability  to  Suit  in  General.  —  See  note  5. 

679.  2.  Aetion  Against  Ezecntor  de  Son  Tort  —  a.  Declaration. 

—  See  note  i. 

680.  4.  Joinder  as  Defendants  in  Actions  on  Joint  Obligationa  — 
See  note  8. 

681.  See  note  i. 

5.  Joinder  of  Counts  or  Causes  of  Action  —  a.  In  Individ- 
ual AND  IN  Representative  Capacity.  —  See  notes  2,  3. 

In  Califmiia  an  objection  that  the  Williamson  v,  Stevens,  84  N.  Y.  App* 

complaint  insufficiently  shows  capacity  Div.  518;  Moran  v.  Morrill.  78  N.  Y 

to  sue  mast  be  taken  by  answer.    A  A  pp.  Div.  440;  Deschler  v.  Ffanklin 

demurrer  will  lie  only  when  the  com-  11  Ohio  Cir.  Dec.  188.  20  Ohio  Cir.  Ci- 

plaint    shows    incapacity.     Locke    v.  56;  Conoeli  v.  Brum  back.  10  Ohio  Cir 

Klunker,  123  Cal.  231.  Dec.  149, 18  Ohio  Cir.  Ct.  502;  Hurd  v. 

671.    8.  Foster    v,    Adler.    84    111.  Wheeling,   etc.,   R.  Co..  6  Ohio  Dec. 

App.  654.  545.     See  also  Glisson  v.  Weil,  117  Ga. 

Gharmcter  of  Plea^r- /m  Bar,  —  Fergu-  842. 

son  V,  Washington,  etc.,  R.  Co.,  6  App.  6T9.    1.  Snilleieiiey  of  AUegatlons.  — 

Cas.  (D.  C.)  525.  See  Ebbinger  r.  Wightman.  15  Colo. 

In  AbaUment,  —  Barton  v.  Davidson,  App.  439. 

(Tex.  Civ.  App.  1898)  45  S.  W.  Rep.  680.    8.  U.  S.  v,  Bullard,  103  Fed. 

400;  McDonald  v.  Cole,  46  W.  Va.  186.  Rep.  256  [citing  8  Encyc.  of  Pl.  and 

6T3.    4.  Foster  v.  Adler,  84  111.  App.  Pr.  680].     See  also  Potts  v.  Dounce,  173 

654;  McDonald  v.  Cole,  46  W.  Va.  186.  N.  Y.  335,  affirmed  67  N.  Y.  App.  Div. 

674*    9.  Warfield  v,  Hume,  91  Mo.  434. 

App.  541.  6§1.     1.  See  Potts  v.  Dounce,  173 

6T9.    1.  De  Haven  v,  De  Haven,  104  N.  Y.  335,  affirming  67  N.  Y.  App.  Div. 

Ky.41;  Warfield  V.  Hume,  91  Mo.  App.  434,  wherein  the  court  said:     "But 

541;  Boyle  V,  Southern  R.  Co.,  (Supm.  there  is  no  reason  for  holding  that  the 

Ct.  Spec.  T.)  36  Misc.  (N.  Y.)  289.  section  [Code  Civ.  Pro.  N.  Y.,  §  758] 

676.    8.  Foster    v,    Adler,    84    111.  dispenses  with  the  necessity  of  appro- 

App.  654.  priate  averments  and  proof  of  the  in- 

8,  McDowell  v.  North,  24  Ind.  App.  solvency,  or  the  inability  to  pay,  of  the 

435.                                                            •  surviving  joint  debtors,  when  joining 

A»T9.    %,  Tariaaoe  Between  Oyer  and  the  personal  representatives  of  the  de- 

Dedaratloii.  —  See  Foster  z/.  Adler,  84  ceased  debtor  as  defendants,  in  an  ac- 

111.  App.  654.  tion   upon  the  contract.    The  section 

6.  Sterrett  v.  Barker,  119  Cal.  492;  creates  the  legal  liability,  but  it  does 
Patterson  v,  Buchanan,  40  N.  Y.  App.  not  prescribe  the  procedure.  To  hold 
Div.  493:  Riley  v.  Waller.  (Supm.  Ct.  otherwise  would  be  to  lose  sight  of  an 
Tr.  T.)  23  Misc.  (N.  Y.)63;  Schmitt  v.  essential  distinction  between  the  en- 
Jacques,  26  Tex.  Civ.  App.  125.  gagement  of  a  joint  debtor  and  that  of 

Penonal  Claim  Against  Sepresentatlve.  a  joint  and  several  debtor.    That  re- 

—  See  Surrett  v.  Barker,  no  Cal.  492;  mains  as  it  always  has  been.     Upon 
O'Brien    v,    Jackson,   167    N.  Y.  31;  the  death  of  the  former*  the  survivors 
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085.  6.  AyermentofBepresentatiyeCharftcter— a.  Sufficiency 
IN  General.  —  See  note  2. 

084*  See  note  i. 

b.  Descriptio  PERSONiE  AS  SURPLUSAGE.  —  See  notes 
2,  J. 

68S.  7.  Denial  of  Bepresentatiye  Capacity  —  a.  In  General. — 
See  note  2. 

086.  8.  Plea  of  Plene  Administrayit  —  At  Oommon  Lav.  —  See 
note  I. 

B87.  In  Xany  of  the  Vnltad  SUtat.  —  See  note  2. 

9.  inigokmi  —  a.  General  Requisites  —  oosfsnaitj  to 

Ploadingi.  —  See  notes  3,  5. 

•89.  d.   Payable  in  Due  Course  of  Administration. 

—  See  note  3. 

691.  ^.  QuANDO  AcciDERlNT.  —  See  notes  i,  4. 

093.  /.  As  Confession  of  Assets — At  Oommoii  Law.  —  See 

note  7. 

094.  10.  Enforcing  Judgments  de  Bonis  Testatoris  or  Intestati  — 

At  Commoii  Law.  —  See  notes  i,  4. 

m.  BinTs  IN  Equitt  bt  avb  Against  Ezsgutobs  anb 
Administbatobs  —  1.  As  Parties  in  Chancery  Generally.  —  See 
note  7. 

become  principal  debtors,  and  it  is  then  68ft*    2*  Harte  v.   Fraser,   104  11). 

their  duty  to  discharge  the  obligation  App.  201.     See  also  Barr  v,  Sullivan, 

assamed:  although   they  would   have  75  Miss.  536.  holding  that  the  plea  of 

the  right  to  compel  contribution  from  n^  ungues  administrator  admits  that  the 

the  estate  of  the  deceased.'*  claim  is  valid  as  sued  on. 

681.    2.  Sterrett  /a  Barker,  119  Cal.  686.      1.    By    Amondmoiit.  —   See 

492.     Compare  Pabst    Brewing   Co.   v,  Parker  v.  Salmons,  113  Ga.  X167. 

Small,  83  Minn.  445.  687.    2.  New  Jenej* —  See  Brown 

S.  New   York.  —  See    Metropolitan  v.  Howell,  68  N.  J.  L.  292. 

Trust  Co.  V.  McDonald,  52  N.  Y.  App.  8.  See  Saperstein  v.  tJllman,  168  N. 

Div.  424:  Magoun  v.  Magoun,  84  N.  Y.  Y.  t^t^  aJJUrming ^^'^.  Y.  App.  Div.446. 

App.  Div.  232 ;  Blum  v.  Dabritz,  (Supm.  6.  A  ^reign  Judgment  Against  an  Ad- 

Ct.  App.  T.)  39  Misc.  (N.  Y.)  800.  minlitrator  Individiially  is  not  binding 


2.  Winters  v,  Drake,  102  Fed.  in  another  jurisdiction  when  it  appears 

Rep.  545,  citing  obiter  8  Encyc.  of  Pl.  that  the  question  of  his  personal  lla- 

AND  Pr.  683.  bility   was   noi    raised   in  the  action. 

Avenn«nti  Held  Suffident.  —  In  an  ac-  Burton  v.  Williams,  63  Neb.  431. 

tion  against  an  executor  the  declaration  689*    8.  Moore  v,  Russell,  133  Cal. 

need   not  contain  the  allegation   that  297;  Kilpatrick  v.  Haley,  14  Colo.  App. 

letters  of  administration  were   issued  399;  Jones  v.  Illinois  Cent.  R.  Co.,  106 

under  the  will  of  the  deceased.     Dur-  111.    App.    597;     Prefontaine    v,    Mc- 

brow  V.  Eppens,  65  N.  J.  L.  10.  Micken,  16  Wash.  16.     See  Smythe'v. 

•84.    1.  Kley  v,  Higgins,  59  N.  Y.  U.  S.,  188  U.  S.  156. 

App.  Div.  58],  reversing  33  Misc.  (N.  691.  1.  Morse  v.  Pacific  R.  Co.,  191 

Y.)  367.  III.  3^6,  citing  8  Encyc.  of  Pl.  and 

2.  See  Glisson  v.  Weil,  117  Ga.  842.  Pr.  169.    See  also  Parker  v,  Salmons, 

S.  Williamson  v,  Stevens,  84  N.  Y.  113  Gb.  1167. 

App.  Div.  518;  Kley  v.  Higgins,  59  N.  4.  See  Hollis  v.  Sales,  T03  Ga.  75. 

Y.  App.  Div.  581,  reversing  33   Misc.  699.  7.  Parker  v,    Latimer,    59    S. 

(N.  Y.)  367;  Genet  r.  De  Graaf,  27  N.  Car.  330. 

Y.  App.  Div.  238.    See  also  Amsterdam  694.  1.  See  Porter  v,  Rountree,  iii 

First  Nat.  Bank  v.  Shuler,  153  N.  Y.  Ga.  369,  holding  that  a  statement  in  a 

163.  judgment  de  bonis  testatoris  that  it  "  is 
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OOS,  See  note  2. 

OOO.  3.  Capacity  to  Sue  Acquired  Pending  Suit.  —  See  note  2. 
4.  Averment  of  Bepresentative   Capacity  as   Flaintiffii  — 
a.  Sufficiency  in  General. — See  notes  4,  5. 

097.  5.  Objection  for  Want  of  Bepresentatiye  Capacity  —  a.  As 
Plaintiffs.  —  See  note  6. 

6.  Multifariousness  in  BilL  —  See  note  9. 

098.  7.  Decree.  —  See  note  i. 

8.  Bills  for  Instructions  —  Szeontor.  —  See  note  3. 
Adminifltrator.  —  See  note  5. 

099.  IV.  Suits  Between  Corepresentatiyes  —  21  In  Equity. 
—  See  note  6. 

700.  v.  Suits  bt  and  Against  Foreiqn  Ezscutobs  Avn 
Abministbatobs  —  1.  Suits  by  Foreign  Executors  and  Administra- 
tors—tf.  Incapacity  to  Sue  in  Official  Character  — (i) 
General  Rule  of  Disability  to  Sue.  —  See  note  2. 

not  to  be  a  person&l  judgment  against  *'  Martin  v.  Fowler,  51  S.  Car.  164,  it  was 

the  executor  does   not    preclude    the  held  that  where  the  defendant  by  his 

plaioiiff  from   bringing  suit   upon   it  answer  admitted  the  right  of  the  plain- 

against  the  executor  personally,  sug-  tiffs    to    sue    in    their    representative 

gesting  a  devastavit.  capacity,  he  was  estopped  from  after- 

M4*    4.  See  Parker  v.  Latimer,  59  S.  wards  denying  it. 

Car.  330,  wherein  it  was  said:  "On  the  9.  See  Triplett  v.  Woodward,  98  Va. 

issue  of   devastavit,    notwithstanding  187. 

return  of  nnlia  bona,   which   is  only  M§*    1.   Whan    Penonal    SzoeatioB 

prima  facie  evidence  of  a  devastavit,  Aathorlied.  —  Civ.    Code    Ala.    (1896), 

the  executor  may  show  that  the  assets  §  347,  which  authorizes  the  issuance  of 

have  been  lost  or  destroyed  without  his  an  execution  against  an  administrator 

fault,  after  the  judgment  ^/r^i'iiiV /^j/a-  personally   after    the    return  of  "no 

toris^  or  have  been  removed  from  him  property  "  on  an  execution  from  the 

bv  the  couri.  or  have  been  paid  out  by  Circuit  Court,  has  been  constraed,  in 

him  on  claims  having  priority."  connection    with   section   857,   as  au- 

7.  Vason   v.   Clanton,   loa  Ga.  540;  thorizing     like     proceedings     in     the 

Kempton  v.  Bartine,  60  N.  J.  £q.  411.  Chancery  Court.      Whetstone   v.   Mc- 

See  also  Ward   v.  Ward,  12  Ohio  Cir.  Queen,  137  ^la.  301. 

Dec,  5Q.  A  Fereonal  Deeree  Against  ExMUinri  da 

Bill  for  Beseiition  of  Conveyanee.  —  See  Son  Tort  is  proper  where  they  jointly 

Somervaiil  V.  McDermoit,  116  Wis.  504.  converted  certain    notes    which   were 

695.  S.  Willard  r.  Goddard,  (Tenn.  not  returned  as  assets  of  the  estate, 

Ch^  i8q8)  48  S.  W.  Rep.  397.  and   they  cannot  contend   that   these 

8.  Martin   v.    Fowler,    51   S.  notes  are  assets  to  be  collected  only  by 


Car.   164,  citing  8  Encyc.  of  Pl.  and  an    administrator    to     be    appointed. 

Pr.  696.  Weaver  v.  Williams,  75  Miss.  945. 

4,  Xhily  Qualified. —  In  Boyer  v.  Rob-  8.  Stevens  v.  Clough,  70  N.  H.  165: 

inson,  26  Wash.  117,  it  was  held  that  Baldwin  v.  Tucker,  61  N.  J.  Eq.  412. 

an  averment  that  the  plaintiffs  were  affirmed  (N.  J.  1902)  55  Atl.  Rep.  1132. 

duly  qualified  and  acting  executors  was  5.  See  Brasswell  v.  Brown,  112  Ga. 

sumcieni.  and  that  an  allegation  that  740.     See  also  Triplett  v.  Woodwaid, 

letters  testamentary  had  been  granted  98  Va.  187. 

to  them  was  immaterial.  6M.    6.  Peterson  r.  Vanderburgh, 

6.  Otto  V.  Regina  Music-Box  Co.,  87  77  Minn.  218  Uiting  8  Encyc.  of  Pl. 

Fed.   Rep.   510.     See  also   Boswell  v.  and  Pr.  699];  Ely  v,  Ely,  (N.  J.  igoi) 

Thiffpen.  75  Miss.  308.  holding  that  it  50  Atl.  Rep.  657,  affirmed  xn  (N.  J.  IJ02) 

Is  not  usual  nor  necessary  in  suits  by  53  Atl.  Rep.  1125;  Ruggles  v.  O'Brien, 

administrators  to  state   when  the  in-  79  N.    Y.   App.   Div.  641.      See  also 

testate  died.  Blackburn  v.  Fitzgerald,  130  Ala.  584. 

W7.    e.  WaiTttr'  of   Objaotion.— In  700.  8.  Lusk  c.    Kimball.  87  Fed. 
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703.  (2)    Capacity  Acquired  Pending  Suit  —  (a)  Bj  TaUnf  0«t 

DMMttie  AadllMrj  LetUrs  —  At  Common  Law.  —  See  note  3. 

704.  (b)  By  Complianoo  with  tututorj  ConditioiM.  —  See  note  3. 

705.  (3)  Statutes  Authorizing  Actions  in  Official  Character  — 
XalArgomoiit  of  GommoA-law  Powtr.  —  See  notes  I»  2. 

700.  See  note  i. 
708.  See  note  i. 

Boopo  and  Zffoot.  —  See  note  2. 

b.  Capacity  to  Sue  in  Individual  Character  — 

(i)  General  Statement  of  Rule.  —  See  note  8. 

710.  (2)  Applications   of  Rule  —  Aetioiii  on  Jvdgmonto*  —  See 
note  I. 

711.  c.  Actions  BY  Assignees  of  Foreign  Representa- 
tives. —  See  note  6. 

719.  d.  AVERME^'T  OF  OFFICIAL  CHARACTER  —  (i)  Necessity 
and  Sufficiency  of  Averment.  —  See  note  i. 

(2)  Averment  of  Official  Character  as  Surplusage,  —  See 
note  7. 

Rep.  545  [citing  8  Encyc.  op  Pl.  and  statute.    Baecker  v,  Carr,  60  N.  J.  Eq. 

Pr.  700,  701].     See  also  the  following  300. 

cases:  7W,     1.   Kansas.  —  Donifelscr    v. 

Missouru  —  Wolf  v.  Sun  Ins.  Co.,  75  Heyl,  7  Kan.  App.  606,  following  Cady 

Mo.  App.  306.  V.  Bard,  21  Kan.  667,  ciied  in  the  origi- 

Nevada,  —  Price  v.  Ward,   25   Nev.  nal  note. 

903.  Ohio. —  Popp  V.  Cincinnati,  etc.,  R. 

Nrw   York,  —  Taylor   v,  Syme«    162  Co  ,  96  Fed.  Rep.  465. 

N.  Y.  513;  Flandrow  v.  Hammond,  13  8.  Georgia.  —  See  Jones  v,  Ciiett.  114 

N.  Y.  App.  Div.  325.  Ga.  673.  construing  2  Code  Ga.  (1893), 

Ohio,  —  Matter  of  Crawford.  68  Ohio  g  3521. 

St.  58.  706,    1.  Kow  Jersey.  —  See  Baecker 

Pennsylvania,  —  Mansfield  v,  McFai-  v,  Carr,  60  N.  J.  Eq.  300  (statute  requtr- 

land,  24  Pa.  Co.  Ct.  591.  ing  filing  letters  in  ofilce  of  reglstel:  of 

South  Carolina.  —  Hey  ward   v,   Wil-  Prerogative  Court). 

Hams,   57    S.   Car.   235;   Stoddard    v.  7M«    1.  Kontudcy.  —  See  Steitler  v. 

Aiken.  57  S.  Car.  134.  Helenb^ish.  (Ky.  1901)  61  S.  W.  Rep. 

Tennessee. — See  Ellis  c  Northwest-  701 ;  Swift  v.   Donahue,  104  Ky.  I37, 

ern  Mut.  L.  Ins.  Co.,  100  Tenn.  177,  a  construing    Stat.  Ky.  (1903),  §g  3878, 

ball  in  equity.  3879. 

Texas,  —  Hynes  v.   Winston,   (Tex.  2.  Comp.  Stat.  Neb.  (1901),  g  2838; 

Civ.  App.  1899)  54  S.  W.  Rep.  1069.  Burton  v.  Williams.  63  Neb.  431. 

United  States,  —  Cosgrove  v,  U.  S.,  8.  Distinotion.  —  See     Stoddard     v, 

33  Ct.  CI.  167.  Aiken,  57  S.  Car.  134. 

703.  3.  Lusk    V,  Kimball,  87  Fed.  710.    1.  See  Green  v,  Heriuge,  63 

Rep*  545*     But  see  Hodges  v.  Kimball,  N.  J.  L.  455. 

(C.  C.  A.)  qi  Fed.  Rep.  845.  711,    6.  Contra,  —  Hevward  v,  Wil- 

7M.  8.  Under  a  Kew  Jersey  Statute  liams,  57  S.  Car.  235,  holding  further 

proTiding  that  a  copy  of  foreign  letters  that  the  objection  thai  the  assignee  of 

be  filed  in  the  ofllce  of  the  register  of  a  foreign  executor  cannot  sue  may  be 

the  Prerogative  Court    prior    to    the  made  by  oral  demurter. 

bringiag  or  prosecution  of  an  action  by  719.    1.  See  Hey  ward  v.  Williams, 

a  foreign  representative,  it  was  held  57  S.  Car.  235;  Jerkowtki  v,  Marco, 

that   where   the  defendant,  a  foreign  56  S.  Car.  241. 

repteseoiative,  brought  a  cross-bill  and  7.  Jerkowski  v,   Marco,   56  S.  Car. 

filed  his  letters  before  final  hearing,  it  241,  citing  8  Encyc.  of  Pl.  and  P&. 

was  a  sufficient  compliance  with  the  712. 
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718.  e.  Objection  for  Incapacity  to  Sue,  aito  Waiver 

OF  Objection  —  where  Defect  Doee  Kot  Appear  of  Seoord.  —  See  note  I. 

714.  Waiver  of  ObjeeUon.  —  See  note  I. 

2.  Suits  Against  Foreign  Executors  and  AdministratorB  — 

a.  General  Rule  of  Exemption  from  Suit.  —  See  note  3. 

715.  b.  Exceptions  to  Rule  —  (i)  At  Law.  —  See  note  i. 
(2)  In  Chancery,  —  See  note  3. 

717.  VL  Actions  on  Administbatiok  Bonds --1.  Veoessitjrof 

Preliminary  Judgment  or  Decree.  —  See  note  4. 
719.  See  note  i. 

2.  Leave  ^o  Sue  —  a.  When   Necessary  and   How 

Obtained  —  when  Neoeesary.  —  See  note  3. 


T13*  1.  Johnson  v.  Kyser,  127  AU. 
309;  Berlin  v.  Sheffield  Coal,  etc.,  Co., 
124  Ala.  322. 

714.  1.  Johnson  v.  Kyser,  127  Ala. 
309;  Berlin  v.  Sheffield  Coal,  etc.,  Co., 
124  Ala.  322;  Hodges  v.  Kimball,  (C. 
C.  A.)  91  Fed.  Rep.  845.  But  compare 
Stoddard  v,  Ailcen,  57  S.  Car.  134. 

3.  CoMi  at  Law.  —  Jefferson  v.  Beall, 
1x7  Ala.  436;  Eliing  v.  Biggsville  First 
Nat.  Bank.  173  III.  368,  affirming  68 
111.  App.  204;  Burton  v.  Williams,  63 


717.  4.  Craddock  v.  Browning,  70 
S.  W.  Rep.  684,  24  Ky.  L.  Rep.  1074 
(suit  for  devastavit;;  Hayes  v.  Dugas. 
51  La.  Ann.  447;  Municipal  Ct.  v. 
Wilbour.  23  R.  I.  95.  See  also  Schar* 
m  nn  v,  Schoell,  38  N.  Y.  App.  Div. 
528.  And  see  Richardson  v.  Whit- 
worth,  103  Ga.  741.  holding  that  except 
as  provided  in  2  Code  Ga.  (1895),  g  3503, 
enumerating  the  circumstances  under 
which  an  action  may  be  brought  on  an 
administrator's  bond  without  first  hav- 


Neb.    431;      Ferguson     v.     Harrison)  ing  obtained  judgment  against  the  ad- 

(Supm.  Ct.  Spec.  T.)  27  Misc.  (N.  Y.,  ministiator.  a  creditor  of  an  intestate 

380;  Flandrow  7\  Hammond,  13  N.  Y.  cannot  maintain  an  action  against  the 

App.  Div.  325.     See  also  Johnston  v,  administrator  showing   a   devastavit. 

McKinnon,  129  Ala.  223,  holding  thai  a  and  this  is  not  shown  by  introducing  in 

foreign  judgment  against  a  personal  evidence  a  yMAgmtnt  guanda  accidcrint 


representative  furnished  no  ground  for 
a  suit  in  Alabama  against  the  same 
person  as  personal  representative  under 
appointment  in  that  state;  Scruggs  v. 
Scruggs,  105  Fed.  Rep.  28. 

Casee  In  Equity.  —  State  v.  Fulton, 
(Tenn.  Ch.  1898)  49  S.  W.  Rep.  297. 
See  also  Filer,  eic,  Co.  v.  Rainey.  120 
Fed.  Rep.  718,  holding  that  in  Illinois 
a  foreign  executor  cannot  be  sued  in 


against  an  administrator  </r  ^<wix  ff^w. 

Necessity  of  Two  Prior  Judgments.— 
In  Virginia  and  West  Virginia  sXRiuies 
have  been  passed  dispensing  with  a 
second  suit,  and  allowing  action  on  the 
bond  at  once  upon  the  return  of  an 
execution  nulla  bona,  Thompson  v, 
Mann,  53  W.  Va.  432. 

Conclnsiveneis  of  Judgment  or  Decree. 
—  Bird  V,  Mitchell,  101  Ga.  46;  Ameri 


either  a  state  or  a  federal  court  in  the  can  Surely  Co.  v,  Piatt.  (Kan.  1903)  72 

absence  of    property  of    the   testator  Pac.  Rep.  775;  Burgess  v.  Young.  97 

situated  in  the  stale.     Compare  Mont-  Me.  386;  McMahan  v.  Smith,  24  N.  Y. 

gomery  v.  Boyd,  78  N.  Y.  App.  Div.  64,  App.  Div.  25;  Joy  v.  Elton,  9  N.  Dak. 

715,     1.  See  Ferguson  v.  Harrison,  428.     See  also  Matter  of  Gall,  47  N.  Y. 

(Supm.   Ct.   Spec.  T.)  27  Misc.  (N.  Y.)  App.  Div.  490. 

380,  citing    Field    v.   Gibson,   20   Hun  719.     1.  Wallber  v.  Wilmanns,  116 

(N.  Y.)  274,  to  the  point  that  an  action  Wis.  246      See  also  Fuller  v,  Dupont, 


cannot  be  maintained  in  AVtit  York 
against  a  person  in  the  character  of 
executor  de  son  tort. 

3.  Kentucky. —  See  Keiningham  v. 
Keiningham,  71  S.  W.  Rep.  497,  24  Ky. 
L.  Rep.  1330,  citing  M anion  i*.  Tits- 
worth,  18  B.  Mon.  (Ky.)  597,  cited  in 
the  original  note. 

In  Tenneeeee.  —  See  State  v.  Fulton, 
(Tenn.  Ch.  1898)49  S.  W.  Rep.  297. 


183  Mass.  596  (action  for  benefit  of  ad- 
ministrator de  bonis  non);  Fuller  v. 
Cushman,  170  Mass.  286  (action  for 
failure  to  account). 

8.  Under  the  Manaehiuetti  8UUte 
(Rev.  Laws  Mass.  1902,  c.  149,  ^  20, 
23),  authority  from  the  probate  conit 
need  not  be  obtained  before  bringing 
an  action  on  the  bond  of  an  execntor 
by   a  creditor  to  enforce  a  judgment 
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719.  Applieati«a  for  Laaye.  — See  note  5. 

790.  See  note  i. 

r.  Order  Granting  Leave.  —  See  note  6. 
^.  Fartiei — a.  Plaintiffs.  —  See  note  9. 

791.  See  note  2. 

733.  4.  Deolaratioiior  Complaint—^.  Requisite  Averments. 
—  See  notes  2,  6,  7,  9. 

734.  ^.  Assignment  OF  Breaches  —  KeooMity  of  Anignmtnt. — 
See  note- 1. 

Beveral  Breaehei  Kay  Be  Joined.  —  See  note  3. 
7Slff.  One  Good  Aarignment  Snffieient.  —  See  note  I. 

ngaiost  him.     McKim  v.   Roosa,   183  etc.,  Co.,  (Supm.  Ct.  Spec.  T.)  32Misc. 

Mass.  510.  (N.  Y.)  424;  Dunne  v,  American  Surety 

VewTork  Code.  —  As  to  the  construe-  Co.,  43  N.  Y.  App.  Div.  91. 

tlon  of  Code  Civ.  Pro   N.  Y.,  g§  2606-  North    Carolina,  —  See    Laflfcrty    v, 

2609,  see  Dunne  v.  American  Surety  Young,  125  N.  Car.  296. 

Co.,  43  N.  Y.  App.  Div.  qi,  34  Misc.  731.    2.  Party  Aggrieved.  —  The  as- 

(N.  Y.)  584.  signee  of  a  claim  against  an  adminis- 

An  Administrator  do  Bonis  Kon  Is  Not  trator  is  a  party  aggrieved,  within  the 

a  Pnblio  Ofleer  within  the  meaniigof  meaning  of  the  Alabama  statute  (Civ. 

Code  Civ.  Pro.  N.  Y.,  gg  1888,  1890,  Code  Ala.  1896,  §  14),  and  can  maintain 

providing  that  leave  of  court  must  be  an  action  on  the  bond  to  recover  the 

obtained  to  prosecute  the  official  bonds  amount  of  the  claim.   Jacobs  r.  Bogart, 

of  public  officers  in  general,  when  a  i28i!Ala.  678. 

special  provision  is  not  otherwise  made  ^orih    Carolina. — See    La£ferty    f. 

by  law.     Dunne  v.   American  Surety  Young,  125  N.  Car.  296. 

Co.,  43  N.  Y.  App.  Div.  91.  723.    8.  See  Rogers  v.  Slate,  26  Ind. 

719.    6.  RoSeris    v.   Weadock,    98  App.  144. 

Wis.  400.     See  also  Fuller  v.Cushman,  6.  Rutenic   r.  Hamakar,  40  Oregon 

170  Mass.  286.  444. 

790.    1.  Wallber  v.  Wilmanns.  116  7.  Rutenic  v,   Hamakar,  40  Oregon 

Wis.  246;  Roberts  v.  Weadock,  98  Wis.  444;  Municipal  Ct.  v,  Wllbour,  23  R. 

400.  I.  95.     See  also  Miller  v,  Ganser,  87 

6.  Wallber  v.   Wilmanns,  116  Wis.  Minn.  345. 

246;  Roberts  v.  Weadock,  98  Wis.  400.  9.  Meservey  v.  Kalloch,  97  Me.  91. 

9.  Action  by  Administrator  de  Bonis  734.    1.  Averment  of  Assets  Beceived. 

Von  —  Statutory  Rule  —  California.  —  —  Rutenic  v.  Hamakar,  40  Oregon  444. 

Slater  z^.  Mc A voy,  123  Cal.  437.  Failure  to  Pay  Over  to   Saooeosor. — 

Indiana.  —  Ormes  v.  Brown,  22  Ind.  Rutenic  v.  Hamakar,  40  Oregon  444. 

App.  569:  Sheeks  v.  Stale,  156  Ind.  508.  Failure  to  Bender  Aooonnt.  —  The  as- 

Kansas.  —  American   Surety   Co.   v.  signment  of  a  breach  based  upon  the 

Piatt.  (Kan.  1903)  72  Pac.  Rep.  775-  administrator's  neglect    to   render  an 

Maine. — See  Meservey  v.  Kalloch,  account  of  his  administration   is  de- 

97  Me.  91,  holding  that  an  administra-  murrable  unless  it  is  further  alleged 

tor  de  bonis  non  can  institute  a   suit  that  he  has  been  cited  to  render  an  ac- 

against  his  predecesfior  and  his  sureties  count  as  required  by  statute.     Probate 

only  in  respect  to  the  unadministered  Ct.  v.  Carr,  20  R.  I.  592. 

property  of  the  intestate  and  the  un-  Other  Instances.  —  McAllister  v.  Peo- 

converted  proceeds  of  property  sold,  pie,  28  Colo.  156;  Blagden  v.  U.  S.,  18 

Except  as  to  the  unadministered  estate  App.  Cas.  (D.  C.)  370;  Rogers  v.  State, 

he  is  not  a  **  person  interested  person-  26  Ind.  App.  144;  Rutenic  v.  Hamakar, 

ally  or  in  any  official  capacity  "  within  40  Oregon  444;  Municipal  Ct.  f .  Mc- 

the  meaning  of  Rev.  Siat.  Me.  (1883),  EUoy,  19  R.  I.  712.     See  also  Probate 

c.  72,  8  10,  nor  a  '*  party  interested  "  Ct.  v.  Potter,  (R.  I.  1903)  55  All.  Rep. 

within  the  meaning  of  section  16,  au-  524. 

thoriziog  such  a  person  to  maintain  a  3.  Probate  Ct.  v.  Carr,  20  R.  I.  592. 

suit  upon  a  probate  bond.  739.    1.  Probate  Ct.  v.  Carr,  20  R. 

New  York.  —  Flanagan  v.  Fidelity,  I.  592. 
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795.  5.  Pleas  —  Kon  Xit  FMinm.  —  See  note  2. 

Plene  Administraylt. —  See  notes  7,  8. 

6.  Judgment  and  Subsequent  Proceedings.  —  See  note  9. 
790.  7.  Bemedy  in  Equity  —  Jnrisdietion  of  Equity.  —  See  note  4. 

797.  See  note  1. 

798.  Forties.  —  See  note  I. 

Prior  Judgmont  or  Dooree.  —  See  note  4. 
Lmto  of  Court.  —  See  note  5. 

730.  VII  Costs  iv  Actioks  by  and  Aoahtst  Bzbcvtobs  avd 
Admivistbatobs  —  1.  When  They  Are  Plaintiflb  at  Law.  —  See 
note  I. 

2.  When  They  Are  Defendants  at  Law  —  Whoa  Bntitlid  to 
Costs.  —  See  note  3. 

731.  When  Snlgaotod  to  Coats.  —  See  note  I. 

3.  By  Statutory  Begulation.  —  See  notes  2,  3,  4. 

7!i5.    2.  See  Culiy  z/.  People,  73  III.  first  established.    See  also  Zurfluh  r. 

App.  501,  holding  that  the  pleaof  non  est  Smith,  135  Cal.  644. 

factum  raised  the  question  of  the  de-  A  Judgment  bj  Default  against  an  ad- 

livery  as  well  as  of  the  signing  of  the  ministratrix  is  not  sufficient  upon  which 

bond,  as  a   bond  is  not  "  executed  "  to   base  an  equitable   action  on    her 

until  it  is  signed,  sealed,  and  delivered,  bond,  as  it  is  not  made  to  appear  that 

7.  Compare  Bird  v.  Mitchell,  loi  Ga.  there  has  been  any  disobedience  of  any 
46.  mandate  issuing  from  the  surrogate  or 

8.  See  Burgess  v.  Young,  97  Me.  386,  that  the  statutory  remedies  applicable 
holding  that  the  sureties  on  an  admin-  to  surrogates'  courts  could  not  have 
istrator's  bond  can  in  an  action  on  it  been  invoked.  Scharmana  v,  Schoell. 
plead  nulla  bona  or  plene  administravit,  38  N.  Y.  App.  Div.  528,  distinguisking 
Compare  Municipal  Ct.  v.  McElroy,  19  BischofI  v.  £nge],  10  N.  Y.  App.  Div. 
R.  I.  712.  240. 

9.  See  Wallber  v,  Wilmanns,  116  6.  See  Dunne  v.  American  Surely 
Wis.  246.  Co.,  43  N.  Y.  App.   Div.  91,  holding 

796,  4.  Other  Caiao.  —  See  Ameri-  that  in  a  suit  in  equity  by  an  adminis- 
can  Surety  Co.  v.  Piatt,  (Kan.  1903)  72  trator  de  bonis  non  against  the  surety 
Pac.  Rep.  775.  upon  his  predecessor's  bond,  leave  to 

797,  1.  See  Thompson  v.  Mann,  53  prosecute  the  bond  is  not  essential  to 
W.  Va.  432,  holding  thac  equity  has  no  its  maintenance. 

jurisdiction    of    a    suit    by    a   single  T30.  1,  Holburn  r.  Pfanmiller.  (Ky. 

creditor  of  a  decedent,  suing  for  him-  1903)  71  S.  W.  Rep.  940.     Compare  Mc- 

self,  against  the  administrator  and  the  Gerty  v,  McGerty,  (Ky.  1899)  52  S.  W. 

sureties  on  his  bond,  on  a  legal  de-  Rep.  823,  holding,  where  an  executrix 

mand,    where  the  adminisirator  has  allowed  an  action  to  be  brought  in  her 

made    settlements  according   to  law,  name  as  such,  but  did  not  approve  of 

unless  the  bill  seeks  to  surcharge  or  bringing  it,  that  costs  should  be  paid 

falsify  such  account.  out  of  the  estate. 

T98.    1.  See  Slater  v,  McAvoy,  123  8.  Matter  of  Adams.  51  N.  Y.  App. 

Cal.    437.       See    also    Scharmann    v.  Div.  619,  a^rmr^/ 166  N.  Y.  623. 

Schoell,  23  N.  Y.  App.  Div.  398,  hold-  731.  1.  SeeGHsson  v,  Weil,  117  Ga. 

ing  that  where  an  administratrix  col-  842;  De  Loach  v.  Sarratt,  58  S.  Car. 

lected   the   moneys  of   the  estate  and  117. 

appropriated  them  to  her  own  use  and  8.  In  Kew  Jersey  costs  are  not  re- 

either  absconded  or  kept  herself  so  con-  coverable    against    an    administrator 

cealed  that  it  was  impossible  to  serve  prosecuting  in  the  right  of  his  intestate, 

her  with  process,  it  was  not  necessary  under  Gen.  Stat.  N.  J.,  p.  2577,  ^  266. 

that  she  should  be  made  a  party  to  an  Bell  v.  Samuels,  60  N.  J.  L.  373. 

action  on  her  bond.  In  Sonth  Dakota,  by  construction  of  a 

4.  See  Slater  v.   McAvoy,   123  Cal.  statute,  where  the  judgment  did  not  by 

437,  holding  that  liability  need  not  be  its  terms  make  the  costs  ckar^able 
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788.  See  note  i. 

4.  In  Snits  in  Eqnity  —  Diseretionary.  —  See  note  3. 
7SS.  Dependant  on  Bad  or  Gtoo^  Faith.  —  See  note  I. 

upoa  the  estate,  it  was  held  that  the  O'Brien  v,  Jackson,  42  N.  Y.  App.  Div. 

administrator  was  individually  liable.  171;  Nichols  v,  Molougbney,  85  N.  Y. 

McCarthy  v.  Speed,  (S.  Dak.  1903)  94  App.  Div.  i. 

N.  W.  Rep.  411.  Unreasonable  Resistance  or  Neglect, — 

731,  8.  Wiicoasin.  —  An  executrix  As  to  the  effect  of  a  material  reduction 
who  is  also  legatee  taking  appeal  from  in  the  claim,  see  Healy  v.  Malcolm,  75 
a  judgment  in  her  own  capacity  as  N.  Y.  App,  Div.  422;  O'Brien  v.  Jack- 
legatee  is  not  liable  for  cosis  within  son,  42  N.  Y.  App.  Div.  171;  Ryan  v. 
the  meaningof  the  statute.  Roberts  z/.  McElroy,  15  N.  Y.  App.  Div.  ai6; 
Lamberton,  117  Wis.  635.  Andeison  v.  McCann,  14  N.  Y.  App. 

4.  Hew  York  —  CoiU  Civ.  Pro.,  §  i8js>  t)iv-  365,  supporting  the  doctrine  in  the 

—  Under  this  provision  of  the  code  it  note. 

has  been  held  that  a  deficiency  judg-  As  to  what  constitutes,  see  Patterson 

ment  against  an  executrix  upon  the  v.  Buchanan,  40  N.  Y.  App.  Div.  493; 

foreclosure  of  a  mortgage  is  not  *'a  Ehrenreich  v.  Lichtenberg,  (Supm.  Ct. 

judgment  for  a  sum  of  money  only  "  App.  T.)  29  Misc.  (N.  Y.)  305,  affirming 

within  the  meaning  of  the  section,  and  (N.  Y.  City  Ct.  Gen.  T.)  28  Misc.  (N. 

the  executrix   is  therefore  liable  for  Y.)  789. 

costs.     Richards  z^.  Stillman,  57  N.  Y.  Refusal  to  Refer,  —  See  DeK alb  Ave. 

App.  Div.  182,  affirmed  172  N.  Y.  632.  M.  E.  Church  v.  Kelk,  (Supm.  Ct.  Tr. 

Cade    Civ,   Pro.    N.    1'.,   %  3246,  ^  T.)3oMisc.  (N.  Y.)367;  Hoye  i'.  Flynn, 

Where  the  action  is  against  the  defend-  (Supm.  Ct.  Tr.  T.)  30  Misc.  (N.  Y.)  636; 

ants  in  their  representative  capacity,  Ehrenreich  v.  Lichtenberg,  (Supm.  Ct. 

but  the  right  to  maintain  it  and  the  App.  T.)  29  Misc.  (N.  Y.)  305,  affirming 

obligation  of  the  defendants  with  re-  (N.  Y.  City  Ct.  Gen.  T.)  28  Misc.  (N. 

spect  thereto  are  entirely  independent  Y.)  789;  Hart  v.  Hart,  45  N.  Y.  App. 

of  any  matters  which  concern  the  ad-  Div.  280;  O'Brien  v.  Jackson,  42  N.  Y. 

ministration  of  the  estate  or  the  prop-  App.  Div.  171. 

crty  of  the  deceased,  costs  are  properly  On  Special  Afotion,  —  See  Harrington 

awarded  undersection  3246 of  the  Code,  v.  Strong,  49  N.  Y.  App.  Div.  39. 

and  sections  1835  and  1846,  which  refer  Costs  on  Appeal.  —  As  to  the  granting 

solely  to  matters  constituiing  a  charge  of  costs  on  appeal  and  on  motion  for  a 

against  the  estate  at  the  time  of  the  new  trial,  see  Benjamin  v.  Ver  Nooy, 

death  of  the  deceased,  are  inapplicable.  168  N.  Y.  578,  affirming  judgment  and 

Duon  V,  Arkenburgh,  48  N.  Y.  App.  reversing  oxd^x  36  N.  Y.  App.  Div.  581. 

Div.  518,  affirmed  165  N.  Y.  669.  733.  1.  Korth  Carolina.  —  See  Valen- 

Certificate  of  Judge  or  Referee.  —  See  tine  v.  Britlon,  127  N.  Car.  57. 

as  to  the  certificate  required  by  Code  Under  an  Ohio  Statute,  no  costs  can  be 

Civ.  Pro.  N.  Y.,  §  1836  (not  the*'  last  recovered  from  either  the  adminlstra- 

scction  "  mentioned,  as  stated  in  the  tor  or  the  estate  on  a  claim  which  was 

original  note).  Weeks  v.  Coe,  76  N.  Y.  not  filed  with  the  administrator  and 

App.    Div.   310  ;    Lounsbury  v.  Sher-  demanded  within  a  year  aftei  he  quail- 

wood.  53  N.  Y.  App.  Div.  318;  Patter-  fied.     Roe  v.  Hunter,  8  Ohio  Dec.  423. 

son  v,  Buchanan,  40  N.  Y.  App.  Div.  8.  Brickie  v.  Leach,  55  S.  Car.  510. 

493;  Ryan  v,  McElroy,  15  N,  Y.  App.  See  also   Bentley  v.   Bentley,  (N.   J. 

Div.  ai6.  1897)  38  Atl.  Rep.  286,  where  an  execu- 

Afismanagement  or  Bad  Faith.  —  See  trix  was  held  liable  personally  for  costs 

Harrington  v.  Strong,  49  N.  Y.  App.  in  an  action  by  the  heirs  to  restrain 

Div.  39.  from  waste. 

Presentment  of  Claim. —  As  to  suffi-  T35,  1.  See  Stein  way  v.   Von   Bcr- 

ciency  of  presentment  of  claim,  see  nuth,  82  N.  Y.  App.  Div.  596. 
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EXHIBITS. 

7S8.  ni  Exhibits  to  PLiADives  — 1.  What  fflundd  Be  Bx^ 

hibited.  —  See  note  4. 
7S0.  See  note  i. 

739.    4.  Gise  v.  Cook,  152  Ind.  75;  Athens  Car,  etc.,  Co.  9.  EUbree.  19  Pa. 

Day,  eic.  Lumber  Co.  v.  Mack,  (Ky.  Super.  Cc.  618.     But  the  objectioo  cao- 

1902)  69  S.   W.   Rep.  712  (mottgage);  not  be  raised  for  the  first  time  in  the 

Nagengast  </.   Alz,  93  MJ.  522;  Acme  appellate  court.     McGonnigle  tr.   Mc- 

Mfg.  Co.  V.  Reed,  181  Pa.  St.  382,  hold-  Goonlgle.  5  Pa.  Super.  Ct.  168;  Chad- 

ing  that  the  Pennsylvania   Procedure  ron  Fitst  Nat.  Bank  v.  Engelbercht,  58 

Act  of  May  25,  18R7,  which   requires  Neb.   639.  in   which  last  case  it  was 

that   the   statement  "  shall  be  accom-  further  held  that  in  Nebraska  the  ob- 

panied  by  copies  of  all  notes,  coniiacts,  jection  must  be  by  motion,  and  nol  by 

book-entries,     »     ♦     ♦     upon  which  demurrer. 

plaintiff's  claim  Is  founded,"  is  abso-  So  in  Kentucky  it  is  no  ground  of  de- 

lulcly  imperative.  rourrer  to  a  petition  that  the  bond  sued 

Action    by    Assignee. —  Hard! son    v,  on,  or  an  official  copy  of  it,  was  not 

Mann,  20  Ind.  App.  404  (assignment  filed  with  the  pleading.    Tetryr.  John- 

of  lease).     See   also   Indiana  Natural  son,  109  Ky.  589. 

Gas,  etc.,  Co.  v.  Ilinton,  159  Ind.  398.  And  in  Georgia^  upon  the  hearing  of 

Copy  of  Judgment.  —  Kelley  v,  liouts,  a  demurrer  to  the  petition  in  an  action 

30  Ind.  App.  474.  on  a  contract,  the  plaintiff  may  make 

Matters  of  Evldenoe.~J  ester  z'.Gustin,  oral  profert  of   the   contract;  but  the 

158  Ind.  287  (evidences  of  title).  belter  practice  is  to  set  out  the  con- 

Matter  of  Defense.  ~  Jillson  v.  Restein,  tract  in  the  petition,  in  substance,  or  to 

15  Pa.  Super.  Ct   656,  holding  thai  in  exhibit  if  thereto  in  here  verba,    Chi- 

/'^/injr^'/t/dma  an  affidavit  of  defense  re-  cago    Bldg.,   etc.,    Co.    v.    Talbotton 

lying  on  letters  written  by  the  plaintiiT  Creamery,  etc  ,  Co..  106  Ga.  84. 

should    have    copies   of    such   letters  An    Initmment   Which    Is   Hot  the 

attached  instead  of  merely  stating  their  Foandation  of  the  Aetioa  has  no  weight 

substance.  as  an  exhibit  though  attached  to  the 

Speoifieations  nnder  Contract.  —  Where  complaint.    Farmers' Co-operative  Ins. 

a  written  contract  between  the  parties  Assoc,   v.   Nolan,   26   Ind.   App.  514; 

is  the  foundation  of  the  action,  an  ex-  Allen  v.  Toner,  24  Ind.  App.  121. 

hibit  of  the  specifications   under  the  In  Mlssonri,  where  a  suit  in  a  jas- 

contract  is  not  necessary  to  its  proper  tice's  court  founded  on  a  lease  is  by 

construction.      Gilmore    v.   Ward,   22  change  of  venue  taken  to  the  court  of 

Ind.    App.   106.     See  also  Bird  v,  St.  another  justice,  under  Rev.  Stat.  Mo. 

John's  Episcopal  Church,  154  Ind.  138.  (1899),  §  3853,  if  the  lease  is  filed  with 

A  Literal  Copy  of  a  Kote  Is  Kot  Required  the  justice  who  tries  the  case,  before 

in  an  action   of    assumpsit.     A   copy  the  jury   is  sworn  or  the  trial  com- 

which  is  substantially  conect  and  saffi-  menced,  it  cures  the  omission  to  file  it 

ciently  accurate  to  identify  the  claim  in  the  first  instance.     Nor  is  it  neces- 

and  not  mislead  the  defendant  meets  sary  that  there  should  be  a  docket  entiy 

the  purpose.     West  v.  Darcy,  20  R.  I.  showing  the  filing  of  the  lease  if  it  is 

311.  attached  to  and  is  among  the  original 

Eifeot  of  Failnre  to  Append  Copy.  —  papers.     McDermott  v,  Dwyer,  91  Mo. 

Failure  to  append  to  the  statement  of  App.  185. 

claim  a  copy  of  the  writing  sued  on  739.     1.    The    Initmment    May  Be 

may  defeat  judgment  for  want  of  suffi-  Copied  into  the  Pleading  under  the  Av- 

cient  affidavit  of  defense,  and  may  sub-  braska  statute,  instead  of  attached  as 

ject  the  plaintiff  to  a  rule   for  more  an  exhibit.     Holt  County  Bank  v.  Holt 

specific  statement  or  to  a  demurrer.  County,  53  Neb.  827. 
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740.  3.  How  Far  Part  of  Pleading  —  a.  Of  Bill  in  Equity. 
—  See  note  2. 

*.  Of  Pleading  at  Law  and  under  Code.  -<-  See 
notes  3,  4. 

741.  See  note  i. 

Undtr  Bututat.  —  See  notes  2,  3. 
74S.  See  note  i. 

740*     9.   See    American    Freehold  1902)  69  Pac.  Rep.  105,  holding  that  a 

Land  Mortg.  Co.  v.  McManus,  68  Ark.  contract  is  sufficiently  pleaded  if  it  is 

263;  Brunner  v.  Equitable  L.  Assur.  attached  to  the  complaint  and  by  apt 

Soc.,  100  111.  App.  23.     And  see  Bills  allegation  made  a  part  thereof;  Cave 

IN  Equity.  v.  Gill,  59  S.  Car.  256,  quoting  8  Encyc. 

Where  an  Avennent  of  the  Bill  Is  Con-  of  Pl.  and  Pr.  741,  note,  and  holding 

tradioted  \tj  an  Exhibit  Filed  the  exhibit  that  resort  may  be  had  to  an  exhibit 

will  control.     House   v.   Gumble,   78  for  the  purpose  of  making  the  allega- 

Miss.    259.     See    also   Williamson   v.  tions  of    the  complaint  definite    and 

While,  loi  Ga.  276.  certain. 

Doenments  on  Wliidh  the  Action  IsVot  2.  Georges  v.   Kessler,  131  Cal.  183. 

Foonded  are  not  made  a  pari  of  the  bill  SffMt  of  Bostaining  Demnrrer.  —  An 

by  being  filed    therewith.      Seymour  exhibit    separately     referred    to,    by 

First  Nat.   Bank  v,  Greger,  157  Ind.  different  markings,  in  separate   para- 

479.  graphs  of  the  complaint  Is  not  taken 

S.  Realty  Revenue  Guaranty  Co.  v.  out  of  the  record  by  a  demurrer  sus- 

Farm,  etc..  Pub.  Co.,  79  Minn.  465,  ciu  tained  to  one  paragraph  of  the  com- 

ing  8  Encyc.  op  Pl.  and  Pr.  740,  and  plaint  alone.     Hornbrook  v,  Hetzel,  27 

holding  that  it  is  proper  to  attach  copies  Ind.  App.  79. 

of  papers  and  exhibits,  rather  than  to  8.  Indiana  Mut.  Bldg.,  etc.,  Assoc, 

set  them  out  in  hac  verba  in  the  body  v,    Planic,    152   Ind.    197;   Altemus  v, 

oC  the  pleading,  not  as  substantive  alle-  Asher,  (Ky.  1903)  74  S.  W.  Rep.  245; 

gationsof  fact,  but  tnaid  andexplana*  Union  Sewer   Pipe  Co.   v.   Olson,  82 

tion  of  the  fact  alleged  in  the  body  of  Minn.  187,  wherein  the  court  said  that 

the  pleading,  and  when  such  exhibits  "  such  exhibits  are  never  permitted  to 

are  attached  they  may  be  referred  to  supply  the  place  of  proper  and  essential 

for  the  purpose  of  construing  and  ap-  allegations,  except     •     *     «     where 

plying   the  facts  alleged;    Collum   v,  the  pleading  is  framed  for  that  purpose 

Fahrner,   83  Mo.    App.    no;  Glencoe  and  with  that  end  in  view."     See  also 

Lime,  etc.,  Co.  v.  Wind,  86  Mo.  App.  Dudley  v.  Pigg,  149  Ind.  363;  Minne- 

163.     See  also  Drake  v.  Grout,  21  Ind.  apolis,   etc.,    R.   Co.   v,    Grethen,   86 

App.   534;  Union   Sewer   Pipe  Co.  v,  Minn.  323.^ 

Olson.  82  Minn.  187;  U.  S.  v.  Daven-  74d.    1.  South  Dakota.  —  Cranmer 

port,  93  Fed.  Rep.  170.  v.  Kohn.  11  S.    Dak.  245,  disapproving 

4.  Cave  v.  Gill,  59  S.  C^r.  256,  quot-  Aultman  v,  Sigllnger,  2  S.  Dak.  442, 

ing  8  Cncyc.  op  Pl.  and  Pr.  740.     See  and  following  Baton  Rouge  First  Nat. 

also  Mann  v:  Berkley,  21  Ind.  App.  Bank  v,  Dakota  F.  &  M.  Ins.  Co.,  6  S. 

152.  Dak.  424,  wherein  it  was  held  that  a 

Where  an  Xzhihit  Is  Vot  the  Fonnda-  copy  of  a  contract  referred  to  in  the 

tIeneftlieAotien  it  cannot  be  considered  complaint  and  attached  thereto  as  an 

in  determining  the  sufficiency  of  the  exhibit  should  be  considered  in  deter- 

complaint.      Smith  v.   Tate,   30   Ind.  mining  the  sufficiency  of  the  complaint 

App.  367.  on  demurrer. 

An  Inetnment  WUeh  flhonld  Hot  Be  Amended  Pleading.  —  In  Nebraska  an 

SshiMted  is  not  by  filing  made  a  part  exhibitattached  to  an  original  pleading 

of  the  complaint,  and  cannot  be  con-  will   be   considered    as  a   part  of  an 

sidered  in  determining  its  sufficiency,  amended     pleading,    in    determining 

Fitch  V.  Byall,  149  Ind.  554  (summons,  whether  a  cause  of  action  is  stated, 

in  actions  to  set  aside  justice's  jtidg-  where  specific  reference  thereto  is  made 

ment).     See  generally  supra^   III.    i.  in  the  amended  pleading  and  no  formal 

tVkat  Should  Be  Exhibited,  objection  is  made.     Slockham  Bank  v, 

741.    L  See  Porter  v.  Allen,  (Idaho  Alter,  61  Neb.  359. 
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742.  IV.  How  Exhibits  Ase  Made  Such.  —  See  note  2. 

74d«    2.  Soffioiencyofldantilloatioii—  Furnitare  Co.,  45    N.  Y.   A  pp.  Div. 

Necessity  of  Heference,  —  In  New  Jersey^  593, 

althouf(h  a  copy  of  the  w  riling  upon  Necessity  of  Attaching,  —In  ConnecH- 

which  the  action  is  founded  is  annexed  cut^  where  an  exhibit  is  referred  to  in 

to  the  declaration,  the  court  cannot  the  complaint  as  an  annexed  exhibit  it 

take  notice  of  it  on  demurrer  unless  it  is   unnecessary  actually  to  annex  it, 

is  referred  to  in  the  body  of  the  plead-  but  the  adverse  party  may  procure  its 

ing  as  so  annexed.     Melick  v.  Foster,  Inspection  on  motion.     New  Idea  Pat- 

64  N.  J.  L.  394;  Shelmerdine  v.   Lip-  tern  Co.  v.  Whelan,  75  Conn.  455.    So 

pincott,  (N.  J.  1903)  54  Atl.  Rep.  237.  in  Indiana^  under  Burns*s  Annol.  Stat. 

And  in  New  York^  where  a  contract  is  Ind.  (1901),  §  365,  and  Horner*s  Stat, 

annexed  to  the  complaint  and  marked  Ind.  (1901),  ^  362,  it  is  not  necessary  to 

"A,"  but   is  not   referred    to    in    the  attach  a  written  instrument  apoo  which 

complaint,   it    cannot    be    considered  the   pleading   is  founded,   or  a  copy 

in  determining  the  question  whether  thereof,  to  the  pleading.    The  statute 

the  complaint  states  a  cause  of  ac-  uses  the  word  "filed."    ThompsoQ  v. 

lion.      Booz     V,    Cleveland     School-  Recht,  158  Ind.  302. 
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749.  I.  IVTBOBUCTOBT  —  Limitationi. —  See  note  I. 

H  PBELIMINABT   EXAXINATIOH  —  TE8TIHG    COMPZTEVCT 

—  1.  In  OeneraL  —  See  note  2. 

746.  See  note  i. 

747.  See  note  i. 

2.  Disoretionary  with  Court.  —  See  note  2. 
740.  S.  Cross-examination.  —  See  notes  2,  3. 
4.  Beview.  —  See  note  4. 

745*    1.  State  v.  Musgrave,  43  W.  Missouri.  —  Hunter   v.   Helsley,   98 

Va.  672.  citing  8  Encyc.   of  Pl.   and  Mo.  App.  616. 

Pr.  744,  and  quoting  the  first  two  para-  Nebraska,  —  Schmuck  r.  Hill.  (Neb. 

graphs  of  the  article.  1901)  96  N.  W.  Rep.  158. 

9.  Slate  r.  Smith,  106  La.  33,  quoting  Oregon.  —  Farmers',  etc.,  Nat.  Bank 

8  Encyc.  of  Pl.  and  Pr.  745.     See  also  v.  Woodell.  38  Oregon  294. 

Dore  V.  Babcock,  72  Conn.  408;  Cres-  Pennsylvania,  —  Stevenson   ir.  Eber- 

well   V,   Wilmington,   eic,   R.   Co.,   2  vale  Coal  Co..  203  Pa.  St.  316. 

Penn.  (Del.)  210;  Martin  v.  Courtney,  South   Carolina.  —  Virginia-Carolina 

75   Minn.   255;    State   v.   Simonis,   39  Chemical   Co.   r.    Kirven,  57  S.   Car. 

Oregon  iii.  445. 

Qvaliiying  as  Expert  Without  Answer  Utah.  —  Stale  v.  Webb,  18  Utah  441. 

and  OliiiMtion.  —  An  error  in  permitting  Washington,  —  Czarecki    v.   Seattle, 

a  witness  to  testify  as  an  expert  before  etc.,  R.,  etc.,  Co.,  30  Wash.  288. 

he  is  qualified  as  such  is  cured  where,  Wisconsin.  —  Allen    v.    Voje,     114 

on  objection,  the  witness  duly  qualifies  Wis.  i. 

as  ED  expert  and  the  question  is  reasked  United  States.  —  Bradford  Glycerine 

and    reanswered     without    objection.  Co.  v.  Kizer,  (C.  C.  A.)  113  Fed.  Rep. 

State  V.  Foster,  136  Mo.  653.  894. 

746,  1.  State  v.  Smith,  106  La.  33,  749.    3.  Walter  v.  Hangen.  71  N.  Y. 
quoting  8  Encyc.  OF  Pl.  and  Pr.  746.  App.  Div.  40. 

intneii'i  Diadaimer  to  Expertness.  —  8.  Wood  worth  v.   Brooklyn   El.   R. 

Walker  v.  Scott,  to  Kan.  App.  413.  Co..  22  N.  Y.  App.  Div.  501;  Friday  v. 

747,  1.  Wright  v.Schnaier.CSupm.  Pennsylvania  R.  Co.,  204  Pa.  St.  405; 
Ct.  App.  T.)  35  Misc.  (N.  Y.)  37.  Matter  of  Gorkow,  20  Wash.  563,  hold- 

2.  State  V,  Smith.  106  La.  33,  quoting  ing  that  it  is  proper,  on  the  request  of 

8  Encyc.  of  Pl.  and  Pr.  747.    See  also  counsel  and  as  a  matter  of  convenient 

the  following  cases:  procedure,  to  allow  such  cross-exam- 

Alahama,  —  White  v.  State,  133  Ala.  ination. 

123.  Qoalifioation  Diioloied  on  Cpwi-oxamina- 

CoHHicticut, —  Palmer    v.    Hartford  tion.  —  If  Ihe  qualification  of  a  witness 

Dredging  Co.,  73  Conn.  182.  as  an  expert  is  not  sufficiently  shown 

District  of  Columbia,  —  Bradley   v,  when  the  questions  are   propounded. 

District  of  Columbia,  20  App.  Cas.  (D.  but  is  fairly  disclosed  on  cross-exami- 

C.)  160.    See  also  Horton  v,  U.  S.,  15  nation,  an  objection  thereto  is  not  well 

App.  Cas.  (D.  C  )  310.  taken.     Hough  v.  Grants  Pass  Power 

Indiana,  —  Isenhour    v.    State,    157  Co.,  41  Oregon  531. 

Ind.  517.  4.  State  v,  Simonis,  39  Oregon  11 1, 

Massachusetts.  —  Bo  wen    v,   Boston,  citing  8  Encyc.  of  Pl.  and   Pr.  749. 

etc.,  R.  Co.,  179  Mass.  524;  Howland  See  also  State  v.  Wilcox,  132  N«  Car. 

r.  Westport,  173  Mass.  373.  1120. 
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_  _  _  • 

7tiO.  Sec  notes  i,  2,  3. 

7S1.  in.  Direct  ExAMnrATiON  —  1.  In  OeneraL  —  See  note  i. 

753.  2.  Hypothetical  Question  —  a.  When  Necessary. — See 
note  2. 

754.  Where  Expert  Has  Heard  Teetimonj.  —  See  note  I. 

755.  ttmilar  Case  HTpothetioallj  Suted.  —  See  note  I. 

b,  I  rs  Form  —  (i)  Generally.  —  See  notes  2,  3. 
7S7.  Should  Embody  All  FaeU.  —  See  note  I. 


T50,  1.  Arkansas, — Green  v.  State, 
64  Ark.  523. 

District  of  Columbia,  —  Bradley  v. 
District  of  CTolumbia,  20  App.  Cas.  (D. 
C.)  16^. 

Indiana,  -» Isenhour  v.  State.  157 
Ind.  517;  Fox  V.  Cox,  20  Ind.  App.  61. 

Louisiana,  —  State  v.  Mai  his.  106  La. 
263. 

Nebraska,  —  Schmuck  v.  Hill,  (Neb. 
1901)  96  N.  W.  Rep.  158. 


own  conclusions,  should  not  be 
allowed.  Guarantee  Co.  of  North 
America  r.  Lynchburg  First  Nat. 
Bank.  95  Va.  480. 

754.  1.  State  v.  Musgrave.  43  W. 
Va,  672  \qucting  8  Encyc.  of  Pl.  and 
PR-  754];  Green  v.  Ashland  Water  Co., 
loi  Wis.  258.  See  also  Chicago  v. 
Lamb.  105  111.  App.  204. 

In  Texas,  in  a  prosecution  for  murder 
by  the  administration  of  strychnioe,  it 


Pennsylvania,  —  Stevenson  v,    Eber-  was  held  to  be  proper  for  a  physician 

vale  Coal  Co.,  203  Pa.  St.  316.  10  testify  that  in   his  opinion  the  de- 

Tennessee,  —  Bruce  v,  Beall,  99  Tenn.  ceased  died  from  strychnine  poisooing. 

303.  although  he  testified  merely  from  hear- 

Utah,  — State  v,  Webb,  18  Utah  441.  ing  a  description  of  the  symptoms  de- 

United  States.  —  Bradford  Glycerine  tailed  by  witnesses  and  from  evidence 

Co.  V,  Kizer,  (C.  C.  A.)  113  Fed.  Rep.  produced  in  his  bearing,  without  hav- 

894.  ing  the  question  put  to  htm  hypothcti- 

S.  Fox    V.   Cox,    20   Ind.   App.   61;  cally.    Morrison  v.  State,  40  Tex.  Crim. 

Woodworth  f.  Brooklyn  El.  R.  Co.,  22  473. 
N.  Y.  App.  Div.  501;  Garr  v,  Cranney,        765*     1.  State  v,  Musgrave^43  W. 


25  Utah  193. 

8.  Ger mania  L.  Ins.  Co.  v,  Ross- 
Lew  in,  24  Colo.  43. 

751.  1.  State  v,  Hull,  45  W.  Va.  767: 
State  V,  Musgrave,  43  W.  Va.  672,  each 
quoting  8  Encyc.  of  Pl.  and  Pr.  751. 
See  also  the  following  cases: 

California,  —  Kahn  v.  Triest-Rosen- 
berg  Cap  Co.,  139  Cal.  340. 

Iowa,  —  Hendershott  v.  Western 
Union  Tel.  Co.,  114  Iowa  415. 

Nebraska,  —  Chicago,  etc.,  R.  Co.  v. 
Holmes.  (Neb.  1903)  94  N.  W.  Rep. 
1007;  Read  v.  Valley  Land,  etc.,  Co., 
(Neb.  1902)  92  N.  W.  Rep.  622. 

New  York,  —  Cramer  v.  Slade,  66  N. 
Y.  App.  Div.  59. 


Va.  672,  quoting  8  Encyc.  of  Pl.  and 

Pr.  755. 

2.  Chicago,  etc.,  R.  Co.  v,  Wallace, 
202  111.  129,  quoting  8  Encyc  of  Pu 
and  Pr.  755. 

8.  Horton  v.  U.  S..  15  App.  Cas.  (D. 
C.)  310,  quoting  8  Encyc.  of  Pl.  anI> 
Pr.  755.  See  also  Howard  v.  People, 
185  111.  552;  Blume  V,  Sute,  154  Ind. 

343. 
757,     1.  Horton  v,  U.  S.,  15  App. 

Cas.  (D.  C.)  310,  citing  8  Encyc.  of  Pl. 

and  Pr.   576  [756,  757];   Maynard  v, 

Oregon  R.  Co.,  (Oregon  1903)  72  Pac. 

Rep.  590.  citing  8  Encyc.  of  Pl.  and 

Pr.  757.     Sec  also  the  following  cases: 

Illinois   —  Catlin    v.    Traders*    Ins. 


Texas,  —  German  Ins.  Co.  v.  Pearl-    Co.,  83  111.  App.  40;  Levinson  v.  Sands, 


stone,  18  Tex.  Civ.  App.  706. 

In  Utah  the  rule  governing  the  ad- 
mission of  expert  testimony  is  the  same 
in  criminal  as  in  civil  cases.  State  v, 
Webb,  18  Utah  441. 

753.  2.  Myers  v,  Lockwood,  85  lU. 
App.  251;  Marshall  v,  Hanby,  1x5 
Iowa  318. 

QasstiOBS  Based  on  Hatters  Not  Calling 
for  Expert  Testimony,  and  about  which 


81  lU.  App.  578. 

Kentucky,  —  Parrolt  v.  Com.,  (Ky. 
1898)  47  S.  W.  Rep.  452. 

Massachusetts,  —  Oliver  v.  North 
End  St.  R.  Co.,  170  Mass.  222. 

Minnesota,  -^  Wittenberg  v,  Onsgaxd, 
78  Minn.  342. 

Nebraska.--  Schulz  v,  Modlsett,  (Neb. 
1901)  96  N.  W.  Rep.  338. 

New  York.  —  Matter  of  King,  (Sur- 


the  jurors  are  competent  to  form  their    rotate  Ct.)  29  Misc.  (N.  Y.)  266.     Com" 
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7S8.  QnMtioa  Btaod  on  Any  AMnmption.  —  See  note  I. 


^re  Horn  v.  New  Jersey  Strain  boat 
Co.,  83  N.  Y,  App.  Div.  302.  wherein 
the  court  said:  "  Counsel  are  not 
called  upon»  in  framias:  an  hypothetical 
question,  to  present  all  the  facts  which 
have  been  made  to  appear.  *  *  * 
If  the  question  omits  facts  which  are 
material  and  pertinent  to  the  inqjiry, 
that  is  a  subject  of  comment  to  the 
jury,  and  so  far  as  those  facts  are 
omitted  the  weight  to  be  given  to  ihe 
resiimony  elicited   by  ihe  question   it 


impaired;  but  that  does  not  at  all  alTecs    92  Md.  425. 


lottfa,  —  Brooks  v.  Sioux  City,  114 
Iowa  641;  Allison  v,  Parkinson,  108 
Iowa  154;  Manalt  v.  Scott,  106  Iowa 
203;  Kirsher  v,  Kirsher,  ((owa  1903)  94 
N.  W.  Rep.  846. 

Kansas,  —  Med  ill  v.  Snyder.  61  Kan. 
15:  Wichita  Gas,  etc.,  Co.  v.  Wright,  9 
Kan.  App.  730:  Western  Union  Tel. 
Co.  V.  Morris,  (Kan.  1903)  73  Pac.  Rep. 
108. 

Afaryiand,  —  Berry's  Case,  93  Md, 
560;  United  R.,  cic.  Co.  v,  Seymour, 


its  competency,  however  much  it  may 
ailect  the  conclusions  the  jury  arc  to 
draw  from  the  answer." 

Texas,  —  Williams  v,   Stat  ,   (Tex. 
Crim.  1899)  53  S.  W.  Rep.  859. 


Uiak,  —  Nichols    v.    Oregon    Short    556. 


Massachusetts,  —  Oliver  v.  North  End 
St.  R.  Co.,  170  Mass.  222;-  Murphy  v. 
Marston  Co&l  Co.,  183  Mass.  385. 

Michigan, —  Fye  v.  Chapin,  121  Mich. 
675;  People  V.  Foglesong,   116  Mich. 


Line  R.  Co..  25  Utah  240. 

MaHrial  OndMions.  —  In  Western 
Assur.  Co.  V.  ).  H.  Mohlman  Co..  (C. 
C.  A.)  83  Fed.  Rep.  811,  a  hypotheti- 
cat  question  intended  to  elicit  an 
opinion  as  to  "  how  long  a  fire  would 


Minnesota,  —  McGiath  v.  Great 
Northern  R.  Co  ,  80  Minn.  450. 

Missouri.  —  Fullerionv.  Fordyce,  144 
Mo.  519;  State  v,  Privitt,  (Mo,  1903)  75 
S.  W.  Rep.  457. 

Nebraska, — Herpolsheimer  v.  Fuake, 


burn  in  the  building  before  the  posts    (Neb.  1901)  95  N.  W.  Rep.  688. 


woald  be  weakened,*'  but  which  con- 
tained no  indication  of  where  in  the 
baiiding  the  fire  broke  nut,  was  held 
to  have  been  properly  excluded. 

latrodnetion  of  Immaterial  Matters.  — 
The  question  should  contain  only  such 


New  Hampshire,  —  Challis  v.  Lake, 
71  N.  H.  90. 

New  York,  —  Cole  v.  Fall  Brook  Coal 
Co..  159  N.  Y.  59;  Ludwig  v.  Metro- 
politan St.  R.  Co.,  7r  N.  Y.  App.  Div. 
210;  Preston  v.  Ocean  Steamship  Co., 


fiCTS  as  are  shown  in  evidence  and  are     33  N.  Y.  App.  Div.  193;  Woodworth  v. 


necessiry  to  the  forming  of  an  opinion. 
Birmingham  R.,  etc.,  Co.  v,  Butler, 
135  Ala.  388. 

IndeflnitensH. —  Linden  thai  v.  Hatch, 
61  N.  ].  L.  29.  holding  that  where  a 


hypothetical   question  is  so  Indefinite  ■  381. 


Brooklyn  El.  R.  Co..  22  N.  Y.  App. 
Div.  501. 

Texas,  —  Burt  v.  State,  38  Tex.  Crim. 
397  (on  motion  for  rehearing). 

Vermont,  —  Slate  v,  Doherly,  72  Vt, 


as  to  admit  of  no  answer  except  such 
as  would  be  mere  guesswork,  it  should 
l>e  eTcladed. 

7ft9«  1.  Chicago,  etc.,  R.  Co.  v. 
Wallace,  202  111.  129;  Economy  Light, 
etc.,  Co.  r,  Sheridan,  200  III.  439;  Me- 
dill  V.  Snyder,  61  Kan.  15;  and  Denver, 
etc.,   R.  Co.  V,   Roller,  (C  C.  A )  100 


Wisconsin.  —  Kiekhoefer  v,  Hider- 
shide,  113  Wis.  280;  Nicoud  v,  Wagner, 
106  Wis.  67;  Crojse  v.  Chicago,  etc., 
R,  Co.,  102  Wis.  196;  Selleck  v.  Janes- 
villc,  100  Wis.  157. 

United  States,  —  Woodward  v,  Chi- 
cago, etc.,  R.  Co.,  (C.  C.  A.)  122  Fed. 
Rep.   66;  Swensen    v.   Bender,  (C.  C. 


Fed.  Rep.  738,  each  citing  8  Encyc.  of     A.)  114  Fed.  Rep.  i  fr?//>/^  Denver,  etc.. 


Pl.  and  Pr.  757,  758.    See  also  the  fol 
lowing  cases: 

California,  —  People  v.  Hill,  116  Cal. 
562:  People  V,  Durrant,  116  Ca?.  179. 

Florida,  —  Williams   r.   State,   (Fla. 
1903)  54  So.  Rep.  279. 


R.  Co.  V,  Roller.  (C  C.  A.)  too  Fed. 
Rep.  738]:  Western  Coal,  etc.,  Co.  v, 
Berbcrich.  (C.  C.  A.)  94  Fed.  Rep.  329. 
Admissions  in  the  pleadings  and  evi- 
dence may  form  the  basis  of  questions 
as  to  the  value  of  professional  services. 


Idaho,  —  McLean  v,  Lewiston,  (Idaho    Coonan  v.  Lopwenthal,  129  Cal.  197. 


1903)  69  Pac.  Rep.  478. 

Illinois, — Chicago,  etc,  R.  Co.  r. 
Wallace,  202  III.  129,  affirming  104  III. 
App.  55:  Catlin  v.  Traders'  Ins.  Co  , 
83  111.  App.  40. 


Assumption  Inoonolnsive.  —  "  In  pro- 
pounding hypothetical  questions,  al- 
though the  facts  assumed  to  have 
been  proved  are  based  upon  testimony 
which  is  weak  and  inconclusive,  yet 


Supp.  PI.  A  Pr.— 27 
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7S9.  See  notes  i,  2 
76#*  See  note  i. 
79%.  Opialras  iT  Otkff 


See  note  i. 


chit  does  noc  render  the  qaestions  im- 
proper.** Roark  v,  Greeno,  6i  Kan. 
399,  reverting  8  Kan.  A  pp.  390. 

AtaoluU  Proof  of  FaeU  UiimniMry.  — 
It  is  not  necessary  to  prove  to  a  cer- 
tainty, or  with  any  degree  of  ccnainty. 
tiiat  facts  exist  tiefore  such  facts  raay 
be  embraced  in  a  hypothetical  ques- 
tion.    It  is  sufficient  that  all  the  facts 


—  See  note  3. 


IdmJkm.  —  Kelly  r.  Perraalt«  5  Idaho 
221. 

InJUmm.  —  Warsaw  r.  Fisher,  24 
Ind.  App  46. 

ffiwa,  —  Ben  net  t  v.  Marion,  (Iowa 
»<|0?)  93  N.  W.  Rep.  558;  State  r. 
Phillips,  (Iowa  190a)  89  N.  W.  Rep. 
1092. 

Kanlas,  —  Cherokee,  etc..  Coal,  etc.. 


hypothecated  be  substantiated  by  the    Co.  r.  Dickson.  10  Kan.  App.  391 


testimony  of  some  witness.  Baxter  v. 
Knox,  (Ky.  1898)  44  S.  W.  Rep.  972. 

759*  I.  Alabama.  —  Louisville,  etc., 
R.  Co.  V,  Banks,  132  Ala.  471. 

Arkamsas,  —  Green  v.  State,  64  Ark. 

523. 
lUinait.  ^  Cook   r.   People,  177  III. 

146. 

Iowa.  —  Sanders  v.  O'Callaghan,  iii 
Iowa  574. 

Maryland,  —  Baltimore  City  Pass. 
R.  Co.  V.  Tanner,  90  Md.  315. 

Nevf  York.  —  Walden  r.  Jamestown, 
70  N.  Y.  App.  Div.  433;  Brass  v. 
Metropolitan  St.  R.  Co.,  66  N.  Y.  App. 
Div.  554;  Tracey  v.  Metropolitan  St. 
R.  Co.,  49  N.  Y.  App.  Div.  197;  Cole  v. 
Fall  Brook  Coal  Co.,  87  Hun  (N.  Y  ) 
584. 


Minnesota,  —  Wittenberg  v  Onsgard, 
78  Minn.  342. 

Missouri.  —  State  r.  Palmer.  161  Mo. 
152. 

New  York.  ^CUxk  v.  Riter.Conley 
Co.,  39  N.  Y.  App.  Div.  598. 

A^otih  Carolina.  —  Burnett  r.  Wil- 
mington, eic.  R.  Co..  120  N.  Car.  517. 

Texas,  —  San  Antonio,  etc..  R.  Co. 
r.  Moore,  (Tex.  Civ.  App.  1903)  72  S. 
W.  Rep.  226. 

Utah  —  Nichols  r.  Oregon  Short 
Line  R.  Co.,  25  Utah  240. 

Vermont.  —  Stale  v.  Noakes,  70  Vl 
247. 

IVisconsin,  —  Schaidler  v.  Chicago, 
etc.,  R.  Co.,  T02  Wis.  564. 

United  States.  —  Raab  v.  Carpenter, 
187  U.  S.  159;  Woodward  v.  Chicago. 


Texas.  —  San  Antonio,  etc..  R.  Co.  etc.,  R.  Co.,  (C   C.  A  )  122  Fed.   Rep. 

V.  Moore,  (Tex.  Civ.  App.  1903)  72  S.  66. 

W.  Rep.  226.  Whoro  the  Tcstiatay  on  Which  tho 

Utah.  —  Budd  v.  Suit  Lake  City  R.  Qnesiioa  Is  Baaod  Is  Hot  Adic'saiblo  in 


Co..  23  Utah  515. 

IVisconsin.  —  Collins  v.  Janesville, 
III  Wis.  348;  Werner  v.  Chicago,  etc., 
R.  Co.,  105  Wis.  300. 

United  States.  —  Bram  i/.  U.  S.,  168 
U.  S.  532. 


evidence  the  opinion  cannot  be  given, 
as  there  is  nothing  on  which  to  fcond 
it.  Rupe  V.  State,  (Tex.  Crim.  1901) 
61  S   W.  Rep.  929. 

76d.    1.  Detzur  v.  B.  Siroh  Brewing 
Co.,  iig  Mich.  282;  Davis  v.  U.  S.,  165 


$.  Anderson    v,    Albertstamm,    176  U.   S.   373.  holding  that  the   witness 

Mass.  87;  Gra^  v.  Brookl/n  Heights  should  not  be  asked  what  other  scien- 

R.  Co.,  72  N.  Y.  App.  Div.  424.  tists  have  said  upon  the  matter. 

Iffeot  of  Failnro  to  Provo  Facts.  —  A  8.  Cuebas  v.  Klein,  (N.  Y.  City  Cu 

hypothetical  question   may  call  for  an  Gen.  T.)  61  N.  Y.  Supp.  923,  holding 

opinion   based  on  facts  assumed.     If  that  where  an  expert  had  heard  testi- 

tne  facts  are  not  eventually  proven  the  mony  as  to  the  similarity  between  a 

weight  of  the  answer  Is  destroyed,  but  watchcasc  offered  in  evidence  and  one 

It  It  not  erior  to  permit  the  question  alleged  to  be  lost,  he  might  testify  as 

to  be  ptit.     Orient  Ins.  Co.  v.  Leonard,  to  the  value  of  such  case.  bas<ng  his 

(C,  C.  A.)  120  Fed.  Rep.  808.     To  the  opinion  upon  the  design  identified  and 

tamc'effect  see  Smart  v.  Kansas  City,  offered  in  evidence,  and  under  «(uch 


V. 


01  Mo.  App.  586, 

960.      1.    California.  —  Rowe 

Such.  134  Cftl.  573.  „,    ^ 

Conneetitut.^^oxxtx    v,    Ritch,    70 

Conn.  f3S 


circumstances  a  hypothetical  question 
was  unnecessary;  Cornell  v.  State,  104 
Wis.  527.  Compare  Tibbits  v.  Phipps, 
30  N.  Y.  App.  Div.  274,  holding  that  it 
was  improper  to  allow  a  witness  to 
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76S176*. 


76S.  (2)  Discretionary  with  Court.  —  See  note  2. 

764.  c.  When  Unnecessary  — (i)  Undisputed  Facts.  —  S^k 
note  I. 

(2)  Facts  Within  Personal  Knowledge  of  Witness^  —  See 
note  3. 

76iS.  See  note  i. 

767.  IT.  CB088-sxAxnrATiov  —  1.  In  Ooneral— enat  lAtitiAi.— 
See  note  2. 

768.  See  note  i. 

2.  Soientiflo  Books.  —  See  note  2. 

769.  See  notes  i,  2,  3. 

testiff  over  an  objection  and  exception,  Prooew.  —  After  a  physician  has  quali- 
that  he  heard  the  evidence  of  the  plain-  fied  as  a  physician  and  suigeon,  famil- 
tiff  as  to  the  manner  in  which  a  corner  iar  not  only  with  fractures  but  with 
post  had  been  spliced  and  set,  and  that .  the  X-ray  process  of  determining 
if  it  was  so  set  the  work  was  properly     whether  a  fracture  has  ever  existed,  he 


done. 

Witness  Vast  Have  Heard  Testimony. 
—  Howland  v,  Oakland  Consol.  St.  R. 
Co.,  115  Cal,  487- 

763*  2.  Mangum  p.  Bullion,  etc., 
Min.  Co.,  15  Utah  534;  Cornell  v.  Stale, 
104  Wis.  527. 

A  Hypothatieal  (Question  Whiah  Is  Vot 
SnfleieBtly  SxpUdt  to  warrant  the  for- 
mation of  any  opinion  is  inadmissible. 
Berry's  Case,  93  Md.  560. 

764*  !•  Sherman,  etc.,  R.  Co.  v. 
Eaves,  (Tex.  Civ.  App.  1901)  61  S.  W. 
Rep.  550. 

S.  Western  Union  Tel.  Co.  v.  Morris, 
10  Kan.  App.  61.  citing  8  Encyc.  of 
Pl^  AND  Pa.  764.  See  also  Birming- 
ham R.,  etc.,  Co.  V.  Butler,  135  Ala. 
388;  Louisville,  etc.,  R.  Co.  v,  Stewart, 
128  Ala.  313;  Baltimore  City  Pass.  R. 


is  qualified  to  testify  as  an  expert  as  to 
the  existence  of  a  fracture  revealed  by 
an  X-ray  negative  taken  by  himself, 
and  the  negative  itself  may  go  to  the 
jury.     Miller  v,  Dnmon,  24  Wash.  648. 

767*  2.  H  or  ton  v.  U.  S.  15  App. 
Cas.  (D,  C.)  310,  citing  %  Encyc.  of  ru 
AND  pR.  767,  and  holding  that  the  range 
of  the  cross-examination  Is  within  the 
sound  discretion  of  the  court,  the  ex- 
ercise of  which  will  not  be  reviewed 
save  in  case  of  abuse;  McLean  v. 
Lewiston,  (Idaho  1903)  69  Pac.  Rep. 
478;  Inland  Printer  Co.  r.  Economical 
Half  Tone  Supply  Co.,  99  111.  App.  8. 

76S,  1.  Inland  Printer  Co.  v.  Eco- 
nomical Half  Tone  Supply  Co.,  99  111. 
App.  8;  Spohr  r.  Chicago,  206  111.  441; 
Bennett  v,  Marion,  (Iowa  1903)  93  N. 
W.  Rep.  558;  Missouri,  etc.,  R.  Co.  v. 


Co.  f.  Tanner,  90  Md.  315;  Kaminski  Johnson,  (Tex.  Civ.  App.   1898)  49  S. 

i/.  Tudor  Iron   Works,  167  Mo.  462;  W.  Rep.  265. 

Green  v.  Ashland  Water  Co.,  loi  Wis.        3.  Brady  v.  Shirley,  14  S.  Dak.  447; 

258.  State  V.  Sexton,  10  S.  Dak.  127,  each 

7M«    1.  Western  Union  Tel.  Co.  v.  citing  8   Encyc.  of  Pl.  and  Pr.  768. 

Morris,  10 Kan.  App.  61,  citingS  Encyc.  See  also  Am.  and  Eng.  Encyc.  of  Law 

OF  Pl.  and  Pa.  765.     See  also  the  fol-  (2d  ed.),  title  Documentary  Evidence. 
lowing  cases:  700.    1.  Clukey  v.  Seattle  Electric 

Minnesota,  —  Fulmore    v,    St.    Paul  Co.,  27  Wash.  70.    See  also  Wittenberg 

City  R.  Co.,  72  Minn.  448.  v.  Onsgard,  78  Minn.  342,  holding  that 

AVw  York.  —  People  v,  Krist,  168  N.  it   was   proper  to  ask  the  witness  on 


Y.  19. 

Stmtk  CaroUna, —  Oliver  v.  Columbia, 
etc.,  R.  Co.,  65  S.  Car.  i;  State  v. 
Foote,  58  S.  Car.  218;  State  v.  John- 
son, (S.  Car.  1903)  44  S.  E.  Rep.  58. 

Texas.  —  Burt  r.  State,  38  Tex.  Crim. 

397. 

l/tak.  —  Sute  V,  McCoy,  15  Utah  136. 

fVisconsin.  —  Selleck  v.  Janesville, 
100  Wis.  157. 


cross-examination  whether  a  certain 
medical  work,  admitted  by  him  to 
be  a  standard  authority,  did  not  hold 
contrary  to  his  prior  testimony;  Wil- 
liams V.  Nally,  (Ky.  1898)  45  S.  W. 
Rep.  874. 

2.  Hall  f.  Murdock,  114  Mich.  233; 
Butler  v%  South  Carolina,  etc..  Exten- 
sion R.  Co.,  130  N.  Car.  15. 

S.  Clark  v.  Com.,  (Ky.  1901)  63  S.  W. 


Opiaim  Based  on  Bxandnation  by  X-ray    Rep.  *j^o,  citing  8  Encyc.  of  Pl.  and 
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799.  S.  BmIs  of  OpiaiflA.  —  See  note  5. 

779.  4  Hyp^thttifial  (kneition  —  a.  Generally.  —  See  note  i. 
b.  Form  —  (2)  Conjectural  or  Presumptive  Facts.  —  Sec 
note  4. 

771.  T.  Bx-IXAXZVATIOV.  —  See  note  i. 

▼L  AnwxB — 1.  BaiiB  of  O^nion — a.  Generally.— 
Sec  note  2. 

77S.  TH  Ivfnvcnov  to  Jvxt  —  1.  In  General  —  wiUidrmwai 

if  Tm— jHMf  TmiImmj  —  See  note  2. 

77Cw  fnifaAm  V«t  BiaiiM  ^  '«7-  —  See  notes  i,  2. 

Pe.  769.    Sec  also  Hall  v.  Mardock,  views;  Stale  v.  Green.  48  S.  Car.  136. 

114  Mich.  333;  Scoit  tr.  Astoria  R.  Co.,  holding    that    a    physician    may    be 

(Oregon  1903)  7S  Pac.  Rep.  594.  allowed  to  testify  Uiat  in  his  opinion, 

TW.    i.  Spohr  V.  Chicago,  306  III.  tMsed  on  his  reading  of  standard  medi- 

441  \ptBiiHg  8  Encyc.  or  pi.  ani>  Pr.  cal  aathorities,  strychnine  is  a  deadly 

769];  Witliams  v.  State,  (Fla.  1903)  34  poison.    See  also  Boswell  r.  Stale,  114 

So.  Rep.  379.  Gb.  40,  wherein  the  court  said:  **  Not- 

TT#.    1.  Kansas  City  v.  Marsh  Oil  withstanding  the  inadmissibility  of  the 

Co.,  140  Mo.  458.  [scientific]   boolcs,   the  opinions    con- 

4.  Soell  tr.  IJ.  S.,  16  App.  Cas.  (D.  C.)  tained  therein  may  come  to  the  jury 

501;  West  Chicago  St.  R.  Co.  r.  Fish-  through  the  month  of  an  expert  wit- 

nao,  169  III.  196,  affirming^  111.  App.  ness.*' 

44$;  Bennelt  v.  Marioo,  (Iowa  1903)  If  the  Opiaions  if  SsTaral  B^trts  Ars 

93  N.  W.  Rep.  558;  Taylor  tr.Sur  Coal  IMyens    it    is  the    disposition  of   the 

Co.,  no  Iowa  40;  Williams  v.  Great  courts  to  follow  the  opinion  of  those 

Northern  R.  Co.,  68  Minn.  55;  Howell  whose  reasons    for    I  heir   conclu^on 

9.  Rochester  R.  Co.,  34  N.  Y.  App.  commend  themselves  roost  strongly  to 

DiT.   503;    Missouri,   etc.,   R.   Co.    v.  the  judgment  of  the  court.     Evans  v. 

JohosoQ,  (Tex.  Civ.  App.  1898)  49  S.  Fox,  32  Pa.  Co.  Ct.  537. 

W.  Rep.  365.  7T6.    f.  Haviland  v.  Kansas  City, 

TTl.    1.  State  r.  Hull,  45  W.  Va.  etc.,  R.  Co.,  173  Mo.  106. 

767,  fmtimg  8  Enctc.  of  Pl.  and  Pa.  776,    1.  Ehlers   v.    Wannack,   118 

771.  Cal.  310,  HHng  8  Encyc.  of  Pu  and 

%  CmHf^rmm,  ^  People  v.   Mooney,  Pa.  776.    See  sdso  the  following  cases: 

13a  Cal.  13;  People  v.  Bird,   134  Cal.  Georgia^  —  Baker  v.  Richmond  City 

38,  Mill  Works,  105  Ga.  235. 

/3Mdb.  —  Williams  v.   Sute,  (Fla.  AftVii/oiv.  —  Walbridge    v,    Barrett, 

1903)  34  So.  Rep.  379.  118  Mich.  433. 

iUmiis.  —  Cram  v.  Chicago,  94  III.  Missouri,  —  Hoyberg  v,  Henske.  153 

App.  199.  Mo.  63;  Kingsbury  v.  Joseph,  94  Mo. 

MismchmseUs.-—  Cronin  v.  Fitchburg,  App.  298. 

etc,  St.  R.  Co.,  181  Mass.  203;  Koplan  Nebraska.  —  Lincoln    Land    Co.    v. 

V.  Boston  Gas  Light  Co.,  177  Mass.  15;  Phelps  County,  59  Neb.  349. 

Leslie  v.  Granite  R.  Co.,   173  Mass.  fTi/owjiff.  — Baxter  v.  Chicago,  etc., 

468.  R-  Co.,  104  Wis.  307. 

Niw  K#ril.  —  People  v.  Track,  170  Jury  at  liberty  to  Bqeot  Testiao^y. — 

N.  Y.  303.  A  jury  may  believe  or  disbelieve  testi- 

Mtiims  Bosks  may  be  assigned  by  mony  of  an  expert  as  that  of  any  other 

the  witness  as  the  basis  of  his  opinion,  evidence.    Galveston,  etc.,  R.  Co.  v. 

Murphy  r.  Murphy,  (Ky.  1901)  65  S.  Bohan,  (Tex.  Civ.  App.  1898)  47  S.  W. 

W.  Rep.  165.  holding  further  that  the  Rep.  1050. 

witness  may  refer  to  such  treatises  to  Alitor  as   to   Undispatoi  Xattns  oT 

refresh  his  memory,  though  he  may  Selenoo  aid  tpodaMsod  Art  —  It  is  only 

not  state  their  contents;  Scott  V.Astoria  in  cases  where  the  evidence  and  the 

R.  Co.,  (Oregon  1903)  73  Pac.  Rep.  594,  facts  to  be  deduced  therefrom  are  un- 

holding  that  It  Is  proper  to  permit  an  disputed,  and    the   case    concerns   a 

expert  witness  to  name  die  authors  matter  of  science  or  specialized  art  or 

whose  works  coincide  with  his  own  other  matter  of  which  a  layman  can 
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TTT.  2.  Adviiory  —  b.   Cautious   Consideration.  —  Sec 
note  2. 

c.  Great  Consideration.  —  See  note  3. 
778,  d.  Little  Consideration.  —  See  note  2. 

e.  Customary  Consideration.  —  See  note  3. 

780.  f,  JUDiciAU   Comments  —  jvdidia   opiaiMi  F«rUdiM  ¥y 

atatato.  —  See  note  2. 

781.  S.  On  Hypothetical  ftueition.  —  See  note  2. 
789.  X.  VuMZBiCAL  LixiTATlON.  —  See  note  4. 

have  no  knowledge,  that  a  jury  must  hardly  any  weight  should  be  given  to 

accept  the  opinion  of  experts  as  con-  their  evidence." 

clastve.     Moratzky  V.  Wirth,  74  Minn.  8.  Patton  v.   Lund,   114  Iowa  90i; 

146.  Woodward   v,  Iowa  L.   Ins.  Co.»  104 

Ths  Qmeftion  of  the  GredlUlity  of  ex.  Tenn.  49. 

pert  witnesses  is  for  the  jury  to  de-  7SO.    2.  See  Matter  of  Blake,  136 

termine   where  there  is  a  conflict  of  Cal.  306,  holding  it  lo  be  improper  for 

opinion  on  the  part  of  such  witnesses,  the  judge,  in  instructing  the  jury,  to 

People  V,  Place,  157  N.  Y.  584.  give  as  his  opinion  that  the  lestimooy . 

770«  9.  Ehlerszr.  Wannack,  iiSCal.  of  expert  witnesses  is  not  only  un- 

310;  Kerfoot  v,  Chicago,  195  111.  229,  satisfactory  but    unreliable,  and    his 

each  citing^  Encyc.  of  Pl.  and  Pr.  776.  reasons  therefor,  notwithstanding  such 

See  also  Baker  v,  Richmond  City  Mill  opinion  may  have  reasons  to  support  it. 

Works,  105  Ga.  225;  State  v.  Johnson,  7S1.    2.  Dudley  v.  Gates,  1^4  Mich. 

(S  Car.   1903)  44  S.  E.  Rep.  58;  Ward  440. 

V.  Brown,  (W.  Va.  1903)  44  S.  E.  Rep.  7S3,    4.  In  IlUaols,  in  the  case  of 

488.  expert  witnesses  called  on  a  matter 

777.    2.  Bateman     v,    Ryder,    106  collateral  to  the  main  issue,  the  right 

Tenn.  712;  Baxter  v,  Chicago,  etc.,  R.  of  the  trial  court  to  limit  the  number 

Co.,  104  Wis  307.  of  witnesses  to  be  produced  is  recog- 

S.  State  V,  Miller,  5  Ohio  Dec.  703.  nized,  such  right  to  be  exercised  within 

77S«     S.   Howe    v.    Richards,    112  the   bounds  of  reasonable  discretion; 

Iowa  220.    See  also  Baxter  v,  Chicago,  and  in  determining  the  question  it  is 

etc.,  R.  Co.,  104  Wis.  331,  wherein  the  not  proper  to  reject  further  evidence 

court  referred  to  *'  the  expression  of  where  the  judicial  mind  remains  un- 

Lord  Campbell,  often  quoted  by  text  convinced  by    the    evidence   already 

writers,   that  skilled   witnesses  come  produced.    Traders'  Ins.  Co.  v,  Catlin, 

with  such  a  bias  on  their  minds  that  71  111.  App.  569. 
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EXTENT. 

784.  L  DsrariTiOH.  —  See  note  2. 

789.  in.  Extent  as  TJbsd  ih  the  TJeiteb  States  —  1.  Oenw- 
ally.  —  See  note  i. 

784.    2.  Mt.  Hollf  V.  French,  (Vt.  orderly  step  in  the  proceedings,  aod  it 

1902)  52  All    Rep.  1038,  citing  8  Encyc.  is  a  strict  compliance  irith  the  sutate 

OF  Pl.  AND  pR.  784  and  supporting  the  if  the  treasurer  cites  the  collector  to 

whole  text  paragraph.  appear  before  the  j  ustice  to  show  cause, 

7S5.    1.  Mt.  Holly  v.  French,  (Vt  etc. 
1902)  53  Atl.  Rep.  1038,  citing  8  Encyc.        Extent  Against  Parton.  —  Under  Pub. 

OF    Pl.    and    Pr.    785.   and    holding  Stat.  N   H.,  c.  66.  $g  i.  4,  an  extent  for 

further  that   under    Stat.    Vt.   (1894),  taxes  against  a  delinquent  collector  by 

fi  5i7<  providing  that  a  collector  who  a  town  treasurer  is  an  execution  writ 

unlawfully  neglects  to  collect  and  pay  in  the  nature  of  a  final  process,  is  to  be 

ov«r  a  tax  to  the  persons  authorized  to  strictly  construed,  and  is  void  if  issued 

receive  it  may  be  cited  by  them  to  ap-  for  a  greater  amount  than  is  due  or  if 

pear  before  a  justice,  to  show  cause  not  preceded  by  the  demand  expressly 

why  an  extent  should  not  be  issued  required  by  the  warrant  itself.    Ayer 

against  him  for  such  arrearages,  etc.,  v,    Goss,    71     N.     H.   66;     Nason   v. 

a  written  petition  to  the  justice  is  not  Fowler,   70    N.    H.   291  {de  facto  tax 

Absolutely  necessary,  though  it  is  an  collector). 
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EXTORTION. 

7M.  n  BxTOBTiov  AS  Ofrhib  —  1.  What  Indictment  Xnst 

Show  —  Ottot  aid  OAdal  CharMler  of  Dafaadrat.  —  See  notes  4,  6. 
T94.  Jatim  —  Kncnvingly,  —  See  note  4. 

Owatnhip  of  Xoaey  Takoa.  —  See  note  7* 
2.  Joinder  —  of  OffooMf.  —  See  note  8. 

795.  ni  AcTioHB  TO  Recovsb  Illegal  Exactiovs  ob  Pbvaltt 

—  1.  Who  May  Sue.  —  See  note  3. 

796.  &  Declaration,  Petition,  or  Complaint  —  a.  Allegations 

—  Aa  te  latoat.  —  See  note  4. 

T#3«    4.  State  v.  Wiostandley,  154  person  and  the  pronf  was  that  when 

Ind.  443.  ^if<»/iif^  <»^i7^r  in  a  prosecution  such  person  was  called  upon  for  the 

for  embexslement  8  Encyc.  of  Pl.  and  money  it  was  tendered  to  him  by  a 

Pa.  7Q3,  the  whole  paragraph  of  text,  third  person,  it  was  held  that  there  was 

Difaot  —  Eow  Taken  Advaatago  Ot  —  no  variance.     Williams  t/.  U.  S..  (C.  C. 

An  inJictment  charging  extortion  by  A.)  93  Fed.  Rep.  396. 

virtue  of  an  office  which  in  fact  has  no  S.   ConioUdatioa     of    IndiotmonU.  — 

legal  existence  is  demurrable.     Her-  Separate  indictments  may,  in  ihe  dis- 

rington  v.  State,  103  Ga.  318.  creiion  of  the  court,  be  consolidated 

a.  durgo  that  Serrloeo  Wars  vadar  under  Rev.  Stat.  U.  S.,  g  1034,  provid 
Otkr  if  Oflaa  lasaftolaat. —  Under  a  ing  that  the  court  may  order  the  con- 
United  States  statute  making  it  an  soTidation  of  two  or  more  indictments 
ofiense  for  revenue  officers  and  agents  where  the  same  person  is  charged  with 
to  demand  or  receive  illegal  compen-  two  or  more  acts  of  the  same  class  of 
saiion  for  "  the  performance  of  any  crimes  or  offenses.  Williams  v,  U.  S., 
duty,"  ao  indictment    charging  that  168  U.  S.  382. 

the  services  of  the    defendant    were  Bataatioa  of  Othar  Oonntf  f or  Baferanaa, 

under  color  of  office  is  defective.     U.  —See  People  v,  McLaughlin,  150  N. 

S.  v.  Williams,  76  Fed.  Rep.  323.  Y.  365. 

T94.  4.  U.  S.  V,  Williams,  76  Fed.  795.  8.  Snrviyal  of  Aetion  — Part- 
Rep.  323,  holding  that  an  indictment  nars.  —  A  cause  of  action  in  favor  of  a 
charging  thai  the  defendant  did  wil-  partnership  against  a  sheriff  and  his 
fully  and  corruptly  demand  is  insuffi-  bondsman  to  recover  the  penalty  pro- 
dent  under  a  United  Slates  statute  vided  by  Comp.  Sui.  Neb.  (1899),  c.  28, 
making  It  an  offense  for  a  revenue  offi-  ^  34,  does  not  abate  by  the  dissolution 
cer  or  agent  knowingly  to  demand  of  the  partnership,  but  survives  to  the 
other  or  greater  sums  than  are  au-  individual  members.  O'Shea  v.  Kav- 
thorlzed  by  law,  etc.  anaugh,  (Neb.  1902)  91  N.  W.  Rep.  578. 

7.  Xadiataaataad  Proof—yarlaaaa.—  796.    4.  Leggatt    9.    Prideaux,   16 

Where  an  indictment  charged  that  the  Mont.  205.    See  also  Dean  v.  Todd,  49 

defendant  extorted  money  from  one  S.  Car.  461. 
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EXTRADITION. 

800.  n.  IrrsBKATiovAi.  Bztbaditiov  —  1.  In  Stneral  —  mtpt- 

latad  by  Treaty.  —  See  note  3. 

2.  From  Foreign  Country  to  United  States  —  a.  Institu- 
tion OF  Procekdings.  —  See  note  4. 

803.  d.  For  What  Offense  Triable  —  (i)  In  Genera/.  — 
See  note  2. 

(4)  Kennedy  Against    Trial  for   Other   Offenses.  —  See 
note  4. 

803.  3.  Extradition  from  United  States  to  Foreign  Conntry  — 
b.  Prf.liminarv  Executive  Warrant  — (i)  Necessity  For.— 
See  note  2, 

804.  c.  Complaint  —  (i)  Auttiority  to  Make.  —  See  notes. 

805.  (2)  What  Complaint  Should  Shozv  —  (b)  Gertainty  la  Gharfisf 
Orime.  —  See  note  3. 

808.  (d)  EziBtenee  of  Foreign  Criminal  Proc— diny.  —  See  note  2. 
(3)  Oath,  —  See  note  3. 

807.  d.  Arrest  FOR  Purpose  OF  Examination  — (i)  When 

Warrant  May  Issue,  —  See  note  I. 

§00.    8.  See  Goldfon  v.  Allegheny  made  solely  on  information  and  belief, 

County,  8  Pa.  Dist   387.  with  no  attempt  even  to  set  forth  the 

4.  See  Goldfon  v.  Allegheny  County,  source  of  information  or  the  ground  of 

8  Pa.  Dist.  387.  affiant's  belief,  is  bad;  but  if  the  officer 

809.    2.  Slut e   V.    Rowe.  104   Iowa  of  the  foreign  government  has  no  per- 

323;  Stale  Z'.  Spiegel,  ill  Iowa  701.  sonal  knowledge  of  the  facts,  he  may 

4.  See  Ward  v.  State,  102  Tenn.  724.  with  entire  propriety  make  the  com> 

§08.    8.  In  Support  of  the  Text  see  plaint  on  information  and  belief,  stat- 

In  re  Orpca,  86  Fed.  Rep.  760;  Grin  v,  ing  the  source  of  his  information  and 

Shine,  1S7  U.  S.  iSi.  the  grounds  for  his  belief,  and  anoex- 

804.  5.  See  Griu  v.  Shine,  187  U.  ing  to  the  complaint  a  properly  certi- 
S.  iSi.  fied  copy  of  any  indictment  or  equiva- 

805.  3.  Giinz/.  Shine,  187  U.  S.  181.    lent  proceeding  which  may  have  been 
SoBicienoy    of   Charge.  —  See    In    re     found  in  the  foreign  country,  or  a  copy 

Wright,  123  I'^J.  Rep.  463,  affirmed  190  of  the  depositions  of  witnesses  having 

U.  S.  40;  Grin  v.  Shine,  187  U.  S.  i8j.  actual  knowledge  of  the  facts,  taken 

800.    2.  Safflciency  of  Order  as  War-  under  the  treaty  and  act  of  Congress, 

rant  of  Arrest.  —  Sec  Grin  v.  Shine,  187  Rice  v,  Ames,  180  U,  S.  371. 

U.  S.  181.  Effect  of  Description  as  Agent.  —  The 

8.  Grin  v.  Shine,  187  U.  S.  i8r,  hold-  fact  that  the  affiant  in  the  complaint  on 

ing  that  the  statute  does  not  require  information  and  belief  describes  him- 

that  the  oath  shall  he  taken  before  a  self   as    government  detective  for   a 

commissioner  authorized  to  act  in  ex-  foreign  country,  duly  authorized  by  the 

tradition  proceedings,  or  even  before  attorney-general  to  act  as  the  agent  of 

the  judge  or  commissioner  who  issues  the  government    to    prosecute  extra- 

the  warrant  ot  arrest.     The  judge  is-  dition    proceedings,   will   not   save  a 

suing  the  warrant  may  receive  an  oath  complaint    otherwise    bad.       Rice    v. 

taken  before  a  commissioner  author-  Ames,  180  U.  S.  371. 

ized  generally  to  take  affidavits.  807.    1,  Grin   v.  Shine,    187  U.  S. 

Information  and  Belief.  —  A  complaint  181. 

424 


Vol.  VIII.  EXTRADITION.  807-814. 

807.  (2)   Who  May  Isst4e.  —  See  note  2. 

808.  e.  Examination  —  (i)  Be/ore  Whom,  —  See  note  2. 

809.  (2)    Testimony   at    Hearing  —  (b)  ]>ooiimeiitar7   Svldenot  — 
aa.  Authentication  —  Safldaney  of  Anthontioatioii.  —  See  note  2. 

810.  See  note  i. 

811.  (0)  Suffieioney  of,  to  Jnttify  Commitment.  —  See  note  2. 

•/.  Remedy  by  Habeas  Corpus  —  (i)  Generally.  —  See 
note  4. 

8 IS.  (2)   Warrant  of  Surrender    Subject    to    Review.  —  See 
note  2. 

81S.  ^.  Final  Surrender  to  Foreign   Country  — (4) 

Time  Within  Which  Surrender  Must  Be  Made.  —  See  note  5. 

814.  IIL  IVT£B8TAT£EXTBABiTiOH--2.  Institution  of  Proceed- 
ings —  a.  Application  for  Executive  Demand.  — See  note  2. 
b.  Demand  or  Requisition  —  (i)  By  and  Upon  Whom 
Made.  —  See  note  3. 

807.    2.  Complaint  Before  One  Oflioer  4.  Scope  of  Bemedy.  —  Giin  v.  Shine, 

—  WaiTftnt  Iieaed  by  Another.  —Grin  v.  187  U.  S.  181;  Tcrlinden  v.  Amec,  184 

Shine,  187  U.  S.  181.  U.  S.  270;  Neely  v.  Hcnkel.  180  U.  S. 

SOS.    2.  Grin    v.  Shine,  187    U.  S.  109;  Bryant   v,    U.  S.,  167  U.  S.   104, 

181,  holding  that  under  the  statute  the  affirming    80    Fed.     Rep.    282;    In    re 

district  judge  who  issues  the  warrant  Reiner,  122  Fed.  Rep.  109;  In  r^  Count 

may  malce  it  returnable  before  a  com-  de  Toulouse    Lauirec,   (C.  C.  A.)  102 

ini^sioner  who  on  the  same  day  was  FeJ.  Rep.  879;  In  re  Newman,  79  Fed. 

specially  designated  to   act   in  extra-  Rep.   622;  Sternaman   v.   Peck,  (C.  C. 

dition    proceedings.      It   need    not    be  A.)  80  Fed.  Rep.  883,  affirming  77  Fed. 

made     returnable     before    the    judge  Rep.   595.     See  also  Rex  v.  Holloway 

himself.  Prison.  71  L.  J.  K.  B.  935,  87  L.  T.  N. 

A^onmmeat   of  IiiTeetigation.  —  AS.  332,  51  \V.  R.  191. 

United  States  commissioner  in  extra-  813.    2.  After  Diecharge  npon  Habeaa 

dition  proceedings  is   not  confined  in  Corpus  —  Second   Hearing.  —  See   tx  p. 

the  matter  of  continuances  by  a  stale  Seiiz,  8  Quebec  Q.  B.  392. 

statute  governing  continuances  by  jus-  813.      5.  In   re   Dawson.    loi    Fed. 

tices of  the  peace  and  examining  magis-  Rep.   253,  holding  that  at  the  time  of 

trates.      Rice    7^    Ames,    180     U.    S.  the  application  for  a  discharge  the  fact 

37i.  that  an  officer  is  on  his  way  to  remove 

Bail — Power  of  Circuit  Court.  —  In  the  prisoner,  where  no  sufficient  cause 

Wright  V,  Henkel,  \Qfi\}.%.\o^  affirmed  for  the  delay  is  shown,  will  not  take 

123    Fed.    Rep.    463,    the    court   said-  the  case  oui  of  the  statute. 

'*  We  are  unwilling  to  hold  that  the  814.     2.    Bnlei  Adopted  by  Several 

Circuit  Courts  possess  no  power  in  re-  States  —  XiBiinii^.  —  ^^  /•  Devine,  74 

spect  of  admitting  to  bail  other  than  as  Miss.  715. 

speciScally  vested  by  statute,  or  that,  3.  Attestation     by     Acting    Oovemor 

while    bail    should    not   ordinarily   be  Sufficient.  —  An  extradition  requisition 

granted  in  cases  of  foreign  extradition,  attested  by  the  lieutenant-governor  of 

those  courts  may  not  in  any  case,  and  the  state  of  Illinois,  while  acting  gov- 

whatever    the    special   circumstances,  ernor,  bears  on  its  face  that  the  act  is 

extend  that  relief."  done  by  the  executive  authority  of  the 

8^0.    2.  Grin    v.   Shine,   187  U.  S.  state,  as  required  by  Rev.  Stat.  U.  S., 

181.  §  5278,  when  it  appears  from  the  Con- 

Aathentication  by  Charge  d*AfRftirec  ad  stiiution  of  Illinois  that  the  lieutenant- 

latarim   Bnfficieat.  —  In  re   Orpen,    86 .  governor  of  that  state  is  entitled  to 

Fed.  Rep.  760.  perform  the  governor's  duties  in  case 

810.  1.  In  re  Breen,  73  Fed.  Rep.  of  the  absence  or  disability  of  that  offi- 
458.  cer.     Armstrong  v.  Van  De  Vanter,  21 

811.  2.  Grin   v.   Shine,   187  U.  S.  Wash.  682;  State  v.  Justus,  84  Minn. 
181;  In  re  Frank,  107  Fed.  Rep.  272.  237. 
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815.  (3)  Necessary  Papers  in  Support  of  Demand.  —  See  note  3. 
810.  Manner  of  Aathentioation.  —  See  note  I . 

(4)  Sufficiency  0/  Indictment  Accompanying  Requisition. 
—  See  note  2. 

817.  See  note  i. 

(5)  Sufficiency  of  Affidavit  Accompanying  Requisition  — 
Charge  of  Crime.  —  See  notes  2,  3. 

818.  3.  Arrest  of  Fng^itive  to  Await  Extradition  Papers  — See 
note  4. 

819.  4.  Executive  Mandate  —  a.  Duty  TO  Issue. — See  notes 
I,  2,  3. 

When  Fugitive  Is  Held  in  State  of  Asylum.  —  See  notes  4,  5. 

8SI0.  b.  To  Whom  Issued.  —  See  note  2. 
c.  Sufficiency  Of.  —  See  note  5. 

816.  8.  Ex  p.  Dickson,  (Indian  818.  4.  People  v.  City  Prison,  83 
Tcr.  1902)  69  S.  W,  Rep.  943;  £x  p,  N.  Y.  A  pp.  Div.  456;  Com.  v.  Rhodes, 
Dawson,  (C.  C.  A.)  83  Fed.  Rep.  306.        8   Pa.    Disi.   732.     See  also  Matter  uf 

Indietment    Signed    "Trae    Bill." —  Maney,  20  Wash.  509. 

Wheie  the  requisiiiun  cerlilies  that  all  §19.     1.  See    Harraoger  v.    Baum, 

papers  returned  are  tiue  and  correct  103  Ga.  465. 

copies  and  one  of  them  contains  a  Duty  Not  to  Be  Belegated. —  The  duty 
criminal  accusation  indorsed  as  "  an  o(  examining  cxiradiiioii  papers,  pass- 
indictment/'  signed  by  a  foreman  as  ing  on  their  validity,  and  issuing  his 
"  a  true  bill,"  such  authentication  is  a  warrant,  devolves  on  the  governor  per- 
substantial  compliance  with  Rev.  Stat,  sonally.  and  ihe  power  cannot  bedele^ 
U.  S.,  §  5278.  State  V,  Justus,  84  gated.  /»  re*  Tod,  12  S  Dak.  386. 
Minn.  237.  8.  Bevocation  of  Mandate.  —  See  Bar- 

816.    1.  Absenoe  of  Seal  Boos  Not  In-  ranger  v.  Baum,  103  G.4.  465. 

validate. —  Where  the  requisition  of  a  Conclusiveness.  —  See  State  v.  Toole, 

governor  is  correct  in  both  form  and  69   Minn.    104,    holding   that  where  a 

substance,  it  is  sufficient,  and  the  fact  warrant  has  been  revoked  do  inquiry 

that    ihe  seal  of    the  state   was    not  will  be  made  in  a  proceeding  in  hal)cas 

attached  will  not  justify  the  discharge  corpus  on  behalf  of  the  alleged  fugitive 

of  the  accused.     Matter  of  Baker,  21  as  to  the  grounds  of  such  revocation. 

Wash.  259.  8.  See  Barrangcr  v,  Baum.  103  Ga. 

8.  Barranger  v.  Baum,  103  Ga.  465;  465. 

State  V.  Clough,  71  N.  H.  594:  Katyuga  4.  In  re  Hess,  5  Kan  App.  763:  Peo- 

V.  Cosgrove,  67  N.  J.  L.  213;  Jackson  pie  v.  (lagan,  (Supm.  Ct.  Spec.  T.)  34 

r.   Archibald,   5  Ohio  Cir.    Dec.    533:  Misc.  (N.  Y.)  85. 

Matter  of  Baker,  21  Wash.  259;  Webb  6.  See  People  v,  Hagan,  (Supm.  Ct. 

V.  York,  (C.  C.  A.)  79  Fed.  Rep.  616.  Spec.  T.)  34  Misc   (N.  Y.)  85. 

§17.     1.    Armstrong    v.    Van    De  §90.    2.  Birection  to   Sherifll  —  See 

Vanter,  21  Wash.  682;  Matter  of  Baker,  State  v.  Clcu^h,  71  N.  (1.  594,  holding 

21  Wash.  259.  that  under  the  tkexo  Hampshire  statute 

8.  State  V.  Goss.  66  Minn.  291;  Webb  providing  that  the  goveinor*s  warrant 

r.  York.  (C.  C.  A.)  79  Fed.  Rep.  616.  should  authorize   the  agent  to  "  take 

Information  and  Belief. -— ^/r^r  Ren-  and  transport**  the  fugitive  out  of  the 

dition  to  the  Demanding  State,  a  prisoner  state,  and  should  require  the  civil  offi- 

will  not  be  released  on  habeas-corpus  cers  of  the  state  to  render  necessary 

proceedings  on  the  ground  that  the  ex-  assistance  for  that  purpose,  a  warrant 

tradition  proceeding  was  void  because  addressed  to  the  sheriff  of  the  county, 

the  affidavit  was  made  on  information  and  not  to  the  agent  appointed  by  the 

and  belief,  and  not  on  the  affiant^s  own  demanding  state,  was  issued  In  com- 

knowledge,  as  required  by  the  federal  pliance  with  these  requirements, 

statute.     Ex  p.  Baker,  43  Tex.  Crim.  6.  State    v,  Justus,   84    Minn.  937; 

d8i.  Matter  of  Foye,  21  Wash.  250;  Matter 

S.  State  c/.  Goss,  66  Minn.  291;  Webb  of  Baker,  21   Wash.  259;    Matter  of 

V,  York,  (C.  C.  A.)  79  Fed.  Rep.  616.  Sylvester,  21  Wash.  263;  In  re  Blocb, 
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891.  5.  Bail  —  See  note  2. 

899.  6.  Bemedy  by  Habeas  Corpu  (see  also  Habeas  Corpus) 
—  a.  Jurisdiction.  — See  notes  i,  2,  3. 

89S,  b.  Consideration  OF  Charge  OF  Crime.  —  See  note  i. 

c.  Guilt  or  Innocence  of  Accused.  —  See  note  2. 

d.  Motive  of  Extradition  Proceedings. — See  note  3. 

e.  Whether  Accused  Is  Fugitive  from  Justice.  — 
See  note  4. 

894.  g.  Effect  of  Recitals  in  Executive  Warrant.  — 

See  note  2. 

87  Fed.  Rep.  981;  Ex  p,  Dawson,  (C.  2.  State  v,  Clough,   71  N.  H.  594; 

C.  A.)  83  Fed.  Rep.  306.  Eaton  v.  West  Virginia.  (C.  C.  A.)  91 

Eedtal  of  Frodootion  of  IndiotmoBt  or  Fed.  Rep.  760;  Hyatt  v.  People,  188  U. 

hSOxfVL-^Exp,  Martin,  (Tex.  Crim.  S.  691. 

1901)  65  S.  W.  Rep.  910.  8.  Eaton  v.  West  Virginia,  (C.  C.  A.) 

Boqnidtloii  Based  on  Oomplaint.  —  A  91  Fed.  Rep.  760. 

governor's   warrant  based  on  a  com-  893.     1.  In  re  Tod,  12  S.  Dale.  386; 

plaint  is  snfficient,   the  complaint  in  Matter  of  Baker,  21  Wash.  259;  Arm- 


snch  Instance  to  be  considered  as  an 
affidavit.    Ex  p.  White,  39  Tex.  Crim. 

497. 

Boeitikl  that  Aeeuod  Is  CSiarged  with 
CriBM.  —  State  9.  Clough,  71  N.  H.  601. 

Bodtikl  that  Aooosed  Is  Fngitivo  from 
Jostloo.  —  State  v.  Justus,  84  Minn.  237; 
State  V,  Clough,  71  N.  H.  594. 

Booital  as  to  Kannor  of  Authsntioatlon. 
—  A  recital  in  a  warrant  that  the  gov- 
ernor issuing  the  requisition  certified 
that  the  accompanjring  indictment  was 
*'  in  due  form  **  is  equivalent  to  a  re- 
cital that  the  copy  of  the  indictment 
accompanying  the  requisition  was 
'*  certified  as  authentic,"  and  therefore 
a  substantial  compliance  with  the  re- 
quirements of  Rev.  Stat.  U.  S.,  §  5278. 
kxp.  Dawson,  (C.  C.  A.)  83  Fed.  Rep. 
306. 


strong  V,  Van  De  Vanter,  21  Wash.  6^2; 
Ex  p,  Slauson,  73  Fed.  Rep.  666. 
Qmtra^  Ex  p.  McKnight,  4  Ohio  Dec. 
284. 

Indietiiiont  Prima  Facie  Evidoneo.— 
Barranger  v,  Baum,  103  Ga.  465;  Kat- 
yuga  If.  Cosgrove,  67  N.  J.  L.  213. 

2.  Barranger  v.  Baum,  103  Ga.  465; 
Ex  p,  Devine,  74  Miss.  715,  Matter  of 
Baker,  21  Wash.  259. 

8.  In  re  Bloch,  87  Fed.  Rep.  981. 

4.  In  r^Tod,  12  S.  Dale.  386  uiting  8 
Encyc.  of  Pl.  and  Pr.  823];  State  v. 
Clough,  71  N.  H.  594.  Compare  Kat- 
yuga  V,  Cosgrove,  67  N.  J.  L.  213. 

Prima  Faeio  Sridonoe  of  Papers. — 
Drinkall  r.  Spiegel, 68  Conn. 441;  State 
V.  Clough,  71  N.  H.  594:  Jackson  v. 
Archibald,  5  Ohio  Cir.  Dec.  533. 

The  warrant  of  a  governor  is  prima 


A  Clorioal  Bmr  in  the  Affidavit  does    facie  sufficient  to  hold  an  accused  per- 


not  invalidate  the  warrant.  State  v, 
Clough,  71  N.  H.  594. 

991.  2.  Matter  of  Foye,  21  Wash. 
350. 

999*    1.  Exp,  Devine,  74  Miss.  715. 

Alter  IMivery  to  the  Demanding  State, 
the  accused  cannot  set  up  the  in- 
validity of  the  warrant  on  which  he 
was  returned  in  habeas  corpus  pro- 
ceedings in  that  state.  Ex  p.  Camp, 
8  Ohio  Dec.  681. 

Warrant  Hot  Based  on  Oopy  of  Indiet- 
BMnt  or  Affidavit.  —  The  accused  should 
be  permitted  to  show,  in  habeas  corpus 
proceedings,  by  any  competent  evi- 
dence at  his  command,  that  the  execu- 
tive warrant  was  not  based  on  a  copy 
of  an  affidavit  or  indictment  for  crime, 
certified  to  be  authentic  by  the  gover- 
nor of  the  demanding  state.  Ex  p. 
Devine,  74  Miss.  715. 


son,  but  he  may  show  by  proper  evi- 
dence, in  habeas  corpus  proceedings, 
that  the  charge  on  which  extradition  is 
demanded  assumes  that  he  was  absent 
from  the  demanding  state  at  the  time 
when  the  alleged  crime  was  committed. 
Hyatt  V,  People,  188  U.  S.  691. 

Burden  of  Proof.  —  When  a  proper 
warrant  has  been  issued  the  burden  of 
showing  that  the  prisoner  has  not  fled 
or  is  not  a  fugitive  rests  upon  such 
prisoner  in  habeas  corpus  proceedings. 
State  V,  Justus,  84  Minn.  237. 

894.  2.  Minnesota,  —  State  v,  Jus- 
tus, 84  Minn.  237. 

Mississippi,^ Exp,  Devine,  74  Miss. 

715. 
New  Hampshire,  —  State  v,  Clough, 

71  N.  H.  594. 

New  Jersey,  —  Katynga  v,  Cosgrove, 
'.7  N.  J.  L.  213. 
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894.  h.  Manner  of  Arrest  and  Removal  —  itecibto  aui»- 

tion.  —  See  note  3. 

835.  17.  CO8T8  avd  EXPEV8B8  —  2.  In  Xntemational  ExtraditiiaL 
—  See  note  4. 

896.  3.  In  Interstate  Extradition.  —  See  notes  i,  4,  5. 

897.  See  notes  i,  2. 

TVxax.  — £jr/.  White»39Tex.  Crim.  4.    Intaniatioiua     Eztraditta.  —   In 

497*  Pennsylvania  no    extradition  expense 

Washington.  —  Matter  of   Raker,  21  can  be  collected  from  a  county  for  a 

Wash.  359;  Matter  of  Foye,  21  Wash,  fugitive  transported  into  such  county 

250.  from  Canada.     The  word  '*  state  "  in 

United  States,  —  Eaton  v.  West  the  state  statute  providing  for  the  pay- 
Virginia,  (C.  C.  A.)  91  Fed.  Rep.  760;  ment  of  extradition  expense  out  of  the 
In  re  Bioch,  87  Fed.  Rep.  981;  Ex  p,  treasury  of  the  county  where  the 
Dawson,  (C.  C.  A.)  83  Fed.  Rep.  306:  oftense  is  charged  to  have  been  coin- 
Webb  V.  York,  (C.  C.  A.)  79  Fed.  Rep.  milted  refers  to  states  of  the  Union. 
616.  Goldfon  V,  Allegheny  County,  14  Pa. 

Frodnetion   of  Extradition    Papers.  —  Super.  Ct.  75.  a^nwfMSf  8  Pa.  Dist.  387. 

Neither  the  governor  issuing  the  war-  Comity    OAoer    Frorailag    Arvstt  ia 

rant  nor  the  person  having  the  custody  Foroiga  Oraatry — When  Not  EnMitdto 

of  the  alleged  fugitive  can  be  com  Expenses,  —  Rucker  v,  Coffey  County, 

pelled,  on  the  habeas  corpus  hearing,  7  Kan.  A  pp.  470. 

to  produce  the  papers  accompanying  ft.  lilogal  Ohargit.  —  Wilson  v,  Brad- 

the  requisition  of  the  governor  of  the  ley,  105  Ky.  52. 

demanding  state.    Matter  of  Sylvester,  Attora^'s  Foes  ia  Haboaa  OorfM.— 

21  Wash.  263.  See  Goldfon  v.  Allegheny  County,  8 

Unlawfal  Arrest.  —  The  court  will  not  Pa.   Dist.  387,  a  case  of  international 

extend  iis  inquisition  beyond  the  ren-  extradition  wherein  the  contt  followed 

dition  warrant  to  ascertain  whether  the  Doutheit  v,  Lawrence  County,  16  Pa. 

prisoner  had  been  previously  unlaw-  Co.  Ct.  406. 

tully  arrested,  or  was  in  unlawful  cub-  997.  1.  UaiaMSMfal  Sftrt  to  Bo- 
tody  at  the  time  when  such  warrant  olaim  Fagitiyo.  —  Under  Stat.  Ky., 
was  served  upon  him.  State  v.  Justus,  ^  I934«  providing  that  the  agent  on  re- 
84  Minn.  237.  quisiiion     proceedings    shall    receive 

§94.    8.  See  Ex  p.  Camp,  8  Ohio  compensation  for  his  services  for  the 

Dec.  681;  Ex  p.  Baker,  43  Tex.  Crim.  distance  he  may  travel  to  and  from 

281 ;  Eaton  v.  West  Virginia,  (C.  C.  A.)  the  jail  of  the  county  designated  in  the 

91  Fed.  Rep.  760.  proclamation  to  the  place  where  ihe 

93ft.    4.  See  Ellis  v.  Jacob,  17  N.  Y.  fugitive  may  be  arrested,  it  was  held 

A  pp.  Div.  47 T.  that  as  this  place  cannot  be  determined 

§36.      1.    T7nder    Bov.    Stat.    Idaho  until  a  fugitive  is  arrested,  no  liability 

(1887),  §  8426,  the  expenses  incurred  by  is  incurred  by  the  state  prior  to  such 

an  agent  in  returning  a  fugitive  from  arrest.    Wilson  v.  Bradley,  105  Ky.  52. 

justice  to  that  state  are  a  state  charge,  2.  Maadamas   to  Oompol  Oovoraof  to 

and  not  a  charge  against  the  countv.  Audit  Claim.  — See  Wilson  v.  Bradley, 

Kroutinger  v.   Board   of    Examiners,  105  Ky.  52. 
(Idaho  1902)  69  Pac.  Rep.  279. 
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FACTORS  AND  BROKERS. 

899.  L  Capacity  to  Svs  BsspBOTive  Pbihcipal's  Pbopebty  — 
1.  Capaeity  of  Factor  to  Sue  —  in  Tort.  —  See  note  3. 

8S3.  n.  ACT10V8  BT  BB0KBB8  —  1.  For  Indenmity  —  b.  Plea. 

—  See  note  2. 

8.  For  CommiBsiona  —  a.  Declaration  or  Complaint. 

—  See  notes  4,  5. 

8SS«  Contnet  of  BuploTmont.  — See  note  I. 
834.  Botieo  to  Priaoipal.  —  See  note  2. 

b.  Answer  or   Plea  —  Genwai  Denial.  —  See  notes  2,  3. 


S.  Porter  If.  Schendel,  (Supm.  ant  sold.     Mullen   v.   Bower,   22  Ind. 

Ci.  App.  T.)  25  Misc.  (N.  Y.)  779.  App.  294. 

9S*J«    8.  Stratton     v,     Jones,    (Ky.  §33.    1.  Cannon  v.  Caslleman,   24 

1899)  50  S.  W.  Rep.  33;  Black  v.  Snook,  Ind.  App.  188:  Ames  v,  Lamont,   107 

204  Pa.  St.  119;  Raeder  v.  Butler,  19  Wis.   531,    wherein   It   was  held   that 

Pa.  Super.  Ct.  604.     See  also  Cody  v.  where  biokers  were  employed  by  the 

Dempciey,  86  N.  Y.  App.  Oiv.  335.  defendant  to  sell  his  farm  at  ten  thou- 

4.  Adams  v.  McLaughlin,  159  Ind.  sand  dollars,  their  commission  to  be 

23:  Sullivan  v,  Milliken,  (C.  C.  A.)  113  all  they  could  obtain  over  and  above 

Fed.  Rep.  93.  that  sum,  and  they  offered  it  to  a  pur- 

A  BOl  of  Partienlarg  Is  Mot  NeoMsary  chaser  at  a  larger  price  and  notified  the 

in  ap  action  for  a  commission  on  a  sale  defendant,  who  agreed  to  ask  the  price 

of  land  where  there  is  only  one  item  demanded,   but  subsequently  sold  to 

and  that  is  set  out  suflSciently  in  the  this  purchaser  for  ten  thousand  dollars, 

body   of   the    complaint.    Cannon  v,  the  plaintiffs  could  not  recover  for  a 

Castleman.  24  Ind.  App.  188.  breach  in  the  absence  of  an  allegation 

6.  Cannon    v,    Castleman,   24    Ind.  in  their  complaint  of  a  contract  on  the 

App.  188;  Miller  v,  Stevens,  23  Ind.  part    of    the    defendant    whereby  he 

App.  365;  Sullivan  v,  Milliken,  (C.  C.  agreed  to  demand  the  sum  fixed  by  the 

A.)  113  Fed.  Rep.  93.  plaintiffs,  or  proof  that  he  endeavored 

flnfloiont  Statement  of  Ganse  of  Aotion.  to  obtain  it. 

—  A  complaint  states  a  cause  of  action  834.    2.  Metcalfe  v.  Gordon,  86  N. 

where  it  alleges  that  the  plaintiff  was  Y.    App.    Div.    368;    McLaughlin    v, 

employed  to  find  a  purchaser    at    a  Whiton,  (N.  Y.  City  Ct.  Gen.  T.)  37 

certain  price;  a  statement  by  the  de-  Misc.  (N.  Y.)  838. 

fendant,  when  informed  that  a  pur-  §35.    2.  Myers  v.  Paine,  162  N.  Y. 

chaser  had  been  found,  that  he  would  593,  affirming  13  N.  Y.  App.  Div.  332. 

sell  and  would  meet  the  purchaser  and  Bad  Faith  and  Frandnlent  Indnoementi 

plaintiff  at  a  designated  time  and  place  on  the  part  of  the  plaintiff  in  effecting 

10    complete    the    bargain;    his   non-  a  trade  must  be  set  up  by  direct  aver- 

appearance;  and  the  production,  then  ment  of  facts  constituting  the  fraud. 

and  there,  nevertheless,  of  a  ready,  Rabb  v.  Johnson,  28  Ind.  App.  665. 

able,  and  willing  purchaser.     Simpson  8.  Agreement  for  Payment  of  Commls- 

V,  Smith.  (Supm.  Ct.  App.  T.)  36  Misc.  lion  by  Another.  —  In  Wolff    v.    Den- 

(N.  Y.)  815.  bosky,  (N.   Y.   City  Ct.   Gen.  T.)  36 

Bat  Wliere  the  Employmont  If  Merely  Misc.  (N.  Y.)  643,  it  was  held  that  it 

to  Find  a  PurahaMT,  generally,  it  is  not  was  error  in  the  court  to  refuse  permis- 

necessary  to  aver  that  the  purchaser  sion   to    the    defendant    to    establish 

is  ready,  able,  and  willing  to  buy.     It  under  a  general  denial  the  fact  that 

is  soffident  to  aver  that  the  broker  another  party  was  to  pay  the  plaintiff's 

foand  a  purchaser  to  whom  the  defend-  commission. 
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836-840.  FACTORS  AND  BROKERS.  Vol.  VIII. 

886.  c.  Allegations   and    Proof — nut  oomtpoiid. -- See 
notes  2,  3.    See  generally  Variance. 
838.  IV.  ACTIOV8  AoAiVBT  Factobs  in  Oevebal  —  2.  Dedans 

tion  or  Complaint  —  Xiafeawioe  or  Vonfeasanoe.  —  See  notes  2,  3. 
839.  DiflrarMiiLenti  — How  Pleaded.  —  See  note  I. 

840.  T.  AcTiovB  AoADTST  Bbokebb  FOB  Fbaub  OB  HEauazvoB 
—  2.  Declaration  or  Complaint  —  Demaiid.  —  See  note  2. 

8M*     8.   Gontraot   with    Ageni.  —  83§.    2.  Action  to  Beeover  PowewioiL 

There  is  do  material  variance  between  —  Where  the  owner  of  penooai  prop- 

an  allegation  that  the  plaintiff  procuied  eriy,  consigned  to  a  factor  for  sale  on 

a  loan  for  the  defendant  and  proof  that  commission,  seeks  fo  recover  its  pos- 

he  procured,  at  the  request  of  the  de-  session    from    the   bailee,   a    petition 

fendant  and  upon  his  promise  to  pay  which  does  not  alle^  that  a  reasona- 

the  commissions,  a  loan  to  be  made  to  ble  time  has  expired  tor  making  a  sale 

a  corporation  which  the  defendant  was  thereof  is  fatally  defective.     Prokop  v. 

about  to  organize.    Williams  c^.  Clowes.  Gourlay,  (Neb.   1902)  91  N.   W.  Rep. 

75  Conn.  155.  290. 

3.  Moses  V,  Beverly,  (Ala.  1903)  34  8.  Cowen  v.  Voyer,   79  N.  Y.  App, 

So.  Rep.  825.  Div.  638. 

Time  of  Olijectiiig.  —  An  objection  for  839.    1.  Vandelle  v.  Rohan,  (Supm. 

variance  comes  loo  late  when  made  for  Ct.     Spec.     T.)     36    Misc.     (N.    Y.) 

the  first  time  in  the  appellate  court.  239. 

Fisher,  etc..  Real  Estate  Co.  v.  Staed  §40.    8.  Tuell  v,  Paine,  (Supm.  Ct 

Realty  Co.,  159  Mo.  562.  Spec.  T.)  39  Misc.  (N.  Y.)  7x2. 
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FALSE  IMPRISONMENT. 

849.  L  Civil  AOTIOH — 2.  Jurisdiction  and  Tenne.  —  See  note  i. 
84S«  S.  Form  of  Action.  —  See  notes  i ,  2. 

844.  4.  Joinder  of  Causet  of  Action.  —  See  note  3. 

845.  6.  Declaration,  Petition,  or   Complaint  —  a.    Essential 
Averments  —  MaUM  and  Probable  GaiiM.  —  See  notes  4,  5. 

846.  ParUenlar  InitmnieBtality.  —  See  note  I. 
ValawlUiidM.  — See  notes  3,  4. 

847.  See  note  2. 

949.  1.  Coontf  Wh«r6  ArrMt  Was  ment^  12  Am.  and  Eng.  Encyc.  of  Law 
Xade.  —  In  Ellis  v.  Baker,  62  N.  Y.  (2d  ed.)  740,  757. 
App.  Div.  542,  it  was  held  that  an  ac-  846.  1.  Arrest  Made  in  Line  of  Em- 
tion  against  a  deputy  sheriff  for  false  ployment.  —  A  complaint  which  alleges 
imprisonment  was  properly  broui^ht  in  that  the  plaintiff  was  unlawfully  re- 
ihe  coanty  where  the  plaintiff  was  strained  from  liberty  by  force,  by  em- 
arrested,  althoagh  the  imprisonment  ployees  of  the  defendant  acting  in  the 
was  in  another  coanty.  line  of  their  employment,  is  sufficient. 

843*     1.  In  Bhode  lolibid,  if  the  im-  Efroymson  v.  Smith,  29  Ind.  App.  451. 

prisoooienf  lakes  place  under  color  of  But  in  New  York\\  has  been  held  to  be 

legal   proceeding,  the  plaintiff's  only  unnecessary  to  allege  that  an  arrest  by 

remedy  against  an  officer  for  refusing  the  defendant's  servant  was  made  by 

to  go  wUh  him  to  secure  bail  is  an  ac-  the  servant  while  engaged  within  the 

lion  on  the  case  for  malice,  if,  indeed,  scope  of  his  employment,  this  being 

there  is  malice.    Calderone  v.  Kiernan,  matter  of  proof  on  the  trial.     Fogarty 

23  R.  I.  578.  V,  Wanamaker,  60  N.  Y.  App  Div.  433. 

8.  Noyes  v.  Edgerly,  71  N.  H.  500,  S.  Burch  v.  Franklin,  7  Ohio  Dec. 

ciHHg  8   Encyc.  of  Pl.  and  Pr.  843.  519. 

See  also  Bingham  v.  Lipman,  40  Ore-  4.  Harness  v.  Steele,  159  Ind.  286. 

gon  363.  847,    2.   Bennett    v.    Lewis,    (Ky. 

844.    8.  Scott  V.  Flowers,  60  Neb.  1902)  66  S.  W.  Rep.  523,  wherein  it  was 

675,  citing  8  Encyc.  of  Pl.  and  Pr.  844.  said  that  the  defendant  is  not  liable  if 

See  also  Bryan  v,  Stewart,  123  N.  Car.  the  arrest  was  not  alleged  to  be  unlaw- 

92.  ful,  however  malicious  the  motive  may 

849*     4.  Monson  v.   Rouse,  86  Mo.  have  been;  Pease  t^.  Freiwald,  (Supm. 

App.  97;  Whaley  i^.  Lawton,  62  S.  Car.  Ct.   App.   T.)    39  Misc.  (N.   Y.)  549; 

91.  Cousins  V,  Swords,  14  N.  Y.  App.  Div. 

The  Question  of  Xalioo  Is  Inmiaterial,  338.    See  also  Petit  v.  Colmary,  (Del. 

except  so  far  as  it  may  affect  the  ques-  1903)  55  Atl.  Rep.  344* 

tioo  of  damages.     Wells  v.  Johnston,  Want  of  Jnriidietion.  —  In  an  action 

59  La.  Ann.  713.  for  false  imprisonment  against  county 

ft.  Harness  v.  Steele,  159  Ind.  286;  road  commissioners,  acting  as  judges 

Barch  v.   Franklin,  7  Ohio  Dec.  519.  or  ^iMxt  judges,  the  declaration  should 

Qfmpane  Dierig  v.  South  Covington,  allege  not  only  their  want  of  jurisdic- 

etc.,  St.   R.  Co.,  (Ky.  1903)  72  S.  W.  tion  but  the  facts  which  show  that  they 

R^P*   355*    holding  that  In  an  action  had   no    jurisdiction.      McMichael  v. 

against  a  railway  company  for  wrong-  Blasingame,  108  Ga.  298. 

fully  causing  the  plaintiff's  arHest,  an  Sff  in  an  Action  Against  de  Fncto  Offi- 

averment  that  the  procurement  of  the  ccrs  in  Kentucky^  besides  the  general 

arrest  was  done  maliciously  and  with-  allegation  that  the  arrest  and  order  of 

oat  probable  cause  is  essential.     And  imprisonment  were  made  unlawfully, 

to  the  materiality  of  probable  cause,  maliciously,   and   without    right,    the 

generally  the  title  False  Imprison-  plaintiff  must  allege  that  the  defend- 
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FALSE  PERSONA  TION, 


Vol.  VIII. 


848.  [Want  «f  PUintiiTi  Consent.  —  See  note  2^.] 

Detention  &nd  Banuiges.  —  See  note  2^.] 

849.  c.  Amendments.  —  See  note  3. 

850.  7.  Answer  or  Plea  of  Juftiflcation  —  Jutiflefttion,  How  Plendid. 
See  notes  4,  5. 

8S9.  Defenie  of  Probable  Game.  —  See  note  I. 
Jnetifloation  under  Proeeeo.  —  See  note  3. 


ants  were  not  duly  elected  and  quali- 
hed.  Robinson  v,  Morgan,  100  Ky. 
529. 

948.  Sa.  If  it  appears  from  the  pe- 
tition that  the  arrest  and  imprison- 
ment of  the  plaintiff  were  against  his 
will  and  without  any  collusion  on  his 
part,  it  is  unnecessary  to  allege  specifi- 
cally that  the  arrest  and  imprisonment 
were  against  his  will.  Bolton  v,  VeU 
lines,  94  Va.  393. 

%b,  A  Complaint  Alleging  Neither  De- 
tention Vor  Damages  is  insufficient. 
Pease  v.  Freiwald,  (Supm.  Ct.  App.  T.) 
39  Misc.  (N.  Y.)  549. 

§49,  8.  Changing  Cause  of  Aotion.  — 
The  cause  of  action  is  not  changed  by 
adding  to  a  complaint  which  charges 


that  the  defendant,  without  any  right 
or  auihotity  so  to  do,  and  against  the 
will  of  the  plaintiff,  caused  the  plain- 
tiff's arrest,  an  amendment  in  the 
words  "  without  a  warrant  and  with- 
out authority  of  law."  Craven  v, 
Bloomingdale  54  N.  Y.  App.  Di?.  266. 
See  also  Efroymson  v.  Smith,  29  Ind. 
App.  451. 

§50.    4.  Richardson  v.  Huston,  10 
S.  Dak.  484. 

6.  Edger  v,  Burke,  96  Md.  715  \cUing 
8  Encyc.  of  Pl.  and  Pr.  850];  Church 
V,  Pearne,  75  Conn.  350;  Noyes  v,  Ed 
gerly,  71  N.  H.  500. 

Soft.    1.  See  Edger  v,  Burke,  96  Md, 

715. 
8.  Gordon  v,  Hogan,  114  Ga.  354. 


FALSE  PERSONATION. 


Sffff.  II.  IKDICTKENT  —  1.  Form  —  OenoraUy.  —  See  note  2. 
Under  BtatuU.  —  See  note  3. 

SM.    8.  Personation  of  Oflioer  of  Law.       8.  U.  S.  v.  Brown,  119  Fed.   Rep. 

—  An  information  for  falsely  personat-  483;   U.  S.  v.  Taylor,  108  Fed.  Rep. 

ing  an  "  officer  of  the  law  and  a  con-  6ai. 

stable,  and  in  such  assumed  character  '*  Following  Langnage  of  Statnto.  — 
doing  certain  acts,  is  demurrable  jf  it  Where  the  statute  describes  the  offense, 
fails  to  state  the  name  of  the  officer  or  an  indictment  which  follows  the  Ian- 
constable  whom  the  defendant  repre-  guage  of  the  statute  and  describes 
sented  himself  to  be.  People  v.  Knox,  the  act  constituting  the  offense  is  good. 
119  Cal.  73.  U.  S.  V,  Ballard,  118  Fed.  Rep.  757. 
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PRETENSES. 

8aS.  n  JirusDiCTiOK  AKD  Tenits.  —  See  note  2. 

899.  JMiTvrj  by  Carrier.  —  See  note  I. 

860.  m.  EuEVTiAL  ALLEGATI0V8   OF  IVDIOTXUTT  —  1.  Gen- 
erally. —  See  note  i. 

Langiiafe  of  SUtnte.  —  See  note  2. 
8.  Thf^  Act  Was  Feloniously  Done.  —  See  note  5. 
869.  4.  Scienter.  —  See  notes  3,  4. 
5.  Intent.  —  See  note  5. 

MS.    2.  Garner  v.   State.  100  Ga.  6.  State  v.  Taylor,  131  N.  Car.  711. 

357,  Graham  v.  People,  181  III.  477;  969.    S.  In  MifMnxi  an  indictment 

People  V,  Peckens,  153  N.  Y.  576;  Com.  under  Rev.  Stat.  Mo.  (1899),  g  1927,  is 

V.  Schmank,   22  Pa.  Super.  Ct.  348;  insufficient  if  it  fails  to  use  the  statu* 

Com.  V.  Everitt,  8  Pa.  Dist.  276;  Com.  tory    word    **  designedly  '*    or    other 

V,  Mayer,  8  Pa.  Dist.  571.  words  which  include  the  full  significa- 

Wliara  tha  Mas  PratauM  Ooiiaist  of  a  tion  of  that  word.    State  v  Pickett,  174 

fleriat  of  Aali,  part  done  in  one  county  Mo.    663.     But    where   all    the    sub- 

and  part  in  another,  the  offense  is  not  stantive  facts  necessary  to  constitute 

punishable.  In  the  absence  of  a  statute  the  offense  are  alleged  and  the  acts  of 

to  the  contrary,  unless  enough  is  done  the  defendant  are  charged  to  have  been 

in  one  county  to  amount  to  a  completed  feloniously  done,  and  with  the  intent 

and  punishable  criminal  act.     State  v.  to  cheat  and  defraud,  the  indictment 

Fraker,  T48  Mo.  143.  need   not  charge  that  the  defendant 

1.  /m   r€   Stephenson,  (Kan.  '*  designedly  "  obtained  possession  of 


1903)  73  Pftc.  Rep.  62  [f tufting  8  Encyc.  the   property.     State    v.    Wilson,   143 

OF  Pl.  and  Pr.  859];  Cora,  v,  Schmunk,  Mo.  334. 

32  Pa.  Super.  Cl.  348.  4.  Slate  v.  Tripp,  113  Iowa  698. 

1,  Campbell  v.  State,  154  Ind.  6.  People  v.  Cadot,  138  Cal.  527.    See 


309;  State  V.  Kelly,  170  Mo.  151;  Mollne  also  State  v.  Morgan,  109  Tenn.  157. 

v.  State,  (Neb.  1903)  93  N.  W.  Rep.  228;  BaiAeieiit  AUo^tions  of  Intant.  —  In 

State  V.  Riley.  65  N.  J.  L.  624.  Missouri  if  the  indictment  sufficiently 

Tka  AUogatiOBS  as  to  the  Faeti  consti-  avers  that  the  goods  were  obtained  by 
luting  the  oflfense  should  be  specific,  so  false  and  fraudulent  representations 
as  to  inform  the  defendant  and  the  and  statements,  which  is  the  gravamen 
coart  of  the  nature  of  the  crime  of  the  offense  under  Rev.  Stat.  Mo. 
charged,  and  should  be  such  as  would  (1889),  %  3564  (Rev.  Stat.  Mo.  1899, 
enable  the  defendant  to  plead  any  judg-  ^  1927),  it  need  not  allege  that  the  de- 
ment rendered  as  a  bar  to  any  subse-  fendant  felQuiously  intended  to  cheat 
qaent  prosecution  for  the  same  offense,  and  defraud.  State  v.  Turley,  142 
State  V,  Woodward,  156  Mo.  143.  Mo.  403. 

aaflflioBtliidiotBioat.  —  If  the  pretense  \n  North  Carolina,  by  express  pro- 
relates  to  an  existing  fact  or  condition,  vision  of  Code  N.  Car.  (1883),  %  1035, 
and  is  alleged  10  have  been  false  and  an  indictment  is  sufficient  If  the  intent 
made  with  intent  to  defraud,  and  by  to  defraud  is  alleged  without  charging 
means  of  It  the  defendant  obtained  the  an  intent  to  defraud  any  particular 
property  from  the  person  named,  the  person.  State  v.  Ridge,  125  N.  Car. 
fodtctment  is  good,  unless  the  pretense,  658. 

as  alleged,  appears  on  its  face  to  be  In  Massachusetts  it   is  sufficient  to 

frivolous  and  incapable  of  operating  as  allege  that  the  defendant  received  and 

an  Inducement  to  one  to  part  with  his  obtained  the  money  by  means  of  false 

property.     Meek  v.  State,  117  Ala.  116.  representations  with  intent  to  defraud 

S.  Johns  V.  State,  159  Ind.  413.  the  person  defrauded,  without  alleging 
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86S,  See  note  i. 

864.  6.  Spedfloationi  of  Preteuies  —  £i.  In   General.  —  See 
note  I. 

866«  Wlien  Talft  PrttAaiM  CMiitt  in  Wordi.  —  See  note  2. 

867.  b.  All  Details  of  Fraud.  —  See  notes  i,  2,  3, 4. 
c.  Relat  ion  to  Existing  Facts.  —  See  note  5. 

868.  d.  Description   of   Written    Instrument.  —  See 
note  I. 

869.  7.  Ayennent  of  Acts  by  Aocnsed.  —  See  note  i. 

8.  Names  of  Partiefl  Defrauded.  —  See  note  2. 

870.  Partnenhip.  —  See  note  I. 

9.  Indncement  to  Part  with  Property.  —  See  note  3. 

thai   the   intention   was  to  make  the  Com.  v.  ScrogRin,  (Ky.  1901)608.  W. 

identical  bargain  that  was  made,  or  to  Rep.  528;  West  v.  State,  63  Neb.  257: 

obtain  the  specific  amount  alleged  to  People  v,  Peckens,  153  N.  Y.  576:  Peo- 

have  been  obtained.     Com.  *,,  O'Brien,  pie  v.  Hart,  (N.  Y.  Gen.  Sess.)  35  Miac. 

172  Mass  248.  (N.  Y.)  182;  State  v,  Whidbee.  124  N. 

Following  tht  Language  of  the  Statute  Car.   796;    Cowan    v,  Sute,  41  Tex. 

was  held  to  be  sutficieni  as  an  aver-  Crim.   617;    Hurst    v.   State,   39  Tex. 

ment  of  intent  in  State  v.  Hazen,  104  Crim.  196. 

Iowa  16.  Promiae  ComUaad  with  lUsa  riatiin 

863.    1.  U.   S.  V.   Post,    113  Fed.  of  EzistiBg  Facts.  ^  But  an  indictment 

Rep.  852.  is  not  detective  where  it  charges  false 

In  MiiinMOta,  under  Gen.  Stat.  Minn,  representation   of  a   past  or  existing 

(1894),  §  6709,  subdiv.  I,  it  is  not  neces-  fact,  although  coupled  with  a  promise 

sary  to  allege  the  precise  words  of  the  to    take    effect   in   the   future,   which 

statute,  "with  the  intent  to  depiive  or  promise  constituted  a  part  of  the  in- 

defraud,*'    as    equivalent    words    are  ducement    to     the     parif    defrauded, 

sufficient.    State  i^.  Sou thall,  77  Minn.  Stale  cr.  Vanden burg,  159  Mo.  330.    See 

296.  also  Dickerson  v.  Slate,  113  Ga.  1035; 

In  Texas  it  has  been  held  that  the  in-  Holton  v,  Sute,  109  Ga.  127:  Jules  v. 

tent   to  cheat  or  defraud  may  be  in-  State,  85  Md.  305. 

ferred  from  the  false  representations.  §68*     1.  Moore  v.   People,  190  ID. 

Cowan  V,  State,  41  Tex.  Crim.  617.  331,  oMrming  92  III.  App.  137. 

8M.    1.  State  v,  Pickelt.  174  Mo.  8W.    1.  Huist    v.  Slate,  39   Tex. 

663.  Crim.  196. 

8M.    2.  Tha  Very  Words  Vsad  Hood  8.  Du   Bois  v.  People,  200  111.   157; 

Hot  Be  Stated,  as  11  is  sufficient  if  the  State  r.  Fraker,  148  Mo.  143.     Contra^ 

effect  of  the  pretense  is  stated  correctly.  State  v.  Ridge,  125  N.  Car.  658,  hold- 

Com.  V,  Mulrey.  170  Mass.  103.  ing,   however,   that  the  name  of  the 

867.    1.  Graham  v.  People,  181  III.  person  defrauded,  if  alleged,  may  be 

477.  rejected  as  surplusage. 

Mnaieipal  GorporatioBB. -7  The  rule  ap-  870.     1.  Woods  v.  State,   133  Ala. 

plies  to  misrepresentations  made  to  a  162;  People  v.  Moran,  43  N.  Y.  App. 

city,  and  it  is  not  necessary  to  allege  Div.  155. 

the  names  of  the  officers  or  agents  Bfprisentations  to  a  CorfomtiMi  come 

through  whom  the  city  was  deceived,  under  the  same  rule.    State  v.  Holder, 

Com.  V.  Mulrey,  170  Mass.  103.  78  Minn.  524;  State  r.  Turley,  143  Mo. 

8.  Moore  v.  People,  190  111.  331;  State  403. 

V.  Morgan,  109  Tenn.  157.  8.  People    v.   Cadot.   138  Cal.  527; 

8.  Cunningham  v.  State,  61  N.  J.  L.  Jackfon  r.  Sute.  (Ga.  1903)  44  S.  E. 

666  [citiftj^  8  Encyc.  of  Pl.  AND  Pr.  Rep.  833;  Sute  r.  Carter,  112  Iowa  15. 

867];  Woods  V,  State,   133  Ala.   162;  IMiTory  of  Proportj  K«it  Bo  Ciargsi. 

State  V,   Dexter,  115  Iowa  678;  State  — An  indictment  is  bad  which  merely 

V,  Tripp,  IT3  Iowa  698;  State  v.  Chin-  charges  that  a  party  was  induced  by 

gren.  105  Iowa  169.  the  false   pretenses  to  part  with  his 

4.  Cowan  v.  State,  41  Tex.  Crim.  617.  property,  without  a  distinct  avermeot 

0,  Pinney    v.    State,   156  Ind.    167;  that  he  did  in  fact  part  with  it.    Suie 
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871.  See  note  i. 
879«  Sole  Induoemnit.  —  See  note  2. 
InpUad  BelUnoe.  —  See  note  3. 
873«  OoABtotion  Between  Preteniea  and  Obtaining  Property.  —  See  note  I* 

874.  10.  Deflcription  of  Property,  Money,  Writiiigi»  and  Signa- 
tnres  —  a.  Description  of  Property.  —  See  notes  i,  4. 

875.  Allegation  of  Value.  —  See  note  I.  , 

b.  Description  of  Money.  — See  note  3. 

876.  c.  Description  of  Written  Instruments,  Signa- 
tures, Etc.  — Setting  Ont  or  Identifying.  —  See  notes  I,  2,  3. 

Indietment  for  Obtaining  Signatvres.  —  See  note  6. 

877.  11.  Ownership.  —  See  note  4. 

878.  See  note  3. 

By  Sutnte.  —  See  note  4. 

879.  12.  Acquisition  by  Defendant  —  See  note  i. 

V.   Habbard»   170  Mo.  346.    Se«  also  8.  State  v.  Carter,  iia  Iowa  15  (bank 

State  zf,   Kelly,  170  Mo.  151;  State  v,  check). 

PbeUn,  159  Mo.  122.  8.  People  v.  Peckens,  153  N.  Y.  576. 

871.  1.  Snilleient  ATormenti.  —  An  6.  See  Holton  z/.  Stale,  109  Ga  127. 
averment  that  the  defrauded  parly  be-  Falee  Sepreeentation  Mnet  Be  Aliunde 
lieved  the  false  pretenses  and  repre-  Instnunent.  —  In  Pennsylvania  an  in« 
sentations,  if  necessary  at  all,  is  dictmeat  charging  that  the  defendant 
safficient  without  the  technical  allega-  procured  the  signature  of  the  prosecu- 
tion that  he  believed  them  "to  be  tor  to  his  bond  as  tax  collector  by 
true."  Com.  u.  Sessions,  169  Mass.  falsely  representing  that  the  initru- 
329.  ment  signed  was  a  petition  for  his  ap- 

979*    S.  Meek    v.  State.    117  Ala.  pointment,  whereas  it  was  a  bond  con- 

116:  Braxton   r.  State,    117  Ga.  703;  ditioned  for  his  faithful  performance 

State  V,  Dexter,  115  Iowa  678,  State  v,  of  his  duties  as  tax  collector,  and  alleg- 

Cartec,  112  loura  15:  State  v,  McDon-  ing  that  the  prosecutor  was  unable  to 

aid.  59  Kan.  241;  Slate  v,  Morgan,  109  read  English,  but  failing  to  allege  that 

Tenn    157.  he   requested    the    defendant  or  any 

S.  Cowan -V.  State,  41  Tex.  Crim.  617.  other  person  to  read  such  instrument 

973.  I.Simmons  v.  People,  187  to  him,  or  that  it  was  falsely  read,  was 
111.  327,  reversing  88  111.  App.  334;  held  to  be  insufficient.  Com.  r.  Geller, 
Campbell  g.  State,  154  Ind.  309;  Sute  19  Pa.  Co.  Ct.  248. 

V.  Miller,  153  Ind.  229;  Hurst  v.  State,  877«    4.  Sute  v.   Miller,    153   Ind. 

39  Tex.  Crim.  196.  229. 

974.  1.  State  v,  Appleby,  63  N.  J.  S78.  8.  Speoial  Property  Snffleient  to 
L.  526.  Soatain  Averment.  —  State  v,  Lynn,  3 

4.  Scate  v.  Appleby,  63  N.  J.  L.  526.     Penn.  (Del.)  316,  holding  that  an  in- 
II75*     1.  State  v.  Appleby,  63  N.  J.    dictment  for  obtaining  money  by  means 

L.  526.  of  a  fraudulent  county  warrant  prop- 

5.  IneniBoient  Deeoription  of  Money.  —  eriy  alleged  ownership  in  the  receiver 
An  information  which  merely  described    of  taxes  and  county  treasurer. 

the  property  as*' seven  dollars  and  fifty  4.  In  Galilinmia,  where  the  facts  set 

cents  in  currency  of  the  United  States,  out  show  fully  the  ownership  of  the 

of  the  value  of  seven  dollars  and  fifty  property  the  absence  of  a  direct  allega- 

cents,  the  money  of  "  a  partv  named,  tion  of  ownership  is  not  fatal.     People 

in  the  absence  of  a  statute  dispensing  v,  Skidmore,  123  Cal.  267. 

with  a  more  particular  description,  was  In  Kortli  Carolina,  in  an  indictment 

held  to  be  insufficient  when  unaided  under  Code  N.   Car.   (1883),  fi  1025, 

by  an  allegation  that  a  more  particular  ownership  need  not  be  alleged  of  the 

description    was    unknown.    Sullivan  "chattel,  money,  or  valuable  security." 

V,  State,  (Fla.  1902)  32  So.  Rep.  T06.  Slate  v.  Ridge,  125  N.  Car.  658. 

979.     1.  Hnrst   v.    Sute,   39  Tex.  979.    1.  Com.  z^.  O'Brien,  172  Mass. 

Crim.  T96.  248;  Faulk  v.  State,  38  Tex.  Crim.  77. 
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879*  OMftiaiag  laftnunnt.  —  See  note  3. 

880.  13.  Hegation  of  PreteiiBea.  —  See  notes  i,  2. 

881*  See  note  i. 

lY.  JouTBSS  OF  Oftubbb.  —  See  notes  4,  6. 
889.  T.  JouTDSS  OF  CovVTB.  — See  note  3. 

§70.    8.  Moline  v.  Sute,  (Neb.  1903)  Mississippi.  ^  State    v.    Mortimer, 

93  N.  W.   Rep.  228,  holding  that  an  (MIbb.  1903)  34  So.  Rep.  214. 

indictment  for  obtaining  a  signature  to  New  Jersey,  —  State  v,  Marphy,  68 

a  deed  by  false  pretenses  is  fatally  de-  N.  1.  L.  235;  State  ».  Riley,  65  N.  J. 

fective  if  It  fails  to  charge  in  direct  L.  024. 

terms  that  it  was  obtainr d  by  the  ac-  New  York,  —  People  v.  Peckens,  153 

cased  from  the  complainant.  N.  Y.  576. 


.     1.  Cunningham  v.  State,  61  United  States.  —  U.   S.  v.  Post,  113 

N.  J.  L.  666  [citing  8  Encyc.  of  Pl.  and  Fed.  Rep.  852. 

pR.  880];  State  V.  Seipel,  104  La.  67;  In  Gsonia,  in  Waterman  r.  State,  114 

Com.  V,  O'Brien,  172  Mass.  248;  Com.  Ga.  262.  it  was  held  that  the  absence 

V,  Sessions,  169  Mass.  329.  of  particular  averments  is  not  fatal 

S.  State  V,  Luston,  65  N.  J.  L.  605,  when  the  representations  are  mateiial 

ciiiifi  8  Encyc.  of  Pl.  and  Pr.  880.  and  comprehensive  although  alleged 

See  also  the  following  cases:  in  general  terms,  and  when  other  aver- 

CaHforma.  —  People  v,  Griffith,  122  ments  sufficiently  charge  their  falsity. 

Cal.  212.  881.    1.  Keyes  v.  People,  197  III. 

Indiana.  —  Merrill  r.  State,  156  Ind.  638. 

99;  Campbell  v.   State,  154  Ind.  309;  4.  People   v.    Summers,    115   Mich. 

Funk  V.  Sute,  149  Ind.  338.  537. 

Kentucky.  —  Com.    v.    Viser,   (Ky.  0.  State  v.  Styner,  154  Ind.  131. 

1902)   70   S.   W.   Rep.  832;    Com,  v.  8§9«    8.  Sute  t^.  McDonald,  59  Kao. 

Scroggin,  (Ky.  1901)  60  S.  W.  Rep.  528.  241. 
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FALSE   REPRESENTATIONS  AND 

DECEIT. 

884.  I.  BIHXDIS8— 1.  JUmA iii on  —  la  ewwwJ.  —  See  note  i. 

Baaovcry  of  ConiiAtnbtion  or  SpeoUte  Proporiy.  —  See  notes  2,  3. 

88A.  2.  Action  on  CtM  —  a.  In  General.  —See  note  i. 

8S4.  1.  Mlnaiek  v.  Libera,  83  Mino.  S.  W.  Rep.  937,  holding  that  in  an  ac- 
288;  Swafford  Bros.  Dry  Goods  Co.  v.  lion  by  a  seller  to  recover  the  property 
Jacobs,  66  Mo.  App.  36a,  a  Mo.  App.    itself  or  in  the  alternative  the  value 


Rep.  1334;  Perry  v,  Rofpers,  62  Neb. 
898;  Bostwick  V.  Mutual  L.  Ins.  Co., 
116  Wis.  392. 

8.  McKay  v.  New  York  L.  Ins.  Co., 
124  Cal.  270;  Goring  tf,  Fitzgerald,  105 
Iowa  507:  Cornell  v.  Crane,  113  Mich. 
460:  Grosjean  v,  Galloway,  64  N.  Y. 
App,  Div.  547. 

3.  Alabama,  —  McKenzie  v,  Weine- 
man,  116  Ala.  194. 

Arkansas,  —  Bugg  v.  Wertheimer- 
Schwartz  Shoe  Co.,  64  Ark.  12. 

Colorado,  —  Bell  v,  Kaufman,  9  Colo. 
App.  259. 

OmnecHcuU —  WiXwQTi  v.  Nichols,  72 
Conn.  173. 

Delaware.  —  Freeman  v.  Topkis,  i 
Marv.  (Del.)  I74- 

Illinois.  —  Haihmacker  r.  Lowman, 
66  111.  App.  448. 

lowa^ — Morris  v,  Posner,  11 1  Iowa 

335. 
Michigan,  —  Kirschbaum  v,  Jasspon, 

123  Mich.  314. 

MissisHtfi.  —  GuHedge  v,  Slayden- 
Kirksey  Woolen  Mills,  75  Miss.  297. 

Missouri,  —  Goebel  v.  Troll,  71  Mo. 
App.  123;  Moore  v.  Hinsdale,  77  Mo. 
App.  217. 

Montana,  —  Richardson-Roberts- 


thereof,  in  which  action  a  subsequent 
purchaser  from  the  alleged  fraudulent 
vendee  is  joined,  recovery  against  the 
latter  depends  absolutely  upon  the 
establishment  of  a  right  to  rescind  as 
against  the  first  vendee;  if  that  right 
is  not  established  the  title  passes  alMO- 
lutely,  and  in  this  proceeding  the 
plaintiff  cannot  attach  the  goods  in  the 
hands  of  the  subsequent  purchaser. 

yoluntary  AMigmes  «r  Attaflhiag  Orti- 
itor.  —  See  Cuursey  v,  Coe,  24  N.  Y.  App. 
Div.  271,  holding  slight  evidence  of 
demand  on  an  assignee  salBclent  to 
sustain  judgment. 

8M,  1.  Arkansas,  —  Binghamtoo 
Trust  Co.  V,  Auten,  68  Ark.  999. 

California,  —  Morris  v,  Courtney,  120 
Cal.  63  (recovery  for  deficit  in  quantity 
of  land,  at  rate  of  purchase  price). 

ConneeHcni.  —  Wilson  v.  Nichols,  7a 
Conn.  173. 

Michigan,  —  Trumbull  v.  January, 
123  Mich.  66. 

Minnesota,  —  Mlnazek  v.  Libera,  83 
Minn.  288. 

Missouri,  —  Leicher  v,  Keeney.  98 
Mo.  App.  394;  Edwards  v,  Noel,  88 
Mo.  App.  434. 

N'ew  York,  —  Grosjean  v.  Galloway, 


Byrne  Dry  Goo  is  Co.  v,  Goodkind,  22  64  N.  Y.  App.  Div.  547. 

Moat.  462.  IVashington,  —  Pronger  v.  Old  Nat. 

Nebraska.  —  Field  v.  Morse,  54  Neb.  Bank,    20    Wash.    618,    holding    that 

789.  affirmance  bars  only  the  right  to  re- 

New  York,  —  Heilbronn  v,  Herzog,  scind.  leaving  all  other  remedies  un- 

165  N.  Y.  98;  Schoeneman  v.  Cham-  impaired, 

berlin,  55  N.  Y.  App.  Div.  351.  PsrfonuuuM «f  XxeentAry Oontnet After 

Washington,  —  Goodyear  Rubber  Co.  Misovary   of  Bsesit  —  Contra^  —  Klng- 

V,  Schreiber,  29  Wash.  94.  man  v,  Stoddard,  85  Fed.  Rep.  740,  57 

See  also  West  v.  Graff,  23  Ind.  App.  U.  S.  App.  379;   Simon  v,  Goodyear 


Metallic  Rubber  Shoe  Co.,  105  Fed, 

Rep-  573.  44  C.  C.  A.  6ia.     Compare 

Minnesota  Thresher  Mfg.  Co.  v.  uru- 

Wangemann,  (Tex.  Civ.  App.  1899)  54    ben,  6  Kan.  App.  665,  holding  that 
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410;  Goodman   v,  SampHner,  23  Ind. 
App.  7a. 

Prayer.  —  See  Halff   v. 


886-888.       FALSE  REPRESENTA  TIONS  Vol.  VIIL 

886.  *.  Effect  of  Express  Contract  or  Warranty.  — 
See  note  i. 

Wamatj  cf  TiU*  to  Lud.  —  See  note  3. 

887.  3.  Aaeiimpiit  —  £1.  In  General.  —See  note  i. 

888.  4.  Availability  in  Defesfe  of  False  RejreiantatioBi  and 
Deceit  —  See  note  4. 

where,  after  knowledge  of  the  fraud,  baker.   37  Fla.  28,  h<rfdiag  that  the 

the  purchaser  retains  the  property  and  remedy  in  chancery  is  not  exclusive, 

makes  partial  payments,  his  only  rem-  M7.    1.  Sturgeon  v.  Birkey,  86  111. 

edy  is  by  action  for  breach  of  the  war-  App.489;  Hallett  v.  Gordon,  128  Mich, 

ranty.  364  (by  statute).    See  also  /»  rr  Penne- 

SffMt  of  Asttea  as  Batifleation.  — An  well,  119  Fed.  Rep.  139,  55  C.  C.  A. 

action  for  damages  for  deceit  inducing  571.     Compare    Modern   Woodmen    of 

A  contract  ratifies  the  contract.     An-  America  v.  Union  Nat.  Bank.  108  Fed. 

drews  V.  Tackson,  i68Mass.  266;  Whit-  Rep.  753,  47  C.  C.  A.  667.  wherein  it 

ing  V,  Price.  172  Mass.  240;  McCready  was  held  that  the  circumstances  were 

V,  Phillips,  56  Neb.  446.     But  compare  such    that    the    law   would    imply    a 

Schoeneman  v,  Chamberlin,  55  >f.  Y.  promise  10  pay  a  sum  of  money  which 

App.  Div.  351,  where  it  appears  to  be  was  never  received,  that  any  recovery 

considered  that  an  action  for  damages  in  the  action  must  be  larger  than  the 

for  the  fraud  is  based  on  the  theory  actual  damage,  and  that,  therefore,  the 

that  the  contract  is  void  and  that  the  action  should  be  brought  in  form  ex 

title  to  the  property  did  not  pass.  delicto. 

Wbtn  Rsidirion  HeoMsary.  —  Where  Money  Had  and  Eacstved.  — A  party 
the  plaintiff  has  not  rescinded  he  can-  induced  into  a  contract  by  false  repre- 
not  recover,  under  counts  in  tort  based  sentations  may  rescind  and  sue  to  re- 
on  fraud,  the  whole  of  the  purchase  cover  back  his  money  in  an  action  for 
money  as  upon  a  rescission  of  the  con-  money  had  and  received.  Cornell  r. 
tiact.  The  ground  of  act  ion  is  virtually  Crane,  113  Mich.  460.  See  also  Sara- 
money  had  and  received.  Gassett  v,  sohn  v.  Miles.  52  N.  Y.  App.  Div.  628, 
Glazier,  165  Mass.  473.  affirmed  169  N.  Y.  573;  Seebcr  r.  Peo- 

Jurladietioii  —  Jvstioe   of  Poaoa.  —  In  pie's  Bldg.  Loan,  etc.,  Assoc.,  36  N. 

Vivian  v.  Allen,  9  Colo.  App.  147,  it  Y.  App.  Div.  312.  holding  that  although 

was  held  that  it  could  not  be  insisted  an  action  may  not  be  in  form  for  money 

that  the  transaction  in  which  the  plain-  had  and  received,  a  recovery  may  be 

tiff  was  deceived  created  a  trust  which  had  on  this  theory  where  proof  to  cs- 

a  justice  of  the  peace  has  no  jurisdic-  tablish  such  a  cause  is  received  without 

tion  to  enforce.  objection. 

Yomia.  —  An  action  for  deceit  comes  Where  No  Money  Is  Held  to  the  Plain- 

within  the  statute  controlling  the  venue  HfTs  Use,  as  where  the  defendants  were 

of  actions  for  fraud,  permitting  them  to  jointly  interested  with  him  in  a  trans- 

l>e  brought  where  the  fraud  was  com-  action  in  which  moneys  were  turned 

mitted.     Howe  Grain,  etc.,  Co.  r.  Gait,  over  to  them  by  him  for  the  purpose  of 

(Tex.  Civ.  App.  1903)  73  S.  W.  Rep.  828.  making  payments  to  another  under  a 

M6.    1.,  Williams  v.  Wilson,  101  111.  contract  for  the  purchase  of  lots,  which 

App.   541;    Hitchcock  v.  Gothenburg  money  rtie  defendants  so  applied,  the 

Water  Power,  etc.,  Co.,  (Neb.  1903)  95  plaintiff's  remedy  is  by  an  action  for 

N.  W.  Rep.  638.  damages,  and  not  an  action  for  money 

Boesit  in  Gontnet  Void  nadar  Btotnto  of  had  and  recei  red.    Blewiti  v,  McRae, 

Trands.  —  See  Schneider  v.  Schleutker,  100  Wis.  153. 

64  S.  W.  Rep.  505,  23  Ky.  L.  Rep.  951.  If  Gradit  Is  Eztondad  upon  false  and 

Oonntardaim  in  Oontraot.  —  An  action  fraudulent    statements,    the    plaintiff 

for  damages  for  deceit  t>eing  in  ratifica-  may  waive  the  toit  and  proceed  in  as- 

tion  of  the  contract  induced  by  the  de-  sumpsit  for  the  purchase  price;  there 

ceit,  the  defendant  may  set  off  against  is  a  well-recognized  distinction  between 

the  damages  awarded  any  sum  due  to  disaffirmance  of  the  sale  itself  and  a 

him  growing  out  of  the  transaction  and  mere    rescission   of    the    credit   upon 

accruing    under    the    contract.      Mc-  which  the  sale  was  made.     Heilbronn 

Cready  v,  Phillips,  56  Neb.  446.  v.  Herzog,  165  N.  Y.  98. 

8.  West  Florida  Land  Co.  v,  Stude-  MS.    4.  Watson  v.  Kirby,  ti6  Ala. 
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889,  See  note  2. 

891.  5.  Equitable  Semediet— tf.  In  General.  —  See  note  i. 
8»S.  c.  Other  Appropriate  Relief.  — See  note  i. 
894.  IL  Elsctioh  OF  BSIODIZS  —  HscBsnTT  avd  BmoT  — 
1.  In  OeaeraL  —  See  note  3. 

557;  Allen  V,  Hena,*i97  111.  486;  Snively  Haines,  62  N.  Y.  App.  Div.  146.     Com- 

V,  Meixsell,  97  111.  App.  365  (as  to  de-  par^  Farmers*  Nat.  Bank  v,  St.  Regis 

fenseof  failure  of  consideration);  Myers  Paper  Co.,  77   N.   Y.  App.   Div.  558. 

ST.  Townsend,  103   Iowa  569;   Ander-  See  further  Set-off,   Countbrclaim. 

son  V,  Scott.  70  N.  H.  350;  Bare  us  v,  and  Recoupment. 

Dorries.  64  N.  Y.  App.  Div,  109  (de.  889.    S.  NeoMiitj  of  Tsndttr.  — If  A 

fense  that  the  plaintiff  was  induced  to  steals  B*s  property  and  sells  it  to  C, 

make  the  contract  by  false  represen-  and  C  is  compelled  to  pay  B,  C  need 

Cations  that  he  was  contracting  with  not  return  the  property  to  A  or  be  com- 

another  party):  Brown  v.  Eccles,  2  Pa.  pelled  to  pay  him  also.     Hurlbert  v. 

Super.  Ct  iq2.  39  W.  N.  C.  (Pa.)  8;  Kellogg  Lumber, etc., Co.,  115  Wis.  225. 

Max  Meadows,  etc..  Co.  v.  Mendenhail,  So  in  an  action  for  damages  for  fail- 

4  Pa  Super.  Ct.  398;  Davis  v.  Driscoll,  ure  to  complete  the  delivery  of  grain 

22  Tex.  Civ.  App.   14.    See  also  Ala-  under  a  contract,  the  defense  of  false 

bama  Foundry,  etc..  Works  v,  Dallas,  representations  on  the  plaintiff's  part 

127  Ala  513.  in   inducing  the  contract  is  available 

Mpnlation  in  Writing  —  Silbot.  —  See  without  a  return  of  the  money  received 

the  following  cases  as  to  the  availability  for  the  grain  actually  delivered.    Perry 

of  the  defense  and  upon  the  point  ihat  v,  Rogers,  62  Neb.  898. 

evidence  to  show  that  a  contract  sued  In  a  Suit  by  an  Imbrsee  against  the 

on  vas  induced  by  fraudulent  means  maker  of  a  note,  in  South  Dakota^  the 

is  not  objectionable  as  varying  or  con-  indorsee  being  neither  a  party  10  nor 

tradictinjif  (he  terms  of  a  written  instru-  interested  in  the  original  contract,  it  is 

ment :    Thomas  v,  Grise,  i  Penn.  (Del.)  not  necessary  that  the  defendant  should 

381;  Young  V,  Heffernan,  67  III.  App.  restore  what  he  received  under  the  con- 

3S4:  Bauer  V.  Taylor,  (Neb.  1903)96!^.  tract  in  order  to  show  that  the  note 

W.  Rep.  268;  Anderson  v,  Scott,  70  N.  was  fraudulently  procured.    Spearfish 

H.  350:  Davis  zr.  Driscoll,  22  Tex.  Civ.  Bank  v.  Graham,  (S.  Dak.  1902)  91  N. 

App   14;  American  Nat.  Bank  v,  Cru-  W.  Rep.  340. 

ger,  (Tex.  Civ.  App.  1898)  44  S.  W.  Averment  of  Bosoiition.  -  See  Besse- 
Rep.  1057:  Hollifieldv.  L%ndrum,(Tex.  mer  Ice  Delivery  Co.  v.  Brannon,  (Ala. 
Civ.  App.  1903)  71  S.  W,  Rep.  979;  1903)  35  So.  Rep.  56  (action  to  recover 
Wright  V,  U.  S.  Mortgage  Co  ,  (Tex.  the  price  of  a  hotse  sold);  Smith  v. 
Civ.  App.  1897)  42  S.  W.  Rep.  789:  Estey  Organ  Co  .  100  Ga.  628. 
Herring  v.  Mason,  17  Tex.  Civ.  App.  Sealed  Instrument.  —  Fraud  in  Oon- 
559;  Wuest  V,  Moehrig,  24  Tex.  Civ.  slderation  is  not  a  bar  to  the  entire  ac- 
App.  124.  So  also  where  the  deceit  tton,  the  contract  having  been  executed 
refers  to  the  execution  of  the  instru-  and  remaining  unrescinded,  but  can 
ment  itself,  whereby  the  defendant  is  avail  the  defendant  only  in  reducing 
fraudulently  induced  to  sign  a  paper  the  amount  of  recovery;  a  plea  setting 
which  does  not  contain  the  true  con-  up  such  matter  in  bar  is  bad  on  de- 
tract. New  Idea  Pattern  Co.  v,  Whe-  murrer.  Rogers  v.  Baker,  66  N.  J. 
Ian,  75  Conn.  455;  McBride  v,  Macon  L.  56. 

Tel.  Pub.  Co.,  102  Ga.  422;  Gore  v.  891.    1.  See  Quarg  v,  Scher,   136 

Malsby,  no  Ga.  893;  Barrie  v.  Frost,  Cal.  406;  Barbour  v.  Flick,  126  Cal. 

105  111.  App.   187;  Bly  cr.   Brady,  T13  628;    Brown   v.   Lyon,   81   Miss.  438; 

Mich.  176;  Pheonix  Ins.  Co.  v.  Owens,  Boschen  c.  Jurgens,  92  Va.  756. 

81   Mo.  App.  201 ;  Cameron  v,  Esta-  893.    1.  Thus  the  complainant  in  a 

brooks,  73  Vt.  73.  bill  to  enfore  a  vendor's  lien  may  be 

Such  defense  must  be  pleaded.     New  compelled  to  make  good  his  represen- 

Idea  Pattern  Co.  v,  Whelan,  75  Conn,  tations   to   the  defendant   as    to    the 

455.  boundaries  of  the  land,  under  a  cross- 

Goomttrelnlm.  —  A  defense  may  conn-  bill  filed  b^  the  defendant.    Spoor  v, 

terclaim  damages  in  tort  for  false  repre-  Tilson,  97  Va.  279. 

teatatlons  and  deceit.     Kingsland  r.  894.    8.  Chadron  First  Nat.  Bank 
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895.  2.  Offer  to  Aettore — Motion  for  SMugti.  —  See  note  3. 

896.  IIL  PABTIZ8.  — See  note  i. 
JdAdtr  of  PurtiM.  —  See  note  2. 

897.  See  note  i. 

IV.  Pleaoivg  ahd  Pboof  —  1.  At  Law  —  a.  Intent  to 
Deceive  —  Fraud.  —  See  notes  3, 4,  5. 


V.    Tootle,    59    Neb.    44,    Hadden    v, 
Natchaug  Silk  Co  ,  84  Fed.  Rep.  80. 

Thciiry  of  CompUant. —  If  one  does 
no4  affirm  the  iransaciioo,  bui  on  ihe 
contrary  proceeds  on  the  opposite  the- 
ory, he  cannot  proceed  under  such  a 
complaint  for  dain^t^es  for  deceit. 
Moynalian  v»  Premiss,  10  Colo.  App. 
295.  He  cannot  in  this  manner  affirm 
the  contract  in  so  i±t  as  he  retains  the 
benefits  thereof  and  still  sue  for  dam- 
ages on  a  theory  inconsistent  with  the 
ratification.  Schmoliz  v.  Schmoltz,  116 
Mich.  692;  Westerfeld  i\  New  Yoik  L. 
Ins.  Co.,  129  Cal.  68,  holding  that  one 
cannot  sue  for  damages  as  in  an  action 
for  deceit  and  at  the  snme  time  in  his 
complaint  repudiate  and  rescind  the 
contract.  But  see.  on  the  last  propo- 
sition, Oakes  v.  Miller,  11  Colo.  App. 

374. 


recover  money  paid  to  the  defendants 
for  the  purchase  of  the  property  judg- 
ment wdS  properly  rendered  against 
the  wife,  over  the  objection  that  such 
judgment  was  erroneous  because  (bete 
was  no  community  liability.  Oudin  v. 
Crossman,  15  Wash.  519. 

8.  See  Barbour  v.  Flick,  126  Cal.  628 
(husband  and  wife):  Culver  v.  Smith, 
82  M^.  App.  390. 

Diyisible  Cause  of  Aetion.  —  So,  though 
representations  were  made  to  several 
and  they  purchased  upon  soch  repre- 
sentations, one  of  them  who  paid  his 
share  is  the  proper  party  to  sue  for 
damages  for  his  loss  without  joining 
the  others.  Read  v.  Chambers.  (Tex. 
Civ.  App.  1898)45  S.  W.  Rep.  74a. 

§97.  1.  0*Leaiy  v.  Tillinghast.  aa 
R.  I.  161. 

Directon  of   Corporation. —  See  Rey- 


An  Aotion  Before  Biscovory  of  the  Fraud    nolds  t/.  Ley  den,  24  N.  Y.  App.  Div. 
is   no  election   of   remedies.     Albany     395. 


Hardware,  etc.,  Co.  v.  Day,   11  N.  Y. 
App.  Div.  230. 

Wltore  there  Was  No  Contraot  Relation 
between  the  parties,  an  unsuccessful 
action  for  breach  of  contract  will  not 
bar  a  subsequent  action  for  fraud  and 
deceit.     Hallett  v.  Gordon,  128   Mich. 

364. 
Boplevin  for  a  portion  of  a  quantity 

of  goods  disposed  of  by  the  fraudulent 

vendee  is  not  barred   by  a  judgment 

recovered  in  an  action  on  contract  for 

the  purchase  price  of  another  portion 


Corporation  Hot  Voeomiy  Party.  ^  See 

Austin  f/.  Murdock,  127  N.  Car.  454. 

S.  Vobraaka. —  Like  Johnson  v,  Ga- 
lick,  46  Neb.  821,  ciud  in  this  note  in 
the  original  article,  see  Gerncr  v. 
Mosher,  58  Neb.  13s;  Field  v.  Morse, 
54  Neb.  789,  the  lattei ,  however,  being 
an  action  to  recover  the  pioperty  ol^ 
tained  under  Che  false  representations 
upon  the  rescission  of  the  transaction 
by  the  plaintiff. 

i.  See  Rhodes  v.  Dickerson.  95  Mo. 
App.    395,   wheie  the  complaint  was 


of  the  goods.    Schoeneman  v,  Cham-  held  to  set  forth  sufficiently  the  facts 

berlin,  55  N.  Y.  App.  Div.  351.  which  showed  fraud. 

§95.    3-  See  Wilson  v.  Nichols,   72  Though  Proof  of  Scienter  Is  Hot  Voeos- 

Conn.    173,   holding  an  allegation  of  sary,  an  allegation  of  fraud  is  nevenhe- 

tender  to  be  surplusage.  less  essential  to  the  plaintiff's  right  to 

§96.      1.    Assignee.   —   Where    the  recover  on  ihe  theory  of  false  tepre- 

claims  of  several   persons  against    a  sentations.     Equitable    Trust    Co.    v, 

corporation   for    false   representations  Milligan.  (Ind.  App.   1903)  65   N.   E. 

are  iransferred  by  valid  assignment  to  Rep.  1044. 

one  party,  they  may  be  joined  in  one  Allegation  of  Faeti  Is  Sni&eiont  allega- 


action  by  the  assignee.  Benedict  v. 
Guardian  Trust  Co.,  58  N.  Y,  App.  Div. 
302. 

Commnnity  Property.  —  Where  the 
alleged  title  to  a  mine  was  in  the  wife's 
name  and  the  consideration  paid  there- 


tion  of  fraud,  and  it  is  immaterial 
whether  it  is  called  fraud  in  the  com- 
plaint or  not.  State  v.  Stewart.  122  N. 
Car.  263. 

Ko  Averment  of  Conapiney  Hood  Bo 
Made  in  the   pleadings  to  entitle  the 


for  was  community  property,  in  an  ac-     plainiiff  to  prove  it  in  order  to  connect 
tion  against  the  husband  and  wife  I  >    the  defendant  with  the  fraud.     Butler 
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898-000. 


808.  See  note  i. 

800.  *.  Representation  and  Falsity  Thereof.  —  See 

note  I. 
OOO.  See  notes  i,  2. 

Froof  to  Gomfpond  with  AUegfttiMu.  —  See  note  3. 

V.  Duke,  (Supm.  Ct.  Spec.  T.)  39  Misc.  terms  of  the  statute.     Hallett  v,  Gor- 

(M.  Y.)  335.  don,  128  Mich.  364. 

M7.    ft.  Alligatioiioflntaiit. — Oliver        VogatiTing  Xatifloatlon  is  not  neces- 

z'.  Hubbard,  291  nd.App.  639;  Inderlied  sary  in  an  action  to  recover  money 

V.  Honeywell,  (Supm.  Ct.  App.  Div.)  obtained  from  the  plaiotifif  by  means 

84  N.  Y.  Supp.  333;  Bloomingdale  v,  of  false  and  fraudulent  representations. 


Southern  Nat.   Bank,  63  N.  Y.  App. 
Div.  72. 

898.  1.  For  Examples  of  Complainti 
Hold  to  Bo  Bgflidont,  see  Hay  v.  Lan- 
dis,  17  Ind.  App.  91;  Mlnazek  v.  Libera, 
83  Minn.  288;  Wessels  v,  Carr,  15  N. 
Y.  App.  Div.  360;  Martachowski  v. 
Orawitz,  14  Pa.  Super.  Ct.  175:  Parker 
V.  Ausland.  13  S.  Dak.  169;  JCoepke  v, 
Winterfield,  116  Wis.  44. 

Substantial  Certainty  Sufficient.  —  Mc 
Kay  V.  New  York  L.  Ins.  Co.,  124  Cal. 
270  (on  general  demurrer,  in  an  action 
on  rescission  for  recovery  of  what  was 
parted  with  under  the  contract);  Wilder 
V,  Beede,  iiq  C4I.  646  (in  the  absence 
of  demurrer);  Wells  v,  Adams,  88  Mo. 
App.  215  (on  objection  to  introduction 
of  evidence);  Quinby  v.  Ay  res,  (Neb. 
1901)  95  N.  W.  Rep.  464. 


Gandy  v,  Cummins,  64  Neb.  312. 

899.  1.  Mizell  v.  Upchurch,  (Fla. 
1903)  35  So.  Rep.  9;  Warner  v.  Warner, 
30  Ind.  App.  578;  Northwestern,  etc., 
Life  Ins.  Co.  v.  Breautigam,  (N.  J. 
1903)  54  Atl.  Rep.  228. 

Want  of  Opportunity  for  Inspection.  — 
Upon  the  objection  that  the  repre- 
sentations were  the  mere  casual  expres- 
sion of  opinion  as  to  the  value  of  the 
property,  which  was  open  to  the  inspect 
tion  of  the  plaintiff,  it  is  sufficient  if  it 
may  be  reasonably  inferred  from  the 
alleviations  that  the  property  was  not 
where  the  plaintiff  could  have  inspected 
it.     Benolkin  v.  Guthrie,  in  Wis.  554. 

Sorplnsago.  —  Allegations  of  other 
representations  which  have  no  connec- 
tion with  the  cause  of  action  stated 
may  be  rejected  as  surplusage.    Gates 


The  pleading  must  be  liberally  con-    v.  Moldstad,  14  Wash.  419. 


strned.  Gandy  v,  Cummins,  64  Neb. 
312;  Johnston  v,  Spencer,  51  Neb.  198; 
Benolkin  v.  Guthrie,  zii  Wis.  554. 

Montor  Oonolnsivo.  —  Intent  to  de- 
fraud is  shown  by  the  acts  and  decla- 
rations of  the  defendant,  whose 
declarations  that  his  intentions  were 
honest  will  not  be  sufficient  to  over- 
throw the  act  by  which  another  is  de- 
frauded. Brown  v.  Case  Plow  Works, 
9  Kan.  App.  685. 

hot  and  Opinion.  --Tuscaloosa  Coun- 
ty r.  Foster.  132  Ala.  392;  John  V.  Far- 
well  0>.  V.  Nathanson,  99  111.  App.  185; 
Snively    v.    Meixsell,    97     111.     App. 

365. 
Itaolamtion  on  Implied  Promlio.  —  Un- 


As  Against  Two  DeCutdants  the  alle- 
gation of  representations  by  them  is 
not  objectionable  because  not  referring 
to  each  defendant.  Cant.ier  v,  Auer- 
bach,  (Supm.  Ct.  App.  T.)  20  Misc. 
(N.  Y.)  281.  affirming  (N.  Y.  City  Ct. 
Gen.  T.)  20  Misc.  (N.  Y.)  6. 

900.  1.  Bauernschmidtv.  Maryland 
Trust  Co.,  89  Md.  507:  Sills  Stove 
Works  V.  Brown,  71  Vt.  478. 

8.  Shelton  v,  Healy,  74  Conn.  265; 
Mitchell  V.  Bloom,  (Tex.  Civ.  Appu 
1898)  46  S.  W.  Rep.  406. 

Evidentiary  Facts  need  not  be  alleged. 
Johnston  v,  Spencer,  51  Neb.  198. 

Conoealmont.  —  The  striking  out  from 
an    amendment    to    a    petition    facts 


der  the  statute  in  Michigan  creating  an  which  it  is  alleged  amounted  to  a  con- 
impUed  promise  to  pay  all  such  dam-  cealment  of  the  fraud  is  without  preju- 
ages  as  result  from  fraud  and  deceit  dice  where  the  petition  is  left  with  the 
and  for  which  an  action  on  the.  case  general  allegation  that  the  facts  were 
would  lie,  it  is  better  pleading  to  refer  fraudulently  concealed  from  the  plain- 
to  the  statute  in  declaring  on  the  tiff.  Goring  v.  Fitzgerald,  105  Iowa 
promise,  but  a  declaration  which  -sets  507. 

up  the  representations  claimed  to  be        8.  Flohr    v.   Schwartzberg,   9    Kan. 

false  and  fraudulent,  and  for  which  an  App.  215:  Blue  Valley  Lumber  Co.  v, 

action  on  the  case  would  lie,  is  suffi-  Newman,  58  Neb.  80;  Darling  v.  Klock, 

cieot  to  bring  the  plaintiff  within  the  33  N.  Y.   App.  Div.  270,  affirmed  165 
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909«  c.  Scienter  —  (i)  Allegation.  —  See  notes  i,  2. 

903.  (2)  Proof—  (a)  In  CkiMrEL  —  See  note  2. 

904.  T^lM  Wumuity.  —  See  note  I. 

90ti.  (b)  Xanner  of  Proof  —  Aetul  Kaowltdf*.  —  See  note  I. 

N,  Y.  623;  Grosjean  v.  Galloway,  82  t.  Northwestern    Steamship  Co.  v. 

N.  Y.  App.  Div.  380;  Cole  v.  Carter.  22  Horton,  29  Wash.  565,  qvoHng  8  Enctc. 

Tex.  Civ.  App.  457;  Carson  v.  Hous-  OP  Pl.  and  Pr.  qoi. 

sels,  (Tex.  Civ.  App.  1899)  51   S.  W.  ITiS  of  Ward  ** T^aadvkiitly "  la  Alia- 

Rep.  290;  Sills  Stove  WorlEs  v.  Brown,  gation.  —  The  allegatioo  that  the  repre- 

71  Vt.  478.     See  also  Hasse  v.  Freud,  sentattons  were  false  and   frandalent 

119  Mich.  358,  holding  the  evidence  to  implies   that   the  defendant  knew  of 

create  no  variance.  their  falsity.     Forsyth  v.   Vehmeyer, 

•trletnsis  of  Proof.  —  It  is  enough  to  176  111.  359. 

allege  and    prove  the  substance  and  As  a  matter  of  plead ing./niaMAvZnri^ 

material   part  of  the  representations,  without  sciens  or  iciens  without /raitt/ar- 

and  representations  differing  from  but  lenter  would    be    sufficient.    Steip  v. 

tending  to  prove  those  alleged  may  be  Seguine.  66  N.  J.  L.  370;  Eibel  v.  Von 

shown.    Shelton  v,  Healy.  74  Conn.  Fell.  63  N.  J.  L.  3. 

265.  903.     8.   Hutchinson    v.    Gorman. 

Xoro  than  Ono  Bopressntation  Ohargod.  (Ark.  1903)  73  S.  W.  Rep.  793  UiHng  8 
—  The  plaintiff  is  nor  debarred  from  a  Encyc.  of  Pl  and  Pr.  899,902]:  Ctay- 
recovery  for  one  fraudulent  represen-  ton  v.  Cavender,  i  Marv.  (Del.)  191 ; 
tation  because  he  has  alleged  others  Boddyz/.  Henry,  113  Iowa 462:  Darling 
which  he  has  failed  to  prove.  Schol-  v,  Klock,  33  N.  Y.  App.  Div.  270. 
field  Gear,  etc.,  Co.  v,  Scholfield,  71  affirmed  165  N.  Y.  623.  See  also  Pear- 
Conn.  I.  son  V.  Dover  Beef  Co.,  69  N.  H.  584. 

9M.     1.   Northwestern    Steamship  OlTeunstaiiooB.  —  Scienter  may  be es- 

Co.  V.  Horton,  29  Wash.  565,  quoting  8  tablishsd  by  circumstances.    Jacobs  v. 

Encyc.  of  Pl.  and  Pr.  901.    See  also  Marks,  83  111.  App.  156,  affirmed  183 

the  following  cases:  111.  533:  Goring  v.  Fitzgerald,  105  Iowa 

California,  —  Hoffman  v,  Kirby,  136  507. 

Cai.  26.  INM.    I.  See  Postal  v.  Cohn,  83  N. 

Florida.^  Mizell  v,  Upchurch,  (Fla.  Y.  App.  Div.  27,  holding  that  a  statute 

1903)  35  So.  Rep.  9.  requiring  liberal  construction   of  the 

New  York,  —  Van  Pub.  Co.  v.  West-  allegations  of  a  pleading  does  not  con- 

inghouse,  72    N.  Y.  App.   Div.    121;  template   that  an  action    founded    in 

Unckles  v,  Hentz,  19  N.  Y.  App.  Div.  fraud   may  be  sustained  by    proving 

165,  affirming  18  Misc.  (N.  Y.)  644:  In-  merely  the  breach  of  a  contract, 

derlied  V.  Honeywell,  (Supm.  Ct.  App.  INIft.     1.   Hutchinson    v,    Gorman. 

Div.)  84  N.  Y.  Supp.  333:   Blooming-  (Ark.  1903)  73  S.  W.  Rep.  793.  d^H  * 

dale  tr.  Southern  Nat.  Bank  63  N.  Y.  Encyc.  of  Pl.  and  Pr  899,  902.    See 

App.  Div.  72.  also  the  following  cases 

Pennsylvania.  — Wilson    v.    Talhet-  Connecticut.  —  Scholfield   Gear,  etc., 

mer,  20  Pa.  Co.  Ct.  203.  Co.  v.  Scholfield,  71  Conn.  i. 

Aftar  Tsrdiot  the  omission  of  an  ex-  Florida.  —  Watson  v.  Jones,  41  Fla. 

press  allegation  of  scienter  in  a  decla-  241. 

ration    alleging    that    representations  Illinois,  —  Snively  9.  Meixsell,  97  111. 

were  false  and  fraudulent  will  be  cured.  App.  365. 

Forsyth  v.  Vehmeyer,  176  111.  359.  Indiana,  —  Eqniuble    Trust  Co.  v. 

Double   Allegation  —  Xnowlodgo   and  Milligan.  (Ind.  App.  1903)  65  N.  £. 

Duty  to  Know.  —  A  declaration  alleging  Rep.  1044. 

both  that  the  defendant  well  knew  his  Missouri,  —  Chase  v.  Rusk,  90  Ma 

statements  to  be  untrue  and  that  his  App.   25:    Edwaids  v,  Noel,  88   Mo. 

special  situation  was  such  as  made  it  App.  434. 

his  duty  to  know  the  truth  or  falsity  of  Nebraska,  —  Bauer  v,  Taylor,  (Neb. 

the    representations    contains    merely  1903)  96  N.  W.  Rep.  268:  Hitchcock  v. 

allegations  of  the  same  ultimate  fact,  Gothenburfr  Water  Power,  etc.,  Co., 

tIz..  knowledge  by  di£ferent  classes  of  (Neb.  1903)  95  N.  W.  Rep.  638. 

evidence,  and  is  not  bad  for  duplicity.  South  Dakota,  —  Parker  v.  Auslaod, 

Watson  V.  Jones,  41  Fla.  241.  13  S.  Dak.  169. 
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906.  d.  Inducement   and  Reliance  —  (i)  Allegation.  — 

See  note  2. 

907.  (2)  Proof, —S^t,  note  i. 
908«  See  note  2. 

Xabntting  Indaeemmit.  —  See  note  3. 

e.  Damage—  Allegation  and  Proof.  — See  note  4. 

fVisconsin.  —  Krause    v,    Busacker.  Grisc.  i  Pcnn.  (Del.)  381;  Cook  v.  Gill, 

105  Wis.  350.  83  Md.   177;    Hindman  v,   Louisville 

Vmud  States.  ^%\mofi  v,  Goodjrear  First  Nai.  Bank,  112  Fed.  Rep.  931,  50 

Metallic  Rubl>er  Shoe  Co.,    105  Fed.  C  C.  A.  623. 

Rep.  573.  44C.  C.  A.612;  Hiadmanv.  8.   Tl»    Bight    of    CroM-examinatta 

Louisville  First   Nat.   Bank,  112  Fed.  should  be  enforced  and  protected  by 

Rep  931.  50  C.  C.  A.  623.  permitting  the  defendant  to  ask  of  the 

In  Kaasat  the  same  rule  applies  as  plaintiff    on    cross-examination    any 

that  in  Massachusetts,  set  out  in  the  question  the  answer  to  which  will  show 

original  note.    St.  John  v.  Barry,  63  or  tend  to  show  that  the  representation 

Kan.  775.  complained  of  did  not  induce  the  plain- 

906.    8.  Oliver  v,  Hubbard,  29  Ind.  tiff  to  ent^r  into  the  contract.    Caison 

App.  639,  citing  8  Encyc.  op  Pl.  and  v,  Houssels,  (Tex.  Civ.  App.  1899)  51 

Pr.   903   [906];    Mizell    V.    Upchurch,  S.  W.  Rep.  290. 

(Fla    1903)  35  So.  Rep.  9;  Spencer  v,  ETidenoeof  InftMrmatioiL  Baoeiyod  After 

Johnston.,  58  Neb.  44.  Xepresaatatioiui  Hade  does  not  neces- 

An  Allsgation  of  **  Belianae  "  is  suffi  sarily  have  the  effect  of  showing  non- 

cient  to  show  that  the  plaintiff  believed  reliance   upon   the   buyer's    represen- 

and   was   deceived    by   the    represen-  tations.         Richard  son-Robe  rts-Byrne 

tation.     Drake  t*.  Holbrook,  (Ky.  1902)  Dry  Goods  Co.  v,  Goodklnd,  22  MonL 

66  S.  W.  Rep.  512;   ^uinby  v,  Ayres,  462. 

(Neb.  1901)  95  N.  W.  Rep.  464;  Douglas  4.  Northwestern  Mut.  L.  Ins.  Co.  v. 

V,  McDermott,  21  N.  Y.  App.  Div.  8;  Breautigam,  (N.  J.  1903)  54  Atl.  Rep. 

Carson  v.  Houssels,  (Tex.  Civ.  App.  228.    holding    the    declaration    10   be 

1899)  51  S.  W.  Rep.  290;  Shaw  v,  Gil-  sufficient. 

bert.  III  Wis.  165.  Suilloieat  AUsgatioa.  —  In  an  action 

007.  I.  Clayton  v,  Cavender,  z  based  upon  deceit  inducing  the  plaintiff 
Marv.  (Del.)  191;  Darling  v,  Klock,  33  to  acquire  a  stock  of  goods  which  by 
N.  Y.  App.  Div.  270,  affirmed  165  N.  Y.  reason  of  the  true  conditions  he  was 
623;  Grosjean  v,  Galfoway.  82  N.  Y.  unable  to  dispose  of.  objection  that  the 
App.  Div.  380;  Cole  v.  Carter,  22  Tex.  complaint  did  not  allege  that  the  plain- 
Civ.  App.  457.  See  also  Alex.'inder  v,  tiff  could  have  sold  the  stock  bad  the 
Em  melt,  169  III.  523.  representations  been  true  will  not  make 

V^aod  SalMeqiMiit  to  tho  TramaetloB  the  complaint  bad  where  on  the  whole 

will  not  support  an  action  depending  it  sufficiently  shows  that  but  for  the 

upon  fraud  as  inducing  the  transaction,  defendant's  conduct  the  plaintiff  would 

Moore  v,  Hinsdale,  77  Mo.  App.  217;  not  have  been  in  a  position  of  loss  by 

Mahoney   v,  O'Neill,  (N.  Y.  City  Ct.  reason  of  depreciation  in  the  value  of 

Gen.  T.)  36  Misc.  (N.  Y.)  843.  the  stock  while  he  was  trying  to  dispose 

AdmiisibUity  of  PlaintifPs  Testimony,  of  it.     Benolkin  v.  Guthiie,  iii  Wis. 

—  Charbonnel    v,  Seabury,   23    R.  I.  554. 

543.  Accurate  Statement  of  the  amount  of 

BoprosontatioB  to  Commoroial  Agonoy.  damages  need  not  be  made.     Butler  v, 

—  In  /Nebraska  it  has  been  held  that  the  Duke,  (Supm.  Ct.  Spec.  T.)  39  Misc. 
seller  is  not  entitled  to  rescind  and  re-  (N.  Y.)  235. 

cover  the  property  where  he  shows  a  An  Allegation  of  a  Lump   Sum   as 

reliance  on  the  report  of  the  agency  in  damages  has  been  held  to  be  sufficient 

its  entirety,  and  not  on  the  statements  in  the  absence  of  a  demurrer.    Lovejoy 

of  the  purchaser  to  the  agency.     Berk-  v,  Isbell,  73  Conn.  368. 

son  r.  Heldman,  58  Neb.  595;  Poska  Elements  Hot  BeooverablO.  —  Thecom- 

V,  Stearns,  56  Neb.  541.  plaint  is  not  vitiated   by  demanding 

908.  8.  Scholfield  Gear,  etc.,  Co.  elements  of  damage  not  recoverable. 

9.  Scholfield,  7:  Conn,  i;  Thomas  v,  Shaw  v,  Gilbert,  iii  Wis.  165. 
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See  note  i. 

/.  Necessity  of  Pleading  Contract.  —  See  note  2. 

919.  Vm  of  CoBtnetud  Wflrti.  —  See  note  2. 

g.  Joinder  of  Counts.  —  See  notes  3,  4. 

91 1.  SMtit  and  Aimwpilt.  —  See  note  I. 

919.  //.  Pleadings  in    Defense  —  sniBeiMiej  of  PiMdiaf  ua 

—  See  notes  2,  4,  5,  6,  6a. 


1.  West  Florida  Land  Co.  v.  bank  on  a  note,  a  plea  sellings  up  that 

Stndebaker,   37    Fla.    28;  Darling    v,  the  note  was  procured  by  false  repre- 

Klock,  33  N.  Y.  App.  Div.  270.  a  firmed  sentations  of  agents  of  the  bank  should 

165  N.  Y.  623;  Grosjean  v.  G^ioway,  disclose   the   names  of    such  agents. 

82  N.  Y.  App.  Div.  380:  Read  r.  Cham-  American  Nat.  Bank  v.  Cruger,  (Tex. 

bcrs.  (Tex.  Civ.  App.   1898)  45  S.  W.  Civ.  App.  1898)  44  S.  W.  Rep.  1057. 

Rep.  742.  Affidavit  of  OsfBHia.  —  Where  the  de- 

Prseiflt  Tains  need  not  be  proved  or  fense  is  fraudulent  representations  in 

laid.     Wilson  v.  Nichols,  72  Conn.  173.  a  prospectus,  the  prospectus  need  noi 

Bsacflt  to  tho  Bofendaat  need  not  be  be  filed  wiih  the  affidavit  of  defense, 

shown.     Hindman  f.  Louisville  First  other  false  representations   being  al- 

Nat.  Bank,  112  Fed.  Rep.  931,  50  C.  leged  which  are  themselves  sufficient. 

C.  A.  623.  Max    Meadows    Land,    etc.,    Co.    v. 

%,  Lambert  v.  Jones,  91  Mo.  App.  Mendinhall,  4  Pa.  Super.  Ct.  398,  40 

288.  W.  N.  C.  (Pa.)  348. 

•  9IO«    8.  See  Merrill  v.  Newton,  109  Oeaeral  Issno.  —  In  Thomas  v,  Grisc, 

Mich.  249;  Lambert  v.  Jones,  91   Mo.  i    Peon.  (Del.)  381,  it  was  htld  that 

App.  288;  Northwestern   Mm.  L.  Ins.  fraudulent  misrepresentations  may  be 

Co.  V.  Breauttgam,  (N.  |.  Z903)  $4  Atl.  shown  under  the  general  issue. 

Rep.  228:  Waller  v,  Bclding,  55  N.  Y.  4.  Hopkins  v.  Woldert  Grocery  Co., 

App.  Div.  215;  Howe  Grain,  etc.,  Co.  (Tex.  Civ.  App.  1902)  66  S.  W.  Rep.  63. 

r.  Gait,  (Tex.  Civ.  App.  1903)  73  S.  W.  That  the  Defendant  Was  Misled  and  in- 

Rep.  828.     See  also  Theory  of  the  duced  to  act  to  his  prejudice  must  be 

Case.  alleged.     Smith  v.  Estey  Organ  Co., 

S.  Vader  a  Statats  PermittiBg  Joindar  100  Ga.  628. 

in  the  same  complaint  of  several  causes  ft.  AUsgation  of  Phwd.  —  A  mere  alle- 

of  action,  etc.,  a  cause  of  action  for  gaiion    that  the   party   charged  with 

breach  of  covenant  of  title  may   be  fiaud    represented    fraudulently,   fol- 

joined  with  one  for  false  representation  lowed  by  a  statement  of  the  represen- 

as  to  title.     Koepke  v.  Winterfield,  116  tatioo  which  does  not  of  itself  const!- 

Wis.  ^.  lute  fraud,  is  not  sufficient  to  charge 

4.  Legal  and  SquitaUe  Oavsss  Against  fraud.     New    Bank   r.    Kleiner,    112 

BifllBrsAt    Parties    cannot    be    joined.  Wis.  287. 

Pietsch  V.  Krause,  116  Wis.  344,  which  Seisnter  must  be  alleged.  Bauer  v. 

was  an  action  against  a  corporation  Taylor,  (Neb.  1903)96  N.  W.  Rep.  s68; 

and  promoters  thereof  by  subscribers  Gem  Chemical  Co.  r.  Youngblood,  58 

for  stock.  S.  Car.  56,  in  order  to  counterclaim 

911.    1.  In  Kiohigan  an  action  for  damages  in  tort,  Kingsland  v.  Haines, 

money  obtained  by  false  representa-  62  N.  Y.  App.  Div.  146. 

tions  and  deceit  and  an  action  for  fraud  6.  Bly  v.  Brady,  113  Mich.  176.    See 

and  breach  of  trust  arising  on  contract  also    Clayton    v.   Ca vender,    i   Marv. 

may  be  joined.    Clark  v,  Kent  Circuit  (Del.)  191 ;  Underwood  v.  Caldwell,  102 

Judge,  125  Mich.  449.  Ga.   16;    Straight  v,  Wilson,    176  Pa. 

The  Theory  Adopted  in  the  Trial  Ck>iurt  St.  520. 

will  control  on  appeal,  in  determining  60.  Hot  Guilty  is  a  proper  plea  in  an 

the  sufficiency  of  a  complaint  which  is  action  for  fraud  and  deceit  in  the  sale 

uncertain  as  to  the  character  of  the  of  land  under  the  Florida  statute,  the 

cause    of    action    set    up.     Anderson  action  not  being  on  the  contract,  but 

Foandry,  etc  ,  Works  v.  Myers,  15  Ind.  sounding  in  tort.     West  Florida  Land 

App.  ^85.  Co.  V.  Studebaker,  37  Fla.  28. 

91)i.    8.  See  Cooper  v.   Hunter,  8  Trial  on  Dofieotiye  Plea.  —  Though  the 

Colo,  App.  loi.  answer  does  not    properly   raise    the 

By  Whom  Made.  —  In  an  action  by  a  defense  of  false  representations,  if  the 
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913,  S.  In  Bqmt7.  —  See  note  2. 

914.  V.  Pbotuigs  of  Jitbt.  —  See  notes  3,  4,  6,  7. 
91ti,  See  notes  i,  2. 

parties  introduce  e\'idence  and  proceed  Metallic  Robber  Shoe  Co.,  105  Fed. 

with  the  trial  on  the  theory  that  this  Rep.  573,  44  C.  C.  A.  6i3. 

issue  is  propsrly   raised,  objeciion  is  Xatiiloation   is  for    the    jury    under 

not   aviilable    thereafter.     Barcus    v,  the  circamstances  shown.    Cornell  v. 

Dorries,  64.  N.  Y.  App.  Div.  109.  Crane,    113   Mich.   460;    Heilbronn   9. 

Flsading  Waiver  in  Beply.  — Where  Herzog,  73  N.  Y.  App.  Div.  188. 

the  defendant  pleads  fraudulent  repre-  4.  Scholfield  Gear,  etc.,  Co.  r.  Schol- 

seniations    the   plaintiff    cannot    rely  field,  71  Conn.  i. 

upon  a  waiv^er  of   the  fraud  without  8.  Fottler  v,  Moseley,  179  Mass.  295: 

pleading    it.     Hollifield   v.    Landrum,  Vilett  v.  Moler,  82  Minn.  12.     Contra^ 

(Tex.  Civ.  App.  1903)  71  S.  W.  Rep.  079.  Greenleaf  v.  Gerald,  94  Me.  91.     And 

913.    8.  Culver   v.  Smith,  82   Mo.  see  Shaw  v,  Gilbert,  iii  Wis.  163. 

App.  390;  Ernst  v,  Cohn,  (Tenn.  Ch.  7.  Andrews  v.   Jackson,    168   Mass. 

1900)  62  S.  W.  Rep.  186.  which,  how-  266;  Moon   v,  McKinstry,   107    Mich, 

ever,  involved  a  rescission  of  the  trans-  668;   Spearfish   Bank  v,  Graham.   (S. 

action  and  a  proceeding  to  recover  back  Dak.   1902)  91   N.  W.  Rep.  340;  Lan- 

the   property  parted    with;    Lowry  v,  caster  v.  Richardson,  13  Tex.  Civ.  App. 

Slapp,  (Tenn.  Ch.  1899)  53  S.  W.  Rep.  682;  Hurlbertc^.  Kellogg  Lumber, etc., 

194;  Spoor  V.  Tilson,  97  Va.  279.  Co.,  115  Wis.  225.     See  also  Lovejoy 

When   Bolcatflr    Xvst    Appear.  —  The  9.  Isbell,  73  Conn.  368,  holding  insiruc- 

noere  fact  that  an  action  for  damages  tions  sufficient. 

for  false    representations   is    injected  If  It  Is  Doubtful  in  any  case  whether 

into  an  action  in  equity  by  petition  will  the  statements  are  as  to  facts  as  dis- 

DOt  relieve  the  plaintiff  from  the  neces-  tinguished  from  expressions  of  opinion, 

sity  of  showing  scienter.    Clement  z/.  the  question  is-  for  the  jury.    Tusca. 

Swanson,  110  Iowa  106.  loosa  County  v.  Foster,  132  Ala.  392; 

914*      S.    Alabama,   —  Watson    v.  Cole  v.  Carter,  22  Tex.  Civ.  App.  457. 

Reed,  129  Ala.  388.  Baferaioe  to  Seproien^tion  in  Instmo- 

Georjfia,  —  Waldrop    v,    Wolff,    114  tion.  —  Where  the  defendant  requested 

Ga.  61U.  the  court  to  instruct  that  it  must  be 

lilinois.  —  Samuels  v.  Fuller,  104  111.  found  that  "  the  representations  were 

App.  623.  made  as  alleged,"  and  no  motion  to 

Massachusetts^  —  Stannard  v.  Kings-  expunge  or  demurrer  was  filed  to  raise 

bury.  179  Mass.  174.  the  question  whether  any  of  the  alleged 

Nebraska,  —  Perry    v.    Rogers,    62  statements  were  matters  of  opinion,  it 

Neb.  898.  was  held  that  the  defendant  could  not 

New  Hampshire, —  Anderson  z^.  Scott,  complain   that  the  court  referred    to 

70  K.  H.  350.  such    statements    as    representations. 

New    York.  —  Hill  v.  Chamberlain,  Scholfield  Gear,  etc.,  Co.  v,  Scholfield, 

64  N.  Y.  App.  Div.  609,  affirmed  170  N.  71  Conn.  I. 

Y.  595:  Grockie  v,   Hirschfield,  50  N.  91ft.    1.  Tuscaloosa  County  v,  Fos- 

Y.  App.  Div.  87;  Grosjean  v,  Galloway,  ter,  132  Ala.  392:  Mayo  v.  Wahlgreen, 

64  N.  Y.   App.   Div.  547;    Darling  c.  9  Colo.  App.  506  (as  to  the  meaning  of 

Klock,  33  N.  Y.  App.  Div.  270,  affirmed  particular  language  used);  Warfield  v, 

165N.Y.623;  Sieling  V.  Clark,  (Supm.  Clark.  118  Iowa  69;  Standard  Horse- 

Ct.  App.  T.)  18  Misc.  (N.  Y.)  464.  shoe  Co.  v,  O'Brien,  91  Md.  751 ;  Arnold 

North    CaroRna,  —  Austin    v,    Mur-  v,  Teel,  182  Mass.  i. 

dock,  127  N.  Car.  454.  Boienter.  —  Hutchinson    v,   Gorman, 

Vermont.  —  Baker    v.  Sherman,   71  (Ark.  1903)  73  S.  W  Rep.  793,  as  to  the 

Vt  439.  conclusiveness  of  the  finding  of  the 

fVashingtoH,  —  Pronger  v.  Old  Nat.  jury  on  conflicting  evidence. 

Bank,  20  Wash.  618;  Tacoma  v.  Ta-  8.  Waldrop  v,  Wolff,    114  Ga.  610, 

coma  Light,  etc.,  Co.,  17  Wash.  458;  holding  an  instruction  proper  in  an- 

Goodyear  Rubber  Co.  v.  Schreiber,  29  nouncing  the  principle  that  no  arbi- 

Wash.  94.  trary  rule  can  be  fixed  defining  what 

fVisconsin,  —  Shaw    v.  Gilbert,   iii  lapse  of  time  shall   expire   after  the 

Wis.  165.  representation  is  made  before  it  can  be 

United  States,  —  Simon  v.  Goodyear  said  that  the  party  did  not  act  upon  it 
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916.  See  note  i. 

Instrootioiii.  —  See  note  2. 

to  his  iajury;  Warfield  v,  Clark,  Ii8  Gothenburg  Water  Power,  etc.  Co., 

Iowa  69;  Fouler  v.  Moseley.  17a  Mass.  (Neb.   1903)  95  N.  W.  Rep.  638;  Bloe 

395;  Chilson   V,    Houston,  9  hf.  Dalr.  Valley  Lumber  Co.  v.  Nenman,  58  Neb. 

498;  Lancaster  v»  Richardson.  13  Tex.  80:    Prooger  v.  Old   Nat.    Baok.    ao 

Civ.  App.  682.  Wash.  618. 

Vegligenoe.  —  Lee    v,    Tarplin,    183  In  Absence  of  Request  for   Further 

Mass.    52;    Ricbardson-Roberts-Byrne  Charge,  —  Halff  v.  Wangcmaon,  (Tex. 

Dry  Goods  Co.  v,  Goodkind,  22  Mont.  Civ.  App.   1899)  54   S.  W.  Rep.  937; 

462.  Shaw  V.  Gilbert,  iii  Wis.  165. 

916.  '  1.  The  Amount  of  recovery  is  BsTiew.  —  If  both   parties   ask    the 

a  Question  of  fact  for  the  jury.     Vilett  submission  of  ihe  case  upon  the  same 

XK  Moler,  82  Minn.  12.  theory,  neithercan  complain  of  instruo 

8.  Shaw  V.  Gilbert,  iii  Wis.  165.  tions  based  on  such  theory.     Meier  v. 

BoiBciMioy  of  Instrnotioiui.  —  For  the  Jackson.  78  Mo.  App.  396. 
Sufficiency  of  Instructions  touching  the  Harmless  Error.  —  An  instruction  in 
various  phases  of  liability,  see  Schol-  favor  of  the  complaining  party,  if  not 
field  Gear,  etc.,  Co.  v,  Scholfield,  71  stronger  than  the  law  warrants,  fur- 
Conn,  i;  Honsucle  r.  Ruffin,  172  Mass.  nishes  no  ground  of  complaint  by 
420;  Whiting  V.  Price,  172  Mass.  240:  him.  Bell  v.  Kaufman,  9  Colo.  App. 
Lambert  v.  Jones,  91  Mo.  App.  288:  259;  Alexander  v.  Emmett,  169  111. 
Hitchcock  V,  Gothenburg  Water  Power,  523. 

etc.,  Co.,  (Neb.   1903)  95   N.   W.   Rep.  So  if  a  question  is  rendered  imma- 

638;  Von   Boeckmann  v.  Loepp,  (Tex.  terial  by  a  finding  of  the  jury,  the  io- 

Civ.  App.   1903)  73   S.  W.   Rep.  849;  struction  on  such  question  will  not  be 

Mitchell   V.    Bloom,  (Tex.  Civ.    App.  heli  erroneous.     Honsude  v.  Rnffin, 

1898)  46  S.  W.  Rep.  406;  Baker  v.  Sber-  172  Mass.  420. 

man,   71   Vt.  439;    South   Milwaukee  Record,  —  Questions  of  fact  must  be 

Boulevard   Heights  Co.   v,  Harte,  95  presumed  to  have  been  submitted  on- 

Wis.  592.  der  proper  instructions  when  the  bill 

Burden  of  Proof.  —  Von  Boeckmann  of  exceptions  does  not  show  to  the  coo- 

V.  Loepp,  (Tex.  Civ.  App.  1903)  73  S.  trary.     Lee  v,  TarpUn,  183  Mass.  52; 

W.  Rep.  849.  Von  Boeckmann  v.  Loepp,  (Tex.  Civ. 

Construed  as  Whole,  —  Hitchcock  v.  App.  1903)  73  S.  W.  Rep.  849. 
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FERRIES. 

999.  I  Aonon  bt  Fkbkt  Owvebs.  —  See  note  2. 

MO.    t.  An  Allftgatioii  of  SzeludT«  van,  (Ky.  1903)  77  S.  W.  Rep.  193,  dis- 

Wmrj  PriTUegM  is  not  necessary  in  an  tinji^uishiH^   Owens    r.   Lockwood,   83 

action  by  a  ferry  company  10  enjoin  Ky.  267. 
trespass  on  its  lands.     Wilson  v.  Snlii- 


FILING  PLEADINGS  AND  PAPERS. 


L  DsnnTlov.  —See  note  i. 
n.  What  CoKSTiTVTEs  Sufficient  FiLDTG  —  1.  InOeneraL 
—  See  note  2. 

994.  JMivery  Outside  of  Clerk's  Olftee.  —  See  note  I. 
fIStl.  Entry  upon  Seoord.  —  See  note  2. 

996.  2.  Of  Instrument  Declared  TTpon.  —  See  note  3. 
3.  Payment  of  Fee.  —  See  note  4. 


1.  Southern  Bidg.,  etc.,  Assoc,  of  the  clerk  within  fifteen  days  from 

V,  Carey,  117  Fed.  Rep.  325  [citing  8  the  date  of  the  certificate  of  the  judge, 

Encyc.  op  Pl.  and  Pr.  922  (923)];  Mc-  it  was  held  that  causing  a  bill  of  excep- 

Clellan  v.  Tootle,  ^  Ind.  Ter.  325  {citing  tions  to  be  actually  placed  in  the  hands 

8  Encyc.  of  Pl.  and  Pr.  923];  In  re  of  the  cletk  outside  his  office  within 

Conant,  (Oregon   1903)  73   Pac.    Rep.  the    time    prescribed    was    sufficient. 

1018.    See  also  Noyes  v,  Guy,  2  Ind.  McDaniel  v.  Columbus  Fertilizer  Co., 

Ter.  205;  Demers  v.  Cloud  County,  5  109  Ga.  284. 

Kan.  App.  271.  Mft.    S.  Myers  v.  Jenkins,  63  Ohio 

t.  Brewer  v.  State,  (Ark.  1904)  78  S.  St.  loi. 

W.  Rep.  773;  In  re  Conant,  (Oregon  IMM.    S.  Compare  Montpeller  Light, 

1903)  73  Pac.  Rep.  1018  [each  r/'/i'm/  8  etc  ,  Co  t^.  Stephenson,  22  Ind.  App.  175. 

Encyc.  of  Pl.  and  Pr.  923];  Owens-  4.  Hilts  v.   Hilts.  (Oregon  1903)  72 

boro  Wagon  Co.  v.  Bliss,  132  Ala.  258;  Pac.  Rep.  697  [approving   Pinders  v, 

Hoyt  V.  Stark,  134  Cal.  178;  Edwards  v.  Yager,  29  Iowa  468,  and  State  v.  Chi- 

Grand,  121  Cal.  254;  Demers  u.  Cloud  cago,  etc..  R.  Co.,  145  Ind.  229,  43  N. 

County,   5   Kan.  App.  271;    Mann   v.  E.  Rep.  226.  cited  in  the  original  note]; 

Carson,  120  Mich.  631;  Hilts  v.  Hilts,  Clemens  Electrical  Mfg.  Co.  v,  Walton, 

(Oregon  1903)  72  Pac.  Rep.  697.  168  Mass.  304,  holding  that  Laws  Mass! 

LwTiag  Fikpera  oa  the  Clerk's  Desk,  at  1891,  c.  87,  g  i,  providing  that  no  peii- 

which  he  was  writing,  without  calling  tion  shall  be  entered  or  filed  by  the 

his  attention  to  the  fact  or  with  his  court  until  a  certain  fee  is  paid,  and 

knowledge  placing  them  in  his  charge.  Laws  Mass.  t888,  c.  257,  §  8,  providing 

wat  held  to  be  insufficient  in  JoUey  v.  that  "the  clerks  of  ihe  courts  shall 

Rutherford,  112  Ga.  343.  collect  all  fees  in  advance,'*  are  direc- 

1.  Bishop  V.  People,  aoo  III.  tory,  and  cannot  properly  be  construed 


33  \<fitoHng  8  Encyc.  of  Pl.  and  Pr.  as  a  condition  precedent  to  ^he  rights 

924J;  Hoyt  V.  Stark,  134  Cal.  178;  Ed-  of  parties  under  process  which  in  fact 

wards  v.  Grand,  121  Cal.  254.  had   been   duly  entered  in  the  courts 

Viiir  ft  fleerglft  Btotitte  reauiring  that  without  the  payment  of  proper  fees  in 

Mils  of  exceptions  be  filed  in  the  office  advance. 
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997.  m.  IirsoBSEMSVT  —  1.  Oenerally.  —  See  note  i. 

9S8.  Antedating  File  Kark.  —  See  note  I. 

2.  Under  Statate.  —  See  note  2. 
930.  YI  WiTHOBAWAL  07  Papsu  fbox  Fils&  —  See  note  3. 

937.    1.  Cook    V,   John    Schroeder  cretion,  '*  guided  by  the  justice  of  the 

Lumber  Co,   85   Minn.  374,  citing   8  case."  by  an  order  nci/ir^rr' /ivi/i- direct 

Encyc.  of  Pl.  and  Pr.  927.     See  also  that  the  certificate  be  entered.    In  rt 

the  following  cases:  Lewisobn,  9  N.  Mex.  loi. 

Alabama,  —  Owensboro  Wagon  Co.  Failure  to  File  Hot  Preraiiied  from  Ab- 

V,  Bliss,  132  Ala.  258.  oenee  of  File  Xarki.—  In  Cook  9.  John 

California,  —  Edwards  v.  Grand,  121  Schroeder  Lumber  Co.,  85  Minn.  374, 

Cal.  254.  it  was  held  that  absence  of  file  marks 

Indian    Territory,  —    McClellan    v,  on  a  delinquent  lax  list  has  no  ten- 

Tootle,  3  Ind.  Ter.  325.  dency  to  show  that  it  was  not  duly  filed, 

Minnesota.  —  Bogart    v.    Kiene,    85  and  an   indorsement  of  filing  by  the 

Minn.  261.  clerk  on  a  wrapper  inclosing  the  list  is 

New  Mexico,  —  In  re  Lewlsohn,  9  N.  wholly  insuflicient  to  overcome  the  re- 

Mex.  loi.  citals  of  the  tax  judgment  and  the  fact 

Oregon,  —  In    re    Conant,    (Oregon  that  the  list  and  notice  were  duly  pab- 

1903)  73  Pac.  Rep.  1018.  lished  prior  to  the  date  of  such  indone- 

Utah.  —  Billings  v.  Parsons,  17  Utah  ment. 

22;  Fisher  v.  Emerson,  15  Utah  517.  998.      L    McDaniel    v,    Columbns 

Omiiiion  to  Indone  —  Filinf^  Vunc  pro  Fertilizer  Co..  109  Ga.  284. 

Tuso.  —  Under  the  New  Mexico  statute,  8.  Compare  Wheeling  Pottery  Ca  v. 

if  the  clerk  neglects  to  place  the  cer-  Levi,  48  La.  Ann.  777. 

tificate  on  the  back  of  a  declaration  left  930»    8.  See  Mercantile  Trust,  etc., 

with  him,  the  court  may,  in  its  dis-  Co.  v.  Florence  Water  Co.,  iii  Ala.  i it;. 
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939.  I.  Dbfivitiov.  —  See  note  i. 

953.  n.  Knn>&  —  See  note  i. 

1.  General  —  See  note  2. 

2.  SpeoiaL  —  See  note  4. 

954.  m  VEGE88ITT   70B   SPECIAL   OB   SEPABATE    FIEDIHGS.  — 

See  notes  i,  2. 

939.   1.  **  Dodiioni "  •—  Whtm  Synony-  A  Beqaeit  to  Find  Separately  ae  to  Cer- 

moQa  with  "  Xindiiigi/' — Weaver  v,  Ap-  tain  Mattera  of  Faot  is  not  a  request Jor 

pie,  147  Ind.  304.  separate  findin^fs  of  fact  and  of  law 

Pindfaiga  Knit  Be  Xade  by  the  Trial  under  the  statute.    Axthelm  v,  Chi- 

Gourt,  as  it  is  not  the  province  of  an  cago,  etc.,  R.  Co.,  (Neb.  1902)  89  N. 

appellate  court  to  determine  a  question  W.  Rep.  313. 

of  fact,  however  conclusive   the  evi-  The  Beqnest  Kost  Be  Called  to  the  At- 

dence  may  be.    Shuler  v.  Lashhorn,  te&tlon  of  the  Trial  Jndge,  or  his  failure 

(Kan.  1903)  74  Pac.  Rep.  264;  Crowley  to  file  conclusions  of  law  and  fact  will 

V.Crowley,  (N.  H.   1903)  56  A tl. Rep.  not    constitute    ground    of    reversal. 

190.  Western  Union  Tel.  Co.  v.  Trice,  (Tex, 

93S«    1.  Can  Be  Beth    General   and  Civ.  App.   i8q8)  48  S.  W.  Rep.  770. 

QpeeiaL  —  Corliss   v.   Pulaski   County,  See  also  Walters  v.  Bray,  (Tex.  Civ. 

(C.  C.  A.)  116  Fed.   Rep.  289;  Wright  App.  1902)  70  S.  W.  Rep.  443. 

V.  Braffg,  (C.  C.  A.)  96  Fed.  Rep.  729;  Time  for  Filing  Beqnest.  —  The  request 

State  Nat.  Bank  v.  Smith,  (C.  C.  A.)  94  for  a  finding  must  be  made  before  the 

Fed.  Rep.  605;  Packer  z/.  Whittier,  (C.  entry  of  judgment,  Stafford  v.  Craw- 

C.  A.)  91    Fed.  Rep.  511;   Austin  v,  ford,  118  Mich.  285;  Schwartz  v.  Stock, 

Hamilton   County,  (C.  C.  A.)  76  Fed.  2^  Nev.   128;    Stephens  v.  Mason,  99 

Rep.  208.  Tenn.   512;  or  before  the  decision  is 

8.  What  General  Finding  Indndeo.  —  made,  Sheridan    First  Nat.   Bank  v. 

Where  no  special  findings  are  requested  Citizens'  State  Bank,  (Wyo.  1902)  70 

or  made,  the  general  finding  includes  Pac.  Rep.  726;  or  not  later  than  at  the 

every  material  fact  necessary  to  sustain  final  submission  of  the  cause,  Ross  v. 

the  judgment  based  upon  such  finding.  Barker.   58   Neb.  402;   or    before  the 

German  American  Nat.  Bank  r.  Thorn-  court  has  begun  to  read  its  findings, 

son,  5  Kan.  App.  192.  Turpie  v.  Lowe,  158  Ind.  47;  or  after 

4.  Corliss  V.  Pulaski  County,  (C.  C.  judgment  and  within  the  time  allowed 

A.)  116  Fed.  Rep.  289.  for  moving  for  a  new  trial,  Albin  Co. 

934*     1.  Singer  v,  Tormoehlen,  150  v,  Ellinger,  103  Ky.  240. 

Ind.  287,  holding  that  where  no  request  And  it  has  been  held  that  the  trial 

for  a  special  findins  is  made  by  any  of  court  may  vacate  a  judgment  to  afford 

the   parties,  the  court  cannot   be   re-  opportunity   for  presenting  a  request 

quired    upon    motion    to    enlarge   its  for  findings  in  a  proper  case.     Stafford 

general  finding  so  as  to  make  a  special  v,  Crawford,  118  Mich.  285. 

finding  in  reference  to  particular  facts;  Connecticui  Rule,  —  A  request  to  set 

Singer  Mfg.  Co.  r.  Stephens,  169  Mo.  forth  the  facts  specially,  as  provided 

i;  Tenzler  v.  Tyrrell,  (Tex.  Civ.  App.  in  Gen.  Stat.  Conn.  (1888).  §  iiii  (Gen. 

1903)  75  S.  W.  Rep.  57  (finding  on  a  Stat.  Conn.  1902,  §  763),   would  ordi- 

particular  issue);  iEtna  L.  Ins.  Co.  v,  narily  precede   the  judgment,  as  the 

HamtltoD  County,  (C.  C.  A.)  79  Fed.  section  contemplates  the  incorporation 

Rep.  575,  holding  that  it  rests  in  the  of  these  facts  in  the  judgment  file;  but 

discretion  of  the  court  to  make  a  gene-  a  motion  to  find  the  facts,  in  pursuance 

ral  finding  instead  of  special  findings,  of  section    1107  (section    759),  would 

See  also  Serf  ass  v.  Serfass,    190  Pa.  naturally  follow  the  judgment.    The 

St.  484*  use  of  the  request  and  also  of  the  mo- 
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99S.  Tailttn  to  Oomply  with  Boqiuft  —  See  notes  I,  2. 
fltatntory  BoquirtmsBts.  —  See  note  3. 

9S6,  IT.  Whbv  Fihduigb  TTrascsssABT.  —  See  note  2. 

don  is  not  a  good  practice.    Morris  v,  fact  may  state   separately    the   facts 

Winchester  Repeating  Arms  Co.,   73  found  and  the  concinsions  of  law,  or 

Conn.  680.  the  court,  in  deciding  the  issaes,  may 

934.  8.  Shroyer  v,  Campbell,  (Ind.  file  a  decision  stating  concisely  the 
App.  1903)  67  N.  E.  Rep.  193;  Shuler  grounds  on  which  such  issues  have 
r.  Lashhorn,  (Kan.  1903)  74  Pac.  Rep.  been  decided,  and  may  direct  a  jndg- 
364;  Seward  v,  Rheiner,  2  Kan.  App.  menc  to  be  entered  thereupon.  Bowen 
95;  Bailey  v,  Emerson,  87  Mo.  App.  v.  Webster,  3  N.  Y.  App.  DiT.  86; 
2ao;  German-American  Ins.  Co.  r.  Shaffer  v,  Martin,  90  N.  Y.  App.  Div. 
Tribble,  86  Mo.  App.  546;  Williams  v,  304:  Brown  v,  Ontario  Talc  Co.,  8f  N. 
Planters',  etc.,  Nat.  Bank,  91  Tex.  651.  Y.  App.  Div.  273;  Mason  Suble  Co.  v. 

935.  1.  Seward  v,  Rheiner,  2  Kan.  Lewis,  (Supm.  Ct.  App.  %,)  16  Misc. 
App.  95;  Crocker  v,  Crocker,  19  Tez.  (N.  Y.)359.  See  also  O'Brien  v.  Buffalo 
Civ.  App.  296.  Traction  Co.,  31  N.  Y.  App.  Div.  632, 

Friiiiiuoe  must  be  shown,  however,  holding  thai  a  trial  court  or  referee  is 

in  some  jurisdictions.  Reid  t^.  Mathers,  without   power  to  find  facts  not  em- 

4  Ohio  Dec.  81;  Farmer  v,  St.  Croix  braced  within  the  decision  signed.    See 

Power  Co.,  (Wis.  1903)  93  N.  W.  Rep.  further  Osborne  v,  Heyward,  40  N.  Y. 

830;  Kinn  v.  Mineral  Soint  First  Nat.  App.  Div.  78.  holding  that  the  decision 

Bank,  (Wis.  1903)  95  N.  W.  Rep.  969.  required  by  the  code  must  be  a  formal 

If  the  Evidence  Supports  the  Judgment  one  and  that  a  mere  indorsement  on 

a  reversal  will  be  denied,  especially  in  the  pleadings  is  not  sufficient, 

a  special  proceeding.    In  re  Callahan,  Conflrmatloa  by  Burogate  of  Veport  if 

102  Wis.  557.  Befsree.  —  The    statute    requiring   a 

t.  Hamill  v.  Talbott*  72  Mo.  App.  22;  surrogate  to  make  separate  findings  of 

Lyman    v.    Waterman,   51    Neb.  283;  fact  and  conclusions  of  law  is  fully 

McHale  v.  Wellman,  loi  Tenn.  150;  complied  with  where  the  report  of  a 

Parker  v,  Stevens,  (Tex.   Civ.    App.  referee  containing  such  separate  find- 

1897)  39  S.  W.  Rep.  164.  ings  is  confirmed  by  the  surrogate  and 
Laok  of  Time  to  prepare  conclusions  a  decree  is  entered  thereon.    Matter 

of  fact  and  of  law  is  not  a  proper  of  Bettman,  65  N.  Y.  App.  Div.  229. 
ground  for  the  refusal   by  the   trial  Both  General  and  Qpeoial  rindiags  Vosd 
)udge  to  perform  his  duty  in  this  re-  Hot  Bo  Xado.  —  The  court  is  not  re- 
spect.    Lovev.  Rempe,(Tex.  Civ.  App.  quired,  at  the  request  of  a  party,  to 

1898)  44  S.  W.  Rep.  681.  Bui  see  Tex-  state  in  writing  the  Conclusions  of 
arkana,  etc.,  R.  Co.  v.  Hartford  Ins.  facts  found  separately  from  the  con- 
Co.,  T7  Tex.  Civ.  App.  498;  Jordan  v,  elusions  of  law,  and  also  to  state  such 
Lynch,  (Tex.  Civ.  App.  1900)  54  S.  W.  conclusions  all  together  in  the  way  of 
Rep.  1058.  a  general  finding.     Kostuba  9.  Miller, 

S.  California    Iron    Constr.   Co.    v.  137  Mo.  161. 

Bradbury,  138  Cal.  328;   Cochran  v,  936.     8.    California,  —  Heintz    v. 

Thomas,  131  Mo.  258:  Reade  v.  Pacific  Cooper,  (Cal.  1896)  47  Pac.  Rep.  360; 

Coast  Home  Supply  Assoc.,  40  Oregon  Howlin  v.  Castro,  136  Cal.  605:  O'TooIe 

60;  State  Mut.  F.  Ins.  Co.  v.  Keefer,  9  v,   Dolan,    129  Cal.  471:     Matter   of 

Pa.  Super.  Ct.   186,  holding  that  an  Adams,  128  Cal.  385:  Kennedy,  etc., 

agreement  that  the  case  shall  be  tried  Lumber  Co.  v.  Steamship  Constr.  Co., 

on  the  facts  set  forth  in  the  statement,  123  Cal.  584;  Moore  v,  Copp,  119  Cal. 

the  afildavit  of  defense,  and  the  repli-  429;  Spaulding  v.  Dow,  118  Cal.  424. 

cation    does    not    dispense    with    the  Illinois,  —  Iroquois  Furnace  Co.  v. 

necessity    for   separate    findings,    es-  Elphicke,  200  111.  411,  holding  that  a 

pecially  if  any  of  the  facts  are  in  dis-  finding  is  unnecessary  as  to  a  subject 

pute.    State  Mut.  F.  Ins.  Co.  v,  Keefer,  on  which  there  is  no  controversy  be- 

9  Pa.  Super.  Cl.  186.  tween  the  parties. 

In  Bow  York  the  legislature  in  1895  Indiana,  — See  Peoria,  etc.,  R.  Co.  v. 

amended  that  portion  of  Code  Civ.  Pro.  Attica,  etc.,  R.  Co.,  154  Ind.  218. 

N.  Y.,  %  1022,  so  that  it  is  now  pro-  Michigan,  —  Darling  Milling  Co.  v. 

vided  thereby  that  the  decision  of  the  Chapman,  (Mich.  1902)  92  N.  W.  Rep. 

court  on  the  trial  of  the  whole  issue  of  352. 
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937.  See  notes  i,  2,  3,  4,  5,  6. 

938.  Veoeiflty  for  Tindiiigs  in  Equity  Caiw.  —  See  notes  I,  2. 

Montana,  —  Sloan  v,  Clancy,  19  Contain!  Merely  Evidenoe,  a  general  find- 
Mont.  70.  ing  that  the  facts  are  in   accordance 

Oregon.  —  Reade    v.    Pacific    Coast  with  the  agreed  statements  will  not 

Home  Supply  Assoc,  40  Oregon  60.  support  the  judgment.     Burnham   v, 

Utah.   —  Maynard    v.    Locomotive  North  Chicago  St.   R.  Co.,  (C.  C.  A.) 

Engineers'  Mut.  L.,  etc.,  Ins.  Assoc.,  78  Fed.  Rep.  loi. 

16  Utah  145;  Chambers  v.  Emery,  13  4.  Macomber  v.  Bigelow,  126  Cal.  9; 

Utah  374.  Giletti  r.  Saracco,  110  Cal.  428;  Ger- 

Interloeatory  Orders.  —  It  is  not  neces-  man-American  Ins.  Co.  v,  Tribble,  86 

sary  for  a  court  to  make  specific  sepa-  Mo.  App.  546;  Roblin  v.  Palmer,  9  S. 

rate  findings  upon  interlocutory  mo-  Dak.  36;  Peterson  v.  Johnson,  20  Wash, 

lions  arising  during  the  trial.     Minne-  497;  Oconto  City  Water  Supply  Co.  v, 

apolts  Trust  Co.  v.  Menage,  86  Minn.  i.  Oconto,  105  Wis.  76. 

flUtnie   of  Limitationi.  —  It    is   not  6.  Newhall  v.  Porter,  (Ariz.  1900)  6a 

necessary  that  the  court  find  expressly  Pac.  Rep.  689;  Daggs  v.  Hoskins,  (Ariz, 

as  to  the  stalute  of  limitations,  where  1898)  52  Pac.  Rep.  357;  McGowan  v. 

facts  found  or  admitted  show  that  the  Sullivan,  (Ariz.  1898)  52  Pac.  Rep.  986; 

action   is  not   barred.      Woodham   v,  Noyes  9.  King  County,  x8  Wash.  417; 

CItne.  130 Cal.  497;  Ready  v,  M'Donald,  Barkley  v.  Barton,  15  Wash.  33;  Thorne 

128  Csrl.  663.  r.  Joy,  15  Wash.  83,  holding  that  on  a 

So  a  finding  on  an  issue  presented  decree  of   nonsuit,  the   fact  that  the 

by  a  claim  barred  by  the  statute  is  not  findings  are  indefinite  is  immaterial, 

necessary.      Perkins    i\    West    Coast  When  Defendant  Demands  AflimiatiTe 

Lumber  Co.  (Cal.  1897)  48  Pac.  Rep.  Belief.  —  Where  a    defendant    merely 

982.  denies  the  allegations  of  the  complaint 

IMsregarding  Testimony.  —The  court,  a  general  finding  in  his  favor  will  be 
in  arriving  at  a  conclusion,  can  dis-  sufficient;  but  where  he  sets  up  a  cross- 
regard  any  testimony  not  considered  complaint  and  asks  for  affirmative  re- 
pertinent.  Andrews  v.  Johnston,  7  lief,  there  should  be  a  special  finding 
Colo.  App.  551.  of  fact  on   the  cross-complaint,  upon 

037.    1.  Fenske  v.  Nelson,  74  Minn,  which  a  judgment  can  be  based.    Shat- 

I  [citing  %  Encyc.  of  Pl.  and  Pr.  937];  tuck  v.  Costello,  (Ariz.  1902)  68  Pac, 

Allen  V,  Hollingshead,  155   Ind.  178;  Rep.  529. 

State  V,  Rocky  Mountain  Bell   Tele-  6.  See  Morris  v,  Winchester  Repeat- 

fhone  Co.,   27   Mont.  394;    Reade  v,  ing  Arms  Co.,  73  Conn.  680. 

'acific  Coast  Home  Supply  Assoc.,  40  938.    1.  Dennis  v.  Cock,  (Ky.  1899) 

Oregon  60;  Peterson   v.   Johnson,   20  50  S.  W.  Rep.  30;  White  Crest  Canning 

Wash.  497  Co.  V,  Sims,  30  Wash.  374;  Knowles  v, 

A  Finding  in  Conflict  with  an  admis-  Rogers,  27  Wash.  211. 

sion  in  the  pleadings  must  be  set  aside.  8.  Galusha  p.  Sherman,  105  Wis.  263; 

Chapman    v.    Hughes,    134  Cal.   641;  Dietz  z'.  Neenah,  91  Wis.  422. 

Gamache  v.  South  School  Dist.,  133  In  Califomia  express  findings  by  the 

Cal.   145;    Lellyett  v.  Brooks,  (Tenn.  court  in  an  equity  case  are  necessary 

Cb.  1901)  62  S.  W.  Rep.  596.  unless  waived;    but  the    absence    of 

8.  Mutler  7'.  Rowell,  no  Cal.  318.  such  findings  in  the  record  is  not  a 

A  Finding  in  Conflict  with  a  Stipulation  fatal  defect  unless  it  affirmatively  ap- 
entered  into  between  the  parties  com-  pearsthatthey  were  not  waived.  Rich- 
pels  a  reversal  of  the  judgment.  Niles  ardson  v.  Eureka,  no  Cal.  441. 
V.  Los  Angeles,  125  Cal.  572;  Seward  In  Pennsylvania  rule  62  of  the  Su- 
V.  Rheiner.  2  Kan.  App.  95;  Butler  «/.  preme  Court  Equity  Rules  provides, 
Walsh,  48  N.  V.  App.  Div.  459.  as  to  the  duty  of  the  court  in  answering 

8.  Birney  r.  Warren,  (Mont.  1903)  72  requests  for  findings  of  fact  and  con- 

Pac.  Rep.  293,  holding  that  a  conclu-  elusions  of  law,  that  the  judge,  sitting 

sion  of  law  directly  contradictory  of  an  as  a  chancellor,  *'  may  adopt  or  affirm 

agreed  statement  of  facts  will  vitiate  a  these  requests,  or  any  of  them,  or  state 

judgment    entered   thereon.     Compare  his  findings  of  fact  of  of  law  in  his 

Packer  v,  Whittier,  (C.  C.  A.)  91  red.  own  language;  "  but  this  language  of 

Rep.  511.  the  rule  applies  to  each  request,  and  it 

WlMTo  tlw  AgiMd  Btotement  of  FMs  is  the  duty  of  the  jndge  to  make  a 
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9S9,  y .  BT  WHOK  PbXPABBD  —  By  Attorn^  for  OiiooMiiul  Puty.  — 

See  note  2. 

71  POBM.  —  See  note  4. 
•40.  yn.  Mavvsb  of  Makivg.  —  See  note  i . 

Uiuk*  la  daMifioatioiL  —  See  note  2. 
941.  TIZL  SBaviUTEB  —  L  Should  Be  of  intimate  Paeti.  —  See 
notes  I,  2. 

separate  and  distinct  answer  to  each  Law.  —  The  words  "  let  judgment  and 

reqoest.     Lehigh  Valley  Coal   Co.  v,  decree  be  entered  accordingly/'  added 

Everhart,  (Pa.  1903)  55  Atl.  Rep.  864.  to  the  findings  of  fact  in  a  case,  are  a 

See  to  the  same  effect  Hoyt  v.  Kingston  sufficient  statement  of  the  conclasions 

Coal  Co.,  203  Pa.  St.  509.  of  law.    Rea  c.  Haffenden,  116 Cal.  596. 

AfUr  Bahnliiloa  of  Issiim  ta  a  Jwy  the  8.  Weldenmueller  v.  Stearns  Ranches 

court  may  adopt  the  jury's  findings  in  Co.,  128  Cal.  623;  Niles  v.  Los  Angeles, 

whole  or  In  part,  and  in  lieu  of  those  125  Cal.  572;  Knowltoo  v.  Mackeniic, 

not  adopted  make  findings  of  its  own.  ico  Cal.  183;  Durillnger  r.  Baker,  149 

BuckersIrrigation,etc.,Co.sy.  Farmers  Ind.  375;  Working  v.  Garn,  148  Ind. 

Independent  Ditch  Co.,  (Colo.  1902)  72  546,  the  court  saying      **  It  not  infrc- 

Pac.  Rep.  49.     And  see  Issues  to  thk  quently  occurs  that  a  statement  of  fact 

Jury.  cannot  be  made  without  including  a 

9M.  8.  A  Bafcraiioe  to  Anothor  Case  conclusion,  and  as  often  a  conclusion, 
in  which  the  facts  were  the  same  is  in-  though  one  of  law,  must  be  stated 
sufficient  to  warrant  an  appellate  court  in  the  form  in  which  a  statement 
In  reviewing  the  decision  where  there  of  fact  is  made;  **  Craig  v,  Bennett, 
was  no  complete  finding  of  facts  in  the  146  Ind.  574,  holding  that  the  state- 
case  referred  to.  Olcott  v,  Ennis-  ment  of  facts  in  the  conclusions  of 
CaWeit  Compress  Co.,  (C.  C.  A.)  114  law  cannot  make  good  a  special  find- 
Fed.  Rep.  907.  ing  which    fails    to   find   such    facts; 

4.  Probability  of  Eziitaaoe  of  Faot  —  Snyder  v.  Emerson,  19  Utah  319,  hold- 

A  finding  may  state  without  qualifica-  ing  that  it  is  of  no  consequence  whether 

tion  that  a  fact  is  probable,  and  Us  a  certain    finding  Is  a  finding  of  an 

existence  may  thus   be  substantially  ultimate  fact  or  a  conclusion  of  law, 
found,  although  improperly  suted ;  but.    where   there  are  other  findings  sup- 

a  finding  that  a  fact  is  probable  but  porting  it  and  rendering  it  practically 

that  the  evidence  is    not    absolutely  unnecessary.     See    also  Anderson    •. 

clear  on  that  point  is  uncertain  and  Southern   Pac.   R.   Co.,  (Cal.  1901)  65 

defective.     Mechanics*  Bank  v.  Wood-  Pac.  Rep.  950:  Robertson  v,  Kirby,  25 

ward,  73  Ck>nn.  470.  Tex.  Civ.  App.  472;  Texas  Midland  R. 

M0.    1.  McHale    v,  Wellman,  loi  Co.  v.  Johnson,  (Tex.  Civ.  App.  1901) 

Tenn.  150  [citing  on  the  general  sub-  65  S.  W.  Rep.  388;  Hartford  r.  School 

ject  of  findings  of  court,  Encyc.  of  Pl.  Dist.  No.  13.  69  Vt.  147;  Coolidge  v. 

AND  pR.  934,  935,  939,  041,  950];  May-  Pierce  County,  28  Wash.  95. 

nard  v.  Locomotive  Engineers'  Mat.  941.      1.    California,  —  Jacobs   r. 

L.,  etc.,  Ins.  Assoc.,  14  Utah  458.  Ludemann,  137  Cal.  176;  Spaulding  v. 

Boparata    Covers.  —  The    tVashin^tan  Dow,  118  Cal.  424. 

statute  does  not  require  that  the  find-  Illinois,  —  Papke  v.  G.  H.  Hammond 

IngB  and  conclusions  be  under  separate  Co.,  192  111.  631 ;  Iroquois  Furnace  Co. 

covers;  it  is  sufficient  if  they  are  under  9.  Elphicke,  200  111.  411. 

distinct  titles  within  the  same  cover.  Indiana,  —  Taylor  v,  Canaday,  155 

Shephard  v.  Gove,  26  Wash.  452.  Ind.  671;  Relender  v.  Sute,  149  Ind. 

Tho  Baorto  may  embody  the  findings  283;  Weaver  v.  Apple,  147  Ind.  304. 

of  fact.     Locke  v,  Klunker,  123  Cal.  Massachuietts.  —  Haskell  v.  Merrill, 

231.    But  see  Musselman  v.  Mussel-  179  Mass.  120. 

man,  (Cal.  1903)  73  Pac.  Rep.  824.  Minnesota^  —  Newman  v.  Newman, 

Tho  Jndgmont  is  a  conclusion  of  law  68  Minn.  z. 

from  the  facts  found,  and  no  further  New  York,  —  Taylor  v,  Balmetto,  18 

conclusions    are    necessary.     Deal  v,  N.  Y.  App.  Div.  623. 

Mississippi  County  Bank,  79  Mo.  App.  Utah.  —  Snyder  v,  Emerson,  19  Utah 

962.  319;    Victor  Gold,  etc.,   Min.   Co.  v. 

%^irf^^  flUtOMBta  of  Oondiudoiif  of  NationalBaokof  Republic,  15  Utah  391. 
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94  !•  Vfndings  Bhoold  Coatain  CondM  StateniAiit.  —  See  note  3. 
949.  See  note  i. 

2.  Statement  of  Seasons  or  Argument  —  See  note  2. 

3.  Hay  Befer  to  Pleadings.  —  See  note  4. 
94S.  4.  Hnst  Support  Judgment.  —  See  notes  i,  2,  3. 

Washington,  —  Scott    v.    Bourn,    13  findings,  the  refusal  of   the  court  to 

Wash.  471.  change  the  language  of  the  finding  so 

linding  of  Ultimate  Facts  Controls  that  as  to  conform  to  such  exhibits  is  not 

«f   ProhatiTe.  —  Fairbanks  v,    Rollins,  material.     Waterbury    Clock    Co.    v, 

(Cal.  1898)  54  Pac   Rep.  79.  Irion,  71  Conn.  254. 

9A\m   8.  Moorez/.  Copp,  iigCal.  429;  943.     1.   Hawkins    v.    New   York 

Schaefer  v.  Purviance,  (Ind.  1903)  66  Fourth  Nat.  Bank,  150  Ind.  117. 

N.  E.  Rep.  154,  Cochran  v,  Cochran,  8.  See  Dow  v.  Swain,  125  Cal.  674. 

62  Neb.  450.    See  also  De  Pauw  Plate-  An  Opiiilon  of  tho  Conrt  in  deciding  a 

Glass  Co.  V,  Alexandria,  152  Ind.  443.  case,  setting  forth  its  reasons  for  the 

S.  Alabama,  —  Brock  v,   Louisville,  judgment,   is   not  a  finding  of  facts 

etc.,  R.  Co.,  114  Ala.  431.  within  the  meaning  of    the    statnie. 

Connecticut.  —  Freeman's  Appeal.  74  Victor  Gold,  etc..  Mm.  Co.  v.  National 
Conn.  247.  Bank  of  Republic,  iS  Utah  87.     Corn- 
North  Carolina.  — See  Salisbury  First  part  Duncan  v,  Duncan,  11 1  Wis.  7^. 
Nat.  Bank  v,  Swink,  129  N.  Car.  255.  4.  Wolfskill  v.  Douglas,  (Cal.  1900) 

South  Dakota.  —  Locke  v.  Hubbard,  59  Pac.  Rep.  987;  McLennan  v.  Wilcox, 

9  S.  Dak.  364.  126  Cal.  51 ;  Gale  v.  Bradbury,  116  Cal. 

Tennessee.  —  Stamps    v,    Tennessee  40;  Heintz  v.  Cooper,  (Cal.    1896)  47 

Producers'    Marble    Co.,    (Tenn.  Ch.  Pac.  Rep.  360,  holding,  however,  that 

1900)  59  S.  W.  Rep.  769;  Rhodes  v.  the  practice  is  not  to  be  commended. 

Turpin,  (Tenn.  Ch.  1899)  57  S.  W.  Rep.  Contradietory  Floadiiigs  cannot  be  re- 

351;    MadisonvlUe    Bank    v.    McCoy,  ferred  to  in  the  finding,  as  the  latter 

(Tenn.  Ch.  1897)  42  S.  W.  Rep,  814.  would  be  necessarily  repugnant  to  it- 

Texas.  —  Gordon  zf.  McCall.  20  Tex.  self.    Norton  v.  Metropolitan  L.  Ins. 

Civ.  App.  283.  Co.,  74  Minn.  484. 

United  States.  —  American  Nat.  Bank  A  Bsfsrenoe  to  Paragraphs  in  the  com- 

V.  Watkins,  (C.  C.  A.)  119  Fed.   Rep.  plaint    as    true  is  sufficient.     Home- 

545;  State  Nat.  Bank  v.  Smith,  (C.  C.  seekers  Loan  Assoc,  v.  Gleeson,  133 

A.)  94  Fed.  Rep.  605.  Cal.  312. 

Whore  tho  Finding  Sets  Forth  Korely  A  Boferenoo  to  Cortaln  Snbdivislou  of 
Xrldonoo  it  cannot  be  aided  by  the  con  •  some  pleading  which  is  not  named  is 
elusions  of  law,  nor  can  the  appellate  sufficient  where  only  one  pleading  con- 
court  supply  the  facts  by  intendment,  tains  numbered  subdivisions.  Ken- 
Bradway  v.  Groenendyke,  153  Ind.  508  nedy,  etc..  Lumber  Co.  v.  Steamship 

etatemsiits  of  Katters  as  to  Which  Vo  Constr.  Co.,  123  Cal.  584. 

nndiag  Is  Hade  are  irrelevant,  unless  For  Bzamples  of   Safldont  Flsdiags, 

they  bear  upon  exceptions  taken  for  see  Krug  v.  F.  A.  Lux   Brewing  Co., 

want  of  such  finding.     Hoyt  v.  Dan-  129  Cal.  322;  Sutter  County  v.  McG riff, 

bury,  69  Conn.  341.  130  Cal.  124;  Bitter  v.  Mouat  Lumber, 

Vaoontradiotod  Evidonoe  of  tho  Defeated  etc.,  Co.,  10  Colo.  App.  307;  Brown  v. 

Farty  need  not  be  incorporated  in  the  Roberts,  (Minn.  1903)  96  N.  W.   Rep. 

findings.    Robson  v.  Price,  (Mich.  1903)  793. 

96  N.  W.  Rep.  433.  For  RiramplOB  of  Insnffideat  Findings, 

Sottiiig  Oat  Copy  of  Instmmont.  —  An  see  Perkins  v.  West  Coast  Lumber  Co., 

instrument  which  is  the  foundation  of  120  Cal.  27;  Krug  v.  F.  A.  Lux  Brew- 

the  action  is  properly  set  forth  in  the  ing  Co.,  129  Cal.  322;  Abrahamson  v. 

finding.    King  v.  Downey,  24  Ind.  App.  Lamberson,  68  Minn.  454;  Flizsimmons 

263.     So  a  finding  referring  to  certain  v.  Robb,  173  Pa.  St.  645;  Milwaukee 

exhibits    and    drawing     conclusions  Nat.    Bank  v.   Gallun.    iz6    Wis.   74. 

therefrom  makes  such  exhibits  a  part  Compare  Perkins  v.  West  Coast  Lum- 

of  the  finding  as  fully  as  if  each  were  ber  Co.,  (Cal.  1897)  48  Pac.  Rep.  982. 

incorporated  into  it  at  length.     Wood-  943,    1.  Cochise  County  v.  Copper 

mff  V.  Butler,  75    Conn.    679.    And  Queen  Cx>nsol.  Min.  Co.,  (Ariz.  1903) 

where  exhibits  are  made  part  of  the  71  Pac.  Rep.  946;  McKibbin  v.  McKIb- 
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944.  5.  Shaold  Be  BesponilTe  to  and  Cover  iMneft  —  See  notes 

1,2; 

bin,  139  Cat.  448,  holding  that  the  rale  734;  Upton  v,  Betts,  59  Neb.  724;  Clark 
is  not  that  each  of  the  specific  facts  v.  Neumann,  56  Neb.  374.  See  also 
found  must  be  supported  by  evidence.  Wolf  skill  v.  Douglas,  133  Cal.  397; 
but  that  if  there  are  findings  which  Troxler  r.  Buckner,  126  Cal.  288;  Bar- 
support  the  judgment,  and  these  find-  hour  v.  Flick,  126  Cal.  628. 
ings  are  fully  supported  by  evidence,  Finding'  Snilleiently  BaspomiTe.  — 
it  is  sufficient;  Moran  v,  Mclnerney.  Where  the  ultimate  fact  of  ownership 
129  Cal.  29;  Smith  v.  National  Credit  is  not  found,  but  successive  coovey- 
Ins.  Co,  79  Minn.  486;  Maynard  v.  ances  from  the  source  of  title  to  the 
Locomotive  Engineeis*  Mut.  L.,  etc.,  plaintiff  are  found,  the  findings  suffi- 
Ins.  Assoc.,  14  Utah  458;  Ramsey  v.  ciently  respond  to  the  issue  of  owner- 
Johnson,  7  Wyo.  392.  ship  raised   by  the  pleadings.     Reavis 

A  Jndgflunt  Is  Supported  by  the  find-  v,  Gardner,  (Cal.  1900)  60  Pac.  Rep.  964. 

ings  where  no  other  judgment  could  8.  Taylor  v.  Vandenberg,  15  S.  Dak. 

have  been  rendered  upon  them,  and  480,  citing  8   Encyc.  of  Pl.  and  Pr. 

where  all  the  elements   necessary  to  931-944,  and  holding  that  the  failure 

support  the  verdict  are  embraced  in  of  the  trial  court  to  make  findings  on 

them.     Boynton    v.    Hardin,   9    Kan.  every  issue  raised  by  the  pleadings  is 

App.  166.  error  for  which  a  new  trial  should  be 

Wbars  tlia  Judgment  Finds  Support  in  granted,  or  the  case  be  sent  back  with 

Ono  Finding,  a  second   finding,  as  to  directions  that  the  court  make  findings 

matters  outside  of  the  case,  may  be  on  all  the  issues;  Senior  v,  Anderson, 

regarded  as  surplusage.     Wolfsklll  v,  138  Cal.  716;  Wilson  v.  Wilson,  6  Idaho 

Douglas,  (Cal.  1900)  59  Pac.  Rep.  987.  597;  Boynton  v.  Hardin.  9  Kan.  App. 

InooMfstMit  Findings  will  not  support  166;    German-American    Ins.    Co.    r. 

a  judgment,  Compton  v.  Carr,  126  Cal,  Tribble,  86  Mo.  App.  546;  Hankinson 

579;  Moody  V.  Newmark,  121  Cal.  446;  v,  Hankinson,  61  S.  Car.  193;  Holler 

Crissey  v.  Inter  State  L.  &  T.  Co.,  59  v.  Rock  Hill  School  Dist.,  60  S.  Car. 

Kan.   561;  Davis  v.   Butters  Lumber  41;  Lyon  v,  Plankinton  Bank,   15  S. 

Co.,  130  N.  Car.  174;  unless  it  is  clearly  Dak.   400;   Cassill  v.   Morrow.    13  S. 

right  on  the  evidence  and  the  law  ap-  Dak.   109;  Packer  v,  Whittier,  <C.  C. 

plicable  thereto,  Priewe  v.  Fitzsimons,  A.)  91  Fed.  Rep.  511. 

etc..  Co.,  (Wis.  1903)  94  N.  W.  Rep.  317.  Eileet  of  Absenoe  of  Finding.  —  In  a 

AnHnmt  of  Judgment.  —  A  finding  number  of  cases  it  has  been  held,  how- 
which  contains  nothing  from  which  the  ever,  that  the  absence  of  a  finding  on 
correct  amount  for  which  judgment  a  material  issue  is  equivalent  to  a  find- 
should  be  rendered  can  be  determined  ing  against  a  party  holding  the  affirma- 
by  mathematical  computation  is  insuffi-  tive  or  burden  of  proof  thereof.  Re- 
clenl,  as  the  court  cannot  look  to  the  lender  v.  State,  I49lnd.  283;  Durflinger 
evidence  to  ascertaio  the  amount  of  v.  Baker,  149  Ind.  375;  Metropolitan 
recovery.  Stout  v.  Gaar,  26  Ind.  App.  L.  Ins.  Co.  v.  Bowser,  20  Ind.  App. 
581.  557;  Levi  V.  Allen,  15  Ind.  App.  38; 

MS,    %  Powers  v.  U.  S.,  (C.  C.  A.)  Miller  v,  Stephenson,  27  Ind.  App.  271; 

119  Fed.  Rep.  562;  Evans  ».  Kister,  (C.  Stotts  Citv  Bank  v.  T.  A.  Miller  Lum- 

C.  A.)  9a  Fed.  Rep.  828.  ber  Co.,  (Mo.  App.  1903)  74  S.  W.  Rep. 

FMts,  Hot  Probabmtisi,  to  Bo  Stotod.  472:  U.  S.  v,  Harris.  (C.  C.  A.)  77  Fed- 

—  Hoyt  r.  Danbury,  6q  Conn.  341.  Rep.  821. 

S.  Riverside  Water  Co.  v,  Sargent,  So    When    the   Findings    Made   An 

1 1 1  Cal .  230.  Sufficient  to  Sustain  the  /udgment  fail  a  re 

A  Qonond   BtatMMnt   or  conclusion  to  find  on  material  issues  has  been 

drawn  by  the  court  from    the    facts  held  not  to  constitute  reversible  error, 

previously  found  cannot  stand  unless  Richter  v.  Henningsan,  no  Cal.  530; 

auch   facts  support  it.    Niles  v.  Los  Maynard    v.    Locomotive    Engineers' 

Angeles*  125  Cal.  57a.  Mut.  L.,etc..  Ins.  Assoc.,  16  Uuh  145. 

•44%    1.  Fanny  Rawlings  Min.  Co.  See  also  Billings  «^.  Parsons.  17  Utah  22. 

f*.  Tribe,  to  Colo.  301:  Palmer  v.  Hart-  Separate  Findings  for  Separate  FaitiM. 

ford  Dredglnff  Co.,  73  Conn.  182;  New  —The  court  is  not  required  to  make 

England  L,  «  T.  Co.  p.  Browne,  157  separate  findings  of  fact  as  to  each 

Mo,   116;   Solt  t».  Anderson,  63  Neb.  separate    plaintiff    or    defendant,  or 
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•4ff.  6.  Kut  Be  Within  ImwL  —  See  note  i. 

7.  Signature.  —  See  note  3. 
•46.  IX.  SuBMiMiov  07  Pboposbd  FnrDuies  —  1.  Oenerally.  — 
See  note  4. 


group   of    plalntiflfs     or    defendants. 
Tarpie  v.  Lowe.  158  Ind.  47. 

Wkea  IHfireiit  and  IHstiaet  Aeeonnti 
AnllM  in  one  suit,  there  should  be  a 
separate  finding  of  the  amount  due  on 


Utah,  —  Snyder  v.  Emerson,  19  Utah 
319;  Maynard  v.  Locomotive  Engi- 
neers' Mut.  L.,  etc;,  Ins.  Assoc.,  14 
Utah  458. 

United   States.  —  Daggs    v,   Phcenix. 
each  account.     Grimes  v,  Sprague,  86    Nat.  Banlc.  177  U.  S.  549. 
Mo.  App.  245.  findings  Ontiida  of  Issoes  —  Snrplasaga. 

Tha  Oonrt  Vsed  Hot  Find  on  the  case    —  The  court  will  disregard    findings 


of  one  of  the  parties  when  ti  has  made 
an  affirmative  finding  on  the  other 
party's  case  and  such  finding  Is  wholly 
loooosisteot  with  the  truth  of  the  case 
set  up  by  the  first  party.  Snelgrove  v. 
Earl,  17  Utah  321 

Am  OBmibns  Finding  that  the  com- 
plaint is  true  and  the  answer  is  false 
renders  unnecessary  a  finding  on  a 
separate  defense.  Cohn  v,  Kelly,  132 
Cal.  468. 


outside  of  the  issues  as  surplusage, 
where  findings  remain  sufficient  to  up- 
hold the  judgment.  Kriess  v.  Faron, 
118  Cal.  142;  Van  Val  ken  burgh  V.  Dean, 
15  Ind.  App.  693:  Reade  v.  Pacific  Coast 
Home  Supply  Assoc,  40  Oregon  60. 
See  also  Thon  pson  c.  Hays,  24  Utah 

ays- 
Belief  Hot  Demanded  in  Pleadings. — 

An  added  conclusion  to  the  effect  that 

a  party  is  entitled  to  relief  which  he 


Minor  lisiiot.  —  Where  the  finding  of  has  not  demanded  is  not  reversible  error 

ultimate  fact  necessarily  includes  where  the  other  party  to  the  action  is 

the  whole  controversy,  there  need  be  not  harmed  thereby.     Marion  Mfg.  Co. 

no  express  finding  as  to  minor  issues  v,  Harding,  155  Ind.  648. 


raised.  Southern  California  R.  Co.  v. 
Slauson,  (Cal.  1902)  68  Pac.  Rep.  107. 

Wliaia  the  PlaintUT  Coonts  upon  Two 
AltematiTe  Oaoses  of  action,  a  finding 
by  the  court  sustaining  one  count  is  In 
effect  a  finding  against  the  other  count. 
Willard  v.  Carrigan,  (Ariz.  1902)  68 
Pac.  Rep.  538. 

04ft«  !•  California,  —  Neale  v. 
Head,  133  Cal.  42;  Gamache  v.  South 
School  Dist.,  133  Cal.  145;  Schmidt  v, 
Kioc^,  130  Cal.  223;  Brown  9.  Valley 
View  Min.  Co.,  127  Cal.  630. 


A  Ck>noluslon  Based  on  a  Diibront  Theory 
from  the  one  pleaded  is  erroneous, 
Lowe  V.  Turpie,  147  Ind.  657;  but  such 
variance  is  immaterial  where  the  com- 
plaint alleges  the  material  facts  and 
the  finding  is  in  conformity  therewith, 
Hohenshell  v.  South  Riverside  Land, 
etc.,  Co.,  128  Cal.  627. 

A  Finding  on  Exolnded  Testimony  will 
be  set  aside.  Thompson  v.  Johnson, 
92  Tex.  358. 

3.  Where  the  Findings  Are  Part  of  the 
Same  Instmment  as  the  conclusions  of 


Idaho,  ^  Kent  v.  Richardson,  (Idaho    law,  and  the  signature  of  the  judge 


1903)71  Pac.  Rep.  117. 
IlHnais,  —  Hawley  v.    Hawley,   187 

111.  351. 

Indiana.  —  Krause  v.  School  Trus- 
tees, (Ind.  App.  1903)  66  N.  E.  Rep. 
loio;    Bird  v.   St.  John's    Episcopal 


follows  the  latter,  there  is  a  sufficient 
signature  of  the  findings.  Martin  v, 
Marks,  154  Ind.  549;  O'Neil  v.  Hines, 
145  Ind.  32;  Van  Valkenburgh  v.  Dean, 
15  Ind.  App.  693. 
If  Hot  Signed,  Considered  as  General 


Cburcl^,  154  Ind.  138;  Martin  v,  Marks,  Findings.  —  Martin  v,  Marks,  154  Ind. 

154  Ind.  549;  Gowdy  Gas  Well,  etc.,  549;.  Stabno  v,   Leeds,  27  Ind.   App. 

Co.  V.  Patterson,  29  Ind.  App.  261.  289;  Stout  v,  Gaar,  26  Ind.  App.  582; 

Kansas.  —  Barry  v.   Barry,  9  Kan.  Vigo  Real  Estate  Co.  v,  Reese,  21  Ind. 

App.  884,  59  Pac.  R  sp.  685.  App.  20. 

Minnesota,  — Joannln-Hansen  Co.  v,  946*    4.  In  MissonrL  —  Rosenbaum 

Barnes,  77  Minn.  428.  v.  Gilliam,  (Mo.  App.  1903)  74  S.  W. 

New    K^ri. -^  Canton   Brick  Co.  v.  Rep.  507,  holding  that  an  instruction 

Howlett,  169  N.  Y.  293.  of  a  peremptory  character  is  improper 

North  Carolina,  —  Trimmer  v,  Gor-  where  there  is  substantial  testimony, 

oian,  129  N.  Car.  161.  direct  or  inferential,  tending  to  estab- 

Orej^on,  —  Male  v.  Schaut,  41  Oregon  lish  the  issue  involved.    See  also  Ger- 

425;  Goldsmith  v,  Elwert,  31  Oregon  man-American  Ins.  Ck>.  v,  Tribble,  86 

539.  Mo.  App.  546. 
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947.  2.  Kanner  of  Making.  —  See  note  3. 

948.  3.  Noting  Disposition  in  Margin.  —  See  note  i. 
Z,  Filing  —  1.  Necessity  For.  —  See  notes  2,  3. 

949.  2.  Time  Of.  —  See  notes  1,2. 

XL  COK8TBUCTIOK.  —  See  notes  3, 4,  5.  See  also  VERDICT. 

"  Within  8110I1  Time  u  the  Court  May  entered  upon  the  record  instead  of  be- 

Bequire,"  in  the  text,  cannot  be  con-  ing   written  out  and  filed.    iEtna  h. 

strued  to  admit  of  the  submission  of  Ins.  Co.  v.  Hamilton  County,  (C.  C. 

written  propositions  of  law  alter  the  A.)  79  Fed.  Rep.  575. 

final  decision  of  the  court.     Allman  v.  040.     1.  lUing  Before  ladgmeiit. — 

Lumsden,  159  111.  219:  American  Cent.  Ihe  hiing  of  the  findings  and  conclu- 

Ins  Co.  V.  Henninger,  87  111.  App.  440.  sions  must  precede  the  entry  of  jadg- 

Bequest  for  Findings  of  Fact.  —  The  ment.     Loewen  v.  Forsee.  137  Mo.  29; 

Illirtois  statute  pcrmiuing  either  party  Butts    v.    Ruby,    85    Mo.    App.   405; 

to  submit  propositions  of  law  does  not  )Wachsmulh  v.  Orient  Ins.  Co.,  49  Neb. 

admit  of  the  submission  of  proposi/ons  590;  Fisher  v,  Emerson,  15  Utah  5x7. 

of  fact.     High  Court,  etc.,  v.  Schwv  )(-  Filing  After  Term.—  Where  Ihe  fiod- 

zer,  171   111.  325;  Traders  lus.  Co.  v,  ings    of    the    court   were    announced 

Catlin,  71  1)1.  App.  569;  Gillie  v.  Bing-  orally,  and  the   entry  of  a  decree  in 

ham,   84  III.   App.    180;    Hummer  i/.  accordance  therewith  was  ordered,  it  Is 

Brenneman,  89  Hi.  App.  460.     But  a  immacrial  thai  such  decree  was  not 

party  is  entitled  to  have  the  court  hold  prepared  or  spread  on  the  record  until 

as  law  a  proposition  stating  a  correct  after  the  court  had  adjourned  for  the 

rule  applicable  to  his  theory  of  the  case  term.     Buckers  Irrigation,  etc.,  Co.  v, 

so  far  as  it  is  sustained  by  the  evidence.  Farmers'  Independent  Ditch  Co.,  (Colo. 

Hutchison  v.  Sullivan,  87  HI.  App.  664.  1902)  72  Pac.  Rep.  49. 

047.    8.  See    Koehler    v.    Hughes,  Filing  Alter  Death  of  Defendant.  —  The 

148  N.  Y.  507.  court  may  file  its  findings  ol  fact  and 

04§*    1.  Effect  of  Marking  Bequest  conclusions  of  law  as  oi  a  date  anterior 

—  Staiementsinarequcst  for  a  finding,  to  the  death  of  the  defendant,  where 

marked  "  proven  *'  by  the  trial  judge,  such  deaih  occurred  after  the  submis- 

have  the  same  effect  in  selling  forth  sion  of  the  case.     Fox  v.   Hale,  efc, 

the  facts  on  which  an  appeal  is  predi-  Silver  Min.  Co.,  108  Cal.  478. 

cated  as  if  they  had  been  incorporated  Stipidation  as  to  Filing.  —  If   facts 

in  the  finding  made.     Arthur  t/.  North-  found  by  the  court  are  not  reduced  to 

field    Parish    Cong.   Church    Soc,   73  writing   at   the   time   the   decision    is 

Conn.  718.  made,  and  all  parties  to  the  action  vol- 

The  Court  May  Decline  to   mark   as  untarily  agree  that  they  may  thereafter 

"  proven  "    or    "  nut    proven  "    such  be  written  out  by  the  court  and  filed 

paragraphs  in  the  draft  finding  as  are  as  of  the  particular  date  when  the  de- 

not  stated  in  accordance  with  the  rules,  cision    was  made,  such  filing  is  suffi- 

Mortis  V.  Winchester  Repeating  Arms  cient.     Randolph  v,  Campbell,  5  Kan. 

Co.,  73  Conn.  680.  App.  880,  47  Pac.  Rep.  560. 

Failure  to  Bote  Disposition. —  Under  8.  Roblin   v.   Palmer,  9  S.  Dak.  36; 

the  Connecticut  statute  of   1893,  since  Victor  Gold,  etc  ,  Min.  Co.  v.  National 

repealed,  which  required  the  court  to  Bank  of  Republic.  18  Utah  87;  Lynch 

note  on  the  margin  of  each  paragraph  v,  Coviglio,  17  Utah  106. 

in  the  r<^quest    for   a  finding    either  8.  Inferenee   or   Intendment.  —  As  in 

**  proven  "  or  *'  not  proven,"  a  failure  the  case  of  a  special  verdict,  nothing 

of  the  court  to  make  such  notes  has  can  be  added   to  a  special  finding  by 

been  held  to  be  harmless  error,  where  inference   or  intendment.     Donaldson 

the   record    showed  sufficiently   what  v.  Slate,  (Ind.  1903)  67  N.  E.  Rep.  1029. 

facts  were  found  by  the  court  to  be  4.  Reavis  v.  Gardner,  (Cal.  1900)  60 

proven    or    not    proven.     At  water    v,  Pac.  Rep.  964:  Hunter  v.  Milam.  133 

Morning  News  Co..  67  Conn.  504.  Cal.  601;  Fanny  Rawlings  Min.  Co.  r. 

2.  See  Billings  v.  Parsons,  17  Utah  Tribe.  29  Colo.  302;  El  Reno  Electric 

22;  Fisher  v.  Emerson,  15  Utah  517.  Light,  etc..   Co.  v.  Jennison,  5  Okla. 

8.  Kennedy,    etc..    Lumber    Co.    v,  759. 

Steamship  Constr.  Co.  123  Cal.  584.  A  Beparate  Menorandnni  signed  by  the 

Findings  MayBeAnnonneed  Orally  and  trial  judge  and   containing  an  addi- 
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949.  Wbera  lindiiig  Ii  Capable  of  Two  Gonstnictioiii.  —  See  note  6. 

9«SO.  Wliero  there  Is  Any  Coniliet.  —  See  note  I. 

XU  Amsvdiiekt,  Mobipigatiok,  akb  Cox&ectiov.  —  See 

notes  2,  3,  4. 

tional  finding  of  fact  should  be  read  as  judgment,  in   furtherance   of  justice 

part  of  the  original  finding.     Waters  c^.  and  on  such  terms  as  may  be  just. 

White.  75  Conn.  88.  Hansen  r.  Allen.  (Wis.  1903)  93  N.  W. 

IMO*    5.  Kennedy,  etc.,  Lumber  Co.  Rep.  805. 

V.  Steamship  Constr.  Co..  123  Cal.  584;  The  Federal  Court  of  Claims  may,  after 

Cunningham  Lumber  Co.  y.  Mayo.  75  judgment  and  on  a  motion  for  a  new 

Conn.     335;    Fenske    v.    Nelson,    74  trial,  amend  or  modify  its  findings  at 

Minn.  i.  the  request  of  the  defeated  party  in 

6.  Kraslcy  v.  Wollpert,  134  Cal.  338;  order  that  the  case  of  such  party  may 

Barber  v.  International  Co..  73  Conn,  be  advantageously  presented   for  re- 

587.  view.    Jaeger  v.  U.  S.,  33  Ct.  CI.  214; 

9ftO.     1.    McCormick    v.    National  U.  S.  v.  St.  Louis,  etc.,  Transp.  Co.» 

Surety  Co..  134  Cal.  510;  Spaulding  v,  184  U.  S.  247. 

Dow,  118  Cal.  424;  Citizens'  Bank  v.  8.  See  Fisher  v,  Emerson,  15  Utah 

Scockslager.  (Neb.  1901)96  N.  W.  Rep.  517. 

591;    Johnston    v,    Milwaukee,    etc..  4.  Spaulding  v,   Howard,   121   Cal. 

Invest.  Co.,  49  Neb.  68.     See  also  Ry-  194;  Whitcomb  v.  Stringer,  (Ind.  1903) 

land  V.  Heney,  130  Cal.  426;  U.  S.  v.  66  N.  E.  Rep.  443;  Roane  Iron  Co.  v, 

Harris,  (C.  C.  A.)  77  Fed.  Rep.  82r.  Bell-Armsiead  Mfg.  Co.,  24  Ind.  App. 

A  General  Finding  to  the  effect  that  250;  RoySe  v.   Bourne,   149  Ind.  187; 

"  all  the  facts  alleged  in  the  complaint  Merrill  v.  Miller,  (Mont.  1903)  72  Pac« 

*    *    *    are  true  except  as  to  those  Rep.  423  (holding  that  on  a  motion  for 

hereinafter  otherwise  specified  "  must  a  new  trial  the  court  may  direct  an 

be  construed  to  mean  that  the  latter  amendment  to  the  findings  in  respect 

facts  are  not  necessarily  untrue,  but  of  an  obvious  mistake);    Starbuck  v. 

are  found  specifically  by   the    court.  Starbuck.  62   N.  Y.  App.    Div.    437; 

Alameda  County  v,  Crocker,  125  Cal.  Deutermann  v.  Pollock.  30  N.  Y.  App. 

102.  Div.  378;  Commercial  Bank  v.  Catto, 

S.  Krasky  v,  Wollpert.  134  Cal.  338;  13  N.  Y.  App.  Div.  608;  Syracuse  Tp. 
Hawxhurst  v.  Rathgeb.  119  Cal.  531;  v.  Rollins,  (C.  C.  A.)  104  Fed.  Rep.  958. 
Knowlton  v.  Mackenzie,  no  Cal.  183.  See  also  Larimer,  etc.,  Irrigation  Co. 
See  also  Sullivan  v.  Bar  Assoc.  170  v.  Wyatt,  23  Colo.  480;  Morris  v.  Win- 
Mass.  504.  Chester  Repeating  Arms  Co..  73  Conn. 

AddiUonal  Findings  cannot  properly  680. 

be  filed  by  the  court  after  the  entry  of  An  Amendment  may  be  made  at  any 

judgment.      Clawson   v,    Wallace.    16  time  before  final  judgment,  and  during 

Utah    300;    Klopenstine  v.    Hays,   20  the  period  within  which  a  motion  for  a 

Utah  45.     But  the  judgment  will  not  new  trial  may  rightfully  be  filed,  Jones 

be  reversed  because  of  the  filing  of  an  v.  Mayne.  154  Ind.  400;  Apple  z/.  Smith, 

additional  finding  when  fully  supported  26  Ind.  659;  but  the  court  may.  at  the 

by  the  findings  originally  filed.   Richter  same  time,  set  aside  an  entry  of  judg- 

V,  Henningsan,  no  Cal.  530.  ment  and  amend  the  findings  by  adding 

In  CaUComia  a  mere  clerical  error  may  thereto  material  facts,  Marion  Mfg.  Co. 

be  corrected  by  order  of  the  court  at  v.  Harding,  155  Ind.  648. 

any  time  before  appeal  taken,  or  after  Befaial  to  Make  Additional  Findings  is 

the  case  is  remanded.     Mitchell  v,  Pat-  not  error  where  the  rights  of  the  party 

terson,  120  Cal.  286.  requesting  are  fully  protected  by  the 

Jsk  mnnamrta  the  trial  court  has  au-  findings  made,  Goodman  v.  Malcolm, 
thority  to  correct  and  amend  its  find-  9  Kan.  App.  887.  58  Pac.  Rep.  564:  or 
ings  of  fact  and  conclusions  of  law  at  nrhere  the  proposed  findings  are  in 
any  time  prior  to  the  removal  of  the  conflict  with  those  already  made,  Ban- 
cause  from  its  jurisdiction  by  appeal,  ning  v.  Hall,  70  Minn.  89. 
Hurley  tf.  West  St.  Paul,  83  Minn.  401.  In  Indiana  motions  to  modify,  strike 

£a  WieeonaiB   the  statute    expressly  out.  or  add  to  the  special  findings  are 

authorizes  the  court,  in  its  discretion,  not  recognized   by  the  code,  Muncic 

Co  amend  the  findings  before  or  after  Natural  Gas  Co.  a.  Muncie,  (Ind.  1903) 
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FINDINGS  OF  COURT. 


VoL  VIII. 


9SQ.  zm.  Bexedisb  FOE  Defectivs  Fnmnres — 1.  Oenenlly. 

—  See  note  $.    See  also  Verdict. 

2.  By  Motion  for  Venire  de  Voyo.  —  See  note  6. 
9A1.  3.  By  Motion  for  New  Trial  —  See  notes  2,  3,  4,  5. 

XIV.  Waives  of  FiKBinas  —  How  WwiwL  —  See  note  8. 

66  N.  E.  Rep.  436;  Chappell  v.  Jasper  Cal.  183.  See  also  Fisher  v.  Emefson, 
County  Oil,  etc.,  Co.,  (Ind.  App.  1903)    15  Utah  517. 

66  N.  E.  Rep.  515;  Chicago,  etc.,  R.  8.  Lunit>ermen*5  Ins. Co.  v. St.  Paul* 
Co.  V,  State.  159  Ind.  237;  Gas  Light,  82  Minn.  497,  holding  that  where  the 
etc.,  Co.  V.  Neiv  Albany,  158  Ind.  268;  conclusions  of  law  aie  not  supported 
Allen  V.  Hollingshead,.  155  Ind.  178;  by  the  findings  of  fact  the  trial  court 
Windfall  Natural  Gas,  etc.,  Co.  v.  may  be  called  upon  to  mcKlifj  its 
Terwilliger,  152  Ind.  364;  Peterson  v.  conclusions  of  law  in  conformity 
Stiuby,  25  Ind.  App.  19;  Van  Valken-  to  the  facts,  on  a  motion  for  a  new 
burgh  V.  Dean,  15  Ind.  App.  693;  nor    trial. 

can  the  correctness  of  conclusions  of  4.  Chappell  v.  Jasper  County  Oil, 
law  be  questioned  by  a  motion  to  etc.,Co.,(rnd.  App.  1903)66  N.  £.  Rep. 
modify  the  judgment,  Chicago,  etc.,  515;  Chicago,  etc.,  R.  Co.  v.  State,  159 
R.  Co.  If.  Stale,  159  Ind.  237.  Ind.  237;  Gas  Light,  etc.,  Co.  v.  New 

OftO*  6.  Eeqnest  for  Further  Findings.  Albany,  158  Ind.  268. 
—  In  C^f/^^//V»/ it  is  provided  by  statute  Application  to  Trial  Conrt  Before  Xo- 
that  a  party  who  intends  to  appeal  may  tion.  —  If  all  the  material  facts  proves 
make  a  written  request  in  a  prescribed  have  not  been  found,  the  trial  court 
form  to  the  trial  judge  for  further  find-  should  be  requested  to  modify  the 
ings  in  the  case.  The  trial  judge  can-  findings  made  or  to  make  further  find- 
not  be  compelled  to  make  such  findings  ings;  and  only  in  case  of  a  refusal  of 
unless  requested  so  to  do,  but  may  such  court  to  act  in  the  matter  does 
make  them  of  his  own  motion  without  ground  for  a  new  trial  exist.  Sholer 
being  requested,  and  he  may  also  v.  Lashhorn,  (Kan.  1903)  74  Pac.  Rep. 
waive  any  defect  in  the  form  of  a  re-    264. 

6.  Chicago,  etc.,  R.  Co.  v.  State,  159 

Ind.  237. 
8.  Hibernia  Sav.,  etc.,  Soc.  v.  Clarke, 

no  Cal.  27. 
Failure  to  Appear  in  a  Diyoree  Suit  does 

not  constitute  a  waiver  of  findings  of 

fact  by  the  trial   court.     Newman  v. 


V. 


quest.     Scholfield    Gear,  etc.,  Co. 
Scholfield,  70  Conn.  500. 

6.  The  Failure  of  the  Judge  to  Sign  the 
Findings  furnishes  no  ground  for  a 
venire  de  novo,  Martin  v,  Marks,  154 
Ind.  549. 

Oftl.  2.  Hawxhurstz/.  Rathgeb,  119 
Cal.  531;  Knowlton  v,  Mackenzie,  no    Newman,  68  Minn.  i. 

468 


FINES  AND  COSTS  IN  CRIMINAL 

CASES. 

954.  L  IHTBODUCTOBT  —  1.  Definition  and  Hatnre  of  Fines.  — 
See  note  i. 

9tSS.  2.  Definition  and  Hatnre  of  Costs  —  statutory  Oreatioii.  —  See 
note  2. 

950.  Striot  Construction  of  Statute.  -^  See  note  2. 

901.  n.  Pbactice  Eelatikg  to  Fikes  —  2.  Verdict,  Judg- 
ment, and  Sentence  —  c.  Sufficiency  of  Judgment  —  (2)  Com- 
mittal  until  Payment  of  Fine,  —  See  note  2. 

903.  (3)  Judgment  in  Excess  of  Authority,  —  See  note  3. 

909*  3.  Enforcement  of  Fines  —  a.  Capias  Pro  Fine  or  Ex- 
ecution. —  See  note  4. 

960..^.  Imprisonment  and  Execution  Concurrently. — 

See  note  2. 

967.  e.  Imprisonment  to  Enforce  Fine  —  (1)  Statutory 

Authority  —  Constitutionality,  —  See  note  2. 

908,  (2)  Fine  and  Imprisonment  as  Punishments  —  Imprison- 
mnent for  Fine,  —  See  note  1 . 

954*    1.  Board  of  Education  v.  Hen-  punishment  within  the  prohibition  of 

derson,  126  N.  Car.  689.  Const.   Neb.,  art.  8,  g  5.     Everson  v, 

1155.  8.  Kershaw  County  v.  Richland  Stale,  (Neb.  1902)  92  N.  W.  Rep.  137. 

County,  61  S.  Car.  75  \citing  8  Encyc.  065.    4.  Roberts  z/.  Howells,  22  Utah 

OF  Pl.  and  Pr.  955];  In  r^Grinstead,  389;  Claik  i/.  Alien,  114  Fed.  Rep  274. 

64  Kan.  780;  Topeka  v.  Good,  9  Kan.  See  also  People  v.  Brown.  113  Cal.  35. 

App.  258;  State  V.  Duestrow,  70  Mo.  Betaining  Fine  Out  of  Money  Held  for 

App.  311;  Sipler  v.  Clarion  County,  8  Prifloner. —  In  McCann  v.  Barr,  6  Pa. 

Pa.  Dist.  253;  Com.  o,  Moore,  21  Pa.  Dist.  721,  it  was  held  that  where  a  per- 

Co.  Ct.  321.  son  is  arrested  for  drunkenness  and 

056.    8.  In  re  Grinstead,  64  Kan.  his  money  is  taken  and  deposited  with 

780:   State  V,  Duestrow,  70  Mo.  App.  the  mayor  for  safe  keeping,  a  fine  sub- 

311.  sequenily  imposed  for  the  offense  may 

961.     2.    Form    and    Suflicienoy    of  be   retained   by   the   mayor  from   the 

Order. —  In  OfUo  it  has  been  held  that  prisoner's  money, 

where  a  judgment  directing  the  im-  066.    2.  In  People  v.   Brown,    113 

prisonment  of  the  defendant  until  the  Cal.  35,  it  was  held  that  execution  may 

hne  and  costs  are  paid  omits  the  clause  issue  for  the  collection  of  a  fine  whether 

*'  or  secured  to  be  paid,"  as  provided  such   fine  stands  alone  or  is  coupled 

in  Bates's  Annot.  Stat.  Ohio,  §  7327,  with  a  sentence  of  imprisonment. 

the  omission  is  a  mere  informality  and  967.    2.  Berkenneld  v.  People.  191 

furnishes  no  ground  for  the  discharge  111.  272,  reversing  92  III.  App.  400;  Soth- 

of  the  prisoner.     In  re  McAdams,  11  man   v.  State,  (Neb.    1902)  92  N.  W. 

Ohio  Cir.  Dec.  780.  Rep.  303;  In  re  Roe  Chung,  9  N.  Mex. 

963.    8.  A  Judgment  for  Money  Em-  130. 

banled,  rendered  in  a  criminal  prose-  96§«    1.  Imprisonment  for  Fine  After 

cution.  as  authorized  by  Crim.  Code  Imprisonment  ai  Pnniihment.  —  In  some 

Neb.  (1899),  §  124,  is  not  a  fine  or  pen-  states  a  judgment  of  fine  is  enforceable 

ally,  and  is  not  an  infliction  of  a  double  by  imprisonment  only  when  it  stands 
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• 

909.  (4)  For  Violation  of  Municipal  Ordinances.  —  See  note  2. 

970.  (5)  Sentence  to  Labor.  —  See  note  i. 

(6)   Term  of  Imprisonment.  —  See  note  2. 

971.  See  note  i. 

978.  g.  Relief  Against  Imprisonment.  —  See  note  i. 
974.  4.  Action  for  Becovery  of  Fine  —  a.  Generally. —  See 
note  4. 

alone.     If  accompanied  by  a  separate  creased  on  the  same  charge.    In  r? 

sentence  of  imprisonment,  the  fine  is  Habeas  Corpus,*  5  Ohio  Dec.  571.     But 

enforceable  only  by  execution   as    in  see  In  re  Graves,  117  Fed.  Rep.  798, 

civil  cases.     People  v.  Brown,  113  Gal.  holding  that  after  a  sentence  has  com- 

35;  Roberts  r.  Howells,  22  Utah  389.  menced  the  court  has  authority  10  re- 

Pnnishmant  by  Conflnement  in    State  call  the  prisoner  and  modify  the  sen- 

Prifon.  —  Under  Acts    Fla.  1890-1891,  tence.    See  also   genendly  Sentencb 

c.  4026,  §§  I,  2,  it  has  been  held  that  and  Judgment. 

where  both  imprisonment  in  the  state  Term  Fixed  by  Statute,  —  A   person 

prison  and  a  fine  are  imposed  the  de-  who  is  convicted  and  fined  In  a  nam- 

fendantmay  be  imprisoned  in  the  state  ber  of  cases  and,  falling  to  pay  the 

prison  for  the  unpaid  fine  and  costs,  fines,  is  sentenced  to  imprisonment  is 

but  that  in  all  other  cases  the  imprison,  not  entitled  to  be  discharged  until  the 

ment  for  nonpayment  of  the  fine,  or  the  expiration   of   the   term    required    by 

fine  and  costs,  must  be  by  confinement  statute  for  the  satisfaction  of  the  total 

in  the  county  jail.     Bueno  v.  State,  40  amount  of  fines  and  costs;  the  failure 

Fla.  160.     See  also  Eggart  v.  State,  40  of  the  judgment  to  specify  the  duration 

Fla.  527.  of  imprisonment,  or  to  state  that  the 

M9.  S.  Exp.  McGee,  33  Oregon  165.  imprisonment  in  one  case  shaU  com- 

970.    1.  Berkenfield  v.  People,  191  mence  upon  its  expiration  in  another, 

111.  272,  reversinj^  92  III.  App.  400.  does  not  afFect  this  rule.    Exp,  Brady, 

Judgment  Omitting  Sentence  to  Labor.  70  Arlc.  376. 

—  A  judgment  which  sentences  a  de-  A    SenUnce  to  Imprisonment  *^  until 

fendant  to  imprisonment  for  failure  to  Said  Fine  Is  Paid      is  not  invalid  for 

pay  a  fine,  but  omits  to  require  the  indefiniteness  where  the  rate  per  day 

defendant  to  worlc  out  the  fine,  as  pro-  at  which  fines  are  to  be  discharged  by 

vided  by  Hurd'p  Stat.  111.  (1899),  c.  38,  imprisonment    is     fixed    by    statute, 

g  168^,  will  be  upheld,  since  the  defend-  Fisher  v.  McDaniel,  9  Wyo.  457. 

ant  is  rather  favored  than  prejudiced  The  Texas  Statute  (Rev.  Slat.  Tex. 

by  such  omission.     Berkenfield  x.  Peo-  1895,  g  3739)  restricting  the  period  for 

pie,  191  ,111.272,  reversing  92  111.  App.  which  a  convict  may  be  required  to 

400.  labor  for  the  satisfaction  of  fine  and 

S.  Fine  and  Imprisonment  as  Fnnish-  costs  has  no  application  to  a  case  where 

ment. —  Berkenfield  v.  People,  191  111.  imprisonment  is  imposed  as  the  pun- 

272,  reversing  i)2  111.  App.  400.  ishment  either  in  whole  or  in  part.    Ex 

Imprisonment  for  Time  Lees  than  Maxi-  /.  Dockery,  38  Tex.  Crim.  293. 

mom.  —  Stale  v.  Towner,  26  Mont.  339.  971.    1.  Ex  p.  Brady,  70  Ark.  376; 

The  Term  of  Imprisonment  Must  Be  Exp.  Reeves,  41  Tex.  Crim.  266. 

Fixed  Jndioially  and  by  a  judicial  officer,  073.    1.  United    SUtee  Statnte.  — A 

and  the  superintendent  of  a  city  work-  convict  imprisoned  for  the  nonpayment 

house  in  which  persons  who  violate  of  a  fine  due  to  the  United  States gov- 

city  ordinances  are  required  to  work  ernment  is  entitled   to  the  benefit  of 

out  unpaid  fines  has  no  authority  to  Rev.  Stat.  U.  S.,  §  T042,  not  withstand- 

detain  a  prisoner  beyond  the  term  of  ing  the  homestead  laws  of  the  states, 

the    sentence    imposed.      In    re    Lor-  Clark  v,  Allen,  11^  Fed.  Rep.  374. 

kowski.  94  Mo.  App.  623;  St.  Louis  v.  Affidavit  of  Inability.  —  A  defendant 

Karr.  85  Mo.  App.  60S.  who  fails  to  make  the  affidavit  that  he 

Inereaeed  Sentenoe.  —  When  a  term  of  is  unable  to  pay  his  fine,  as  required 

imprisonment   was    imposed    for    the  by  Code  Crim.   Pro.  Tex.  (1895),  art. 

nonpayment  nf  a  fine  and  the  accused  856,  is  not  entitled  to  be  discharged, 

was  taken  to  jail,  it  was  held  that  the  Ex  p.  Rodriquez,  (Tex.  Crim.  1903)  73 

term  of  the  sentence  had  commenced  S.  W.  Rep.  1050. 

and  could  not    be    subsequently    in-  974.    4.  Fines  ImpoMd  by  MmdoipsI 

4(K) 


Vol.  VIII.  IN  CRIMINAL  CASES.   .  976-981. 

976.  b.  Statutory  Distribution  of  Fine.  —  See  note  2. 
5.  Corroetion   of  Errors  —  a.  When    Appeal    Lies  — 

(i)  On  Final  Judgment.  —  See  note  3. 

977.  (2)  Jurisdictional  Matters,  —  See  note  i. 

b.  Objections  Not  Available  to  Defendant.  —  See 
note  2. 

978.  e.  Judgment  on  Appeal,  — See  note  2. 

979.  m.  PRACTICE  BELAinre  to  Costs  —  1.  Taxation  of  Costs 
—  a.  Costs  Taxable  Generally.  —  See  note  i. 

989.  S.  Plnralityof  Costs  and  Fees— '^.  Under  Joint  Indict- 
ment.  —  See  note  4. 
981.  3.  Witness  Fees.  —  See  note  i. 

Vunb«r  of  WitaeMM.  —  See  notes  2,  3. 

Oorpontleii.  —  Lehighton  v.  Roth,  7  Pa.  with  a  part  of  the  sentence  which  the 

IHst.  436.     See  also  Board  of  Education  court  had  authority  to  inapose.     Exp. 

V.  Henderson,  r36  N.  Car.  689.  Davis,  112  Fed.  Rep.  139. 

•76*    8.  Green  Island  v.  Williams,  070*    1.  The  Ezpenie  of  Keeping  the 

79  N.  Y.  App.  Div.  260;  School  Direct-  Defendant  in  Jail  is  not  a  part  of  the 

ors    V,    Asheville,   128    N.   Car.   249;  taxable  costs  in  the  case.    Ex p.  State, 

Board  of  Education  v,  Henderson,  126  121  Ala.  327;  Knox  County  t\  Fox,  107 

N.  Car.  689,  holding  that  the  board  of  Tenn.  724. 

education  of  a  county  may  maintain  Compeniation  of  GonnMl  Appointed  to 

an  action,  as  upon  an  implied  contract.  Defend.  —  See  Miami  County  v,  Mow- 

for  the  recovery  of  all  fines  for  viola-  bray,  (Ind.)  1903)  66  N.  E.   Rep.  46; 

tions  of  its  ordinances  or  of  other  crimi-  Green  Lake  County  v.  Waupaca  Coun- 

nal  laws  which  such  town  had  collected  ty,  113  Wis.  425. 

and  failed  to  pay  over.  Services  Rendered  on  Appeal,  —  Under 

i.  The  Pnjment  of  the  Vine,  even  under  Code  Crim.  Pro.  N.  Y.,  g  308,  an  attor- 

protest,  ends  the  case,  and  is  not  a  stay  ney  appointed  10  defend  a  capital  case 

which  will  support  an  appeal.     Bates-  cannot  have  an  allowance  of  a  fee  for 

burg  V.  Mitchell,  58  S.  Car.  564.  services  rendered  on  an  appeal  which 

Bat  it  has  been  held  that  the  execu-  was  prosecuted  for  the  sole  purpose  of 

tion  of  a  naortgage  lor  fine  and  costs,  securing    delay    for    the    defendant, 

pending  aa  appeal  from  a  conviction  People  v.  Triola,  175-  N.  Y.  407. 

for  a  misdemeanor,  while  Unauthorized  Th€  *^  Personal   and  Incidental   Ex- 

by  statute  as  an  appeal  bond,  is  not  a  penses^'  allowed  by  Code  Crim.  Pro. 

paymentof  the  judgment  forfeiting  the  N.  Y.,  g  308,  to  counsel  appointed  to 

defendant's  right  of  appeal.     Hubbard  defend  a  person  charged  with  a  capital 

V,  State,  (Ark.  1903)  75  S.  W.  Rep.  853.  ofifense  may  include  the  fees  of  an  in- 

077.     1.  Bottom  V,  Com.,  (Ky.  1901)  terpreter  and  a  stenographer.     People 

61  S.   W.   Rep.  700;    Brady  v.  State,  v.  Grout,  (Supm.  Ct,  Spec.  T.)  37  Misc. 

(Tex.  Crim.  1900)  58  S.  W.  Rep.  1016.  (N.  Y.)  430.    See  also  Matter  of  Mon- 

b  FeuMjlTnnift  it  has  been  held  that  fort,  78  N.  Y.  App.  Div.  567,  holding 

the  defendant  has  no  appeal  in  an  ac-  that  the  cost  of  a  survey  and  diagram 

tion  by  a  borough  to  recover  a  fine  or  of  the  place  of  a  murder  is  properly 

penalty,   but   that    certiorari   will    lie  chargeable  as  personal  and  incidental 

where  a  want  of  jurisdiction  can  be  expenses. 

shown.     Lehighton    v.    Roth,    7    Pa.  990.    4.   Hogg    v.   State,  40   Tex. 

Dist.  426.  Crim.  109,  citing  8  Encyc.  of  Pl.  and 

S.  Slate   V,  Towner,  26  Mont.  339.  PR.  980. 

See  also  Berkenfield  v.  People,  191  III.  Ml.    1.  In  Herrington  v,  Flanders, 

272,  reversing  92  111.  App.  400.  115  Ga.  823,  it  was  held  that  under  3 

•78.    S.  Pino   and   Imprisonment.  —  Code  Ga.  (1895),  g  1079,  the  accused 

Where  ibe  court  has  authority  to  im-  cannot  be  taxed  with  the  costs  of  any 

pose  a  sentence  of  fine  or  imprisonment  witnesses  for  the  state  except  such  as 

and  improperly  imposes  both,  the  de-  were    "  subpoenaed,   sworn,    and    ex- 

fendaot  is  not  entitled  to  be  discharged  amined." 

00  that  accoant  ttoless  he  has  complied  8.  Herrington  v.  Flanders,  115  Ga. 
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983.  4.  Soles  Applying  to  Taxation  Against  Prosecution  —  a. 

Generally.  —  See  notes  i,  2. 

*.  Costs  Confined  to  Those  of  Prosecution  — 

(i)  Generally.  —  See  note  3. 
983.  (2)  Taxation  of  Defendant* s  Costs.  — See  note  i. 

823;  Sipler  V.  Clarion  County,  8  Pa.  but  which  they  are  unable  to  pay,  are 

Disc.  253;  Greenawalt  v.  Eshleman,  8  nevertheless  frequently  not  chargeable 

Pa.     Dist.    447;     Long    v.    Lancaster  to  the  county  or  stale. 

County,  16  Pa.  Super.  Ct.  413;  Donald-  Verdiet  of  Jury.  — In  Pennsylvania  a 

son  V,  Walker,  loi  Tenn.  236;  State  v.  verdict  of  a  traverse  jury,  within  the 

Superior  Ct.  (Wash.  1903)  72  Pac.  Rep.  meaning  of  Act  Pa.  May  19, 1887.  P.  L. 

1027.    See  also  Fay  f .  Barber,  72  Vt  55.  138  (Bright.  Purd.  Dig.  Laws  Pa.  1894, 

•§1.    8.  State  I/.  Hicks,  124  N.  Car.  p.  564,  par.  85),  will   bind  the  county 

829;_State  v,  Ray,  122  N.  Car.  1095.  for  the  costs  of  witnesses  only  when 

1.  In  MliMonii  the  county  will  something  is  submitted  to  the  jury  in 


be  taxed  with  the  costs  only  in  cases  regard  to  which  it  has  the  legal  power 

where  the  defendant  is  acquitted  and  10  pronounce   in    favor  of  either  the 

there  is  no  prosecutor  liable  for  the  plaintiff  or  the   defendant.     Long  v. 

costs,  or  where  the  defendant  is  con-  Lancaster  County,   16  Pa.  Super.  Cl 

victed  and  is  unable  to  pay  the  costs.  413. 
Slate  V.  Williams,  92  Mo.  App.  443.  993«    1.  Worthenz/.  Johnson  County, 

A  Kanioipal    Gorporation    cannot    be  62  Neb.  755. 
taxed  with  the  costs  of  an  unsuccessful        Order  of  Court.  —  State  v.  Godard,  4 

prosecution  under  its  ordinance.    Mon-  Idaho  750;  Worthen  v,  Johnson  County, 

mouth  V,  Popel,  183  111,  634,  reversing  62  Neb.  754;  and  Stale  v.  Graves,  13 

81  111.  App.  512;  Centralia  v,  Nagelc,  Wash.  485,  holding  that  an  order  is 

181  111.  151,  reversing  81  111.  App.  334;  necessary. 

Charleston  ».   Beller,   45  W.   Va.  44.        In  State  v.  Arnold,  100  Tenn.  307,  it 

See  also  Board  of  Education  v.  Hen-  was  held   that   when  a    defendant   is 

derson,  126  N.  Car.  689;  Com.  v,  Moore,  convicted  of  a  misdemeanor  under  an 

21  Pa.  Co.  Ct.  321.     But  see  Topeka  v.  indictment  for  a  felony,  the  state  must 

Good,  9  Kan.  App.  258.  pay  all  the  costs  incident  to  the  graver 

2.  Worthen   v,  Johnson  County,  62  charge. 
Neb.  754;  Sipler  v.  Clarion  County,  8        Alterations  by  State  Attorn^.  —  It  is 

Pa.  Dist.  253.  improper  for  the  state  attorney  to  alter 

Betnm  of  Holla  Bona.  —  In  Alabama,  a  bill  of  costs.     The  proper  procedure 

since  Act  Ala.  Feb.   18,  1897,  §  3,  re-  is  for  him  to  submit  a  report  recom- 

quiring  the  clerk  to  prepare  a  bill  of  mending  the  allowance  or  disallowance 

costs,  to   be   paid  out  of   the  convict  of  specified    items.     State   r.   Graves, 

fund,   presently  after    a    defendant's  13  Wash.  485. 

conviction  and  sentence  to  the  peni-        Diseretion  of  Court.  —  Under  Code  N. 

tentiary,  it  is  not  necessary  that  an  Car.,  gg  733,  744,  747,  748,  the  presid- 

execution  against  the  convict   be   re-  ing  judge  may,  in  his  discretion,  refuse 

turned  nulla  bona  prior  to  the  payment  to  tax  the  county  with  the  witness  fees 

of   the  costs  by  the  state.    Trapp  v.  of  an    acquitted  defendant.     State  r. 

State,  122  Ala.  394.     See  also  Trapp  v.  Hicks,   124  N.   Car.  829.    See  to  the 

State,  120  Ala.  397.  same  effect  State  v.  Ray,  122  N.  Car. 

Under  Acts  Tenn.   1897,  c.  20,  §  i.  1095. 
subsec.  3,  requiring  a  return  of  nulla        In  Vebraika,  under  Code  Crim.  Pro., 

bona  as  a  condition  precedent  to  the  g  461,  as  amended  in  1885,  the  fees  of 

taxation  of  costs  against  the  state,  it  the  witnesses  of  a  defendant  charged 

is  error  to  order  that  in  the  event  of  with  a  felony  will  be  taxed  against  the 

the  defendant's  insolvency  the  plaintiff  county   where  the    defendant    is   ac- 

will  pay  its  costs.     Riddick  v.  State,  99  quitted,  or,  being  convicted,  is  unable 

Tenn.  655;  Aiken  v.  State,  99  Tenn,  to  pay  the  costs,  only  in  case  the  pro- 

657.  visions  of  this  section  are  strictly  com- 

8.  Sipler  v.  Clarion  County,  8  Pa.  plied     with.       Worthen     v.     Johnson 

Dist.  253,  holding  that  the  fees  of  pub-  County,  62  Neb.  754. 
lie  officers  which  are  legally  chargeable        TraniMrlpt  on  Appeal.  —  The  cost  of  a 

against  the  prosecutor  or  defendant,  transcript  of  the  testimony  improperly 
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983,  c.  Effect  of  Disposition  of  Cause  Without  Trial. 

—  See  note  3. 

984.  5.  Taacation  Against  Proieonting  Witnaii.  —  See  note  3. 
98A«  See  note  i. 

made  a  part  of  the  record  will  be  ex-  appear,  the  cause  is  dismissed.  Under^ 
claded  from  the  bill  of  costs  to  be  taxed  wood  v,  Harvey,  106  Ga.  268. 
agaiQSt  the  state.  Brown  v.  State,  Dofendaat'i  Costs.  —  Under  Code  N. 
(Fla,  190a)  3a  So.  Rep.  107.  See  also  Car.  (1883).  8  737,  the  fees  of  the  de- 
State  V,  Waddle,  94  Iowa  748;  State  tf.  fendant's  witnesses  will  not  be  taxed 
Cater,  109  Iowa  69,  holding  that  the  against  the  prosecutor  in  the  absence 
costs  of  a  transcript  of  the  evidence  on  of  a  finding  by  the  trial  court  that  such 
an  appeal  taken  by  the  accused  cannot  witnesses  were  proper  for  the  defense, 
be  taxed  against  the  county  except  by  but  the  failure  so  to  find  may  be  reme- 
order  of  the  trial  court,  died   on   appeal   by  certifying  to  the 

Abstracis  and  Briefs.  —  Under  Code  Supreme  Court  the  requisite   finding. 

Iowa  (1897),  S  5462.  the  costs  of  the  State  v,  Jones,  117  N.  Car.  768.    And 

abstracts  and  briefs  used  in  the  defend-  in  Means's  Estate,  22  Pa.  Co.  Ct.  131, 

ant*s  appeal,  where  the  conviction  is  it  was  held  that  the  costs  of  the  defend- 

modified  or  reversed,  are  to  be  taxed  ant'switnessett  cannot  be  taxed  against 

among  the  other    costs    against    the  ihe  prosecution  on  a  mere  finding  of 

county.    State  v,  Dofland,  106  Iowa  40.  the  grand  jury. 

it«nographer>s  Foas.  —  In  Ohio  a  de-  Btatatory  Authority  for  taxing  costs 

fendant  whose  conviction  was  reversed  against  a   prosecuting   witness    must 

on  appeal  is  eiuitled  to  be  allowed,  by  exist.      McAllister    v.    Johnson,    108 

the  county  commissioners,  fees  which  Iowa  42. 

he  had  to  pay  to   the  official  stenog-  Tholndonementof  thdlndiotmentmust 

rapher  Co  secure   a    transcript  of  the  show  that  the  indictment  was  found  at 

evidence,  and  upon  the  refusal  of  the  the  instance  of  the  prosecutor  to  be 

commissioners   to  allow  such  fees  an  taxed   wifh   the  costs.     McAllister  v, 

appeal  lies  to  the  Court  of  Common  Johnson,  108  Iowa  42;  State  t^.  McAUis- 

Pleas.     Martin  v,  Clinton  County,  10  ter,  107  Iowa  641. 

Ohio   Dec.  287,  affirmed  65  Ohio  St.  Kotice.  —  Under  Code  N.  Car.  (1883), 

2S7.  g  737.  requiring  notice  to  a  prosecutor 

M3.    8.  Death   of    Befendaat.  —  In  to  show  cause  why  he  should  not  be 

Cowan  V,  Jones,  79  Mo.   App.  222,  it  taxed  with  the  costs  of  a  groundless 

was  held  that  the  costs  in  a  prosecution  prosecution,  the  order  that  notice   be 

for  libel,  where  the  case  was  termi-  given  may  be  made  on   motion  of  the 

nated  by  the  death  of   the  defendant,  defendant's  attorney.     State  v,  Jones, 

should  be  taxed  against  the  county,  and  117  N.  Car.  768. 

not  against  the  party  injured  by  the  Escape    of   Frosoentor.  —  Where    the 

libel.  grand   jury  dismisses    an   indictment 

JMamiHal  of  Case.  —  Legitimate  costs  and  directs  the  costs  to  be  paid  by  the 

incurred  by  a  defendant  in  preparing  prosecutor,  but  the  prosecutor  escapes 

his  defense  should,  on  the  slate's  dis-  and  no  sentence  of  the  court  follows, 

missal  of  the  case,  be  taxed  aganist  the  the  costs  cannot  be  recovered  from  the 

prosecution.     State  v.  Krueger.  69  Mo.  prosecutor's   estate    after    his    death. 

App.  31.  Means's  Estate,  22  Pa.  Co.  Ct.  131. 

M4.    8.  State  v.  Stegman,  62  Kan.  Application  by  the  Proseoator  for  Belief 

476;  State   V,  Williams,  92   Mo.  App.  against  costs  imposed  by  the  verdict  of 

443:  Com.  V,  Holop.  23  Pa.  Co.  Ct.  417;  a  jury  does  not  come  too  late,  even 

Com.  V,  Anderson,  17  Pa.  Co.  Ct.  89,  after  several  terms  have  elapsed,  where 

the  last  two  cases  holding  that  under  the  court  allowed  several  terms  to  pass 

the  Pennsyltfania  statute  the  jury  has  without   imposing  sentence,   and   the 

power   to    look    behind    the    nominal  prosecutor  had  reason  to  believe  that 

prosecutor  and  tax  the  real  prosecutor  the  state's  attorney  had  asked  for  a 

with  the  costs.    See  also  State  tr.  Steele,  rule  to  show  cause  why   the   verdict 

112  Ga.  39  should  not  be  stricken.    Com.  v,  Doyle, 

011  Failure  of  Proteeutor  to  Appear.  —  16  Pa.  Super.  Ct.  171. 

In  Georgia  the  prosecutor  is   taxable  9S5«     1,  Cowan   v.  Jones,   79   Mo. 

with  the  costs  when,  on  his  failure  to  App.  222. 
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980.  Finding  of  Probable  Caue  —  Condusiyeneaf.  —  See  note  I. 

6.  Taxation  of  CostB  Against  Defendant.  —  See  note  3. 
987.  See  notes  1,  2. 

996.    1.  Setting  Aiide  Verdict.  —  A  case  prosecuted  in  part  by  the  coanty 

verdict  that  the  prosecutor  be  taxed  attorney,  no  attorney's  fees  could  be 

with  the  costs  will  be  set  aside  where  it  taxed  against  the   defendant.     Horn- 

appears  that  there  was  probable  cause  berger  v.  Slate,  47  Neb.  40. 

for  the  prosecution  and  that  there  is  no  But  in  Kansas  it  has  been  held  to  be 

evidence  of  malice.     Com.  v,  Doyle,  16  error  to  tax  against,  the  defendant  a 

Pa.  Super.  Ct.  171.  fee  allowed  to  the  prosecuting  attorney. 

A  Finding  by  tke  0rand  Jury  of  "no  Lincoln  Center  v.  Linker,  7  Kan.  App. 

bill,*'  and  *'  malicious  prosecution,"  in  282. 

pursuance  of  which  judgment  for  costs  9§7.      1.    Knmber   of  Witacim.  — 

was  entered   against   the   prosecutor,  Herrington  v,  Flanders,  115  Ga.  833. 

cannot  be  shown  by  testimony  to  have  In  Colorado  the  number  of  witnesses 

been     without    foundation     in     fact,  whose  fees  may  be  taxed  against  the 

Green  v.  State,  112  Ga.  52.  defendant  is  discretionary  with  the  offi- 

8.  State   V.  Williams,  92  Mo.  App.  cers  of  the  court,  subject  to  review  on 

443;  State  V.  Armstrong,  29  Wash.  57.  appeal  onl^  where  a  flagiant  abuse  of 

CoiU  on  Appeal.  —  In  Arbuthnot  v.  discretion  is  made  to  appear.  Parker 
State,  38  Tex.  Crim.  509,  it  was  held  v.  People,  7  Colo.  App.  56. 
that  where  a  conviction  ifor  a  misde-  Fo6f  of  Unneooisary  Wltnanet  for  the 
meanor  is  affirmed  on  appeal,  the  costs  prosecution  should  not  be  taxed  against 
of  the  appeal,  including  the  fee  of  the  the  accused.  Blester  c.  State,  (Neb. 
attorney-general,  should  be  taxed  by  1902)  91  N.  W.  Rep.  416.  See  also 
the  appellate  cour^  and  collected  by  State  v,  A.  B.  C.  68  N.  H.  441,  hold- 
execution  issued  therefrom,  ing  that  the  taxation  of  the  fees  of 

The  Court  Has  Control  of  the  niatter  of  state's  witnesses  against'  a  convicted 
costs  and  may,  in  a  proper  case,  set  defendant  depends  solely  on  the  rea- 
aside  the  verdict  of  a  jury  in  regard  sonableness  of  procuring  their  appear- 
thereto;  but  the  refusal  of  the  court  to  ance,  and  not  on  the  examination  of 
set  aside  a  verdict  taxing  half  of  the  the  witnesses  at  the  trial  or  the  mate- 
costs  against  a  defendant  who  is  ac-  riality  of  their  testimony, 
quitted  in  accordance  with  the  court's  In  Sonth Dakota  the  costs  of  ao  appeal 
instructions,  but  who  is  not  altogether  from  a  conviction  under  a  roanicipal 
without  blame,  will  not  be  disturbed  ordinance  cannot  be  taxed  against  the 
on  appeal.  Com.  v.  Shindell,  9  Pa.  defendant,  there  being  no  statutory 
Dist.  298.  See  also  Com.  v.  Meany,  provision  to  that  eflfeci.  Yankton  9. 
8  Pa.  Super.  Ct.  224.  See  further  State  Douglass,  8  S.  Dak.  590. 
V,  A.  B.  C,  68  N.  H.  441,  holding  that  2.  Heist  v.  People,  56  111.  App.  391. 
the  question  of  the  reasonableness  of  See  also  State  v,  Krueger,  69  Mo.  App. 
witness  fees  to  be  taxed  against  a  con-  31;  Speer  v.  State,  64  Neb.  77,  holding 
victed  defendant  rests  within  the  dis-  that  in  a  proceeding  for  the  prevention 
cretion  of  the  trial  court.  of  crime  the  defendant  can  be  taxed 

Costs  of  Continnanoe.  ^  A  defendant  with  the  costs  only  when  he  is  required 

who  shows  that  a  continuance  is  neces-  to  give  bail  or,  in  default  thereof,  is 

sary  to  enable  him  properly  to  present  imprisoned. 

his  defense  will  not  be  taxed  with  the  Conviction    of     Lesser    OffisoM    than 

costs  of  the  term.     Heist  v.  People,  56  Charged.  —  Blester  v.  State,  (Neb.  1902) 

111.  App.  391.  91  N.  W.  Rep.  416;  State  v.  Arnold,  100 

Froseonting  Attorney's    Fee.  —  A    fee  Tenn.  307. 

allowed  to  an  attorney  for  the  prose-  DefDOtive Indictment. — Com.  v;  Brush, 

cution   under  McClain's  Code   Iowa,  22  Pa.  Co.  Ct.  474.    See  also  Com.  v. 

g  2388  (Code  Iowa  1897,  §  2384),  and  Brady,  5  Pa.  Dist.  46,  holding  that  the 

taxed  as  costs  against  the  defendant,  costs  which  accrued  on  a  bill  of  indict- 

will  not  be   retaxed  on  appeal  in  the  ment  which  was  quashed  are  properly 

absence  of  any  showing  that  the  fee  taxed  with   the  costs  on  a   new  bill 

was  excessive.      State   v,   Arnold,   98  based  on  the  same  information.    Bot 

Iowa  253.  see  McKinney  r.  State,  41  Tex.  Crim. 

In  Nebraska^  under  Com.  Stat.  Neb.  413,  holding  that  after  reversal   of  a 

(1899),  c.  50,  §  22,  it  was,  held  that  in  a  conviction  for  variance  the  costs  of  the 
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989.  7.  Judgment  —  a.  Generally.  —  See  note  i . 

990.  c.  Effect  of  Judgment  as  Lien.  —  See  note  4. 

991.  8.  Cofts  on  Change  of  Venue.  —  See  notes  2,  5. 

999.  9.  Bnforoement  of  Payment  of  Coets — a.  Execution.  — 
See  note  i. 

*.  Imprisonment  for  Costs.  —  See  note  3. 

993.  See  notes  i,  2. 

994.  10.  Correction  of  Errors  —  a.  Retaking  Costs.  —  See 
note  3. 

first     prosecution     cannot     be    taxed  charged  in    part  to  the  county  from 

against  the  defendant  on   conviction  which  the  venue  was  changed.     Green 

under  a  new  information.  Lake  County  v,  Waupaca  County,  113 

Deleotiw    Saoogniianco.  — -  The    dis-  Wis.  425. 

missal  of  a  case  on  appeal  because  of  6.  Kent  County  v.  Mecosta  County, 

a  defective  recognizance  does  not  re-  126  Mich.  299;  Green  Lake  County  v, 

lease  the  defendant  and   his  sureties  Waupaca  County,  113  Wis.  425. 

from   payment  of  costs.     Roberts    v.  099*    1.  Landa  v.  State,  (Tex.  Crim. 

State.  (Tex.  Crim.  1902)  68  S.  W.  Rep.  1898)  45  S.  W.  Rep.  713. 

989.  In  Kame  of  State.  —  When  costs  are 

Tinal  Trial  on  Appeal.  —  See  State  v,  adjudged  against  a  prosecutor,  execu- 

Dorland,  106  Iowa  40.  tion  for  the  collection  thereof  must  be 

Whore  tiie  Defimdant  Diee  Pending  His  in  the  name  of  the  state.     Underwood 

Appeal  neither  his  estate  nor  the  sure  v.  Harvey.  106  Ga.  268. 

ties  on  his  bond  can  be  held  liable  for  8.  Imprisonment  of  Proseentor.  —  Green 

any  costs.     Kelly  v.  State,  (Tex.  Crim.  v.  State,  112  Ga.  52. 

1902)  66  S.  W.  Rep.  774.  Power  to  Commit  Dependent  on  Statute. 

The  Ooeti  In  a  Diimisaed  Case  cannot  —  Smith  v.  Perry.  9  Ohio  Cir.  Dec.  778; 

be  taxed  against  the  defendant  along  Landa  v.  State,  (Tex.  Crim.  1898)  45  S. 

with  costs  in  a  case  pending  at  the  W.  Rep.  713. 

same  term  in  which  he  was  convicted.  093.     1.  State   v.  Brannon,  34  La. 

Prendergast  v. State,  41  Tex.  Crim.  358.  Ann  942. 

M9*    1.  Keeeedty  for  Judgment.  —  A  S.  Imprisonment  for  Ooeti  After  Impris- 

sale  under  execution  issued  for  costs  onment  as  Punishment.  —  The  accused 

where  no  judgment  for  costs  was  ren-  cannot  be  sentenced  to  additional  im- 

dered  is  void.     Hendon  v.  Delvichio,  prisonment  or  labor  for  the  nonpay- 

(Ala.  1903)  34  So.  Rep.  830.  ment  of  costs  except  where  a  fine  is 

MO.    4.  Clallam  County  v.  Hall,  23  imposed  and  default  is  made  as  to  the 

Wash.  85.  payment  of  fine  and  costs.     Where  the 

Ml*  S.  Worthen  V.Johnson  Coun-  punishment  imposed  is  imprisonment 
ty,  62  Neb.  754;  Stoll  v.  Johnson  or  labor  the  accused  cannot  be  sub- 
County,  6  Wyo.  231.  See  also  Slate  f.  jected  to  additional  confiueirient  or 
Cater,  109  Iowa  69.  labor  in  default  of  costs.    In  re  Grln- 

Li  Xentneky  the  county  from  which  a  stead,  64  Kan,  780;  State  v,  Brannon, 

venue  is  moved  is  liable  only  for  the  34  La.   Ann.  942;   Smith  v.  Perry,  9 

costs  of  removal,  and  not  for  the  costs  Ohio  Cir.  Dec.  778. 

of  the  trial  proper.     Com.  v.  Comes,  M4.    8.  State  v,  Davidson  County, 

98  Ky.  4.  (Tenn.  Ch.   1899)  52  S.  W.  Rep.  477; 

In  South  OftroUna  the  county  to  which  Green     Lake     County     xk     Waupaca 

a  case  is  removed  cannot  collect  the  County.  113  Wis.  425. 

costs  of  trial  from  the  county  in  which  Prohibition.  — In  Charleston  v,  Beller, 

the  crime  was  committed,  there  being  45  W.  Va.  44,  prohibition  was  held  to 

no  statutory  provision  to  that  effect,  be  the  proper  remedy  to  prevent  the 

Kershaw  County  v,  Richland  County,  enforcement  of  an  illegal  judgment  for 

61  S.  Car.  75.  costs. 

TbM  Vioal  Coiti  of  the  Term,  such  as  Kotice  of  Motion  to  retax  the  costs 

clerk's  fees  for  issuing  and  filing  jur-  must  be  served  on  the  witnesses  to  be 

ore*,  sheriff's,  clerk's,  and  reporter's  affected  thereby.     Stewart  v.  State,  38 

certificates,  which  are  not  increased  by  Tex.  Crim.  627. 

the  trial  of  a  foreign  cause,  cannot  be  A  Beoond  Warrant  on  the  county  trus- 
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6.  Correction   of    Erroneous  Judgment.  —  Sec 


note  I. 
MI6.  See  note  i. 

997,  Bayenal  BeUtM  Back  Only  to  ConyietiOB.  —  See  note  I. 
BoTiow  of  BiBorotionary  Ordan.  —  See  note  3. 

•98.  IV.  RBMissioir  OF  Fnrzs  AKB  C08T8 — Pabbob  —  1.  S«mii- 
lioB  of  Fines — a.  Authority.  —See  note  i. 

tee,  for  costs  due  by  the  county,  should  judgment  for  costs  is  erroneous,  hot 

not  be  issued  by  the  county  judge  until  not  void,  and  cannot  be  coUaterally 

the  first  warrant,  issued  for  an  incjr-  attacked.     Mott  v.  State,  145  Ind.  353. 

rect  amount,  is  surrendered.     Donald-  097.     1.  State  v,  Pitre,  106  La.  606. 

son  V.  Walker,  loi  Tenn.  236.  8.  Parker  v.  People,  7  Colo.  App.  56; 

Mft.     1.    Green    Lake    County    v.  State  v.  Waddle,  04  Io»a  748;  State  v. 

Waupaca  County,  113  Wis.  425.  A.  B.  C,  68  N.  Ft.  441;  State  v.  Ray, 

Appeal  of   Froteeutor.— In  Nebraska  122  N.  Car.  1095;  Stale  v.  Hicks,  124 

the  prosecutor  has  no  appeal.   O'Chan-  N.  Car.  829. 

der  V,  Hansen,  48  Neb.  485.  09§.    1.  In  Ntw  York  it  has  been 

In  North  Carolina  the  prosecutor  has  held  that  the  Court  of  General  Sessions 

an  appeal  from  an  order  taxing  him  wilt  not  remit  a  fine  imposed  by  the 

with  costs,  but  the  findings  of  fact  on  Court  of  Special  Sessions  where  noap- 

which  the  order  is  based  will  not  be  plication  for   the  remission  has  been 

reviewed,  nor  will  the  order  be  dis-  made  to  the  latter  court,  and  no  reason 

turbed  if  there  is  any  evidence  to  sup-  is  given  why  the  former  court  shonld 

port  it.    State  v.  Whitley,  123  N.  Car.  act.     People  v,  Kelly,  (Geo.  Sess.)  3a 

728.  Misc.  tN.  Y.)3i9. 


1.  State  V,  Krueger,  69  Mo.  In  Ohio  the  refusal   of  the  county 

App.  31.  auditor,  in  his  discretion,  to  discharge 

Tko  BUI  of  Exoeptions  should  embody  an  indigent  convict    from    imprisoo- 

such  evidence  as  will  enable  the  ap-  ment,  as  authorized  by  Bates's  Anoot. 

pellate  court  to  review  the  action  of  Stat.  Ohio,  g  1028,  does  not  render  the 

the  lower  court  on  the  motion  to  relax,  further  imprisonment  of  such  convict 

Stewart  V,  Slate,  38  Tex.  Crim.  627.  *  under  a  legal  sentence  unlawful.    In  re 

CoUatonl   AtlMk.  —  An    excessive  McAdams,  11  Ohio  Cir.  D?c.  780. 
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FIRES. 

1.  L  DzoLASATiOK  OB  COKPLAIKT  —  1.  Alleging  Vegligence  in 
Defendant  — a.  In  General.  —  Sec  note  2. 

8.  See  note  1. 

3.  *.  When  Negligence  Need  Not  Be  Alleged,  —  See 
note  I. 

c.  Variance    Between  Pleading  and  Proof.  —  See 
note  3. 

1.    2.  EmployMt' Vegligenoe — Louis-  arresters  as  directed  by  the  Kentucky 

ville,  etc  ,  R.  Co.  v.  Spring  Waier  Dis-  statute.      Louisville,   etc.,    R.   Co.   v, 

tilling  Co.,  (Ky.  1899)  53  S.  W.  Rep.  275.  Spring  Water  Distilling  Co.,  (Ky.  1899) 

Amendment.  —  In  an  action  against  a  53  S.  W.  Rep.  275. 

railroad  company,  a  petition  alleging  3*      1.    Iowa,  —  Kennedy    v,    Iowa 

negligence  of  the  company's  agents.  State   Ins.  Co.,  (Iowa  1902)  91   N.  W. 

employees,  or  servants  may  be  amend-  Rep.  831.    Compare Qottnox^  v.  Chicago, 

ed  to  allege  negligence  of  a  section  etc.,  R.  Co.,  iii  Iowa  384. 

foreman  and  to  set  forth  pirticulars  as  Kansas,  —  Clark  v,  Ellithorp,  9  Kan. 

to  the  origin  of  the  fire.     Southern  R.  A  pp.  503.     See  also  Missouri,  etc.,  R. 

Co  V.  WarJ,  iioGa.  793.  Co.  v.  Garrison,  66  Kan.  625. 

9.    1.  Alabama  G.  S.  R.  Co.  v.  Clark,  Missouri,  —  Wabash  R.  Co.  v,  Ordel- 

136  Ala.  450;  Alabama  G.  S.  R.  Co.  v.  heide,  172  Mo.  436;  Walker  v.  Missouri 

Taylor,   129  Ala.  238;  Alabama  G.  S.  Pac.  R.  Co.,  68  Mo.  App.  465. 

R.    Co.    f.   Johnston,    128    Ala.    283;  North  Dakota.  —  McTavish  v.  Great 

Louisville,   etc.,    R.   Co.   v.    Marbury  Northern    R.    Co.,    8    N.    Dak.    333; 

Lumber  Co.,  125  Ala.  237;  Pittsburgh,  Mathews  v.  Great  Northern  R.  Co.,  7 

etc.,  R.  Co.  V,  Wilson,  (Ind.  1903)  66  N.  N..Dak.  81. 

E.  Rep.  899;  Chicago,  etc.,  R.  Co.   v.  Ohio,  —  Baltimore,   etc.,    R.   Co.   v, 

Kreig,  22  Ind.  App.  393;  Missouri,  etc.,  Kreager,  61  Ohio  St.  312. 

R.  Co.  V,  Garrison,  66  Kan.  625;  Steph-  Rhode  Island.  —  MacDonald  v.  New 

enson  v.  Pennsylvania  R.  Co.,  20  Pa.  York,  etc  ,  R.  Co.,  23  R.  I.  558. 

Super.  Ct.    157.  Keed  Kot  Be  Proved.  —  Walker  p.  Ken- 

BaAeient  AUegationi  of  Kegligenoe.  —  dall,  7  Kan.  App.  801;  Wabash  R.  Co. 

San  Antonio,  etc.,  R.  Co.  v.  Home  Ins.  v.  Ordelheide,   172   Mo.  436;  Sims  v, 

Co.,  (Tex.  Civ.  App.   1902)  70  S.  W.  Chicago,  etc.,  R.  Qo.,  83  Mo.  App.  246; 

Rep.  qcy^y  foUowing  Texas,  etc.,  R.  Co.  Walker   v.   Missouri  Pac.  R.  Co.,  68 

r.  Gains,  (Tex.  Civ.  App.    1894)  26  S.  Mo.  App.  465;  Baltimore,  etc.,  R.  Co. 

W.  Rep.  873,  stated  in  the  original  note.  v.  Kreager,  61  Ohio  Si.  312 

Defect    in    Grates,  —  An    allegation  8.  Missouri,  eic,  R.  Co.  v.  Garrison, 

that  an  engine  was  defective  and  dan-  66  Kan.  62$;  Mathews  v.  Great  North- 

gerous  Is  broad  enough  to  cover  a  de-  ern  R.  Co.,  7  N.  Dak.  81;  Lieuallen  v. 

feet  in  the  grates.     Brown  v.  Benson,  Mosgrove,  33  Oregon  282, 

101  Ga.  753.  Bnt  Where  the  Petition  Alleged  Vefl[li- 

Operation,  —  An    allegation    that    it  gent  Operation  of  an  engine  and  train, 

was  the  defendant's  duty  "  to  so  ope-  but  did  not  allege  defective  machinery 

rate  its  road  and  its  locomotive  engines  or  appliances,   it   was  held   that   the 

running  thereon  that  fire  should  not-  plaintiff  had  a  right  to  shovi^  that  the 

escape   and   be  communicated    there-  spark  arrester  was  out  of  order;  and 

from  '*  sufficiently  charges  the  defend-  further,  that  where  the  defendant  com- 

ant*s  daty.     Baltimore,  etc.,  R.  Co.  v.  pany  tried  the  case  upon  the  assump- 

Tripp,  175  III.  251.  tion  that  the  existence  of  defects  in  its 

i^ri(  ^rrirj/(^j.  — The  petition  ne?d  engine  was  an  issuable  fact,  it  could 

not    allege    failure  to  provide  spark  not  object  for  the  first  time  on  appeal 
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4L-7.  FIRES.  Vol.  IX. 

4«  See  note  i. 

S.  Escape    of   Fire    from    Defendant's   Premises  —  a.  When 
Negligence  Must  Be  Charged.  —  See  note  2. 
S«  See  notes  i,  2. 

b.  When  Charge  OF  Negligence  Unnecessary.  —  See 
note  3. 

O,  See  note  i. 

3.  Contributory  Hegligence  in  Plaintiff  —  See  notes  4,  5. 

4.  Other  Allegations  —  a.  In  General  —  PUdntiiFt  latonft  — 

Taltte  of  Property.  —  See  note  7. 

7,  DMi^Ating  SBg:iiie.  —  See  note  5. 

[SxpoiUM  Ineurrod  in  Checking  Fire.  —  See  note  6a.] 

*.  Time  of  Fire.  —  See  note  7. 

that  the  evidence  lendiag  to  show  a  adjacent  to  the  land  of  the  defendant 

defective  epark  arrester  was  outside  and  that  the  fire  was  caused  by  sparks 

the  issue.     Kansas  City,  etc.,  R.  Co.  from  an  engine  operated  by  the  defend- 

r.  Chamberlain,  6i  Kan.  859,  60  Pac.  ant  is  not  demurrable  on  the  ground 

Rep.  15.  that  it  fails  to  charge   the  defendant 

Complaint  and  Tardiot  on  DiAonlt  Thao-  with  negligence,  since  it  slates  facts 

riio,  —  See  Southern  R.  Co.  v,  Horine,  which  in  law  make  sl  prima  /acu  casg 

115  Ga.  664.  of  negligence.     Baltimore,  etc.,  R.  Co. 

PailiirotoBztingaiihPiro.~SeeLieu.  v,  Kreager.  61  Ohio  St.  312. 

alien  v.  Mosgrove,  33  Oregon  282.  6*    1.  Mathews   v.  Great   Northern 

4,  1.  See  Crissey,  etc..  Lumber  Co.  R.  Co.,  7  N.  Dak.  81. 

V.  Denver,  etc.,   R.  Co.,  (Colo.  App.  4.  Wabash  R.  Co.  v.  Miller,  18  Ind. 

1902)  68  Pac.   Rep.  670,  holding  that  App.  549. 

under  a  complaint  alleging  that  the  5.  Wabash  R.  Co.  v,  Schultz,  30  Ind. 

defendant  negligently  permitted  a  fire  App.   495;    Chicago,    etc.,    R.   Co.   v. 

to  escape  from  its  right  of  way,  evi-  Daily,  18  Ind.  App.  308. 

dence  was  admissible  that  large  masses  7.   Soi&oient   Averment  of  Ownership, 

of  highly  inflammable  material  were  —Allegations    that   the   plaintifiF   was 

permilted  to  accumulate  upon  the  right  seized,  possessed,  and  the  occupant  of 

of  way,  and  that  a  car  of  powder  was  certain  land  designated  as  his  premises 

placed  in  an  improper  and  exposed  are    sufficient.      MacDonald    v.    New 

position.    Crissey,  etc.,  Lumber   Co.  York,  etc.,  R.  Co..  23  R.  I.  558. 

V,   Denver,  etc.,   R.  Co.,  (Colo.  App.  An  Equitable  Title  is  suflScient.    Ala^ 

1902)  68  Pac.  Rep.  670.  bama  G.  S.  R.  Co.  v.  Clark,  136  Ala. 

8.  Wabash  R.  Co.  v.  Schultz,  30  Ind.  450;  Matthews  r.  Missouri  Pac.  R.  Co., 

App.  495;  Pittsburgh,  etc.,  R.  Co.  v.  142  Mo.  645. 

Iddings,  28  Ind.  App.  504;  Lake  Erie,  As  to  the  y  eoasiity  and  Manner  of  Allege 

etc.,  R.Co.  V.  Miller,  24  Ind.  App.  662;  ing  Title  generally,  see  Title,  Ownkr- 

Chicago,  etc.,  R.  Co.  v,  galley,  19  Ind.  ship,  and  Possession. 

App.  163;  Chicago,  etc.,  R.  Co.  v.  Daily,  7.    5.  Chicago,  etc.,  R.  Co.  v.  Kreig. 

18  Ind.   App.  308;    Vansyoc  v.  Free-  22  Ind.  App.  393. 

water  Cemetery  Assoc.,  63  Neb.  143.  Sa,  A  petition  alleging  that  theplain- 

5.  1.  Chicago,  etc.,  R.  Co.  v.  Long,  ti£f  was  "  forced  to  call  on  his  neigh- 
16  Ind.  App.  \o\^  following  Chicago,  bors  and  friends  to  assist  him  in  check- 
etc.,  R.  Co.  V,  Burden,  14  Ind.  App.  512,  ing  the  fire  *  *  *  in  order  to  save 
stated  in  the  original  note.  his   residence   from    total  destruction, 

8.  Wabash  R.  Co.  v,  Schultz,  30  Ind.  for  which  labor  and  service  petitioner 

App.  495;  Buck  V,  Union  Pac.  R.  Co.,  is  entitled  to"  a  specified  amount,  is 

59  Kan   328.  demurrable  for  failure  to  allege  that 

8.  Ohio.  —  Under  Act  Ohio,  April  26,  any  expense  was  actually  incurred  by 

1894  (Bates*s  Annot.  Stat.  Ohio  1903,  calling  on  the  neighbors.     Southern  R. 


5  3365-5  -3365-8),  a    petition   which    Co.  v.  Ward,  no  Ga.  793. 
afieges    that  the  plaintiff's  loss  was        7.  SoAoiont  Doftnitoneii.  —  Where  a 
caused  by  fire  that  originated  on  land    petitioner  alleged  that  a  fire  occurred 
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Vol  IX.  FIRES.  7-9. 

7.  c.  Description  of  Property.  —  See  note  8. 

8.  n.  PsocsranieB  itvbeb  SxATTrnB  —  1.  In   GtenaraL  —  See 

notes  2,  3,  4. 

9.  2.  Attorney's  Fee.  —  See  note  i. 

on  June   I3,   proof   that    it   occurred  Denrer,  etc.,  R.  Co.,  (Colo.  App.  190a) 

somewhere  between  June  10  and   16  68  Pac.  Rep.  670. 

was  held   to  constitute   no  variance.  8.  Sims  v,  Chicago,  etc.,  R.  Co.,  83 

Sonthern  Pine  Co.   v.  Smith,  113  Ga.  Mo.  App.  247:  Walker  v.  Missouri  Pac. 

629.  R.  Co.,  68   Mo.  App.  465.    See  also 

7.  8.  Deseription  of  Improyemsiitf. —  Kelley  v,  Anderson,  15  S.  Dak.  107. 
See    Tyler    Southeastern     R.    Co.    c.  4.  Kelley  v.  Anderson,  15  S.  Dak.  107. 
Hitchins,  26  Tex.  Civ.  App.  400.  9.     1.  St.  Louis,  etc.,  R.  Co.  v.  Lud- 

Iigiiry  to  Freehold.  —  A  petition  aver-  1  urn,  63  Kan.  719,  holding  that  the  value 

ring  the  destruction  of  growing  trees,  of  the  attorney's  services  and    their 

shrubs,  and    vines,    particularly    de-  actual  performance  must  be  pleaded 

scribed,  on  certain  lands  also  particu-  and  proved,  and  further  that  the  right 

larly  described,  sufficiently  alleges  ao  to  recover  attorney's  fees  depends  on 

injury  to  the  freehold.    Missouri,  etc.,  the  right  to  recover  on  the  general 

R.  Co.  V.  Lycan,  57  Kan.  635.  cause  of  action,  and  does  not  constitute 

8.  8.  Crissey,  etc..  Lumber  Co.  v,  a  special  cause  of  action. 


FISH  AND  FISHERIES. 

lO.  L  CBIKIKAL  PBOBECUTIOITB — Indictmwit,  Informatlca,  or  (Vimylriit. 

—  See  note  i. 

10.  1.  FiiUng  ia  Prohibited  Wat«n  tions  of  tbe  staltute  should  be  read  to- 

—  Tariaaee. —  where    an    informaiion  gether  as  creating   bat    one    offense, 

charged    the    defendant  with   having  State  v.  Meelc,  112  Iowa  338. 

used  a  seine  in  a  certain  lake,  and  the  Violation  of  Oyster  Laws.  —  An  indict- 

proof  was  that  the  defendant  seined  for  ment  charging  the  dredging  for  oysters 

fish  in  a  field  covered  with  water  which  from  certain  prohibited  waters  north 

had  overflowed  from  the  lake,  the  vari-  of  the  line  running  direct  from  one 

ance  was  held  to  be  material.    State  designated   point  in  Delaware  bay  to 

V.  Weeks,  88  Mo.  App.  263.  another,  and  commonly  known  as  the 

Where  a  complaint  for  illegal  fish-  "  southwest  line.*'  as  established  by 
ing  charged  the  locus  of  the  offense  as  the  Act  of  April  3,  1893.  is  not  defec- 
in  the  Grand  river,  township  of  Grand  tive,  the  line  in  question  being  de- 
Haven,  county  of  Ottawa,  proof  that  scribed  and  designated  as  a  matter  of 
the  offense  was  committed  anywhere  fact,  and  not  as  a  matter  of  law.  State 
within  the  county  was  held  to  be  suffi-  r.  Nelson,  65  N.  J.  L.  500. 
cient.  People  v.  Van  Maren,  126  Mich.  An  indictment  which  simply  averred 
103.  that  the  defendant  unlawfully  dredged 

TTnlawfUly  Using  Ket  or  Seine.  —  An  an  oyster  bed,  duly  marked  and  staked 

information   under  the  Texas  statute  up,  without  permission  of  the  lessee, 

charging  the  defendant  with  catching  but  failed  to  allege  that  the  lease  was 

"  fish  or  terrapin,  or  both  fish  and  ter-  made  by  the  state  oyster  commission, 

rapin,  with  a  drag  seine  or  set  net,*'  by  virtue  of  which   the  lessee's  per- 

duringthecloseseason,  is  fatally  defec-  mission  was  requisite,  under  the  stat- 

tive  as  being  in  the  alternative.    Ven-  ute,  was  held  to  be  defective.    State  v. 

turio  V,  State,  37  Tex.Crim.  653.  Corson,  65  N.  J.  L.  502. 

Ohftmeting  Passage  of  Fish.  —  Under  Allegation  as  to  Place,  — Under  the 

a  statute  requiring  the  owner  of  a  dam  Mississippi  statute  prohibiting  dredging 

tb  place  and  maintain  thereon  an  apron  for  oysters  in  tbe  waters  of  Mississippi 

or  chute  so  situated  that  the  main  cur-  sound  less  than  fourteen  feet  in  depth, 

rem  of  water  would  pass  over  it,  an  an  indictment  charging  the  offense  to 

indictment  charging  the  defendant  with  have    been    committed    in    a   certain 

unlawfully  erecting  and  maintaining  a  county,  but  not  otherwise  specifying 

dam  without  placing  and  maintaining  the  place  of  the  unlawful  diedging,  is 

thereon  a  chute,  "  and  not  so  situated  sufficient.    Conrad  v.  State,  80  Miss, 

that  the  main  current  of  water  of  said  329. 

F.  Creek  cannot  pass  over  said  apron  Variance,  —  Under  the  Georgia  stat- 

and  chute,"  was  held  to  be  sufficient  ute  making  it  a  misdemeanor  to  take 

as  averring  just  the  opposite  of  what  oysters  from  any  private  bed,  an  indict- 

the  statute  required.     State  r.  Gil  more,  ment  for    removing  oysters    from   a 

141  Mo.  506.  private  bed  is  not  supported  by  proof 

Specifying  Offense,  —  Where  one  sec-  that  the  oysters  were  taken  from  a  bed 

tion  of  a  statute  prorides  a  penalty  for  situated  between  high-water  mark  and 

failure  to  construct  a  fish  way  over  a  low- water  mark  upon  the  shore  of  an 

dam,  and  another  section  of  the  same  inlet  of  the  sea,  as  such  beds  are  public 

statute  declared  a  dam  without  a  fish-  property.  Johnson  v.  State,  ii4Ga.  7go. 

way  to  be  a  nuisance,  it  was  held  that  Transporting    Trent.  —  A    complaint 

an  information  which  named   the  of-  which  averred  that  one  W.,  at  a  place 

fense  as  maintaining  a  nuisance,  but  and  on  a  day  certain,  was  guilty  of 

described  it  as  failing  to  maintain  a  "  having  in  his  possession  for  the  par- 

fishway,  was  sufficient,  since  the  sec-  pose  of  transportation,  and  did  send 
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Vol.  IX.                FISH  AND  FISHERIES.                 1»-14. 

IS,  XiwptiMif  in  OthMT  StotiitM.  —  See  note  i. 

14.  n.  CiYiL  AoTion  — 2.  Kind  of  Action  —  TrMptM.  —  See 
note  I. 

muMtloL  —  See  note  4. 

8.  Declaration.  —  See  note  6. 

tbe  same  marked  to  C.  V.  [a  nonresi-  ing  charged  in  the  words  of  the  statute, 

deot],  one  trout  of  the  weight  of  four  Com.  v.  Hodgkins,  170  Mass.  197. 

and  one-half,  not  being  in  the  posses-  18.  1.  Bxosption  in  State  CoastttntiOB. 

sion  of  the  said  W.,"  was  held  suffi-  —  In  State  v,  Eldredge,  71  Vt.  374,  it 

ciently  to  state  an  offense    under  a  was  held  that  an  information  under 

Maine  sutute  prohibiting  the  trans-  Stat.  Vt.  (1894),  §  4568,  need  not  allege 

porting  of  trout  except  in  the  posses-  that  the  waters  are  not  boatable  nor 

sion  of  the  owner.    State  v,  Whitten,  that  they  are  not  such  other  waters 

90  Me.  53.  (not  private  property)  as  the  inhabitants 

PlaelBg  BaplotiTSS  ia  Watsr.  —  Under  of  the  state  have  a  right  to  fish  in  by 

a  Texas  statute  pcohibiling  the  use  of  virtue  of  the  state  constitution, 

dynamite  and  other  destruciive  agen-  14.  1.  Gibbs  v.  Sweet,  20  Pa.  Super, 

cies  in  ^'  fresh  waters,"  an  information  C^  275. 

which  failed  to  state  that  the  dynamite  4.  Cherry  Point  Fish  Co.  v,  Nelsoo, 

was  used  in  *'  fresh  waters  '*  was  held  35  Wash.  558. 

to  be  fatally  defective.    Taylor  v.  Slate,  Kust  Be  Case  for  Equitable  BdiaL  — 

(Tex.  Crim.  1900)  55  S.  W.  Rep.  832.  See   Perry   v,   Carleton,  91   Me.   349; 

DupUdty,  —An  indictment  alleging  FidalgoIslandCanningCo.  v.  Wormer, 

thai    the  defendant  did  **  cast,  drop,  29  Wash.  503. 

and  put"  an  explosive  in  a  certain  6.4hiAoi6Bt  DeelaratioB  —  lateat  Pre- 

stream  charges  a  single  offense  only,  sumed.  —  Under  the  Maine  statute  pro- 

Keoun  v.  State.  64  Ark.  231.  hibiting  fishing  for  smelts  with  a  drag 

Variance  as  to  Place.  —  An  indictment  seine  in   the    Damariscotta  river,   no 

for  unlawfully  destroying  fish  by  put-  intent  need  be  alleged  or  proved.     The 

ting  dynamite  in  a  certain  lake  on  a  intent  to  do  is  sufficient,  and  that  can 

designated  creek  is  not  supported  by  be  inferred  from  the  doing.    State  v. 

proof  that  such  explosive  was  placed  Huff,  89  Me.  52^. 

in  the  creek  within  one-half  mile  of  nasignatioii  of  Chround  for  Oyster  Colti- 

the  lake.     Keoun  v.  State,  64  Ark.  231.  Tation  Unnecessary.  —  A  complaint  in  an 

ITnlawful  PoMetaion  of  Lobsters  ~  Vtfi-  action  to  recover  damages  for  unlaw- 
anes.  —  Under  a  MassackuseUs  statute  fully  dumping  mud  from  a  scow  upon 
prohibiting  a  person  from  having  in  oyster  ground  alleged  ownership  and 
his  possession  a  lobster  of  less  than  a  possession  of  fhe  ground,  but  failed  to 
certain  length,  where  the  complaint  aver  that  the  ground  had  been  duly 
alleged  that  the  defendant  had  in  pos-  designated  to  the  plaintiff  or  his  grant- 
session  lobsters  of  less  than  the  fe-  ors  for  oyster  cultivation.  It  was  held 
quired  length,  and  the  proof  was  that  that  as  against  a  wrongdoer  such  aver- 
the  lobsters  were  dead,  it  was  held  that  ment  was  not  essential.  Palmer  v, 
there  was  no  variance,  the  offense  be-  Hartford  Dredging  Co.,  73  Conn.  182. 
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FIXTURES. 

1 6.  I  FOBK  07  AOTIOV  —  TroT«r.  —  See  note  4. 

BtplsTin.  —  See  note  5. 
Iiijuietioii.  —  See  note  6. 

17,  nL  DECLAEATIOV —  [in  Beplevia.  —  See  note  5^.] 
IV.  IirSTBUCTloVS.  —  See  note  6. 


16.  4.  Bat  WUle  the  Flzturei  Are 
Annexed  to  the  Building  i rover  will  noi 
He.  Dewitz  v,  Shoeneman,  82  111. 
App.  378. 

5.  Jackson  v,  KHnger,  (Supm.  Ct. 
App.  T.)  33  Misc.  (N.  Y.)  758;  Bridges 
V,  Thomas,  8  Okla.  620.  See  also 
Byrnes  v.  Palmer,  113  Mich.  17. 

6.  A  Preliminary  Iiyanotion  pending  a 
final  dcterminaiion  will  lie  to  prevent 
the  threatened  removal  of  fixtures 
whose  ownership  is  in  dispute.  Ashby 
V,  Ashby«  (N.  J.  1898)  40  Atl.  Rep.  118. 


See  also  Bnliard  v.  Kempflf.  119 
Cal.  9. 

17.  ka.  K  petition  in  replevin  for 
the  recovery  of  a  buildiog  sboald  spe- 
cifically aver  soch  a  state  of  facts  as 
will  clearly  show  that  the  buildiog  is 
personal  property  and  that  the  plaiotifif 
has  a  right  to  maintain  the  action,  it 
is  not  sufficient  to  aver  generally  that 
the  building  is  personal  property. 
Bridges  v.  Thomas,  8  Okla.  620. 

6.  See  Brownell  v.  Fuller.  60  Neb. 
558. 
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FORCIBLE   ENTRY  AND  DETAINER. 


96.  n.  Dual  Civil  avd  Crixival  PBOCEEDnio— 1.  Public 
OflEense —  a.  Indictment  —  (i)  General  Allegations  —  Force.  — 
See  note  i. 

34.  IV.  MoDEBV  Actions  iv  XJvited  States  —  2.  Early  Actions. 
—  See  note  5. 

35.  3.  Vsiial  Modern    Actions  —  a.  Actions  for  Forcible 

Injuries  —  Ab  Panishmeiit  for  Pablic  Wrong.  —  Sec  notes  I,  2. 
S6.  See  notes  i,  2,  4. 

38.  Peaeoftble  Entry  by  One  Having  Ko  Claim.  —  See  note  2. 

40.  Entry  Againit  Will  of  Oocnpant.  —  See  note  3. 

41.  Definition  Where  Force  It  Eeqnired.  —  See  note  2. 

49.  b.  Actions  Not  Involving  Force.  —  See  note  2.    See 
also  Landlord  and  Tenant. 
43.  See  notes  i,  2. 


36.    1.  Foust  V.  Territory,  8  Okla. 

541. 

34.  6.  In  PenniylTania,  while  ihe 
statute  of  8  Hen.  VI.,  c.  9,  with  several 
others  relative  to  forcible  entry  and 
detainer,  is  reported  to  be  in  force, 
their  provisions,  with  those  of  Act  Pa. 
1700,  are  all  supplied  by  Act  Pa.  March 


Kentucky^  —  Slaughter  v.  Crouch, 
(Ky.  1901)  64  S.  W.  Rep.  968. 

Minnesota,  —  O'Neill  v.  Jones.  72 
Minn.  446. 

Missouri,  —  Berry  v.  Fortney,  81  Mo. 
App.  284;  Graham  v,  Conway,  91  Mo. 
App.  301. 

Oklahoma,  —  Chisholm    v,    Weise,   5 


31.  i860,  §§  21,  22,  P.  L.  390.     Kircher    Okla.  217;  Dysart  v,  Enslow,  7  Okla. 


V.  Gilmore,  7  Pa.  Dist.  708. 

35.  1.  Lewis  V.  State,  105  Ga.  657 
Uiting  9  Encyc.  of  Pl.  and  Pr.  35]; 
Roth  V.  State,  89  Md.  524. 

8.  Lewis  V.  State,  105  Ga  657;  Griffin 
».  Griffin.  116  Ga.  754,  each  citing  9 
Encyc.  of  Pl.  and  Pr  35. 

36.  1.  Tolbert  v,  Hendrick,  77  Mo. 
App.  272. 

8.  Hunt  V.  Hicks.  3  Indian  Ter.  275; 
Young  V.  Mil  ward,  109  Ky.  123:  Tar- 


386;  McDonald  v.  Stiles,  7  Okla.  327; 
Brown  v.  Hartshorn,  (Okla.  1902)  69 
Pac.  Rep.  1049;  McQuiston  v.  Walton, 
(Okla.  1902)  69  Pac.  Rep.  1048. 

TVjc^j.  —  Meyer  v.  0*Dell,  18  Tex. 
Civ.  App.  210;  Renfro  v,  Harris,  28 
Tex.  Civ.  App.  58. 

38.  8.  Roberson  v.  Hubler,  11 
Okla.  297. 

40.  3.  Hammond  v.  Doty,  184  III. 
246;  Seals  V.  Williams,  80  Miss.  234: 


penning  v.  King,  60  Neb.  213;  McRae    Grain  v.  Murry,  76  Mo.  App.  548. 


V.  Whfte,  (Tex.  Civ.  App.  1897)  42  S. 
W.  Rep.  793. 

Contra  by  Btatnte.  —  Page  v,  D wight, 
170  Mass.  29; 

4.  Colorado,  —  Carico  v,  Kling,  11 
Colo.  App.  349. 

Georgia,  — Thorpe  r.  Atwood,  100 Ga. 

597. 
Illinois.  —  Palmer  v,  Frank,  169  111. 


41.  8.  Loedell  z/.  Keene,  85  Minn.  90. 

451.  8.  Chisholm  v,  Weise,  5  Okla. 
217. 

43.  1.  Brown  v.  Hartshorn,  (Okla. 
1902)  69  Pac.  Rep.  1049;  Bulkley  v, 
Sims,  48  W.  Va.  104. 

In  Illinois,  whi!e  the  question  of  title 
cannot  be  tried  in  an  action  of  forcible 
entry  and  del.iiner,  a  grantee  entitled 


90.  Hammond  v.  Doty,  1^4  111.  246;  to  possession  may  introduce  the  grant- 
Roberts  V.  McEivan,  81  111.  App.  413;  or's  deed  in  evidence  to  show  not  only 
Barkman  v,  Barkman,  107  III.  App.  332.  the  extent  of  his  possession,  but  his 
Kansas.  —  Wideman  v.  Taylor,  63  right  thereto.  Peters z/.  Baike,  170  111. 
Kan.  884.  65  Pac.  Rep.  664.  304,  affirming  68  111.  App.  587. 
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45-47.                     FORCIBLE  ENTRY  VoL  IX. 

45*  c.  Criminal  Actions.  —  See  note  2. 
4.  Vatnre  of  Action.  —  See  notes  3,  4. 

46.  5.  Jorifldiotion  —  Jvnioei  of  tli«  Pmm.  —  See  notes  2,  3, 4, 5, 6. 

47.  Other  Cowti.  —  See  notes  2,  4,  $. 

43.  2.  InOoorgiftiin  such  actions,  the  prlate  to  the  action.  Chicago,  etc.,  R* 
sole  point  to  be  decided  is  the  bona /ides  Co.  v.  Nield,  (S.  Dak.  1902)  92  N.  W. 
of  the  defendant.  The  question  is  not  Rep.  1069.  See  to  the  same  effect 
whether  he  has  a  right,  but  whether  he  Green  v,  Morse,  57  Neb.  391;  McClung 
in  good  faith  claims  it.     Lane  v.  Wii-  v.  Penny,  11  Olcla.  474. 

liams,  114  Ga.  124.  6.  Fearn  v,  Beirne,    129   Ala.    435; 

44.  8.  Foust  r.  Territory,  8  Olcla.  Heiney  v,  Heiney,  43  Oregon  577. 
541.  See  also  McQuiston  v,  Walton,  (Okla. 

S.  Armstrong  v.  Mayer,  60  Neb.  423.  1902)  69  Pac.  Rep.  1048. 

4.  Leach  v.  Ritzke,  86  III.  App.  483.  Petition  for  EemoTal  — In  AMama, 
441.    8.  Wideman  v.  Taylor,  63  Kan.  to  entitle  the  defendant  to  a  removal 

884,  65  Pac.  Rep.  664;  Roth  v.  Stale,  of  a  forcible  entry  and  detainer  action 

89  Md.  524;  Armstrong  r.  Mayer,  60  to  the  Circuit  Court  when  title  is  In- 

Neb.  423;  Richardson  V.  Penny,  6  Okla.  volved,  the  petition  for  removal  must 

328;  McDonald  v.  Stiles,  7  Okla.  327.  contain  a  statement  that  his  entry  was 

A  Votary  Pablle  and  £z  Offido  Jnstioe  made   peaceably  and  under  claim  of 

of  tho  Peaoe  has  the  same  jurisdiction  title.     Mallon  p.  Moog,  121  Ala.  303. 

of  an  action  of  unlawful  detainer  as  a  When  Gertifioation   Hot   Fropsr.  —  In 

justice  of  the  peace  elected  for  the  pre-  Kansas  and  Oklahoma  it  has  been  held 

cinct  would  have.     Tyson  v.  Chestnut,  that  the   District  Court   can    acquire 

118  Ala.  387.  jurisdiction  of  an  action  of  forcible  en- 

In  Karjland,  forcible  entry  and  de-  try  and  detainer  brought  before  a  jus- 

tainer  being  distinct  offenses,  in  the  tice  of  the  peace  only  by  appeal  or  writ 

former  the  jurisdiction  of  the  justice  T>f  of  error.    Wideman  v.  Taylor,  63  Kan. 

the  peace  is  limited  to  the  imposition  of  884,  65  Pac.  Rep.  664,  holding  that,  as 

a  fine  and  commitment  of  the  accused  title  to  real  estate  cannot  be  put  in 

until  paid;  in  the  latter  the  justice  may  issue  in  an  action  of  forcible  entry  and 

award  restitution  of  the  premises  to  the  detainer,  such  action  is  not  governed 

owner.     Roth  v.  State,  89  Md.  524.  by  a  statute  providing  generally  for 

5.  Herkimer  c'.  Keeler,  109  Iowa  680.  certification  to  the  District  Court  of 
See  also  Mark  V.  Schumann  Piano  Co.,  **  any  action"  commenced  before  a 
105  111.  App.  490.  justice,  where  it  appears  to  the  satis- 

4.  Smith  V,  Garris,  131  N.  Car.  34.  faction  of  such  justice  that  the  title  or 

6.  State  V.  Thompson,  130  N.  Car.  boundary  of  land  is  in  dispute;  Mc- 
680;  Watson  V,  Watson,  45  W.  Va.  290.  Donald  v.  Stiles,  7  Okla.  327,  holding 
See  also  Smith  v.  Kirchner,  7  Okla.  that  the  filing  of  an  answer  Setting  up 
166,  holding  that  a  justice  of  the  peace  title  does  not  divest  the  justice  of  juris- 
has  no  jurisdiction  in  an  action  of  diction,  but  the  justice  should  ignore 
forcible  entry  and  detainer  brought  at  or  strike  out  such  answer  and  proceed 
the  instance  of  a  vendor  to  recover  with  the  trial.  See  also  Armour  Pack- 
possession  of  premises  against  a  pur-  ing  Co.  v.  Howe,  62  Kan.  587;  Graham 
chaser  to  whom  he  has  contracted  to  v,  Conway,  91  Mo.  App.  391. 

sell  the  property  and  put  him  in  poa-  Formerly^  in  Kansas^  such  certlfica- 

session  and  who  has  made  default  of  tion  seems  to  have  been  deemed  to  be 

the  purchase  price.  proper.     See  Townsdio  r.  Townndin, 

EfEBOt  of  Kero  Avermonti.  —  Where  it  5  Kan.  App.  336,  decided  prior  to  the 

clearly  appears  from  other  allegationsin  Wideman  case,  supra^  and  holding  that 

the  complaint  that  the  action  is  one  of  the  certification  of  an  action  of  forcible 

forcible  entry  and  detainer,  a  mere  alle-  entry  and  detainer  to  the  District  Coart 

gation,  denied  by  the  answer,  that  the  on  a  plea  of  title  does  not  change  the 

plaintiff  is  the  owner  of  the  property  action  to  one  for  the  recovery  of  real 

involved   raises  no  such  question  of  property,    but    merely    changes     the 

title  as  to  oust  the  justice  of  jurisdic-  forum. 

tion.    Even   where  a  plea  of  title  is  47.    8.  Stroizi   v.    Wines,   24  Ney. 

interposed,    the    justice    may    decide  389,  holding  that  in  Nevada  the  District 

whether  the  plea  is  or  is  not  appro-  Court  alone  has  jurisdiction. 
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Vol.  IX.  AND  DETAINER.  48-4», 

48.  7.  Parties  —  a.   Plaintiffs  —  (i)  In  Actions  Involving 
Force  —  Posmssot,  His  Heirs  or  Penonal  BepreientatiTas.  —  See  note  4. 

49.  See  note  i. 

Landlord  or  Tenant.  —  See  note  5. 

50.  TreepaMor  or  Intruder.  —  See  note  2. 

(2)  Actions  in   Which  Force  Is  Not  Element  —  Landlord  or 
Sneoeiior  in  Eitate.  —  See  notes  3,  4.     See  also   LANDLORD  AND 

Tenant. 

51.  See  note  i. 

Other  Penons.  —  See  notes  4,  5. 
SSI.  See  notes  2,  3. 

47.  4.  In  California,  under  Code  Civ.  App.  409;  Rochester  v.  Gate  City  Mio. 

Pro.  Cal.,  §  113,  subdiv.  i,  justices  of  Co.,  86  Mo.  App.  447;  Lowe  v.  Ameri- 

the  peace  have  concurrent  jurisdiction  can  Zinc,  etc.,  Co.,  89  Mo.  App.  680; 

within  their  respective  townships  with  Buck  v,  Endicou,  (Mo.  App.  1903)  77 

Che  Superior  Court  **  in  actions  of  forci-  S.    W.    Rep.   85;    Tischler  v,    Knick, 

ble  entry  and  detainer  where  the  rental  (Supm.  Ct.  App.  T.)  26  Misc.  (N.  Y.) 

value  of  the  properly  entered  upon  or  738;  Torrey  v.  Berke,  11  S.  Dak.  155. 

unlawfully  detained  does  not  exceed  8.  Against    Cinasi-pnblic   Corporations, 

twenty-five  dollars  per  month,  and  the  —  A  landlord  may  maintain  the  action 

whole  amount,  of    damages    claimed  where   the  tenant  holding  over  is  a 

does  not  exceed  two  hundred  dollars."  ^M^xi-public    corporation    engaged   in 

Ivory  V,  Brown,  137  Cal.  603.  supplying  electric  light  to  a  city.    Bod- 

In  Oklahoma  jurisdiction  is  conferred  welL  Water  Power  Co.  v.  Old  Town 

upon  probate  courts  in  their  respective  Electric  Co.,  q6  Me.  117. 

counties   with   justices  of   the   peace.  4.  Rogers  v.  Hill,  3  Indian  Ter.  562; 

McClung  V.  Penny,  II  Okla.  474.  Capital   Brewing  Co.   v.    Crosbie,    22 

6.  In  Kentndky,  under  a  later  statute  Wash.  269.     In  the  case  first  cited  it 

than  that  governing  the  case  cited  in  Was  held,  however,  that  where  one  who 

this  note  in  the  original  article,   tlie  is. not  a  citizen  of  the  Choctaw  nation 

county  jud^fe  has  concurrent  jurisdic-  purchases  an  improved  farm  from  the 

tion  with    the    justice    of    the   peace,  owner,  a  Choctaw  Indian,  the  grantee 

Bullilt's  Civ.  Code  Ky.  (1895),  §  454.  does  not  thereby  acquire  the  right  of 

49.    4.  Aurner  v.   Pierce,    106   111.  possession  and  occupancy  as  against  a 

App.  2o6;  Barkman  v,   Barkman,  107  Choctaw  Indian  who  subsequently  pur- 

III.  App.  332;  Cross  r.  Campbell,  89  chases   the  same   property    from    the 

111.  App.  489;  Owen  r.  Monroe  County  grantor. 

Alliance,  77  Miss.  500;  Collier  v.  Green.  The  Landlord's  Assignee  has  the  same 

83   Mo.  App.   166;  Rochester   v.  Gate  right   to   terminate   the   tenancy,  and 

City  Min.  Co.,  86  Mo.  App.  447;  Torrey  upon   its   termination   to    proceed    by 

9.  Berke,  11  S.  Dak.  155;  Rook  v.  God-  forcible  detainer  for  the  unlawful  de> 

frey,  105  Tenn.  534:  Winn  v.  McKin-  tention  of  the  premises,  as  the  original 

non,  (Tex.  Civ.  App.  1897)  39  S.  W.  landlord.     Drew  v,  Mosbarger,  104  111. 

Rep.  965;  Gore  v.  Altice.  (Wash.  1903)  App.  635. 

74  Pac.  Rep.  556.     See  also  Howard  v,  51.    1.  See  Small  v,  Clark,  97  Me. 

Whitaker,  (Ky.  1901)  61  S.  W.  Rep  355,  304,   holding   that  although   a  tenant 

holding  that  it  is  not  necessary  that  the  may  have  forfeited  his  lease  by  using 

plaintiff  should  have  actually  resided  the  premises  for  illegal  sale  of  liquor, 

on  the  land  or  that  the  land  should  be  the  landlord  alone  can  take  advantage 

inclosed  or  cultivated.  of  the  forfeiture,  and  the  right  will  not 

ConitmetiTO  Poisoision  is  insuflS-  pass  to  his  grantee  by  a  conveyance  of 


cieni,  although"  an  actual  foothold   is  the  premises. 

not      always      absolutely      required.  4.  Carter  v,  Reynolds.  106  III.  App. 

O'Neill  V,  Jones,  72  Minn.  446.  444;'  Green  v,  Morse,  57  Neb.  391. 

49.    1.  Russell  v.  Van  Fleet,  (Ky.  6.  Muller    v.    Balke,    167    111.    150; 

X902)  68  S.  W.  Rep.  396.  Wishart  v,   Gerhart,  (Mo.  App.  190^ 

6.  Rehm  v,  Halverson,  197  111.  378.  78  S.  W.  Rep.  1094. 

60.    2.  Keen  v.  Schweigler.  70  Mo.  52.    2.  Alworthzf.  Gordon,  81  Minn. 
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(3)  Married  Women.  —  See  note  5. 
b.  Defendants  —  in  General,  Penoa  la  Aetnal  PoMMii«i.  —  See 
note  12. 

SS«  In  Landlord  and  Tenant  Caiee.  —  See  note  2. 

Vendee  nnder  Contraet  to  Pnrohaie.  —  See  note  4. 
One  in  Poiieiiion  nnder  Jndieial  Proeeei.  —  See  note  5- 

54.  8.  Votice  to  Quit  and  Demand  for  Possession  —  When  Eeqnired 
in  General.  —  See  note  12. 

ffff.  In  Aetiont  by  Pnrohaieri.  —  See  note  5. 

In  Landlord  and  Tenant  Aetioni.  —  See  note  6. 
<!••  See  notes  2,  3. 

Where   Bight  to   Be-enter    Exieti   for   Breaeh   ef    Cerenaat.  —  See 
note  5. 

S7«  Who  Kay  Give  Votice.  —  See  note  2. 
Form  of  Kotioe.  —  See  note  5. 

Service  of  Hotioe.  —  See  notes  6,  7.    See  generally  Service 
OF  Process  and  Papers. 

445;    Bulkley    v,    Sims,    48    W.    Va.  shall  be  surrendered,  as  he  has  a  right 

104.  to  immediate  possession. 

Where   Property  Has   Been  Conveyed  6.  Bierkenkamp  v.  Bierhenkamp,  88 

Simply  as  Seonrity  for  Loans  the  vendee  Mo.  App.  445:  Stanford  Land  Co.  9. 

cannot     maintain     forcible    detainer.  Steidle,  28  Wash.  73. 

Aarner     v.     Pierce,     106     111.     App.  56.    8.  Cross  v.  Campbell.   89  111. 

206.  App.  489;  Wamsganz  v.  Wolff,  86  Mo. 

53,    8.  Tilleny    v.    Knoblauch,    73  App.  205. 

Minn.  108.  8.  Durie  v.  McLish,  3   Indian   Ter. 

6.  When  Action  Cannot  Be  Maintained  6  to. 

by  Karried  Woman.  —  A  married  woman''  6.  Schnittger    r.     Rose,     139-    Cal. 

cannot  maintain  the  action  when  it  ap-  656. 

pears  that  at  the  time  of  the  acts  com-  5T.    8.   Ensley  v.    Page,   13    Colo. 

plained  of  her  husband  was  in  actual  App.  452;    Samuels  v,   Greenspan,  9 

possession  of  the  premises  in  question.  Kan.  App.  140. 

Funkhauser  v,  Colloty,   67   N.   J.    L.  6.  Al worth  v.  Gordon,  81  Minn.  4415 

132.  r«^'»^  9  Encyc.  of  Pl.  and  Pr.  57]; 

18.  Jennings   v,    Robinson,  82   Mo.  Earl  Orchard  Co.  v.  Fava,  13&  Cal.  76; 

App.  544.  Lacrabere  v.  Wise,  (Cal.  1903)  71  Pac. 

53.  8.  Against  Subtenant.  —  The  Rep.  175;  Holiaday  Coal  Co.  cr.  Kirker. 
landlord    may    maintain    the    action  20  Utah  192. 

against  a  subtenant  without    joining  Day  of  Surrender,  —  That  a    notice 

the  original  lessee,  where  the  latter  has  does  not  specify  the  exact  day  on  which 

sublet  a  portion  of  the  premises  and  the  property  shall   be  surrendered  in 

afterwards  surrenders  his  lease  and  no  manner  destroys  its  force,  effect, 

possession  of  the  premises.     Rehm  v,  and   adequacy.     Smith    v.  Soper,    la 

Halverson,  197  111.  378.  Colo.  App.  264. 

4.  Leach    v,    Ritzke,    86    III.    App.  6.  Seryioe  by  MaiL  —  Where  notice  is 

483.  served  by  mail  and  is  actually  delivered 

6.   Rook    V,    Godfrey,     105    Tenn.  to  the  defendant  within  the  required 

534.  time,  the  service  is  good.    As  a  general 

54.  18.  Neuman  v>  Burch.  91  III.  iule,  any  manner  of  service  is  sufficient 
App.  48;  McCleary  v.  Crowley,  22  when  it  can  be  traced  to  the  hands  of 
Mont.  245.  the  party  for  whom  it  was  intended  in 

55.  6.  See  Car icor.  K ling,  II  Colo,  due  time.  Alworth  v.  Gordon,  81 
App.  349.  holding,  however,  that  under  Minn.  445. 

the  Colorado  statute  a  purchaser  under  7.  Serrioe  on  a  Person  Orer  TwelTO 
a  deed  of  trust  is  not  required  to  specify  Tears  of  Age  found  on  the  premises  in 
in  his  notice  the  time  when  possession     controversy  is  sufficient  under  the  0>fr^- 
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57.  9.  Complaint  —  a.  Form  —  Partieolarlty    Hot    Beqalred.  —  See 

note  8. 

tl8.  Gomplftint  in  Writing  UtnuOly  Keoessary.  —  See  notes  I,  2. 

b.     Necessary  Allegations  —  (i)  In  Forcible  Injuries 

—  (a)  Siteta  and  Potteuion  —  Aetnal  Pondnlon.  —  See  note  4. 

Sstata,  Title,  or  Bight.  —  See  note  5. 
S9«  (b)  Entry  and  Detainer  —  Averment  of  7oree.  —  See  note  6. 
0O«  Averment!  in  Language  of  Statute.  —  See  notes  5»  6. 
61.  (2)  ///  Nonforcible  Injuries  —  In  Landlord  and  Tenant  Aetions.  — 
See  notes  2,  3. 

(3)  Generally  —  (a)  Deeeription  of  Premiiei  —  In  General.  —  See 
note  5. 

89.  Sofih  Premiaet  as  Are  Capable  of  Being  Entered  npon  or  Detained.  — 
Sec  note  12. 

homa  statute.     Richardson  v.  Penny,  6  Locke  v.  Skow,  (Neb.  1902)  91  N.  W. 

Okla.  328.  Rep.     572;     Greenameyer    v,    Coate, 

«^T.    8.  Earl  Orchard  Co.  v,  Fava,  (Okla.  1903)  72  Pac.  Rep.  377;  Richard- 

13S  Cal.  76;  Simpkins  v.  White,  43  W.  son  v.  Penny,  6  Okla.  328  (decided  in 

Va.  125.  1897),  overruling  so  much  of  the  opinion 

5§.    1.  Redfern  v,  Botham,   70  111.  in  Rice  v.  West,  10  Okla.  i  (decided  in 

App.    253;    Berryhill    v,    Healey,    89  1893),  as  held  the  contrary. 

Minn.  444.  0.  Eveleth  v.  Gill,  97  Me.  315. 

Time   of   nUng.  — In  South  Dakota.  61.    8.  Ellis  v.  Fitzpatrick,  3  Indian 

where  an   action   in  forcible  detainer  Ter.  656. 

has  been  properly  commenced,   it  is  S.  Stanford  Land  Co.  v,  Steidle,  28 

sufficient  if  the  complaint  in  writing.  Wash.  73. 

duly  verified,  be  filed  at  or  before  the  6.  Schuster  7/.  Gray,  8  Kan.  App.  222; 

time  specified  in  the  summons  for  the  Berry  v.  Fortney,  81   Mo.  App.  284; 

defendant     to    appear    and     answer.  Moore  v.  Parker,  59  Neb.  29:  Lasater 

Brown  v,  Haseltine,  9  S.  Dak.  524.  v.  Fant,  (Tex.  Civ.  App.  1897)  43  S.  W. 

WeiTor.  —  An  irregularity  in  failing  Rep.  321;  Kolladay  Coal  Co.  v.  Kirker, 

to  file  a  petition  when  the  action  is  20  Utah  192. 

commenced  is  wai%'ed  by  the  appear-  Deeeription  Same  aa  That  of  Lease. — 

ance  of    the  defendant  and    filing  an  Where  the  description  of  the  premises 

answer.     Herkimer  v.  Keeler,  109  Iowa  in  the  complaint  is  ident'cal  with  the 

680.  description  in  the  lease,  it  will  be  sufli- 

8.  Naylorv.  Chinn,  82  Mo.  App.  160;  cient.     Stanford  Land  Co.  v.  Steidle, 

Stacks  V,  Simmons,  (Tex.   Civ.   App.  28  Wash.  73. 

1900)  58  S.  W.  Rep.  958.  Degree   of  Certainty   Veoessary.  —  In 

4.  Crane  r.  Van  Derveer,  45  N.  Y.  Simpkins  v.  White,  43  W.  Va.  125,  it 

App.  Div.  139.  was  held  that  there  should  be  so  much 

KUare  to  Allege  Actual  PoeiOMion  is  certainty  in  the  complaint  as  is  con- 
ground  for  special  demurrer.  Knowles  venieni,  but  where  there  is  neither  the 
V.  Crocker  Estate  Co.,  125  Cal.  highest  degree  nor  even  a  high  degree 
264.  of  certainty,  the  complaint  should  not 

6.  Heiney  v,  Heiney,  43  Oregon  577;  be  overthrown  by  a  too  rigid  require- 

Browne  v.  Haseltine,  9  S.  Dak.  524;  roent  which  the  law  does  not  exact. 

Holladay  Coal  Co.  v,  Kirker,  20  Utah  See  also  Naylor  v.  Chinn,  82  Mo.  App. 

192.  160.  holding  that  great  strictness  and 

iUlegation  of   Ownenhip  Vnneoeesary.  accuracy  of  description  are    not   es- 

—  Chicago,  etc.,   R.  Co.  v.  Nield,  (S.  sential. 

Dak.  1902)  92  N.  W.  Rep.  1069.  63.    12.  The  Aetion  Will  Lie  in  Favor 

M.    0.    Wegner    v,   Lubenow,  (N.  of  a  Biparian  Owner  for  possession  of  a 

Dak.  1903)  95  N.  W.  Rep.  442.  part  of  a  bar  or  island.     Nauman  v, 

60.    5.  Harms  v,  Stier,  70  III.  App.  Burch,  91  III.  App.  48.     See  also  Bus- 

313;    Moore  v,   Parker,   59  Neb.   29;  sen  v,  Dickson,  97  III.  App.  310. 
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0S.  (b)  AllegfttioBi  of  Damage  —  Doable  or  TreUo  Daaiaget.  —  See 
note  8. 

(e)  SerTioe  of  Notioe  and  Demand.  —  See  note  9. 

c.  Verification  —  when  Neoessary  and  by  Whom  ICada.  —  See 
note  10. 

64.  10.  Original  Process  —  a.  How  Governed.  —  See  note  4. 
11.  Pleas  in  Defense — a.  In  Abatement.  —  See  note  7. 
b.  In  Bar  —  (i)  Generally  —  Plea  of  Hot  Guilty.  —  See  note  9. 

Title  in  PUintiif  or  Third  Penon.  —  See  note  ID. 

65.  See  note  2. 

Poisession  or  Bight  to  Poeseiaion.  —  See  notes  Si  7f  8. 
88.  Defenaee  nnder  Oeneral  leane.  —  See  note  2. 

63*    8.  Eccles  v.  Union  Pac.  Coal  Wash.    247;     McGrew    v.    Lamb,    31 

Co.,  15  Utah  14.     Contra^  in  IVashing-  Wash.  485. 

ton.  Hart  v.  Pratt,  19  Wash.  560,  hold-        7.  Lancaster  v.  Lancaster,  (Ky.  1897^ 

ing  that  the  statute  is  directory  only,  41  S.  W.  Rep.  34. 
and  that  the  plaintiff  is  not  entitled  to        9.  Bibby  v.  Thomas,  131  Ala.  350. 
double  damages  unless  they  are  sub-        Hecestity  f6r  Plea.  —  In  unlawful  de* 

stantially  claimed  in  the  complaint.  tainer   a   verdict  on  full  trial  on  the 

9.  ftoficieney of  ATorments  —  ItissuflS-  merits  will  not  be  set  aside  because 
cient  to  aver  and  prove  the  specific  fact  there  was  no  plea  and  issue.  The 
that  subsequent  to  the  unlawful  entry,  statute  supplies  the  plea  of  not  guilty, 
and  while  the  defendant  was  in  pos-  Simpkins  v.  White,  43  W.  Va.  125. 
session,  and  prior  to  the  commence-  Pleading  Conolnsion  of  Law.  —  An  alle- 
mem  of  the  action,  a  sufficient  notice  gstion  that  the  defendant  is  not  guilty 
to  surrender  was  given  and  the  defend-  of  unlawful  detainer  does  not  raise  an 
ant  refused  for  a  period  of  three  days  issue,  but  is  merely  a  conclusion  of 
after  such  notice  was  given.  The  exact  law.  Ensley  v.  Page,  13  Colo.  App.  452. 
date  at  which  the  notice  to  surrender  10.  Carico  v.  Kling,  11  Colo.  App. 
was  given  is  immaterial.  Holladay  34.9;  Roberts  v,  McEwan,  81  III.  App. 
Coal  Co.  V.  Kirker,  20  Utah  192.  413;  Robinson  v,  Marshall,  (Ky.  1904^ 

When  Demand  Keed  Hot  Be  Alleged.  —  78  S.  W.  Rep.  904. 

Where  the  complaint  alleges  that  the  A  Tenant  Cannot  dneotion  the  Title  el 

defendant,  having  acquired  peaceable  Hie  Landlord,  unless  it  is  shown  that  he 

possession,    unlawfully   and   by  force  had  parted  with  his  title,  or  the  like, 

holds  and  keeps  the  possession  from  after    suit    was    brought.     Gitsky    v. 

the  plaintiff,  it  is  not  necessary  to  aver  Newton,  9  Ohio  Cir.  Dec.  682. 

a  demand.     McCleary  v.  Crowley,  22  M.    8.  O'Neill  v.  Jones,  72  Minn. 

Mont.  245.  446. 

10.  Amendment.  —  An  affidavit  to  a  In  Xanaat  an  action  of  forcible  de- 
complaint  in  forcible  entry  and  detainer  tainer  cannot  be  maintained  against  a 
is  amendable.  Wiltshire  v.  Triplett,  defendant  who  has  been  in  the  actual 
71  Mo.  App.  332.  possession  of  real  estate  for  over  two 

64.    4.  SnbiititntedSerYioe. —  InAV»-  years  under  equitable  color  of  title. 

tttcky,  by  express  statute,  if  the  officet  Gilmore  cr.  Asbury,  64  Kan.  383. 

cannot  find  the  defendant,  substituted  6.  Cagwin  v.  Chicago,  etc.,  R.  Co., 

service  of  the  writ   may  be   made  by  114  Iowa   129;  Russell  v.  Van  Fleet, 

service  of  a  copy  upon  his  wife,  she  (Ky.  1002)68  S.  W.  Rep.  396. 

being  at  the  time  a  member  of  his  7.  Bibby  v,  Thomas,  131  Ala.  350. 

family  and  over  sixteen  years  of  age.  8.  Chicago,  etc.,  R.  Co.   r.  Vaughn, 

Swanson  v.  Smith.  (Ky,  1903)  77  S.  W.  99  111.  App.  386. 

Rep.  700.  66.  8.  In  Wnneeota,  when  the  de- 
Time  of  Berrice.  —  In  Washington^  un-  fendant  desires  simply  to  deny  the  alle- 
der  Laws  1893,  c.  127,  §  i,  p.  407,  ser-  gations  of  the  complaint,  the  verbal 
vice  of  a  copy  of  the  summons  and  plea  of  not  guilty  is  sufficient;  but  if 
complaint  upon  the  defendant  before  he  proposes  to  go  further  and  defend 
the  complaint  is  filed  is  not  prejudicial,  by  setting  up  new  matter  by  way  of 
Security  Sav.,  etc.,  Co.  v,  Hackett,  27  excuse,  justification,  or  avoidance,  he 
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66«  V«  Coutorolaim  or  Sot-off  Cui  Ba  Ploadod.  —  See  note  3. 

DofoBM  ATftiUblo  Only  in  Eqnity.  —  See  note  6. 

PoMOiaion  nndor  Gontraot  to  PnrehMO.  —  See  note  lO. 
67.  (2)  In  Landlord  and  Tenant  Actions  —  Aotion  Brought  Boforo 
TflraiisAtfoa  of  Loaoo.  —  See  note  I. 

Dofondant  Hot  Tenant.  —  See  note  2. 

ProBiMt  Bentod  for  Immoral  Purpose.  —  See  note  6 

12.  Amendments  —  in  General.  —  See  note  7. 

To  Oonform  to  Proot  —  See  note  8. 
08.  AUewanee  and  Terms  Dlsoretionary.  —  See  note  5* 

On  Trial  Be  Hovo.  —  See  notes  7,  9,  ID. 
69,  13.  Abatement  of  Action  —  By  Pendeney  of  Another  Aetion.  —  See 

note  2. 

TO.  14.  Trial  —  d.  Verdict  —  General  Verdlet.  —  See  note  I. 

must  file  and  serve  an  answer,  as  in  6§.    6.  NfcRae  v.  White,  (Tex.  Civ. 

other  civil  actions,  in  order  to  give  to  App.  1897)  42  S.  W.  Rep.  793. 

the  opposing  party  notice  of  the  issues  7.  Hoffman  v.  Mann,  (Ky.  1903)  75 

£  resented.      Berryhili   v.    Healey,    89  S.  W.  Rep.  219. 

[ion.  444.  But  When  the  Complaint   Btatee   Vo 

M.    S.  Maris   v.   Schumann    Piano  Canse  of  Aetion,  an  amendment  in  tlie 

Co.,  105  III.  App.  490;  Owens  v.  Swan-  County  Court  which  would  be  equiva- 

too,  25  Wash.  112.  lent  10  bringing  a  new  action  should 

In    Worth   Dakota,    however,    under  not  be  permitted.     Lasater    r.    Fant, 

Rev.  Code  N.  Dale.,  $^  6680,  a  counter-  (Tex.  Civ.   ^pp.  1897)  43  S.   W.   Rep. 

claim  may  be  imposed  '*  as  a  set-off  to  321. 

a  demand  made  for  dama;;es  or  rents  9.  Farley  v.  Bay  Shell  Road  Co.,  12$ 

and   profits.'*     Vidger  v,  Nolin,  10  N.  Ala.  184. 

Dak.  353.  10.  Bibby  v.  Thomas,  131  Ala.  350. 

8.  Home  Mut.  Bldg.,  etc.,  Assoc,  v.  See  also  Schworer  v,  Chrtstophel,  72 

Leonard,  77  Miss.  39.  Mo.  App.  116,  holding  that  where  an 

10.  Torrey    v,   Berke,    11    S.    Dak.  amendment  in  the  inicrest  of  definite- 

155.  ness  and  certainty  does  not  go  to  the 

67.  1.  A  Tenant  with  Bight  of  fie-  extent  of  changing  the  cause  of  action, 
■twal  may  defend  on  the  ground  that  but  merely  defines  by  calls  or  measure- 
he  has  performed  all  of  the  covenants  ments  a  preceding  general  statement, 
of  his  tease  and  has  made  his  election  it  should  be  allowed. 
to  prolong  it  and  notified  the  lessor  69.  9.  Miller  v.  Hall,  14  Colo.  App. 
prior  to  or  at  the  expiration  of  the  367:  Young  v.  Milward,  lop  Ky.  123. 
original  term.  Bard  v,  Jones,  96  111.  The  Pendeney  of  a  Prior  Iigonetion  Jolt 
App.  370.  between  the  same  parties  and  concern- 

8.  Sanders    v,  Thornton,  2    Indian  ing    the    same    property    cannot    be 

Ter.  Q3.  pleaded  as  a  defense.     Richardson  v, 

8.  King  V.  Wilson.  (Neb.  1901)  95  N.  Penny,  6  Okla.  328. 

W.  Rep.  494.  70.    1.  Quandt  v.  Smith,  28  Wash. 

7.  See  Schuster  v.  Gray,  8  Kan.  App.  664. 

332,  holding  thai  it  is  reversible  error  Bnffleient  Verdiet. —  If  the  verdict  is 

for  the  trial  court  to  refuse  to  permit  so  full  and  intelligible  as  to  support  a 

the  plaintiff,  upon  proper  motion,  to  judgment,  it  will  be  upheld  in  spite  of 

amend    his    complaint    upon    terms;  an  ojection  to  its  form,  and  although 

Evetts  V.  Johns,  (Tex.  Civ.  App.  1903)  it  is  neither  *'  guilty  **  nor  *'  not  guiU 

76  S.  W.   Rep.  778,   holding  that  the  ly."     Case  v.  Hall,  2  Indian  Ter.  8. 

complaint  may  be  amended  in  the  jus-  Defeetive  Verdiet.  —  A  verdict  which 

dee's  con rtae  to  the  description  of  the  does  not  decide   that    the    defendant 

property.  forcibly  detained  the  property  is  de- 

••  Earl  Orchard  Co.   v.   Fava,    138  fective.      McCleary    v,    Crowley,    23 

Cal.  76.  Mont.  345. 

470 


71-74.  FORCIBLE  ENTRY  Vol.  IX, 

71,  15.  Judgment — a.  What  Judgment  Hay  Be  Rendered 

—  In  Otnena.  —  See  note  I. 

79,  JMaidt  Jndgmtat.  —  See  note  7. 

b.  Form  of  Judgment — BModftiM «r  PtwdMn  —See  notes 
9,  10. 

78.  d.  Effect  and  Conclusiveness.  —  See  note  2. 

16.  Enforcement  of  Judgment  —  b.  Restitution  of  Prem- 

ISES  —  Againit  Wbom  Oenanllj.  —  See  note  9. 
74.  See  note  i. 

AUm  Writ  of  Bertitntion.  —  See  note  5. 

[PMMMion  Without  Aid  of  Writ  of  BottitatioiL  —  See  note  5^ .] 

c.  Re-restitution.  —  See  note  7. 

17.  Appellate  Procedure  —  ^r.  Appeals  and   Reviews  — 

(l)  Haw  Effected —  By  Cortiorari  or  Boeordari.  —  See  note  8, 


71.    1.  FunkfaTauser  v,  CoUoty,  67        5^.  EfEtot  of  Faw— ioa  Utar  Jnif— f 
N.  J.  L.  132.  Withoat  Writ  oT  Btftitntin.  —  Where 


Soopo    of   Judgmont.  —  Whether    the  the  plaintiff  recovers  jod^nnent  and  the 

judgement  and  execution  should  be  for  defendant  vacates  the  premises  before 

the  whole  or  for  only  a  part  of  the  a  writ  of  restiiutioo  is  issued,  and  the 

premises  claimed,  if   either,  depends  plaintiff  takes  possession,  such  peace- 

not  upon  the  extent  of  the  defendant's  able  possession  is  a  complete  satisfac- 

actual  possession,  but  upon  that  of  the  tion  of  all  of  the  judgment  except  the 

plaintiff's    right    of    possession;    and  costs.     It  is  the  duty  of  the  plaintiff  to 

where  the  plaintiff  claims  the  whole  and  maintain  the  possession  thus  acquired, 

it  appears  that  he  is  entitled  thereto,  he  and  if  he  voluntarily  leaves  the  prem- 

will   be  entitled  to  possession  of  the  ises  vacant  and    unoccupied  and  the 

whole,  as  against  the  defendant,  aU  defendant       subsequently       re-enters 

though  the  defendant  was  in  possession  peaceably  and  claims  them,  he  cannot 

of  only  a  part  of  the  premises.     Har.  oust  the  defendant  under  the  former 

din  r.Sagamon  County,  71  111.  App.  103.  judgment,  but  must  bring  a  new  ac- 

73,  7.  Stacks  v.  Simmons,  (Tex.  tion.  Barnett  v.  Palmer,  79  111.  App. 
Civ.  App.  1900)  58  S.  W.  Rep.  958.  403. 

9.  Naylorv.  Chinn,  82  Mo.  App.  160.  7.  In  McCormick  r.  Short,  49W.Va. 

10.  Judgment  Baforrin^  to  Ck>mplaint.  i,  it  was  held  that  where  the  plaintiff 
—  Where  the  complaint  is  for  a  definite  recovers  judgment  before  a  justice  of 
quarter-section  of  land,  a  judgment  for  the  peace  and  secures  a  writ  of  pos- 
the  "  restitution  of  ihe  premises  de-  session  under  the  judgment,  and  the 
scribed  in  said  complaint "  is  sufficient,  defendant  is  turned  out  of  possession, 
Locke  V,  Skow,  (Neb.  1902)  91  N.  W.  but  afterward  appeals,  if  before  trial 
Rep.  572.  the  plaintiff  moves  to  dismiss  his  action 

T8.  8.  Swanson  v.  Smith,  (Ky.  1903)  and  declines  to  prosecute  it  further, 
77  S.  W.  Rep.  700.  holding  that  it  can-  the  court,  on  application,  should  award 
not  be  pleaded  in  bar  to  an  action  of  a  writ  of  possession  to  restore  posses- 
ejectment;  Graham  v,  Conway,  91  Mo.  sion  of  the  property  to  the  defendant, 
App.  391.  and  it  is  not  error  to  refuse  the  plain- 

9.  People's  Bldg.,  etc.,  Assoc,  v,  Mc-  tiff's  motion  to  dismiss  except  on  con- 

Elroy,  79  III.  App.  266.  dition  that  he  makes  restitution. 

74.  I.  People's  Bldg.,  etc.,  Assoc.  8.  Roth  v.  State,  89  Md.  524,  wherein 
V,  McElroy,  79  111.  App.  266.  it  was  held  that  where  the  jurisdiction 

6.  Where  the  officer,  by  reason  of  the  of  the  justice  of  the  peace  is  attacked 

ill  health  of  the  defendant's  wife  and  on  the  ground  that  the  statutes  con- 

the  inclemency  of  the  weather,  is  un-  ferring  it  are  unconstitutional,  a  writ 

able  to  execute  the  writ,  and  the  judg-  of  certiorari  on   that  specific  ground 

ment  for  this  reason  remains  unsatls-  will  open  the  question  for  review  in  the 

fied.  the  plaintiff  is  entitled  to  an  alias  Court  of  Appeals  on  appeal  from  the 

writ.     Dieckman  v,  Welrich,  (Ky.  1903)  Circuit  Court. 

73  S.  W.  Rep.  T119.  In  New  Jersey  certiorari  is  the  only 
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7ff •  (2)  Record  —  Coateats   in  CtontraL  —  See  note  6. 

77.  b.  Inferior  Appellate  Courts  —  jurisdieUoii  in  oenena. 

—  Sec  notes  i,  2. 

Joxitdistioii  ia  Jmtioe  of  Pmmo  Ii  Vaoessary.  —  See  note  7. 

c.  Questions  Considered  —  objaotiont  vot  Had*  Baiow.  — 
See  note  11. 

78.  WalTtr  ol  ObjMtimM.  —  See  note  i. 

711.  d.  Undertaking  and  Stay  of  Execution  —  la  omMno. 

—  See  note  6. 

81.  VadartaUag  Kait  Complj  with  Stotate.  —  See  note  3. 

Approral  «r  Bflgaetioa.  —  See  note  5. 
89.  18.  Kandamns  —  To  Compel  Officer  to  SzmuU  Writ  of  Saetitatioa.  — 

See  note  5. 
8S«  20.  Some  Special  Procedure  in  Kentucky.  —  See  notes  3, 

4t  5.  7. 

method  for  the  review  of  proceedings  11.  Ensleyv.  Page,  13C0I0.  App.  452. 

in  the  District  Court  in  forcible  entry  T9.    1.    Herkimer    v,    Keeler,    109 

aod  detainer  and  tenancy  cases.    The  Iowa  680. 

Act  of  1909  (P.  L.  190a,  p.  565)  relative  T9.    6.  Heiney  v,  Heiney,  43  Ore- 

to  appeal!  from  District  Courts  to  the  gon  577. 

Supreune  Court  does  not  apply  to  such  91.    8.  Ehlert  v.  Security  Deposit 

cases.    Johoson  r.  Booge,  (N.  J.  1903)  Co  ,   72    III.   App.    59;    Slaughter   v. 

56  Atl.  Rep.  338.  Crouch,  (Ky.  1901)  64  S.  W.  Rep.  968. 

7ft.     e.    Richardson    v.    Penny,    6  6.  la  Colorado  the  court  from  which 

Oicla.  338  the  appeal  is  talcen  must  approve  the 

77«     1.  la  Colorado  the  constitution  bond  and  fix  the  amount;  neither  the 

confers  jurisdiction  upon  the  Supreme  County  Court  nor  the  Appellate  Court 

Court  to  review  by  writ  of  error  a  judg-  has  any  authority  to  approve  such  a 

ment  in  forcible  entry  and   unlawful  bond  or  fix  the  amount,  and  can  only 

detainer  rendered  in  the  County  Court,  dismiss  the  appeal  when  the  bond  is 

Brennan  Mercantile  Co.  v,  Viclcers,  31  defective.     Getty  v.   Miller,   10  Colo. 

Colo.  333.  App.  331. 

t.  la  Harjlaad  an  appeal  will    lie  §2.    5.  Where  the  Defendant  Has  At- 

from  the  justice's  court  to  the  Circuit  tempted  to  Appeal  from  a  judgment  of 

Court,  and  its  decision  is  final  and  con-  restitution  from  which  no  appeal  lies, 

elusive.     Roth  v.  State,  89  Md.  524.  mandamus  will  lie  to  compel  the  county 

la  Vehraaka,  prior  to  1901,  there  was  jaige  to  issue  a  writ  of  restitution. 

no  valid  atatute  authorizing  an  appeal  State  v.  Fields,  62  Neb.  520. 

from  the  judgment  of  a  justice  of  the  §8.    S.  When  Jury  Kot  Beqaired. — 

peace  in  an  action  of  forcible  entry  and  By  an  amendment  in  1888  to  the  Ken- 

detainer,  or  forcible  detention  only,  of  tucky  Code  the  writ  need  not  direct  that 

real  property,  and  the  jurisdiction  of  a  jury  be  summoned,  and  if  neither 

the  District  Court  in  such  an  action  party  demands  a  jury,  the  trial  is  by 

being  derivative  only  and  not  original,  the  judge;  but  after  calling  the  case 

a  second  trial  and  judgment  therein,  for  trial  either  party  may  demand  a 

although   the  parties  voluntarily  ap-  jury,  and  the   right    to    traverse  thp 

peared,   was  unauthorized  aod  void,  finding  of  the  judge  or  justice  is  the 

fcttenheimer  v,  Wallman,  63  Neb.  647;  same  as  If  a  verdict  had  been  rendered 

Armstrong  v.   Mayer,  60    Neb.    423;  by  a  jury.     Bullitt's  Civ.  Code   Ky. 

Babby  v,  Musser,  64  Neb.  175;  Sulli-  (1895).  %  454,  subsec.  i. 

van  Transfer  Co.  v.  Paska.  (Neb.  1901)  4.  Slaughter  v.  Crouch,  (Ky.   1901) 

q6  N.  W.  Rep.  163;  Adkins  v,  Andrews,  64  S.  W.  Rep.  968. 

(Neb.  1901)  96  N.  W.  Rep.  228;  Sulli-  6.  The  granting  of  a  new  trial  as 

Tan  V,   Haight.  (Neb.  1902)  96  N.  W.  provided  by  Bullitt's  Civ.  Code  K^. 

Kep.  487.  (1895),  g  7I4«   has  no  application   in 

7.  Vidger  v.  Nolin,  10  N.  Dak.  353;  proceedings  in  forcible  entry  aod  de- 

Wauon  V.  Watson,  45  W.  Va.  390.  tainer.      The  requirement  of  section 
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461  of  the  Code,  that  the  issuance  of  a  new  trial  made  or  filed  within  fen  days 

warrant  of  restitution,  if   the  inquisi-  succeeding  the  inquisition.     Swanson 

lion  be  in  favor  of  the  plainiifl,  must  v.  Smith,  (Ky.  1903}  77  S.  W.  Rep.  700. 

follow  the  failure  of  the  unsuccessful  93.    7.  Bafllcient    Yordlct  —  Wheie 

party  to  file  a  iravezse  on  or  before  the  the  traverse  of  the  appellant  Is  in  the 

third  day  after  the  finding  of  the  in-  following  language,  **  The  defendant 

quest,  is  mandatory,  and  a  motion  for  a  says  that  the  inquisition   returned  in 

new  trial  made  on  or  before  the  third  this  case  is  not  true,'*  a  verdict  of  the 

day  after  the  inquisition  is  found  will  jury  as  follows,     "  We,  the  jury,  find 

not  prevent  the  issuance  of  a  warrant  the  defendant   guilty  of   the   forcible 

of  restitution  in  due  course  as  provided;  detainer  complained  of.'*  is  direct  and 

nor  will  the  execution  of  the  warrant,  responsive    on    the    issue    submitted, 

when  once   issued,  be  suspended  or  Lancaster  v.  Lancaster,  (Kj.   1S97)  41 

delayed  by  a  motion  or  petition  for  a  S.  W.  Rep.  34. 
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FORECLOSURE  OF  MORTGAGES. 

99.  n.  F0BK8  AVD  Kethods  —  2.  Alphabetical  Somnuirj  by 
States  of  Systems  Prevailing  Therein  —  in  ArkanMs.  —  See  note  i. 
In  Colorftdo.  —  See  note  7. 
lOO*  la  Georgia.  —  See  note  8. 
101  •  In  Idaho.  —  See  note  2. 
109«  In  niinoifl.  —  See  notes  I,  8. 
19S*  In  Indiana.  —  See  note  II. 
104«  In  Kaniat.  —  See  note  4. 
lOff.  In  Leniiiana.  —  See  note  3. 

196,  In  Karjland.  —  See  note  I. 

In  MaMaehuMtU.  —  See  note  5. 

197.  In  Minneioto.  —  See  note  4. 
199.  In  Kobraika.  —  See  note  4. 
119.  See  note  4. 

1 1  !•  In  Hew  Hampihira.  —  See  note  4« 
1  Iff,  In  UtalL  —  See  note  8. 

118.  3.  Foreclosure  Methods  Discussed  in  Order  of  Their  Historical 
Deyelopment  —  ^.  Stages  in  Evolution  of  Mortgage  Law  — 

(2)  First  Stage  —  (a)  Kortgage  a  Plodge ;    Foroclorare  Employed.  —  See 
note  4. 


1.  See  Ameiican  Mortg.  Co.  v,  mined  on  a  rule  taken  by  the  sheriff  to 

Milam,  64  Ark.  305.  show  cause  why  title  should   not  be 

7.  Brewer  v.  Harrison,  27  Colo.  349,  executed    to  the  purchaser.     Mendel- 

ander  the  Act  of  1894,  requiring  fore-  sohn  v,  Blaise,  53  La.  Ann.  821. 

closure  of  certain  trust  deeds  through  106.    1.  See  Richardson  v,  Owings, 

the  court.  86  Md.  663.     See  also  infra^  V.  Parties. 

100.  S.  See  Jewell  v.  Walker,  109  5.  Where  the  Statutory  Bemedy  Is  Iiu 
Ga.  241,  permitting  a  creditor  who  has  adequata  a  court  of  equity  has  jurisdic- 
taken  a  deed  without  giving  a  bond  to  tion.    Old  Colony  Trust  Co.  v.  Great 
recoavey  to  obtain  a  special  judgment  White  Spirit  Co.,  178  Mass.  92. 
subjecting  the  land.  lOT*     4.    Morey     c    Duluih,    69 

101.  S.  Brown  v,  Bryan,  6  Idaho  Minn.  5. 

I  (judicial  foreclosure  exclusive).  109.    i.  South  Omaha  Sav.  Bank 

lIKi.     1.    Esker   v,    Heffernan,    159  v.  Levy,  (Neb.  1901)05  N.  W.  Rep.  603, 

111.  38;  Kransz  v,  Uedelbofen,  193  111.  holding  that  strict  foreclosure  against 

477.  one  holding  the  legal  title  is  unknown 

••  Lightcap  V,  Bradley,  186  111.  510.  in  Nebraska,  and  qualifying  the  state- 

103.  11.  Kelley  v,  Houts,  30  Ind.  ment  in  Kygert^.  Ryley,  2  Neb.  20,  that 
App.  474.  strict  foreclosure  is  unknown  in  that 

104.  4.  Judgment   and   Bale   under  state. 

Xneation,  in  a  suit  on  the  note  secured,  110.    4.  Extngndieial   Bale   Void. — 

are  Dot  prohibited  by  the  statute.   Hunt  CuUen  v.  Casey,  (Neb.  1901)  95  N.  W. 

V.  Bowman,  62  Kan.  448.  Rep.  605. 

IM.    8.  Sz  Parte  Petition  fbr  Writ  111,    4.  Pearson  v,  Gooch.  69  N. 

cC  Sflimre. '—  See  Rogers  v.  St.  Martin,  H.  208. 

no  La.  80;  Taylor  r.  Moise,  52  La.  115.    8.  Sidney  Stevens  Implement 

Ana.  2016.  Co.  v.  South  Ogden  Land,  etc.,  Co.,  90 

Bigkta  of  Kortgage  Creditors  to  the  Utah  267. 

of  the  sale  cannot  be  deter-  119»    4,  See  Lightcap  v.  Bradley, 
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19S.  ^.  Strict  Foreclosure  —  (2)  When  Strict  Foreclosure 

Is  Now  Permitted —  (a)  As  against  Junitf  laoumbranoors.  —  See  notes 

6,8. 
198.  c.   Equitable  Foreclosure  — (i)   Transition  from 

Strict  to  Equitable  Foreclosure  —  In  United  Statss.  —  See  note  8. 

1S#«  d.  Special  Statutory  Methods  — (i)  Scire  Facias 

"^  (b)  Vatnrt  of  Prootsding  —  oa.  In  General  —  Proooss  and  Deelaration.  — 

See  note  4. 

ISl,  WaiTcr  of  Bontftt  of  Stotnta.  —  See  note  7. 

Itaunagss  for  Costs  and  Xzpensos.  —  See  note  ID. 

1S9«  bb.  Proceeding  at  Law  —  By  Asaignao.  —  See  note  8. 

13S,  (e)  Parties  to  Suit.  —  [The   Mortgagor   is  a  necessary  party. 
See  note  311.] 

1S4,  fe)  Parties  to  Suit  —  Heirs  or  Terre-tenants.  —  See  note  3. 
1SS»  (d)  Aoomal  of  Bight  to  8ne  —  Nonpayment  of  Mortgage  Debt  — 

See  note  7a. 

\97.  (i)  Defenses  ATailable.  —  See  notes  l,  3,  10. 

(g)  Contents  of  Judgment  — Deseription  of  Land.  —  See  note  12. 

186  111.  5x0,  citing  9  Encyc.  of  Pl.  and  the  scire  facias  proceedings,  and  who 

Pr.  118.  is  not  shown  to  be  a  claimant  uodet 

1M«    6.  Kelley  v,  Hoats,  30  Ind.  the  mortgagor,  is  not  concluded  by  the 

App.  474.  judgment  io  the  scire  facias.    Nevil  v, 

S.  Koemerv.  Willamette  Iron  Works,  Heinke,  32  Pa.  Super.  Ct.  614. 

36  Oregon  90.  135.    7a.  An  Applioatioa  for  Leave  to 

199.    S.  Deck  v.  Whitman,  96  Fed.  Pay  into  Conrt  the  amount  due  on  the 

Rep.  873.  mortgai^e,  but  without  actual  deposit 

190.    4.  The  Bight  of  an  Adminis-  of  the  fund,  will  not  stay  the  mort- 

trator   to  Sue  need    not  affirmatively  gagee's  right  to  proceed  or  relieve  the 

appear  by  an  allegation  of  the  granting  mortgagor  from  payment  of  attorney's 

of  letters.     Lawrence  v.  Korn,  184  Pa.  commissions.    Streng  v.  Holyoke  Wa- 

St.  500.  ter  Power  Co.,  12  Pa.  Super.  Ct.  323. 

131.    7.  Nicholas  V.  Pui  nam  Mach.  13T.    1.  An  Affidavit  of  Deifonsealleg- 

Co.t  7  Northam  Co.  Rep.  (Pa.)  36.    See  ing  payment  is  sufficient  over  the  ob- 

also  Weigley  v,  Charlier,  9  Pa.  Dist.  jection  that  the  nature  of  the  defense 

670.  should  be  set  out.    Collins  v,  Hansen, 

The  waiver  must  be  clear  and  ex-  2  Penn.  (Del.)  155. 

plicit.   Pittsburgh  Bank  v.  Zweidinger,  The  Szistenoe  of  an  Attachment  or  of  a 

7  Pa.  Dist.  694.  DefiMtive  Aeknowledgment  te  an  Assign- 

10.  Kuhn  V.  Ogilvie,  6  Pa.  Dist.  102,  ment  of  the  mortgage  will  not  prevent 

holding  that  costs  of  an  appeal  were  a    scire    facias.     Streng    v,    Holyoke 

recoverable.  Water  Power  Co.,  12  Pa.  Super.  Ct. 

139.    S.  See  Western  Pennsylvania  323. 

Hospital  V,  Zweidinger,  29  Plttsb.  Leg.  8.   See   Kennedy  v.  Quigg,    6    Pa. 

J.  N.  S.  (Pa.)  393.  Super.  Ct.  53, 

133.  Za,  Hawthorn    v,    Sayers,   2  10.  Fisher  v,  Wannamacher,  2  Penn. 
Marv.  (Del.)  177.  (Del.)  32  (judgment  where  affidairit  is 

The  Kortgasor  Is  the  Only  Veoessary  not  filed  in  time). 

Defsndant,  if  living,  whether  ownership  An  Ezeentor  or  Administrator  is  not 

continues  in  him  or  not ;  and  if  dead,  required  to  file  an  affidavit  of  defense 

his  executor  or  administrator  is  the  where  the  cause  of  action  arose  l>efore 

proper    defendant.    Seals    v.   Roe,    2  tbe  death  of  the  testator  or  intestate. 

Penn.  (Del.)  381.  Mutual  L.  Ins.  Co.  v,  Tenan,  188  Pa. 

134.  S.  In  Pennsylvania^  in  a  pro-  St.  239. 

ceedinff  to  recover  possession  of  prem-  18.  A  Judgment  in  Short  Form  was  held 
ises  sold  under  a  scire  facias,  a  person  10  be  sufficieni  in  Wheelock  9.  Harding, 
in  poasession  who  was  not  a  party  to    4  Pa.  Super.  Ct.  21. 
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1S7.  ^h)  Kaiiner  of  8*19.  —  See  note  13. 

138.  (2)  Rule  Nisi  in  Georgia  —  (a)  In  Gtaina  —  Vatv«  nH  Fro- 
Medlng.  —  See  note  i. 

140.  (3)  Efectment  —  Nature  of  Remedy  —  la  Soim  WbtXm. 
' — See  note  12. 

141*  EfEeet  on  Bight  of  Bodemption,  —  See  note  I. 

143.  (4)  Writ  of  Entry  —  (a)  Vatvro  and  Inoldontf  —  la  IffMt  VOX 
to  Foroclooo.  —  See  note  5. 

146,  (0)  Partiai  —  aa.  Plaintiffs  —  HoUor  of  Logal  TItte.  —  See 
note  2, 

148.  Caotnl  Qno  Tniit.  —  See  note  5. 

1  ff7.  (5)  Entry  and  Possession  —  (a)  Whort  Xmplojid.  —  See 
note  I. 

(b)  Vatoro  of  Bntry  and  PoitaoiloB  —  OonttniotiTO  Batbir  thai  Utoral. 
—  See  note  4. 

1  ff8»  Aetloni  Aftor  or  Before  Entry.  —  See  note  4. 

1S9,  (d)  Who  Kaj  Enter  —  Personal  BepreientatiTee.  —  See  note  4. 

1A1«  WaiTor  of  Foreeloiare  —  B7  Expreis  or  Implied  AgreeaMnt.  —  SeC 
note  3. 

16k5,  (6)  Advertisement  and  Sale  under  Power  —  (h)  Vatan  ol 
Power.  —  See  note  3. 

137.  13.  Botioe  to  Mortgagor  Veoeo-  157. .  1.  Ross  v.  Leavitt,  70  N.  H. 
iary.  —  Hawthorn  v,  Sayers,  2  Marv.  602  (entry  and  peaceable  poMeaaioo, 
(Del.)  177;  Light-e^.  Zeller,  195  Pa.  St.    after  condition  brolcen,  forthe  space  of 

315.  one  year). 

Bnffleieney  of  AdTortlsement.  —  Omis-  4.  See  Long  v,  Richards,  170  Mass. 

sion  to  state  that  there  are  a  well,  an  120. 

orchard,  and  two  cisterns  on  the  place  158*    4.  It  is  otherwise  after  fore- 
has  been  held  not  to  be  safficlent  in  closure    by    entry.      Cuonlagham    v, 
itself   to  vitiate  the  sale.     Louser  v,  Davis,  175  Mass.  213.       ^ 
Light.  202  Pa.  St.  582.     Biit  similar  IM.    4.  See  Canaingham  v,  Davis, 
omissions  may  be  fatal  in  connection  175  Mass.  213. 

with  gross   inadequacy  of  price  aid  161.    S.  BeedptofPartor Allof  Doht 

failure  to  give  the  statutory  notice  to  —  Ross  v.  Leavitt,  70  N.  H.  602. 

the  mortgagor.     Light   v.  Zeller,   195  165*    S.  Mutual  Loan,  etc.,  Co.  v. 

Pa.  St.  315.  Haas,  100  Ga.  iii;  Ray  v,  Hemphill, 

138.  1.  The  Petition  Is  Filed  When  97  Ga.  563,  under  express  stipulation; 
Preoonted,  so  that  it  may  be  marked  Maslin  v,  Marshall,  94  Md.  480;  Caw- 
filed  alter  the  rule  is  granted.     Wynne  field  v,  Owens.  129  N.  Car.  286. 

V,  Stevens.  loi  Ga.  808.  Death  of  the  Mortgagor  does  not  revoke 

140.  18.  Kranszz'.  Uedelhofen,  193  the  power.  Muth  s^.  Goddard,  28Mont« 
111.  477;  Bradfield  v.  Hale,  67  Ohio  St.  237;  Carter  v,  Slocomb,  122  N.  Car. 

316.  See  also  Ameritan  Mortg.  Co.  v,  475;  Grandin  v,  Emmons,  10  N.  Dak. 
Milam,  64  Ark.  305.  223;  Sulphur  Mines  Co.  v,  Thompson, 

141.  1.  Bradfield  V.  Hale,  67  Ohio  93Va.  293.  C?n/>v,  Anderson  f.  Dicks, 
St.  316.  55  S.  Car.  398.  And  see,  in  Texas^  where 

14-I,    6.  Belief  Against  Dlseharge,  on  the  exercise  of  the  power  is  inconsistent 

the  ground  of  mistake,  is  not  available  with  the  administration  of  the  probate 

under  a  writ  of  entry  to  foreclose  the  laws,  Whitmire  v.  May,  96  Tex.  317; 

discharged  mortgage.    See  Stebbins  v,  Markham  v.  Wortham,  (Tex.  Civ.  App. 

Bobbins.  67  N.  H.  232.  1902)  67  S.   W.  Rep.  341;  Swearingeo 

146.     S.    Martel  v,  Desjardin,  93  v.  Williams,  28  Tex.  Civ.  App.  559; 

Me.  413.  Gillaspie  v.  Murray.  27  Tex.  Civ.  App. 

148*    5.  Martel  v,  Desjardin,  93  Me.  580;  Harris  v.  Wilson,  (Tex.  Civ.  App. 

413.  holding  that  a  cestui  que  trust  can-  1897)40  S.  W.  Rep.  868.     But  see  West* 

ttot  maintain  the  writ.  em  Union  TeL  Co.  v,  Hearne,  (Tes* 
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166.  See  note  i. 

(•)  XztroiM  «f  Power  —  aa.  In  Grnskal.  —  Cwpllanw  witk  ]lin»> 
tlrai  ia  Xortgaft  or  Stetnto.  —  See  note  2. 
VotUi.  —  See  note  5. 

167.  See  notes  i,  2. 

PttUio  or  PrlTftto.  —  See  note  5. 

hb.  Notice  of  Sale  —  Olyoet   of   GiTisg   Votloo  of  Mo,  —  See 
note  6. 

168.  To  Whom  Votioo  flhoold  Bo  (Htoii.  —  See  notes  I,  3. 
Pononal  Votieo.  —  See  notes  4,  6. 

Ciir.  App.  1897)  40  S.  W.  Rep.  50,  as  to  2.  Stafford  v.  Morse,  97  Me.  aaa  (re- 

the  death  of  the  wife  after  a  convey-  cording  of  notice). 

ance  of  community  property.  Statato   Held   IMroetary.  —  Green    v, 

Doitt  of  tho  Mortgagoo  dues  not  re-  Stevenson,  (Teno.  Ch.  1899)  54  S.  W. 

voice  the  power.     Taylor  v.  Carroll,  89  Rep.  loii.     See  also  Benton  County  v, 

Md.  32.  Morgan,  163  Mo.  661.    And  see  Knapp 

Insanity  of  tho  Mortgagor  will  not  of  v.  Anderson,  89  Md.  189,  holding  that 

itself  suspend  the  power.     Lundberg  the  contract  controlled  where  Che  notice 

V.  Davidson,  7a  Minn.  49.  provided  thereby  was  different  from  the 

Suhsoquont  Marriage  of  a  woman  will  statutory  notice, 

not  affect  her  ability  to  execute  a  previ-  5.  Ownor  May  Anthoriao  PrlTato  fldo. 

ous  power  of  sale.     Lide  v.  Park,  135  —  Cockriil  v.  Whitworth,  (Tenn,  Ch. 

Ala.  131.  1899)  52  S.  W.  Rep.  524. 

Loss  of  tho  Mots  and  Mortgage  does  The  Mortgagor  May  Adopt  a  Private 

not  destroy  the  power.     Bibb  r.  Crews,  Bale  after  it  is  made.    McKarsie   v. 

113  Ala.  617.  Citizens'   BJdg.,  eic,  Assoc.,  (Teon. 

1M«    1.  Male    v.    Longstaff,   9    S.  Ch.  1899)  53  S.  W.  Rep.  1007. 

Dak.  389.    See  also  Ray  v.  Home,  etc.,  6.  As  to  What  Is  a  SnAdont  Compli- 

Invest.,  etc.,  Co.,  98  Ga.  122,  holding  anoo,  see  Carroll  cr.  Hutton,9i  Md.379; 

the  words  employed  sufficient  to  confer  Wilson  v.  Wall,  99  Va.  353. 

power  upon  the  original  grantee.  An  Erronoons  gtatomont  of  Otkv  In- 

S.  Kelley  v,  Graham,  70  Ark.  490  enmbranoas  which  is  misleading  will 
(statute  requiring  appraisement);  tender  the  notice  bad.  Long  ».  Rich- 
Lewis  V,  Hamilton,  26  Colo.  263;  Siaf-  ards,  170  Mass.  120;  Hoffman  v,  Mc- 
ford  V,  Morse,  97  Me.  222  (compliance  Cracken,  168M0. 337:  Pearson  9.  Gooch, 
with  statute);  Clark  v,  Mitchell,  81  69  N.  H.  208;  Grace  v.  Noel  Mill  Co., 
Minn.  438;  Benton  County  v,  Morgan,  (Tenn.  Ch.  1901)  63  S.  W.  Rep.  246. 
163  Mo.  661  (statute  regulating  school-  But  purchasers  in  good  faith  without 
fund  mortgages);  Clark  v,  Burke,  (Tex.  notice  are  not  affected.  Way  v.  Dyer, 
Civ.  App.   1897)  39  S.   W.   Rep.   306;  176  Mass.  448. 

Bemis  v.  Williams,  (Tex.   Civ.   App.  16§.    1.  Nichols  9.  Tingstad,  10  N. 

1903)  74  S.  W.  Rep.  332;   Wilson  ».  Dak.  172. 

Wall,  99  Va.  3S3.  8.  Kellogg  v.  Dennis,  (County  Cc.) 

gtatnto  Hot  EotroaetiTO.  — Childs  v,  38  Misc.  (N.  Y.)  82. 

Hill.  20  Tex.  Civ.  App.  162.  4.  Bell  v.   Williams,  23  Tex.    Civ. 

Contrast   Provailing   over   Statnto.  —  App.407;  Marstonv.  Yaites,  (Tex.Civ. 

Williams  v,  Dreyfus,  79  Miss.  245.  App.  1901)  66  S.  W.  Rep.  867;  Fischer 

5.  Judge  V.  Pfaff,  171  Mass.  195,  as  to  v.  Simon,  (Tex.  Civ.  App.  1901)  66  S. 

a  trust  deed  executed  for  the  purpose  W.  Rep.  882;  Swain  v.  Mitchell,  27  Tex. 

of  extinguishing  a  debt.  Civ.  App.  62;  Georgi  v.  Juergen,  (Tex. 

167.    1.  Bell  V.  Williams,  23  Tex.  Civ.     App.     1902)    66    S.    W.     Rep. 

Civ.  App.  407  (statute  prevailing  at  the  873. 

time  when  the  deed  is  made).    See  also  6.  Kellogg  v.  Dennis,  (County  Ct.) 

Marston  v,  Vaites,  (Tex.  Civ.  App.  1901)  38  Misc.  (N.  Y.)  82. 

66  S.  W.  Rep.  867;  Fischer  v,  Simon,  As  to  SnAeioneyof  terloo  by  leaving 

(Tex.  Civ.  App.   1901)  66  S.  W.  Rep.  a  copy,  see  Brigham  v.  Connecticut 

882;  Swain  v.  Mitchell,  27  Tex.  Civ.  Mut.  L.  Ins.  Co.,  79  Minn.  350;  Cuc- 

App.  62.  ting  V.  Patterson,  82  Minn.  375. 
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VoL  IX.       FORECLOSURE  OF  MORTGAGES.  169-178. 
14I9.  FwtlBf  v«tioM  «f  late.  —  See  notes  2,  5. 

\7%.  Vtwipaptr  in  Whiah  Vttioe  «f  flato  Mvit  Appaftr.  —  See  notes  2, 3« 
171.  See  notes  i,  2. 

Dnr&tlM  «f  PaWoadMu  —  See  note  5. 
179.  See  notes  i,  2,  6. 
174.  StMrlptiaa  ttf  Mortgagt.  —  See  note  I. 
17ff,  See  notes  i»  5»  6. 

BtMription  of  Xortgmgad  Proptrty.  —  See  note  7. 
176,  See  notes  2,  4. 

178.  rr.  TiMB  OF  Sale  —  Hour.  —  See  note  3. 

169.  S.  FMliag  upon  the  Land  was  name  of  the  mortgagor  as  given  in  the 
held  Dot  to  be  required  in  McClendon  notice  was  not  the  English  equivalent 
V.  Equitable  Morig.  Co.«  122  Ala.  384.  for  her  true  name. 

S.  Bat  see  National  Loan,  etc.,  Co.  176.    1.  The  Statement  of  an  Xrrone- 

V,  Doreoblaser,  30  Tex.  Civ.  App.  148.  one  Page  of  the  Seoord  is  fatal.     Peaslee 

170.  2.  OmiMion   from   Papers    Hot  v.  Ridgway,  82  Minn.  288. 
Olrealaled  will  not  affect  the  validity  of  5.  8ehool-fand  Loan. —  In  Indiana  the 
the    notice.    Johnson    v.    Wood,    12s  statute  regulating  sales  under   moit- 
Ala.  350  gages  to  secure  loans  from  the  com- 

S.  For  Samples  el  MBeientCompUaneo  mon-school  fund  does  not  require  a 

with  the  Itatnte,  see  Brown  i/.  Went-  separate  notice  for  the  sale  under  each 

worth,  181  Mass.  49;  Trenery  v.  Ameri-  mortgage.     Richardson  v.  Hedges,  150 

can  Mortg.  Co.,  11  S.  Dak.  506.  Ind.  53. 

Votioe  nader  Contraet  Good.  —  Knapp  6.  Bat  as  to  (Hher  States,  see  Brown  v, 

V,  Anderson,  89  Md.  189.  Burney,   128  Mich.  205,  holding  that 

171.  1.  A  Paper  Vet  in  Oenend  Ciien-  an  error  in  stating  the  date  of  the  mort- 
lalion,  bat  devoted  to  the  interests  of  a  gage  is  not  material  where  the  correct 
limited  class  of  readers,  is  not  a  proper  date  of  the  record  and  the  volume  and 
medium  for  snch  notices.  Crowell  v.  page  thereof  are  set  out.  Baker  tf.Cun- 
Parker,  83  R.  1.  si*  ningham,  162  Mo.   134;   McCardia  v, 

t.  Stewart  v.  Hamilton  Bldg.,  etc.,  Billings,  10  N.  Dak.  373. 

Assoc.,  (Tenn.  Ch.  1898)  47  S.  W.  Rep.  7.  Yellowly  v.   Beardsley,  76  Miss. 

1106  (in  connection  with  Inadequacy  of  613,  holding  a  mere  reference  to  the 

price,  etc.).  record  of  the  deed  insufficient.     See 

i»  McMahan  v.  American  Bldg.,  etc.,  also  touching  the  sufficiency  of  descrip- 

Assoc.,  75  Miss.  96s;  Childs  v.  Hill,  20  tions,  Richardson  v.  Hedges,  150  Ind. 

Tex.  Civ.  App.  162.  53;    Carroll   v,   Hutton,  88   Md.  676; 

IMseretion  Is  Tested   in   the   Tmeteo  Grace   r.  Noel  Mill  Co.,  (Tenn.  Ch. 

where  the  only  provision  in  the  trust  1901)  63  S.  W.  Rep.  246. 

deed  is  that  the  time  and  place  of  sale  176.    2.  Moore  r.  Barksdale,  (Va. 

shall  be  *'  duly  advertised."    Wilson  1896)  25  S.  E.   Rep.  529,  holding  the 

9.  Wall,  99  Va.  353.  description  to  be  sufficient  though  it 

17li*    1.  ''flix  Tfmeo,"  once  In  each  may  not  be  necessary  to  sell  the  whole, 

week,  being  required,  the  advertise-  Property  Beleaaed  firom  tiie  Lien  must 

ment  need  not  be  for  foriy-cwo  days,  not  be  included.     People's  Sav.  Bank 

McDonald  v.  Nordyke  Marmon  Co.,  9  i'.  Wunderlich,  178  Mass.  453. 

N.  Dak.  290.  Grandin  v,  Emmons,  10  4.  See    Brown    v.    Went  worth,    181 

N.  Dak.  223.  Mass.  49. 

t.  Thirty  Oonaeontivo   Advertiionients  179.    8.  Lathrop  v.  Tracy,  24  Colo. 

Am  Vot  Bsqnirsd  by  snch  a  provision.  382. 

Hamilton  v.  Fowler,  (C.  C.  A.)  99  Fed.  The  Contraet  Controls,  and  not  the  stat- 

Rep.  18.  ute  governing  execution  sales.  Thomp- 

i.  Mallory  v.  Kessler,  18  Utah  11.  son  v.  Cobb,  95  Tex.  140. 

174L    1«  Mseropanej  in  Vamee.  —  See  Presunption  of  Postponement.  —  Mos- 

Richaitlsoa  v.  Hedges,  150  Ind.  53,  as  ness  v.  Lacy,  73  Minn.  283. 

to  sufficient  designation  of  school  fonds  The  Statute  Is  Hot   Betroaotive,    in 

•ecared  \>y  mortgage;  ZIotoecisski  v,  TVxax,  so  that  a  rec^uiiement  that  sales 

Smith,  117  Mich.  202,  where  the  vari-  be  made  on  a  certain  day  in  the  month 

ance  was  held  to  be  fatal  because  the  .cannot  be  applied  to  deeds  previonsly 
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178-183.  FORECLOSURE  OF  MORTGAGES.       VoL  IX. 

178.  Holidaj  or  flnnday.  —  See  note  7. 
dd.  Place  op  Sale.  —  See  note  ID. 

179,  See  notes  i,  2. 

1 80«  ee.  By  Whom  Sale  Conducted  under  Deed  of  Teust  —  ly  ftiftMi 
—  See  note  9. 

181.  Death  or  Disability  of  Tnutoo.  —  See  notes  7,  8. 

//,  By  Whom  Sale  Conducted   under  Power  op  Sale.  —  See 
note  9. 

183*  By  Assignee.  —  See  notes  I,  3. 

[By  SurviTor.  —  A  power  given  to  two,  coupled  with  an 
interest,  may  be  executed  by  the  survivor.     See  note  5a.] 

czr:iited.    Thompson  v.  Cobb,  95  Tex.  Hyde  v.  Hoffman,  (Miss,  igoa)  31  So. 

140.  Rep.  415. 

179.    7.  Mutual    F.    Ins.    Co.    r.  6.  New  York  Security,  etc.,  Co.  v. 

Barker,  17  App.  Cas.  (D.  C.)  20$.  Saratoga  Gas,  etc.,  Co..  88  Hun  (N.  Y.) 

10.  Statute  Controls  Contrast.  —  Kerr  569,  affirmed  157  N.  Y.  689;  Davis  v. 

V,  Galloway,  94  Tex.    641.     But    the  Converse,  (Tex.  Civ.  App.  1898)  46  S. 

statute  does  not  control  a  deed  made  W.   Rep.  910.    See  also  Converse  v, 

before  its  passage.    Chandler  z/.  Peters,  Davis.  90  Tex.  462. 

(Tex.  Civ.  App.  1898)  44  S.  W.  Rep.  0.  Ray  v.  Home,  etc..  Invest.,  etc., 

867.  Co  ,  98  Ga.   122:  Duffy  v.  Smith,  131 

In    County --Not  Applicable  to  RaiU  N.  Car.  38. 

road.  —  Craft  v.  Indiana,  etc.,  R.  Co.,  Sheriff  or  Dapaty.  —  Clark  v.  Mitchell, 

166  111.  580.  81  Minn.  438;  Morrissey  r.  Dean,  97 

179,    1.  Beitel  v.  Dobbin,  (Tex.  Civ.  Wis.  302.    See  also  Benton  County  9. 

App.  1898)  44  S.  W.  Rep.  299;  Chand.  Morgan,  163  Mo.  661,  under  a  atatule 

ler  V,  Peters,  (Tex.  Civ.  App.  1898)  44  requiring  a  copy  of  the  order  of  the 

S.  W.  Rep.  867  (unless  the  maker  in-  County  Couit. 

duces  or  acquiesces  in  a  sale  made  else-  Instmetions  from  tho  Mortgagoo  have 

where);  Fry  v.  Old   Dominion  Bldg.,  been  held  to  be  necessary.     Watson  v. 

etc.,  Assoc,  48  W.  Va.  61.  Lynch,  127  Mich.  365. 

2.  See  Jenkins  v,  Daniel,  125  N.  Car.  Svidenoe  of  Title  Heed  Hot  Bo  Filsd.  — 

161.  Erb  V.  Grimes,  94  Md.  92. 

190.  0.  Green  v,  Stevenson,  (Tenn.  The  Assignee  of  a  Foreign  Executor 
Ch.  1899)  54  S.  W.  Rep.  loii,  wherein  need  not  file  the  lauer*s  appointment, 
it  was  said,  however,  that  the  rule  does  though  such  filing  is  necessary  in  case 
not  preclude  employrment  of  an  agent  the  executor  exercises  the  power.  Cone 
to  perform  ministerial  acts;  Gillaspie  v.  Nimocks,  78  Minn.  249. 

tf.  Murray,  27  Tex.  Civ.  App   580.  1§9.    1.  Maslinv.  Marshall,  94  Md. 

191.  7.  A  Power  of  Substitution  Given  480;  Taylor  v.  Carroll,  89  Md.  3a;  Bab- 
in  the  Deed  must  be  executed  under  ihe  cock  v.  Wells,  25  R.  I.  23. 
conditions  and  in  the  manner  provided.  Pondoney  of  Votioo.  <—  Merrick  sr.  Pnt- 
See  Shahan  v,  Tethero,  114  Ala.  404*  nam,  73  Minn.  240. 

Craft    V.    Indiana,   etc.,    R.    Co..   166  The   Administrator   of    tho   AMigMO 

III.  580;  McNeill  V.  Lee,  79  Miss.  455;  under  an  assignment  for  Che  purpose 

Kelsay  v.    Farmers',  etc..   Bank,   166  of  sale  only  cannot  exercise  the  poaer 

Mo.  157;  Reynolds  r.   Kroff,   144  Mo.  of  sale.     Taylor  c.  Carroll,  8g  Md.  3a. 

433:  Perrinv.  Trimble.  (Tenn.  Ch.  1898)  As  tothoVeoossityof  BoeordingAfldgn- 

48  S.  W.  Rep.  125;  Keith  v,  Harbison,  monts,  see  Haihorn  r.  Butler,  73  Mton. 

(Tenn.  Ch.  1899)  52  S.  W.  Rep.  1109;  15. 

Bracken  V.  Bounds,  96  Tex.  200;  Bemis  8.  Tho  Assignment   of  Ono   Veto,  of 

V.  Williams,  (Tex.  Civ.  App.  1903)  74  several  secured,  does    no)    uke    the 

S.  W.  Rep.  332.  power  of  sale  out  of  the  mortgagee. 

A  Record  of  Substitution  is  required  Northern    Cattle    Co.    v.    Muaro,    83 

by   statute    in    Mississippi,     White   v.  Minn.  37. 

Jenkins,  79  Miss.  57;    Shipp  v.  New  ba,  Cawfield  v.  Owens,  199  N.  Car. 

bouth  Bldg.,  etc.,  Assoc,  81  Miss.  17;  286. 
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Vol.  IX.       FORECLOSURE  OF  MORTGAGES.  lSS-191. 

16S«  gg.  Order  in  Which  Property  Is  Sold  —  b   OtaffAl.  -^  See 
notes  I,  2. 

Iftlf  «ii  Hum  or  in  PrimIi,  —  See  notes  3,  4. 
18ff,  Ai  DtMrilMd  in  Mortgftf*.  —  See  notes  i,  5. 

8ftl«  SaiBAlmit  to  Satisfy  DoM.  —  See  note  ID. 
180.  hk.  Terms  of  Sale  — For  OMh  or  on  Orodit.  —  See  notes  2,  4,  7. 

188.  >i.  Adjournment  — Powor  to  A^ionm.  —  See  note  5. 

189,  Votioo  of  A4ioiinimont.  —  See  note  I. 

jf.  Who  May  Purchase  —  Purchase  by  Mortgagee  —  Whtn  Xort- 
fifoo  Kay  Vot  PnrohiiO  —  Oonontl  Bnlo.  —  See  note  4. 

191.  By  Tormi  of  Xortgago  or  by  Oonsont.  —  See  notes  I,  2. 

188.    1.  CarroU  r.  Hutton.  91  Md.  —  Marlio  v.  Sawyer,  (Teoo.  Ch.  1899) 

379;  Axman   v.   Smith,    156  Mo.  286;  57  S.  W.  Rep.  416. 

Hinton  V.  Pritcbard,  120  N.  Car.  i.  Tiolatioa  of  tbo  Biffbt  to  Priority  will 

t.  Brown  v.  Wentworth,  181  Mass.  not  be  permitted  by    permit  ling   the 

49.  debtor's  notes  to  be  taken  as  cash  in 

t.  Lazarus  v,  Caesar,  IS7  Mo.  199  complying  with  a  bid.    Coler  p.  Barth, 

(sale  en  masse  after  offer  of  separate  24  Colo.  31. 

lots).  188.  6.  Bof^isal  to  Postpone  tlio  talo 

C  Phelps  9.  Western  Realty  Co.,  89  has  been  held  to  constitute  no  ground 
Minn.  319;  Thompson  v.  Browne,  10  for  complaint  on  the  part  of  the  mort- 
S.  Dak.  344:  National  Loan,  etc.,  Co.  gagor.  Dunn  v,  McCoy,  150  Mo.  548. 
r.  Dorenblaser,  30  Tex.  Civ.  App.  148;  199.  1«  Safloioney  of  VoUoo. —  Mar- 
Old  Dominion  Invest.  Co.  v,  Moomaw,  cus  v.  Coilamote,  168  Mass.  56. 
(Va.  1896)  25  S.  E.  Rep.  540.  Advortlsoniont  of  an  A^Joammoat  Is  not 

Statntory   Provisions.  —  Mclntyre   v,  required  in  il/iiiJxarA»/////  by  any  abso- 

Wyckoff,  119  Mich.  557  (separate  sales  lute  rule  of  law,  and  seems  not  to  be 

of  distinct  farms).  necessary  where  the  agent  of  the  mort- 

18ft.    1.   Mutual    F.    Ins.    Co.    v,  gagor  requests  adjournments  and  has 

Barker«i7App.  Cas.(D.  C  )3os;  Mark-  notice    thereof.      Way   v.    Dyer,    176 

well  V.  Mark  well,  157  Mo.  326.  Mass.  448. 

i.  Tbo  Oljsstioii  May  Bo  Waived  by  4.  Woodruff  v.  Adair,  131  Ala.  530; 

failure  to  raise  it  in  time.    Wheeler  v,  British,  etc.,  Mort.  Co.  v,  Norton,  125 

McBIair,  5  App.  Cas.  (D.  C.)  375.  Ala.  522:  Diefenbach  v.  Vaughan,  116 

10.  Kirhy  v,  Howie,  9  S.  Dak.  471  Ala.  150;  Mason  v,  American  Mortg. 

(under  statute).  Co.,  124  Ala.  347;  American  Freehold 

lalo  to  Comply  with  Votioo  of  lalo  on  Land  Mortg.  Co.  r.  Pollard,  127  Ala. 
Prswlisi  —  In  Babcock  V.  Wells  2S  R.  227;  American  Freehold  Land  Mortg. 
I.  23«  it  was  held  that  where  the  mort-  Co.  v.  Pollard,  120  Ala.  i:  Copsey  v, 
gagee  bid  more  than  the  whole  debt  on  Sacramento  Bank,  133  Cal.  659;  Ssicra- 
each  parcel  the  mortgage  was  not  satis-  memo  Bank  r.  Copsey,  133  Cal.  663; 
fied  by  the  bid  on  the  first  parcel,  it  Whitaker  v.  Middle  States  Loan,  etc., 
appearing  that  the  bids  were  not  in-  Co  .  7  App.  Cas.  (D.  C.)  203;  Stand- 
tended  as  separate  sales,  the  manner  back  v.  Thornton,  io6Ga.  81;  Houston 
of  offering  the  lots  having  been  occa-  v.  National  Mut.  Bldg.,  etc.,  Assoc.,  80 
sioned  by  reason  of  the  fact  that  the  Miss.  31;  HoUister  v.  Buchanan,  11  S. 
notice  stated  that  the  land  would  be  Dak.  280. 
sold  **  on  the  premises.'*  A  Osstni  duo  Trvst  mav  purchase. 

18#.  t.  Hits  V,  Jenks,  16  App.  Cas.  Monroe  v,  Fuchtler,  121  N.  Car.  loi. 

(D.  C  )  530.    See  also  infra.  All.  4.  r.  See  also  New  Memphis  Gaslight  Co. 

(2)  Sale  an  Credit,  Cases,  10$  Tenn.  a68,  as  to  the  right 

i.  PayoMBt  Boqoirsd  on  8alo  Ibr  Gash,  of  a  director  as  bondholder  to  purchase. 

—  Color  V,  Barth,  24  Colo.  31;  Dwelle  191.  1.  Woodruff  v.  Adair,  131  Ala. 

9,  Blackshear  Bank,  115  Ga.  679;  Mc-  530;  Hunter  v,  Mellon,  ivj  Ala.  343; 

Karsie  v.  Citisens'  Bldg.,  etc.,  Assoc.,  Smith  v,  Lusk,  119  Ala.  394  (holding 

(Tenn.  Ch.  1899)  53  S.  W.  Rep.  1007.  that  the  right  passes  to  the  assignee  of 

7.  LotaofPorohaaoXoBoytoPQrohaior.  the  mortgage);  Mutual  Loan,  etc.,  Co. 
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199.  kk.  Purchase  by  Mortgagbb's  Attornby,  Clerk,  or  Other  Aonfr. 
—  See  note  4. 

tftlt  to  Aii«tioii6«r.  —  See  note  7. 
194L*  //.  PuRCHASK  UY  MORTGAGOR.  —  See  note  I. 

qq.  Purchase  by  Trustee.  —  See  notes  3,  5* 

198.  rr.  Affidavit  of  Sale  —  Sftot  of  AflldRTit.  —  See  note  2. 
900«  ss.  Form  and  Contents  of  Deed  —  OoTOuiiti  b7  Tnitio.  —  See 

note  I. 

//.  Grantor  in  Deed  —  In  OontrmL  —  See  note  3. 
909.  coioriC  —  See  note  9. 

904.  uu.  Grantee  in  Deed.  —  See  note  3. 

w.  Effect  of  Deed  —  In  SYidonoe.  —  See  note  5. 

905.  Tltlo  ConToyod.  —  See  notes  2,  3,  4. 

906.  See  note  4. 

• 

V.  Hrrs,  100  Ga.  HI.     See  also  Lachrop  Ala.  253;  Tew  v.  Henderson,  116  Ala 

»,  Tracy,  24  Colo.  382.  S45- 

A  Clanso  WaiTing  Irrognlarity  in  the  Colorado,  —  Ensley  v.  Fa^,  13  Colo. 

sale  is  not  intended  to  confer  a  righc  10  App.  452;   Carico  v.  Kliog,   11  Colo. 

purchase.     British,  etc.,  Mortg.  Co.  v,  App.  349. 

Norton.  125  Ala.  522.  Missouri.  —  Hume  v.   Hopkins,  140 

191.    2.  Austin  r.  Stewart,  126  N.  Mo.   65:    Butler    Bldg.,  etc.,   Co.    9, 

Car.   525.     See  also  Sherrod  v.  Vass,  Dunsworth,  146  Mo.  361. 

128  N.  Car.  49.  Texas,  —  Swain  r.  Mitchell,  27  TcE. 

199,  4.  But  see  Nutt  v,  Easton,  C!v.  App.  62;  McCreary  v.  Reliance 
(1899)  I  Ch.  873,  68  L.  J.  Ch.  367,  Lunsber  Co..  16  Tex.  Civ.  App.  45; 
a  firmfd  (igoo)  I  Ch.  29,  69  L.J.  Ch.  46.  Allen  v,  Courtney,  24Tez.Ciir.  App.  86. 

7.  Ageney  of  the  Anetioneor  for  the  Only  Prima  Faoio.  — Bent-Otero  Imp. 
Bidder  will  render  the  sale  voidable.  Co.  v,  Whitehead,  25  Colo.  354;  Wells 
Russell  V.  Roberts.  121  N.  Car.  322.  v.  Estes,  154  Mo.  291. 

194.  1.  Coleman  v,  McKee,  24  R.  995.    2.  Sale  Without   Itood.  — Mc- 

I.  596;  Kennedy  v.  De  Traflord,  (1896)  Clendon  v.  Equitable  Mortg.  Co..  m 

1  Ch.  762,  Ala.  384. 

S.  Brewer  v,  Harrison,  27  Colo.  349.  8.  Woodruff  v.  Adair,  131  Ala.  530; 

5.  Quirk  v.  Liebert,  12  App.  Cas.  (D.  Williamson  v,  Mayer.  117  Ala.  253; 
C.)  394;  Harrison  v,  Manson,  95  Va.  American  Freehold  Land  Mortg.  Co. 
593.  V,  Pollard,  120  Ala.  i;  Hunter  v.  Mel- 

199.    S.  Grand  Forks  First  M.  E.  len,  127  Ala.  343. 

Church  V,  Fadden,  8  N.  Dak.  162.  The  Lien  of  a  Soeond  Xortgage  is  trans- 

900.    I.Johnson    City    First    Nat.  f  erred  to  the  surplus.    Jackson  v.  Coff- 

Bankv.  Pearson.  119  N.  Car.  494.  hold-  man.  (Tenn.  1903)  7S  S.  W.   Rep.  718. 

ing  that  a  deed   without  warranty  is  See  also,  under  the  statute  in  il//ifii//^Ai 

sufficient  where  It  does  not  appear  that  requiring  the  mortgagee  to  file  an  afi* 

the  trustee  has  not  executed  the  pow.  davit  of  costs  in  order  to  hold  such 

ers  granted  in  the  trust  deed.  surplus,  Itasca    Invest.   Co.  v.  Dean, 

8.  McNeill  V.  Lee,  79  Miss.  455.     But  84  Minn.  388. 

it  may  be  01  hern  ise  under  express  pro-        4.  Sheridan  v.  Schlmpf.  iio  Ala.  475; 

visions  of  the  deed.     Woods  v,  Rozelle,  Dimmit  County  v.  Oppenheimer,  (Tex. 

75  Miss.  782.  Civ.  App.  1897)42  S.  W.  Rep.  1029. 

399.    9.  The  Snoeessor  of  tho  Bheriii;       An  After-aeqnired  Title  passes.   Hume 

where  the  sale  was  made  by  an  under-  v.  Hopkins,  140  Mo.  65. 
sheriff,  maymake  the  deed.    Morrissey       SahMqnent   Lioense   from  Owner  9e« 

V.  Dean,  97  Wis.  302.  stroyed.  —  Simpson  v,  Wabash  R.  Co., 

994.    8.  A  Certiiloate  of  Sale   to  an  145  Mo.  64. 
Sitate  llerely  is  invalid.     Kenaston  v.        906.    4.  See  Northwestern   Mortg. 

Lorig,  81  Minn.  454.  Trust  Co.  v.  Bradley,  9  S.  Dak.  49$. 

6.  A  Mama.  ^  Johnson  v.  Wood,  125  Title  Vet  AiEMted  1^  Irregnlazitiii. — 
Ala.  330;    Williamson  v.    Mayer,   117  Tew  e.  Henderson,  1 16  Ala.  545. 
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307,  Title  of  Mortgagee  Traneferred.  —  See  note  4. 

WW.  Who  Is  Bona  Fide  Purchaser,  and  His  Rights  —  Wlio  It  ftaolL 
— *  See  note  6. 

909,  Hie  Bighte.  —  See  notes  I,  4. 

911*  See  note  2. 

919*  xjr.  Remedies  of  Purchaser  for  Obtaining  Possession  ^-^  Fordble 
Bntry  and  Detainer.  —  See  note  3. 

914.  zz.  Remedies  Against  Purchaser  —  Speeifle  Performanee  or  Danagei. 
See  note  4. 

915.  4.  Election  of  Remedies  —  Methods  of  Foieclosnre  Generally 

Cnmiilatiye  —  a.  Exercise  of  Power  of  Sale.  —  See  note. 5. 

9 1 6.  See  note  i . 

91 7.  See  notes  2,  3. 

918.  e.  Ejectment.  —  See  note  5. 

Xortgagee'e  Lien  le  Acquired.  —  Green        916*    1.  Where  the  Tmetee  Sefoees  to 

V.  Stevenson,  (Tenn.  Cb.   1899)  54  S.  Aot,  a  beneficiary  may  sue.     Louisville, 

W.  Rep.  loii.  etc.,  R.  Co.  v.  Schmidt,  (Ky.  1899)  52 

907.   4.  See  Richardson  v.  Stephens,  S.   W.   Rep.  835;    Hull   v,   Schachter, 

122  Ala.  301,  as  to  a  sale  under  a  void  (Tenn.  Ch.  1899)  53  S.  W.  Rep.   1004. 

mortgage.  See  also  infra^  V.  i.  a.  (2)  {b)    Whtn 

0.  See  Beitel  v.  Dobbin,  (Tex.  Civ.  Bondholders  May  Foreclose, 
App.  189S)  44  S.  W.  Rep.  299,  holding        317.    2.  Conversely,  an  abortive  at- 

that  a  purchaser  at  a  sale  held  in  a  tempt  at  a  judicial  sale  will  not  prevent 

county  other  than  that  named  in  the  the  exercise  of  the  power  of  sale  in  the 

trust  deed  is  chargeable  with  notice  of  deed.     Converse  v.  Davis,  90  Tex.  462; 

the  invalidity  of  the  sale.  Lee  v,  British,  etc.,  Mortg.  Co.,  25  Tex. 

94H^.     1.  See  Van  Burkleo  v.  South-  Civ.  App.  481. 
western  Mfg.  Co.,  (Tex.  Civ.  App.  1896)        S.  But  see  Keith  v,  Harbison,  (Tenn. 

39  S.  W   Rep.  1085.  Ch.  1899)  52  S.  W.  Rep.  X109;  Martin 

4.  Hoots  p.  Williams,  116  Ala.  372.  v.  Kester,  49  W.  Va.  647;  Parsons- v, 

911.    2.  A  Sale  After  Payment  may  Snider,  42   W.  Va.  517.    Fry  v.   Old 

be  set  aside  in  equity.     Liddell  v.  Car-  Dominion   Bldg.,  etc.,  Assoc,  48  W. 

son,  122  Ala.  518.  Va.  61,  from   which   cases  it  appears 

913.  S.  In  Massachusetts.  —  Allen  t/.  that  in  a  proceeding  for  the  enforce- 
Chapman.  168  Mass.  442,  decided  under  ment  of  the  trust  deed  the  trustee  will 
the  statute  mentioned  in  this  note  not  be  allowed  to  proceed  out  of  court, 
in  the  original  article,  and  holding  that  See  also  Blackmar  v.  Sharp,  (R.  I.  1899) 
the  remedy  may  be  pursued  by  the  47  All.  Rep.  598,  Jephetson  v.  Green, 
mortgagee  as  granree  of  the  purchaser  22  Jl.  I.  276,  under  a  statute  in  Rhode 
at  the  sale,  against  a  tenant  of  the  /rAzW  for  the  ascertainment  in  a  court 
mortgagor  in  possession  under  a  lease  of  equity  of  all  claims  against  real 
made  subsequenilv  10  the  mortgage.  estate  in  a  suit  for  the  marshaling  of 

914.  4.  Correction  of  the  Deed  may  liens. 

be  permitted  in  an  action  to  recover  Where  Sale  Is  Not   Enjoined    or   the 

the    purchase   money.     Johnson   City  properly  is   not  impounded  in  a  suit 

First  Nat.   Banlc   v,   Pearson,   119   N.  attaclcing  the  trust  deed,  a  sale  may  be 

Car.  494.  made  under  the  power.     McClurg  v. 

9li.  6.  Conyers  v.  Frye,  (Tenn.  McSpadden,  lox  Tenn.  433;  Porter  v. 
Ch.  1900)  58  S.  W.  Rep.  1126;  Herrick  Duke,  99  Tenn.  24. 
V,  Teachoui,  74  Vt.  196;  Turner  v.  Court  Without  Jnriadiotlon  to  Foreelose. 
Southern  Home  Bldg.,  etc.,  Assoc.,  loi  — Where  the  suit  involving  the  prop- 
Fed.  Rep.  308,  41  C.  C.  A.  379.  See  erty  is  one  in  which  the  particular  court 
also  Warren  v,  Harrold,  92  Tex.  417.  has  no  jurisdiction  to  foreclose,  it  will 

Abandonment  of  the  Power  of  Sale  is  not  inteifere  with  the  power  to  sell  un- 

worked  by  nling  a  cross-bill  for  fore-  der  the  mortgage.   Craft  v.  Mechanics' 

closure.    I  ronton  Land  Co.  v.  Butchari,  Home  Assoc,  127  N.  Car.  163. 

73   Minn.  39.    See  also  Hamilton  v,  91§.    5.  Bradfield  v.  Hale,  67  Ohio 

Fowler,  (C.  C.  A.)  99  Fed.  Rep.  18.  St.  316. 
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990.  m.  AcTiov  — 2.  Hatnreof  Action  —  ^.  Whether  Suit 
Is  IN  Rem  or  in  Personam.  —  See  notes  6,  8. 

991.  c.  Miscellaneous  Points.  —  See  notes  i,  2. 

999.  3.  Aoomal  of  Kight  to  Foreeloie  —  ^i.  In  General. — 
See  notes  2,  3,  4»  5. 

CoTenant  Idmitiiig  Sight  to  FoneloM.  —  See  note  6. 
993.  Conitnwtioii  of  Xortgagt.  —  See  note  2. 
994*  Aoddont  or  Xiitftko,  Fravd,  WUtot,  DoUj.  —  See  note  I. 

ttipolatioA  for  lUtnrity  ofXntiro  Dobt  —  See  note  3. 

See  notes  i,  2. 
990,  SIffhta  of  Sopontto  Boadholdon.  —  See  note  4. 


6.  Reichert  v,  Stilwell,  17a  N.  6.  Central  Trast  Co.  v.  Worcteter 

Y.  83  (in  the  nature  of  a  proceeding  in  Cycle  Mfg.  Co.,  93  Fed.  Rep.  713,  35 

rem)\  Declc  v.  Whitman,  96  Fed.  Rep.  C.  C.  A.  547,  holding  that  the  mort- 

873.  gagor  only  can  object  to  prematurity 

••  Oatet  V,  Shuey,  25  Wash.  597.  of  action. 

Ml.    1.  Orcutt  V.  Polsley,  59  Neb.  933.    t.  Farnsworth  v.  Hoover,  66 

?175;  Lincoln  Mortg.,  etc.,  Co.  v.  Hutch-  Aric.  367;  Meyer  v.  Weber,  133  Cal.  681 

as,  55  Neb.  158;  National  L.  Ins.  Co.  (note    and    mortgage    construed    to- 

V.  Fitzgerald,  61  Neb.  692.    See  also  gether). 

Chadron   First  Nat.   Bank   v.   EngeU  934.    1.  Veerhoff  v.  Miller,  30  N.  Y. 

bercht,  57  Neb.  270.  App.  Div.  35s;  Goldman  r.  Ehrenreicb, 

t.  But  tho  Aetion  Is  on  a  Writton  In-  (Supm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.) 

■tnuBOBt  undor  8oal  within  the  meaning  433. 

of  the  Florida  statuie  of    limitations.  S.  See    Mooney    v,    Tyler,  68    Ark. 

Coe  fr.  Finlayson,  41  Fla.  169.  314;    Meyer  v.   Weber,   133  Cal.  681; 

t.  Kirk  V.  Van  Petten,  38  Fla.  Curran  v.  Houston,  201  111.  442;  Uedel- 


335;    Hartsuff  v.  Hall,   58   Neb.  417;  hofen  r.  Mason,  201  111.  465;  Sweeney 

Bradley  v,   Glenmary  Co.,   64  N.   J.  v.  Kaufman n,  64  111.  App.  151 ;  Caplice 

Eq.  77.     Compare  Sperry  v.  Butler,  75  Commercial  Co.  v,  Cassidy,  25  Mont. 

Conn.   369  (judgment  for    possession  81;  Sanborn  v.  Ladd,  69  N.  H.  221; 

Uiough  nothing  was  due  at  the  insii-  Arkenburgh    v.   Lake-side    Residence 

tution  of  the  suit).  Assoc.,  56  N.  J.  Eq.  102;  New  York 

Somand  Unneesisary.  —  Rogers  v,  St.  City;Baptist  Mission  Soc.  v.  Tabernacle 

Martin,  no  La.  80;  Sanoorn  v.  Ladd,  Baptist  Church,  (Supm.  Ct.  Spec.  T.) 

69N.  H.  221;  New  Jersey  Paper-Board.  17  Misc.  (N.  V.)  699;  Gore  v.  Da  iris, 

etc.,  Mfg.  Co.  V.  Security  Trust,  etc.,  124  N.  Car.  234;  Oaks  v.  Fisher,  20  Pa. 

Co.,  (N.  J.  1899)  42  All.  Rep.  746.  Co.  Ct.  74. 

A  CoTonant  to  Boloaso  Parts  of   the  335 •    1.  Bank  of  Commerce  v.  Sco- 

property  on  payment  therefor  has  been  field,  126  Cal.  156;  Curran  v.  Houston, 

held  not  to  extend  the  right  to  require  201   III.  442:   Sweeney  v.  Kaufmann, 

a  lease  beyond  the  time  of  the  filing  of  168  111.  233,  Holdroff  v,   Remlee,  105 

the  bill  to  foreclose.    Stone  v.  Billings,  111.  App.  671;  Northwestern  Mut.  L. 

167   111.  170;   Avon-by-the-Sea    Land,  Ins.  Co.  v,  Butler,  57  Neb.  198;  Na- 

etc,  Co.  V.  Finn,  56  N.  J.  Eq.  805.     But  tional  L.  Ins.  Co.  v.  Butler,  61  Neb. 

see  Hall  v.  Home  Bldg.  Co.,  56  N.  J.  449;  Eastern  Banking  Co.  v.  Seeley,  55 

Eq.  304.  Neb.  660:  Hothorn  v.  Louis,  52  N.  Y. 

S.  Jocelyn  v.  White,  201  111.  16;  Mil-  App.  Div.  218.  aj^mied  170  N.  Y.  576; 

ler  V.  Miller  Knitting  Co.,  (Supm.  Ct.  New  York  Security,  etc..  Co.  9.  Sara- 

Tr.  T.)  23  Misc.  (N.  Y.)  404;  Painter  toga  Gas,  etc.  Co.,  88  Hun  (N,  Y.)  569, 

r.  Wilson,  197  Pa.  St.  434;  Union  Trust  affirmed  157  N.  Y.  689;  Boigeol  ».  Eiga- 

Co.  V,  Chattanooga  Electric  R.  Co.,  loi  broadt,  (Supm  Ct.  Spec.  T.)  35  Misc. 

Tenn.  297.  (N.  Y.)  606. 

C  See  Reid  v.  McMillan,  189  111.  411.  t.  Votioo  of  Eloetlon  Hot  VouaUy  Vooot- 

5.  Breed  v,  Ruoff.  54  N.  Y.  App.  Div.  sary.  -  Smith  v.  Billings,  170  111.  543; 

142  (Involuntary  dissolution  of  a  build-  Curran  v.  Houston,  201  111.  442. 

log  and  loan  association):  Dickerman  936.    4.  See  Farmers*  L.  ^  T.  Co. 

V.  Northern  Trust  Co.,  176  U.  S.  181.  v.  New  York,  etc.,  R.  Co.,  150  N.  Y. 
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997.  Fendeney  of  Proeeedlngi  at  Law.  —  See  note  2. 

998.  *.  When  No  Time  for  Payment  Is  Specified  — 

(2)  Mortgages  for  Support.  —  See  note  3. 

c.  Extension  — (i)  In  General.  —  See  note  4. 
9S1«  d.  When  Two  Mortgages  Are  Held.  — See  note  5. 
9S9.  e.  Default  in  Payment  of  Instalments  of  Princi- 
pal—  I»  CkneraL  —  See  note  2. 

Stipulatioa  for  Matvity  of  Sntiro  Dobt.  —  See  note  3. 
9S4.  Ifbot  of  Foroolomiro.  —  See  note  3. 
9Sff«  Dofanlt,  When  Cnrod  by  Subooqiioiit  Tondor.  —  See  note  5- 

VUlvro  to  BzoroiBO  Opiioa  to  Boolaro  Wholo  Dobt  Duo.  —  See  note  6. 

/.  Default  IN  Payment  OF  Interest  —  (i)  Maturing 
Entire  Debt  —  Talidity  of  Provirioii.  —  See  note  7. 

9S7.  Ifbot  of  Tendor  Aftor  Dofitnlt.  —  See  notes  I,  2. 

410.     But  oee,  under  the  construction  whole  debt  is  to  mature  00  default  in 

of  the  particular    stipulations,   Long  the  payment  of  a  sum  when  dne  and 

Island  L.  &  T.  Co.  v.  Long  Island  City,  default  in  the  payment  of  taxes  when 

etc.,  R.  Co.,  85  N.  Y.  App.  Div.  36;  due,  the  whole  debt  is  not  due  unless 

Barnwell  v,  Marion,  54  S.  Car.  223.  these  two  conditions    concur.     Lewis 

9d7«    t.  See  National  L.  Ins.  Co.  v,  v,  Lewis,  58  Kan.  563.     But  see  John- 

Fitzgerald,  61  Neb.  692;  Leslie  v.  EUi-  son  v.  Irwin,  16  Wash.  652. 

ott,  26  Tex.  Civ.  App.  578  (mortgagee's  934.  S.  Darelius  v,  Davis,  74  Minn, 

claim  rejected  by  administrator).  345.    See  also  infra,  page  404,  note  3. 

939.    8.  Insnffldont  Support  will  not  935.    6.  Sykes  v.  Arne.  (Cal.  1897) 

be  enough  upon  which  to  declare  a  47  Pac.  Rep.  868  (tender  before  election 

breach  unless  the  moitgagee  demands  exercised). 

additional  support  or  at  least  uniil  the  But  Aftor  SxoreiBO  of  Zlootioa  the  fore- 
mortgagor  is  made  aware  of  the  re-  closure  proceeding  cannot  be  defeated 
quirementsof  the  mortgagee.  Calhoun  by  a  tender  of  matured  instalments, 
fr.  Calhoun,  49  N.  Y.  App.  Div.  520.  Lincoln  v,  Corbett,  31  Tex.  Civ.  App. 

4,  Seaton  v.   Fiske,    128    Cal.    549;  352. 

Bradley  v,  Glenmary  Co.,  64  N.  J.  Eq.  6.  Industrial  Land  Development  Co. 

77;  Nicholson  v.  Cinaue,  51  N.  Y.  App.  v.  Post,  55  N.  J.  Eq.  559. 

Div.  604.    See  also  iCransz  v.  Uedel-  7.  Meyer  v.   Weber,    133    Cal.  681; 

hofen,  193  III.  477;  Priest cr.Gumprecht,  Phelps  v,  Mayers,  126  Cal.  549  (con- 

81  N.  Y.  App.  Div.  631,  where  the  con-  struction  of  provision);  Fox  v.  Gray, 

sideration  failed.  105   Iowa  433;  Phillips  v.   Youmans, 

Bemaad.  —  Where  demand  is  made  (N.  J,  1898)  41  Atl.  Rep.  924;  Gore  v. 

as  required  and  time  for  payment  is  Davis,  124  N.  Car.  234  (construction  of 

then  extended  no  further  demand. is  provision). 

necessary.    Gray    v.    Robertson,    174  EzproM  Stipulation  Veoossary.  —  Cunc- 

111.  342.  berland  Island  Co.  v.  Bunkley,  108  Ga. 

931.    6.  Dixon  v.  Eikenberry,  (Ind.  756;  Pomeroy  v.  Woodward,  38  Ore- 

1903)  67  N.  E.  Rep.  915,  ciitHg  9  Encyc.  gon  212. 

OF  Pl.  and  Pr.  231.  See  also  Thorn p-  Benowal  of  tho  Voto  renews  a  pro- 
son  V.  Skeen,  14  Utah  209.  It  should  vision  which  gives  to  the  holder  the 
be  noted  that  the  word  "junior"  in  right  to  declare  the  whole  amount  due 
the  last  line  of  the  original  text,  on  on  default  in  payment  of  an  interest 
page  231,  is  a  misprint  for  *'  prior."  instalment.     Kleinsorge  v.  Kleinsorge, 

A  Xortgago  for  a  Defleionoy  need  not  133  Cal.  412. 

be  joiaed  in  an  action  on  a  mortgage  If  the  Intoroot  Koto  Is  Void,  the  princi- 

f or  the  debt.    Conklin  v.  Stackfleth.  65  pal  note  not  being  due  at  the  com- 

Kan.  310.  menceroent  of  the  suit,  the  action  10 

933*    8.  Fields  V.  Drennen,  115  Ala.  prematurely  brought.    Vermont  L.  St 

558;  Warren  v,  Harrold,  92  Tex.  417.  T.  Co.  v,  Teizlaff,  6  Idaho  105. 

5.  See  supra.  III.  3.  t^-  ^»  General,  937.    1.  O'Conner  v,  Meskill,  (N.  J. 
OoBevriiig   Dtfaulti.  —   Where    the  1898)  39  Atl.  Rep.  io6i, 
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937*  AooepUnoe  of  Inter«t  After  Default.  —  See  note  3. 
9S8,  SUtatory  ProTiiion  for  Stay.  —  See  note  I . 

Xortgagoo  Keod  Hot  Beolare  DeCaalt.  —  See  note  4. 
9S9«  Mortgage  May  Proyide  that  Principal  Debt  COiall  Not  Beoome  Dae.  — 

See  note  2. 

Szlatoiioe  of  Debt  Dne  firom  Mortgagee  to  Mortgagor.  —  See  note  3. 
When  Bondholder!  under   Trnst  Deed  May  Declare  Default.  —  See 

note  6. 

3410*   Option  Belong!  to  Mortgagee,  Hot  Mortgagor.  —  See  note  I. 

Formal  Deelaration  of  Default.  —  See  note  2. 

(2)  No  Stipulation  Maturing  Entire  Debt  —  In  GeneraL  — 
See  note '6. 
941.  See  notes  i,  3. 

949.  g.  Default  in  Payment  of  Taxes  —  irature  of  stipniar 

Hon.  —  See  note  i. 

937,    8.  RoBche  v,  Kosmowski,  61  2.  But  it  may  be  otherwise  where 

N.  Y.  App.  Div.  23.  payment  of  the  interest  in  arrears  is 

8.  Curran  v.  Houston,  201  111.  442  accepted  without  declaring  ihe  whole 

(acceptance  of  interest  due  on  a  coupon  debt  due.     Huston  v,   Fatka,  30  Ind. 

maturing  after  suit  founded   upon  a  App.  693. 

previous  default).     But  see  Mason  v.  6.  Silverman  v.  Silverman,  189  III. 

Luce»  116  Cal.  232;  Hustoa  v,  Fatka,  394;    Caldwell    v,   EUebrechi,   68   111. 

30  Ind.  App.  693.  App.  596:  Perry  v,  Fisher,  30  Ind.  App. 

Waiver  Question  of  Faot.  —  Van  Vlis-  261  (under  statute):  Warren  v.  Harrold, 

sing^en  v.  Lenz.  171  III.  162.  92  Tex.  417.     Contra^  Benjamin  Bank 

S^9«    1.  See  American  L.  &  T.  Co.  v.  Doherty,  29  Wash.  233. 

r.  Union  Depot  Co.,  80  Fed.  Rep.  36,  Option  May  Be  Contained  in  Koto  8e- 

decided  under  the  Washington  statute,  oured.  —  Fa rns worth  c.  Hoover,  66  Ark. 

4.  Farnsworth  v.  Hoover.  66  Ark.  367;  Bowman  v.  Rutter,  (Tex.  Civ. 
367;  Seymour  Opera  House  Co.  v.  App.  1898)  47  S.  W.  Rep.  52. 
Thurston,  18  Tex.  Civ.  App.  417.  See  941.  1.  Silverman  v.  Silverman, 
also  Bowman  v,  Rutter,  (Tex.  Civ.  189  111.  394;  Omaha  L.  &  T.  Co.  v. 
App.  1898)  47  S.  W.  Rep.  52;  Snohomish  Kitton,  58  Neb.  113.  See  also  Farns- 
First  Nat.  Bank  v,  Parker,  28  Wash,  worth  v.  Hoover,  66  Ark.  367. 

334.  8.  Long  Island  L.  &  T.  Co  v.  Long 

939.  2.  Union  Trust  Co.  v,  Chatta-  Island  City,  etc.,  R.  Co  ,  85  N.  Y.  App. 
nooga  Electric  R.  Co.,  loi  Tcnn.  297.  Div.  36;  Warren   v.  Harrold,  92  Tex. 

5.  Part  of  Loan  in  Mortgagee's  Hand.  417. 

—  But  the  mortgagee  cannot  declare  949«     1.  Afterpayment.  —  Themort- 

the  sum  advanced  to  be  due  prior  to  gagee  may  declare  the  debt  due  for 

maturity  of  the  note  while  he  retains  nonpayment  of  taxes  after  paying  them 

in  his  hands  a  part  of  the  loan  which  himself.    Rasmussen  v.  Levin,  28  Colo, 

is  in  excess  of  the  amount  of  accrued  448,  disHngmshing  Jacobs  v.  Swift,  8 

interest.     Savings  Bank  v.  Asbury,  117  Kan.    App.   857.  56   Pac.    Rep.    1127, 

Cal.  96.  which  was  decided  under  a  provision 

6.  Where  the  Diioretion  Is  Tested  in  that  required  the  taxes  to  remain  due 
Two  Traiteei  one  cannot  exercise  it  as  and  unpaid. 

against  the  other.  Farmers'  L.  &  T.  In  Hew  York,  where  there  was  pay- 
Co.  V.  Lake  St.  El.  R.  Co.,  (C.  C.  A  )  menc  before  service  and  no  injury  re- 
laa  Fed.  Rep.  914.  suited,  it  was  held  that  equity  would 
A  IDgoxlty  it  the  Bondholders  may  not  enforce  the  default.  Ver  Planck 
exercise  an  option  to  declare  ihe  princi-  r.  Godfrey,  42  N.  Y.  App.  Div.  i6. 
pal  due  on  default  in  the  payment  of  Where  Taxee  Are  in  Dispute  and  are 
interest.  Atlantic  Trust  Co.  v.  Crystal  subsequently  adjudged  to  be  crrone- 
Water  Co.,  72  N.  Y.  App.  Div.  539.  ous,  and  the  correct  amount  is  paid,  an 

940.  1.  Batey   r.    Waller,    (Tenn.  answer    setting   up    such    a    defease 
Ch.  X897)  46  S.  W.  Rep.  1024.  should  not  be  stricken  out.     Brill  v. 
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JMA.  4.  Abatement  and  Bevivor  —  a.  Death  of  Parties  — 
lA  OhftBMrj.  —  See  note  4. 

940*  Vpon  DMth  of  Mortgagor.  —  See  note  9. 

947.  *.  Another  Action  Pending.  —  See  notes  5,  6,  7. 

948.  c.  Former  Judgment  —  Judgment  at  Law  oa  vote.  —  See 
note  I. 

9S9.  IV.  VsvmB    AVD    Fobvx  —  1.  Locna  —  b.   Statutory 
Changes  Making  Foreclosure  Suit  Either  Transitory  or 

Local  —  (i)  Venue   Determined   at  Option  of  Plaintiff, — See 
note  I. 

955.  c.  Statutory  Changes  Making  Suit  Purely  Local 

—  (i)  In  General,  —  See  note  7. 

956.  (2)  Rule  Wlure  Land  Lies  in  Different  Counties  —  statu- 
tory ProrliioBi.  —  See  note  2. 

9S8.  (5)  Rule  Where  Mortgaged  Premises  Lie  in  Another  State 

—  (a)  In  OonoraL  —  See  notes  9,  10. 

Mary  A.  Riddle  Co.,  (N.  J.   1900)  4.7  It  Xado   Payable.  —  Spikes  v,  Brov^o, 

All.  Rep.  223.  (Tex.  Civ.  App.   1899)  49  S.  W.  Rep. 

M6.  CProeeodingoSiifpeiididXereiy.  725;   Branch  v.   Wilkens,  (Tex.   Civ. 

— Kronenberger  v,  Heinemaan»  104  111*  App.  1901)  63  S.  W.  Rep.  1083. 

App.  156.  Controlled  by  Contraot   of  Partieo. — 

Xzooatrix  Sopreooati  Sttato.  —  Dickey  Hawes  v.  Parrisb,  16  Tcz.  Civ.  App. 

V.  Gibson«  121  Cal.  276.  497. 

Aa  Aypoaraneo  by  the  Szoeatrix  obvi-  d53.    7.  Brown  v.  Holden,  120  Iowa 

atesthenecessiiy  of  summoas.     Union  191;  Sparics  t/.  Beyer,  5  Kan.  App.  721. 

Sav.  Bank  v,  Birrett,  132  Cal.  453.  An  Administrative  Order  for  Sale  may 

Upon  tho  Death  of  thoHnaband  pending  be  passed  in  another  county  if  the  hear- 

a  salt  to  foreclose  a  mortgage  convey,  ing  is  had  and  the  decree  pronounced 

ing  the  wife's  land  the  suit  may  proceed  in  the  county  where  the  land  lies.  Lip?- 

against  the    widow   and   ihe  trustee,  comb  v,  Hammett,  56  S.  Car.  549. 

Lawrence  v.  Armstrong,  (Tean.  Ch.  gammons  May  Ban  into  Other  Conntiet. 

1808)48  S.  W.  Rep.  403.  ^Sparks  v.  Beyer*  5  Kan.  App.  721; 

Mil.    9.   Kronenberger    v.    Heine-  Mitchell  v.  Fidelity  Trust,  etc.,  Co.. 

mann,  104  111.  App.  156;  Cronkhite  v.  (Ky.  1898)  47  S.  W.  Rep.  446. 

Buchanan,  59  Kan.  541;  Johnson  Loan,  356.    2.  Blitz  v,  Moran,  (Colo.  App. 

etc ,     Co.     V.     Ball,     7     Kan.    App.  1901)  67  Pac.  Rep.  1020  (county  where 

667.  greater  part  of  land  lies). 

SsMtttor  of  Jnnior  Mortgagee  May  In-  Iowa  and  Washington.  —  McDonald  v, 

terroao.  —  Smith  v.  Tarvis,  (Supm.  Ct.  Nashua  Second  Nat.  Bank,  106  Iowa 

Spec.  T.)  26  Misc.  (N.  V.)  507.  517  \citinfi  9  Encyc.  of  Pl.  and  Pr.  256, 

5147.    6.  Colby  9.  McClintock,  68  N.  and  holding  that  if  lands  situated  in 

H.  176.  different  counties  are  embraced  in  sev- 

i.  See  Commercial  Bank  9.  Kersh*  oral  mortgages  an  action  on  all  in  one 

ner,  lao  Cal.  495;  McKean  v,  German-  couniy  is  a  misjoinder,  waived  by  fail- 

Americao   Sav.   Bank,   118  Cal.   334:  ing  to  appear];  Commercial  Nat.  Bank 

Herburt-Craft  Co.  v.  Bryan,  (Cal.  1902)  v.Jobnson,  16  Wash.  536. 

68  Pac.  Rep.  1020:  Mallory  v.  Kessler,  959«    9.  A  Bill  to  Foreoloie  an  Eqni- 

18  Utah  II.    See  also,  where  the  stat-  table  Mortgage  on  an  interest  in  lands 

ate  was  held  to  be  inapplicable,  Otto  v.  in  another  state  is  in  rem  and  lies  only 

Long,  127  Cal.  471;  Pauly  v.  Rogers,  where  the  land  is.     Richard  v.  Boyd, 

121  Cal.  294:  Adams  v.  Wallace,  119  124  Mich.  396. 

Cal.  67;  St.  Helene  Sav.  Bank  v.  Mid-  10.  See  Mead  v.  Brockner^  82  N.  Y. 

dlekaaff,  113  Cal.  463.  App.  Div.  480,  holding  that  the  court 

7.  See  infra^  IX.  6.  d.  Leave  to  Sue,  may  secure   the  plaintiff's   rights   by 

MS*     1.  Sis  V,  Boarman,   11  App.  decreeing  a  conveyance,  inasmuch  as 

Cas.  (D.  C.)  116.  the  decree  of  sale  is  necessarily  inoper- 

MSI.    1.  Tens— Oonnty  When  Koto  ative  beyond  the  state. 
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959.  (b)  laUway  XortfftffM.  —  See  note  2. 

SMIO.  See  note  i. 

369.  2.  Court— a.  Inherent  Jurisdiction  of  Chancery 

—  Aadtat  Kutd  of  Equity  JorMieUon.  —  See  note  6. 

963.  Suintonr  ModifleatioBi.  —  See  note  3. 

b.  Jurisdiction  of  Various  State  Courts  in  Fore- 
closure Cases.  —  See  note  6. 

964.  See  note  i. 

c.  Jurisdiction   of    Federal   Courts    in    Fore- 
closure Cases  —  (i)  In  General.  —  See  note  4. 

See  note  2. 

'i\  Following  State  Practice.  —  See  note  7. 
jj  Conflict  of  Jurisdiction  Between  State  and  Federal 
Courts.  —  See  notes  6,  7. 
968.  V.  PAETIE8— 1.  PUintifi  — a.  Who  May  Foreclose 

—  (l)  In   Ordinary  Mortgages  —  (a)  Mo   XortftgM  —  GraM-Ull  Vf 
Itooad  Mttrtgafto.  —  See  note  2. 

969.  (b)  Joint  Xortgagoot  —  In  Goaorml.  —  See  note  I. 
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t.  loternatiooal  Bridjre,  etc,  Rep.  899;   Grove  r.  GroTe.  93  Fed. 

Co.  V.  Holland  Trust  Co.,  (C.  C  A.)  81  Rep.  865. 

^ed.  Rep.  43a  (bridge  between  United  7.  Knickerbocker  Trust  Co.  v.  Pena- 

Sutes  and  Mexico).  cook  Mfg.  Co.,  100  Fed.  Rep.  814;  Deck 


1.  So  in  Illinois.    Craft  v.  In-  v.  Whitman,  96  Fed.  Rep.  873. 

diana,  etc.,  R.  Co..  166  111.  580.    And  960.   6«  Waon romMJon  Ii  Jot  Tafci 

see  Mead  v,  Brockner,  82  N.  Y.  App.  by  the  federal  court,  as  in  a  proceeding 

Diir^8o,  citing  authorities  arguendo,  to  enforce  a  lien,  a  foreclosure  suit 

9M.    •.  See  Bullowa  v.  Orgo,  57  N.  may  be  brought  in  the  state   court 

J.  Eq.  438.  National    Foundry,    etc..    Works    v. 

niustratiott.  — 1  Bomody  in  Bond  and  Oconto  City  Water  Supply  Co.,   los 


[Ortgoffo  for  obtaining  judgment    is    Wis.  48. 
ot  exdu 


not  exclusive  of  the  remedy  in  equity.  7.  Appleion  Waterworks  Co.  v.  Cen- 

Eslava  v.  New  York  Nat.  Bldg.,  etc.,  tral  Trust  Co.,  (C.  C.  A.)  93  Fed.  Rep. 

Assoc.,  131  Ala.  480.  386. 

M8«    S.  But  see  Wear jr  v,  Wittmer,  In  Snboofiiont  Bankniplqr  Prsnosdlngi, 

77  Mo.  App.  546,  holding  that  the  statu-  the  bankruptcy  court  cannot  interfere 

tory  remedy  is  not  exclusive.  with  the  possession  of  a  receiver  of  a 

i.  Itatntis  in  Pari  Xatoria  Oonitmod  state  court  in  a  foreclosure  suit.    Car- 

Togothor.  —  Noerr  v,  Schmidt,  151  Ind.  ling  v,  Seymour  Lumber  Co.,  (C.  C. 

579.  A.)  113  Fed.  Rep.  483. 

Tbo  Title  to  Land  Is  not  involved.  969.    t.  Stockton  Sav.,  etc.,  Soc.  v. 

Reynolds  v.  Atlanta  Nat.  Bldg.,  etc.,  Harrold,  127  Cal.  6ia:  U.  S.  Mongage 

Assoc.,  104  Ga.  703.  Co.  v.  Marquam,  41  Oregon  391;  PhiU 

964.    1.  Whoro  tlio  Mortgagor  80U  lips  r.  Anthony,  47  S.  Car.  460. 

tho  Property  in  His  Lifetimo  the  probate  SIW,    1.  Pnrohaso  of  Prior  Xortgago 

court  in  Texas  has  no  jurisdiction  to  Ponding   Bait.  —  Where    husband   and 

foreclose.     Hanrick  v.   Gurley,  (Tex.  wife,  second  mortgagees,  are  defend- 

Civ.  App.  1899)  48  S.  W.  Rep.  994.  ants  in  an  action  to  foreclose  a  prior 

4.  DivoTM  Gitisonship  Has  Boon  DoouMd  mortgage,  pending  which  the  husband 

Inunatorial  where  the  court  has  already  purchases  the  first  mortgage  and  files 

acquired  possession  of  the  property,  an  amended  complaint,  no  injury  to 

Toledo,  etc.,   R.   Co.   v.    Continental  the  other  defendants  appears  where 

Trust  Co.,  (C.  C.  A.)  95  Fed.  Rep.  497.  the  wife  claims  the  fame  relief  In  a 

See  also   Metropolitan    Trust  Co.  v,  cross-complaint  as  is  claimed  by  ber 

Columbus,  etc.,  R.  Co.,  93  Fed.  Rep.  husband  in  his  amended  complaint, 

680.  even  conceding  that  the  wife  should 

9M.    %.  Merrihew  v.  Fort,  98  Fed.  have  been  made  a  plaintiff  because  she 
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971.  (o)  OwAtrs  of  Mortgagt  in  SeYtfaltj.  —  See  notes  I,  2. 
979.  (•)  Autgneai  of  Mortgsgo  —  aa.  In  General.  —  See  note  5. 

97S.  Aftignor.  —  See  notes  i,  2. 

975,  cc.  Charactek  op  Assignment  —  Anignmant  of  Delit  Only.  —  See 
note  7. 

976.  AMignmont  m  CoUataral  Boourity.  —  See  note  2. 
978*  dd.  Assignment  Pendente  Lite.  — See  note  i. 
979.  (g)  Svetios  ud  Sabrogatad  Lienors.  —  See  notes  3,  4. 

98#«  (h)  Pononal   EeprosonUtiTOf  —  aa.   In  Ordinary  Cases  —  Vsnnlly 
toly  Propor  Pnrti«.  —  See  note  4. 

989.  (i)  Guardians.  — See  note  10. 

was  joint  owner  of  the  second  note  and  not  acknowledged  the  objection  for  the 

mortgage.    Orange  Growers*  Bank  v.  absence  of  the  assignor  could  not  be 

Duncan,  133  Cal.  354.  raised  on  rehearing  on  error,  or  by  the 

971.    1.  Richardson  v.  O wings,  86  court  of  Its  own  motion. 

Md.  663  (in  summary  statutory  pro-  The  Assigneo  of  If otes  Is  If ot  Bamd  by 

ceedlng  by  petition).  a  suit  brong^ht  by  the  mortgagee  after 

S.  Guthrie  v.  Treat,  (Neb.  190a)  92  the  notes  were  transferred.    Connecti- 

N.  W.  Rep.  595.     Compare  Collins  v.  cut    Trust,  etc.,  Co.    v.   Fletcher,   61 

Mansfield,  7  Ohio  Cir.  Dec.  445,    13  Neb.  166. 

Ohio  Cir.  Ct.  258.  975.    7.  Bourke  v,  Hefter,  202  HI. 

9TSI.    6.    Ingham    v.    Weed,    (Cal.  321.     See  also  National  Bank  v.  Ex- 

1897)  48  Pac.  Rep.  318;  Cortelyou  v,  change  Bank,   no  Ga.  692;    Long  v. 

Jones,  133  Cal.  131  (assignee  for  col-  Long,  141  Mo.  352. 

lection);   Service  v.  Farmington  Sav.  976.    2.  Mc Arthur  v.   Magee,    114 

Bink,  62  Kan.  857:  Datr  v.  Spencer,  Cal.  126  (for  deficiency  after  foreclosure 

63  Neb.  89.    See  also  Burt  v.  Moore,  9  of  principal  mortgage);  J.  A.  Fay,  etc., 

Kan.  App.  885,  61  Pac.  Rep.  332;  Roy-  Co.  v,  Monroe  Nat.  Bank,  51  La.  Ann. 

alty  V.  Deposit    Bldg.,  etc.,    Assoc.,  613;  Seeley  v.  Wickstrom,  49  Neb.  730 

(Ky   1897)  40  S.  W.  Rep.  455;  Conklin  (though  the  debt  for  which  the  note  is 

r.  Buckley,  19  Wash.  262,  wherein  the  pledged  is  not  yet  dus);    Morgan  v, 

assignee  was  permitted  to  foreclose  a  South  Milwaukee  Lake  View  Co.,  97 

former  mortgage  which  had  been  can-  Wis.  27s. 

celed  and    surrendered    at    the    time  379.    1.  Eerivor  in  Kame  of  Assignee 

when  the  mortgage  assigned  to  him  After  Deorae.  — Walker  v.  Wayne  Cir- 

was  executed,  where  for  some  reason  cuit  Judge,  112  Mich.  384. 

the  defendant  was  allowed    to   elect  Betention  of  Assignor  Ifot  Prqndioial. 

which  of  the  two  mortgages  should  be  —  Orange  Growers'  Bank  v,  Duncan, 

foreclosed  and  elected  that  such  can-  133  Cal.  254. 

celed  mortgage  should  be  foreclosed,  979.    8.  See   Davison   v.  Gregory, 

equity,  in  such  a  case,  regarding  the  132  N.  Car.  389. 

first  instrument   as  assigned    to   the  4.  The  Mortgagee  of  Land  Conveyed  by 

plaintiff.  tlio  Mortgagor  may  foreclose  another 

d73«    1.    Ingham    v.    Weed,    (Cal.  mortgage  on  other  land  given  by  the 

1897)  48  Pac.  Rep.  318;  McNamara  v.  mortgagor  to  his  grantee  to  secure  the 

Clark,  85  IIU  App.  439;  Marsh  v.  Wells,  latter  against  liability  for  the  pavment 

89  111.  App.  485.  of  the  debt  secured  by  the  plaintiff's 

AMigBiBiiit  to  Sander  Assignor  Com-  mortgage.    Magill  v.  Brown,  20  Tex. 

Mtoat  WitBSis,  —  After   the   assignor  Civ.  App.  662. 

luui  testified,  a  motion  to  bring  him  in  380*    4.  Herrick    v.   Teachout,    74 

as  a  party  will  not  lie  sustained  for  the  Vt.  196. 

purpose  of  excluding  his   testimony  A  Residuary  Legatee  may  foreclose  if 

which  was    competent  when    it  was  the  executor  refuses.  Mulvey  f^.  Reilly, 

Siven.    Snyder   v.  Harris,  61    N.  J.  (Supm.   Ct.    Spec.   T.)  31    Misc.    (N. 

q.  480.  Y.)  10. 

t.  Langley  v.  Andrews,  132  Ala.  147,  999.    10.  Beach  v,  Peabody,  188  111. 

n'/k'M!f  9  Encyc.  OF  Pl.  AND  Pr.  373,  and  75:  Barnwell  v.  Marion,    54   S.   Car. 

holding  that  where  the  assignment  was  223. 
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•85.  (i)   Trustees  and  Beneficiaries,  —  See  note  6. 
986.  See  note  i. 

(2)  In  Mortgage  Deeds  of   Trust  —  (a)    TnttM    fliwiny 
Proptr  Plainilii:  —  See  note  6. 
988.  See  note  2. 

(b)  When  Bondliolden  Hay  ForaeloM  —  Itteal  of  TnutM  to  •■•.  — 

See  note  7. 

390.  See  note  i. 

Deatli  of  Traiteo.  —  See  note  2. 
991*  Foroelomre  for  Bofanlt  of  Intoroft.  —  See  note  2. 

Other  Partioi  —  Fellow  Bondholdon.  —  See  note  5. 
999.  Traetoee  VAmed  in  Mortgage.  —  See  notes  I,  4. 

995.  b.  Who    May    Not   Foreclose  —  (2)  Asstgnee   of 

Mortgage  Only.  —  See  note  5. 

997.  (3)  Heirs  of  Mortgagee  —  OrdinariljTi  in  Vnitod  tUtM.  —  See 
note  I. 

Where  there  le  Ho  Adminietration.  —  See  note  4. 

998.  After  Adminiitratlon  Completed.  —  See  note  2. 

395.    6.  See  also  Pium  v.  Smith,  56  Iron,  etc.,  Co.,  131  Cal.  187:  LooitWlle. 

N.  J.  £q.  468.  etc.,  R.  Co.  K  Schmidt,  (Ky.  1699)  $3 

Under  the  Code,  the  trustee  in  an  ex-  S.  W.  Rep.  835:  Schultte  v.  Van  I>oreo. 

press  trust  may  sue  without  joining;  64  N.  J.  Eq.  465. 

the  beneficiary.     Hardy  v,  Swigart.  25  390.    1.  General  Electric  Co.  v.  La 

Colo.  136.  Grande  Edison  Electric  Co.,  (C.  C.  A.) 

BiU  May  Be  Filed  hy  Owner  of  Beht.  —  87  Fed.  Rep.  590. 


Dorn    V.   Coll,    180    111.    397;    Sidney  2.  AppointBiont  of  Inaeeeior  by 

Stevens  Implement  Co.  v.  South  O^-  —  See  Giiffin  v.  Bansi,  26  N.  Y.  App. 

den  Land,  etc.,  Co.,  20  Utah  267.  where  Div.  553. 

the  trustee  under  the  statute  is  not  Ml*    8.  Schlatt  v.  Johnson,  65  llL 

vested  with  any  title.  App.  445;  Long  Island  L.  dt  T.  Co.  v. 

996.    1.  Owner  of   Koto  Tmitee.  —  Long  Island  City,  etc.,  R.  Co.,  65  N. 

When  the  complainant  is  owner  and  Y.  App.  Div.  36. 

holder  of  the  note,  and  Is  the  same  per-  5.  Michigan  Trust  Co.  p.  Red  Clond, 

son  named  as  trustee  in  the  deed,  he  (Neb.  1902)92  N.  W.  Rep.  900,  showing 

need   not  be  joined  also  as  trustee,  a  sufficient  allegation. 

Dearlove  v,  Hatterman,  102   III.  App.  M9,     1.  See  iit/m,  V.  9.  a.  (3)  (r) 

329.  Mvrtgage  Trustees, 

6.  IIlinoisTrust,  etc.,  Bank  V.Pacific  4.  Chattanooga  First  NaL  Bank  ». 
R.  Co.,  117  Cal.  332;  Grant  v,  Winona,  Radford  Trust  Co.  (C.  C.  A.)  80  Fed. 
etc.,  R.  Co  ,  85  Minn.  422;  Rumsey  v.  Rep.  569. 

People's  R.  Co..  154  Mo.  215;  Atlantic  S95.    6.  Manne  v.  Carlioo,49  N.  Y. 

Trust  Co.  ».  Crystal  Water  Co.,  72  N.  App.  Div.  276. 

Y.  App.  Div.  539;  Grand  Trunk  R.  Co.  397.    1.  Magel  v,  MilUgan,  150  Ind. 

V,  Central  Vermont   R.  Co.,  88  Fed.  582,  holding  that  it  is  necessary,  in  a 

Rep.  622.  bill  by  the  heir,  to  allege  parmenc  of 

A  Bondholder  Kay  Intonrene  where  the  the  decedent's  debts  and  settiemenl  of 

interests  of  the  trustee  and  such  bond-  the  estate  or  that  no  administration 

holder  have  ceased    to   be   identical,  has  been  granted. 

Central  Trust  Co.  r.  California,  etc.,  4.  After  Traafflar  by  the  AdaLristialer 

R.  Co.,  no  Fed.  Rep.  70.  to  the  Heir,  arhere  there  were  no  cied- 

d§§«    2.  Contra  where  a  discretion  itors  of  the  estate,  the  transfer  being 

to  sue  is  vested  in  two  trustees.    Farm-  ratified  by  the  conrt,  it  was  held  that 

ers'  L.  &   T.  Co.  v.  Lake  St.  El.  R.  the  heir  might  sue.    Plnmmer  v.  Park, 

Co.,     (C.     C.    A.)    122     Fed.     Rep.  6a  Neb.  665. 

914.  998.    t.  Fountain  v.  Walther,  66  111. 

7.  Citizens'    Bank  v.   Los    Angeles  App.  529. 

4fi6 


Vol.  IX.       FORECLOSURE  OF  MORTGAGES,  300-397. 
300.  2.  Defendants—^.  Who  Arb  NECESSARY  DEFENDANTS 

—  (l )  In  General —  (a)  SaniM  in  Whieli  Term  !■  VMd.  —  See  notes  3,  4. 
301.  (b)  DiflFeront  Batolts  of  Omitting   Parties  —  Otliir   litnort.  —  See 

note  8. 

303.  To)  Who  May  Object  for  OmiMion  of  Partios.  —  See  note  I. 
303.  (d)  How  Olgoction  Bboold  Bo  Bailed.  —  See  note  4. 

(2)  Owners  of  Equity  of  Redemption  —  (a)  la  Gtatral.  — 
See  note  6. 

305.  (b)  Original  Mortgagors.  —  See  notes  I,  3. 

(0)  Grantees  of  Mortgagors  —  oa.  In  General.  —  See  note  6. 
3#6.  Part  Pnrehaser.  —  See  note  I. 
307.  Holder  of  Gontraet  to  PnTohase.  —  See  note  6. 

bb.  Grantees-  by  Unrecorded    Conveyances  —  General   Bnle.  — 
See  note  10. 

MO.    S.  Indispensable  Parties.  — The  369;  Fox  v,  Robbins,  (Tex.  Ciy.  App. 

mortgaf^or  and  the  morigagee  are  the  1901)  62  S.  W.  Rep.  815. 

only  indispensable  parties  to  a  bill  sim-  The  Mortgagee's  Interest  Is  Bestrojed, 

ply  to  foreclose.     Tug  River  Coal,  etc.,  and  the  purchaser  alone  can  proceed 

Co.  V.  Brigel,  (C.  C.  A.)  86  Fed    Rep.  against  the  omitted  owner.     Green  v. 

818.  Mussey,  76  N.  Y.  App.  Div.  174. 

4.  Parties  Hot  Before  Conrt  Hot  Bound.  305.    1.  Brandow  v,  Vroman,  29  N. 

—  Venner  v.  Denver  Union  Water  Co.,  Y.  App.  Div.  598. 

15  Colo.  App.  495 ;  Landigan  r.  Mayer,  8.  Pitman  v.   Ireland,  64  Neb.  675 

33  Oregon  245;  Damon  z/.   Leque,  17  (intervention  by  the  mortgagor  for  the 

Wash.  573.  purpose  of  pleading  usury). 

301.    8.  In  Xentnokj.  —  See   under  6.  Goodwin  v,  Tyrrell,   (Ariz.  1903) 

the  statute  mentioned  in  the  original  71    Pac.    Rep.   906;   Johns   v,  Wilson, 

note  Guill  v.  Corinth  Deposit  Bank,  68  (Ariz.  1898)  53  Pac.  Rep.  583;  Walker 

S.  W.  Rep.  870,  24  Ky.  L.  Rep.  482.  v,  Warner.   179  111.   16;  Armstrong  v. 

An  Aadgnoe  under  an  Unreoorded  As-  Huftyr,  (Ind.  1899)  55  N.  E.  Rep.  443; 

ilgnment  is  barred  by  a  decree  fore-  Poole  v.  Garfield  L.,  etc.,  Co.,  4  Ohio 

closing  a  prior  lien,  his  assignor  being  Dec.    504;   Oppermann   cr.    McGowan, 

a  parly,  unless  the  assignment  is  re-  (Tex.  Civ.  App.  1899)  50  S.  W.  Rep. 

corded  before  the  deed  under  the  fore-  1078;  Centerville  v.  Fidelity  Trust,  etc., 

closure    proceedings.     Gillian   z'.    Mc-  Co.,  (C.  C.  A.)  118  Fed.  Rep.  332.    See 

Dowell,  (Neb.  1902)  92  N.  W.  RejJ.  991.  also  Hanrick  v.  Gurley,  (Tex.  Civ.  App. 

309.     1.  Partites  Hot  Aifeeted  by  the  1899)48  S.  W.  Rep.  994;  Hays  v.  Tilson, 

Omlssionof  Others  cannot  object  thereto.  18  Tex.  Civ.  App.  610,  as  to  the  in- 

Rhodes  v.  Missouri  Sav.,  etc.,  Co..  63  efficacyof  an  order  of  the  probate  court, 

111.  App.  77;  Patterson  v.  Mills,  121  N.  afier  the  death  of  the  mortgagor,  to 

Car.  258.  bind  his  grantee  where  the  latter  is  not 

A  Subsequent  Mortgagee  may  object  a  party. 

to  the  omission  of  the  mortgagor  by  306.    1.  Woodward  v.  Brown,  119 

objecting  to  the  manner  of  the  service  Cal.  283.    Compare  Fleischmann  v.  Tilt, 

upon  him.     Brandow  tr.  Vroman.  29  10  N.  Y.  App.   Div.  271,  directing  a 

N.  Y.  App.  Div.  598.  decree  so  as  to  foreclose  only  rights 

MS.  4.  Objeetion  to  Batifleation  of  acquired  subsequently  to  the  mortgage. 
the  Sale  for  omission  of  parties  holding  Grantee  of  Easement.  —  But  see  west- 
notes  secured  by  the  mortgage  appears  ern  Union  Tel.  Co.  v.  Ann  Arbor  R. 
to  be  the  method  of  raising  the  ques-  Co.,  (C.  C.  A.)  90  Fed.  Rep.  379. 
lion  in  the  statutory  proceeding  in  307.  6.  Titcomb  v.  Fonda,  etc.,  R. 
Maryland  by  ex  tarte  petition.  See  Co.,  (Supm.  Ct.  Spec.  T.)  38  Misc.  (N. 
Richardson  v.  Owings,  86  Md.  663.  Y.)  630.  quoiintr  9  Encvc.  OF  Pl.  and 

6.  Venner  v,  Denver  Union  Water  Pr.  307. 

Co.,  15  Colo.  App.  495;  Davis  v,  Lan-  10.    Complaint    Hot    DemumUt.  — > 

ier.  94  Tex.  455;   Nacogdoches  First  Thompson   v,  Richardson,  74    N.   Y. 

Nat.  Bank  v.  Hicks,  24  Tex.  Civ.  App.  App.  Div.  63. 
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SIO.  (3)  Parties  Necessary  to  Cut  Off  Liens  — {%)  H^in  of  Mort- 

fAfon  —  aa.  Prevailing  RuiA  —  See  note  2. 
SI  1«  ChutfdUn  of  H«ir.  —  See  note  8. 

bb.  Minority  Rule.  —  See  note  lo. 
319.  See  note  2. 

fb)  DeriMOt  or  Logatoot  of  Xortgagon  —  DoTiiatB.  —  See  note  6. 
S13«  (0)  Moitgago  Trnatooi.  —  See  note  3. 

316«  (f)  WlTOS  of  Mortgagor!  —  aa.  General  Rule.  —  See  note  4. 
S90«  bb.  When  Wife  Is  Not  Necessary  Party  —  Other  QuUiiofttioai.  — 
See  note  i. 

(g)  Hiuband  of  Femalo  Mortgagor.  —  See  note  4. 
391*  (h)  Subfoquoat  Xortgagoot  —  Oonoral  Balo.  —  See  note  I. 

399.  See  note  3. 

393.  Btmody  of  Omittod  Party.  —  See  note  7. 

394.  See  notes  2,  3. 

(i)  Snbioqiiont  Jndgmovt  Lionort  —  Oonoral  Balo.  —  See   note  4. 

310*    t.   Anrud    v,    Scandinavian,  gago  mast  record  his   mortgage  and 

American  Bank,  27  Wash.  16.    See  also  cause  himself  to  be  made  a  party,  un- 

Turner  v.  Southern  Home  Bldg.,  etc.,  der  statute  in   New  Jersey,    Sitiell  v. 

Assoc.,  loi  Fed.  Rep.  308,  41  C.  C.  Weelcs,  (N,  J.  1903)  55  Atl.  Rep.  244. 

A.  370.  Vnknown  Owners  of  Votes  secured  by 

81 1*    8.  But    see  American    Free-  the  trusi  deed  are  necessary  parties, 

hold  Land  Mortg.  Co.  v.  Peirce,  49  La.  St.  Louis  Brewing  Assoc,  v,  Geppart, 

ADn.390,  as  to  acceptance  of  service  by  95  111.  App.  187. 

the  natural  tutor  In  executory  process.  399.     3.    liiterrention.  —  The    per- 

10.    Finger     v.     McCaughey,     119  sonal  representatives  of   a    deceased 

Cal.  59.  junior  mortgagee  should  be  allowed  10 

819*    t.  Otherwise  where  a  home-  intervene  in  the  action  so  far  as  may 

stead  is  involved,  which  is  not  assets  be  necessary  to  entitle  them  to  notice 

io    the    hands    of    an    administrator,  of  sale  and  of  subsequent  proceedings. 

Walker  v.  Redding,  40  Fla.  124.  Smith  v,  Jarvis,  (Supm.  Ct.  Spec.  T.) 

0.  Tbo  Tmstoo  in  a  WUl  has  been  held  26  Misc.  (N.  Y.)  507. 

to  be  a  necessary  party.    Moir  ir.  Flood,  893«    7.  Capehart  r.  McGahey,  132 

66  N.  Y.  App.  Div.  544.  Ala.  334. 

813*  8.  Swenney  ».  Hill,  65   Kan.  In  Ohio.  —  So  as  to  the  right  of  a  pur- 

826  [citing  9  Encyc.  of  Pl.  and  Pr.  292,  chaser  at  a  foreclosure  sale  against  a 

313];    Hayes  v.  Owens,  69  111.  App.  judgment  lienor.     Kelley  v.  Houts,  30 

553:  Moyse  v,  Cohn,  76  Miss.  590;  Chat-  Ind.  App.  474. 

unooga  First  Nat.  Bank  v,  Radford  334.    2.  Milmo  Nat.  Bank  v.  Rich. 

Trust  Co..  (C.  C.  A.)  80  Fed.  Rep.  569.  16  Tex.  Civ.  App.  363. 

316*    4*  In  Oaso  of  Oommnnity  Prop-  8.  Milmo  Nat.  Bank  v.  Rich,  16  Tex. 

•rty  both  husband  and  wife  are  neces-  Civ.  App.  363. 

aary  parties.    Dane  t.  Daniel,  23  Wash.  4.  Hibernia  Sav.,  etc.,  Soc.  v,  Lon- 

379.  don,  etc..    F.  Ins.  Co..  138  Cal.  257: 

890.    1.  See  Morgan  v,  Wickliffe,  Campbell  v.  Bane,  119  Mich.  40:  Gam- 

72  S.  W.  Rep.  1122,  24  Ky.  L.  Rep.  2104.  mon  v,  Johnson,  126  N.  Car.  64;  Wil- 

Whoro  Homoitoad  Sights  Aoomo  After  liams  r.  Wilson.  42  Oregon  399. 

tho  Xoftgago  the  wife  need  not  be  made  A  Priori,  such  creditor  has  a  right  to 

a  party.     iCnhnert  v,  Conrad,  6    N.  relief  in  the  foreclosure  suit.    Hibernia 

Dak.  215.  Sav..  etc.,  Soc.  v,  Loncfon,  etc.,  F.  Ins. 

4.  Garrison  v.  Parsons,  (Fla.  1903)  33  Co.,  138  Cal.  257. 

So.  Rep.  S35-  ^  Judgment  Creditor  of  tho  Mortgagor*! 

991,    1.  Capehart  v.  McGahey,  132  Grantor  is  not  a  necessary  party.    Car- 

Ali.  334.    See  also  Wallace  v.  Ever-  roll  r.  McKaharay,  35  N.  Y.  App.  Div. 

shr  1,  (1899)  I  Ch.  891,  68  L.  J.  Ch.  415.  582. 

A  Xortgagso  widir  an  Vnrooordod  Mort-  Jndgmont  Lienor  Kay  Oomo  In.  —  Vaa 
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895.  See  note  i. 

0)  aabMquont  Xaehuiiot*  Lianon.  —  See  note  3. 
890,  (k)  Tax  PorehAMn.  —  See  note  4. 

897*  (m)  Prior  Ineombnuieers  —  Vot  OMtrallj  "Stnmnxy  Ptftiat.  —  See 
note  3. 

890,  Prop«r  Purtiat.  —  See  note  I. 

880*  Whsro  Satire  Estate  Ii  to  Be  Bold.  —  See  note  5. 

889.  b.  Who  Are  Not  Necessary  Defendants — {i)  Mort- 
gagor Having  Conveyed  Premises  —  etntral  Bule.  —  See  note  i. 

834*  (3)  Mortgagee  Having  Assigned  Mortgage  —  Oeatna  B«l§. 
—  See  note  2. 

83S.  Qvalifloatioiif  of  Bnle.  —  See  note  3. 

8S0,  (4)  Personal  Representative  of  Deceased  Mortgagor  — 
(a)  Bide  that  Ee  Is  Vot  Veoeesary  Party.  —  See  note  !• 

887.  (b)  Bole  that  Penonal  BepreeentatiTe  Ii  VeooMarr  Purtj.  —  See 
note  3. 

Meter  v.  Savage,  60  S.  W.  Rep.  646,  399«    1.  Van  Loben  Sels  v,  Buaaell, 

22  Ky.  L.  Rep.  1476;  Smith  v.  Alleo,  131  Cal.  489. 

loS  Ky.  368,  allowing  judgment 'credit-  A  SabMqnont  Lienor  Oaimot  Ooaptl  a 

ors  to  file  a  cross- petition  in  la  tiion.  prior     incumbraqcer     to     foreclose. 

«I95«    1.  Pnrohaier  ludor  Ezooation.  ThreeCuot  v,  Hillman,   130  Ala.   244; 

—  Bisbse  v.  Carey,  17  Wash.  224.  Garrett    v,   Peirce,   74  111.  App.  225; 

8.  In  Texas  sach  omitted  party  may  Wytheviile  Crystal   Ice,   etc.,  Co.   v. 

foreclose  his  lien,  bat  subject  to  the  Frick  Co.,  96  Va.  141. 

previous  mortgage  lien.    Citizens  Nat.  330.    fi.  First  Nat.  Bank  v.  Tamble, 

Bjiak  V.  Strauss,  29  Tex.  Civ.  App.  407.  (Tenn.  Ch.   1900)  62  S.  W.  Rep.  308; 

3^.    4.  But  see  Williams  tr.  Cooper,  Conyers  v.  Frye,  (Tenn.  Ch.  1900)  58 

124  C\\   666.  S.  W.  Rep.  1126. 

A  Defendant  Xortgagee  Owning  a  Tax  3M«    1.  Grove  v.  Grove,  93  Fed. 

Cardfioate  must  set  up  his  claim  for  Rep.  865  Uiting  9  ENCva  oF  Pl.  and 

taxes.     Crawford    v.    Redd,    7    Kan.  Pr.  332J;  I)e  Cunto  v,  Johnson,  (Colo. 

App.  770.  App.  1902)  70  Pac.  Rep.  955 ;  Armstrong 

In  Vebraska.  —  Western  Land  Co.  v,  v,   Hufty,  (Ind.   1899)  55  N.  E.   Rep. 

Buckley,  (Ned.  1902)  92  N.  W.  Rep.  443;    Phelps  v.  Farmers'  Nat.  Bank. 

1052.  (Tex.  Civ.  App.   1900)  56  S.  W.  Rep. 

397.    8.  Williams  v.    Cooper,    124  1003.    See  also  Hohl  v.  Reed,  (Kan. 

Cal.  666;  Romberg  v,  McCormick,  194  App.  1898)  53  Pac.  Rep.  676. 

III.  305;  Hibernian  Banking  Assoc,  v,  334*    8.  Alexander  v.  Ransom,  (S. 

Lavr,  88  III.  App.  18;  Big  Sandy  Lum-  Dak.  1902)92  N.  W.  Rep.  418. 

ber  Co.  v.  Kuteman,  (Tex.  Civ.  App.  335.    8.  See  Green  v.  McCord,  30 

1897)  41  S.  W.  Rep.  172.  Ind.  App.  470,  holding  that  failure  to 

Kortgago  ytj  Orantoe  of  First  Kort-  demur  to  the  complaint  is  a  waiver  of 

gagor.  —Where  the  mortgagor's  grantee  the  objection. 

gives  back  to  him  a  mortgage  to  secure  336*    1.  Hall  v.  Metcalfe,  72  S.  W. 

the  grantor  on  account  of  the  assump-  Rep.  18,  24  Ky.  L.  Rep.  1660  (widow 

tion  of  the  first  mortgage  debt  by  the  and  heirs  sufficient  where  no  personal 

grantee,  in  a  suit  to  foreclose  the  last  estate  was  left);  McMahan  v,  Davis, 

mortgage,   the    first   mortgagee    is    a  10  Ohio  Cir.  Dec.  467,  19  Ohio  Ctr.  Ct. 

necessary  party.     Wait  v,  Getman,  32  242  (personal  representaUves  necesaary 

N.  Y.  App   Div   768.     See  to  the  same  parties  only  where  a  personal  judg- 

effect  Rudolf  v.  Burton,  85  N.  Y.  App.  ment  for  a  deficiency  is  sought  against 

Div.  312.  the  estate). 

In  Kontndky  where  prior  lienors  are  337.  8.  Eslava  v.  New  York  Nat. 
made  parties  under  the  statute  they  Bldg.,etc.,  Assoc.,  121  Ala.  480;  Simon 
must  show  their  right  by  answer  and  v,  Sabb,  s^  S.  Car.  38,  holding,  how- 
cross -petition.  James  v.  Webb,  71  S.  ever,  that  the  personal  representative 
W.  Rep.  526,  24  Ky.  L.  Rep.  1328.  of  a  grantee  who  is  not  liable  lor  the 
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389.  Admiaiitration  Vot  VtMiMry.  —  See  note  I. 

S4S.  (6)  Receivers.  —  See  note  2. 

S44,  Lmt6  to  lUke  BMeiT«r  Bifendant.  —  See  note  4. 

(7)  Stockholders  and  Corporate  Officers  —  Stoddioldan  Ota- 
—  See  note  6. 


S47*  f8)  Subsequent  Lessees  —  OoMnd  Bula.  —  See  note  2. 
3S1.  (10)  Parties  Contingently  Interested.  —  See  note  I. 

Banudndtttneii  in  7m,  —  See  note  3. 
3S9*  (11)  Miscellaneous  Parties.  —  [An  Obligor  in  tho  Bond  who  is 
not  a  party  to  the  mortgage  is  not  a  necessary  party  to  the  fore- 
closure suit.     See  note  2a.'] 

c.  Who  Are  Proper  Parties  —  in  Qonuid.  —  See  note  3. 

Ono  Who  Eu  Conyayod  Land.  —  See  note  5* 
Intonrantion  by  Propar  Partiai.  —  See  note  7. 

S58.  d.  Who  Are  Not  Proper  Parties  — (i)  Adverse  and 
Paramount  Claimants  —  (a)  Gonaral  Bnla.  —  See  note  3. 

mortgage  debt  is  not  a  proper  party  Ala.  595;  Raritan  Sav.  Bank  v,  Linda- 
defendant,  ley,  58  N.  J.  Eq.  214. 

Wliara  tha  Bntira  Eitata  Haa  Baan  Bot  8.  A  Party  Liabla  tot  tba  Babt  ar  a 

Apart  to  the  use  of  the  family  as  ex-  Dafieianay  is  a  proper  defendanu    Se- 

empt  or  as  a  homestead,  the  adminis-  curiiy  L.  &  T.  Co.  v.  Mattern,  131  Cal. 

trator  is  not  a  necessary  party.   Browne  326;     Kuener    v.     Smith,     108     Wis. 

V,  Sweet,  137  Cal.  333.  549. 

SW«  1.  See  Loeper's  Succession,  Though  a  Dafioianay  Jndgmant  Casnat 
105  La.  773,  as  to  tlie  right  to  foreclose  Ba  Bandarad,  as  in  Aew  Jersey,  sue- 
by  executory  process.  cessive  grantees  are  proper  parties  for 

843.  8.  In  tha  Fadaral  Conrt,  where  the  purpose  of  attending  the  account 
the  property  is  already  in  the  hands  of  and  protecting  themselves  at  the  sale, 
receivers  in  a  creditor's  suit  they  need  Field  v.  Thistle,  58  N.  J.  £q.  339, 
not  be  technically  made  parties  to  the  affirmed  t)o  N.  J.  Eq.  444. 
foreclosure  bill.  Grand  Trunk  R.  Co.  6.  See  Kennedy  v,  Quigg.  6  Pa. 
r.  Central  Vermont  R.  Co.,  88  Fed.  Super.  Ct.  53,  holding  that  a  mortgagor 
Rep.  633.  who  bad  conveyed  the  premises  with 

844.  4.  Bills  to  Foraeloaa  Diifarant  an  agreement  to  defend  against  usury 
Xortgmgao  in  the  federal  court  are  not  could  not  be  deprived  of  the  right  to 
necessarily  independent  suits.  Ameri-  defend  on  that  ground  by  a  release  of 
can  Surety  Co.  v,  Worcester  Cycle  Mfg.  personal  liability  filed  by  the  plaintiff. 
Co.,  go  Fed.  Rep.  773.  7.  Cooper  v.  Mohler.  104  Iowa  501; 

6.  See  Gunderson  v.  Illinois  Trust,  Blanshard  v.  Schwartz,  7  Okla.  23. 

etc..  Bank,  199  III.  433.  On  Motion  for  Distribntion  a  lienor  who 

84T*    8.  In  Vaw  York,  however,  the  was  not  a  party  has  no  standing  by  io- 

court  has  no  power  to  remove  before  tervention.    Clark,  etc..  Invest.  Co.  v, 

the  expiration  of  his  term  a  tenant  who  Way,  53  Neb.  204. 

was  in  possession  under  a  valid  lease  M3«    8.  Cadj^  v.  Purser,  131  CaL 

from  the  mortgagor  prior  to  the  fore-  553;  Peachy  v.  Wiiter,   131  Cal.  316; 

closure  action  and  who  was  not  a  party  Wilson   v,  California  Bank,  13I  Cal. 

to  such  action.     Davidson  v.  Weed,  3i  630;  Murray  v.  Etchepare,  129  Cal.  318: 

N.  Y.  App.  Div.  579.  Ennis  v.  Wolff,    194   III.  420;  Parlin, 

Ml.    1.  Robinson  v.  Columbia  Fi-  etc.,  Co.  v.  Galloway,  95  III.  App  60: 

nance,  etc.,  Co.,  (Ky.  1898)  44  S.  W.  Joslin  v.  Williams.  61  Neb.  859;  Boon 

Rep.  631;  Dunham  v.  Doremus,  55  N.  r.   Padgett,  (N.  J.  1903)  54  All.  Rep. 

J.  Eq.  511;  Rutledge  v.  Fishburne,  66  859;  Fleischmann  r.  Tilt.  10  N.  Y.  App. 

S  Car   155.  D^^-  271;    Branch  v.   Wilkens,   (Tex. 

3.  See  Hodges  v.  Walker,  76  N.  Y.  Civ.  App.  1901)  63  S.  W.  Rep.  1083: 

App.  Div.  305.  Wolf  V.  Harris,  20  Tex.  Civ.  App.  99: 

8ft9,    9tf.   O'Conner  v,  Nadel,   117  Kizer  r.  Caufield,  17  Wash.  417. 
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8S4.  nivfltntioiit.  —  See  note  5. 

8S4I.  IMimlsial  as  to  Impropw  Party.  —  See  note  I . 

857.  (b)  Minority  Bnlo.  —  See  note  4. 

3<S8.  See  notes  2,  3. 

860.  ^2^  Creditors  Without  Liens,  —  See  note  5. 

861.  (3)  Miscellaneous  Parties.  —  See  note  3. 

Diamiflial  of  Intorrtntion  for  Want  of  Intorott.  —  See  note  5. 

869.  3.  Additional  Parties  —  Brining  in  Parties.  —  See  note  3. 
808.  VI  Obioival  PBOCEB8 — 1.  Form  and  Contents  of  Summons 

or  Subpoena  —  Statsment  of  Amount  Claimed.  —  See  note  2. 

869*  flhimmons  on  Cross-eomplaint.  —  [If  the  complaint  raises  the 
question  of  priority  between  junior  lienors,  summons  on  the  cross- 
complaint  is  not  necessary.     See  note  3^1.] 

2.  Service— ^1.  Actual  —  (i)  In  General — Appearanoa  as 
WaiTor  of  SoTTloe.  —  See  note  7. 

867.  yn.  Pleabivob  —  1.  Bill,  Petition,  or  Complaint  —  a. 
Formal  Requisites  — (i)  In  GeneraL  —  S^^  notes  2,  3. 

M4.     9.  Holders   of   Tax    Titles—  369.     8.    Newhall     v.     Livermore 

Proper  Defendants.  —  Appletoa  Water-  Bank,  136  Cal.  533. 

works  Co.  V.  Ceotrai  Trust  Co.,  (C.  C.  After  Dedkee,  and  sale  made  and  con- 

A«)   93    Fed.   Rep.   2S6;    Commercial  firmed,  services  of  summons  on  a  new 

Bank    r.    Sandford,     99    Fed.     Rep.  defendant  without  any  pleadings  bring. 

154.  ing  his  rights  into  the  litigation  cannot 

Improper   Defendants,  —  Smith    r.  affect  such  rights.     Eastman  v,  Cain, 

Kenay«  89  III.  App.  393.  51  Neb.  786. 

ChMo  ia  WUeh  Bale  Does  Vot  Apply.  363.    2.  Orcutt  v,  Polsley,  59  Neb. 

—  Larremore  v.  Squires,   (Supm.   Ct.  575. 

Spec.  T.)  30  Misc.  (N.  Y.)62:  Farmers',  365.    8a.  Thompson  v,  Harlow,  150 

etc.,   Nat.   Bank  v.  Gates,  33  Oregon  Ind.  450. 

388;  Conkitn  v.  La  Dow,  33  Oregon  In  Kentadky  the  plaintiff  may  state 

374.  in  his  petition  the  liens  held  by  others, 

L   Smith  V,   Kenny,   89  III.  and  summons  on  their  cross-peiition 


App.  393.  is  not  necessary;  but  one  merely  named 

MT«    4.  Provident  Loan  Trust  Co.  in  the  caption  of  the  petition  as  a  de- 

V,  Marks,  59  Kan.  330:  Busenbark  v.  fendant,  the  petition  not  stating  that 

Park.  6  Kan.  App.  i.  he  has  a  lien,  and  who  acquired  his 


S.   So    also    in     Washington,  Hen  pending  the  suit,  cannot  enforce 

Gates  V.  Shuey,  35  Wish.  597;  Johnson  his  lien  without  summons.     Mitchell 

V.  Irwin.  16  Wash.  653.  v.  Fidelity  Trust,  etc.,  Co.,  (Ky.  1898) 

S.   CoBfljdng   Interest    Foredosed.  —  47  S.  W.  Rep.  446. 

Where  a  particular  Interest  of  such  de-  A  Personal  Judgment  for  a  Defleieney 

fendant  is  sought  to  be  foreclosed,  as  requires  summons.  Southward  s^.Jaml* 

his  interest  as  heir,  though  he  sets  up  son,  66  Ohio  St.  290. 

adverse  title  it  is  proper  to  limit  the  AfEnnative  Belief  Against  a  Defttnlted 

decree  to  the  interest  of  the  defendant  Defendant  requires  service  of  process. 

as  heir.     Equitable  Mortg.  Co.  v.  Fin.  Bartmess  v.  Holliday,  37  Ind.  App.  544. 

ley,  133  Ala.  575.  7.  Security  L.  &  T.  Co.  v,  Boston, 

ft.   Louisville    Trust    Co.    v,  etc..  Fruit  Co.,  126  Cal.  418;  Clarke  v. 


Louisville,  etc,  R.  Co.,  84  Fed.  Rep.  Chamberlin,  70III.  App.  363;  Audretsch 

539.  56  U.  S.  App.  208.  V.  Hurst,  126  Mich.  301  (in  statutory 

Mi.    8.  laOalifomialndorsershave  mortgage  foreclosure);  Nelson  v.  Ne- 

been  held  to  be  proper  parties      Hub-  braska  L.  &  T.  Co.,  63  Neb.  549;  Stuy- 

bard  9.  University  Bank,  135  Cal.  684.  vesant  v,  Weil.  (Supm.  Ct.  Spec.  T.) 

8.  See  U.  S.  Trust  Co.  r.  Western  36  Misc.  (N.  Y.)  445. 

Contract  Co.,  (C.  C.  A.)  81  Fed.  Rep.  367,    8.  See  Dunn  v,  OXonnor,  53 

454.  N.  Y.  App.  Div.  73. 
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367.  (2^  Ambiguity  and  Uncertainty,  — See  note  4. 
308.  (3)  Multifariousness  and  Misjoinder  —  (b)  Wkm  YorMlwirt 
Bill  Is  Xidtifiuriaiu.  —  See  note  7. 

S09,  (0)  Whtn  FoTMlotiira  Bill  !•  Vot  MoltlDuioiii.  —  See  notes  5,  6. 

S70.  See  note  3. 

871,  b.  Names  of  Parties.  —  See  note  7. 

S7a.  c.  Specific  Allegations  — (i)  Execution  and  Delivery 

—  No  Teohnleal  Form  Beqnlred.  —  See  note  2. 

367.  S.  Upon  ihe  same  principle,  see  of    the    defendants    were    coacerned. 

also  Kenaston  v.  Lorig,  81  Minn.  454;  Shrigley  v.  Black,  59  Kan.  487. 

Carling  v,  Seymour  Lumber  Co.,  (C.  C.  Setting  fortti  as  one  cause  of  action 

A.)  113  Fed.  Rep.  483.     But  in  Fields  z/.  several   notes  secured    by  the    same 

Cobbey,  22  Utah  415,  it  was  held  that  mortgage.    Seattle  Trust  Co.  9.  Kerry, 

an  action  to  quiet  title  and  determine  19  Wash.  389. 

an  adverse  claim   could  not  be  con-  Where  the  same  debt  is  secured  by 

verted  into  a  foreclosure  proceeding.  the  original  mortgage  and  subsequent 

As  to  Estoppel  After  Deoroo  to  claim  agreements  and  deeds  of  security  upon 

title  by  reason  of  any  mistake  in  the  various  assignments  and  sales  of  the 

complaint  which  was  not  misleading,  original  mortgage  and  debt.     Miller  tr. 

see  Strie^el  v  Harding,  12  S.  Dak.  342.  McLaughlin,  (Mich.   1903)    93  N.   W. 

4.  See  County  Bank  v.  Gold  tree,  129  Rep.  435. 

Cat.  160;  Bonestell  v,  Bowie^  128  Cal.  A  cause  of  action  to  enforce  the  mort- 

511,  in  which  cases  the  complaints  were  gage  and  one  to  recover  upon  the  per- 

held  to  be  sufficient.  sonal  liability  of  the  mortgagor,  where 

369.    7.  Olin   r.  Arendt.  35  N.  Y.  the    mortgagee    had    purchased    tax 

App.  Div.  529.  claims  in  order  to  protect  his  interest, 

369.  6.  Security  L.  &  T.  Co.  v,  and  under  the  statute  acquired  a  lien 
Mattern,  131  Cal.  326;  Whiting  v.  for  such  taxes  which  was  secured  by 
Clugston,  73  Minn.  6;  McCormick  v.  his  mortgage.  Endress  v.  Shove,  no 
Blum.  4  Tex.  Civ.  App.  9  (as  to  differ-  Wis.  133. 

enl    judgments   against   different  de-  3T1.     7.   Xiitake   in   Lotttr — Una 

fendants).  Bonaas.  —  Where   the   plaintiff,   **  CaU 

6.  Herman  v.  Felthousen,  T14  Wis.  der,"  was  described  as  *' Callder  *' in 

423.  a  mortgage  securing  notes  payable  to 

Whether  the  Title  Is  Hold  in  Trust  for  "  Calder,"  the  identity  of  the  plaintiff 

the  mortgagor  may  be  litigated  as  an  with  the    mortgagee  and   payee   was 

incidental   question    necessary   to    be  held  to  be  sufficiently  disclosed.    Wll* 

settled   before  sale    of   the    property,  son  v.  Calder,  8  Kan.  App.  856,  55  Pac. 

Metropolitan  Trust  Co.  v.  Columbus,  Rep.  553. 

etc.,  R.  Co.,  93  Fed.  Rep.  689.  3T9.    8.   Avormonto  Hdd   Snftfltait 

370.  3.  Other  Instanoos  where  there  —  Stow  v.  Schicfferly,  120  Cal.  609,  as 
was  held  to  be  no  misjoinder  are  the  to  the  execution  by  an  administratrix 
following:  pursuant  to  order  of  court,  and  holding 

One  proceeding  to  foreclose  several  that  all  the  proceedings  leading  to  the 

instruments,  each  embracing  a  note  and  mortgage  need  not  be  set  out  in  the 

also  a  mortgage  on  the  same  property,  complaint;  Wagnon  v.  Pease.  104  Ga. 

delivereJ   to   the  same  person  at  the  417,  holding  that  it  is  sufficient  to  set 

same  time.     Sams  v.  Derrick,  T03  Ga.  out  the  terms  of  an  order  by  a  court  of 

678.  competent  jurisdiction  authorizing  a 

Claiming  as  trustee  and  individually,  trustee  to  make  a  mottgage,  without 

where  the  enforcement   of  the  same  alleging  that  the  trustee  was  regularly 

lien  is  sought,  the  issue  being  the  same  and  lawfully  appointed,  etc. 

in  both  instances.     Metropolitan  Trust  Authority  to  Groate  the   Bondid   In- 

Co.  V.  Columbus,  etc.,  R.  Co.,  93  Fed.  dobtednass    which    the    mortgage   was 

Rep.  689.  given  to  secure  may  be  shown  under  a 

Where  the  transaction  of  borrowing,  general  allegation  that  the  bonds  were 

mortgaging,  renewing,  and  extending  duly  issued  and  that  the  mortgage  was 

was  a  single  transaction  so  far  as  all  duly  executed  by  the  corporation.     IIU- 
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575,  [Married  W«nu.  —  If  the  complaint  shows  that  the  note 
and  mortgage  were  executed  by  a  married  woman  without 
alleging  the  only  conditions  under  which  such  person  could  be 
liable,  it  is  demurrable.     See  note  2aJ] 

Tt99L  —  See  note  4. 

(2)  Setting  Out  Debt.  —  See  note  6. 
374.  See  note  i. 

37«i*  (3)  Description  of  Mortgaged  Premises  —  (b)  MUMqr  — 
aa.  In  General.  —  See  note  2. 

576,  See  note  i. 

bb.  Reference  to  Extraneous  Instruicents See  note  5* 

378.  (5)  Allegation  of  Nonpayment  —  (»)  im  etainL  —  See 
note  I. 

380*  (b)  ATcrmant  of  Bomand.  —  See  note  I. 

nois  Trust,  elc.  Bank  v.  Pacific  R.  Co.,  County  v.  Meadows,  (Tex.  Civ.  App. 

115  Cal.  a85.  1897)  43  S.  W.  Rep.  326. 

3TS.    %a.    Simon    v.    Sabb,    56    S.  374«    1.  But  see  Creech  v.  Abaer, 

Car.  38.  106  Ky.  239. 

4.  XMitalt  in  the  Xortgaj^a  have  been  For aaSzampla  of  a  Soflflftont  Complalat, 

held  to  be  sufficient  to  prove /n'ma/oW^  see    Savings    Bank    v.    Asbury,    117 

the  execution  of  the  note.    Andrews  Cal.  96. 

V.  Reed,  (Kan.  1897)  48  Pac.  Rep.  29.  AdmiiiioiiB  in  the  Complaint  bind  the 

See  also  infra^  VIII.  3.  a.  Production  plaintiff.      Klalone   v.   Roy,    118    Cal. 

of  Bond  or  Note.  512. 

6.  Whitaker  v.  Middle  States  Loan,  87ft.    2.  Instanees  of   Inflolont  Do- 

etc.,  Co.,  7  App.  Cas.  (D.  C.)  203.  seriptions.  —  See  Williamson  r.  Mayer, 

Uador  the  GhMoery  Praetloo  it  is  other-  117  Ala.  253;  Eslava  v.  New  York  Nat. 

wise.     Jocelyn  v.  White.  201  III.  16,  Bldg  ,  etc.,  Ass^c  ,  121  Ala.  480;  Crow 

eitinfi  9  Encyc.  of  Pl.  and  Pr.  373,  and  v.  Kellman,  (Tex.  Civ.  App.  1902)  70 

tUsttnguisking  the  rule  laid  down  In  the  S.  W.  Rep.  564. 

text  in  the  original  article  and  the  cases  376*    1.  Cerman    Sav.,    etc.,    Soc. 

cited  thereto.  r.   Kern,   38    Oregon    232.    See    also 

OroiB  oomplaint  in  Foreoloouro.  —  State  OXonner  v,  Nadel,  117  Ala.  595 ;  Grand 

BIdg.,  etc.,  Assoc,  v.  Brackin,  27  Ind.  Trunk  R.  Co.  v.  Central  Vermont  R. 

App.  677,  where,  in  the  absence  of  de-  Co.,  88  Fed.  Rep.  622. 

murrer,  an  omission  was  cured  by  the  Whoro  Dssoription  in  Xortgago  Itaolf 

finding.  Is  Incorrect  —  Caston  v.  McCord,  130 

Oodo  Provisions.  —  Chadron  First  Nat.  AU.  318;  Keys  r.  Lardner,  59  Kan.  545 

Bink    V.  Engelbercht,   57    Neb.   270;  (amendment  asking  correction  of  mort- 

Lincoln  Mortg.,  etc.,  Co.  r*.  Hutchins,  gage). 

55  Neb.  158.  6.  Peachy  v.  Witter,  131  Cal.  316. 

XxhIUto  Control  AllogationB.  —  Dorn  878.    1,  ButseeHoldrofl  v.  Remlee, 

V,  Bissell,   180   III.  73;  Armstrong  v,  los  III.  App.  671. 

Douglas  Park  Bldg.  Assoc.,   176  111.  Xatnrity  of  tho  Dobt  Xnst  Bo  Oown. 

298.  — Newhall    v,     Sherman,     124    Cal. 

Tho  OlJMtion  Hay  Bo  Waived  b/  fail-  509. 

ure  to  raise  it  in  time..    James  v.  Webb,  7or  Ezamplco  of  SnAoiont  Allogationii 

71  S,  W.  Rep.  526,  24  Ky.  L.  Rep.  1382;  see  Luddy  v.  Pavkovich,  137  Cal.  284; 

Scottish  American  Mortg.  Co.  v.  Reeve,  O'Connor  v.  Stone.  (Ky.  1897)  43  S.  W. 

7    N.    Dak.   90;    Washington    Invest.  Rep.  483;  Durland  v.  uurland,62  Neb. 

Assoc,  r.  Stanley,  38  Oregon  319.  813;  Sun,  etc.,  Bldg.,  etc.,  Assoc,  v, 

lonutorial  Yariaaeo  in  Booeri|don  of  Buck,  36  N.  Y.  App.  Div.  637;  Ruther- 

Boto. —  Dorn  v.   Bissell,    180    III.    73  ford  v.  Johnson,  49  S.  Car.  465;  Grand 

(cared  by  failure  to  object  when  note  Trunk  R.  Co.  r.  Central  Vermont  R. 

is  offered);  Allen  v,  Hollingshead,  155  Co.,  88  Fed.  Rep.  622. 

Ind.  178  (complaint  treated  as  amended,  380.    1.  Citizens' Bank  v.  Los  An- 

in  absence  of  objection);    Montague  geles  Iron,  etc.,  Co.,  131  Cal.  187. 
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880*  (6)  Alleging  Performance  of  Conditions  and  Accrual  of 
Right  to  Sue  —  Eleotton  to  DeoUra  Wliola  DeM  Bus.  —  See  note  4. 

38 1  •  FortolMore  of  Mortgago  Exaoatod  by  Doeodont  —  Preooatattoa  «f  Gbia, 
Sto.  —  See  note  i. 

389,  PtrfoniiMioo  of  Conditioni  Proeedont.  —  See  note  3. 

(7)  Allegations  Regarding  Plaintiff "  s  Title  ^{^  Ime«Mnl. 
—  See  note  6. 

383.  (b)  Wliora  PUOiitiir  Ii  Aitignoo  of  Mortgagoo  —  aa.  SuFFicncMnr  op 
General  Averment.  —  See  notes  4,  5. 

385.  (8)  Allegations  as  to  Other  Proceedings  at  Law.  —  Sec 
note  5. 

386.  See  note  i. 

380.    4.   Barney  v,   McClancy,    15    Bo  Ssfiolnit.  —  See  Royalty  v.  Deposit 


Colo.  App.  63.  But  see  Wheeler  v, 
Foster,  8a  lit.  App.  153;  White  v. 
Gracey,  (Fla.  1903)  34  So.  Rep.  223, 

The  Bight  to  BoeUro  the  Bobt  Bus  m  ust 
be  pleaded.  Jocetya  v.  While,  201  111. 
16 :  Beach  v.  Shanley,  35  N.  Y.  App. 
Div.  566. 

SappUmontal  Bill.  —  Election  after 
commencement  of  a  suit  for  which  a 
part  only  had  matured  should  not  be 
brought  into  the  suit  by  amended  bill, 
but  by  supplemental  bill;  but  the  ob- 
jection is  waived  by  failure  to  plead, 
answer,  or  demur.  Seattle,  etc.,  R. 
Co.  t/.  Union  Trust  Co.,  79  Fed.  Rep. 
179.  48  U.  S.  App.  25s. 

881.  1.  Contra,  N6err  v,  Schmidt. 
XSI  Ind.  579,  holding  that  authoiity  to 
proceed  in  a  ccAirt  of  general  jurisdic- 
tion need  not  be  shown  affirmatively 
in  the  complaint. 

899.  8.  Forfeitnro  Boolarod  by  Board 
of  Birootora.  —  See  Cantwell  v.  Welch, 
187  111.  275,  where  the  allegation  was 
held  to  be  sufficient  under  the  answer 
raising  an  issue  of  fact  as  to  whether 
the  board  of  directors  had  taken  the 
action  requiied  by  the  corporate  by-law 
to  authorize  institution  of  suit;  Gilles- 
pie r.  Greene  County  Sav.,  etc.,  Assoc, 
95  III.  App.  543,  holding  the  bill  suffi- 
cient. 

6.  Ownership  by  an  Adminiitratriz 
need  not  be  alleged,  the  notes  and 
mortgage  being  payable  to  the  intestate 
and  being  in  the  plaintiff's  possession. 
Locke  V.  Klunker,  123  Cal.  231. 

Allo^tion  of  Plaintiff's  Legal  Gharaetor. 
—  Omission  of  the  word  "  as  "  between 


Bldg.,  etc.,  Assoc.,  (Ky.  1897)  40  S.  W. 
Rep.  455  (sufficient  allegation  of  assign- 
ment in  writing):  Barber  v.  Crowell, 
55  Neb.  571  (sufficiency  withoat  show- 
ing  mortgagee's  character  aa  a  legal 
entity);  Bro*n  v.  Elwell,  17  Wash.  441 
(without  alleging  intermediate  asaigo* 
ment). 

6.  Caesar  v.  Capell,  83  Fed.  Rep.  403t 
requiring  an  allegation  of  facts  to  show 
the  plaintiff  to  be  an  innocent  pur- 
chaser of  bonds. 

3§ft*  6.  Code  Provisions. —  Durland 
V,  Durland,  62  Neb.  813;  Plumnaer  v. 
Park,  62  Neb.  665;  Piatt  v.  Gallaway, 
(Neb.  1901)  95  N.  W.  Rep.  399;  Lan- 
cashire  Ins.    Co.  V,  Kierstead,  (Neb. 

1901)  95  N.  W.  Rep.  675;  Jones  ». 
Burtis.  57  Neb.  604;  Ktrby  r.  Shiader, 
58  Neb.  316;  Bing  v.  Morse.  51  Neb. 
842 ;  Easton  v,  Lindego,  (Neb.  1902)  9s 
N  W.  Rep.  icoo;  Hedbloom  r.  Pier- 
son,  (Neb.  1902)  90  N.  W.  Rep.  218: 
Omaha  Sav.  Bank  v.  Boonsira,  (Neb. 

1902)  91  N.  W.  Rep.  525;  Vradcntierg 
V.  Johnson,' (Neb.  1902)  91  N.  W.  Rep. 
496;  Carter  v.  Leonard,  (Neb.  1902)  91 
N.  W.  Rep.  574;  Drury  v,  Roberts,  (Neb. 
1902)  89  N.  W.  Rep.  600.  from  which 
cases  it  appears  that  not  only  must  the 
allegation  be  made,  but  if  denied  it 
must  be  proved. 

A  Former  F<tfoclotaro  suit  for  interest 
only  is  not  an  action  on  the  mortgage 
debt  within  the  meaning  of  such  stat- 
ute. Pretzfeld  v.  Lawrence,  (Supm. 
Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  329. 

3§6.  L  An  Allegation  in  tholangnago 
of  tiie  Statute  is  not  necessary.   Durland 


the  name  of  the  party  and  the  word  v.  Durland,  62  Neb.  813. 
"trustee**  is  not  material  where  the        The  Omission  Kay  Bo  Supplied  by  B?i- 

party  has  no  relation  to  the  suit  except  donoe    introduced    without    objection. 

as    trustee.      Kinsella    v.    Cahn,    185  Ure   v,  Bunn,  (Neb.   1902)  90  N.  W« 

III.  208.  Rep.  904. 
883.    4.  Gonoral  Allegations  Hold  to       Where  Judgment  Has  Boon  BoeoTcnd, 
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383,  (9)  Allegations  as  to  Interests  of  Defendants  —  (»)  In  G«a- 
tral.  —  See  note  3. 

387*  See  note  i. 

[iMSndant's  Ploadingi,  —  A  defendant  under  such  an  allega- 
tion  must   plead  facts  showing  sufficient  interest   in  order  to 

permit  him  to  set  up  defenses  against  the  action,*^  the  allega- 
tion of  a  claim  of  interest  not  constituting  an  admission  of  such 
interest.  •"**] 

388.  (b)  Wife's  Intereit.  — See  note  I. 

d.  Prayer  for  Relief  — (i)  In  General— 2njnt»  3$ 

Adapted  to  Baliof  Dwired.  —  See  note  6. 

it  is  safficient  to  set  out  ihe  judgment  lieu.    Greenebaum  v.  Davis,  131  Cal, 

and  return  of  execution.     Montpelier  146. 

Sav.  Bank,  etc.,  Co.  v.  Folleit,  (Neb.  8^.  Foster    v,     Bowles,     138     Cal. 

1903)  94  N.  W.  Rep.  635.     See  also  Zug  449. 

V,  Forgan,  (Neb.  1902)  90  N.  W.  Rep.  A  Osnsral Denial  estops  the  defendant 

1129.  from  claiming  any  interest.     Kehm  v, 

396.    8.  Kehm  v.  Mott,  187  III.  519:  Mou,  187  111.  5x9.     But  it  will  not  estop 

Henderson  v.  Williams,  57  S.  Car.  i  him  from  subsequently  asserting  an 

((hatthedefendantclaimssomeinterest,  adverse  title  where  there  is  no  finding 

accrued  since  the  lien  of  the  plaintiff's  upon  such  title  in  the  foreclosure  suit, 

mortgage).  Cady  v.  Purser.  131  Cal.  552. 

ATermeat  8affloient  to  Sostain  Personal  The  Borden  of  Proof  is  on  the  defend- 

Jodgment.  —  Peiteys  7/.  Comer,  34  Ore-  ant.     Foster  9.  Bowles,  138  Cal.  449, 

gon   36;    Fant   v.   Wright.  (Tex.  Civ.  holding  that  the  allegation  of  the  an- 

App.  190 1)  61  S.  W.  Rep.  514.    See  also  swer  setting  up  a  lien  is  treated  as 

Connor  v.  Jones,  (S.  Dik   1897)  72  N.  denied;   Kehm   v.  Mott,   187  111.  519; 

W.  Rep.  463.     But  an  allegation  thai  a  Lemert  r/.  Robinson,  7  Kan.  App.  756; 

defendant  is  liable  for  the  debt,  after  Montague  County  v.  Meadows,  (Tex. 

alleging  ihat  the  plaintiff  is  ignorant  Civ.   App.   1897)   42  S.   W.   Rep.  326. 

of  the  terms  of  the  deed  conveying  to  But  In  SoutA  Carolina^  if  the  defendant 

such  defendant,  is  a  mere  conclusion  sets  up  a  paramount  title  the  plaintiff 

of    the    pleader.     Bush   t.    Louisville  must  be  the  actor  on  the  issue  of  title. 

Trust  Co.,  73  S.  W.  Rep.  775,  24  Ky.  L.  Loan,  etc..   Bank   v.   Peterkin,   52  S. 

Rep.  2182.  Car.  236. 

Befual  of  Toll  Belief  Prayed.  —  For  a  388.    1.  For  a  Complaint  Held  to  Be 

complaint  held  to  be  sufficient  to  sup-  Saffident  Against  the  Wife,  see  Allen  v. 

porta  decree  of  foreclosure  as  against  Hollingshead,  155  Ind.  178. 

such  defendants  though  it  also  asked  6.  wlero  Jndgment  for  Debt  Desired. — 

for  other  relief  which  was  not  granted,  See  Tatum  v.  Gibbs,  (Ky.  1897)  41  S. 

see     Yorn     v.     Bracken,     153     Ind.  W.  Rep.  565;  Southward  v,  Jamison 

492.  66  Ohio  St.  290. 

3^7.  1.  Equivalent  Allegation.  — An  Belief  Granted  According  te  Paots  Al- 
allegation  that  the  defendant  claims  leged.  —  Morey  v,  Duluth,  69  Minn.  5, 
an  interest  inconsistent  with  the  plain-  holding  that  a  prayer  for  strict  fore- 
tiff's  rights  doss  not  amount  to  an  alle-  closure  will  not  render  a  complaint 
gation  of  adverse  title,  and  is  sufficient,  demurrable  when  the  allegations  are 
Kizer  v.  Caufield,  17  Wash.  417.  See  sufficient  for  decree  of  sale, 
also  Hohi  V,  Reed,  (Kan.  App.  1898)  53  A  Personal  Judgment  maybe  tendered 
Pac.  Rep.  676,  where  the  facts  were  in  /Kansas  if  the  facts  justify  it,  without 
alleged  showing  that  the  defendants  a  prater  for  such  relief.  Conklin  v, 
claimed  through  and  under  grantees  of  Stackfleth,  65  Kan.  310. 
the  mortgagor,  and  this  was  held  to  be  Prayer  Too  Broad.  —  It  is  not  neces- 
sufficient  for  foreclosure  against  such  sary  that  the  plaintiff  should  be  entitled 
defendants.  to  all  the  relief  asked  where  the  decree 

ia,  Ording  v.  Burnet,  178  111.  28.  gives  to  him  only  that  to  which  he  is 

If  SiiiQh Dttbndant  Defaults  he  is  barred  entitled.    Yorn  i.  Bracken,   153  Ind. 

only   as   to    the    issue    of  priority  of  492. 
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S8II,  Owtaftto  of  Pnqnr. —  See  notes  2,  3. 

890.  (2)  Deficiency  Judgments  under  General  Prayer.  —  Sec 
notes  2,  3. 
S91.  8.  Aniwer  —  a.  In  General.  --  See  notes  2,  3. 


t.  Simons  v.  McDoanell,  lao  the  answer  in  setting  forth  the  real  de- 

Mich.  631    (suflicient   prayer  for  de-  fcnse  refers  to  allegations  in  a  cross- 

ficiency  judgment).  bill,  and    the    cross-bill    is    bad,  the 

Ballar  OMaiaahls  uidsr  Oeasral  Praysr.  answer  is  bad. 

—  As  consistent  with  the  rule  that  a  New    York.  —  Schieck  v,   Donohne. 

general  prayer  will  be  sufficient  for  any  77  N.  Y.  App.  Div.  321. 

relief  justified  by  the  allegations,  see  Washinrton.  —  IntersUte  Sav..  etc.. 

Fields  V,  Drennen,  115  Ala.  558;  Ro-  Assoc,  v.  Knapp,  20  Wash.  225  (facts 

manoff  Min.  Co.  v.  Cameron,  137  Ala.  constituting  equitable  estoppel). 

3x4;  Hartman  ff.  Moore,  79  Miss.  74:  VndsrChaneeryPraetfee,  the  defendant 

Scottish-AmericanMortg.Co.v.  Reeve,  must   speci6caUy  admit  or  deny  the 

7  N.  Dak.  99.  material  allegations.    Commonwealth 

Osasral  Prayer  Aided  by  Answer.  — See  Title  Ins.,  etc.,  Co.  v.  Cummings,  83 

Hennessy  v.  Clough,  (Tex.  Civ.  App.  Fed.  Rep.  767. 

X897)  40  §•  W.  Rep.  157.  An  Admlsiion  in  the  Answsr  of  any 

8,  Brooks  v,  Forington,  117  Cal.  219.  allegation  in   the  bill  dispenses  with 

See  also  Rothschild  v.  Kraft,  6  Kan.  the  necessity  of  proof  of  such  allega. 

App.  309.  as  to  the  impropriety  of  de-  tion.      Loughridge    v.    Northwestern 

termining  the  interests  of  a  defendant  Mut.  L.  Ins.  Co..  180  111.  267. 

who  is  in  default,  in  the  absence  of  a  An  Inoonslstent  Answsr  and  Oresi  Mil 

prayer  for  such  a  judgment.  will  render  the  answer  bad  on  excep- 

W0«    8.  Scamman  t.  Bonslett,  118  tions.    Savings,  etc.,  Co.  v.  Bear  Val- 

Cal.  93.  ley    Irrigation    Co.,   112    Fed.    Rep. 

8.  Rogers  v.  Turner,  19  Wash.  399  693. 

(under  prayer  for  judgment  for  debt,  8.  flham  Denials.  —  See    Westbay    v. 

foreclosure,  and  general  relief);  Seat-  Gray,  116  Cal.  660,  wherein  the  com- 

tie,  etc.,  R.  Co.  t/.   Union  Trust  Co.,  plaint  alleged  that  no  part  of  the  princi- 

(C.  C.  A.)  79  Fed.  Rep.  179.     See  also  pal  or  interest  had  been  paid  except 

Connor  v,  Jones,  (S.  Dak.  1897)  72  N.  certain  items  specified,  and  it  was  held 

W.  Rep.  463.  that  an  answer  which  denied  that  *'  no 

391.    8.  Alabama,  —  Eslava  v.  New  part  of  the  principal  sum  mentioned  in 

York  Nat.  Bldg..  etc.,  Assoc.,  121  Ala.  said  promissory  note  has  been  paid,'* 

480  (where  the  matter  relied  on  does  and  that  '*  the  whole  of  said  principal 

not  appear  on  the  face  of  the  bill  so  as  and  interest  has  not  been  paid,"  was 

to  render  it  demurrable).  not  sufficient;  St.  Paul  F.  &  M.  Ins. 

California,  —  Woodland     Bank    v.  Co.  v.   Dakota  Land,  etc.,  Co.,  10  S. 

Heron,  122  Cal.  X07.  Dak.  iqi  (denial  raising  no  issue). 

Colorado,  —  Rasmussen  v.  Levin,  28  For  Examples  of  Snffldont  Answers,  see 

Colo.  448  (waiver  of  forfeiture).  Inter  State  Bldg.,  etc.,  Assoc,  v,  Ayers, 

Georgia,  —  Sams  v.  Derrick,  103  Ga.  177  111.  9  (allegation  of  prior  lien  with- 

678  (failure  of  consideration).  out  alleging   notice  to'  the   plaintiff); 

Illinois,  —  Kehm  v,  Mott,  187  111.  519;  Beach  v.  Shanley,  35  N.  Y.  App.  Div. 

Stone  V,  Billings,  167  111.  170,  requiring  566  (answer  denying  that  anything  is 

an  offer,  in  the  pleading  or  otherwise,  due,  and  setting  up  an  extension  of  time 

to  pay  the  interest  in  order  to  make  as  an  affirmative  defense,  after  admit- 

available  as  a  defense  an  agreement  ting  all  allegations  not  specifically  de- 

by  the  mortgagee  to  extend  the  time  nied);  Duckworth  v,  McKinney.  58  S. 

for  payment  of  the  interest  until  the  Car.  418  (answer  raising  the  issue  as  to 

mortgagor  could  obtain  the  money.  the  plaintiff's  ownership  of  the  note 

Indiana,  —  Indiana  Mut.  Bldg.,  etc.,  and  mortgage  and  failure  of  considera- 

Assoc.  V.  Crawley,  151  Ind.  413.  tion). 

Nebraska,  —  Hodge   r,   Scott,   (Neb.  Denial  of  Knowledge,  —  See  Alexan- 

1901)  95  N.  W.  Rep.  837  (alteration  of  der  v,  Aronson,  65  N.  Y.  App.  Div.  174: 

instrument).  Pearson  v,  Neeves,  92  Wis.  319. 

New  Jersey,  —  Randall  v,  Reynolds,  Answer  to  Cross-eomplaint  or  Gross  Ull 

61  N.  J.  Eq.  335,  holding  that  where  ^  Otneral  Denial  Saffioiont  to  Baioo  IMU 
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393*  [Aniwer  by  Jonior  Uortgagee.  —  See  note-  la."] 
393.  *.  Specifc    Pleas  —  (2)  Pleading    Payment.  —  See 
note  I. 

(3)  Pleading  Fraud.  —  See  note  2. 

(4)  Pleading  Usury,  —  See  note  3. 

[2^.  Beplioation.  —  Under  the  modem  equity  practice, 
where  the  answer  sets  up  special  matter  in  defense,  the  plaintiff 
must  reply  in  avoidance  thereof  by  an  amendment  to  his  bill,** 
though  under  the  code  practice  a  reply  is  proper.** 

3.  Cross-bill,  Cross-petition,  or  Cross-complaint  —  a.  In 
General.  —  Sec  note  7. 

is  to   Priority  of  Lloni.  —  Schmidt    v.  8.  Myers  v,  Whe«Ier,  34  N.  Y.  App* 

Zahrndt,  148  lod.  447.  Di^.  327,  affirmed  \t\  N.  Y.  637. 

DodIsI  of  Bzoeation.  —  A  general  de-  5a.  Hill  v.  Hite,  85  Fed.  Rep.  268,  56 

nial  of  a  paragraph  alleging  assign-  U.  S.  App.  403. 

ment  of  the  note  and  mortgage  is  not  5^.  See  McFall  v,  Murray,  4  Kan. 
sufficient  under  a  statute  requiring  a  App.  554;  Nimocks  v,  Mclotyre,  120 
specific  denial  of  execution  and  delivery  N.  Car.  325.  And  see  generally  Rbpu- 
of  a  written  instrument  sued  on.  cations  and  Rbplibs. 
Woronieki  v.  Pariskiego,  74  Conn.  224.  A  Boply  to  a  Oountonlaiiii,  pertinent 
And  noH  est  factum  or  an  answer  alleg-  only  to  the  new  matter  of  the  counter- 
ing mistake,  in  a  prayer  for  reforma-  claim,  does  not  change  the  issue  of  the 
tion,  is  necessary  in  order  to  contradict  defendant's  default  tendered  by  the 
the  terms  of  the  mortgage.  Brunson  complaint.  Mutual  L.  Ins.  Co.  v, 
V,  Henry,  152  Ind.  310.  Robinson.  24  N.  Y.  App.  Div.  570. 

Denial  of  Exeeution  of  the  Notes  is  Vo  Beply  Is  Neosiiary  where  the  issue 

no  answer  to  a  paragraph  founded  also  as  to  priority  of  the  defendant's  mort- 

upon  the  mortgage.     Ki^g  v.  Wright,  gage  is  raised  by  the  complaint  to  fore- 

27  Ind.  App.  teo;  Walker  v.  Walker,  close  the  plaintiff's  mortgage,  and  the 

150  Ind.  317.  defendant  sets  up  priority  of  his  mort- 

899.  \a.  An  answer  by  a  subsequent  gage.  Wade  v,  Strever,  166  N.  Y.  251. 
mortgagee  demanding  payment  next  See  also  Devi ne  7.  U.  S.  Mortgage  Co., 
from  the  surplus  is  not  sufficient  where  (Tex.  Civ.  App.  1898)  48  S.  W.  Rep.  585. 
it  is  served  only  on  the  defendants  who  And  where  the  answer  pleads  in  de- 
have  appeared,  since  it  may  be  that  fense  matter  which  is  merely  a  denial 
lienors  in  priority  to  the  answering  de-  that  the  plaintiff's  mortgage  is  a  valid 
fendant  have  faiied  to  appear.  Crom-  lien,  it  needs  no  replication.  Daggs 
well  V.  Foster,  (Supm.  Ct.  Spec.  T.)  27  v,  Bolton,  (Ariz.  1899)  57  Pac.  Rep. 
Misc.  (N.  Y.)  121.  611. 

893.    1.  Robertsons.  Harrish,(Tex.  To  Salgeet  a  Dilbront  Iniorott  in  the 

Civ.  App.  1897)  39  S.  W.  Rep.  646  (as  property  from  that  stated  in  the  original 

topaymentof  an  instalment  for  default  petition  the  mortgagor  should  file  an 

in  payment  of  which  the  whole  debt  amended    petition,  and  not  a  reply, 

was  matured).    See  also  Garrison   v,  Massillon  Engine,  etc.,  Co.  v.  Carr,  71 

Parsons,  (Fla.  1903)  33  So.  Rep.  525.  S.  W.  Rep.  859,  24  Ky.  L.  Rep.  1534. 

An  Aaondmont  May  Bo  Xado  to  Con-  7.  GrooB-UU  Veooisary  fat  AflrmatiTS 

firai  to  tho  Proof  when  evidence  is  in-  Boliof.  —  Powell  v.  Starr,  100  111.  App. 

troduced  without  objection.    Nicholson  105  (deficiency  judgment);  Randall  v. 

V,  Cinque,  51  N.  Y.  App.  Div.  604.  Reynolds,  61  N.  J.  Eq.  335;  Turner  r. 

A  Floft  A  Tondor  is    good    without  Southern  Home  Bldg.,  etc.,  Assoc,  lox 

averring  that  tender  has  t>een    kept  Fed.  Rep.  308,  41  C.  C.  A.  379;  Com- 

good  and  without  offering  to  pay  the  monwealth  Title  Ins.,  etc.,  Co.  v,  Cum- 

money  into  court,  as  the  tender. dis-  mings,  83  Fed.  Rep.  767. 

charges  the  lien.    Schieck  v,  Donohue,  Conflioting  Bights  of  ]>ofBiidaato  arisinir 

77  N.  Y.  App.  Div.  321.  subsequently  to    the  execution  of   a 

8.  Towles  V.  Edwards,  68  S.  W.  Rep.  mortgage  may  be  settled  before  the 

1 107,  34  Ky.  L.  Rep.  491,  requiring  a  master  without  cross-bills,  under  the 

specific  allegation  as  to  the  person  who  practice  in  New  Jersey.    Merselis   v, 

committed  the  fraud.  Van  Riper,  55  N.  J.  Eq.  6x8. 
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[What  B«liff  Granted  under  CroM-ploading.  —  A  junior  mortgagee 
may  seek  affirmatively  to  foreclose,  or  without  foreclosure  par- 
ticipate in  the  surplus.**  And  such  incumbrancer,  or  a  prior 
incumbrancer  who  is  made  a  defendant,  may  file  a  cross-bill  to 
foreclose  his  lien.**  A  junior  mortgagee  who  does  not  pray  for 
foreclosure  is  entitled  only  to  a  decree  fixing  priorities  and  direct- 
ing distribution  accordingly,  in  case  of  sale ;  **  but  on  the  other 
hand  he  may  participate  in  the  surplus  under  an  answer  without 
a  cross-bill.*^] 

89«i.  b.  Formal  Sufficiency  of  Cross-pleading.  —  See 
note  I. 

304.    8.  Murray  v.  Etchepare,  139  2a.  Camp  v.  Land,  133  Cal.  167. 

Cal.  318  (adverse  title  cannot  be  set  Lien  TransferMd  te  Bnrpliii.  —  Robert- 

up);    Smilh  v.   Billings,   170  111.   543:  son  v.  Brooks,  (Neb.   1902)  9.  N.  W. 

Parlin,  etc.,  Co.  v.  Galloway,  95   III.  Rep.  709. 

App.  60;  Plum  V.  Smith,  56  N.  J.  £q.  2^.  Junior  Mortgagee.  —  Windt  v.  Gil- 

46)8;  Oak  Cliff  College  v.  Armsiroag,  leran,  135  Cal.  94,  where  the  debt  did 

(Tex.  Civ.  App.  1899)  50  S.  W.   Rep.  not  become  due  until  after  the  filing  of 

610;  Couilett  r.  U.  S.  Mortgage  Co.,  the  cross-complaint;  Moss  v,  Robert- 

(Tex.  Civ.   App.   1900)  60  S.  W.  Rep.  son,  56  Neb.  774. 

817;  Thrnston  v.  Big  Stone  Gap  Imp.  Senior   Inenmbnaoor.  —  Van    Loben 

Co  ,  86  Fed.  Rep.  484.  Selstf.  Bunnell,  131  Cal.  489;  Schaeppi 

Xattors  Proper  for  CroM-bill.  —  Fore-  v.  Glade.  195  111.  63;  Phillips  v,  An- 

closure  under  a  cross- bill  in  a  suit  10  thony,  47  S.  Car.  460. 

enjoin  a  sale  under  or  to  discbarge  the  But  the  property  will  be  sold  at  the 

mortgage.     Haensel  v.   Pacific  Slates  suit  of  a  junior  lienor  where  the  prior 

Sa v.,  etc.,  Co.,  13^  Cal.  41;  Beardslee  mortgagee  answers,  claiming  priority, 

V,  Citizens'  Commercial,   etc..   Bank,  and  does  not  object  to  the  sale.     Con- 

113  Mich.  377;    Carey  v.   Fulmer,  74  yers  c/.  Frye,  (Tenn.  Ch.  1900)  58  S.  W. 

Miss.  739;  Bowman  v.  Cleveland  Bldg.,  Rep.  1136. 

etc.,  Assoc.,  (Tenn.  Ch.  1900}  59  S.  W.  Under  an  Allegation  that  He  GUiao 

Rep.  669.  Bomo  Interest,  etc.,  a  defendant  who 

Relief    by    a    grantee    against    his  interposes  the  defense  that  the  defend- 

grantor.  the  latter  being  a  grantor  of  ant*s  lien  has  been  extinguished  need 

the  mortgagor  after  the  mortgage,  for  not  go  further  and  seek  to  foreclose  his 

breach  of  a  covenant  against  incum-  own  lien,  but  may  rest  upon  the  plain- 

brances.     Duroe  <r.  Stephens,  lox  Iowa  tiff's  failure.     Hill  i^.  Whale  Mio.  Co., 

358.  15  S.  Dak.  574. 

Matters  Hot  Proper  for   OlroH-bill.  —  2r.  Seeley   v,   Wickstrom,  49   Neb. 

Foreclosure  in  an  action    to    enforce  730. 

specific  performance  of  a  contract  to  %d,  Pauly  v.  Rogers,  I3i  Cal.  294; 

convey  land.     Hays    v,    McLain,    66  Romberg  v.  McCormick,  194  111  205; 

Ark.  400.  Gardner  v,  Coho,  191  111.  553;  Walleo 

Matter  going  to  reduce  a  mortgage  v.  Moore,  187  111.  190;  Powell  v,  Starr, 

debt,  as  that  the  quantity  of  land  has  100  111.  App.  105;  Cohn  v.  Franks,  96 

been  falsely  and  fraudulently  repre-  III.  App.  206. 

sented  to  be  greater  than  that  con-  A  Prior  Inonmbraaeer,  defendant  in  a 
veyed,  may  be  made  available  by  bill  seeking  distribution  of  the  pro- 
answer  without  cross-bill.  McMichael  ceeds,  may  establish  his  priority  with- 
V,  Webster,  57  N.  J.  Eq.  395.  out  cross-bill.     Rock  Island  Nat.  Bank 

Usury    and     payments    should    be  v,  Thompson,  173  111.  593;  Inter  State 

pleaded  in  the  answer.    Thompson  v.  Bldg.,  etc.,  Assoc,  v,  Ayers,  177  111.  9, 

Kyle,  39  Fla.  583.     But  if  the  mortgage  under  an  answer  to  a  cross-bill  by  a 

is  void  the  mortgagor  may  set  up  the  codefendant.    See  also  Hansen  v.  Wag- 

Invalidity  by  a  ay  of  counterclaim  and  ner,  133  Cal.  69. 

ask  to  have   it   canceled.      Myers  v,  89ft.    1.  An  Aniw«r  with  a  Prayir  ter 

Wheeler,  24    N.   Y.   App.    Div.    337,  AfBrmativo  BeUoT  will  be  regarded  as  a 

affirmed  161  N.  Y.  637.  cross-complaint.    Hibernia  Sav.,  etc. 
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896.  4.  Verification  of  Pleadings--^.  Under  Codes.  —  See 

note  3.    

Tin.  Tbial  OB  HEABI90  — 1.  Method  of  Trial  — ^7.  Of 

Right  to  Jury  Trial  —  PanlM  not  VinaUy  SntlUod  to  Jury  Trial.  — 

See  note  6. 

997.  Szooptioni  to  Bnlo.  —  See  note  4. 
S98.  Qtuttioni  of  Law  and  Faot.  —  See  note  I. 

399.  b.  Reference  of  Issues.  —  See  note  i. 

3.  SYidenoe — a.  Production  of  Bond  or  Note  — 
(l)  General  Rule.  —  See  note  3. 

Soc.  V.  London,  etc.,  F.  los.  Co.,  138  In  Kaniai,  it  being  permissible  to  litl- 

CmL  257.  gale  an  adverse  title,  a  defendant  who 

Itand  mast  be  pleaded  by  setting  up  claims  such  title  is  entitled  to  a  jury 

the  facts.    Randall  v.  Reynolds,  61  N.  trial  to  have  such  interest  determined. 

J.  Eq.  335.  Busenbark  v.  Park.  6  Kan.  App.  i. 

Good  Fiitk.  —  In  a  suit  to  set  aside  a  In  Now  York.  —  See  Herb  v.  Metro- 
resulting  trust,  a  cross-bill  for  fore-  potitan  Hospital,  etc.,  80  N.  Y.  App. 
closure  alleging  facts  showing  ihiit  the  Div.  145,  as  to  the  right  to  a  jury  trial 
CraDsaction  between  the  cross-corn-  on  a  counterclaim  for  damages  for 
plalnant  and  the  holder  of  the  legal  breach  of  a  covenant  in  a  deed  from 
title  was  In  good  faith  is  sufficient  with-  the  plaintiff  to  the  defendant. 
out  an  express  allegation  of  good  faith.  In  Sonth  Cvroliaa  legal  issues  may  be 
Wolfe  V.  Citizens'  Bank,  (Tenn.  Ch.  submitted,  but  not  at  the  same  time 
l8Q7)4a  S.  W.  Rep.  39.  with  other  issues  not  triable  by  jury. 

Want   if  VoUoe.  —  A  cross-petition  HoUiday  v.   Hughes,  54  S.  Car.  15's. 

setting  up  ownership  under  a  convey-  Issue  of  paramount  title  may  be  tried 

ancefrom  a  mortgagor  recorded  before  by  a  jury.     Loan,  etc.,  Bank  v.  Peter- 

the  recording  of  the  mortgage  must  kin,  52  S.  Car.  236. 

show  by  allegation  that  the  defendant  WS«    1.  The  Uso  of  Property  for  a 

was  an    innocent    purchaser   without  Eomootoad  has  been  held  to  be  a  proper 

notice    of   the   mortgage.     American  question  for  a  jury.     Hawes  r.  Parish, 

Ezch.  Nat.  Bank  v.  Fockier,  49  Neb.  x(  Tex.  Civ.  App.  497. 

713.  3fNI*    1.  In  How  York  a  reference 

89#*    S.  Aa  Aaiwor  Denying  Assign-  may  be  ordered  to  ascertain  the  amount 

■Mat  is  within  a  general  statute  requir-  due  on  a  mortgage  and  the  dower  rights 

log  pleas  which  deny  execution  of  an  of  a  defendant,  and  whether  any  of  the 

lostrument  in  writing  or  assignment  to  defendants  have  liens  subordinate  to 

be  Terified  by  affidavit.     Dreyspring  v.  that  of  the  mortgagee.     Metropolitan 

Loeb,  119  Ala.  282.  Trust  Co.  v.  Dolgeville  Electric  Light, 

A  Petition  by  a  lienor  to  Bo  Made  a  etc..  Co.,  (Supm.  Ct.  Spec.  T.)  34  Misc. 

Pei^  does  not  controvert  the  plaintiff's  (N.  Y.)  354. 

cause  of  action,  and  hence  need  not  be  8.  Loss  or  Dootmotion  of  the  note  may 

Terified.    Gammon  v.  Johnson,  126  N.  excuse    production.     McCauseland   v. 

Car.  64.  Baltimore  Humane  Impartial  Soc.,  95 

AnJJIdavitteaXertgago01aiu,under  Md.  741.    See  also  Prevost  v.  Pellerin, 

tlie  statute  in  Maryland^  where  the  as-  105  La.  589,  as  to  insufficient  nhowing 

sigoee  of  the  mortgage  is  a  corporation,  of  loss  of  the  note  on  application  for  a 

may  be  made  by  an  agent  of  the  cor-  writ  of  seizure. 

poratioo.    McCauseland  v.  Baltimore  Prima  Fade  Evidonoo — California, — 

Humaoe  Impartial  Soc.,  95  Md.  741.  Locke  v,  Klunker,  123  Cal.  231;  Wood« 

••  Long  V,  Long,  141  Mo.  352;  Weary  ward  v.  Brown,  119  Cal.  983. 

V.  Wittmer,  77  Mo.   App.  546  (in  an  l4iaho.  —  Montandon  v.    Wingert,    5 

cqaltable  action);  Brigel  v.  Creed,  10  Idaho  185  (production   of  mortgage); 

Ohio  Dec.  214.  Jones  v.  Stoddart,  (Idaho  1902)  67  Pac. 

W7*    4.  In  Georgia  where  the  de-  Kep.  650. 

feddani   fails  to  set  up  and  maintain  Jilinois,  —  Ording  v.  Burnet,  178  III. 

any  defence  there  is  00  issue  for  trial  28;    Atbott    v.   Stone,    70    111.    App. 

by  jury.     Ray  e.  Atlanta  Banking  Co..  671;  Schnadt  v.  Davis,  84  lU.  App. 

no  Ga.  90$.  669. 
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400*  Xtm  tn  ApptftL  —  See  note  4. 

Whtra  XzeoutloA  Ii  Admitted.  —  See  note  6. 

401  •  (2)  Exceptions  to  Rule  —  In  Foreoloraro  of  Tnut  DmI  —  See 
note  3. 

493.  IX.  Bbobsx  — 1.  In  General  —  ^.  Must  Be  Based  on 
Pleadings.  —  See  notes  i,  2,  4. 

408.  b.  Scope  of  Decree.  —  See  notes  i,  2,  5,  6. 

Indiana,  —  Magei  v.    Milligan.    150  Colorado.  —  Venncr  v,  Denver  Union 

Ind.  58a.  Water  Co.,  15  Colo.  App.  495. 

Kansas,  —  Anglo-American    Land,  Florida,  —  White    v,    Gracey,    (Fla. 

etc.,  Co.  V,  Hegwer,  7  Kan.  App.  689  1903)  34  So.  Rep.  223. 

(production  of  mortgage,  though  exe-  Illinois,  —  Armstrong    v,    Douglas 

cution  is  denied).     But  where  the  an-  Park  Bldg.,  Assoc.,  176  111.  298:  I>oni 

swer  admits  the  signing  of  the  note  v,    Geuder,    171    111.    362;    Boisot  v, 

and    mortgage    and    denies    delivery  Chandler,  82  111.  App.  261. 

upon  oath,  the  burden  is  on  the  plain-  Minnesota,  —  McLaughlin  v,  NichoU 

tiff  to  prove  delivery.    Spencer  v.  Iowa  son,  70  Minn.  71  (decree  erroneous  for 

Mortg,  Co.,  6  Kan.  App.  378.  barring  adverse  interest). 

Kentucky,  —  Royalty     v.     Deposit  Missouri,  —  See  Springfield  Engine, 

Bldg.,  etc.,  Assoc.,  (Ky.  1897)  40  S.  W.  etc.,  Co.  v,  Donovan,  147  Mo.  6s2. 

Rep*  455-  ^^^  York,  —  Shneider  r.  Malil.  84 

Missouri,  —  Eyermann  v,  Piron,  151  N.  Y.  App.  Div.  i. 

Mo.  X07.  Tennessee,  —    First    Nat.    Banit    v, 

Nebraska, —  Loan,    etc..    Co.    Sav.  Tamble,(Tenn.  Ch.  1900)62  S.W.  Rep. 

Bank  v,  Stoddard,  (Neb.  1902)  89  N.  W.  308. 

Rep.  301;  Michigan  Mut.  L.  Ins.  Co.  Wisconsin,  —  Williams  tr.  Williams, 

V,  Klatt,  (Neb.  1902)  92  N.  W.  Rep.  325,  117  Wis.  125. 

affirming  on  rehearing  (Neb.  1902)  90  Finding  Supported  by  PetitioB  «f  lit«- 

N.  W.  Rep.  754.     But  in  the  absence  veaars.  —  A  finding  may  be  within  the 

of  proof  of  execution  of  a  mortgage  scope  of  the  pleadings  if  supported  by 

not  offered  in  evidence,  every  material  allegations  in  the  petition  of  interveners 

allegation  of  the  petition  having  been  filed  before  answer,  and  which  alle- 

put  in  issue  by  answer,  the  court  can  gations  are  not  denied  in  the  answer, 

render  only  a  judgment  of  dismissal.  Rumsey  v.  People's  R.  Co.,  144  Mo.  175. 

Stewart  v,  Hoagland,  (Neb.  1902)  90  N.  Besanration  ef  Eaaamant.  —  An  ease- 

W.  Rep.  1127.  ment    subsequently  acquired    by   the 

Washington,  —  Blewett  v.  Bash,  22  mortgagee  is  extinguished  by  tale  of 

Wash.  536  (production  of  mortgage).  the  land  unless  the  right  is  set  np  in 

United  States.  —  Where  ownership  of  the  p]aintiff*s  pleadings  and  the  land 

bonds  by  the  intervener  is  put  in  issue  Is  sold  burdened  with  the  easement, 

and  testimony  is  introduced  tending  Rembert  v.  Wood,  16  Tex.  Civ.  App. 

to  show  that  he  is  not  the  owner,  mere  468. 

possession  will  not  sustain  his  claim.  S.  Clapp  v.  McCabe,  155  N.  Y.  535. 

Central  Trust  Co.  v,  California,  etc.,  4.  See  Hamilton  v.  Fowler,  (C.  C. 

R.  Co.,  no  Fed.  Rep.  70.  A.)  99  Fed.  Rep.  18. 

400.    4.  Gillam  v.  Barnes,  123  Mich.  403.    1.  Tha  Xartgager  OuMi  Css- 

119.  holding  that  failure  to  produce  plain  of  such   omissions.     Colleen  v, 

notes  may  be  cured  by  filing  them  In  Thomas,  65  111.  App.  1x7. 

the  appellate  court.  Lands  Wiiah  Had  Been  BaliMsd  can* 

••  Dickerman  V.  Northern  Trust  Co.,  not   be    included.      Domestic    Bldg. 

176  U.  S.  181.  Assoc.  V.  Nelson,   172  111.  386;  Clapp 

Ml.     8.   Dickenmin    v.    Northern  v,  McCabe,  155  N.  Y.  525. 

Trust  Co.,  (C.  C.  A.)  80  Fed.  Rep.  450:  Lsads  Vst  InalsAid  in  tha  Vortfags, 

Sioux  City,  etc.,  R.  Co.  v,  Manhattan  subject  to  an  eqniuble  Hen  in  favor  of 

Trust  Co.,  (C.  C.  A.)  92  Fed.  Itep.  428.  the  holders  of  bonds,  may  by  consent 

'    4M.      1.     Alabama,   —  Equitable  of  the  parties  be  ordered  sold.    Chi- 

Mortff  Co.  V.  Finley,  133  Ala.  575*  cago,  etc..  Rapid  Transit  R.  Co.  9. 

California.  —  Kyle  v,  Hamilton,  136  Northern  Trust  Co.,  90  III.  App.  460. 

Cal.  xix,  68  Pac.  Rep.  484*  ^  ProvialoA  te  Ms  iiid«r  latk  Kirt- 
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49S*   [Pinoaal  Judgment  Agahurt  Vortgagor.  —  See  note  6^.] 

[Land  in  Two  Jnrlidietiani.  —  See  note  6^.] 

c.  Enrolment,  and  Miscellaneous  Points  Relat- 

ING  to  Validity  and  Effect  —  Enrolment  and  Xlfoellaaeew  Polnta. 
—  Sec  note  12. 

494«  Mbet  of  Deereo.  —  See  notes  2/3. 

tage.  —  But  the  decree  should  provide  will  amount  to  a  jadgmentof  reforma 

for  a  sale  of  the  property  embraced  ia  tion).    See  also  Tarke  v.  Bingham,  123 

each  mortgage  to  satisfy  the  particular  Cal.  163. 

debt  for  which  it  has  been  mori gaged.  So  the  decree  may  reform  the  notes 

Taylor  V.  Ellenberger,  128  Cal.  411;  secured,  in  accordance  with  the  agree- 

Hiberaia  Sav.,  etc.,  Soc.  r.  Kain,  117  ment  of  the  parties,  and  foreclose  the 

Cal.  478;  Strode  v.  Miller,  7  Idaho  16.  trust  deed  securing  them  as  reformed. 

See  also  MoClaia  v.  Hutton,  131  Cal.  McClure  v.  Little.  15  Utah  379. 

140:    Lewis  V.  Douglas    County    Co-  6^.  HVhero  tho  Mortgage  Is  Vot  Foxo- 

operative  Store,  iii  Ga«  837.  eloeod  personal  judgmeni  may  t>e  ren- 

Moritjai  to  Part  of  the  Land  in  the  dered  against  the  defendants  in  some 

plaintiff's  mortgage  being  established  jurisdictions.     Lavette    v.    Brinsfield, 

under  a  cross-complaint  setting  up  pri-  iii  Ga.  821;  Jaeckel  v.  Pease,  6  Idaho 

ority  and  seeking  foreclosure   as    to  131;  Bourke  v,  Hefter,  202   III.   321; 

such  part*  the  decree  should  direct  a  American  Sav.,  etc.,  Assoc,  v,  Butg* 

sale  of  tae  land  described  in  the  cross-  hardt,   19  Mont.   323.    On   the    other 

complaiot  and  application  of  the  pro-  hand,  the  jurisdiction  of  the  court  is 

ceeds  to  the  debt  therein  mentioned,  held  to  depend  upon  the  existence  of 

the  balance,  if  any,  to  be  applied  on  the  lien;  that  being  invalid,  the  remedy 

the  debt  described  in  the  complaint,  for  personal  judgment  is  at  law.  Denny 

and  if  the  debts  be  not  then  fully  paid,  v,  McCown,  34  Oregon  47. 

a  sale  of  the  land  described  in  the  com-  The  Defendant  Gannot  Olijeot  because  a 

glaiat.      Sidney    Stevens    Implement  personal  decree  is  not  rendered- against 

o.  V,  South  Ogdeo  Land,  etc.,  Co.,  20  him.  Sbaffnerv.  Appleman,i7o  III. 281. 

Utah  a67.  6^.  In  the  District  of  Columbia  it  is 

4#8.    i.  Tho  Oowt  Is  Hot  9onnd  by  a  held  that  where  part  of  the  land  lay  in 

stipulation  of  the  parlies  for  disburse-  that  jurisdiction  and  part  in  Maryland, 

menls.     Cowen  v.  King,  54  N.  Y.  App.  the  court  might  on   the    bearing   or 

Div.  331.  through  reference  to  the  auditor  ascer- 

§•  Cam^re  Rumsey  tr.   People's  R.  tain  the  amount  due.  and  if  it  should 

Co.«  144  Mo.  17$.  appear  that    the  Maryland  part  had 

lasMaifil  Bollof— Coaploto  Sotormi-  been  sold,   the  net  proceeds  thereof 


—  A  court  of   equity,   having  should  be  credited  before  foreclosure 

acaolred  Jarisdlctioo  of  all  the  parties  on  the  rest;  but  if  hot  so  sold,  the  whole 

and  of  the  subject-matter,  will  deter-  amount  might  be  made  by  foreclosure 

mine  all  matters  connected  with  the  upon    the    land    within    the    district. 

controversy  and  afford  all  effectual  re-  Whitaker  v.  Middle  States  Loan,  etc., 

lief.     Tate  r.  Field,  56  N.  J.  Eq.  35;  Co.,  7  App.  Cas.  (D.  C.)  203. 

Kahoen  v.   Parker,  56  N.  J.  Eq.  286;  IS.  Kronenberger  v,  Heinemann,  104 

Sternbach  v,  Friedman,  34  N.  Y.  App.  111.  App.  156;  Fountain  r.  Walther,  66 

Div.  534;  Centerville  v.  Fidelity  Trust,  111.  App.  529;  Ailing  1/.  Nelson,  55  Neb. 

etc.,  Co.,  (C.  C.  A.)  118  Fed.  Rep.  332.  161.    See  also  Crawford  t/.  Nimmons, 


—  Equity  has  jurisdic-  180  111.  143. 

tion  to  reform  a  mortgage  and  to  pro-  Doerao   Against   Karrled    Woman.  — 

ceed  to  foreclose  It  as  reformed.     Keys  Though  a  judgment  contains   words 

r.  Lardoer*  59  Kan.  545;  Murphy  v,  which  taken  by  themselves  might  indi- 

RoMnsoa,  50  La.  Ann.  213  (if  the  bill  cate  an  intention  to  enter  a  general 

contains  the  correct  description);  Mis-  charge  against  the  person  and  estate 

sisotppi  Valley  Trust  Co.  v.  McDonald,  of  a  married  woman,  if  as  a  whole  it 

146  Mo.  467;  Lardner  v,  Williams,  98  is  shown  to  be  solely  against  her  real 

Wis.  514  (holding  that  if  the  judgment  estate  charged  with  a  lien  it  is  unob- 

doea  not  exniesoiy  reform  the  mort*  iectionable.    Trumbo  v,  Flournoy,  77 

gage,  adjadjnag  a  foreclosure  and  sale  Mo.  App.  324. 

aa  if  onch  a  reformation  were  ordered  404.    8.  Morse  v.  Rochester  Loan, 

Supp.  PI.  &  Pr.— 33  518 
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404.  2.  Form    and    Contents  — a.  In    General  —  PriffidM  if 

PlaisttfT  Beoomts  PurehaBer.  —  See  note  5. 

OmitBion  to  Diiposa  of  Snrplxu.  —  See  note  8. 

[OireeUng  Sale.  —  A  decree  directing  the  issuance  of  an 
order  of  sale  commanding  the  taking  of  the  proper  steps  and  the 
sale  of  the  property,  etc.,  is  sufficient  to  authorize  the  sale.  See 
note  lOtf.] 

[Statatory  Form  Mandatory.  —  See  note  10^.] 

400.  b.  Description  of  Premises  —  shoiad  idratify  Propvty. — 

—  See  note  i. 

407,  Correotion  of  Miideioription.  —  See  note  5. 

408.  c.  Provisions  for  Redemption  —  VraaUy  voetMary.  — 
See  note  2. 

etc.,  Co.,  74  III.  App.  326;    Nebraska  See  Hibernian  Banking  Assoc,  v.  Law, 

L.  &  T.  Co.  V,  Haskell,  (Neb.  1903)  93  88  III.  App.  18. 

N.  W.  Rep.  1045.    See  also  Ligbtcap  Sale  Sabjeot  te  Bostrietions.  ~  A  sale 

V,  Bradley,  i8b  111.  510.  may  be  ordered  subject  10  resirictions 

404*    8.  Nebraska  L.  &   T.  Co.  v.  as  to  the  use  of  ifae  property  contained 

Domaa,  (Neb.  1903)93  N.  W.  Rep.  102a,  in  deeds  of  conveyance  subsequent  to 

holding,  however,  that  a  dectee  of  sale  the  mortgage.     Rboades    v.  Card,   16 

for  interest  subject  to  the  lien  for  the  N.  Y.  App.   Div.  261  (upon  condition 

principal,  the  latter  being  due,  is  bind-  that   the  mortgagor    should    bid    the 

ing  until  reveised,  ihe  mortgagor  ap-  amount  due  to  the  plaintiff,  principal, 

pearing  and  raising  no  objection.  inietest,  co9ts,  and  expenses). 

6.  Slate   Bank  v.   Backus,  160  Ind.  Amendment  aa  to  Tarms  of  Bait.  —  It  la 

682,  to  the  same  effect.  always  within  the  province  of  a  conn 

8.  Ordering   Payment   into    Court.  —  of  equity  at  any  term  of  the  court  to 

Though  by  statute  lUe  sale  is  to  be  modify  Ihe  terms  of  the  decree  so  as 

conducted  in  the  same  manner  as  a  equitably   to    enforce    its    judgment. 

sale  upon  execution,  that  is,  upon  a  Royal  Trust  Co.  v.  Washburn,  etc..  R. 

return  of  the  execution  the  proceeds  Co.,  113  Fed.  Rep.  531. 

are  paid  to  the  clerk,  who,  after  satis-  10^.  TheWisooudn  Statute  prescribing 

fying  the  judgment,  is  to  pay  over  the  the  form  of  a  foreclosure  judgment  is 

remainder  to  the  judgment  debtor,  a  mandatory.     Dflecker  r.   Goeres.   104 

decree  of   foreclosure  providing  that  Wis  29,  Spengler  v.  Hahn,  95  Wis.472, 

the    remainder    after    satisfying    the  406.    1.  Lebus  v.  Slade,  71  S.  W. 

roorigage  should  be  deposited  in  court  Rep  510,  24  Ky.  L.  Rep.  1335. 

subject  to  the  order  of  the  court  will  For  Examples  9f  Snffleient  DeseriitlHH 

not   be    reversed,    though    erroneous,  see  Burns  </.  Haile,  112  Ga. 731;  Mitchell 

where  it  does  not  appear  10  be  preju-  v.  Fidelity  Trust,  etc.,  Co  ,  (Ky.  1898) 

dicial  to  the  party  complaining.     Close  47  S.  W.  Rep.  446;  Northern  Counties 

r.  Riddle,  40  Oregon  592.  Invest.  Trust  Co.  v.  Wilson,  (Neb.  1901) 

Provision  for  Janior Mortgagee  in  BoTeral  95  N.  W.  Rep.  699;  Phelps  o.  Farmers* 

Suits. —  Where  lots  covered  separately  Nat.  Bank,  (Tex.  Civ.  App.  1900}  56  S. 

by  several  mortgages  are  embraced  in  W.  Rep.  1003. 

a  junior  mortgage,  a  decree  in  a  suit  407.    6.  Resale.  —  In  WiscoHsin  the 

to  foreclose  one  of  the  first  mortgages  court  may  correct  a  clerical  mistake 

providing  for  the  payment  of  the  junior  and  order  a  resale.    Boatwick  v.  Van 

mortgage  out  of  the  surplus  will  not  Vleck,  106  Wis.  387. 

prevent  a  similar  decree  in  a  suit  on  40§.    8.  Statute  InapplieaUe  to  Yen- 

another  of  the  prior  mortgages,  since  eloonre  Decree. —  In  Missmri  an  objec- 

the  satisfaction  in  either  suit  will  bean  tion  to  a  decree  for  not  providing  for 

entire  satisfaction  of  the  junior  mort-  redemption  after  sale  is  nnsulMtantial, 

gage.     Wallen  v,  Moore,  187  111.  190.  the  statute  in  this  regard  having,  by 

10a.  Peterboro  Sav  Bank  v.  Johnson,  its  terms,  no  application  to  a  sale  under 

(Neb.  1902)  90  N.  W.  Rep  212.  a  foreclosure  decree.     Rnmsey  r.  Peo- 

8ale  Subject  to  Prior  Inenmbrance.  —  ple*s  R.  Co.,  144  Mo.  175. 
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400.  Time  linr  Badamption.  —  See  note  3. 

411*  Omiuioa  BaetUled  Witliofit  BararMl  —  See  note  I. 

d.  Provisions  as  to  Order  in  Which  Portions  of 
Premises  Must  Be  Sold  —  (i)  In  General.  —  See  note  8. 

[Proteotlon  of  %  Wili»'8  IntorMt,  by  provision  in  the  decree,  is 
proper.    -  See  note  9^.] 

41 9.  (2)  Rule  Where  Mortgaged  Premises  Have  Been  Alienated 
in  Parcels  —  (a)  Gtnena  Biile  —  InytrM  Order  of  AlleiiAtiOA  Bnle.  —  See 
note  I. 

414.  AppUeatlon  of  Bole.  —  See  notes  2,  5. 

415.  (b)  Exoeptioiie  to  Bole  —  Im  OeneroL  —  See  notes  2,  4,  5. 

416.  Beleose.  —  See  note  2. 

4  in*  (3)  Rule  Where  Several  Mortgagees  Are  Unequally  Secured 

—  Geaona  Bale.  —  See  note  I. 

499,  (4)  Rule  Where  Mortgaged  Premises  Include  Homestead. 

—  See  note  i. 

498.  3.  Amount  of  Deoree  — a.  Generally  —  (i)  Specific 
Finding  Required.  —  See  note  5. 

4MI9.    8.  Short  Bay  for  Bedemption  Be-  637  \(iHng  9  Encyc.  of  Pl.  and  Piu 

ItoireBole.  —  la  the  absence  of  statuie  it  411,  412J;  Farmers'  Sav.,  etc.,  Assoc. 

is  Dot  necessary  to  fix  in  the  decree  a  v.  Kent,    117  Ala.  634;  Woodward  v, 

time  within  which  the  amount  found  Brown,    119    Cal.    283;     Hyde    Parle 

dae  may  be  paid  before  sale.     This  is  in  Thomson-Houston  Light  Co.  v.  Brown, 

the  discretion  of  thb  chancellor,  and  its  172  UK  329;  Domestic  Bldg.  Assoc,  v. 

omission  is  not  error  where  the  decree  Nelson,  172  111.  386;  Devine  v,  U.  S. 

provides  for  the  right  of  redempiion.  Mortgage  Co.,  (Tex.  Civ.  App.  1898) 

Gardner  v,  Cohn,  191  111.  553.     In  Mis-  48  S.  W.  Rep.  585. 

souri  snch  provision  would  be  unusual.  414.    8.  If  the  Answer  Balses  Bo  Sooh 

Rumsey  r.   People's  R.  Co.,  144  Mo.  Issue  on  behalf  of  a  second  mortgagee, 

175.     And  in  IVisconsin  such  a  judg-  his  motion,  made  after  the  filing  of  the 

ment  is  unauthorized,  the  statute  re-  court's  findings  of  fact  and  conclusions 

quiring  the  court  to  fix  the  amount  due  of  law,  that  the  conclusion  be  amended 

and  order  the  property  sold  for  its  pay-  so  as  to  order  such  sale  in  inverse 

ment,  etc.    Spengler  v,  Hahn,  9s  Wis.  order  of   alienation,  may  be  denied. 

472.  Norton  v.  Metropolitan  L.  Ins.  Co.«  74 

IVAat  Is  a  ReasonctbU  Time  for  pay-  Minn.  484. 

ment  before  sale  rests  in  ihe  sound  dis-  6.  Farmers'  Sav.,etc.,  Assoc,  v.  Kent» 

creiion  of  th&  court.     Wright  v,  Neely,  117  Ala.  624;  Ellis  v,  Fairbanks,  38  Fla. 

100  III.  App.  310;  Chicago,  etc..  Rapid  257;     Hyde    Paik    Thomson-Houston 

Transit  R.  Co.  z\  Northern  Trust  Co.,  Light  Co.  v.  Brown,  172  111.  329. 

90   111.   App.  460.     See  also  Wells  v,  41ft.    2.  Threefoot  r.  Hillman,  130 

Northern  Trust  Co..  195  111.  288.  Ala.  244;  Pitts  v,  American  Freehold 

411.    1.  Sse  Bonner  Springs  Lodge,  Land  Mortg.  Co.,  123  Ala.  469. 

etc.,  Co.  9.  McClelland,  S9  Kan.  778,  53  4.  See  Mead  r.  Peabody,  183  III.  116. 

Pac.  Rep.  866.  6.  Monarch  Coal,  etc.,  Co.  v.  Hand, 

t.  See  County  Bank  v,  Goldtree,  129  197  111.  288. 

Cal.  160.  416.    %.  Ellis  v.  Fairbanks,  38  Fla. 

BitoppeL  — See  Hall  v.  Hawley.  49  257. 

La.  Ann    1046,  where   the   mortgagee  410*    1.  To  the  same  effect  see  New 

precluded  himself  by  purchasing  the  York  Co.operative  Bldg.,  etc..  Assoc, 

land  at  the  sale  under  the  foreclosure  v,  Brennan.  62  N.  Y.  App,  Div.  610. 

process.  45KI.    1.  In  Iowa  the  answer  should 

dtf.  State  Bank  v.  Backus,  160  Ind.  ask  such  relief.     Kilmer  v.  Gallaher, 

682:  Merselis  v.  Van  Riper,  55  N.  J.  107  Iowa  676. 

Eq.  618.  493.    9.  Vermont  L.  &  T.  Co.   v. 

419.    1.  Bradfieldv.  Sewall,  sSNeb.  McGregor,  5   Idaho  510;  Cochran  v. 

616 
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494,  See  note  2. 

49ff.  (2)  Reference  far  Computation.  —  See  notes  3,  4. 

497.  b.  Debt  Only  Partially  Due  — (i)  Amounts  Falling 
Due  After  Commencement  of  Suit  and  Before  Decree.  —  See  note  2. 

499»  (3)  Unmatured  Portions  Provided  for  in  Decree  —  VftvUtB 
inr  Tiitol— Htfc  —  See  notes  2»  7. 

4S#«  MM«wy  J«4faMBt.  —  See  note  I. 

c.  Interest  —  la  ctaMni.  —  See  note  4. 

4S1.  Bftto  «f  latMttt  AUmrvd.  —  See  note  6. 

Jackman,  (Kt.  1900)  56  S.  W.  Rep.  507;  4M.    S.  Warren  v.  Harrold,  ^sTex. 

Gore  V.  Davit,  124  N.  Car.  334;  Doyle  417:  Dupee  v.  Salt  Lake  Valley  L.  ft 

V.  Wett,  60  Ohio  Si.  438.    See  also  T.  Co.,  ao  Utah  103;  Hiles  v.  Brooks, 

lotentate  Bldg.,  etc.,  Assoc,  v.  Barker,  105  Wis.  256,  decided  under  a  statvte 

16  Tex.  Civ.  App.  676.  requiring  the  court  to  direct  a  reference 

JttlgiMBt  te  ths  kaumaX  Sat  is  ren-  to  ascertain  if  the  premises  can  be  sold 

dered  in  tome  slates.    Block  v.  Allen,  in  parcels,  and  to  adjudicate  whether 

OQ  Ga.  417;  Whitmore  v,  Stewart,  61  the  premises  can  be  separated  and  bow 

Kan.  354;  Briggs  r.  Wilson,  9  Kan.  the  division  should  be  made. 

App.  718;  Simon  V.  Sabb,  56  S.  Car.  38.  In  Ksatoekj  the    statute   providing 

See  alto  Lawrence  v.Armstrong,(Tenn.  that  the  court  shall  not  order  a  sale 

Ch.  1898)  48  S.  W.  Rep.  403,  as  to  the  until  all  the  debts  mature,  where  sev- 

chancerf  jurisdiction  in  Tenntsue,  eral  debts  are  secured  by  the  same  Hen 

494.    t.  Hibernia  Sav.,  etc.,  Soc.  or  by  separate  liens  of  the  same  rank, 

V.  Kain,  117  Cal.  478;  Knight  v.  Hea-  does  not  apply  to  the  principal  of  bonds 

fer,  79  III.  App.  374.  and  past-due  coupons  where  the  mort- 

TmiiloB  te  Mmss  of  Lots.  —  A  pro-  g^g^   gives    priority   to    the    latter, 

vision  in  a  mortgage  that  several  lots  Louisville,  etc.,   R.   Co.  v.   Schmidt, 

therein  can  be  released  upon  certain  (Ky.  1899)  52  S.  W.  Rep.  835. 

payments  varying  in  amount  for  dif-  Isle  ta^seitatliaLiia  may  be  ordered, 

ferent  classes  of  lots  does  not  require  Silverman  v.  Silverman,  189  111.  394; 

that  upon  foreclosure  the  amount  due  Schlatt  v.  Johnson,  85  111.  App.  445; 

shall  be  apportioned   on  the  several  Omaha  L.  &  T.  Co.  v,  Kitton,  58  Neb. 

lots.     Domestic  Bldg.  Assoc,   v.  Nel-  113.     Contra^  Kilmer  v,  Gallaher,  107 

son,  172  111.  386.  Iowa  676. 

4M.    t.  Vo  IxstptlsBS  After  Dsfbalt  7.  Warren  v.  Harrold,  9a  Tex.  417. 

—  Where  the  defendant  makes  default,  holding  that   a    judgment   awarding 

as  the  court  could  grant  relief  without  execution  was  improper, 

a  reference  the  defendant  cannot  com-  490.    1,  Union  Trust  Co.  v.  Detroit 

plain  that  indgment  was  entered  on  Motor  Co.,  117  Mich.  631:  Packard  9. 

the  report  of  the  referee  without  giving  Kinzie   Ave.    Heighu   Co..  96   Wis. 

him  time  to  except.    Johneon  v,  Mas-  114. 

ters,  49  S.  Car.  525.  4.  Arneson  v,  Haldane,  105  111.  App. 

4.  Brown  p.  Grove,  80  Fed.  Rep.  564,  589,  upholding  the  right  of  the  court  to 

4a  U.  S.  App.  508.    See  also  Artrip  v.  compute  interest,  without  a  reference 

Rasnake,  96  Va.  277  (where  there  is  no  to  the  master,  so  as  to  cover  interest 

conflict  as  to  priority  of  liens).  accruing  between  the  filing  of  the  re^ 

497*    S,  Fields  V.  Drennen,  115  Ala.  port  and  the  date  of  the  decree.    See 

558;  Orange  Growers' Bank  r.  Duncan,  also  Wright  v.  Neeley,  xoo  III.  App. 

133  Cal.  254;  Rhodes  r.  Missouri  Sav.,  310. 

etc.,  Co.,  63  111.  App.  77;  Kilmer  v.  AdvanoouBtiVstKada.— Though  the 

Gallaher,  116  Iowa  666;  Ha wkeye  State  mortgage  is  for  advancemenu  not  all 

Sav.,  etc.,  Assoc,  v.  Johnston,  106  Iowa  of  which  had  been  made  before  foro- 

S18;  Jehle  V.  Brooks,  112  Mich.  131;  closure,  interest  may  be  allowed  under 

Union  Trust  Co.  r.  Detioit  Motor  Co.,  the  terms  of  the  note.    Bangs  v,  Fal- 

IT7  Midi.  631;  Sherman  v.  Foster,  158  Ion,  179  Mass.  77. 

N.  Y.  587  (as  to  foreclosure  of  several  4S1.    8.  After  Kafcnlty  «f  the  Osa- 

mortgages);  Miller  r.  Miller  Knitting  pens  the  legal  rate   may  be  allowed. 

Co.,  (Supm.  Ct.  Tr.  T.)  23  Misc.  (N.  Farmers'  L.  &  T.  Co.  v  Northern  Pac. 

Y.)  404.  R.  Co.,  94  Fed.  Rep.  454- 
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d.  Insurance  Advancements  —  in  AhMMt  «f  0U«w  la 

I.  —  See  note  i. 

4SS«  Wkwt   Mortgtgw    BzprvMly   BwfUM    te    BilmVuMmMt.  —  See 
note  1. 
4S4«  e.  Taxes  —  etiuna  Bni*.  —  See  notes  3,  4^  5. 

455.  See  note  2. 

456.  Proof  of  Paymont.  —  See  note  I. 
Miiit  Bo  YaUa  Ohargo.  —  See  note  3. 

457.  /.  Costs  —  (i^  General  Rule.  —  See  note  8. 

458.  (2)  Additional  Allowances  —  In  Vow  York.  —  See  notes 
Zf  5,  6, 


1.  Culver  V,  Briakerhoff,  i8o  Newport  t\  Covington  Tmit  Co.,  60  S. 

III.  548.  W.  Rep.  703,  22  Ky.  L.  Rep.  1361. 

438.    1.  Baker  v,  Jacobson,  183  111.  436.    1.   CortifloatOf   of  Bopoiit   te 

171;    Baker  v,  Aalberg,   183  III.  258;  Bodomptloa  from  the  tax  tale  are  snffi- 

Loaghridge  v.  Northwestern  Mut.  L.  cienL    Aineson  v.   Haldane,  105  111. 

Ins.  Co.,  180  III.  267.     See  also,  where  App.  589. 

such  advancements   are  propeily   in-  S.  Greenfield  v,  Beaver,  (Supm.  Ct« 

claded  in  the  order  for  executory  proc-  Spec.  T.)  30  Misc.  (N.  Y.)  366,  as  to 

ess,  Germanla  Sav.  Bank  v,  Lemley,  taxes  which  the  purchaser  may  compel 

50  La.  Ann.  1289;  Grunewald  v.  Com-  the  referee  to  pay  out  of  the  proceeds 

mercial  Soap,  etc..  Manufactory,  49  La.  of  sale. 

Ann.  489.  437.    S.  See  Ewetl  v,  Hnbbard,  46 

4S4.    t.  Jefferson  County  Bank  v.  N.  Y.  App.  Div.  383. 

Hummel,  II  Colo.  App.  337;  Rhodes  4S8.    t.  Waterbury  v.  Tucker,  etc., 

V.  Missouri  Sav.,  etc.,  Co.,  63  III.  App.  Cordage  Co.,  152  N.  Y.  610;  Bidwell 

77;  Noeker  v.  Howry,  119  Mich.  626;  v.  Sullivan,  17  N.  Y.  App.  Div.  639 

Leavitt  V.  Bell,  55  Neb.  57.  (not  exceeding  two   hundred  doUan, 

4.  Loughridge  v.  Northwestern  Mut.  under  Code  Civ.  Pro.  N.  Y.,  %  3253). 
L.  Ins.  Co.,  180  111.  267;  Barnwell  v.  S.  A  Mortgago  on  a  LoaiohftM  litato  is 
Marion,  60  S.  Car.  314.  not  a  mortgage  upon  "  real  property*' 

5.  By  itatuto  in  some  states  taxes  within  the  meaning  of  Code  Civ.  Pro. 
which  are  due  and  a  lien  are  to  be  paid  N.  Y..  %  3253,  subdiv.  i,  limiting  an 
out  of  the  proceeds.  See  Douthitt  v.  additional  allowance  of  cosu  to  two 
Farrell,  60  Kan.  195;  Cade  v,  Jeffers,  hundred  dollars  on  the  foreclosure  of 
6  Kan.  App.  61;  Coudert  v,  Huerstel,  such  mortgage;  but  on  a  proper  show- 
60  N.  Y.  App.  Div.  83;  Greene  v.  Bun-  ing  that  the  case  is  difficult  or  extraor- 
zick.  23  N.  Y.  App.  Div.  103;  Dunn  v.  dinary  an  additional  allowance  of  five 
Dunn,  99  Tenn.  598.  In  New  York  the  per  cent,  can  be  made  under  Code  Civ. 
statute  is  held  to  be  intended  solel)' for  Pro.  N.  Y.,  §  3253,  subdiv.  2.  See 
the  benefit  of  the  purchaser.  Morgan  Barnes  v,  Meyer,  (Supm.  Cl  Spec.  T.) 
V,  Follerton,  9  N.  Y.  App.  Div.  233.  25  Civ.  Pro.  (N.  Y.)  372,  and  cases  cited 

439«    S.  Loewenstein   v,  Rapp,  67  therein.     See  also  ADDrriONAL  Allow- 

111.  App.  678.     But  see  Iowa  Siv.,  etc,  ancxs  of  Costs. 

Assoc.  V.  Selby,  ifi  Iowa  402  6.  Long  Island  L.  &  T.  Co.  v.  Long 

That  Paymont  by  tho  Plaintiif  should  Island  City,  etc.,  R.  Co.,  85  N.  Y.  App. 

be  alleged,  see  Williams  v,  Williams,  Div.  36  (under  an  amendment  of  the 

117  Wis.  125.  statute  in  1898). 

A  PodtloA  Aftor  Deeroo  may  be  filed  A  Xoforoo  is  not  entitled  as  a  matter 
for  the  allowance  of  taxes  out  of  the  of  right,  under  Code  Civ.  Pro.  N.  Y.. 
proceeds,  upon  redemption  by  the  %  3297,  to  additional  compensation 
plaintiO  to  prevent  the  issuance  of  a  where  the  property  sells  for  ten  thoa- 
tax  deed  and  to  protect  the  principal  sand  dollars  or  upwards.  Such  ad- 
decree.  Ray  V,  National  Bank,  9  Kan.  ditional  compensation  is  to  be  granted 
App.  13.  only  where  the  case  is  exceptional  or 

As  to  aa  Amondod  Potitton  by  a  City,  unusual.     Dime  Sav.  Bank  v.  Pettit, 

party  to  a  foreclosure  suit,  to  enforce  (Supm.  Ci.  Spec.  T.)  59  N.  Y.  Supp. 

payment  of  taxes  levied  after  suit,  see  794. 
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4S9.  (4)  Qualifications  of  Rule.  —  See  note  i. 
▼•ntioof  OmU.  —  See  notes  3,  6. 

440.  (s)  From  What  Fund  Payable  —  Vrom  FMMdt  tf  Ma.  —  See 
note  2. 

(6)  ///i«j  ^/  CVv/j. — See  notes  6,  7. 

441.  See  note  4/7* 

(7^  Tender  as  Affecting  Costs.  —  See  note  6. 
449.  (8)  Review  of  Ruling  Relating  to  Costs.  —  See  notes  i ,  2. 
g.  Attorney's  Fees  — (i)  Authority  to  Include  — tf 
MpoUtira.  —  See  note  5. 

439«     1.  WImm   XTrarj   Tainti   tkt  7.  Ltvy  of  Bneotioa  is  not  oecessary, 

ItotgafM't   daim,   costs  may  be  ad-  and  the  sheriff  is  not  entitled  to  a  fee 

judged  against  him.     Tyler  tr.  Walker,  therefor.     Birbeck  Invest.,  etc.   Co.  v. 

loiTenn.  306:  Kelioar.  Brown,  (Tenn.  Gardner,  55  N.  J.  £q.  633. 

Ch.  1897)  39  S.  W.  Rep.  541.  441.    4ii.  CosU  of  Drawing  Vetieso 

t.  Thompson  v,  Skeen,  14  Utah  209  nnder  the  Power  of  Sale  and  delivering 

(costs  allowed  in  one  suit  only).  them   to  a  bailiff   for  service  aie  re- 

Unaooiiiarj  Bait.  —  Where  the  com-  coverable  in  Ontario  though  no  further 

plainant  files  a  bill  to  foreclose  a  trust  proceedings   were    taken,   where    the 

deed  which  could  have  been  foreclosed  issuance  of  the  notices  was  justified, 

out  of  court  by  the  trustee,  no  costs  Middleton    v,    Scott,    3    Ont.    L.    R. 

will   be    allowed    to    the    mortgagee.  26. 

First  Nat.  Bank  v,  Tamble,  (Tenn.  Ch.  6.  Rollins  v,  Barnes,  23  N.  Y.  App. 

1900)  62  S.  W.  Rep.  308.  Div.  240,  holding  that  the  offer  is  not 

6.  Cotti  Kay  Bo  Divided  in  such  a  case,  sufficient  where  the  complaint   seeks 

upon  foreclosure  under  a  cross-bill  in  foreclosure  and  deficiency  judgment 

a  suit  enjoining  a  sale  under  a  trust  and  the  offer  limits  the  judgment  to 

deed.    Carey  r.  Fulmer,  74  Miss.  729.  foreclosure  and  sale. 

440.     %.    Bushwick  Sav.  Bank  v.  449.    1.  A  Prosamptiea  of  ths  Fro- 

Traum,  26  N.  Y.  App.  Div.  532,  <i^rm^^  prioty  of  Items  covered  by  the  terms 

158  N.  Y.  668.    See  also  Ewell  v.  Hub-  "  costs,  percentage,  and  necessary  dls- 

bard,  46  N.  Y.  App.  Div.  383.  bursements  "  will  be  indulged  where 

Personal  Judgment  against  a  defend-  the  evidence  is  not  in  the  record  and 
ant  after  sale  is  improper,  where  the  there  is  nothing  to  show  what  is  meant 
original  judgment  provided  that  costs  b>  the  word  *'  percentage."  Phelps  v. 
should  be  paid  out  of  the  proceeds  of  Mayers,  126  Cal.  549. 
the  sale  and  that  no  deficiency  judg-  8.  Ewell  v,  Hubbard,  46  K.  Y.  App. 
mem  should  be  rendered  against  such  Div.  383,  holding  that  on  an  appeal  by 
defendant.  Jennings  v.  Hare,  53  S.  the  defendant  the  plaintiff  cannot  corn- 
Car.  396.  plain  that  costs  of  the  action  were  not 

6.  The  Statutory  7oo  controls  and  need  allowed  to  him. 

not  be  taxed.     Hover  v.  Hover,  (Supm.  6.  Allowance  Sometimes  Hold  Disors- 

Ct.  Spec.  T.)  25  Misc.  (N.  Y.)  95,  28  tionary.  —  Weigley  v,  Charlier,  9  Pa, 

Civ.  Pro.  (N.  Y.)  192.  Dist.  670.  following  Daly  v.  Maitland, 

Aiietiono«r*s  7oo.  —  See  Bangs  V.  Fal-  88  Pa.  St.  384,  cited  in  the  original 

Ion,  179  Mass.  77.  note.    See  also  Streng's  Case,  22  Pa, 

AnSztraAllowaaoototheCommiisionor  Co.   Ct.   570,  affirmed  12  Pa.   Super, 

for  services  performed,  after  sale,  not  Ct.  323. 

connected  with  his  duties  as  com  mis-  Provisions   ITphald.  —  Stephenson    v. 

sioner,  and  under  order  of  court,  may  Allison,  123  Ala.  430;  Hellier  v,  Rns- 

be  allowed.    Van  Frank  r.  St.  Louis,  sell,  136  Cal.  143;  O  Neil  v.  Hart,  116 

etc.,  R.  Co.,  88  Mo.  App.  508.     But  a  Cal.  69;   Bonestell  v,  Bowie,  128  Cal. 

fee  for  certain  services  of  the  master  511;    Mason   v.   Luce.    116    Cal.  232; 

which  do  not  appear  to  have  been  per-  Warren  v.Stoddart,  6  Idaho  692;  Speng. 

formed  and  for  which  there  is  not  au-  ler  v.  Hahn,  95  Wis.  472  (holding  that 

thority  either  by  statute  or  by  special  the  court  cannot  arbitrarily  refuse  such 

order    cannot    be    allowed.     Roby  v.  allowance);   Hamilton  p.  Fowler,  (C. 

Chicago  Title,  etc.,  Co.,  194  HI.  228.  C.  A.)  99  Fed.  Rep.  18. 
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44S»  WltlMttt  saFiilAtion  or  Statnta.  —  See  note  3. 

AllMraaae  in  Xzmm  of  StipnUtios.  —  See  note  4. 
444.  Ib  Forooloittrt  vnder  Powor  of  Balo.  —  See  note  I . 

(2)  Construction  of  Terms  Authorizing  Allowance  of 
Attorney  s  Fees  —  Kriot  CoaitruotloB  tho  Bulo.  —  See  note  2. 
44jl.  See  note  i. 

Whoa  Veo  Booomoi  IHio.  —  See  note  3. 

What  Fooi  AUowod.  —  See  notes  4,  5,  6. 

443«    t.  Kyle  v,  Hamilton,  136  Cal.  authorizing  the  allovrance  if  the  note 

xiz,  68    Pac.    Rep.    484;    Aiwood    v.  should  be  put  in  the  hands  of  ah  attor- 

Whittemore,  94  111.  App.  294.     See  also  ney  for  collection. 

Union  Trust  Co.  v.  Shilling,  30  Ind.  Foroelosuro  by  Costal  quo  Trust  Instoad 

App.   543  (bond  containing  provision  of  Tmstoo.  —  Compare  Abbott  v.  Stone, 

abrogated  by  insoli'encv  of  mortgagee).  70  111.  App.  671. 

Vaanthoriaod  Btlpolatlon  in  Mortgage  AJointAUowanootoseveral,  if  wrong, 

bj  Corporation.  —  But  see  Hubbard  v.  is  harmless.     Eggleston  v,  Morrison, 
university  Bank,  125  Cal.  684,  where'r  185  111.  577. 

the  allegations  of  the  complaint,  which'  Whon  tho  Bait  Is  UnntoMisry  the  fee 

were  not  denied,  were  held  to  be  suffi-  may  be  disallowed.     Tyler  v.  Walker, 

cient  to  show  authority.  loi  Tenn.  306.     Compare  Hall  v,  Met- 

Oa  VorodOBoro  of  SoTorai  Xortgages,  if  calfe,  72  S.  W.  Rep.  18,  24  Ky.  L.  Rep. 

a  provision  for  an  attorney's  fee  is  in  1660. 

one  of  them  only,  allowance  of  the  fee  Exprois  Prorision  for  Lion  Voooisarj. 

out  of  the  proceeds  of  the  sale  of  all  —  In  California  the  allowance  cannot 

the  property  is  erroneous.    Taylor  v,  be  made  a  lien  unless  it  is  so  expressly 

EJIenberger,  128  Cal.  411.  stipulared;   otherwise    the    allowance 

Harmless  Error,  —  But  a  technical  must  be  general.    Luddy  v.  Pavkovich, 

error  of  this  kind  is  immaterial  where  137  Cal.  284;  Orange  Growers'  Bank 

the  proceeds  of  the  entire  property  are  v,  Duncan,  133  Cal.  254;  Haensel  v.. 

insufficient  to  satisfy  the  judgment.  Pacific  States  Sav.,  etc.,  Co.,  135  Cal 

Ukl\h  Bank  v.  Reed.  131  Cal.  5g7.  41;  Klokke  v,  Escailler,  124  Cal.  297; 

4.  Henke  v,  Gunzenhaaser,  195  III.  Russell  v,  Findley,  122  Cal.  478;  Tay- 

130;    Dennis  v,  Moses,  18  Wash.  537  lor  v.  Ellenberger,  128  Cal.  411;  Cor- 

(under  statute).     Bui  see  Commercial  telyou  r.  Jones,  132  Cal.  131.     See. also 

Nat.    Bank    v,    Johnson,     16    Wash,  for  sufficient  provisions  to  make  such 

536.  allowance  a  lien.  Sun  Ins.  Co.  v.  White, 

444.    1.  See  Farns worth  Loan,  etc.,  123  Cal.  196;  County  Bank  v.  Goldtree, 

Co.  V,  Commonwealth  Title  Ins.,  etc.,  129  Cal.  160. 

Co.,  87  Minn.  179,  allowing  separate  445«    1.   Kesting    v.   Donahoe,    16 

fees  for  the  separate  liens  upon  the  Ohio  Cir.  Dec.  262, 13  Ohio  Cir.  Ct.  653. 

several  parcel!  covered   in  the  same  8.  Zeigler  v.  His  Creditors,  49  La. 

mortgage.  Ann.  144;  Foster's  Succession,  51  La. 

AflMoat   in   Dood    Controls.  —  Grand  Ann.  1670.     See  also  Bangs  v.  Fallon, 

Forks  First  M.  E.  Church  v.  Fadden,  8  179  Mass.  77,  as  to  a  fee  for  services  in 

N.  Dik.  162.  resisting  a  suit  to  enjoin  sale. 

t.  Eslava  v.  New  York  Nat.  Bldg.,  After  Bait  Began  the  defendant  cannot 
etc.,  Assoc.,   121   Ala.   480;  American  prevent  allowance.    Uedelhofen  i/.  Ma- 
Freehold  Land  Mortg.  Co.  t/.  Pollard,  son,  201  111.  465.     See  also  Gallagher  v. 
lao  Ala.  i;  Kinney  v.  Columbia  Sav.,  Sterns,  8  Pa.  Super.  Ct.  628. 
etc.,  Assoc..  113  Fed.  Rep.  359.  4.   McClure    v.  Little,   15   Utah  379 

Attornoy's  T^oo  Hot  Inolodod  in  Beoroo  (under  statute). 

JIorolyBooanBoAiithoriiodaponSaloandor  6.  Warren  v.  Stoddart,  6  Idaho  692; 


r.  —  See  Walker  v.  Killian,  62  S.  Loofbourow  v.  Hicks,  24  Utah  49. 
Car.  482,  where  the  fee  was  not  allowed        6.  Evidonoo  of  Payment  of  Salary  or 

nnder  such  provision,  in  a  proceeding  other  compensation  is  necessary,  and 

to  construe  a  will  and  sell  land  to  pay  it  is  no  objection  simply  that  the  attor- 

debts.     But  see  Millsaps  v.  Chapman,  ney  was  the  regular  attorney  of  the 

76  Miss.  942.  where  the  note  and  mort-  plaintiff.  McNamara  v.  Oakland  Bldg., 

gage  were  construed  together,  the  latter  etc.,  Assoc,  131  Cal.  336. 
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446.  WiMra  PUiAtiir  CoBdnstt  HU  Own  Oue.  —  See  note  }. 
Plaading  and  Proof.  —  See  notes  4,  5,  6. 

447.  Domaiid  Uanaeoasarj.  —  See  note  3. 

(3)  Scope  of  Stipulation.  —  See  note  6. 

(4)  Afnount  of  Attorney's  Fee.  —  Sec  note  7. 

448.  (5)  Pleading.  —  See  notes  i,  2,  3,  4. 

4416.    8.  Kehm  v.  Moit,  187  111.  519.  son,  ia3Ala.43Q.CuWcr9.Brinkerhoff. 

Otherwise  where  the  trustee  acts  as  180  111.  548;    Thorotoo  v.  Common- 

solicitor.    Gray  r.  Robertson,  174  111.  wealth  Loan,  etc.,  Assoc.,  181  111.  456; 

242.  Abbott  V.  Stone.  172  111.  634;  Sweeney 

4.  Stephenson   v.   Allison,  123  Ala.  v.  Kaufmann,  168  111.  233;  Baker  9. 

439;  Woodwards,  brown,  119  Cal.  283.  Jacobson,  183  III.  171;  Baker  9.  AaU 

6.  Contra,  Hellier  v.  Russell,  136  Cal.  berg,  183  111.  258;  Springer  r.  Cochrane, 

143;  McNamara  v.  Oakland  BMr.,  etc.,  84  111.  App.  644-  Cook  r.  Illinois  Trust, 

Assoc,  131  Cal.  3j6.  etc..  Bank,  68  111.  App.  478;  Guaranty 

SoAclency    of  Eyidenoe  —  Excessive  Sav.,  etc.,  Assoc,  v,  Ascherman,   108 

Fee.  —  See  Slone  v.  Billings,  167  111.  Iowa  150;   Gallagher  v.  Stern»  8  Pa. 

170.  Simper.  Ct.  628;  Ames  ».  Blgelow.  15 

Reasonable  Fee.  —  See  Follansbee  v.  Wash.  532;  Scholey  v.  De  Mattos,  18 

Northwestern  Mut.  L.  Ins.  Co.,  87  III.  Wash.   504.    See  also    Grnnewald    r. 

App.  609;  Hough  z^.  Wells,  86  III.  App.  Commercial  Soap,  etc..  Manufactory, 

186;     Hazleton    r.    Birdie,    10    Kulp  49  La.  Ann.  4S9  (in    proceeding    by 

(Pa.)  98.  executory  process). 

A  Finding  of  Beaionablonsss  In  express  SeMonablensss  Is  a  Question  «f  laet.  — 

terms  is  unnecessary.     McNamara  v.  Cohn  v.  Northwestern  Mut.  L.  Ins.  Co., 

Oakland  Bldg..  etc.,  Assoc.,  131  Cal.  185  111.  340;  Dou|[lass  v.  Miller,   10a 

336.  111.  App.  345,  holding  that  the  6nding 

6.  ADefendant  in  Default  cannot  ques-  within  the  evidence  will  not  be  dts- 

tion  the  sufficiency  of  the  evidence,  turbed.    See  also  Kinsella  r.  Cahn,  18$ 

Roby  V,  Chicago  Title,  etc.,  Co.,  194  111.  208. 

111.  228.  And  it  seems  from  the  cases  in  Illi. 

447.    S.  Kennedy  v.  Quigg,  6  Pa.,  nais  and  Pennsylvania  above  cited   in 

Super.  Ct.  53.  this  note  that  the  court  may  pass  upon 

6.  Gillespie  v.  Greene  County  Sav.,  the  reasonableness  of  the  fee  even  if 
etc.,  Assoc,  95  111.  App.  543,  where  a  the  amount  is  fixed  in  the  mortgage, 
junior  mortgagor  coukl  have  reached  See  also  Weigley  v.  Charlier.  8  Del.  Co. 
the  surplus  without  a  cross-bill.  Rep.  (Pa.)  71,  9  Pa.  Disu  670.    And  in 

In  other  cases  it  is  held  that  inhere  liVaskin^tcn  a  late  statute  permits  snch 

foreclosure  is  properly  obtained  under  action  by  the  court.     Dennis  v.  Moses, 

a  cross- bill,  the  fee  should  be  allowed.  18  Wash.  537. 

Schaeppi  v.  Glade,  195  111.  62;  Town  448.    1.  Mors  than  Is  daliMd  in  the 

V.  Alexander,    185  111.  254;  Shaffner  v.  pleadings  cannot  be  allowed.     Uhrich 

Appleman,  170  III.  281.     See  also  Sie-  v.  Livergood.  95  III.  App.  640;  Atwood 

phensoni/.  Allison,  123  Ala.  439;  Carey  f.  Whiitcmore,  94  111.  App.  394;  New. 

V.  Fulmer,  74  Miss.  729;  Bird  v.  Ken-  burg  v.  Coyne,  85  111.  App.  74. 

dall,  62  S.  Car.  178.  An  Inartifleial  Complaint  will  be  suffi- 

7.  The  Amount  InToWed  Is  Vot  Con-  cient  if  not  objected  to  by  demurrer, 
trolling,  but  the  question  is  what  is  Corielyou  v.  Jones,  132  Cal.  131. 
reasonable  considering  the  services  After  Agrottng  to  the  Jadgmont  the 
rendered  in  the  particular  case.  W^ar-  defendant  cannot  require  a  modifica- 
ren  v.  Stoddart,  6  Idaho  692;  Watlson  tion  in  respect  of  the  allowance  of  at- 
V,  Jones,  loi  111.  App.  572;  Wright  v.  torney's  fees  on  the  ground  that  it  was 
Neely,  100  111.  App.  3T0  not   authorized   by   the    pleadings  or 

By  Bole  of  the  Federal  Conrts  the  rea-  findings.     Murray  v.  Chamberlain  67 

sonable  fee  for  the  counsel  of  trustees  Minn   12. 

is  allowed  without  respect  to  any  prac-  %.  Brooks  v,  Forington.  117  Cal.  SI9. 

tice  or  rule  of  state  courts.     Phinizy  v.  S.  Tke  Pleading  in  CoanoetioB  witk  an 

Augusta,  etc..  R.  Co.,  98  Fed.  Rep.  776.  Instnunont  Attaehod  to  or  set  out  theiein 

The  Amonat  Stipulated  in  the  Mortgage  was  held  to  be  sufficient  to  support  an 

may  be  allowed.    Stephenson  v.  AUi-  allowance  in  Cortelyou  v.  Jonea»  (Cal* 
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449.  B.  Odlfttena  Attack.  —  See  notes  4,  6. 

4ff9.  IMMi  v«t  JuMittlMua.  —  See  note  5. 

4ff  1.  8.  DtfleMncf  Judgment!  —  a.  In  General  —  iiiMuity 

AfilMt  Owttagwt  IiMt.  —  See  note  i. 

[MpalfttlM  AgalBtt  IMdM^j  JiAfwnit.  —  See  note  5a.] 

*.  Origin  of  Practice  of  Rendering  —  (i)  Earlj^ 

Chancery  Rule:    Mortgagee  Required  to  Collect  Deficiency  by 
Separate  Action  at  Law,  —  See  note  6. 

1900)  61  Pac.  Rep.  918;  County  Bank  4M.    6.  Jehle  v.  Drools,  ii3  Mich. 

V.  Goldtree,  iso  Cal.  160:  and  Knight  131 ;  Christian  v,  Soderberg,  134  Mich. 

V,  Heafer,  79  111.  App.  374.  54;  Patriric  v,  Naiiunal  Bank  of  Com- 

449.    4.    McNamara    v.     Oakland  merce,  63  Neb.  200;  Brand  r.  Garneau, 

Bldg..  etc.,  Assoc.,  131  Cal.  336.  (Neb.  1903)  93  N.  W.  Rep  219. 

44t.    4.  Eddy  v.  Kimerer,  61  Neb.  liabiUty  Vot  Flxsd  in  VttTMlMWt  Ht- 

498.  ena.— Where  the  liability  for  a  de* 

4.  CaRfomia.  —  Hansen  v,  Warner,  ficiency  is  not  hxed  in  the  foreclosure 

133  Cal.  69;  Orland  Bank  v.  Dodson,  decree  it  is  litigated  and  determined 

IS7  CaL   908;    Johnson  v.  Reed,   125  upon  the  application  for  a  deficiency 

Cal.  74.  judgment  after    the    report   of   sale. 

Indiana,  —  Maynard  v,  Waidlich,  156  Morris  v,  Linton.  (Neb.  1903)  95  N.  W. 

lad.  562.  Rep.   11 ;  Brown  v,  Johnson,  58  Neb. 

Iowa.  —  Day  tr.  Goodwin,  104  Iowa  222. 

374-  461.    1.  A  Bostriedoa  sf  Xeaedj  to 

Kansas,  —  Ehrsam  r.  Smith,  61  Kan.  the  Sseurityi  as  by  an  exemption  Crom 

6q9;  Myers  v.  Hutchinson,  61  Kan.  191.  personal  liability  in  the  mortgage  or 

Nebraska,  —  Nebraska  L.  &  T.  Co.  v,  by  an  agreement  for  no  deficiency  judg- 

Haskell,  (Neb.  1903)  93  N.  W.  Rep.  ment,    will  be  enforced.      Seieroe  v. 

1045;  Nebraska  L.  &  T.  Co  v.  Doman,  Kearney  First  Nat.  Bank.  50  Neb.  612; 

(Neb.  1903)93  N.  W.  Rep.  1022:  Globe  Mentxer  v,  Abbott,  20  Wash.  708. 

L.  ft  T.  Co.  V,  Eller,  61  Neb.  226.  In  a  Mt  by  a  Jvalor  Xertgagea  in 

North     Carolina,   —   Chamblee     v,  which  a  senior  mortgagee  does  not  seek 

BfOtt^htoo,  120  N.  Car.  170.  foreclosure,  the  court  can  render  judg- 

Ohio.  —  Brown  v,  St.  John,  4  Ohio  ment  only  for  the  amount  of  the  second 

Cir.  Dec.  155,  18  Ohio  Cir.  Ct.  736.  mortgage  after  applying  the  net  pro- 

Pinmsylvania,  —  Chase  v.  Brown,  22  ceeds  of  the  sale  to  the  amount  due 

Pa.  Co.  Ct.  $98-  thereon.  Kassontr.Tousey,  Q6Wi8.5ix. 

United  States,  —  Seaman    v.  North-  ha.  The  bond  may  contain  a  stipu- 

western  Mut.  L.  Ins.  Co.,  (C.  C.  A.)  86  lation  restricting  recovery  to  the  mort- 

Fed.  Rep.  403;  EI  gutter  t/.  Northwest-  gaged  premises.    See  Abbott's  Estate. 

era  Mat.  L.  Ins.  Co.,(C.  C.  A.)  86  Fed.  24  Pa.  Co.  Ct.  401,  9  Pa.  Dist.  376, 

Rep.  500;  Adams-Booth  Co.  v,  Reid,  affirmed  198  Pa.  St.  493. 

X12  Fed.   Rep.  xo6;    National  Nickel  4.  Webber    v.   Blanc,    39    Fla.    224 

Co.  9,  Nevada  Nickel  Syndicate,  (C.  C.  (where  no  deficiency    judgment    was 

A.)  112  Fed.  Rep.  44.  sought  in  the  foreclosure  suit):  Huston 

▲  FMrty  Who  Withdraws  from  the  v,  Fatka,  30  Ind.  App.  693  (action  by 
foreclosure  suit  by  his  own  act  cannot  indorsee  against  payee,  which  cause  of 
thereafter  impeach  the  title  of  the  pur-  action  was  not  embraced  In  the  fore- 
chaser  at  the  sale.  Moody  v.  Dlckin-  closure  suit);  National  City  Bank  v, 
■on.  S4  S.  Car.  526.  Torrent,    130   Mich.  259:    Mallory  v. 

Toid  Martgaga.  —  Where  a  mortgage  Kessler,   18    Utah    xi;    Carpenter   v, 

upon   which  a   judgment   in  rem    is  Meachem,  11 1  Wis.  60.    See  also  De 

founded  is  absolutelv  void,  the  pur-  Condres  v.  Union  Trust  Co.,  25  Ind« 

chaser  acquires  no  title  and  cannot  re-  App.  271. 

cover  the  premises.    Way  v,  Scott,  118  An  AetioB  on  tha  VbidiBg  sf  Aaraat 

Iowa  197.  Dm  in  foreclosure  may  be  maintained 

Waat  sf  Jsrladiatton  over  the  person  to  recover  a  deficiency  after  sale  where 

and  sabiect-matter  renders  the  decree  judgment  therefor  was  not  sought  or 

void.    Venner  v,  Denver  Union  Water  entered  in  the  foreclosure  suit,  the  ac- 

Co..  15  Colo.  App.  495.  tion  being  on  the  finding  as  a  debt  evl* 
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4«(9.  See  notes  1,2. 

4«(S.  (2)  Basis  of  Right  to  Render  —  (b)  ft«]«  «f  Orart  —  Ii  IM- 
Mtl  Oovti.  —  See  notes  3,  6. 
4US4.  iB  Florida.  —  See  note  i. 

(c)  8ut«t«.  —  See  note  4. 
487.  c.  Parties  Liable  — (i)  Mortgagor  —  (a)  la  e«Mni. — 
See  note  1. 

499.  (b)  Bal6Mo  of  Mortgagor.  —  See  note  2. 

460«  By  ArraagOBM&t  with  Graatoo  of  Mortgagor.  —  See  note  2. 

IRxttarioa  of  Timo  to  Mortgagor'!  Oraatoo.  —  See  ncte  5. 
4S1«  SztiBiioa  to  Voaanuiiiig  PordiaMn.  —  See  note  4. 
469«  BiMhargo  of  Mortgagor  ia  Bankmptoj.  —  See  note  I. 

[Wkoro  tho  Statttto  of  Liodtatioai  Has  Xztiagaif hod  tho  Ponoaal  Ii»- 
hUity>  a  deficiency  judgment  cannot  be  rendered.  —  See  note  m.] 

denced  by  record.     Doyle  v.  West,  60  (Neb.  1902)  89  N  W.  Rep.  616;  Thomp. 

Ohio  St.  438.  son  v.  West,  59  Neb.  677;  Hanicom  v. 

469.    1.  Reichert  V.  StUwell.  17a  N.  Meyer.  61  Neb.  798:  Merrill  v.  Miller, 

Y.  83,  as  to  the  rule  before  the  statutory  (Neb.  1902)  89  N.  W.  Rep.  606;  BiaytoD 

change.  v.  Oaks.  (Neb.  1902)  89  N.  W.  Rep.  646. 

The  Bight  to  Jadgmoat  Dopoadi  apoa  la  How  Jersoy  a  deficiency   decree 

Btatato.      Field     v,    Saginaw    Circuit  cannot  be  rendered  under  the  statute, 

ludffe,   124  Mich.  68,  citing  9  Encyc.  Raritan  Say.  Bank  v,  Lindsley,  58  N. 

OF  Pl.  and  Pr.  451,  452.  J.  Eq.  214;  Field  v.  Thistle,  58  N.  J. 

t.  Sffoot  Has  Booa  OlToa  to  a  Btatato  £(^.  339,  affirmed  60  N.  J.  Eq.  444.     But 

of  a  ttsttrfltato  precluding  a  subsequent  suit  on  the  bond  accompanying    the 

action  on  ihe  debt  after  election    to  mortgage    is    auihorized    after   fore- 

foreclose.    Gates  v.  Tebbetts,  100  Mo.  closure.    Crosby  v.  Washburn,  66  N. 

App.  590  J.  L.  494. 

4A3.    S.  v.  8.  Eqaity  Bale  M  author-  457.    1.  McHenry  v.  Batavia  BIdg.. 

izes  a  deficiency  judgment.     Grant  v,  etc.,  Co.,  9  Ohio  Cir.  Dec.  531,  17  Ohio 

Winona,  etc.,   R.  Co  ,  85  Minn.  422.  Cir.  Ct.  206. 

But  where  the  equities  of  the  bill  fail  Oa  Joiat  aad  SoTOral  Votoi  judgment 

the  rule  wilt  not  authorize  a  personal  may  be  taken  against  one  of  the  mak* 

judgment.     Cumberland    Bldg.,   etc.,  ers.     Hull  t^.  Hay  ward,  13  S.  Dak.  991. 

Assoc.  V.  Sparks,  106  Fed.  Rep.  loi.  But  it  is  held  that  the  other  against 

6.  Grant  v,  Winona,  etc.,  R.  Co.,  85  whom  no  judgment  is  taken  is  released. 

Minn.  422.  Travelers*  Ins.  Co.  v.  Mayo,  170  )11.498. 

454.    1.  Webber  v.  Blanc,  39  Fla.  450.   8.  Stover  r.  Stark,  61  Neb.  374. 

224.  460.    2.  See    in    California    Wood- 

4.  County  Bank  v.  Goldtree,  129  Cat.  ward  v.  Brown.  119  Cal.  283. 

160  (holding?  that  such  a  provision  was  6.  Johnston  v,  Paltzer.  100  III.  App. 

not  in  conflict  with  any  constitutional  171.     Compare  Title  Guarantee,   etc.. 

frovision);  Eggleston  v,  Morrison,  185  Co.  v.  Weiher,  (Supm.  Cl.  Tr.  T.)  30 

II- 577:  Connor  p.  Jones,  (S.  Dak.  1897}  Misc.    (N.    Y.)  250,   holding  that  an 

72  N.  W.  Rep.  463;  Thomson  V.  Chees-  agreement   with    the  grantee    of    the 

man,  15  Utah  43.  premises  for  extension  of  time  will  not 

la  Hebraska.  —  Notwithstanding  the  discharge  the  original  mortgagor  whete 

repeal  of  the  statute  as  mentioned  in  such  agreement  is  without  considera- 

the  original  note,  the  right  to  render  tion  and  unenforceable, 

such  judgment  in  actions  already  ac-  461«    4.   So  in  New    York,     Gott- 

crued  is  not  affected.     Wolff  v.  Phelps,  schalk  v,   Jungmann,  78  N.  Y.  App. 

(Neb.  1902)92  N.  W.  Rep.  143;  Harris  Div.  171. 

V.  Nye,  etc.,  Co..  (Neb.  1902)  91  N.  W.  469.    1.  Prentis  v.  Richardson,  118 

Rep.  250;  Patrick  v.  National  Bank  of  Mich.  259. 

Commerce,  63   Neb.  200;  Burrows  v.  la,   Patrick    v.    National    Bank    of 

Vanderbergh,(Neb.  i903)o5N.W.  Rep.  Commerce,  63  Neb.  900;   Daecker  v. 

57;    Rttshton  V,  Dierks  Lumber  Co..  Goeres,  104  Wis.  99. 
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4II6.  (3)  Purchaser  Assuming  Mortgage  —  (a)  la  e«Mnl.  —  See 
notes  ly  2. 

467.  liaittd  UftbiUty.  —  See  note  3. 

468.  (b)  Wko   Xaj  Xnfont    PurahMv'f  LUUUty — Mortg»fftt.  —  See 
no:es  I,  2. 

Mortgagor.  —  See  note  3. 

469.  (•)  XzeoptioaB  to  Ooaoral  Bnlo  —  Wkoro  enntor  Hot  Liable.  —  See 
note  I. 

470«  PromiM  tabiaqiiont  to  Ctntr^yaiMe.  —  See  note  I. 
471.  (d)  What  OomtitatM  AMvmption  —  Vo  Fartieiilar  Font  Hmwary. 
—  See  note  3. 

466*    1.   ParbhaMr  AMxiiiiliig  Xort-  Holmes,  83   111.   App.   307:   Johns  v. 

gage  Liable  for  Delloieney  —  Arizona,  —  Wilson,  180  U.  S.  440.  decided  under 

Johns  r.  Wilson,  (Ariz.  1898)  53  Pac.  the  ArtMona  Code,  where  there  is  no 

Rep.  583.  distinction  between  sails  at  law  and  in 

California,  —  Roberts    v,    Fitzallen,  equity).     See   also  Beitel  v,  Dobbin, 

lao  Cal.  482.  (Tex.  Civ.  App.  1898)  44  S.   W.  Rep. 

lUinais,  —  Mead  p.  Peabody,  183  111.  299. 

126;  Gandf  V.  Coleman,  196  111.  189.  In  Equity.  —  Equity  will  enforce  the 

iW^rAT^a.  ^-Graves  v,  Macfarland,  liability  of  each  successive    grantee. 

58  Neb.  802  (be/bre  the  repeal  of  the  Giesv  v,  Gregory,  15  App.  Cas.  (D.  C.) 

statute  allowing  deficiency  judgments,  49;  ^ield  v.  Thistle,  58  N.  J.  Eq.  339, 

holding   that  the  liability  may  suffi  affirmed  60  N.  J.  Eq.  444;  Biddle  v. 

ciently  appear  from  the  answer  of  the  Pugh,  59  N.  J.  Eq.  480;  Tat  am  v,  Bal- 

morigagor).  lard,  94  Va.  370.     But    an  equitable 

New  York,  —  Laird  v,  Wittkowslci,  cause  of   action  against  the  grantee 

67  N.  Y.  App.  Div.  476.  cannot  be  joined  with  a  legal  claim 

South  Carolina,  —  Redfearn  v,  Craig  against  the  mortgagor.    Giesy  v,  Greg- 

57  S.  Car.  534.  ory,  15  App.  Cas.  (D.  C.)^49. 

Texas,  —  Mitchell  v.  National  Rail-  8.  Graves  v,   Macfailand,   58    Neb. 

way    Bldg.,    etc.,  Assoc,  (Tex.   Civ.  802,  citing  9  Encyc.  of  Pl.  and  Pr. 

App   1899)  49  S.  W.  Rep.  624.  468. 

Utah,  —  Thompson  v,  Cheesman,  15  A  Judgment  Subrogating  the  Xortgagor 

Utah  43.  to  the  benefits  of  a  judgment  against 

Virginia,  —  Fisher  r.  White,  94  Va.  the  purchaser  by  a  provision  thai  the 

236.  mortgagor  recover  from  the  purchaser 

Wisconsin,  —  Fanning  v.    Murphy,  so  much  of  the  sum  as  the  mortgagor 

117  Wis.  408.  may  be  required  to  payor  that  may  be 

S.  Gandy  v,  Coleman,  196  111.  189;  satisfied  out  of  his  property  is  proper. 

Laird  v,  Wittkowslci,  67  N.  Y.  App.  Devine  v.  U.  S.  Mortgage  Co.,  (Tex. 

Div.  476.  Civ.  App.  1898)  48  S.  W.  Rep.  585. 

467.  S.  Whore  the  Xortgage  Debt  Is  400.  1.  Williams  v.  Van  Geison,  76 
Speeifled  in  the  assumption,  the  liability'  N.  Y.  App.  Div.  592;  Fant  v,  Wright, 
is  for  the  whole  debt  though  the  morl-  (Tex.  Civ.  App.  1901)  61  S.  W.  Rep. 
gage  covers  other  lands  than  those  514,  holding,  however,  that  the  excep- 
conveyed.  Mead  v,  Peabody,  183  111.  tlon  does  not  apply  to  a  grantee  of  the 
126.  sole  devisee  and  executor  of  the  mort- 

Attorney's  Fees  are  not  assumed  by  gagor.    Contra^  Cobb  v,  Fishel,  15  Colo, 

the  assumption  of  the  mortgage  debt  App.  384. 

where  the  land  is  not  security  for  the  470.    1.  But  Vorbearanoe  to  Sue  upon 

attorney's  fees  under  the  provisions  of  an  overdue  claim    is    sufficient    con- 

the   oiortgage.     Roberts  v.  Flizallen,  sideration    to    support    the   collateral 

120  Cal.  482.  agreement.     German    Sav.    Bank    v, 

468.  1.  Johns  v,  Wilson,  180  U.  S.  Brodsky,  (Supm.  Ct.  Spec.  T.)  39  Misc. 
440.  (N.  y.)    100,  affirmed  81    N.  Y.  Supp. 

2.  Liability ia  Separate  Aetion.  —  Skin-  1 126. 

ner  «/.   Harker,  23  Colo.  333;  Webster  4T1.    3.  See  Field  v.  Thistle,  58  N. 

V,  Fleming.  178  111.  140;  Robinson  v.  J.  Eq.  339,  affirmed  60  N.  J.  Eq.  444, 
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474*  (o)  Wkat  Bms  V«t  OoBftltato  AurniFtlw.  —  Se^  notes  3,  4. 

477.  (f)  IMhmm  ^  PvnhAMr  AituUaf  HMfag*  —  Ikllm  tf  Tltto.  — 
See  note  2. 

489.  (4)  Guarantor  of  Mortgage  —  iaA«Mr«(V«toBMv«dL  —  See 
note  I. 

485,  d.  Leave  to  Sue  —  fltotvtvry  BaqvimMBt.  —  See  note  6. 

486.  Afiit  «f  Lmt»  Obteiatd.  —  See  note  2. 
487«  enntiaf  •!  Lmt*  UiovtiaBftrj.  —  See  notes  I,  2. 

v««Im  of  AffiiMtiM  te  Lmto.  —  See  note  4. 
e.  Sufficiency  of  Service    to  Authorize    De- 
FiciENCV  Judgment.  — See  notes  5,  6. 
488.  /.  Time  of  Rendition  of  Deficiency  Judgment  — 

(i)  In  General — AfUr  Aaout  AMwuiaod.  —  See  note  2. 

[Dtlmdaiaf  antitim  of  XiaUlity.  —  In  a  number  of  jurisdic- 
tions the  foreclosure  decree  may  determine  the  mere  question  of 
liability  for  the  deficiency,  though  judgment  for  the  amount  can- 
not be  entered  until  after  sale,^  and  iir  some  states  the  whole 
matter,  including  that  of  liability,  may  be  left  to  be  determined 
on  application  or  petition  after  sale.^] 

ooostniio^  an  ossnmpdoa  as  sufficieot  AffldaTlt  if  they  are  properly  the  sah- 

to  cover  the  debt.  ject  of  iaquiry  apon  issues  daly  framed. 

474U    S.  Crawford  v,  Nimoions,  x8o  McLaughlin  r.  Durr,  76  N.  Y.  App. 

Ill   143*  Div.  75. 

4.  See  Gotlschalk  v.  Juagmaoa,  78  4.  Matter  of  Marshall,  53  N.  Y.  App. 
N.  Y.  App.  Div.  171.  Div.  136;  Durham  v.  Chapin.  30  N.  Y. 

4yT.    i.  A  Dead  Dtdand  to  Be  Told  App.  Div.  148  (application  for  nmmpr^ 

is  ineffeciive  as   to  a  stipulation  for  ' /mii^  leave). 

personal  liability  of  the  grantee.  Johns  ft.  Lemert  v.  RoUnson,  7  Kan.  App. 

V.  Wilson,  (Alls.  1898)  53  Pac.  Rep.  583.  756;  Southward  v.  Jamison,  66  Ohio 

4S9.    1.  Halbach    v.    Trester,    los  Sl  290  (as  to  jurisdiction  of  the  person 

Wis.  530.  of  a  grantee  assuming  the  mortf^age, 

4M*    t.  Maxwell  v.  Home  F.  Ins.  in  order  to  support  a  deficiency  jndg- 

C6.,  57  Neb.  907;    Bray  ton  v.  Oaks,  ment). 

(Neb.  1908)  89  N.  W.  Rep.  646;  Waugh  S.  Latta  v,  Tutton.  IM  Cal.  379. 

r.    Newell,  69    Neb.  438;    Matter  of  Bat  a  flepsiats  Aetiea  Kay  Be  Breight 

Marshall,  53  N.  Y.  App.  Div.  136.  for  the  deficiency.    Smith  v.   Moore, 

Omss  ia  Whisk  Btatnta  laappUsahla.  —  112  Iowa  60;  In  re  Linforth,  87  Fed. 

Reichert    v.    Stilwell,   172  N.   Y.  83;  Rep.  386. 

Preufeld  v.  Lawrence,  (Supm.  Ci.  Spec.  489«    t.  Wells  v.  American  Mortg. 

T.)  34  Misc.  (N.  Y.)  329.  Co.,  123  Ala.  413:  Hastings  v.  Alabama 

4M.    t.  Waugh  V.  Newell,  62  Neb.  State  Land  Co.,  124  Ala.  606;  Newhall 

438.     But  see  Schieck  v,  Donohue,  77  p.  LiTcrmpre  Bank,  136  Cal.  533:  Eg- 

N.  Y.  App.  Div.  321.  gleston    v.    Morrison,    185     lU.    577; 

4tT.    1.  Matter  of  Byrne.  81  N.  Y.  Springer  v.  Law,  185  111.  542;  Cook  v. 

App.  Div.  74,  holding  that  the  discre-  Moulton,  64    111.  App.  429:    Parmele 

tion  should  not  be  exercised  to  permit  v,  Schroeder,  61  Neb.  553;  Devries  v. 

a  concurrent  action  except  in  extraor-  Squire,  55  Keb.  438;  Bostwlck  v.  Van 

dinar y  circumstances;  Matter  of  Mar-  Vleck,  106  Wis.  387. 

shall,  53  N.  Y.  App.  Div.  136.  where  So.  Herd    v.   Tuohy,   133   Cal.    55; 

Isave  to  sue  was  held  to  haye  been  O'Neil  v.  Hart,  116  Cal.  69;  Springer 

improperly  granted.  r.  Law,  185  III.  542;  Michigan  Trust 

IsaTa  Kay  Be  OnnttdVaaepte  Tarns.  —  Co.  v.  Lansing  Lumber  Co.,  121  Mich. 

Reichert  V.  Stilwell.  S7N.Y.  App.  Div.  438;  Deyries  v.  Squire.  5S  Neb.  438; 

S^d;  Durham  v.  Chapin,  30  N.  Y.  App.  Packard  v.  Kinzie  Ave.  Heights  Co., 

V.  148.  105  Wis.  323.    See  also  Brigel  v.  Creed, 

5.  XaUvt  WIU  Vet  Be  Onnlteid  en  10  Ohio  Dec.  S14. 
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49*.  IiMattoB  %m  ^tMmaf.  —  See  note  i. 

4fKi.  X  Stat  OY  PlOOmnvef  —  ftfttotary  PMrlrim  Vot  Itrimlfi 
—  See  note  7. 

495.  TiUaf  8Uj  Is  AppiMNuiM.  —  See  note  i. 

496.  fltotuto  to  B«  itrtetly  Oomi^lM  With.  —  See  note  3. 

41I7.  XL  Apfial  —  1.  When  Appeal  lies  —  a.   Orders  Ap- 
pealable —  Dmtm  «f  JwmUmm  aad  Sato.  —  See  notes  /,  8. 
Jxuigmnt  to  IMIoiinQj.  —  See  note  10. 

498.  6.  Orders  Not  Appealable.  —  See  note  7. 

ViutlMOollfttortlljIiiAbla.  —  Although  to  rno  from  the  date  of  the  judgment 

the  personal  liability  of  a  party  col-  directing  the  sale.     Phillips  v.  LoTe, 

laterally  liable  cannot  be  fixed  in  the  57  Kan.  828. 

original  decree  of  foreclosure,  a  decree  The  last  that  ths  Ksrtfagsr's  Psrssnl 

which  .does  no    more    than  find    the  Piopertjp  Is  in  the  Hands  sf  a  Bsssivwr  is 

amount  due  on  the  note  secured  is  not  not  a  sufficient  reason  for  staying  the 

objectionable.    Simons  v.  McDonnell,  sale  on  the  application  of  a  subsequent 

ISO  Mich.  691.  creditor  where  the  court  has  adjudsed 

48i*    tt.  Field  v.    Howry,  (Mich,  the  validity  of  mortgages  antedating 

1903)  <M  N>  ^-    Rep.  313;    Field  v.  the  receiver's  title  and  has  directed 

Saginaw  Circuit  Judge,  124  Mich.  69:  their  satisfaction  out  of  the  property 

Prentis  v.  Richardson,  118  Mich.  259:  which  they  cover.    Clark  v.  Vtlas  Nau 

Crary  v.  Buck,  (Neb.  1901)  95  N.  W.  Bank,  (Supm.  Ct.  Spec.  T.)  34  Misc. 

Rep.  839;  Brown  v,  Johnson,  %S  Neb.  (N.  Y.)  6ai. 

999;  Patrick  V,  National  Bank  of  Com-  Fallurs  to  fltay  proceedings  by  giving 

merce,  63  Neb.  aoo;   Daniel  v.  Schom-  the  bond  by  one  entitled  to  have  the 

berg,  5S  Neb.  773.  judgment  vacated  will  not  render  the 

ns  AfplioatlMi  need  not  be  made  confirmation  of  sale  proper  where  the 

Immediately  "on  the  coming  in  of  judgment  must  necessarily  be  set  aside. 

the  report  of  sale,'*  and  the  power  to  Bloor  v.  Smith,  113  Wis.  340. 

render  such  judgment  will  not  lapse  4M.    1.  Seaman    v.  Northwestern 

until  the  obligation,  if  valid,  shall  be  Mut.  L.  Ins.  Co.,  (C.  C.  A.)  86  Fed. 

satisfied  or  liecome  barred  by  the  stat-  Rep.  493. 

nteof  Itmitatons.    Sawyer  v.  Bender,  Istqn^  t»  Attadt  'JtidgMHit.^See 

(Neb.  1903)  93  N.  W.  Rep.  980;  Crary  Gilbert  v.  Provident  L.,  etc.,  Co.,  (Neb. 

»•  Buck,  (Neb.  1901)  9s  N.  W.  Rep.  839.  1901)  05  N.  W.  Rep.  488. 

See  also  Brand  v,  Garneau,  (Neb.  1903)  4M.    I.  Hoyt  v.  Little,  55  Neb.  71* 

93  N.  W.  Rep.  31^.  4flT.     7.  Kronenberger   v.    Helne- 

Vstlos.  —  In  MicAigau  notice  is  neces-  mann,  104  111.  App.  156. 
tary.    Prentis  v.  Ricnardson,  118  Mich.  Jvisdietlon  —  ftsshold  V«t  InTslvsd, 
859.    But  something  less  than  personal  — Tormohlen  v,  Walter,  175  III.  443; 
sendee  will   be  sufficient  where    the  Beach  v,  Peabody,  f88  111.  75. 
parties  are  before    the  court  In  the  Lsava.  —  In  Vermont  the  statute  re- 
main suit.     Field  v.  Saginaw  Circuit  quiring  permission  of  the  court  to  file 
Judge,  It4  Mich.  68.    In  Alabama  and  an  appeal  from  a  decree  for  the  fore- 
Nih'oska    no   other    notice    than  the  closure  of  a  mortgage  does  not  apply 
original  summons  is  necessary.    Wells  where  the  instrument  is  on  its  face 
r.  American  Mortg.  Co.,  133  Ala.  4x3;  an  absolute  conveyance.     Herrick  v, 
Patrick  p,  NaUonal  Bank  of  Commerce,  Teachout,  74  Vt.  196. 
63  Neb.  300;  Graves  v,  Macfarland,  58  8.  Lohman  v.  Cox,  9  N.  Mex.  503: 
Neb.  803;  Crary  ».  Buck,  (Neb.  1901)  Chase  v.  Driver,  93  Fed.  Rep.  780,  34 
95  N.  W.  Rep.  839;  Brand  v,  Garneau,  C.  C.  A.  668. 
(Neb.  X903)  93  N.  W.  Rep.  3x9.  10.  Kane  v,  Williams,  99  Wis.  65. 

49#.  1.  Mattsr  of  Bight  ^  In  an  4M.  7.  Eggleston  cr.  Morrison,  X85 
action  for  personal  judgment  and  to  III.  577  (as  to  a  decree  fixing  liability 
foreclo^  a  mortgage,  the  plaintiff  is  for  a  deficiency,  but  before  final  de- 
entitled,  as  a  matter  of  right,  to  exe-  termination  of  the  amount  due  after 
cution  for  deficiency  after  sale.  Schu-  sate):  Parmele  v.  Schroeder,  59  Neti. 
Icr  V.  Fowler,  63  Kan.  98.  555,  6x  Neb.  SS3;  National  L.  Ins*  Co. 

4M.    7.  Tks  rsfflsd  if  the  Magr  begins  v.  Fiugerald,  6x  Neb.  693. 
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499.  See  note  7. 

OOO.  S.  Parties  to  Appeal  —  PuduuMr  et  fta-MlMore  !»]«.  —  See 
note  2. 

XiiMllaiiMiu.  —  [All  parties  whose  interests  are  affected 
by  the  decree  may  appeal  or  assign  error,**  and  all  adverse  parties 
and  those  interested  in  maintaining  the  integrity  of  the  decree 
are  necessary  parties  to  an  appeal  and  should  be  served  with 
notice.**] 

3.  Quettiont  Coniidered  on  Appeal  —  See  note  6. 
ffOl.  See  notes  i,  2,  3. 

[On  Appeal  from  Partionlar  Orders.  —  Only  questions  involved 
in  the  particular  order  appealed  from  can  be  considered,**  and 
on  proceedings  to  review  a  decree  of  confirmation  or  other  order, 
the  merits  of  the  original  decree  of  foreclosure  or  other  prior 
order  which  is  reviewable  directly  are  not  before  the  court.** 

Hew  York  Court  of  Appeali  —  Inter-  494;  Brady  v.  Corbett,  4KaD.  App.  234; 

mediate   Ordere   Hot   ilppealaUe.  —  See  Power  v.  Murphy,  26  Mont.  387. 

New  York  Security,  etc.,  Co.  v.  Sara-  UaneoeiBary  Partiee.—  Parlies  served 

loga  Gas,  etc.,  Co.,  156  N.  Y.  645.  by  publication  who  make  default  and 

499.    7.  Other  Orden  Hot  ilppealable  are  only  barred  of  any  right  in  the 

are  an  order  directing  the  sheriff  to  premises  are  not  necessary  parties  10 

pay  the  money  into  the  court  after  sale,  proceedings  in  error  between  the  roort- 

Gifford  V,  McGuinness,  63  N.  J.  Eq.  gagee  and  defendants  who  claim   the 

834;  an  order  granting  leave  to  inter-  premises.     Lemert  v.  Robinson,  7  Kan. 

vene.  Gammon  v,  Johnson,  136  N.  Car.  App.  756. 

64;    and  an  order  refusing  leave  to  A.  Trustee,  on  appeal  by  the  r/j/M  ^ai^ 

intervene,  Sioux  Clly,  etc.,  R.  Co.  v.  trust  from  a  decree  foreclosing  a  moit- 

Manhattan  Trust  Co.,  (C.  C.  A.) 92  Fed.  gage  executed  by  the  trustee,  is  not  an 

Rep.  428.  adverse  party,  no  personal  judgment 

600.    8.  Rogers  v.  Shove,  98  Wis.  having   been   rendered    against    him. 

271.    See  also  Wolfert  r.  MUford  Set.  Alliance  Trust  Co.  v.  O'Brien,  32  Oie- 

Bank,  5  Kan.  App.  223.     But  the  pur-  gon  333. 

chaser  is  not  a  necessary  party  to  a  6.  See  State   Bldg.,  etc.,  Assoc  v. 

proceeding  by  the  plaintiff  to  review  Brackin,  27  Ind.  App.  677. 

an  order  which  is  in  effect  a  refusal  to  501.    1.  Mississippi    Valley    Trust 

confirm  the  sale.     Briggs  v,  Wilson,  9  Co.  v,  McDonald,  146  Mo.  467. 

Kan.  App.  718.  On  Prooeediap  Ia  Error  the  same  rule 

5a.  Domestic  Bldg.  Assoc,  v.  Nelson,  applies.  0*Brien  v,  Kluver,(Neb.  1903) 
172  Ill.'386;  Manning  v»  Ferguson,  103  95  N.  W.  Rep.  595.  And  on  such  pro- 
Iowa  561;  Prevost  r.  Pellerin,  105  La.  ceedings,  the  case  being  submitted  on 
589  (purchaser  from  mortgagor);  Par-  the  same  evidence  upon  which  it  was 
mele  v.  Schroeder,  59  Neb.  553  (holding  tried  below,  the  court  will  not  specu- 
that  one  disclaiming  ownership  is  not  late  as  to  the  effect  of  excluded  testi- 
precluded  from  appealing  from  a  judg«  mony  where  the  evidence  submitted 
ment  against  him  for  a  deficiency  as  a  shows  the  refusal  of  confirmation  to  be 
grantee  of  the  mortgagor  by  reason  of  right.  Guthrie  v.  Guthrie,  (Neb.  1903) 
his  having  filed  exceptions  to  the  ap-  93  N.  W.  Rep.  1131. 
praisement  of  the  property);  Mutual  Trial  do  Hoto.  —  See  Security  Sav. 
L.  Ins.  Co.  V,  Tenan,  188  Pa.  St.  239  Soc.  v,  Cohalan.  31  Wash.  266. 
(right  of  terre-tenant  to  appeal  from  8.  Dartmouth  Sav.  Bank  v.  Foley, 
void  judgment  against  executor  of  (Neb.  1902)  89  N.  W.  Rep.  317^  Scot- 
mortgagor).  tish-American  Mort^.  Co.  v.  Bigsby,  53 

6^.  Bair  v.  Watkins,   130  Cal.  540;  Neb.  104;  Keene  Five  Cent  Sav.  Bank 

Porter  v.  Lassen  County  Land,  etc.,  v,  Johnson,  (Neb.  1901)  95  N.  W.  Rep. 

Co.,  (Cal.  1898)  55  Pac.  Rep.  395;  Hus-  504;   Murphy  v,  Guon,  54  Neb    670; 

ton  V,  Pratt,  62  Kan.  866,  62  Pac.  Rep.  Nye  v.  Rogers,  55  Neb.  353. 

3x9;  Thompson  v,  Searle,  7  Kan.  App.  t.  Johnson  v.  Masters,  49  S.  Car.  525. 
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ffOl.  Srrvn  Vat  Bartnibto. —  The  court  will  not  reverse  for  errors 

which  cannot  affect  the  party  complaining  or  which  are  harmless.^ 

BatvmI  in  Pirt  Modilloation.  —  The  judgment  may  be  reversed 

in  part  and  affirmed  in  part,  or  remanded  with  directions  to  enter 

the  proper  judgment,  without  the  necessity  of  a  new  trial.^^j 

XTT.  Sals  —  1.  Vatnre  of  Foredosnre  Sale.  —  See  note  7. 
ffOSI.  See  note  2. 

%  Votiea  and  AdYertisement  —  a.   Contents  —  (i)  In 
GeneraL  —  See  notes  4,  6,  7a. 

Ml.    6tf.  Om   Appeal  firom  Order  of  Bldg.     Assoc,    v.     Nelson,     172    111. 

lilrare  and  Sale,  in  Louisiana^  only  the  386. 

legality  of  the  order  can  be  considered.  Modifloation  by  the  appellate  court 

Germanta  Sav.    Bank   v.   Lemley,   50  wheretheerrorismcrely  in  the  amount 

La.  Ann.  1289.  is  proper.     Iowa  Sav.,  etc.,  Assoc,  v. 

Tha  QoMtion  of  Liability  for  a  Delloianey  Selby,  11  Iowa  402. 

which  is  determined  after  the  sale  does  Judgment  Too  Eztenslye.  ^-  In  Indiana 

not  arise  on   appeal  from  the  decree  a  new    trial  is  unnecessary,   but  the 

of  foreclosure.    Morris  v,  Linton,  61  judgment  will  be  reversed  with  instrnc- 

Neb.  537.  tions  to  foreclose  in  accordance  with 

6^.  ScoU  V.  Hurley,  (Ariz.  189S)  53  the  opinion  of  the  appellate  court, 
Pac.  Rep.  578;  Cox  zr.  Parroite,  59  where  the  judgment  of  foreclosure  in- 
Neb.  701;  Thompson  v.  Purcell,  63  eludes  a  larger  interest  than  that  con- 
Neb.  445,  Magruder  v.  Kittle,  (Neb.  veyed  in  the  mortgage.  Brunson  r. 
1902)  89  N.  W.  Rep.  272;  Nebraska  L.  Henry,  152  Ind.  310. 
h  T.  Co.  V.  Dickerson,  (Neb.  igoi)  95  The  Error  Being  in  Amount  Only^ 
N.  W.  Rep.  774:  Beck  v.  McKitben.  the  court  will  remand  with  directions 
63  Neb.  413;  Seaman  v.  Northwestern  to  modify.  Malone  v.  Roy,  118  Cal. 
Mut.  L.  Ins.  Co.,  (C.  C.  A.)  86  Fed.  512;  Haensel  v.  Pacific  States  Sav., 
Rep.  493;  Elgntter  v.  Northwestern  etc.,  Co.,  135  Cal.  41;  Roby  v.  Chicago 
Mut.  L.  Ins.  Co.,  (C.  C.  A.)  86  Fed.  Title,  etc.,  Co.,  194  111.  228.  See  also 
Rep.  500;  Chase  v.  Driver,  92  Fed.  Conklin  v.  Buckley,  19  Wash.  36a. 
Rep.  780.  34  C.  C.  A.  668.  7.  As  to  the  Order  of  Lovy  and  Salo  see 

6^.  Bnws  Vol  Alboting   Party  (Som-  Judicial  Salrs. 

gladaiag.  ~  Foster  v,  Bowles,  138  Cal.  5M.    8.  Norton  v.  Reardon,  (Kan. 

449  ()s  to  a  party  found  to  have  had  1903)  72  Pac.  Rep.  861.     See  also  Old 

no  interest):  Illinois  Trust,  etc.,  Bank  Colony  Trust  Co.  v.  Great  White  Spirit 

tr.  Pacific  R.  Co.,  115  Cal.  285  (where  Co.,  181  Mass.  413  (where  the  com- 

00  Interest  was  left  to  the  appellant  by  plaining  party  is  not  injured  by  the 

reason  of  the  fact  that  the  proceeds  alleged  departure). 

had  been    absorbed    by  prior    liens);  4.  Springer  v.   Law,   185    111.    543; 

Gandy  v.  Coleman,  196  111.  189.  Bourke  v.  Somers,  (Neb.  1902)  92  N. 

HamlMB    Error.  —  Farnsworth    v,  W.  Rep.  990;  Amoakeag  Sav.  Bank  v. 

Hoover,    66    Ark.    367;    Sawtelle    v.  Robbins,  53  Neb.  776;  Iowa  L  &  T. 

Muncy,  116  Cal.  435  (refusal  to  enter  a  Co.  v.  Devall,  63  Neb.  826;  Iowa  L.  & 

default  judgment  against  a  wife  who  T.  Co.  v.  Whistler.  62  Neb.  698. 

was  not  a  party  to  the  note,  where  the  Immaterial  yariaiieo   Botwoea  Votioo 

plaintiff  failed  to  establish  hit  claim  and   Deeroo.  —  See    Scottish^American 

against  the  husband  so  that  he  had  Mortg.  Co.  v,  Bigsby,  52  Neb.  104. 

nothing  to  satisfy  out  of   the  wife's  6.  Eldrige  v,  Wesierski,  (Neb.  1903) 

! property);  Block  v.  Allen,  99  Ga.  417  94  N.  W.  Rep.  961:  Carstens  v.  Eller, 

where  the  amount  of   the    personal  60  Neb.  460. 

ndgment  was  less  than  that  for  which  7a.  Other   Xatters   of  Bafidonej.  — 

foreclosure   was    decreed).     See    also  Error  in  the  date  of  the  notice  has  been 

Effgleston   v,   Morrison,    185  lU.  577;  held  to  be  immaterial.  May  t^.  Hatcher. 

Wells  V,  Northern  Trust  Co.,  195  HI.  130  Cal.  637:    Pierce  v.  Reed,  (Neb. 

388;  Hoyt  V.  Little,  55  Neb.  71.  1903)93  N.  W.  Rep.  154. 

%i,  A  Jadgmeat  Covoiliig  a  Ealoaiod  The  notice  need  state  no  more  than 

Lit  may  be  reversed  aa  to  that  and  the  statute  requires.     Iowa  L.  &  T. 

affirmed  as  to  the  balance.    Domestic  Co.  v.  Whistler,  62  Neb.  698;  Pearson 

087 


.  FORECLOSURE  OF  MORTGAGES.       Vol.  IX 

(MS.  b.  When  and  How  Given  — (i)  In  General — 8tat«u 
VmaUj  Pfwwibtt  HtaMT.  —  See  note  6. 

IB  AbiMM  of  fltotutorj  iMrtettai.  —  See  note  7. 
ff#4.  OtMtnotiott  «f  Iteintti.  —  See  note  4. 

A#8«  (2)  TYiM/  ^/  Publication  —  OoDstnetloA  «f  ftstatM.  —  See 
note  I. 

PibliMtta  !a  WmUj  Vtwipaptr.  —  See  note  2. 

S.  Appniament  —  a.  Necessity  —  otnam  xidft.  —  See 
note  9. 

SWt.  4.  Oondvet  of  8al«  —  a.  Who  May  Conduct  Sale  — 
(i)  /»  General.  —  See  note  7. 

ff#8.  (2)  Delegation  of  Authority,  —  See  note  i. 

V.  Bftdger  Lvmber  Co.,  60  Neb.  167;  paper,  though  published  in  the  proper 

RaaiMr  v,  Johnson,  (Neb.  1903}  89  N.  county,  wss  partly  printed  out  en  such 

W.  Rep.  381.  county.    jEtna  L.  Ins.  Co.  r.  Woita- 

A  notice  following  the  language  of  zewski,  63  Neb.  636;  Nebraska  Land, 

the  decree  is  sufficient.    Le^y  v.  Hint,  etc.,  Co.  v,  McKinley-Lanning  L.  ft  T. 

(Neb.  1901)  90  N.  W.  Rep.  640.  Co.,  5a  Neb.  410. 

The  notice  is  not  insufficient  because  5M.    1.  Pierce  v.  Reed,  (Neb.  zgos) 

it  does  not  accurately  describe  the  de-  93  N.  W.  Rep.  154*  Prorident  L.,  etc, 

cree.    Mead  v.  Hoover,  63  Neb.  419;  Co.  9.  Dennis,  (Neb.  1901)  95  N.  W. 

Omaha  L.  ft  T.  Co.  v.  Keck,  63  Neb.  Rep.  361 ;  Nebraska  Land,  etc.,  Co.  v, 

266.  _  McKinley-Lanning  L.  ft  T.  Co.,  5s 

••  Elgntter  v.  Northwestern  Neb.  410;    Mallory  v.    Patlenoo,  63 


Mttt.  L.  Ins.  Co.,  (C.  C.  A.)  86  Fed.  Neb.  439. 

Rep.  50a  t.  See  Hamilton  v.  Fowler,  (C.  C 

1.  ^mrnmM*  VatiM  lissd  ^  tha  Us-  A )  99  Fed.  Rep.  18,  where  the  pnbli- 

•res  is  sufficient.    Springer  v.  Law,  185  cation  was  under  the  terms  of  a  trust 

111.  S43.  deed  requiring  thirty  days'  adverdse- 

Vsttars  Is  itamply  with  tha  Dserss  in  ment. 

that  the  notice  was  posted  one  day  less  9.  See  JuDiaAL  Sales. 

than  that  required  may  be  considered  Mority  of  a  Lisa  Rnd  Iv  Iht  PsMis 

oy  the  court  as  de  minimis  and  the  sale  cannot  be  changed  by  appnJsert,  Hart 

may    be   confirmed.      Farnsworth    v,  v.  Beardsley,  (Neb.  1909)  93  N.  W. 

Hoover,  66  Ark.  ^7.  Rep.  493. 

Pwiwisl  Vatist  is  not  required  by  law  MT.    7.  Rumsey  v.  People's  R.  Co., 

and  is  not  necessary  if  not  required  by  154  Mo.  315;  Northwestern  Mut.  L.  Ins. 

the  decree.    Springer  v.  Law,  185  111.  Co.  p.  MulTihill,  53  Neb.  53!;  Jones  v. 

543,  affirming  84  111.  App.  633;  Collins  Miller,  (Neb.  1903)  93  N.  W.  Rep,  sot. 

V.  McArthur,  (County  £t.)  33  Misc.  (N.  See  also  Van  Frank  v.  St.  Lonia,  etc.. 

Y.)  538  (as  to  personal  notice  to  the  R.  Co.,  88  Mo.  App.  508. 

attorner).    See  also  Fraxier  9.  Swimm,  Lsad  ia  Two  Oevatlss.  —  Where,  under 

79  N.  V.  App.  Div.  53.    But  where  the  the  stafnte,  when  the  lands  lie  partly 

defendant's     notice     of     appearance  in  one  county  and  partly  in  another 

waived  sendee  of  all  papers  "  except  the  action  is  to  be  brought  where  the 

notice  of  sale  and  of  surplus,"  and  it  greater  portion  lies,  the  sheriff  of  that 

appeared  that  the  general  practice  of  county  may  sell  the  whole.    Bllts  r. 

the  bar  was  to  serve  special  notice  of  Moran,  (Colo.  App.  1901)  67  Pac.  Rep. 

sale  under  such  notice  of  appearance,  io30. 

a  resale  was   ordered  for  failure  to  Oljselta.  — On  objection  to coofima- 

comply  therewith.    Eidlitz  v.  Doctor,  tion  of  sale  the  court  will  not  inquire 

(Snpm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  whether  the  person  designated  in  the 

300.  decree  to  make  the  sale  is  an  agent  of 

#M.   CThaWsid  '^Priatad"  isnsed  the  creditor  unless  fraud  or  miscoo- 

In    the   sense  of   "published."    Ne-  duct  in  the  sale  Is  alleged.    Eddy  tr. 

braska  Land,  etc.,  Co.  r.  McKinley-  Kimerer,  61  Neb.  498. 

Lanning  L.  ft  T.  Co..  53  Neb.  4x0.  M9.    L  Aathsrity  Ctaast  It 

Tba  notica  is  good  where  the  news-  gaM. —  Penn.    MuL  L.  Ins.  Co. 
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tf08.  b.  Time  of  Sale.  —  See  note  5. 
ff09.  See  notes  2,  3. 

[8ft]«  Pending  toit  —  A  statute  providing  for  sale,  pending 
the  suit,  of  mortgaged  property  which  is  liable  to  deteriorate  in 
value  does  not  apply  to  farm  lands.     See  note  4/7.] 
c.  Place  of  Sale.  —  See  notes  5,  6,  9. 
ff  lO.  d.  Who  May  Not  Purchase  —  (i)  General  Rule.  — 
See  note  i.    See  also  Judicial  Sales. 

911.  e.  Terms  and  Conditions  of  Sale  — (i)  In  General. 
See  note  i. 
ff  19«  (2)  Sale  on  Credit  —  Wkni  AUowtd.  —  See  note  i. 
(3)  Deposit.  —  See  notes  4,  6. 

CreightOQ  Theatre  Bldg.  Co.,  54  Neb.  White  Spirit  Co.,  181  Mass.  413,  where 

22S.  in  the  decree  was  held  to  give  to  the 

HvfnXf  Kay  Aet  lor  flmriit  —  Union  master,  by  necessary  implication,  au- 

Trast  Co.  v.  Davis,  64  Neb.  340;  Pas-  thority  to  fix  the  place, 

snmpsic  Sav.  Bank  v,  Maulick,6o  Neb.  9.  Peck  v.  Starks.  64  Neb.  341;  Rey. 

.460;  Hamer  v,  McKinley-Lanning  L.  nolds  v,  Fagan,  (Neb.  1902)  80  N.  W. 

&T.Co.,52Neb.  705;  Johnson  ff.  Colby,  Rep.  170.  holding  that  the  sale  need 

52  Neb.  327;  Bell  v.OmahaSav.  Bank,  not  be  made  in  the  room  in  the  court 

(Neb.  1901)95  N.  W.  R(ep.  486;  Scottish-  house  where  the  decree  was  rendered, 

American  Mortg.  Co.  v.  Nye,  58  Neb.  or  at  the  door  of  such  room. 

661.  CompUanoe  with  the  Hotioe  is  neces- 

M%»  5.  Standard  or  ton  Tinw. — Even  sary.     Brown   v.  Belles,  (Colo.  App. 

ihongh  the  time  specified  in  the  notice  1902)  69  Pac.  Rep.  275.                   * 

of  sale  is  construed  to  mean  sun  time  610*    1.   The  Xortgagee  may  pur- 

Instead  of  standard  time,  no  prejudice  chase.     Avon-by-the-sea    Land,    etc., 

appears  where  the  sale  is  held  open  Co.  v,  Finn.  56  N.  J.  Eq.  808. 

long  enough  to  cover  the  hour  adver-  In  the  Dlstriet  of  Colnmbia  it  has  been 

tised    reckoning    by    either    system,  held  that  a  mortgagee  in  a  mortgage 

Cross  V.  Leidich,  63  Neb.  420;  Colony  with  power  of  sale  cannot  purchase  at 

V,   Billiagsley,  (Neb.  1902)  89  N.  W.  his    own    sale.     Whitaker    v.   Middle 

Rep.  744.  States  Loan,  etc..  Co.,  7  App.  Cas.  (D. 

BoToral  Sates  at  Sana  Tima.  —  It  will  C.)  203. 

not  vitiate  a  sale  that  It  was  one  of  A  Porohaao  by  an  Bzoentor  or  Adminis- 

several  advertised  to  take  place  at  the  trator  on  a  foreclosure  of  a  mortgage 

same  time,  there  being  nothing  in  the  due  to  the  estate  is  not  absolutely  void. 

record  to  indicate  that  the  particular  Phillips  v.  Love,  57  Kan.  828. 

property  was  not  offered  and  sold  at  51  !•    1.  Rogers  v,  St.  Martin,  no 

the  time  named  in  the  notice.    iEtna  La.  80;  Termansen   v.   Matthews,  49 

L.  Ins.  Co.  V,  Wortaszewski,  63  Neb.  N.  Y.  App.  Div.  163;   Holland  Trust 

636.  Co.  V.  Thomson- Houston  Electiic  Co., 

M9.  %.  OonrtKayAnthorinorQrdMr  9  N.  Y.  App.  Div.  473. 
PiMtpoaoaMnt.  —  Old  Colony  Trust  Co.  619.  1.  Contra,  Wythe ville  Crysta. 
V.  Great  White  Spirit  Co.,  181  Mass.  Ice,  etc.,  Co.  v.  Frlck  Co.,  96  Va.  141, 
413  (on  motion  without  notice).  4.  Cummings  v.  Hart,  (Neb.  1903)  93 
VMdiag  a  Xotlon  to  Set  Aiido  tho  Do-  N.  W.  Rep.  150  (under  rule  of  court). 
«0i,  a  safe  may  be  made  if  the  plaintiff  A  Bid  Kay  Bo  Ignored  if  the  bidder  is 
and  the  purchaser  are  willing  to  take  not  prepared  to  pay  the  required  cash 
the  chances,  and  the  mortgagee  cannot  payment.  Irving  Sav.  Inst.  v.  Robin- 
complain.  Hoyt  V,  Little,  55  Neb.  71.  son,  (Supm.  Ct.  Spec.  T.)  35  Misc.  (N. 
S.  See  Dennla^.  Moses,  z8  Wash.  537.  Y.)  449. 

40.  Horner  v.  Dey,  6x  N.  J.  Eq.  554.  Bidder   Cannot   Impose   Conditions.  — 

S.  ▲   Statato   TUlattwg  to  Izaontion  Barnwell  v.  Marion,  62  S  Car.  446. 

■alaa  is  applicable  to  sales  under  fore-  In  Louisiana  a  purchaser  in  a  seizure 

closure  decrees.    Smith  Bros.  L.  &  T.  proceeding  is  not  bound  to  pay  more 

€>>.  V.  Weiss,  56  Neb.  210.  to  the  sheriff  than  enough  to  satisfy 

••  See  Old  Colony  Trust  Co.  v.  Great  the  writ,  and  may  retain  the  balance 
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ffl3.  /.  Order  or  Manner  of  Sale  — (i)  Sale  in  Parcels 

or  En  Masse  —  (a)  Diteretioii  of  Court.  —  See  note  2. 

(b)  IMfcrotioii  of  OAoor.  —  See  note  4. 

(0)  Diitinct  or  Divisible  TraeU  —  IMftinot  TrMt*.  —  See  note  6. 
ff  14.  Diviaiblo  TtmU.  —  See  note  3. 
SIS.  (e)  TraoU  Vtod  Togotber.  —  See  note  I. 

(b)  Bale  of  Enotigb  to  latiefy  Debt.  —  See  note  4. 
ff  16.  (i)  Sale  for  InaUlment  of  Debt.  —  See  note  3. 
917.  (k)  Sale  En  Xaeie.  —  See  note  5. 
ff  18.  (l)  Bale  After  Offer  in  Paroele.  —  See  note  6. 

(m)  Order  of  Conrt  Xnit  Be  Followed.  —  See  note  8. 
<I19.  (tt^  Sale  En  Xaose  Voidable  Only.  —  Sec  note  3. 

(p)  Bale  of  Beal  and  Penonal  Property  Tegetber.  —  See  note  J. 
ffSIO.  (q)  Miioellaneoae  -^^  aa.  Dower  Protected.  —  See  note  I 

for  other  creditors  entitled  to  it.     Ash  Washington  relating  to  esecniioo  and 

V.  Southern  Chemical,  etc.,  Co.,   107  mortgage  sales,  Dennis  v.  Moaet,   18 

La.  311.  Wash.   537:    Swinburne    r.   Mills,   17 

519.   6.  Rumsey  v.  People's  R.  Co.,  Wash.  611. 

154  Mo.  215  [citing  9  Encyc.  OF  Pl.  and  Injury  Mnst  Appear  in  order  to  sustaio 

pR.  512];    Ivey  V.   New  South  Bldg.,  an  objection  to  the  manner  in  which 

etc.,  Assoc.,   103  Ga.   585;  Springfield  the  land  was  offered  for  sale.    Scott  r. 

Engine,  etc.,  Co.  v.  Donovan,  147  Mo.  Ford,  (Ky.  1899)  5^  S-  ^-  ^^P*  SS'* 

622;  Lock  wood  IK  Cook,  58  Neb.  302.  516.    S.  Where  the  Pi»peitj  tihmint 

Court  May  Beqnire  Payment.  --  GiSord  Be  Sold  in  Portions  the  proper  practice 

r.  McGuinness,  63  N.  J.  Eq.  834.  is  to  make  a  showing  of  that  fact  to  the 

513.  8.  Barnwell  v,  Marion,  60  S.  court  and  obtain  a  decree  accordingly 
Car.  314,  holding  that  the  court  may  for  sale  in  one  parcel.  Dnpee  v.  Salt 
leave  the  discretion  to  the  officer.  Lake  Valley  L.  S  T.  Co.,  90  Utah  109. 

4.  Iowa  L.  ^  T.  Co.  v.  Devall,  63  517.    6.  Cronkhite  v.  Buchaoao,  99 

Neb.  826:  Mallory  v.  Patterson,  63  Neb.  Kan.  541. 

429;    Guarantee    Trust,    etc.,    Co.   v.  518.    ^  Connick  v.   Hill,  137  Cal. 

Klein,  9  Kulp  (Pa  )499.  162;     Hibernia    Sav.,    etc.»    Soc    9. 

6.  Bcrnhard  v.  Hovev,  9  Kfcn.  App.  Behnke,  J2i  Cal.  339. 

35:  Hill  V.  Pettit,  66  S.  W.  Rep.  190,  8.  Meux  v.  Trezevant,  Z33  Cal.  487; 

23  Ky.  L.  Rep.  2004;  Thomas  v.  Few-  Hillzf.  Pettit,  66  S.  W.  Rep.  190,  3$  Kj. 

Sler,  95  Md.  446.  L.  Rep.  2004. 

A  Presumption  Obtains  in  Favor  of  a  510.    S.  The  rule  of  the  text  It  ap- 

Jndgment  ordering  the  sale  of  the  land  plicable  in  case  of  failare  to  appnlt* 

as  one  parcel,  where  it  is  not  made  to  and  sell  in  the  smallest  gOTemoientnl 

appear  thai  it  consists  of  several  par-  subdivisions.     Franklin  County  Bank 

eels.     Von  Hemertz'.  Taylor,  76  Minn.  v.  Everett,  (Neb.  1903)  91  N.  W.  Rep. 

386.  495 ;  Mallory  v,  Pattersoo,  63  Neh.  499; 

514.  S.  The  Trial  Oonrt  Xay  Deter-  Hartwick  v.  Woods,  (Neb.  1903)  99  N. 
mine  whether   land   is  susceptible   of  W.  Rep.  415. 

division,    lones  v.  Louisville  Sav.,  etc.,  7.  A  Separate  Ofltar  and  sale  according 

Co.,  58  S.  W.  Rep.  534,  22  Ky.  L.  Rep.  to  the  best  price  offered  was  aoprovcd 

570.  in  Hurxthal  v.  Hurxthal,  45  W.Va.584. 

516.    1.  Smith  Bros.  L.  &  T.  Co.  v,  A  Sale  of  Personalty  Plrrt,  following 

Weiss,  56  Neb.  210;  Elgutter  v.  North-  by  analogy  the    reqairemeott  of  the 

western  Mut.  L.  Ins.  Co.,  (C.  C.  A.)  86  statute  for  the  terms  of  a  writ  of  exe- 

Fed.  Rep.  500.     See  also  Omaha  L   ft  cution,  it  appearing  that  thie  was  for 

T.  Co.  V.  Lynch,  (Neb.  1902)  oo  N.  W.  the  best  interests  of  the  parties,  was 

Rep.  217;  Pierce  v.  Reed,  (Neb.  1903)  upheld  in  Ukiah  Bank  v.  Reed,  131 

93  N.  W.  Rep.  154,  which  cases  involved  Cal.  597. 

lands  used  as  one  farm.  590*    1.  State  Bank  v.  Backns,  160 

4.  Thomas  v,  Fewster,  95  Md.  446.  Ind.  683;  Mertelis  v.  Van  Riper,  55  N. 

See  also  for  construction  of  statute  in  J.  Eq.  618. 
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990*  bb.  Homestead  Reserved.  —  See  note  2. 

dd.  Discharge  op  Part  Security.  —  See  note  4- 
[Bight  to  Enforce  felo.  —  See  note  yaJ] 
991.  g.  Bidding  — (i)  Manner  of  Bid  ^Vimn%  bj  lottor.— 
See  note  6. 

993.  (2)  Illegal  Bidding  —  (a)  Botorring  Bidding  —  Anj  Agroomont 
Among  Partiei  Hot  to  Bid  Against  Eaoh  Other  —  See  note  I. 
996.  (4)   Withdrawing  Bid.  —  See  note  i. 
997*  \6\  Opening  Bidding  —  In  United  States.  —  See  note  3. 

(7)  Enforcing  Bid  —  Pnrehaser  under  Jnriidietion  of  Oonrt  — 
See  note  5. 

998.  Befeett  in  Title.  —  See  note  3. 

999*  Attaehment,  or  Eeeale  at  Pnrohaier*t  Ezpenie.  —  See  note  2, 

h.  Adjournment  and  Continuance  — (i)  In  General 

—  Beasonable  Biecretion  of  Offieer.  —  See  note  8. 

d^M*    8.  Perkins  v,  McAuliffe,  105  reported,  because  the  check  had  an- 

Wis.  582,  holding,  however,  that  the  swered  its  purpose  and  was  not  before 

provision  of  ihe  statute  will  not  aid  one  the  court,  for  any  other  purpose.     Fal- 

in  securing  a  homestead  for  nothing,  son  v.  Hicks,  127  N.  Car.  371. 

and  therefoie  where  one  purchases  a  5.  See  Kingsland  v.  Fuller,  157  K. 

part  of  a  tract  and  as  part  consideration  Y.  507.              , 

assumes  to   pay  a   mortgage  on   the  Sheriff  Hay  Besell  in  Beisnre  Prooeed- 

whole,    and    the    balance   is   sold    to  ings.  —  Ash  v.  Southern  Chemical,  etc., 

another  by  warranty  deed,  upon  fore-  Co.,  107  La.  311. 

closing  the  mortgage  the  first   piece  59§.    3.  Belief  from  Bid.— It  Is  held 

should  be  sold  first.  in  New  York  that  if  (he  ittle  is  market- 

4.  A  Mortgagor  Cannot  Complain  that  able  the  purchaser  will  not  be  relieved 

part  of  the  land  was  not  included  in  from  his  bid,  though  he  will  be  relieved 

tne    judgment   where    the    deficiency  if  he  can  get  no  title  or  no  marketable 

judgment  is  voluntarily  satisfied  by  the  title.     Hodges  v.  Walker,  76  N.  Y.  A  pp. 

plaintiflf.     Ukiah   Bank   v.   Reed,    131  Div.  305;  Carroll  v.  McKaharay,  35  N. 

Cal.  597.  Y.  App.  Div.  582;  Scripture  v,  Morris, 

7a.  The  Personal  BepreMntatiT6i  of  a  38  N.  Y.  App.  Div.  377,  affirmed  159 

Junior  Ineambranoer  have  no  absolute  N.  Y.  534;  Matter  of  Brennan,  2r  N. 
right  to  enforce  the  sale  of  the  property  '  Y.  App.  Div.  236:  Boskowltz  v.  Held, 

under  a  decree  in  favor  of  a  prior  mort-  15  N.  Y.  App.  Div.  306;  College  Point 

gagee  where  no  rights  or  interests  are  Sav.  Bank  v,  Vollmer,  44  N.  Y.  App. 

put  in  jeopardy  by  the  delay.     Smith  Div.  619;  Moor  er.  Flood,  66  N.  Y.  App. 

V.  Jarvis,  (Supm.  Ct.  Spec.  T.)  26  Misc.  Div.  544;    Kitching  v.  Shear,  (Supm. 

(N.  Y.)  507.  Ct.  Spec.  T.)  26  Misc.  (N.  Y.)  436.    See 

d^91«     6.   See    Springfield    Engine,  also  Neuhauser  v.  Barthe,  no  La.  825, 

etc.,  Co.  V,  Donovan,  147  Mo.  622  (bid  where  the  property  was   sold    under 

received  by  trustee).  executory  process. 

d^M*    1.  Bzeoption.  —  See  Brown  v.  An  Abatement  in  Moo  or  Booeifdon 

Wentworth,  181  Mass.  49,  as  to  buying  may  be  allowed  where  the  title  fails  as 

off  one  threatening  to  puff  who  did  not  to  a  portion  or  there  is  a  defect  in  the 

intend  to  purchase.  title.     People's  Bank  v,  Bramle^,  58 

d^M«    1.  Hibernia  Sav.,  etc.,  Soc.  v.  S.  Car.  477. 

Behnke,  lai  Cal.  339.  holding  that  the  Prooeoding  on  Application  to  Bo  Bo- 

bid  may  be  withdrawn  at  any  time  be-  liored.  —  The  trial  judge  may  inspect 

fore  the  hammer  falls.  the  premises  and  use  the  information 

M7.    S.  Colonial,  etc.,  Mortg.  Co.  so  obtained  in  weighing  the  evidence, 

V.  Sweet.  65  Ark.  152.  on    an    application    based    upon    the 

Thi  Dopoait   Is  Hot  Saljoet  to  Costs  ground  that  the  bidders  bid  more  than 

Qpon  confirming  a  sale,  and  it  is  er-  the  value  of  the  land  under  an  honest 

rooeous  to  adjudge  that  a  check  de-  mistake.      Kremer    v,    Th waits,    105 

posited  as  an  advance  bid  be  returned  Wis.  534. 

less  the  coats  since  the  first  sale  was  d^M.    8.  Aukam  v.  Zantzinger,  94 
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See  note  i, 
To  Aiooamtdftto  PnidiMtf.  —  See  note  9. 
{2)  Anitouncement.  —  See  note  lo, 
Ml«  See  note  i. 

6.  Seport  —  a.  Contents  —  Votioe  of  sak.  —  See  note  3. 

[M«  Vol  in  AMordaoM  with  Smtm.  —  See  note  7a.] 
[WhtB  M«  Mftdt  vadtr  Foww.  —  See  note  7^.] 

^.  Time  of  Filing  and  Effect  —  Tim  •£  niiag.  —  See 
note  8. 

Md.  481 ;  Rowley  v,  Feldman,  74  N.  purchaser  at  the  first  sale,  not  beiog  a 

Y.  App.  Div.  493;  Barnwell  v,  Marion,  partv  to  the  appeal,  will  be  presumed 

6a  S.  Car.  446.  to    nave    abandoned     his    purchase. 

Order  to  Ooo^pltto  or  IHroetion  of  Bestlo  Vroom  v.  Lewis  (Neb.  1902)  93  N.  W. 

INserotioiMury.  —   Dunlop    v.     Mulry,  Rep.  ao3. 

(Supm.  Ct.  Spec.  T.)  40  Misc.  (N.  Y.)  A  Booalo  upon  Other  Toms  than  those 

131;  Burton  v,  Linn,  21  N.  Y.  App.  provided    by   the    original   judgment 

Div.  609.  authorizing  the  referee  to  resrlt  will 

Order  ttonid  FroTido  for  Oofleion^.  —  relieve  the  first  purchaser  from  liability 

Pbelan  v.  Downs,  59  N.  Y.  App.  Div.  for  any  deficiency.    Ray  v,  Adams,  44 

sSa.    See  also  Leslie  v,  Saratoga  Brew-  N.  Y.  App.  Div.  173. 

ing  Co.,  59  N.  Y.  App.  Div.  400,  where  6M.    8.  Connick  v.  Hill,  127  Cal. 

the  circumstances  were  held  not    to  x63;     Birbeck    Invest.,    etc.,    Co.    v. 

justify  a  deficiency  judgment.  Gardner,  55  N.  ].  £q.  623;  Moller  v. 

Tins  to  Cooq^loto.  —  The  order  should  Watts.  56  N.  Y.  App.  Div.  563. 

not  require  completion  on  the  same  ftM.    1.  Duty  to  A^jonn,  —  Barr  v. 

day   when   it  is    signed.     Dunlop    v,  Benzinger,  27   N.  Y.  App.   Div.  590; 

Mulry,  (Supm.  Ct.  Spec.  T.)  40  Misc.  Angel  v.  Clark,  21  N.  Y.  App.  Div.  339. 

(N.  Y.)  131.  9.  See  Moir  v.  Flood,  66  N.  Y.  App. 

As  toXotnmof  aBalaaooof  thoDopodt  Div.  544. 

after  resale  and  satisfaction  of  debt,  Intoroot  OhargoaUo.  —  Grabf elder  v. 

etc.,  see  Richardson  v.  Searles,  (Supm.  Tallman,  (Supm.  Ct.  Spec  T.)  36  Misc. 

Ct.  Spec.  T.)  37  Misc.  (N.  Y.)  33.  (N.  Y.)  247. 

That  an  Chte  of  Booalo  Sas  Boon  8ot  10.  See  Pruden  v.  Rutler.(Supm.  Ct. 

Addo  by  Consent  and  the  bid  reduced  Spec.  T.)  34  Misc.  (N.  Y.)  117,  involving 

and  the  purchase  completed  furnishes  circumstances  which    authorized  the 

no  ground  of  exception   to  a  junior  court  to  set  aside  a  sale  where  the 

mortgagee  where  the  first  bid  was  less  defendant  fhisunderstood  the  date  of 

than  the  debt  secured  by  the  first  mort-  the  adjourned  sale, 

gage  and  the  first  mortgagee's  debt  ftU.    1.  Tho  fltatntory  Advortiooniont 

was  also  reduced  and  entirely  satisfied,  is  sufificient.    Avon-by-the^-sea    L^nd, 

Covington  First  Nat.  Bank   v.  Root,  etc.,  Co.  v.  Finn,  56  N.  J.  Eq.  808. 

(Ky.  X899)  SO  S.  W.  Rep.  16.  8.  For  a  Botom  Hold  to  Bo  SafllciMt. 

Oontompt  lor  IWiiro  to  Zwkj/iM^  Pnx-  see  Cnyler  p,  Lilly,  (Neb.  1902}  91  N. 

duioo.  —  A  purchaser  who  refuses  to  W.  Rep.  391.    See  also  J in>iciAL  Sales. 

obey  an  order  requiring  completion  of  7a.  Where  the  report  showed  a  sale 

purchase  may  be  put  in  contempt  upon  €n  mtuse  without  a  prior  offer  of  sepa- 

order  to  show  canse  why  he  should  not  rate  parcels  as  required  by  the  decree 

be  punished  for  such  refusal.    Burton  it  was  held  to  be  error  to  overrule  ez- 

V.  Linn.  21  N.  Y.  App.  Div.  609.   But  he  ceptions  thereto.     Hill  «r.  I'ettit,  66  S. 

cannot  be  put  in  contempt  under  tbe  W.  Rep.  190,  23  Ky.  L.  Rep.  2004. 

order  of  resale  merely .  Rowley  r.  Feld-  t6.  Where,  under  the  statute,  a  sale 

man,  66  N.  Y.  App.  Div.  463.    See  also  under  a  power  is  reported  by  the  mort- 

Dunlop  r.  Mulry,  (Supm.  Ct.  Spec.  T.)  gagee  for  confirmation,  the  report  is 

40  Misc.  (N.  Y.)  131.  by  the  mortgagee  in  his  own  proper 

Bisalo  by  Ofloor. —  Where  the  sheriff  person.     Aukam    v,    Zantzinger,    94 

resold,  objection  to  confirmation  of  the  Md.  421. 

s«;cQod  sale  will  not  avail  the  defendant,  8,  Btatntos  Bolating  to  Bnoatiow  ate 

the  land  having  brought  more  at  the  held  not  to  apply  to  foreclosure  sales^ 

second  sale  than  at  the  first,  and  the  and  failure  to  return  an  order  of  sale 
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9S1«  SfEM.  —  See  note  9.  • 

6.  Conilniiation  —  ^7.  Necessity  —  (i)  General  RuU — 

M«  IiMMipldte  until  Gonflmatlon.  —  See  note  II. 
S3%.  See  note  i. 

954,  (2)  Modifications  of  General  Rule.  —  See  note  4. 

955.  I.  Objections   to   Confirmation  —  (i)   Who  May 

Object  —  At  General  Bnle.  —  See  note  3. 

PUintlff  er  Defendent.  —  See  note  7. 
PwebMer  or  Judgment  Creditor.  —  See  note  9. 
Oonrt  on  Iti  Own  Motion.  —  See  note  1 1. 

[oi(ieotions  to  tiie  Deeree  cannot  be  raised  in  proceedings  to 
confirm,  but  must  be  raised  directly.*^*] 
ff36.  (2)  Who  May  Not  Object.  —  See  note  i. 

c.  Order  of  Confirmation.  —  See  note  6. 

within  the  time  fixed  in  such  statute  is  reported  to  the  conit  for  coollrmn^ 

will  not  defeat  confirmation.     Norton  tion,  it  is  provided  that  the  court  shall 

V.  Reardon,  (Kan.  1903)  73  Pac.  Rep.  have  power  to  hear  objections  filed  "  bv 

831;  Taylor  v.  Reis,  (Neb.  1902)  89  N.  any  person  interested  in  the  property. 

W.  Rep.  374:  Amoskeag  Sav.  Bank  v,  Bentley  v.  Beacham,  91  Md.  677. 

Robbins.  53  Neb.  776 ;  H  artsuff  v.  H  uss,  7.  The  DoHmdant  Maj  Waive  Ol^eetioM 

(Neb.  1901)  95  N.  W.  Rep.  1070;  Young  to  confirmation    by  stipulation    after 

V.Wood,  63  Neb.  391;  Cross  t/.  Leidich,  sale.     Muscatine  Mortg.,  etc.,  Co.  v. 

63  Neb.  420;    DeGroot  v,  Wilson,  63  McGaughey,  58  Neb.  709. 

Neb.  423:    Philadelphia  Mortg.,  etc.,  9.  Fnrchaier.  —  Chew  r.  Tome.  93  Md. 

Co.   V.   Hutchlns,   61   Neb.   2;    Phfla-  244;  Aukam  z^.  Zantzinger,  94  Md.  421 

delphia  Mortg.,  etc.,  Co.  v.  fiuckstaff  (sale  under  a  power  reported  forcon- 

Bros.  Mfg.  Co.,  61  Neb.  54.  firmation  under  the  statute),  holding 

ft31»    9.  Strong  Evidenoo  Is  Boqnired  that  the  purchaser  may  file  objections 

to  overcome  the  report.     Lombard  v,  in  his  own  proper  person. 

Pasusia,  (Neb.    1902)  89  N.  W.  Rep.  A  Bidder,  claiming  to  have  been  the 

ass:  Scotiish-American  Mortg.  Co.  v.  highest  bidder,  may  object  to  the  con* 

Bigsby,  52  Neb.  104.  firmation  of  the  sale  to  others.    Spald- 

11.  Salisbury  v.  Murphy,  (Neb.  1903)  ing  v.  Murphy,  63  Neb.  401. 

94  N.  W.  Rep.  960:  Woodard  v.  Bird,  11.  Penn  Mut.  L.  Ins.  Co.  v.  Creigh* 

losTeao.  671.-  See  generally  Judicial  ton  Theatre  Bldg.  Co.,  54  Neb.  238. 

Sales.  Ihtty   to    Conium.  —  In    Washington^ 

Sale  under  Power.  —  In  Maryland^  un-  under  statute,  it  is  the  duty  of  the  court 

der   statute,  a    sale    under   a  power  to  confirm  unless  objections  have  been 

is  reported  to  the  court  for  confirma-  filed.     State    v.    Northwestern,    etc., 

tion.     Knapp  v,  Anderson,  89  Md.  189,  Bank,  18  Wash.  118. 

Aukam.v.  Zantzioger,  94  Md.  421.  11^.  Hamerr.  McKinley-Lanning  L. 

ft3d.    1.  Condon  v.  Marley,  7  Kan.  &  T.  Co.,  52  Neb.  705;  Eddy  v.  Kimerer, 

App.  3S3  61  Neb.  498;  Faison  r.  Hicks,  127  N. 

The  Pvrehasor  May  More  te  CoaAram-  Car.  371;  Central  Trust  Co.  v.  Peoria, 

tion. —  Payne  V.  Long-Bell  Lumber  Co.,  etc..  R.  Co.,  (C.  C.  A.)  xi8  Fed.  Rep. 

gOkla.  683.     But  where  the  purchaser  30;  Seaman  v.  Northwestern  Mut.  L. 

had  not  paid  nor  offered  to  pay  the  Ins.  Co  ,  (C.  C.  A.)  86  Fed.  Rep,  493; 

amount  of  his  bid  and  did  not  show  Elgutter  v.  Northwestern  Mut.  L.  Ins. 

that  he  was  the  owner  of  the  decree,  Co.,  (C.  C.  A.)  86  Fed.  Rep.  500. 

confirmation  was  denied.    Guthrie  v,  ftSV*    1.  Humboldt  Sav.,  etc.,  Soc. 

Cnihrie,  (Neb.   1903)  93  N.   W.  Rep.  v.  March,  136  Cal.  331. 

1 13 1.  .6.  See  Archer   v,   Brockschmldt,   5 

6M«  4.  Confirmation  Vot  Issential  to  Ohio  Dec.  348,  5  Ohio  N.  P.  349,  hold- 

Ttilo.  —  Catlin  v.  Rea,  (Supm.  Cl.  Spec,  ing  that  the  court  cannot  on  distri* 

T.)  35  Misc.  (N.Y.)  535;  Farrellz'.  Noel,  bution  enlarge  or  diminish  the  title 

17  N.  Y.  App.  Div.  319.  sold,  as  by  ordering  a  deed  in  fee  slm* 

6M.    8.  Bale  under  Power.  —  So  in  pie  where  the  foreclosure  was  of  a  life 

Maryland^  where  a  sale  under  a  power  estate. 
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586.  d.  Effect  of  Confirmation.  —  See  note  8. 
jl87.  See  notes  i»  2. 
SBSm  See  notes  i,  2. 

ff89«  7.  Effect  of  Beyenal  of  Decree.  —  See  notes  i,  2. 
Zm  SXOOHD  OB  Ks-FouoLOSUBS.  —  See  note  6. 
540«  See  notes  2,  4. 

936*    e.    National    Nickel    Co.    r/.  restitution  against  a  purchaser  not  a 

Ntfi^ada  Nickel  Syndicate,  (C.  C.  A  )  party  to  the  proceeding.    Schleck  v. 

ir2  Fed.  Rep.  44.  Donohae,  81  N.  Y.  App.  Div.  168. 

ft37«    1.  Wimpfbeimer  z'.  Prudential  8.  Barnhartc/.  Edwards,  (Cal.  1S99)  57 

Ins.  Co.,  56  N.  J.   Eq.  585;  Payne  v.  Pac.  Rep.  1004,  holding,  however,  that 

Long-Bell  Lumber  Co.,  9  Okla.  683.  the  reason  of  the  rule  ceases  when  the 

S.  Murchison  v.  Miller,  64  S.  Car.  425  judgment  is  merely  modified  by  reduc- 

(on  application  for  a  writ  of  assistance),  ing  the  amount  of  the  lien.    See  also 

See  also  Farr  V.  Lachman  130  Mich.  40.  Yndart  v.  Den,  125  Cal.  85;  James  v, 

ftSS.    1.  Clement  v,  Ireland,  129  N.  James,    (Ky.    1900}    55    S.    W.    Rep. 

Car.  230.  193. 

8.    Nitro-Phosphate     Syndicate    v.  Pnrdiatar  Kot  Senderad  TretpasMr.  -^ 

lohnson,  100  Va.  774.    See  also  Phil-  Huguley  Mfg.  Co    v,  Galeton  Cotton 

lips  V.  Love,  57  Kan.  828.  Mills,  (C.  C.  A.)  94  Fed.  Rep.  269.     See 

ftSO*    1.  Tormohlen  v,  Walter,   175  also  Robinson  v.  Alabama,  etc.,  Mfg. 

III.  442;  Hinchman  v.  Point  Defiance  Co.,  89  Fed.  Rep.  2iS. 

R.  Co  ,  17  Wash.  399,  where  the  appel-  As  to  Restitution  and  Aoconntiiig  on 


lant  was  concerned  only  in  the  appli< 
cation  of  the  pioceeds. 

On  Appeal  from  Conflrmation  alone  a 
purchaser  is  not  within  the  protection 
of  the  statute  that  property  acquired 
'*  under  a  judgment  subsequently  re- 
versed shall  not  be  affected  by  such 
reversal,*'  and  is  bound  to  restore  the 
property  upon  reversal  of  the  order  of 
confirmation.  Hubinger  v.  Central 
Trust  Co.,  (C.  C.  A.)  94  Fed.  Rep.  788. 

On  BiTonal  of  an  Intorloontory  Ordor 
entitling  the  defendant  to  have  a  final 


application  in  the  lower  court,  see 
Maxwell  v.  Jacksonville  Loan,  etc., 
Co.,  (Fla.  1903)  34  So.  Rep.  255. 

6.  Babbitt  v.  Field,  (Ariz.  1898)  52 
Pac.  Rep.  775;  Rrackett  v,  Banegas, 
116  Cal.  278;  Johns  v.  Wilson,  180  U. 
S.  440. 

ft  JO* '  2.  Llndgren  v.  Lindgren,  73 
Minn.  go. 

4.  Johnson  v.  Wilson,  (Ariz.  1898)  53 
Pac.  Rep.  583. 

The  Pnrohasar  at  the  Sals  is  the  proper 
party  to  bring  the  second  foreclosure. 


judgment  based  thereon  set  aside,  the    Green  v,  Mussey,  76  N.  Y.  App.  Div. 
defendant  is  not  entitled  to  an  order  of    174. 


FOREIGN  LAWS. 

049.  I  HsoBMiTT  OF  PLSABnro.  —  See  note  i. 
ff48«  See  note  i. 

M9«    1*  Mexican   Cent.  R.  Co.  v.  fense;  for  the  court  will  not  presume 

Olmstead,  (Tex.  Civ.  App.  1900)  60  S.  the  existence  of  a  state  of  law  in  any 

W.  Rep.  367.  country   bv   which  compensation    for 

Tritel  Laws.  —  The  local  laws  of  the  such  injuries  is  not  provided. 
Tariotts  tribes  in  ihe  Indian  Territory        Prssumptlon  in  Absenoe  9t  Ftoof.  —  In 

should  be  placed  upon  the  footing  of  Pratt  v,  Roman  Catholic  Orphan  Asy- 

local  usages  and  customs,  and  litigants  lum.  20  N.  Y.  App.  Div.  ^^2^  mffirmed 

relying  upon  them  for  protection  should  166  N.  Y.  593,  it  was  held  that  when- 

be  required  to  plead  and  prove  them  ever  the  question  is  presented  as  to 

in    the    United  States  courts    sitting  what  is  the  law  of  a  foreign  country  in 

therein,  if  they  are  at  variance  with  any  given  case,  it  must  be  established 

the  code  of  municipal  law  which  has  as  a  fact,  otherwise  the  court  will  make 

been  extended  over  the  Indian  Terri-  no  presumption  at  ail  or  will  presume 

tory.     Wilson  v.  Owens,  (C.  C.  A.)  86  that  the  foreign  law  is  the  same  as  the 

Ted.   Rep.   571.     See  also   Hoclcett  v,  law  of  the  forum.     See  also  Mexican 

Alston,  (C.  C  A.)  no  Fed.  Rep.  910.  Cent.   R.  Co.  v.  Olmstead,  (Tex.  Civ. 

643.    1.  Thomas   v.   Grand   Trunk  App.  1900)  60  S.  W.  Rep.  267;  Daniel 

R.  Co.,  z  Penn.  (Del.)  593;  Hockett  v,  v.  Gold  Hill   Min.  Co.,  28  Wash.  411; 

Aliiton,  (C.  C   A.)  no  Fed.  Rep.  910.  Mexican  Cent.  R  Co.  v.  Glover,  (C.  C. 

Pnnimption  in  Absenoe  of  Pleading —  A.)  107  Fed.  Rep.  356. 
Personal  Injuries.  —  InMackeyz^.  Mexi-        Jndieial  Kotioe  as  Hatter  of  History.  — 

can  Cent.  R.  Co.,  (N.  Y.  City  Ct.  Spec.  In  Banco  De  Sonora  v.  Bankers'  Mut. 

T.)  78  N.  Y.Supp  966,  it  was  held  that  Casualty   Co.,  (Iowa  1903)   95  N.   W. 

in  an  action  brought  by  a  resident  of  Rep.    232,    the    court    said:    *'As    to 

the  state  against  a  foreign  corporation  whether  the  civil  law  is  tiie  foundation 

to  recover  damages  for  personal  inju-  of  Mexican  jurisprudence,  the  histories 

ries  sustained  through  the  negligence  are  quite  as  accessible   to  (he  court 

of  the  defendant,  a  common  carrier,  in  as  to  the  witness.     Probably  judicial 

an  accident  which  occurred  in  Mexico,  notice  should  be  taken  of  the  fact  as  a 

it  is  not  necessary  to  state  the  Mexican  matter  of  history.     But  this  extends  no 

law  in  the  complaint.     If  the  law  of  farther  than  that  the  general  system  of 

Mexico  denies  the  plaintiff's  right  to  civil  jurisprudence   prevails,    without 

compensation,   this  is  matter  of   de-  taking  notice  of  details." 
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ff48.  n.  Vbvus.  —  See  notes  i,  2. 

549*  See  note  i. 

ftffO.  UL  IVDICTIIEHT  —  1.  Generally  —  Th«t  An  nuret  IweBttol 
Xl«m«nu.  —  See  note  3. 

sun.  By  SUtate.  —  Sec  note  2. 

ff54«  2.  Aeasonable  Certainty.  —  See  note  i. 

SUM.  3.  AUegatione  of  Forgery  —  a.  GENERALLY.  —  See  notes 
1,2. 

056.  b.  Feloniously.  —  See  notes  2,  3. 

c.  Falsely.  —  See  note  5. 
SSi7.  See  note  i. 

d.  Disjunctive  Averments.  —  See  note  2. 
SSiS.  4.  Scienter.  —  See  note  3. 

MS.    1.  In  the  Caae  of  the  Forgery  of  oor  who  committed  it.    Eldridge  v, 

aHote,  where  the  signature  (o  a  blank  Com.,  (Ky.   1899)  54   S.  W.   Rep.    10. 

note  is  made  in  one  county  and  the  Nor  need  the  intent  in  making  it  be 

blanks  are  filled   ap  in   another,   the  alleged,  as  (be  gist  of  the  offense  is 

venae  is  properly  laid  in  the  county  that  the  defendant,  knowing  it  to  be 

where  the  blanks  are  filled.    State  v,  false,  uttered  it  as  true,  with  intent  to 

Spayde,  no  Iowa  726.  defraud.    State  v,  Gooddcb.  67  Minn. 

2.  Jessup  V,  State,  (Tex.  Crim.  1902)  176. 

68  S.  W.  Rep.  988.    See  also  Grooms  5M.    8.   Tho  Words  ''milUly  aad 

V.  State,  40  Tex.  Crim.  319.  Feloniously''    sufficiently    charge    the 

549.  1*  Jessup  r.  State,  (Tex.  Crim.  criminal  intent  in  an  indictment  for 
1902)  68  S.  W.  Rep.  988.  forging  an  indorsement  on  a  check  and 

550.  8.  State  v/.  Bullock,  54  S.  Car.  presenting  and  receiving  money  there- 
300:  /ft  re  De  Toulouse  Lautrec,  (C.  C.  on.     Matter  of  Van  Orden,  (Sapm.  Ct. 
A.)  102  Fed.  Rep.  878  [each  citino  9  Spec.  T.)  32  Misc.  (N.  Y.)  215. 
Encyc.  of  Pl.  and  Pr  550];  State  v,  3.  State  v.  Tobie,  141  Mo.  547;  Stale 
Greenwood,  76  Minn.  211.  v,  Allen,  56  S.  Car.  495. 

551.  2.  State  v.  Greenwood,  76  5.  Word  " Falsely "  in  Btntnte.  —  Tar- 
Minn.  211,  citing  9  Encyc.  of  Pl  and  nipseed  v.  State,  (Fla.  1903)  33  So.  Rep. 
pR.  551.  851,  holding  that  the  statutory  word 

554.    L   Stockslager   v,  U.  S.,  (C.  •*  falsely  "  is  sufficiently  implied  in  the 

C.  A.)  116  Fed.  Rep.  590.  words  "forged  "  and  "  counterfeited." 

^^^.    1.  That   the  defendant  "did  MT.    1.  Rohr  v.  Stale,  60  N.  J.  L, 

wilfully,  knowingly,  and  fraudulently  576,  citit^  9  Encyc.  of  Pl,  and  Pr.  557. 

pass  as  true  to a  forged  instrument  2.  Munoz».  State,  40  Tex.  Cirm.  457. 

in  writing  to  the  tenor  following  **  is  a  MS.    S.  People  v,  Elphis,  (CaU  1903) 

sufficient  allegation  that  the  instrument  72   Pac.    Rep.   838;    Reg.   v.   Weir,  9 

was  forged,  where  such  instrument  is  Quebec  Q.  b.  253*   holding  that  the 

set  out    literallv  in    the    indictment,  knowledge  by  the  otterer  of  a  forged 

CaRle  V.  Stale,  39  Tex.  Crim.  109.  instrument  that  it  was  forged  and  had 

2.  Uttering  Forged  Instnunent.  —  An  been  made  with  intent  to  defraod  is 

indictment  for  uttering  a  note  as  true,  one  of  the  vital  elements  of  the  offense, 

knowing  it  to  be  false  and  forged,  need  and  failure  to  allege  the  gailty  knowl- 

not  allege  how  the  forgery  was  done  edge  is  fatal. 
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OaSL  ft.  Aywmtnt  of  Sxtriniie  FmU — a.  INSTRUMENT  APPAR- 

ENTLY  Fraudulent.  —  See  note  2. 
S61,  See  note  i. 

Btatlaf  H«w  laftruMftt  OouU  H*y«  Baen  Vstd.  —  See  note  2. 

JIC9.  d.  Instrument  Not  Apparently  Fraudulent. — 

See  note  i. 
ff63«  See  note  i. 
S97.  BttMBdiAtta  of  llaattlML  —  See  note  2. 

ftM*    S.  Lee  r.  State,  118  Ala.  672.  Tex.  Crim.  1903)  7a  S.  W.^Rep.  858;' 

JMtUayM  of  Coiporatiom  —  In  an  in-  Head  v.  State,  (Tex.  Crim.  1903)  72  S. 

dictmeat  for  altering  or  raising  a  check  W.  Rep.  394;    Davis  v.  State,  (Tex* 

on  a  bank,  it  is  not  necessary  to  charge  Crim.  1902)  69  S.  W.  Rep.  73;  Black  v, 

that  the  bank  was  incorporated.    Lucas  State,  42  Tex.  Crim.  585;  Roberts  v, 

r.  Sute,  39  Tex.  Crim.  48  (the  court  State,  (Tex.  Crim.  1899)  53  S.  W.  Rep. 

saying  o^Ur,  however,  that  it  would  864;  Lynch  v.  State,  41  Tex.  Crim.  209; 

be  otherwise  if  the  bank's  signature  Scott  v.  State,  40  Tex.  Crim.  105;  Colter 

were  forged);  Webb  v.  State,  39  Tex.  v.  State,  40  Tex.  Crim.  165:  Crawford 

Crim.  534.  V.  Sute,  40  Tex.  Crim.  344;  Polk  t^. 

But  in  Alabama^  under  Crim.  Code  State,  40  Tex.  Crim.  (M\  Womble  v, 

Ala.  (1896).  gg  471Q.  4730,  an  indictment  State,  39  Tex.  Crim.  24;  CAgle  v.  Sute, 

for  forging:  a  check,  in  order  to  charge  39  Tex.  Crim.  109. 

forgery  in  the  first  degree,  should  allege  ATsramt   by   Trniwanilo.  —  Cagle    v, 

that  the  drawee  of  the  check  Is  an  in-  State,  39  Tex.  Crim.  109,  defining  the 

cor porated  bank  or  banking  company;  difference  between  innuendo  and  ex- 

and  in  the  absence  of  such  allegation  trinsic  averments  and  holding  that  if 

only  forgery  in  the  second  degree  is  the  meaning  of  the  instrument  Is  of 

charged.    Benson  v.  State,  124  Ala.  92.  doubtful  import,  both  an  innuendo  and 

661  •    L  Ctcm/ar/ People  ff.  McGUde,  extrinsic  averments  maybe  required; 

139  Cal  66,  holding  that  where  a  charge  that  extrinsic  facts  must   be  alleged 

of    uttering  a  csrtain  instrument  in  where  the  instrument  declared  00  is 

writing  is  follpwed  by  a  copy  of  the  contractual  in  form  and  depends  upon 

instrument  wnich  shows  on   its  face  extrinsic  facts  to  create  a  liability, 

that  it  may  have  been  used  to  con-  Georgia  Statute.  —  An  indictment  an. 

tnmmate  a  fraud,  the  indictment    is  der  3  Code  Ga.  (1895),  §  243,  need  not 

sufficient  though    the    instrument,  if  show  on  its  face  in  what  manner  or  by 

genuine,  woold  create  no  liability.  what  means  the  fraud  might  be  con- 

8.  Sute  V.  Bullock,  54  S.  Car  300,  summated.     It  is  snfBcieni  if  the  writ- 

qucHng  9  Encyc.  op  Pl.  and  Pr.  561.  ing  might  defraud,  or  might  be  used  for 

Vead  Vet  Be   Ptrfaet   Instmmeat.  —  that  purpose.    Shope  v.  State,  ic6  Ga. 

State  V,  Bailock.  54  S.  Car.  300,  quoting  226. 

9  Encyc.  OF  Pl.  AND  Pr.  562,  note.  M3.    L  Meaaingef  Misspelled  Werdi. 

M^*  1.  Alabama,  —  Burden  v.  State,  —  It  is  proper  to  set  forth  by  innuendo 

1 30  Ala.  388;  Glenn  v.  State,  xi6  Ala.  averments  the  meaning  of  misspelled 

483.  words.    Colter  v.  State,  40  Tex.  Crim. 

Caiifomia.  —  People  v,  Terrill,  127  165.     But  it  is  not  necessary  to  explain 

Cal.  99.  a  matter   that  is  evidently  plain,  as 

Michigan,  —  People  v,   Parker,    114  where  a  word  is  intended  to  be  written 

Mich.  442.  *'  amount*'  and  Is  inaccurately  written 

Minnesota.  —  State  v.  Rose,  70  Minn.  "  ammonet."    Rountree  v.  State,  (Tex. 

403.  Crim.  Z900)  58  S.  W   Rep.  106. 

Missouri,  —  State  v,  Chinn,  142  Mo.  M7.    8.  Authority  «(  Afsat  —  In  an 

507.  indictment  for  ottering  forged  paper 

New  York.  —  People  v,  Drayton,  x68  which  purports  on  its  face  to  have  been 

N.  Y.  10.  issued  by  an  agent  in  the  name  of  his 

North  Dakota,  —  State  v,  Ryan,  9  N.  ptincipal,  the  instrument  being  set  out 

Dak.  419.  tn  hac  verba,  the  authority  of  the  agent 

Texas,  —-Wilson  p.  State, (Tex. Crim.  need  not  be  alleged.    State  v»  Fay,  80 

1903)  75  S.  W.  Rep.  504;  Gray  v,  Sute,  Minn.  251. 
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JI68«  6.  DMeriptton  of  Inftnuiieiit  —  ^.  Name  by  Which  It 
Is  Usually  Known.  —  See  note  i. 

STO,  Mlitake  of  PlMdtf.  —  See  note  i. 

571.  7.  Bttting  Oat  Initniment  —a.  Generally.  —  See  note  4. 

S7%.  b.  Matters  Not  Essential  to  Validity  of  Instru- 
ment.—  See  note  i. 

ff74«  See  note  i. 

laitramrat  ia  Fortiga  Lftagntft.  —  See  note  2. 

575.  c,  Texor  and  Purport.  —  See  note  i. 

576.  It  Knit  AppMT  that  Uttral  Oonr  of  lutruMit  Ii  eivta.  —  See 

note  3. 

ff77.  SUtntory  ModlflMtloaf.  —  See  note  I. 
978.  See  notes  i,  3. 

d.  Lost  Instrument.  —See  note  4. 
079.  See  note  i. 

MS.    1.  Sute  V.  Gaubert,  49  La.  977.    1.  State  v.  Burling,  loa  Iowa 

Ann.  169a.  681;  State  v,  Childers,  32  Oregoa  X19. 

ft70.    1.  People    V,    McGlade,    139  See  also  State  v.  Gaabert,  49  La.  Aon. 

CaL  66.  1693. 

ftri.    4.  West  V.  State,  (Fla.  1903)  ftTS.    1.  Rbady  v.  State.  42  Tex. 

33  So.  Rep.  854  [citing  9  Encyc.  op  Pu  Crim.  225. 

AND  Pr.  571];  Davis  p.  State,  58  Neb.  S.  States.  Chinn,  142  Mo.  507;  Cray- 

465.  lOQ  V.  State,  (Tex.  Crim.  1903)  73  S.  W. 

ftyS.    1.  State  V,   Patch,  21   Mont  Rep.  1046;  Hanlcs  v.  Sute,  (Tex.  Crim. 

534:    Adkins  v.  State,  41  Tex.  Crim.  1899)  54  S.  W.  Rep.  587;  Millsaps  v. 

577;  Love  joy  v.  State,  40  Tex.  Crim.  State,  38  Tex.  Ciim.  fTO. 

89.  Immaterial   Yarianea.  »  Where    the 

Indonement  on   Chodk.  —  Where  the  purport  clause  of  the  indictment  set 

indictment  is  for  forging  the  signattire  out  the  name  as  *'  H.  C.  L»"  and  the 

to  a  check,  set  forth  in  Mac  verba^  it  is  tenor  clause  set  it  out  as^  H.  A.  L," 

not  necessary  to  allege  nor  prove  an  the  variance  was  held  to  be  immateriaL 

indorsement  made  on  the  check  by  the  Albert  v.  State,  (Tex.  Crim.  1903)  73  S. 

defendant.    Bader  v.  Stale,  (Tex.  Crim.  W.  Rep.  846. 

1902)  69  S.W.  Rep.  506.  4.  West  v.  State,  (Fla.  1903)  33  So. 

574.    1.  Haupt  V,  State,  108  Ga.  53:  Rep.  854;  Stale  v.  Imboden,  157  Mo.  83; 

State  V,  Leonard,  171  Mo.  622;  Sutton  People   v.   Hertx,  (Ct.  Geo.  Seas.)  35 

V,  State,  58  Neb.  567.  Misc.  (N.  Y.)  177;  State  v,  Peterson, 

2.  Blgnatore  in  German.  —  People  v,  129  N.  Car.  556;  Dudley  ».  State,  (Tex, 

Bennett,  122  Mich.  281,  citing  9  Encyc.  Crim.  1900)  58  S.  W.  Rep.  11 1. 

OP  Pu  AND  pR.  574,  and  holding  that  ft79*    1.  West  -v.  State,  (Fla.  Z903) 

where  a  name  is  signed  in  German  to  33  So.  Rep.  854:  State  v.  McNaspy,  58 

an  instrument,  the  indictment  should  Kan.  691;  Slate  v.  Imboden,  157  Mo. 

set  out  that  fact  and  give  its  English  83:  People  v.  Hertz,  (Ct.  Gen.  Seas.) 

equivalent,   but  under    Comp.    Laws  35  Misc.  (N.  Y.)  177;  Webb  r.  State,  39 

Mich.  (1897),  i^  11922,  an   information  Tex.  Crim.  534. 

is  in  this  tespect  subject  to  amendment;  In  Horth  <#aroliBa  it  is  not  neceaaarj, 

Beyerllnev.  State,  147  Ind.  125,  holding  although  it  is  the  better  practice,  to 

that  where  a  forged  signature  is  writ-  allege  the  loss  of  the  instrument,  nor 

ten  in  German  characters,  but  is  the  that  the  instrument  is  in  the  posseaaioa 

same  name  in  English  as  in  German,  of  the  defendant.     In  the  absence  of 

a  translation  is  unnecessary.  the  instrument  it  is  sufficient  to  charge 

57ft.    1.   Thulemeyer  v,\  State,   38  its  substance.    State  v.  Peterson,  199 

Tex.  Crim.  349,  citing  9  Encyc.  of  Pl.  N.  Car.  556. 

AND  pR.  575.  Setting  Out  Tenor  af  Lost  Hott.  —  Ciost 

976.     S.    Williams    r.    Sute,    126  v.  People,  192  111.  291.  citing  9  Encyc. 

Ala.  50.  OF  Pl.  and  Pr.  578  [579J- 
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580*  8.  Ayerment  of  Intent  to  Defirand — a.  Generally. — 
See  note  2. 

JI81.  b.  Intent  to  Defraud  Particular  Person.  — See 
note  I. 

58S.  c.  General  Intent  to  Defraud  —  Bj  autute.  —  See 
note  I. 

985.  d.  Party  Whose  Name  Is  Forged.  —  See  notes  2,  3. 

986.  Partn«r.  —  See  note  2. 

e.  Charging  Intention  —  xannor  or  Mmu.  —  See  note  3. 

5S0.     8.    People    v,    Elphis,    (Cal.  forged  a  bond,  which  is  set  out  in  full, 

1903)  72  Pac.  Rep.  838;  State  v,  Hege-  purporting  to  be  the  act  of  the  person 

man,  3  Penn.  (Del.)  143.  whose  name  is  signed  thereto,  the  law 

Ml.   1.  Rhudy  &.State,42Tex.Crim.  will  imply  that  the  forger  intended  to 

235,  citing  9  Encyc.  of  Pl.  and  Pr.  581.  defraud  such  party.     State  v.  Stegman, 

In  Kentooky  an  indictment  is  fatally  62  Kan.  476. 

defective  if  it  fails  to  charge  the  name  3.  Neall  v»  U.  S.,  (C.  C.  A.)  118  Fed. 

of  the  party  intended  to  be  defrauded,  Rep.  699,  wherein  it  was  held  that  an 

or  that  the  name  is  unknown  to  the  indictment   under    Rev.   Stat.   U.   S., 

grand  jury.     Hufif  v.  Com.,  (Ky.  1897)  §  5414.  for  forging  an  obligation  of  the 

42  S.  W.  Rep.  907.  United  States  which  purported  to  be  a 

583.    1.    Alabama.  —  Williams    v,  certificate  of  deposit  to  a  soldier  of  the 

State,   126  Ala.  50;  Lee  v.  Stale,  118  army,  may,  in  a  single  count,  charge 

Ala.  672.  an  intent  to  defraud  both  the  United 

California.  —  People    v,    Arlington,  Slates  and  the  soldier,  as  it  is  impos- 

123  Cal.  356,  sible  to  allege  which  particular  intent 

Florida,  -  King  t/.  State,  43  Fla.  211.  actuated  the  accused,  and   from    the 

Georgia,  —  Brazil  v.  State,  1x7  Ga.  32.  nature  of  the  act  charged  the  law  will 

Louisiana,  — Si  i  e  v.  Gaubert,  49  La.  impute  the  intention  to  defraud  all  who 

Ann.  1692.  might  have  been  defrauded  thereby. 

Minnesota,  —  State  v.  Greenwood.  76  5§6.    8.  Status  of  Party  WhoM  Hamt 

Minn.  211;  State  v.  Goodrich,  67  Minn.  Is  Forged.  —  In  an  indictment  for  forg- 

176.  ing  the  signature  of  a  company  to  a 

Missouri.  —  State  v.  Eaton,  166  Mo.  check,  it  is  unnecessary  to  aver  whether 

575;  State  u.  Turner,  148  Mo.  206.  the  company  is  a  corporation  or  a  pari- 

Montana,  —  State  v.  Patch,  21  Mont,  nership.     Benson  v.  State,  (Ala.  1899) 

534.  26  So.  Rep.  119. 

Nebraska,  —  Davis  v.  State.  58  Neb.  So  In  Leslie  v.  State,  (Wyo.  1902)  69 

465;  Morearty  v.  State,  46  Neb.  652.  Pac.  Rep.  2,  it  was  held  that  an  indict- 

New  Jersey, —  Rohr  v.  State,  60  N.  J.  ment  under  Rev.  Stat.  Wyo.,  S  5128, 

L.  576.  charging  the  uttering  of  a  false  writing 

Oregon.  —  State  v,  McElvain,  35  Ore-  which  purported  to  be  the  act  of  a  cer- 

gon  365.  tain  newspaper  authorizing  the  defend- 

It  Is  Kot,  However,  Improper  to  aver  ant  to  collect  for  such  paper,  need  not 

by  innuendo  the  full  and  true  name  of  aver  whether  the  paper  was  conducted 

the  purported  drawer  of  a  check.    Ben-  by    an    individual,   a    partnership,   a 

son  z^.  State,  (Ala.  1899)  26  So.  Rep.  119.  corporation,     or    an     unincorporated 

M5.    2.  State  v.  Patch,  21    Mont,  company. 

534,  holding  that  the  indictment  may  Karnes  of  Members  of  Firm  or  Partnor- 

Lay  the  intent  to  be  to  defraud  either  ship.  —  In  an  indictment  for  uttering  a 

the  party  to  whom  the  forged  instru-  forged  check  purporting  to  have  been 

ment  was  uttered  or  the  party  whose  signed  by  a  firm  or  partnership,  it  is 

name  is  foiged.  not  necessary  to  set  out  the  individual 

In  Kentaoky  it  is  essential  to  aver  the  names  of  the  partners  or  members  of 

name  of  the  person,  corporation,  state,  the  firm,  nor  to  allege  that  the  names 

or  the  like,  or,  if  unknown,  to  aver  that  of  such   partners  or  members  of  the 

fact.     Barnes  v.  Com.,  loi  Ky.  556.  firm  are  unknown  to  the  grand  jury. 

Sufficient  Allegation.  —  Where  an  in-  Brod  v.  State,  42  Tex   Crim.  71. 

dictmeat  alleges  in  substance  that  the  8.  Shope  v.  State,  106  Ga.  226;  State 

defendant,    with    intent    to    defraud,  v.  Greenwood,  76  Minn.  211. 
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aBiP.  9.  aMdiMi  Alltgtttioni  —  n.  Generally  —  iMtt 

la  Vorgtd  iBstruMat  —  See  note  I. 

ff91.  ^.  Value.  —  See  note  i. 

c.  Name  of  Person  to  Whom  Instrument  Was 
Passed.  —  Sec  note  3. 

jIfMI.  10.    Varianoe  —  a.    Generally.  —  See    note    i.     See 
generally  Variance. 

jl98«  All  BapoffMuit  Alligatioat.  —  See  note  I. 

b.  Instrument  Set  Out  by  Its  Tenor.  —  See  note  2. 
jlINt  c.  Immaterial  Variances.  —  See  note  i. 

ff96«  Imaftttrial  Ptn  of  laitramrat.  —  See  note  2. 

<I98.  d.  Variance  as  to  Names.  —  See  note  2.    Sec  also 

Names. 

ff99«  See  note  i. 

laitial  of  Middlo  Vuno.  •—  See  note  2. 

Idom  Sonuks.  —  See  note  3. 
€•••  11.  Joinder  of  Counts  and  Causes  of  Aetion  —  a.  Differ- 
ent Grades  of  Same  Offense.  —  See  note  3. 

ftM.    1,    State    V.    Greenwood,   76  Missouri,  —•  State  v.  KarlowsldU  142 

Mino.  311.  Mo.  463. 

Xnowlod^  of  Penoa  WhoM  Hamo  la  NortA  Carolina,  —  Sute  v.  Ridge,  125 

VoTfid.  —  The  charge  that  the  name  of  N.  Car.  655. 

one  was  signed  to  an  instrument  with-  Oregon,  —  State  v,  Childers,  32  Ore- 
out  his  authority  is  sufficient  without  gon  119. 

alleging  that  it  was  done  without  his  Texas,  —  Albert  v.  State,  (Tex.  Crim. 

knowledge.     Eldridge  v.   Com.,  (Ky.  1903)  72  S.  W.  Rep.  846;  Rountree  v. 

iSo?)  54  S.  W.  Rep.  7.  State,  (Tex.  Crim.  1900)  58  S.  W.  Rep. 

Ml.    1.  State  V,  Gaubert,  49  La.  106:    Emmons  v.  State,  (Tex.  Crim. 

Ann.  1692.  1897) 43S.  W.  Rep.  518:  Young v.  State, 

Yalvoof  Ajrtiolo  to  Bo  Obtained.  —  Un-  (Tex.  Crim.  1897)  40  S.  W.  Rep.  793: 

der  3  Code  Ga.  (1895),  §  233,  subdiv.  7,  Lovejoy  v.  State,  40 Tex.  Crim.  89;  Scott 

it  is  indispensable  that  an  indictment  v.  State,  40  Tex.  Crim.  105. 

should  distinctly  charge  that  the  article  Vermont,  —  State  9.    [>onoTafi,  (Vu 

to  which  a  forged  order  relates,  if  not  1903)  55  Atl.  Rep.  611. 

money,  has  some  value.    Johnson  v,  ftM.    8.  Adkihs  v.   State,  41  Tex. 

State.  109  Ga.  268.    See  also  McCombs  Crim.  577. 

V,  State,  109  Ga.  500.  MS.    8.  Leath  v.  State.  132  Ala.  26; 

8,  Statev.  Gaubert,  49  La.  Ann.  1692;  Agee  v.  State,   113  Ala.   52;  State  r. 

Allen  V,  State,  (Tex.  Crim.  1902)  68  S.  Samuels,  144  Mo.  68;  Hanks  t.  State, 

W.  Rep.  286;  Rbudy  v.  State,  42  Tex.  (Tex.  Crim.  1899)  54  S.  W.  Rep.  587; 

Crim.  225,  wherein  it  was  held  that  a  Crawford  p.  State,  40  Tex.  Crim.  344; 

contrary  doctrine  In  Anderson  v.  State,  Webb  v.  State,  39  Tex.  Crim.  534. 

20  Tex.  App.  595,  was  mere  dictum.  ft99«    1.  Agee  v.  State,  113  Ala.  52. 

ftlMI.    1.  Eldridge  v.  State,  76  Miss.  8.  Davis  v.  Sute,  37  Tex.  Crim.  218. 

353;  Pierce  V.  State,  38  Tex.  Crim.  604.  S.  Leath  v.  State,  T32  Ala.  26;  Read 

M31.    1.   Scott    V.    State,    40    Tex.  v.  State.  63  Ark.  618;  People  v,  Nisbi- 

Crim.  105.  yama,  135  Cal.  299;  Sute  v,  Duffield, 

8.  Eldridge  v.  Stale,  76  Miss.  353.  49  W.  Va.  274. 

M4«    1.  Burlingim  v.  State,  61  Neb.  600.    8.  Lawrence  v.  State.  (Ark. 

276,  citing  9  Encyc.  of  Pl.  AND  Pr.  594.  1902)  71  S.  W.  Rep.  263. 

See  also  the  following  cases:  Toxai  Statute.  —  Although  it  is  proper 

Alabama.  —  Agee  v.  Stale,  117  Ala.  in  separate  counts  to  charge  both  for- 

169.  gery  and  uttering  the  forged  instni' 

California,  —  People  v.  Chretien,  137  ment,  a  conviction  cannot  be  had  for 

Cal.  450;  People  v.  Terrill,  133  Cal.  120.  both  oflfenses  thus  charged,  nor  a  sepa- 

640 


Vol.  IX.  FORGERY.  001>610 

OOl.  See  note  i. 

903«  DUBNTent  XodM  of  Committing  OifonM.  —  See  note  3. 

•Off.  12.  Alteration  of  Instruments  —  a.  Generally.  —  See 
note  2. 

•07.  13.  Indictment  Following  Langaage  of  Statute  —  a.  Gen- 
erally. —  See  note  4. 

008«  See  note  2. 

610.  IV.  Vebdict.  —  See  notes  i,  2. 

rate    punishment    for  each.     Pitts  v,  written  receipt,*'  as  an  altered  receipt 

State.  40  Tex.  Crim  667.  necessarily  implies  the  existence  ol  a 

601*    X,  Charges  0/  Making  and  Pass-  genuine  receipt,  while  a  counterfeited 

ing  a  lietitions  Note  with  intent  to  de-  receipt  implies  a  false  one.    State  v, 

fraud  the  same  person  constitute  but  Bracken,  152  Ind.  565. 

one   offense   under  Pen.   Code    Cal.,  60T.    4,   Eldridge    v.    Com.,    (Ky. 

§  476,  and  may  be  charged  in  a  single  1899)  54  S.  W.  Rep.  7. 

count.     People  t'.  Ellen  wood,  119  Cal.  €08*  8.  Peoples.  King,  125  CaL  369. 

166.  610.    1.  State  v,  Karlowski,  143  Mo. 

Chargss  of  Forgory  and  of  Uttering  a  463;  Lovejoy  v.  Slate,  40  lex.  Crim. 

Verged  Instnunent  cannot  be  joined  In  89. 

Kentucky^  as  Crim.  Code  Ky.  (1895),  Snfioient  Yordiet.  —  Where  an  indict- 

§  127,  does  not  name  these  offenses  as  ment  charges   the  defendant  in    two 

those  which  may  be  joined.     Huff  o,  counts  with   forgery  and  uttering   a 

Com.,  (Ky.  1897)  42  S.  W.  Rep.  907.  forged  instrument,  and  the  verdict  is 

603.    3.  In  Minnesota  It  has  been  to  the  effect  that  the  defendant  is  guilty 

held,  however,  (hat  Stat.  Minn.  (1894),  00  both  counts,  and  appropriate  pun- 

g  6702,  having  enumerated  a  series  of  ishment  is   assessed    on  each    count 

acts  either  of  which  separately  or  all  separately,  the  verdict  is  good  without 

together  may  constitute  the  offense,  all  reciting  that  the  defendant  is  "  guilty 

sach  acts  may  be  charged  in  a  single  as  charged  in  the  indictment,*'  or  as 

count.    State  v.  Greenwood,  76  Minn,  charged  in  either  count,  and  is  suflS- 

207.  ciently  explicit  as  to  the  crimes  upon 

M5.    8.    Alteration    of    Roodpts  —  which    the    convictions    were    based. 

Bopngnanoy.  —  An  affidavit  and  infor-  Lawrence  v.  State,  (Ark.  1902)  71  S.  W. 

matton  are  had  for  repugnancy  where  Rep.  263.  ' 

they  aver  that  the  defendant  "  altered,  8.  O'Connor  v.  State,  37  Tex.  Crim. 

forged,  and    counterfeited    a   certain  26^. 
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619.  n  Dbfehse  —  1.  How  Made  —  a.  In  General—  waiT«r 

•f  SpeeUl  Plea.  —  See  note  4. 

613«  BofonM  Bet  np  by  Plaintifll  —  See  note  I. 
Kotion  to  Bismisi.  —  See  note  2. 
Demurrer.  —  See  note  3. 

614.  b.  At  Common  Law  —  (i)  In  General —  in  Uiated  Stetei. 
—  See  notes  i,  2,  3. 

616.  (2)  In  Particular  Actions  —  In  AetioBi  of  Treepan.  —  See 
note  2. 

Other  Aotions  and  ProceecUngi.  —  See  note  5* 

^.  In  Equity.  —  See  notes  8,  9. 

617,  d.  Under  Code.  —  See  note  2. 

619.    4.  Bruce  v,  Foley,  18  Wash.  616.   8.  Oif/r^.  —  Stancill  &.  James, 

q6.     See  also  Weeks  v.  McPliail,  129  126  N.  Car.  190. 

N.  Car,  73.  5.  Turner  v.  Gonzales.  3  Ind.  Ter. 

613*    1.   See   Dixon  v.   Caster,   65  649.     Compare  Stancill  v.  James,  ia6  N. 

Kan.  739.  Car.  190. 

8.  Attica  State   Hank   v,  Benson.  8  8.  Isham  v.  Cooper,  56  N.  J.  Eq.  398; 

Kan.  App  566,  citing  9  Encyc.  of  Pl.  Daniel  v.  Gum,  (Tenn.  Ch.  1897)  45  S. 

AND  Pr.  613;  Desert  King  Mtn.  Co.  r.  W.   Rep.    468;    Union,   etc..    Bank  r. 

Wedekind,  no  Fed.  Rep.  873,  citing  9  Memphis,  (CCA.)  in  Fed.  Rep.  561. 

Encyc.  op  Pl.  and  Pr.  612,  613.  On  an  Application  for  a  FrelimiAazy 

3.  Fricke  v.  Wood,  (Tex.  Civ.  App.  Iignnetion  the  defense  of  former  adjudi- 

1903)   71   S.    W.    Rep.    784.      Compare  cation  should  be  disposed  of  as  a  pre- 

Bramlett  v,  Louisville,  etc.,   R.   Co.,  liminary   question   where'  no   special 

(Ky.  1903)  70  S.  W.  Rep.  410;  Beattie  reason  appears  for  reserving  the  de- 

Kffg.   (^o.   V,   Gerardi,    166    Mo.    142,  cision  of  it  until  final  hearing.     Isham 

wherein  the  court  said:    '*  We  do  not  v.  Cooper,  56  N.  J.  Eq.  398. 

understand   that  the  doctrine  of    res  9.  Desert  King  Min.  Co.  v,  Wede- 

adjudicata  can  be  invoked  by  demurrer  kind,  no  Fed.  Rep.  873. 

to    a    petition,    especially    when    the  617»     8.    California,  —  McLean  v. 

ground  of  the  demurrer  goes  to  its  Baldwin,  136  Cal.  565. 

sufficiency.*'  Colorcuio, —  Boston,    etc..    Smelting 

614*    1.  Southern   Pac.   R.   Co.   v,  Co.  v.  Reed,  23  Colo.  523. 

U.  S.,  168  U.  S.  I.  Kentucky.  —  Royalty  v,  Shirley,  (Ky. 

8.  Kimball   v.    Hilton,   92   Me.  214,  1899)  53  S.  W.  Rep.  1044. 

holding  that  "  an  estoppel  ty  judgment  Missouri.  —  Beattie  Mfg.  Co.  v.  Ger- 

may  be  specially  pleaded  in  bar.  or  it  ardi,  166  Mo.  T42. 

may  be  shown  in  evidence  under  the  New  York.  —  Lytle  v.  Crawford.  69 

Seneral  issue;"  Brooke  v.  Gregg.  89  N.  Y.  App.  Div.  273;  Bracken  ».  At- 

Id.  234;  E.J.  Codd  Co.  V.Parker,  (Md.  Untie  Trust  Co.,  36  N.  Y.  App.  Div. 

1903)  55  Atl  Rep.  623,  holding  that  the  67;  Willis  v.  McKtnnon,  79  N.  Y.  App. 

defense  is  good  either  as  a  special  plea  Div.  249;  Drake  v.  New  York  Suburban 

or  under  the  general  issue;  Adams  r.  Water  Co.,  26  N.  Y.  App.  Div.  499. 

Yazoo,  etc.,  R.  Co.,  77  Miss.  194.  Ohio,  —  Werner    v.    Cincinnati,    23 

8.  Water  Com*rs  v,  Cramer,  61  N.  J.  Ohio  Cir.  Ct.  475. 

L.   270;    Preferred   Ace.   Ins.   Co.    v.  Washington.  —  Bruce  v,    Foley,    18 

Barker,  (C  C  A.)  93  Fed.  Rep.  158.  Wash.  96. 
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618.  e.  Where  Party  Has  No  Opportunity  to  Plead, 
—  See  note  i. 

619.  /.  Judgment  Rendered  After  Commencement  of 
Action.  —  See  note  4. 

690.  nL  HBCS88ABT  Allsoatiohs  IK  Flsa  —  1.  In  GeneraL  — 
See  note  3. 
631  •  See  note  3. 

Jnd^rnmit  Still  in  Fene.  —  See  note  5. 
8.  Jadgment  on  Merita.  —  See  note  6. 

699«  3.  Identity  of  Canae  of  Action  —  a.  In  General.  —  See 
note  2. 

61§*    1.  Rio    Grande   Western    R.  is  defective  in  not  stating  whether  the 

Co.  V.  Telluride  Power  Transmission  demurrer  was  formal  or    one  which 

Co.,  23  Utah  22.  went  to  the  merits  of  the  case.     Crafts 

619.    4.  Lytle  v,  Crawford,  69  N.  Y.  v.  Crafts,  23  R   I.  5. 

App.  Div.  273,  holding  that  where  the  03d.    2.  Brooke  v,  Gregg,  89  Md. 

defendants  before  trial  obtained  leave  234;    Bracken  v,  Atlantic   Trust  Co., 

of  court  to  amend  their  pleading  by  (Supm.  Ct.  Tr.  T.)  23  Misc.  (N.  Y.)  579, 

setting  up  a  judgment,  but  no  supple-  each  eiiing  9  Encyc.  of  Pl.  and  Pr. 

mental  or  amended  pleading  was  ever  622.     See  also  the  following  cases: 

served,  they  could  not  thereafter   be  Alabama,  —  Greenwood   v.    Warren, 

permitted    to  avail    themselves    of  a  120  Ala.  71;  Glasser  v.  Meyrovitz,  119 

supplemental  answer  setting   up  the  Ala.  152. 

judgment.  Kentuiky,  —  Bramlcic  v,  Louisville, 

6*4lO,    S.  Beidenkoff   v.   Brazee,   28  etc.,  R.  Co.,  (Ky.  1902)  70  S.  W.  Rep. 

Ind.  App.  646,  citing  9  Encyc.  of  Pl.  410. 

AND  Pr.  619,  620,  and  holding  that  "  it  South    Dakota.  —  Kane    v.    Hughes 

must  appear  that  the  thing  demanded  County,  12  S.  Dak.  438. 

was  the  same;.the  demand  must    be  Tennessee, —  See    Kirklin    v.    Atlas 

foun  led  upon  the  same  cause  of  action;  Sav.,  etc.,  Assoc,  (Tenn.  Ch.  1900)  60 

the  action  must  be  between  the  same  S.  W.  Rep.  149. 

parties;    and    the    demand    must    be  Texas.  —  Fenn  v.  Roach,  (Tex.  Civ. 

against  each  other  in   the  same  ca-  App.  1903)75  S.  W.  Rep.  361;  Puckett 

pacity."  V.   Waco  Abstract,  etc.,  Co.,  16  Tex. 

691.    8.  Lindsley  v.   Union  Silver  Civ.  App.  329. 

Star  Min.  Co.,  (C.  C.  A.)  115  Fed.  Rep.  UniUii  States,  —  Whitaker  v,  Davis, 

46,  eitittj^g  Encyc.  of  Pl.  and  Pr.  620,  91  Fed.  Rep.  720. 

621,  and  supporting  the  several  state-  Formsr  Jadgment  Based  on  DiiFerent 

ments  of  the  text.  Oronnd.  —  See  Dobson  v.   Hurley,  129 

i.  Fenn  v.  Roach.  (Tex.  Civ.  App.  Ala.  380. 

1903)  75  S.  W.  Rep.  361.  A  Plea  to  a  Bill  in  Equity  of  former 

i.  Patchen  v.  Delaware,  etc..  Canal  adjudication,  setting  up  that  the  former 

Co.,  62  N.  Y.  App.  Div.  543;  Williams  bill  was  to  set  aside  a  deed  given  for  a 

V.  Morgan,  26  Pa.  Co  Ct.  81,  each  cit-  third  interest  and  the  second  bill  a  later 

imgg  Encyc.  of  Pl.  and  Pr.  621.  deed  for  a  half  interest,  and  admitting 

Trial  Bofbro  Jnstioo.  —  Riley  v,  Jarvis,  that  allegations  of  false  representations 

43  W.  Va.  43.  are  made  in    the   present   bill   which 

INsiBiiial  te  Want  of  Proioeation. —  were  not  contained  in  the  former  suit, 

A  plea  betting  up  as  a  bar  a  decree  of  is  insufficient.    Crafts  v.  Crafts,  23  R. 

dismissal  of  a  former  bill  for  want  of  I.  5. 

prosecution  is  insufficient,  as  such  a  In  an  Action  of  ^aotmont  a  plea  con- 
decree  is  not  a  bar.  Whitaker  V.  Davis,  taining  an  averment  th.it  the  former 
91  Fed.  Rep.  720.  See  Dismissal,  Dis-  case  was  an  action  of  ejectment  between 
continuancb,  and  Nonsuit.  the  same  parties  *'  to  recover  the  same 

A  Ploft  to  a  Bill  iniquity  setting  forth  land  claimed  in  the  declaration  in  this 

that  upon  demurrer  to  a  former  bill  It  case,'*  but  setting  forth  nothing  as  to 

was  discontinued,  and  setting  up  this  the  extent  of  the  plaintiflf's  claim  in  the 

fact  as  res  judicata  to  the  present  bill,  former  case,  whether  it  was  a  claim  of 
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See  notes  i,  2. 
694.  ilntitiMi  for  Jvrj  —  Parol  Proof.  —  See  notes  1 ,  2. 

699.  *.  Setting  Out  Record.  —  See  note  2. 

title  io  fee,  for  life,  or  for  years,  or  action  were  the  same  facts  set  forth  in 

whether  the  claim  was  for  a  term  that  .  the  complaint  in  the  pending  action, 

has  since  expired,  is  bad.     Brooke  v.  Whitcomb  v.  Hardy,  68  Minn.  265. 

Gr?i:e,  89  hid.  234.  694.    1.  Baxter  v,   Thede,   96    111. 

AottOA  at  Law  and  8nit  in  Bqnlty.  —  App.  499. 

Under  the  code,  a  prior  action  of  eqai-  8.  See    Ricand   v.   Tysen,    78    Fed. 

table  cognizance  adjudged  against  the  ^^P^S^^* 

plaintiff  maybe  pleaded  to  a  second  iM^    2.  Branner  9.  Nichols,  61  Kan. 

action  founded  on  a  claim  for  damages  356,  citing  9  Encyc.  of  Pl.  and  Pa.  625 

when  the  two  actions  involve  the  same  and  note,  and  holding  thai  the  appli- 

subject-matter  and  require   the  same  cation  or  petition  on  which  an  order 

evidence.    Bruce  r.  Folsy,  18  Wash.  96.  was  made  setting  aside  the  report  of 

ladiviiihU  Ooatraet.  —  In  an  action  an  administrator  was  properly  intro- 
on  a  contract  a  pica  setting  forth  the  duced  in  evidence, 
contract  and  alleging  former  adjudica-  Indiana  —  Present  Doctrine,  —  Mc- 
tiun  on  the  same  contract,  and  that  the  Cany  v.  Kinsey,  154  Ind.  447. 
plaintiff  had  obtained  judgment  there-  Baplielty.  —  A  plea  setting  up  the 
on,  and  that  what  was  sued  for  in  that  record  cf  but  a  single  suit  as  an  ad- 
case  had  accrued  prior  to  the  filing  of  judication,  although  the  decisions  of 
the  present  suit,  is  sufficient.  It  is  net  the  court  of  original  jurisdiction  and 
necessaiy  to  allege  that  the  causes  of  of  the  successive  appellate  tribunals 
action  were  such  as  could  be  split,  as  which  disposed  of  that  suit  together 
that  depends  primarily  on  the  contract  maire  up  the  adjudication  upon  which 
itself,  and  is  a  matter  of  law.  Mallory  the  defendant  relies,  is  not  double. 
V,  Davison  Cotton  Oil  Co.,  (Tex.  Civ.  Fayerweather  v,  Hamilton  Colleffe*  103 
App.  1903)  74  S.  W.  Rep.  953.  Fed.  Rep.  546.     But  a  plea  setting  up 

093«    1.  Daniel  v.  Gum,  (Tenn.  Ch.  two  separate  adjudications  is  dnplia- 

1897)  4S  S.  W.  Rep.  468;  Ilanrtck  v.  tons.    Fayerweather  Will  Cases,   103 

Gurley,  93  Tex.  458.  Fed.  Rep.  548. 

8.  Mallory  v.  Dawson    Cotton    Oil  Condntloiis  Voed  Vot  Bo  Mstod,  and  an 

Co.,  (Tex.  Civ.  App.  I903)  74  S.  W.  answer  setting  up  the  fact  that  a  judg- 

Rep.  953.  ment  was  rendered,  if  it  puts  the  court 

SuflUioatldOAtiioation — United  States,  in  possession  of  the  fact  that  an  action 

<—  A  plea  clearly  showing    that  In  a  of  that  nature  has  been  brought  and 

former  suit  in  the  same  court  the  par-  judgment  rendered  in  it,  is  sufficient, 

ties  were  the  same,  and  referring  to  Bracken  v.  Atlantic  Trust  Co.,  36  N. 

and  adopting  all  the  documents,  plead-  Y.  App.  Div.  67. 

ings,  and  judgments  in  the  former  case  la  Bqalty  a  plea  in  bar  setting  up  an 

as  a  part  of  the  plea,  is  sufficient  on  order  dismissing  a  law  case  has  been 

the  eround  that  the  court  will  take  held  to  be  insufficient,  and  an  attempt 

judicial  notice  of  its  own  records  when  to  show  by  an  affidavit  made  after  trial 

they  are  referred  to  and  made  part  of  the  nature  of  the  law  action  which  was 

the  plea.     Plttell  v.  Fidelity  Mut.  L.  dismissed  can  not  a  vail.  Alabama  Iron, 

Assoc.,  (C.  C.  A.)  86  Fed.  Rep.  255.  etc.,  Co.  v.  Austin,  (C.  C,  A.)  94  Fed. 

Kansas.  —  A  plea  which  exemplifies  Rep.  897. 

the  pleadings,  findings  of  fact,  con-  qnestioaOaaiMtBoBoUndMdittltei. 

elusions  of  law,  and  judgment  in  the  ings.— Where  a  plea  of  res adjuduaia 

former  action  shows  thereby  the  issues  sets  up  a  judgment  in  a  former  suit 

and  facu  determined  therein,  and  in  between  the  same  parties  and  in  the 

whose  favor  they   were   determined,  same  court,  and  a  copy  of  the  former 

without   further  allegations   for  that  record  is  annexed,  the  question  cannot 

purpose.      Dixon   v.  Caster,  65   Kan.  be  determined  upon  the  pleadings,  but 

myT  there  must  be  proof  of  the  truth  of  the 

Minnesota.  —  It  Is  sufficient  to  sute,  plea,  or  an  admission  of  its  truth  by 

without  giving  details,  that  the  facts  the  plaintiff.    Glaxe  v.  Bogle,  105  Gm. 

lUieged  in  the  complaint  in  the  former  995. 
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696«  See  note  i. 

4.  Identity  of  Parties.  —  See  notes  2,  3. 

6.  Jurifldiction.  —  See  note  4. 

Vommr  Judgment  by  Jostioe.  —  See  note  5* 

697.  IT.  Beply  to  Plza.  —  See  notes  4,  7. 
BoiLotoney  of  Beply.  —  See  note  8. 

698.  See  note  2. 

699.  v.  Tbial  of  iBSirs.  —  See  notes  3,4. 


1.  Yerifloation.  — In  the  federal  plea  that  a  judgment  in  a  justice's 

coQits,  a  plea  of  former  adjudication  court    was    "duly"    rendered,    was 

by  a  corporation,  verified  as  required  sufficient.     State  t/.  Johnson^  78   Mo. 

by  U.  S.  Equity  Rule  31,  need  not  have  App.  569. 

the  corporate    seal  attached.     Payer-  627.    4.  Judgment  in  Attaohment.  — 

weather  v.  Hamilton  College,  103  Fed.  A  reply  setting  up  the  special  character 

Rep.  546.  of  a  judgment  of  attachment  in  order 

8.   See   Kirltlin  v.  Atlas  Sav.,  etc  ,  to  show  that  it  was  not  a  bar  to  a  sub- 

Assoc.,  (Teon.   Cb     1900)    60    S.    W.  sequent  action  is  proper.     Baldwin  v. 

Rep.  149.  Woodbridge,  etc.,  Engineering  Co.,  59 

8.  Daniel  v.  Gum,  (Tenn.  Ch.  1897)  N.  J.  L.  317. 

45  S.  W.  Rep.  468;  Theller  V.  Hershey,  7.  Flynn   v,  Gorman,  22  R.  I.  536, 

89  Fed.  Rep.  575,  the  latter  case  holding  citing  9  Encyc.  of  Pl.  and  Pr.  627. 

that  a  plea  in  bar  setting  up  a  former  8.  Judgment  Unlawfolly  Yacated.  —  A 

adjudication  need  not  allege  in  direct  reply  pleading  the  vacation  o(  a  former 

terms  that  the  defendant  has  such  con-  judgment  by  the  court  rendering  ii  is 

trol  over  the  former  action  as  to  be  insufficient  where  it  appears  that  the 

bpand  as  privy.     It  is  sufficient  if  it  court  was  without  jurisdiction  to  vacate 

state  such  facts  as  will  enable  the  court  the  judgment  at  the  time  when  it  at- 

to  determine  whether  he  is  so  bound.  templed  to  do  so.     McCormick  Har- 

SofleUnt  Allegatiens  to  Show  Privity,  vesting  Mach.  Co.  v.  Stires,  (Neb.  1903) 

—  See  Abilene  r.  Cornell   University,  94  N.  W.  Rep.  629. 

(C.  C.  A.)  118  Fed.  Rep.  379.  62§.    8.  Striking  Out  Irrelevant  AUe- 

4.   Puckett  V.  Waco  Abstract,  etc.,  gations.  —  An  allegation  in  a  reply  im- 

Co.,  16  Tex.  Civ.  App.  329.  puting  improper  motives  for  the  insti. 

At  Oemmmi  Law  it  is  necessary,  in  tution  of  the  suit  on  which  the  former 

pleading  the  rendition  of  a  judgment  adjudication  was  rendered  in  no  way 

of  an  inferior  tribunal  or  that  of  a  court  impairs  the  force  of  that  judgment  or 

of  general  jurisdiction  in  the  exercise  its  legal  effect,  and  may  be  properly 

of  a  special  jurisdiction,  to  aver  all  svruck  out  as  a  mere  averment  of  a 

jurisdictional  facts.    State  v,  Johnson,  conclusion  of  law.     Henriques  r.  Gar- 

78  Mo.  App.  569.  son.  26  N.  Y.  App.  Div.  35. 

**  Ihdy  CMTsn  or  Hade."  —  Under  Code  Action  Prematurely  Bronght.  —  A  reply 

Civ.  Pro.  N.  Y..  §  532,  in  pleading  a  which  alleges  that   the  former  action 

judgment  or  other  determination  of  a  was  brought  prematurely,  and  that  (he* 

court  of  special  jurisdiction  it  is  not  judgment  therein  is  based  only  on  a 

necessary  to  state  the  facts  conferring  finding  of  fact  by  the  court  that  it  was 

jurisdiction,  but  the  judgment  or  de-  prematurely   brought,  is  not  demurr- 

terminatlon  may  be  stated  to  have  been  able      Peck  v,  Easlon,  74  Conn.  456. 

"  dtily  given  or  made.'*     Schnitzer  v.  6M.    8.  Stevens  v,  Siembridge,  104 

Fox.  (N.  Y.  City  Ct.  Gen.  T.)  31  Misc.  Ga.  619. 

(N.  Y.)  38;  Hamerscbtag  v.  Cathoscope  IMreetion  of  Yerdlot.  —  It  is  not  error 

Electrical  Co.,  16  N.  Y.  App.  Div.  185.  for  the  court  to  direct  a  verdict  in  favor 

And  the  same  rule  obtains  in  Colorado^  of  a  defendant  on  the  issue  of  res  judi». 

Medano  Ditch  Co.  r.  Adams,  29  Colo,  cata  where  the  evidence  as  to  the  nature 

317;  and  fCentucky^   Potter   v,    Lewis,  of  the  two  suits  is  undisputed.     Birds- 

(Kf .  1901)  64  S.  -W.  Rep.  958.  eye  v.  Schaeffer,  (Tex.  Civ.  App.  1900) 

8.  "Daly''    Bendered.  —  Under    the  57  S.  W.  Rep.  987. 

Missouri  statute  (now  Rev.  Slat.  Mo.  4.  Davis  v.  Trump,  43  W.  Va.  191. 
1899,  S  634)  it  his  been  held   that  a 
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650,  I  DsimTlov.  —  See  note  i. 

IL  DX71V8B  —  1.  How  Hade.  —  See  note  2. 

651.  See  notes  i,  2,  4. 

V«t  Ballad  by  Kotloa.  —  See  note  5. 
6S3.  S.  When  Kade.  —  See  note  5. 

SX  Plsa  —  1.  In  OeneraL  —  See  note  6. 

See  note  i. 

WaiTtr.  —  See  note  2. 

8.  Its  Hatnre.  —  See  notes  3,  4. 

8.  Heoenary  Allegations — a.  In  General. — See  note  6u 


!•  naa  in  Bar  paA  Hot  Plea  in  its  evidence,  and  the  delay  is  not  satis- 

—  Klein  V,  State,  157  Ind.  factorily  explained,  it  is  within  the 

146.  discretion  of  ihe  court  to  refuse  per- 

a.  State  V,  Hager,  61  Kan.  504  [citifig  mission  for  it  to  be  then  filed. 

9  Encyc.  op  Pl.  and  Pr.  630];  Mooring;  In  Qsorgia,  Hswsrer,  under  3  Code 

fr.  State,  I2Q  Ala.  66;  Burton  v.  State,  Ga.  (1895),  §  950,  a  plea  of  former  con- 

115  Ala.   I;   Usher  v.  Stale,  42  Tex.  viction  or  acquittal  is  a  plea  in  bar  and 

Cxlm.461.    See  also  State  v.  Manning,  must  be  filed  in  writing  upon  arraign- 

x68  Mo.  418.  ment  and  before  pleading  to  the  merits. 

Ths  Dsfanss   Heed  Hot   Bs   SpeoiaUy  Hall  v.  State,  103  Ga.  403. 

Flaaded  where  upon  a  criminal  prose-  Ths  naaCsjiAot  Ba  Balsedte  UwHiit 

cution  the  evidence  of  a  former  acquit-  Tims  on  AppsaL  —  Mooring  v.  Stale,  119 

tal  is  before  the  court  as  part  of  its  own  Ala.  66. 

record  in  the  case.     People  v.  Taylor,  S.    Snbstaatial   CoBpUanss    with    the 

117  Mich.  583;  George  r.  State,  59  Neb.  statutory  form  is  sufficienL    Com.  v, 

163;  State  V,  Cross,  44  W.  Va.  315.  Rose,  107  Ky.  566. 

rai.    1.  Mooring  v.  State,  129  Ala.  Any  Sworn  SUtemant  by  the  defendant 

66;  Hall   t;.  State.  103  Ga.  403.     See  suflSciently  setting  up  the  defense  of 

also  State  v.  Manning,  168  Mo.  418.  former    acquittal    is    properly    to    bt 

8.  State  V.  Ellsworth,  131  N.  Car.  773,  treated  as  a  plea  to  that  effect.     Berk- 

per    Douglas,  J.,   dissenting^    citing   9  owitx  v.  U.  S..  (C.  C.  A.)  93  Fed.  Rep. 

ENCYC.  OF  Pl.  and  Pr.  631.  452. 

4.  Tannoosaa  Bootrino.  —  See  McNulty  Ploa  Kust  Ba  in  Writing.  ^  Hall  9. 
V.  State,  (Tenn.  1903)  75  S.  W.  Rep.  State,  103  Ga.  403;  State  cr.  Ackerman, 
1015,  64  N.  J.  L.  99. 

In  Tazas  a  plea  of  former  acquittal  633.    1.  State  v.  Cross,  44  W.  Va. 

may  be  interposed  in  bar  along  with  315.  ^'A'm;^  9  Encyc.  of  Pl.  and  Pr.  63s, 

the  plea  of  not  guilty,  or  it  may  be  re-  633. 

lied  on  alone  without  a  plea.    Barton  8.  See  People  v,  Taylor,  1x7  Mich. 

V,  State,  (Tex.  Crim.  1898)  43  S.  W.  583,  holding  that  where,  after  a  jury  is 

Rep.  987.  sworn  in  a  case,  the  accused  obtains  hit 

5.  See  People  r.  Smith,  172  N.  Y.  210;  discharge  by  direction  of  the  conrt 
Barton  v.  State,  (Tex.  Crim.  1898)  43  upon  a  legal  question  involved,  he  in 
S.  W.  Rep.  987;  State  r.  Cross,  44  W.  not  precluded  by  thus  evading  a  trial 
Va.  315.  upon  the  merits  from  setting  np  such 

6SRi.    6.  Barton  v.  State,  (Tex  Crim.  discharge  as  a  bar  to  a  subseqent  prose* 

1898)  43  S.  W.  Rep.  987.    See  also  Mc-  cition  for  the  same  offecse. 

Nchy  V.  State,  (Tenn.  1903)  75  S.  W.  S.  State  v.  Ackerman,  64  N.  J.  L.  9^ 

Rep.  lots,  holding  that  when  a  plea  is  4.  State  v.  Ackerman,  64  N.  j.  L.  99^ 

not  tendered  until  the  state  has  closed  6.  Hooper  v.  State,  (Tex.  Crim.  1897) 
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614.  b.  Identity  of  Person.  — See  note  i. 

c.  Identity  of  Offense.  —  See  note  2. 
6Sff.  See  note  i. 

d.  Jurisdiction.  —  See  note  2. 

e.  Record.  —  See  notes  3,  4,  6. 

6S6.  17.  Beplicatiov  -—  m  ^wmL  —  See  notes  5,  6,  7. 

4a  S.  W.  Rep.  398,  holding  that  a  plea  affray,  and  was  had  without  an  afBdavit 
of  former  jeopardy  which  sets  out  the  and  without  a  warrant,  is  not  demur- 
fact  that  at  the  former  trial  the  jurors  rable  on  the  ground  that  it  fails  to  set 
were  discharged  after  a  consultation  out  the  warrant  or  affidavit, 
of  about  three  hours  because  they  could  Whsre  Both  Trials  Art  in  flame  Conrt. 
not  agree,  and  wiih  no  adjudication  of  — See  State  v.  Cross,  44  W.  Va.  315, 
the  reason  for  such  discharge,  is  suffi-  citing  9  Encyc.  of  Pl.  and  Pr.  635, 
cient.  See  also  Com.  v.  C.  B.  Cook  note  4,  holding  that  upon  a  second  trial 
Co.,  102  Ky.  288,  holding  that  a  plea  in  the  same  court  on  the  same  indict- 
that  a  demurrer  had  been  sustained  to  ment  no  plea  of  former  conviction  is 
a  former  indictment  for  the  same  necessary,  and  pointing  out  that  the 
offense  is  not  a  plea  of  former  acquittal,  holding  in  Foster  v.  State,  25  Tex. 
unless  it  be  farther  pleaded  that  the  App.  543,  stated  in  the  original  note, 
former  indictment  contained  matter  was  to  the  same  effect, 
which  is  a  legal  defense  or  bar  to  the  It  is  not  necessary  that  the  plea  set 
indictment  in  the  case  at  bar.  up  the  indictment,  verdict,  and  judg- 

Fftilore  to   Allsgt   Arraignment.  —  A  ment  in  full,  as  the  court  must  take 

plea  of  former  jeopardy  which  fails  to  judicial  knowledge  of  the  orders  and 

allege  that  the  defendant  was  placed  decrees  entered  in  its  own  record;  and 

on  trial  on  the  former  information  is  especially    is    this    true    when    those 

insufficient.     Klein  v.  State,  IS7  Ind.  orders  and  decrees  were  made  in  the 

146.  same  Case.     Woodward    v.   State,    42 

634.    1.  State  v.  Cross,  44  W.  Va.  Tex.  Crim.  188. 

315.     See  also  State  v.  Ackerman,  64  6.  See   Ford  v.  State,  (Tex.  Crim. 

N.  J.  L.  99.  1900)  56  S.  W.  Rep.  919;  Washington 

8.  State  V.  Cross,  44  W.Va.  315  [r//^'fl!f  v.  State,  35  Tex.  Crim.   156,  holding 

9  Encyc.  of  Pl.  and  Pr.  634J ;  State  that  a  plea  of  former  conviction,  to  be 

V,  Watson,  20  R.  I.  354:  Ford  v.  State,  sufficient,  must  contain  the  indictment, 

(Tex.  Crim.  1900)  56  S.  W.  Rep,  919;  verdict,  and  judgment  on  the  former 

Nichols  V.  State,  37  Tex.  Crim.  616.  trial. 

See  also  State  v.  Ackerman,  64  N.  J.  FermerAeqvittal  Before  JuitioeefPeaee. 

L.  99.  —  A  plea  of  former  acquittal  which  fails 

v3ft*  1.  Harris  v.  State,  128  Ala.  to  set  out  the  written  complaint  on 
41:  State  vf.  Watson,  20  R.  I.  354;  whichthe  justice  in  the  former  case  pro- 
Pickett  V,  Slate,  43  Tex.  Crim.  i.  ceededisdemurrable,  but  itisnotneces- 
ft.  Slate  V.  Haywood,  (Miss.  1897)  21  sary  that  the  plea  should  set  out  the 
So.  Rep.  660:  Slate  z^.  Cross,  44  W.  Va.  judgment  rendered.  An  averment  of 
315.  See  also  Storrs  v.  State,  129  Ala.  acquittal  is  sufficient.  Storrs  v.  Slate, 
loi;  State  v.  Gustin,  152  Mo.  108,  hold-  129  Ala.  loi;  Cross <r.  State,  117  Ala.  73. 
ing  that  a  plea  of  former  jeopardy  set-  636.  5.  See  State  v.  Ackerman,  64 
ting  up  a  former  conviction  in  a  mayor's  N.  J.  L.  99 

court  for  violation  of  a  cily  ordinance  In  Xentnokj  a  plea  of  former  acquittal 

was  insufficient  where  it  failed  to  set  or  conviction  is  considered  to  be  cod- 

ont  the  ordinance  and  to  show  the  juris-  troverted  by  denial,  and  no  demurrer 

diction  of  the  mayor  under  it.  nor  reply  is  required.    Com.  v.  Rose, 

S.  Stale  V,  Cross,  44  W.  Va.  315,  citing  107  Ky.  566. 

9  Encyc.  op  Pl.  and  Pr.  635.    See  also  In  Wtihiagton  tad  lewa  <in  the  latter 

State  V.  Ackerman,  64  N.  J.  L.  90.  state  by  express   statute)  reply  to  a 

4.  Black  V,  State,  123  Ala.  78;  Hollis  plea  of  former  acquittal  Is  not  neces- 

V.  State,   i23>Ala.  74;  Com.   v.  C.   B.  sary.    State  v,  Lewis.  31  Wash.  516; 

Cook  Co.,  102  Ky.  288.    See  also  Jack-  Stale  v,  Jamison,  104  Iowa  343. 

•on  9.  State,  136  Ala.  96,  holding  that  Implied   BepUeatien.  —  See    State   v, 

a  plea  of  former  conviction  setting  up  Ackerman,  64  N.  J.  L.  99. 

that  it  was  before  a  recorder  for  an  6.  Tufts  v.  Sute,  41  Fla.  663.    See 
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9m.  Vil  Titl  BMod.  —  See  note  i. 

OoMlwioii.  —  See  note  3. 

V.  BvUEV  OF  Proof.  —  See  notes  4,  5. 
•S8.  YI  Tbial  of  Ismrs  —  1.  In  Ooneral  —  Vo  ixotptta.  —  See 
note  3. 

UttUetBtti  of  tent.  —  See  note  4. 
6S9.  See  notes  i,  2. 

S.  Provinoe  of  Court  and  Jury.  —  See  notes  5,  6. 

alto  Hollis  V.  Siate,  133  AU.  74,  hold-  in  bar.     State  v.  Spurgeon,  (Mo.  App. 

ing  that  a  demurrer  on  the  ground  that  1903)  74  S.  W.  Rep.  453. 

the  plea  fails  to  allege  that  no  appeal  Tennessee.  —  See   McNuhy   v.  State, 

was  taken  from  the  judgment  of  con-  (Tenn.  1903)  75  S.  W.  Rep.  1015. 

viction  will  not  be  sustained.  ConstrnctiYe  Withdrawal  of  Ploa  of  Vot 

636.    7.  See  Tufts  r.  State,  41  Fia.  Ouilty.  —  Where  the  court  considers  the 

663,  holding  that  a  replication  which  merits   of  a    plea  of  focmer  jeopardy 

uadertakei  to  avoid  the  allegations  of  without    a  formal   withdrawal  of  the 

the  plea  by  setting  up  matters  dehors  plea  of  not  guilty,  it  is  at  most  a  mere 

the  record  it  bad.  irregularity.     In  such  case  the  plea  of 

■oAdMUj  of  BopliofttlOB.  —  A  repli-  not  guilty  will  be  considered  as  coo- 
cation  to  a  plea  of  former  conviction  struciively  withdrawn.  George  v. 
which  does  not  either  expressly  or  im-  Slate,  59  Neb.  163. 
pliediy  deny  the  facts  averred  in  such  Conelnsiveneis  of  Flndiag.  —  Where 
plea  nor  present  any  issue  of  fact  is  the  defendant  introduced  the  plea  of 
subject  10  demurrer.  Walkley  c^.  State,  once  in  jeopardy  together  with  a  plea 
133  Ala.  183.  of  not  guilty,  and  the  jury  disagreed 

637*    1.  Tht  SiEMt  of  a  Beplloation  on  the   latter  plea  and  found  against 

of  Vol  Titl  Booord  is  to  put  in  issue  the  him  on  the  former,  it  was  held  that  the 

question  of  former  acquittal,  and  not  defendant  was  not  entitled  to  have  the 

merely  to  raise  the  question  whether  special    plea    again  submitted   to  the 

there  was  a  record  of  acquittal.     Com.  jury   at   the   second   trial.    People  9. 

V,  Wermouth,  174  Mass.  74.  Smith.  121  Cal.  355. 

S.  See  Sute  v.  Ackerman,  64  N.  J.  d30.   1.  State  v.  Watson,  20  R.  I.  354. 

L.  99.  2.  State  r.  Kicffer,  (S.  Dak.  1903)  95 

4.  Oakley  V.  State,  135  Ala.  29;  State  N.  W.  Rep.  289;  Stale  v,  Loughlin,  168 

V.  Ackerman,  64  N.  J.  L.  99;  State  v.  Mo.  415,   holding  that  there  was  no 

Ellsworth,  131  N.  Car.  773;  Davidson  waiver  of  a  jury  trial  under  Rev.  Stat. 

V.  State,  40  Tex.  Crim.  285.  Mo.  (1899),  $  693,  providing  that  a  jury 

ft.  State  V.  Ackerman,  64  N.  J.  L.  99;  (rial  is  deemed  to  be  waived  only  by 

People  V,  Satchwell,  61   N.   Y.  App.  failing  to  appear  at  the  trial  or  by  writ- 

Div.  312.  ten  consent  filed  with  the.  clerk  orhy 

Vmumption  of  Identity.  —  See  People  oral  consent   in  court,  entered  on  the 

V,  Satchw  11,  61  N.  Y.  App.  Div.  312.  minutes. 

BvidOBOO  on  Part  of  Prosoention.  —  See  ft.  Kinkle  v.  People,  27  Colo.  459; 

People   f.  Satchwell.  61  N.  Y.  App.  State  r.  Ackerman,  64  N.J.  L.  99;  Sute 

Div.  312.  V.  Deal,  41  Oregon  437;  Scott  v.  Suic, 

S.  See  State  v,  Ackerman,  64  (Tex.  Crim.    1902)  68  S.  W.  Rep.  680: 


N.  J.   L.  99;    Barton  v.  State,   (Tex.  Funderburk  r.  Slate,  (Tex.  Crim.  1901) 

Crim.  1898)  43  S.  W.  Rep.  987.  64  S.  W.  Rep.  1059.  Cook  v.  Slate,  43 

4.  McWilliams  r.  State,  no  Ga.  290  Tex.  Crim.  182;  Usher  v.  State, 42  Tex. 

\HHng  9  Encyc.  of  Pu  and  Pr.  638] ;  Crim. 461:  Woodward  v.  State,  42  Tex. 

Hall  V,  Sute.  103  Ga.  403:    State  v.  Crim.  188. 

Hager,  61  Kan.  504.    But  see  Barton       Identity  of  Offoniof  —  Qnoftion  to  Jviy. 

V.  State.  (Tex.  Crim.  1898)  43  S.  W.  —See  Raubold  v.  Com.,  (Ky.  1901)  63 

Rep.  987.  S.  W.  Rep.  781 ;  State  v,  Ackerman,  64 

The  Mionir*i  Ooniont  to  the  trial  of  N.  J.  L.  99. 
his  plea  of  former  acquittal  together       A  Dilferenee  as  to  the  Timo  of  the  com- 

with  the  merits  of  the  case  has  been  mission  of  the  offense  in  the  two  indict- 

held  in  Missouri  to  be  a  waiver  of  his  mento  is  a  question  for  the  jury.     State 

right  to  a  separate  verdict  on  the  plea  9.  Ackerman,  64  N.  J.  L.  99. 
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940.  See  notes  2,  3,  4. 

941.  VU  DETSBKnrATiov  of  Isbvb.  —  See  note  2. 

OoUniioii.  —  On  a  plea  of  former  con-  Crim.  284;  Wright  v.  State,  37  Tesu 

viction  where  there  was  evidence  tend-  Crim.  627. 

ing  to  show  that  the  former  prosecution  P1»inlMal  upon  Kotion.  —  See  People 

before  a  jasiice  was  insiiiui?d  for  ihe  v,  Ammerman,  118  Cal.  23. 

purpose  of  eluding  prosecution  for  the  Duty  of  Court*  —  On  demurrer  to  a 

same  offense  in   the  Circuit  Court,  it  plea  in  bar  the  court  will  consider  the 

was  for  the  jury  to  say  whether,  under  whole  record,  and  give  judgment  for 

the  circumstances,  such  was  the  object  the  party  who,  on  the  whole,  appears 

of  th?'  proceedings  before  the  justice,  to  be  entitlet!  thereto.     If  the  plea  is 

State  V.  Caldwell,  70  Ark.  74.  former  acquittal,  the  question  whether 

1139.    6.  Kinkle  v.  People,  27  Colo,  the  former  acquiltal  was  for  the  same 

459;  Cook  V,  State,  43  Tex.  Crim.  182;  offense     depends     upon     the     record 

Bland  v.  Stale,  42  Tex.  Crim.  286.     See  pleaded,  and  not  on  the  arguments  or 

also  Woodward  v.  State, 42  Tex.  Crim.  inferences  deiuced  therefrom.    Com, 

188.  holding  that  the  plea  should  be  v,  Haziett,  16  Pa.  Super.  Ct.  534. 

submitted  to  the  jury  under  proper  in-  Disohargo  of  Jnrj  Without  Botaidaiit'B 

structions.     And   see   Scott   v.  State,  Consont.  —  Upon  a  plea  of  former  jeop- 

(Tex.  Crim.  1902)  68  S.  W.  Rep.  680;  ardy  alleging    that    the  jury  at    the 

Funderburk    v.    State,    (Tex.    Crim.  former  trial   was   discharged  without 

1901)  64  S.  W.  Rep.  1059.  the  defendant's  consent,  the  court  may 

640.    8.  State  r.  Jamison,  104  Iowa  take  judicial  notice  of  the  record  and 

343:  State  V,  Manning,  168  Mo.  418;  overrule  the  plea  without  submitting 

State  V.  Williams,  152  Mo.  115.  it  to  the  jury.     State  v,  Alexander,  66 

Eifoet   of  Demurrer   as  Admission. —  Kan.  726. 

State  V,  Ackerman,  64  N  J.  L.  99.  Failure  to  Allege  Either  Former  €k»Tlo- 

Failure  to  8how  Identity  of  Offenses.  —  tion  or  Former  Aoqnittal  in  a  plea  of 

A  plea  of  former  conviction  for  aban-  former  jeopardy  as  required  by  Code 

donment  of  the  defendant's  wife,  with-  Crim.  Pro.  N.  Y.,  g  334,  subdiv.  4,  pre- 

out  negativing  the  fact  that  after  the  sents  no  issue  of  fact  for  the  determi- 

former  conviction  the  defendant  had  nation  of  a  jury,  and  if  it  presents  any 

not  resumed  conjugal  relations  with  question  for  determination  by  either 

her,   is    demurrable,    as    the    offense  court  or  jury  it  is  plainly  a  question  of 

charged  may  be  repeated  after  convic-  law  for  the  court.     People  9.  Smith, 

tion.     State  v.  Vollenweider,   94  Mo.  172  N.  Y.  210. 

App.  158.  4.  Stale  r.  Ellsworth,  131  N.  Car.  773 

8.  State  V.   Manning,   168  Mo.  418;  \citing  9  Encyc.  of  Pu  and  Pr.  640], 

Slate  V,  Williams,  152  Mo.  115.  holding  that  the  trial  court  may  set 

Distinet  OflSnses.  —  Where  the  indict-  aside  a  verdict  rendered  contrary  to 

ments  show  that  the  former  acquittal  its  instructions.     Oakley  v.  State,  135 

was  for  a  distinct  offense  from  that  for  Ala.  29;  State  v,  Jamison,  104  Iowa  343. 

which  the  party  is  being  tried,  it  is  See  also  State  v.  Ackerman,  64  N.  J. 

competent  for  the  court  to  strike  out  a  L.  99. 

plea  of  former  acquittal.    Byas  z/.  State,  Ml.    8.  State  tr.  Ackerman,  64  N. 

41  Tex.  Crim.  51:  Taylor  v.  State,  41  J,  L.  99. 
Tex.  Crim.  564;  Epps  v.  State,  38  Tex. 
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FORNICATION. 

•49.  L  IVBICTMBVT  OxvsEALLT  —  lu  top*.  —  See  note  i. 

7orm.  —  See  note  2. 
644,  IL  ALLSGATI0V8  —  1,  As  to  Xarriage  —  b.  Singleness 
OF  Female.  —  See  notes  2,  3. 
64j|.  m.  JonrBEB  of  Dstevbavts.  —  See  note  4. 

M9«    1.  Sofieient  Indietment.  —  See  both  parties  to  the  illicit  sexual  inter- 
State  V,  Smith,  18  Ind.  App.  179.  citing  course    are    unmarried.      Bennett    v. 
State  V,  Chandler,  96  Ind.  591,  set  out  State,  103  Ga.  66. 
in  the  original  note.  S.  See  Love  v.  State,  124  Ala.  82. 

8.  See  Love  v.  State,  124  Ala.  82.  649.    i.  See  Kendrick  v,  Sute,  100 

M4.    8.  In  Georgia  it  would  seem  Ga.  360. 
that  the  indictment  must  allege  that 


FORTHCOMING  AND  DELIVERY  BONDS. 

6ffl.  IT.  FOEK   AVB   SxrmciEHCT  —  1.  BecitaLi   in   Bond  — 
a.  In  General.  —  See  note  2. 

strict  Tsehnioal  Aeonraoj.  —  See  note  3. 
6ji3.  Good  as  Common-law  Obligation. —  See  note  I. 

054.  b.  To  Whom  Payable.  —  See  notes  2,  3. 

0j|S«  Bond  Payable  to  Wrong  Person.  —  See  note  I. 

0«S8.  2.  Variances  —  Between  Bond  and  Ezoention.  —  See  note  I. 

661.  VL  MoTiov  TO  Quash  —  1.  In  General.  —  See  note  i. 

651.    2.  A  Bond  Conditioned  that  the  653,    1.  Smith  v.  Stubbs,  16  Colo. 

Principal  ShaU  "  Have  Property  Snoh  as  App.  130. 

ShaU  Be  A^ndged  to  be  the  property  of  654.    2.  Under  the  Ooorgla   Statnto 

A   when   and   where   the    court  shall  (2  Code  Ga.  {1895),  §§  4571,  4573)  a 

direct  **   is   not    a    forthcoming   bond  forthcoming  bond  may  be  made  paya- 

wiihin  the  meaning  of  Rev.  Stat.  Mo.  ble  to  a  deputy  sheriff  when  he  is  the 

('899),  g  3183,  requiring  the  forthcom-  'Mevying  officer."  Thompson  v.  0*Con- 

ing  bond  to  be  one  conditioned  that  nor,  115  Ga.  lao. 

**  the  property  [levied  on]    shall    be  8.  Smith  v.  Stubbs,   16  Colo.  App. 

safely  kept  and   preserved  from  dam-  130. 

age    and    be  forthcoming  when    and  65ft.     1.  Smith  v.  Stnbbs.  16  Colo, 

where  the  court  shall  direct.**     D.  M.  App.  130. 

Sechler  Carriage  Co.  v,  Hymes,  87  Mo.  6ft9.    1.  Bedtal  of  Exeention  Inttoad 

App.  193.  of  Attaohmont.  —  A  recital  in  a  fonb- 

8.  Birootory  ProTlsions  —  Bend  Taken  coming  bond  that  an  execution   was 

After  Betnm  Day.  —  The  lllinns  attach-  levied,  when    in    fact  an  attachment 

ment  law  providing  that    the    officer  was    levied,    is    surplusage    and    im- 

taking  a  forthcoming  bond  shall  return  material.     Troy'  v.  Rogers,  116  Ala. 

it  *'  on  the  first  day  of  the  term  "  is  255. 

directory   merely,   and  hence  such  a  661.    1.  But  in  an  Aetion  on  a  Vtath- 

bond  taken  after  the  return  day  of  the  eoming  Bond  a  motion  by  the  defendant 

writ  of  attachment  is  valid.     Smith  v,  to  quash  the  bond  Is  a  proceeding  un- 

Packaid,  (C.  C.  A.)  98  Fed.  Rep.  793.  known  to  the  Florida  practice  and  is 
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664.  ym.  ACTI0V8  Ov  —  1.  Who  Kay  Sue.  —  See  note  4. 

66ji.  See  note  i. 

666.  2.  Snmmary  Bemedy  by  Motion  —  b.  Notice  of  Motion 
—  7oni  «f  VotiM.  —  See  note  4. 

668.  3.  Ordinary  Action  at  Law  —  b.  Declaration  or  Com- 
plaint —  (i)  In  General,  —  See  note  2, 

670.  c.  Plea.  —  See  note  i. 

671.  5.  Execution.-^  See  note  5. 

properly  denied.    Craft  v.  Smith,  (Fla.  Smith  v.  Packard,  (C.  C,  A.)  98  Fed. 

1903)  33  So.  Rep.  996.  Rep.  793. 

66 1,    i.  See  Smith  v,  Stubbs,    16  666.    i.  Weston  9.  Ralston,  $x  W. 

Colo.  App.  130,  holding  that  the  plain-  Va.  157,  quoting  9  Encyc.  of  Pl.  and 

tiffs  were  the  real  parties  in  interest,  Pr.  666. 

and  upon  the  assignment  of  the  deliv-  668.    8.  Alleging  Yalidlty  «f  Bstoa- 

ery  bond  in  a  replevin  suit  to  them  by  tion. —  In  a  suit   upon  a  forthcoming 

the  sheriff  could  maintain  an  action  bond   the  law  imports  a  consideration 

tbeieon  in  their  own  names:  Thompson  therefor,  and  the  validity  of  the  exe- 

xr.  O'Connor.  115  Ga.  120,  holding  that  cuiion  under  which  the  leiry  was  made 

under  2  Code  Ga.  (1895),  §§  4571*  4572.  need  not  be  pleaded  or  proven  in  the 

a    deputy   sheriff    as     the    *'  levying  first  instance.     Pratt  v.  Cook,  xo  Kan. 

officer "  may  institute  a  suit  upon  a  App.  144. 

breach  of  the  bond:  Turner  v.  Camp,  670.    L  Death  of  Replevied  Proparly. 

no  Ga.  631,  holding  that  a  sheriff  may  — SeeCarr  v.  Houston  Guano, etc., Co., 

sue  in  his  own  name  for  a  breach  of  a  105  Ga.  268,  citing  Young  z/.  Waldrip, 

forthcoming  bond  given  to  him,  and  it  91  Ga.  765,  stated  in  the  original  note. 

Isnotimproper  for  him,  in  his  petition,  671.    5.  See  Troy  v.   Rogers,   116 

to  designate  as  usee  the  plaintiff  in  the  Ala.  255. 

execution  levied.  Amoont  of  Exoontion.  —  In  West  Vir- 

666*    1.  In  niinoii  a  plaintiff  may  ginia  the  same  rule  as  in  Arkansas 

bring  suit  on  a  forthcoming  bond  in  (stated  in  the  original  note)  seems  to 

bis  own  name,  "  the  same  as  if  such  be  applicable.    Weston  v,  Ralston,  51 

bond   had    been   assigned    to   him."  W.  va.  157. 
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FRAUD. 

684*  IT.  How  Plsadxo  -*  1.  Heoetsity  for  AUoging  Fraud— la 
Ctonerai.  —  See  note  2. 

68ff.  See  note  i. 

2.  Denial  of  Fraud  in  Equity.  —  See  note  2. 

686*  3.  What  Partioolarity  Eequired  —  a.  In  General  —  tmu 
Kut  B«  Butad.  —  See  note  3. 

687.  See  note  i. 

690.  See  note  i. 

681.    8.  National  Cash  Register  Co.  Kleiner,  112  Wis.  387;  In  r/ Tobias.  X03 

V.  Riggs,  (Sapm.  Ct.  App.  T.)  22  Misc.  Fed.  Rep.  68.  4  Acn.  Bankr.  Rep.  555: 

(N.  Y.)  718  \auoHng  9  Encyc.  of  Pl.  Hieronymus  v.  New  York  Nat.  Bldg., 

AND  pR.  684J;  Bariholoaienr  v.  Derby  etc.,  Assoc,  roi  Fed.  Rep.  12,  aMrmed 

Rubber  Co..  69  Conn.  521:  Equitable  (C.  C.  A  )  107  Fed.  Rep.  loos;  Einstein 

Trust  Co.  z/.  Milligan,  (Ind.  App.  1902)  v,  Schnebly,  89  Fed.  Rep.  540.  all  of 

6|  N.  E.  Rep.  673;  Newdegate  v.  Early,  which  cases  cited  9  Encyc.  of  Pl.  and 

^Ky.  1899)  49  S.  W.  Rep.  338:  Sutton  Pr.  686,  687.    See  also  the  following 

First  Nat.  Bank  v,  Grosshans.  61  Neb.  cases; 

575:  Jackson  v.  Helmet,  73  N.  Y.  App.  Cali/orfiia.  —  Fox  v.  Hale,  etc.,  Sll- 

Div.   134;  Houscr  v.  Smith,   19   Utah  vei-Min.    Co.,    (Cal.    1898)    53    Pac. 

150;  Wilson  V.  Sullivan,  17  Utah  341.  Rep.  32. 

Compare  Moore  v.  Copp,  119  Cal.  429.  Georgia.  —  James  v,  Kelley,  107  Ga. 

6§9.     1.    Gem     Chemical    Co.    v.  446;  Tolbert  v.  Caledonian   Ins.  Co , 

Youngblood,  58  S.  Car.  56,  quoting  9  loi  Ga   741. 

Encyc.  of  Pl.  and  Pr.  684,  685.  Illinois,  —Anderson  Tfansfer  Co.  v. 

In  Xaniai  the  question  of  fraud  can  Fuller,  73  III.  App.  48. 

properly  be  litigated  under  the  general  Mississippi.  —  Mclnnis  v,  Wiscassett 

denial.     Bennett   v.  Church,  63  Kan.  Mills,  78  Miss.  52. 

885,  65  Pac.  Rep.  642.  Missouri.  —  Goodson  v.  Goodson,  140 

8.  Hentz  v.  Delta  Bank,  76  Miss  429.  Mo.   206;    Mauch   Chunk    First    Nit. 

See  also  Mclnnis  v,  Wiscassett  Mills,  Bank  7/.  Rohrer,  138  Mo.  369. 

78  Miss.  52.  Montana,  —  State  v,  Minnesota,  etc., 

686.  8.   Insaffloient   Allegations.  —  Land,  etc.,  Co..  20  Mont.  198. 

An  allegation  that  a  party  to  a  contract  Nebraska.  — Sutton  First  Nat.  Bank 
did  not  intend  to  carry  it  out,  without  v.  Grosshans,  61  Neb.  575;  Johnston  r. 
the  statement  of  any  facis  whatever  Spencer,  51  Neb.  198. 
establishing    such   intent,   except  the  New    York  —  Woolsey    v.    Sunder- 
ultimate  failure  to  perform  the  agree-  land,  47  N.  Y.  App.  Div.  86. 
ment,  is  not  a  sufficient  charge  of  fraud.  North  Dakota.  —  Van    Dyke   v.  Do- 
since  such  failure  is  not  evidence  of  herty.  6  N.  Dak.  263. 
fraud  in  the  inception  of  the  contract.  Texas.  —  Ohio  Cultivator  Co.  v.  Peo- 
Matter  of  Harker,  113  Iowa  584.  pie's  Nat.  Bank,  22  Tex.  Civ.  App.  643: 

687.  1.  Murphy  tr.  Murphy,  189111.  Weekes  v.  Sunset  Brick,  etc.,  Co..  22 
360;  Coiterell  v.   Koon.  151  Ind.   186;  Tex.  Civ.  App.  556. 

Nagel  V.  Ltndell   R.  Co.,  167  Mo.  89;  Utah.  —  Muldoon  v.  Brown,  ai  Utah 

Lockhart  v.   Leeds,   10  N.   Mex.   568:  121. 

Gem  Chemical  Co.  v.  Youngblood.  58  IVisconsin.  —  Eau  Clalrt  New  Bank 

S.  Car.  56;  Wells  v.  Houston,  23  Tex.  v.   Kleiner,   112  Wis.  287;  Crowley  v. 

Civ.  App.  653;  Wilson  v,  Sullivan,  17  Hicks,  98  Wis.  566.    See  also  Shaw  v. 

Utah  341:  Cade  v.  Head  Camp,  etc.,  Gilbert,  iii  Wis.  165. 

27  Wash.  ;ti8;  Eau  Claire  New  Bank  v.  WO.    1.  Wood  r.  Grayson,  16  App. 
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Vol.  IX.  FRAUD.  Ml-4198 

Ml.  Ordtr  for  Amtt  —  See  note  I. 

b.  In  Criminal  Cases.  —  See  note  2. 

c.  In  Proceedings  to  Set  Aside  Judgments  or 
Decrees  —  o«i«naij.  —  See  note  3. 

•US.  e.  Where  Fraud  Relates  to  Obtaining  of  Instru- 
ment. —  See  notes  1,  2. 

694.  /.  Allegations  upon  Information  and  Belief.  — 

See  note  2. 

695.  4.  Allegation  of  Fraud  in  Terma —  See  note  i. 
690.  6.  Allegation  of  Iiyary.  —  See  note  5. 

097.  T.  iHSUFFIGISirCT     OF    ALLSOATIOV  —  How    AOYAVTAeS 

Tazxv.  —  See  notes  i.  2. 
098*  See  note  i. 

Cas.  (D.  C.)  174;  Warrea    v.    Union  694.     But  see  Bailer  v,  Duke.  iSupm. 

Bank.    157   N.   Y.   259  [each   citing  9  Cl.  Spec.  T.)  39  Misc.  (N.  Y.)  235. 

Encyc.  of  Pu  and  Pr.  6S8  (690)] ;  State  Allegationi    Cluurged   ai    Trat.  —  See 

V.  Jaqaes,  65  S.  Car.  178   [quoting  9  Mclnnis  r.  Wiscassett  Mills,  78  Miss. 

Encyc.  of  Pl.  and  Pr.  666--690];  Fox  52,  citing    Memphis,  etc.,   R.  Co.   v, 

V.  Hale,  etc.,  Silver  Min.  Co.,  (Cal.  Neighbors,  51  Miss.  412,  set  out  in  (be 

1898)  53  Pac.  Rep.  32;  Anderson  Trans-  original  note. 

fer  Co.  V,  Fuller,  73  111.  App.  48;  Cot-  vOft.     i.  Wood  v,  Grayson,  16  A  pp. 

terell  v,  Koon,  151  Ind.  182.  Cas.  (D.  C.)  174;    Eagan  v,  Conway. 

691*    1.  See  Portland  Cracker  Co.  115  Ga.   130  [each  citing  9  Encyc.  of 

V.  Murphy,  130  Cal.  649.  Pl.  and  Pr  694];  Arlt  v,  Whitlock,  65 

8.  State  V,  Jaques,  65  S.  Car.   178,  N.  Y.  App.  Div.  246;  Poillon  z/.  Poillon, 

quoting  9  Encyc.  OF  Pl.  and  Pr.  691.  (Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.) 

8.  Coleman  v,  Coleman,  113  Ga.  149.  729:  Warren  v.  Union  Bank,  157  N.  Y. 

See  also  James  v.  Kelley,  107  Ga.  446.  259;  State  v.  Stewart,  122  N.  Car.  263. 

Soilideiiey  ef  Spaoial    Xinding.  —  See  See  also  Harter  v.  Shull,  (Colo.  App. 

Cotterell  v.  Koon,  151  Ind.  186.  1902)67  Pac.  Rep.  911. 

Dslisiilt.  —  As  (o  pleading  fraud  in  an  Indlstinet  Chai^.  —  Eagan  v.  Coa- 

appllcatlon  to  relieve  from  default,  see  way,  115  Ga.  130,  citing  West  v.  Route, 

Defaults.     '  14  Ga.  715,  set  out  in  the  original  note. 

693.    1.  In  Vew  Jansy.  — In  Fivey  6fNI.    6.  See  Tolbert  t^.  Caledonian 

9.  Pennsylvania  R.  Co..  66  N.  J.  L.  23,  Ins.  Co.,  loi  Ga.  741. 

it  was  held  that  the  reason  which  die-  697*    1.  Woolsey  v,  Sunderland,  47 

taied  for  New  Jersey  a  modification  of  N.  Y.  App.  Div.  86. 

the  common-law  rule  as  to  the  mode  A  Ipselal  Demurrer  will  He  where  a 

of  pleading  fraud  to  defeat  a  specialty  petition  fails  to  show  the  names  of  the 

is  inapplicable  to  parol  contracts,  and  supposed    agents  who  perpetrated    a 

as  to  them  the  common-law  rule  must  fraud.    American  Nat.  Bank  v.  Cruger, 

prevail   that  fraud    may  be    pleaded  (Tex.  Civ.  App.  1898)  44  S.  W.  Rep. 

I^eneialty   without    setting    forth    the  1057. 

particulars.  8.  Nagel  v,  Lindell  R.  Co.,  167  Mo. 

B.  fhtvd  upon  Psnoa  of  Vnsoimd  Kind.  89;  Lockhart  v,  Leeds,  zo  N.  Mex.  569, 

—  In  an  action  to  recover  for  fiaud  in  wherein  the  court  said:    ''Charging 

obtaining  a  conveyance  of  land,  an  generally  that    what  was  done    was 

allegation  in  the  complaint  that  the  '  colorable  fraud,'  *  a  breach  of  trust.* 

{>laintiif    was   '*  mentally    weak    and  and  a  '  scheme,*  themselves  are  alle- 

ocompetent"  is  sustained  by  a  finding  gatlons  of  legal  conclusion  which  a 

that  she  was  *'  weak-minded  and  far  demurrer  does  not  admit.*' 

below  theaverage  in  intellect."   Hayes  69S.    1.  Larsen   v.  Uub   L.  &  T. 

cf.  Candee,  75  Conn.  131.  Co.,  33  Utah  440  \quoting  9  Encyc.  of 

L.  697];  Bt 


8,  Murphy  v.  Murphy,  189  111.    Pl.  and  Pr.  697] ;  Beach  v.  Wakefield, 
360,  fmoUng  9  Encyc.  op  Pu  and  Pr.    107  Iowa  567. 
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FRAUDS,  STATUTE  OF. 

700.  I.  DXCLABIVG  OV  OB  Plsabihg  Coktbact  Withzv  STATUT£ 
—  1.  Speoial  or  Ooneral  Auompsit.  ~  See  note  2. 

2.  Compliance  with  Statute.  —  See  note  3. 

701,  See  nole  I. 

Contrary  Doetrlne.  —  See  note  2. 

703.  3.  Contract  Bet  ITp  by  Defendant.  —  See  note  i. 
n.  Who  May  Set  Up  Statute.  —  See  note  2. 

700.  8.  Adams,  etc.,  Co.  v.  West-  2.  Indiana. —  Horner  v.  McConnell. 
lake,  92  111.  App.  616,  sapportinR  gen-  158  End.  280;  Boos  v,  Hinkle,  18  Ind, 
erally  the  whole  text  paragraph.  App.  509. 

8.  Taliaferro  v.  Smiley,  112  Ga.  62,  Earfiest  or  Part  Payment, — See  Good- 

quoting  9  Encyc.  OF  Pl.  AND  Pr.  700.  wine    v.   Cadwallader,   158    Ind.  203, 

See  also  the  following  cases:  following  the  doctrine  of  the  note  in 

Arkansas, — See    Gale    v.    Harp,  64  construing  a  similar  statute. 

Ark.  462.  Possession    under    Parol  Contract,-^ 

California,  —  Bradford  Invest.  Co.  v.  See  Horner  r.  McConnell,  158  Ind.  28a 

Joosi,  117  Cal.  204.  Iowa.  —  Marr  9.  Burlington,  etc.,  R. 

Georgia.  —  Walker    w.    Edmundson,  Co.,  (Iowa  1903)  96  N.  W.  Rep,  716. 

Til  Ga.  454;  Bluthenthal  v,  Moore,  106  See  also  Graves  v,  Clark,  loi  Iowa  738. 

Ga.  424;  Draper  v,  Macon  Dry-Goods  Xontnokj.  —  A  contract  which  Is  not 

Co.,  103  Ga.  661.  alleged  to  be  in  writing  must  be  held 

Maryland,  —  Hamilton  v,  Thiroton,  to  be  by  parol.     Morgan  v.  Wickliffe, 

93  Ml.  213.  no  Ky.  215. 

Michigan,  —  Siearns  v.  Lake  Shore,  703.    1.  Bradford    InvesL    Co.    r. 

etc..  R.  Co..  112  Mich.  651.  Joost,  117  Cal.  204. 

Missouri.  —  Matthews    v,    Wallace,  8.  James  z/.  Smith,  3  Indian  Ter.  447; 

(Mo.  iqo4>  78  S.  W   Rep.  296;  Walker  Murray  Hill  Min.,etc.,Co.  v.  Havenor, 

V,  Cooper,  97  Mo.  App.  441.     See  also  24  Utah  73,  each  citing  9  ENCva  oP  Pl. 

Reed  v.  Crane,  89  Mo.  App.  670.  and  Pr.  703.    See  also  the   following 

A'!fw/>rj/'>^.  —  Whitehead  f.  Burgess,  cases: 

61  N.  J   L   75.  Arkansas. — St.  Louis,  etc,  R,  Co. 

N^ew  York — Duplgnact'.  Bernstram,  r/.  Hall,  (Ark.  1903)  74  S.  W.  Rep.  293. 

(Supm.  Cl  Spec.  T.)  37  Misc.  (N.  Y  )  Colorado,  —    Dawn    v,    Conley,    27 

677,  affirmed  76  N.  Y.  App.  Div.  105;  Colo.  56. 

Miller  v,  Munroe,  59  N.  Y.  App   Div.  Georgia,  —  Collins  v.  Moore,  115  Ga. 

623,  69  N.  Y.  Supp.  861;    Lupean   r.  327. 

Brainard,  20  N.  Y.  App.  Div.  212.  Illinois,  ^  G^ry  v.  Newton,  90i  III. 

(7Ai^.  ^  Glad  well  v,   Hume.  9  Ohio  170. 

Cir,  Dec.  767.  18  Ohio  Cir.  Ct.  845.  Mississip^,^GrishtLfn  v,  Lotric,  76 

Texas,  —  Slayden   v,    Ellison,  (Tex.  Miss.  444. 

Civ.   App.   1902)  68   S.    W.    Rep.  715;  Missouri.  ^B,    Roth    Tool    Co.    v. 

Richerson    v.    Moody,    17    Tex.   Civ.  Champ  Spring  Co.,  93  Mo.  App.  530. 

App.  67.  See  also  Shelton  v,  Thompson,  96  Mo. 

701.  1.  Taliaferro  v.  Smiley,  112  App.  327. 

Ga.  62  \guoting  9  Encyc.  of  Pl.  and  Afontana.  —  McDonald  r.  Lanoen,  19 

Pr.  701];  Hamilton  c.  Thirston.  93  Md.  Mont.  78;  Wood  v,  Lowney,  20  Mont. 

213:  Matthews  v,  Wallace,  (Mo.  1904)  273. 

78  S.  W.  Rep.  296:  Whitehead  v.  Bur-  North  Gtr^/riia.  —  Coweli  v.  Phoenix 

gess,  61  N.  J.  L.  75;  Glad  well  v,  Hume,  Ins.  Co.,  126  N.  Car.  684. 

9  Ohio  Cir.  Dec.  767,  18  Ohio  Cir.  Ct.  TVim^jj^/.  —  Vaaghn  v.  Vaughn,  zoo 

845.  Tenn.  a8a. 
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704.  See  note  2. 

lU  How  Dervbb  Is  Kade  — 1.  Where  noncompliance 
with  Statute  Appears  upon  Face  of  Pleading  —  Durnimr.  —  See  note  4. 

705.  Where  Hatter  Ayoiding  Bat  of  SUtute  U  All^^.  —  See  note  2. 

706.  2.  Where  Honoomplianoe  with  Statute  Does  Hot  Appear 
upon  Pace  of  Pleading  —  a.  General  Rule  —  (i)  Statute  Sliould 

Be  Pleaded  Specially.  —  See  note  i. 

Texas,  —  McManus    v,    Matthetvt.  material   fact  the   replication    utterly 

(Tex.  Civ.  App.  iqoo)  55  S.  W.  Rep.  fails  to  meet.     Gernand  k  Scbmitt,  69 

589;    Bell   V,  Beatley,   18    Tex.    Civ.  III.  App.  547. 

App.  639.  7M.    %.  Wilke  v.    Miller,    171   IlL 

Chredltor  of  Party.  —  Walker  v.  Walker,  l^t^  citing  9   Encyc.  of  Pl.  and  Pr. 

(Ky.  T900)  55  S.  W.  Rep.  726,  affirming  705,  and  holding  that  "  where  the  bill 

(Ky.  1897)41  S.  W.  Rep.  315;  Kemp  v.  states  facts  which  are  relied  apoQ  as 

National  Bank  of  Republic  (C.  C.  A.)  a   part   performance   for   the   purpose 

109  Fed.  Rep.  48.     Compare  Auten  v.  of  taking  the  oral  agreement  out  of  the 

City  Electric  St.  R.  Co.,  104  Fed.  Rep.  statute,  and  a  demurrer  is  filed  which 

395.  admits  such  facts,  the  court  must  de- 

A  SharilF  who  has,  by  virtue  of  his  termine  whether  the  facts  relied  upon 

levy,  all  of  the  title  and  right  to  the  do  constitute  part  performance." 

property  that  the  seller  had  at  the  time  706.    1.  Suber  v.   Richards,  6t  S. 

when  the  levy  was  made  Is  not  within  Car.  393;  Abba  v.  Smyth,  21  Utah  109, 

the  rule  of  the  text.   White  t/.  McKeIvy,  each  riA'»^  9  Encyc.  of  Pl.  and  Pr. 

71  Minn.  167.  705.    See  also  the  following  cases: 

Sureties  on  a  Bond  are  not  proper  par-  Alabama,  —  Speer  v,  Crowder,  (Ala. 

ties  to  set  up  the  defense.     Davenport  1902)  32  So.  Rep.  658:  Evans  v.  South- 

First  Presb.  Church  v.  Swanson,  100  ern   R.   Co.,   133  Ala,  482;  Carter  v. 

111.  App.  39.  citint^  Hallberg  v.  Bros-  Fischer,  127  Ala.  52. 

seau,  64  III.  App.  520.  Arkansas, — St.   Louis,  etc.,  R.  Co. 

A  Contract  in  Partido  nnder  the  Kew  v.  Hall,  (Ark.  1903)  74  S.  W.  Rep.  293. 

Keidoo  Law  is  in  the  nature  of  the  stat-  Colorado,  —  Cerrusile    Min.    Co.    v, 

ute  of  frauds,  and  may  be  set  up  by  a  Steele,  (Colo.  App.  1902]  70  Pac.  Rep. 

patty  thereto,  but  not  by  a  stranger.  1091;  Baldwin  v.  Central  Sav.  Bank, 

Gonzales  v,  U.  S..  37  Ct.  CI.  243.  (Colo.  App.   1901)  67    Pac.   Rep.   179: 

7<Ki.    2.  See  Shields  v,  Ord,  (Tex.  McLure  v,  Koen,  25  Colo.  284;  Tynon 

Civ.  App.  1899)  51  S.  W.  Rep.  298,  hold-  v,  Despain,  22  Colo.  240. 

ing  that  neither   the  grantor  of    the  Georgia,  —  Tift  v.  Wight,  etc.,  Co., 

property  in  fraud  of  creditors  nor  his  113  Ga.  681;  Armour  v,  Ross,  110  Ga. 

wife  can  set  up  the  statute  of  frauds  in  403. 

an   action  by  his  grantee,   where    no  Illinois,  —  Highley   v,  Metzger,   187 

creditor  has  complained  of  the  trans-  111.  237;  Wickham  v.  Hyde  Park  Bldg., 

action.  etc.,  Assoc,  80  111.  App.  523. 

i.  Gary  v,  Newton,  201  111.  170  [^u^f-  Missouri,  —  Condit  v.  Maxwell,  142 

ing  9  Encyc.  of   Pl.  and  Pr.   704];  Mo.  266. 

Thompson  v.  New  South  Coal  Co.,  135  New  Jersey,  —  Fee  v,  Sharkey,  59  N. 

Ala.   630;    Seamans  v,  Barentsen,  78  J.  Eq.  284. 

N.  Y.  App.   Div.  36;    Mendelsohn  v.  New  York,  —  Miller  r.   Munroe,  59 

Banov,  57  S.  Car.  147;  Suber  v.  Rich-  N.  Y.  App.  Div.  623,  69  N.  Y.  Supp. 

ards,  61  S.  Car.  393.   See  also  Hillhouse  861;  Belden  v,  Wilkinson,  (Supm.  Ct. 

V.  Jennings,  60  S.  Car.  373,  holding  Spec.  T.)  33  Misc.  (N.  Y.)  659;  Balm- 

that  a  motion  to  strike  out  evidence  is  ford  v,  PefTer,  (Supm.  Ct.  App.  T.)  31 

in  the  nature  of  a  demurrer  and  may  Misc.  (N.  Y.)  715;  McHugh  v..Harjes, 

be  sustained  without  pleading  the  stat-  (N.  Y.  City  Ct.  Gen.  T.)  25  Misc.  (N. 

ale  of  frauds  in  the  answer.  Y.)  294;  Ajan  v,  Barry,  66  N.  Y.  Apo. 

A  Demnirer  to  the  SepUeation  is  prop-  Div.  loi,  affirmed  175  N.  Y.  521;  Hardt 

erly  sustained  where   the   declaration  v,  Recknagel.  62  N.  Y.  App.  Div.  106; 

alleges  that  a  promise  complies  with  Geneva  Mineral  Spring  Co.  v.  Coursey, 

the  terms  of  the  statute  and  the  plea  45  N.  Y.  App.  Div.  268,  affirmed  47  N. 

alleges  that  it  is  not  in  writing,  which  Y.  App.  Div.  634;  Dearing  v,  McKinnon 
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TOT.  See  notes  i,  2,  3. 
T08.  See  notes  i,  3. 

(2)  Demurrer  Not  Available.  —  See  note  4. 


Dash,  etc  ,  Co.,  33  N.  Y.  App.  Div.  31, 
afirwud  165  N.  Y.  78;  Irlbackeri/.  Roth, 
25  N.  Y.  App.  Dtv.  290;  Lupean  v, 
Brainard,  20  N.  Y.  App.  Div.  212; 
Honsinger  v.  Mulford,  157  N.  Y.  674, 
affirming  go  Hun  (N.  Y.)  589;  Sanger 
V.  French,  157  N.  Y.  213;  Matthews  v. 
Matthews,  154  N.  Y.  288.  See  also 
Banta  v.  Banta,  84  N.  Y.  App.  Div.  138. 

Ohio, — Glad  well  v,  Hume,  9  Ohio 
Cir   Dec.  767,  18  Ohio  Cir.  Ct.  845. 

South  Carolina.  —  Suber  v,  Richards, 
61  S.  Car.  393. 

Tennessee.  —  Gregory  v.  Farris, 
(Tenn.  Ch.  1900)  56  S.  W.  Rep.  Z059; 
Smith  p.  Ruohs,  (Tenn.  1S99)  54  S-  W. 
Rep.  161:  Barnes  v.  Black  Diamond 
Coal  Co.,  rot  Tenn.  354* 

Texas,  —  Texas  Brewing  Co.  v,  Wal- 
ters, (Tex.  Civ.  App.  1897)  43  S.  W. 
Rep.  548. 

In  a  Justiod's  Court  the  defense  of  the 
statute  of  frauds  may  be  raised  even 
though  it  is  not  pleaded.  Campbell  v. 
Porter,  46  N.  Y.  App.  Div.  628,  citing 
Hartwell  t*.  Young,  67  Hun  (N  Y.)472. 

Difftrent  Contraets  Shown  by  Pleading 
and  Proof. —  Where  a  complaint  states 


See  also  Auten  v.  City  Electric  St.  R« 
Co.,  104  Fed.  Rep.  395. 

A  Justice  of  the  Peace  has  no  power, 
upon  a  moiion  for  a  nonsuit  made  at 
the  end  of  the  trial,  to  permit  the  de- 
fendant to  amend  by  setting  up  the 
statute  of  frauds,  as  such  an  amend, 
ment  would  substaniially  change  the 
defense  Lupean  v,  Brainatd,  20  N. 
Y.  App.  Div.  212. 

8.  Young  cr.  Ledlord,  99  Mo.  App. 
565.  See  also  Royal  Remedy, etc.,  Co. 
V.  Gregory  Grocer  Co.,  90  Mo.  App.  53. 

70S.  I.  Sanford  9.  Davis,  181  111. 
570;  Berkowsky  v,  Viall,  66  III.  App. 
349;  Walker  v.  Cooper,  97  Mo^  App. 
441  \  following  Clement  v.  Gill,  59  Mo. 
App.  484,  set  out  in  the  original  note]; 
Balm  ford  v.  Peffer,  (Supm.  Ct.  App. 
T.)  31  Misc.  (N.  Y.)7i5;  Hart  v.  Garcia, 
(Tex.  Civ.  App.  1901)  63  S.  W.  Rep.  921. 

Vot  Ground  for  Vow  Trial.  —  See  Tift 
V.  Wight,  etc.,  Co.,  113  Ga.  681,  citing 
Johnson  v.  Latimer,  71  Ga.  470,  stated 
in  the  original  note. 

Parol  Evidence  of  a  contract  within 
the  statute  of  frauds,  introduced  on 
the    trial    without    objection,   cannot 


a  cause  of  action  on  a  verbal  contract  afterwards  be  objected  to  on  appeal, 

which  by  its  terms  as  averred  does  not  Marr  v.  Burlington,  etc..  R.  Co.,  (lona 

fall  within  the  provisions  of  the  statute,  1903)  96  N.  W.  Rep.  716,  citing  Crossen 

it  is  not  necessary  to  plead  the  statute  v.  White,  19  Iowa  109. 
as  an   affirmative  defense  thereto  in        Time  to  Amend.  —  Where  the  defend - 

order  to  make  the  objection  taken  on  ant  is  misled  by  the  form  of  the  aver- 


the  trial  available  to  defeat  a  recovery 
on  a  contract  which  the  proof  shows 
falls  within  the  terms  of  the  statute. 


ments  of  the  complaint  into  failing  to 
plead  the  statute  he  should  ask  leave 
to  amend  as  soon  as  evidence  is  gii^en 


In  such  case  objection  to  proof  which  indicating  that  such  defense  might  be 

tends  to  establish  the  invalid  contract  available;  having  failed  to  do  so  he 

is  good  for  the  reason  that  a  recovery  waives  the  defense  and  cannot  insist 

is  sought,  not  upon  the  cause  of  action  upon  it  on  appeal.  Hardt  r.  Recknagel, 

as  averred  in  the  complaint,  but  upon  62  N.  Y.  App.  Div.  106;  McGowan  v, 

another  and  entirely  different  contract.  Giveen  Mfg.  Co.,  54  N.  Y.  App.  Div. 


Fanger    v,   Caspary,   87   N.   Y.   App.    233. 
Div.  417. 

Conntordaim. —  Under  Comp.  Laws 
Utah  (1888),  §  3248,  no  reply  was  neces- 
sary in  order  to  take  advantage  of  the 
statute  of  frauds  in  avoidance  of  a 
counterclaim  set  up  in  the  answer;  but 


8.  Highley  v.  Metzger,  187  III.  237. 
See  also  Buhl  7-.  Stephens,  84  Fed. 
Rep.  922. 

i.  Admits  Sziatonce  of  Contraet  — 
Hemmings  v.  Doss,  125  N.  Car.  40a 

A  Demurrer,  to  a  Defisnso  that  the  con- 


uoder  Rev.  Stat.  1898,  §  2980,  the  rule  tract  sued  on  was  not  in  writing,  ad- 
mits that  fact,  and  a  question  of  law 
then  arises  as  to  whether  the  contract 
is  one  that  the  statute  requires  to  be  in 
writing;  and  the  court  may  pass  upon 
that  question  on  a  demurrer  as  well  as 


is    otherwise.     Steed    v,   Harvey,    18 
/  Utah  367. 

707.  1.  Matthews  v.  Matthews, 
154  N.  Y.  288;  Abba  v.  Smyth,  21 
Utah  109. 


8.  Highley  v,  Metzger,  187  111.  237;    on  the  trial.     Brookline  Nat.  Bank  v. 
Matthews  v,  Matthews,  154  N.  Y.  288.     Moers,  19  N.  Y.  App.  Div.  155. 
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74I9.  See  note  i. 

b.  Exceptions  to  General  Rule  —  (i)  Under  Gen^ 
eral  Denial  of  Contract.  —  See  note  2. 

711.  (2)  Under  Common  Counts.  —  See  note  2. 
719.  (4)  Where  No  Contract  Is  Alleged.  —  See  note  2. 
71S.  c.  Where   Contract   Is  Admitted   in   Plea   or 
Answer  —  (2)  Statute  Must  Be  Pleaded.  —  See  note  i. 

d.  Form  of  Plea  or  Answer.  —  See  note  2. 
71ti»  See  note  2. 

PlMdiag  SUtate  %i  Asothar  Bute.  —  See  note  3. 

17.  Waives  of  Defekbb—  1.  In  OeneraL  —  See  note  4. 

709.    1.  Evans  v.  Southern  R.  Co.,  of  the  defendant  is  equivalent  to  the 

133  Ala.  482;  Seamans  v.  Barentsen,  plea  of  general  issue.    Young  v.  Led- 

78  N.  Y.  App.  Div.  36;  Hemmings  v,  ford,  99  Mo.  App.  565. 

Doss,  125  N.  Car.  400.  711.    2.  Tift  v,  Wight,  etc.,  Co.,  113 

8.  New  York  Third   Nat.    Bank   v.  Ga.  681;  Adams,  etc.,  Co.  v.  Westlake, 

Steel.  129  Mich.  434;    Williams-Hay-  92  III.  App.  616;  SchQtte  v.  Pnscheck, 

ward  Shoe  Co.  v.  Brooks,  9  Wyo.  424,  79  III.  App.  31*.  Berkowsky  v,  Viall,  66 

each  HHng  9  Encyc.  of  Pl.  and  Pr.  III.  App.  349;  Mitchell  t^.  Miller,  (Supm. 

709.    See  also  the  following  cases:  Ct.  App.  T.)  25  Misc.  (N.  Y.)  179.    See 

Colorado.  —  Salomon    v,    McRae«    9  also  Buckley  v.  Zimmerman,  (Supm. 

Colo.  App.  23,  distinguishing  Hamill  v,  Ct.  App.  T.)  32  Misc.  (N.  Y.)  704. 

Hall,  4  Colo.  App.  290.  713«    8.  Shelton  v.  Thompson,  96 

Indiana,  —  Indiana    Trust    Co.    v.  Mo.  App.  327.     See  also  Williams-Hay- 

Finitzer,  160  Ind.  647.  ward    Shoe    Co.    v.   Brooks,  9   Wyo. 

Iowa. — Thompson    v.    Frakes,   112  424. 

Iowa  585.  713.    1.  Abba  v,  Smyth,  21   Utah                                  1 

Maryland,  —  Hamilton  v,  Thirston,  109:  Cunningham  v.  Cunningham,  46 

93  Md.  213.  W.  Va.  I.  each  citing  9  Encyc.  of  Pl.                                  j 
Missouri,  —  Young    v,   Ledford,    99  and  Pr.  713. 

Mo.  App.  565;  Hillman  v,  Allen,  145  Admitting    Agreemtnt    Babttaatlally 

Mo.  638:  Hurt  V.  Ford,  142  Mo.  283;  Same.  —  Cunningham  v.  Cunningham,                                   | 

Hackett  v.  Watts,  138  Mo.  502;  Walker  46  W.  Va.  i,  citing  Barrett  v,  McAllister, 

r.    Cooper,   97  Mo.   App.   441;   Beck-  33  W.  Va.  738,  set  out  in  the  original 

mann  v,  Mepham,  97  Mo.  App.  161;  note. 

Shelton   v,  Thompson,  96   Mo.  App.  8.  BtteenM  te  Statute  TnsnfflftlMit  — 

327  (action  in  justice's  court);    Royal  In  Wolf  skill  v,  Douglas,  (Cal.  looo)  59 

Remedy,  etc.,  Co.  v,  Gregory  Grocer  Pac.   Rep.  987,  127  Cal.  xvlii,  it  was 

Co.,  90  Mo.  App.  S3;  State  v.  Cape  held  that  a  reference  in  the  defendant's                                  i 

Girardeau  Water  Works,  etc.,  Co.,  74  plea  in  bar  to  Civ.  Code  Cal.,  g  1624 

Mo.  App.  273;  PoAer  v.  Citizens*  Bank,  (the  statute  of  frauds),  was  insufficient 

73  Mo.  App.  513.     But  see  Condit  v.  as  a  plea  of  the  statute  of  frauds. 

Maxwell,  142  Mo.  266.  71ft.    8.  Wright  v,  Raftree,  181  111. 

Nebraska.  —  Riif  v.  Riibe,  (Neb.  1903)  464,  quoting  9  Encyc,  of  Pl.  and  Pr. 

94  N.  W.  Rep.  517.  713-715. 

North  Carolina,  —  Luton  v,  Badham,  8.  Raphael  v.  Hartman,  87  111.  App. 

127  N.  Car.  96.  634;  Beldeii  v,  Wilkinson,  (Supm.  Ct. 

Rhode  Island,  —  Rogers  v.   Rogers,  Spec.  T.)  33  Misc.  (M.  Y.)  659,  holding 

90  R.  I.  400.  that  a  foreign  statute  of  frauds  must 

United  States,  -^  Buhl  v.  Stephens,  84  be  specially  pleaded  to  be  available. 

Fed.  Rep.  922.  4.  Young  v,  Ledford,  99  Mo.  App. 

England,  —  Brunning  v.  Odhams,  75  565;  Neuvfrih  v,  Engler,  83  Mo.  App.                                  1 

L.  T.'  N.  S.  602.  420,  n'/tW Missouri  cases  in  theori^nal 

In  an  Aetion  Bafora  a  JnitiM  of  tht  note;  Pike  v.  Pike,  69  Vt.  535,  holding 

Piaee,  where  no  pleadings  are  made,  that  the  defense  of  the  statute  of  frauds 

the  defense  of  the  statute  of  frauds  is  waived  by  allowing  parol  evidence 

may  be  raised  at  the  trial  by  objection  of  the  contract  to  be  received  without 

to  the  evidence,  since  the  appearance  objection. 
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716.  See  note  i. 

2.  Defense  Waiyed  onleM  Pleaded.  —  See  note  3. 
717»  Whtro  Gontraet  Ii  De&iad.  —  See  note  2. 

8.  Enforcement  of  Contract.  —  See  note  3. 

V.  SSOOVEBT  VKDEB  VOIDABLE  COKTBACT.  —  See  note  4. 

716.    1.  Lupean  v,  Brainard,  20  N.  oral  contract  to  convey  land  does  not 

Y.  App.  Div.  212.  waive  his  plea  of  the  statute  of  frauds 

8.  Miller  v.  Munroe,  59  N.  Y.  App.  by  failing  to  object  to  the  parol  evi- 

Div.  623,  69  N.  Y.  Supp.  861;  Irlbacker  dence  when  offered,  where  the  plaintiff 

V,  Roth,  25  N.  Y.  App.  Div.   290;  Flon-  pleads  facts  which  if  established  would 


singer  r.  Mulford,  157  N.  Y.  674, fl^r/// 
f»f  qo  Hun  (N.  Y.)  589;  Finley  v,  Moore, 
55  S.  Car.  195.  See  Tifi  v,  Wight, 
etc.,  Co.,  113  Ga.  681.  Compare  Bear- 
ing v.  McKinnon  Dash,  etc.,  Co.,  33 
N.  Y.  App.  Div.  31,  affirmed  165  N.  Y. 

78. 

But  Whore  tli«  Defendant  Kovet  for  a 
Vonsiiit,  at  the  end  of  the  trial,  on  the 
ground  that  the  contract  proved  was 
void  under  the  statute,  the  plaintiff's 


show  the  contract  to  be  valid  because 
embraced  within  some  of  the  excep- 
tions stated  in  the  statute.  As  the 
plaintiff's  order  of  proof  was  discie- 
tionary  with  him,  the  defendant  could 
not  tell  until  it  was  closed  whether  the 
plaintiff  would  not  prove  himself  to  be 
wiihin  some  of  said  exceptions. 

8.  Gough  V.  Williams&n,  62  N.  J.  Eq. 
526;  Gregory  v.  Farris,  (Tcnn.  Ch.  1900) 
56  S.   W.   Rep.   1059;  Texas  Brewing 


failure  to  call  the  attention  of  the  court  Co.  v.  Walters,  (Tex.  Civ.  App.  1897) 
to  the  fact  that  the  answer  did  not  set  43  S.  W.  Rep.  548:  Pike  v.  Pike,  69 
up   the   defense  of  the   statute  is  no     Vt.  535. 


waiver  of  his  right  to  question  on  ap 
peal  the  soundness  of  the  decision  on 
the  motion  for  nonsuit.  Lupean  v, 
Brainard,  20  N.  Y.  App.  Div.  212. 

717.  8.  Bean  v.  Lamprey,  82  Minn. 
330;  Neuvirtb  v,  Engler,  83  Mo.  App. 
420;  Royal  Remedy,  etc.,  Co.  v.  Greg- 
ory Grocer  Co.,  90  Mo.  App.  53  [ntinji» 
Van  liour  v.  Nelson,  60  Mo.  App.  523, 


4.  Hamilton  v,  Thirsion,  93  Md.  213; 
Banta  v.  Banta,  84  N.  Y.  App.  Div.  138: 
Hawkins  tr.  Dunmore,  (Supm.  Ci.  Spec. 
T.)  24  Misc.  (N.  Y.)  623.  See  also 
Matter  of  Sherman,  (Surrogate  Ct.)24 
Misc.  (N.  Y.)  65.  See  also  Seymour  v. 
Warren,  86  N.  Y.  App.  Div.  403.  hold- 
ing that  one  who  has  performed  to  a 
certain  extent  a  conliact  void  by  the 


set  out  in  the  original  note];  Crough  statute  of  frauds  is  not  entitled  to  the 

V.  Nurge,  44  NY.  App.  Div.  19,  affirmed  fruits  of  performance  in  an  action  for 

168  N.  Y.  657.     Compare  Benedict   v,  damages  upon  a  breach  of  the  contract. 

Bird,   103  Iowa  612,  holding  that  the  though  he  might  have  an  action  for 

defendant  in  an  action  for  breach  of  an  money  had  and  received. 
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FRIENDLY  SUITS. 

790.  n.  Ohaiuoteb  o7  Actiok  —  Heutioiu  Bolts.  —  See  note  i. 
Ointoipt.  —  See  note  2. 

791.  in.  PxocssBiHOB   IK  Amicabls  Actioks  —  S.  Sntry  of 
Aotion  by  Attorney.  —  See  note  3. 

7d0.    1.  Ward  v.  Alsap,  too  Ten  a.  8.  Ward   v,   Alsap,   100  Tenn.  740, 

740;  Van  Horn  v,  Kittiias  Couniy,  iia  citinp  9  Encyc.  of  Pl.  and  Pr.  720. 

Fed.  Rep.  i,  each  citing  9  Encyc.  of  731«    8.  See  Kissick  v.  Hunter,  184. 

Pl.  and  Pr.  720.  Pa.  St.  174.  citing  Flanigen  v.  Phila- 

Amicablt  and  Fietitioiii  Aetiona  IMftln-  delphia,  51  Pa.  St.  491,  stated  in  the 

gtdahed. —  Ward  v.  Alsup,  100  Tenn.  original  note. 
740.  ciHng  Lord  v,  Veazie,  8  How.  (U. 
S.)  355,  set  oat  in  the  original  note. 


FRIEND  OF  THE  COURT. 

795.  I  DSTIKITIOV.  —  See  note  i. 

IL  Office  aeb  Powebs  —  1.  In  General.  —  See  note  3. 
798.  2.  Speoifio  Instances  —  Want  of  ProiaoQtioii.  —  See  note  i. 

Application  in  Behalf  of  Infant.  —  See  note  4. 

8.  Limitations  of  Powers.  —  See  note  7. 

796.  See  note  i. 

T9S.    1.  Who  Kay  Aet  as  Friond  of  Koeesilty  of  Assent  of  Attorneys.  — 

Oonrt.  —  A   Mother^  as   amicus   curia^  Persons  who  are  not  attorneys  in  the 

may  attack  a  decree  of  annulment  of  case  will   not   be  permitted   as  amici 

her  infant  daughter's  marriage  where  curicB  to  appear  and  file  briefs  except 

fraad  and  coliusion  between  the  infant  at  the  request  or  assent  of  the  attorneys 

and  her  husband  are  shown.    Steimer  engaged  in  the  cause.    Charleston  v, 

V.   Steimer,   (Supm.  Ct.  Spec.  T.)  37  Cadle,  167  111.  647. 

Misc.  (N.  Y.)  26.  735.    1.  Ward  v.  AIsup,  100  Tenn. 

Tki  United  States  District  Attorney^  743   [citing   Haley  r.   Eureka    County 

under  instructions  from  the  attorney-  Bank,  21  Nev.  127,  set  out  in  the  origi- 

general,  may  intervene  as  amfV»jr«rftf  nal  note];  Robinson  v,  Lee,  123  Fed. 

on  the  hearing  of  a  motion  in  a  state  Rep.  loro. 

court  to  vacate  an  attachment  against  4.  See   Steimer  r.  Steimer,  (Supm. 

a  foreign  nation  on  the  ground  that  the  Ct.  Spec.  T.)  37  Misc.  (N.  Y.)  26. 

court  has  no  jurisdiction.     Hassard  v,  7.  Boyd  v,  Brazil  Block  Coal  Co.,  153 

17.  S.  of  Mexico,  (Supm.  Ct.  Spec.  T.)  Ind.  543,  supporting  all  the  preceding 

99  Misc.  (N.  Y.)  511, 46  N.  Y.  App.  Div.  statements  of  the  text  paragraph. 

633,  affirmed  173  N.  Y.  645.  796.    1.  See  Charleston   v,  Cadle, 

t.  Boyd  V.  Brazil  Block  Coal  Co.,  152  167  111.  647;  Boyd  v.  Brazil  Block  Coal 

Ind.  543;  Crozier  v.  Rost,  49  La.  Ann.  Co.,  152  Ind.  543  (holding  that  znami- 

1451  (where  special  counsel  was  allowed  cus  curia  cannot,  by  filing  a  brief  on 

to  Intervene  as  amicus  curia  in  sum-  appeal,  raise  an  issue  not  raised  by  the 

mary  proceedings);  Robinson  r.  Lee,  parties  themselves);    Steimer  v.  Stei- 

133  Fc^d.  Rep.  loio;  In  re  Columbia  mer,  (Supm.  Ct.  Spec.  T.)  37  Misc.  (N, 

Real  Estate  Co.,  lox  Fed.  Rep.  965.  Y.)  36. 
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FUNDS  AND  DEPOSITS  IN  COURT. 

756.  I.  At  Conov  Law  —  Patmevt  ihto  Covbt  —  5.  Monoy 
Paid  to  Olerk  —  a.  Authority  to  Receive.  -  Sec  note  4. 

757.  b.  Proceedings  to  Recover  —  vot  LUbu  to  auriiiiiim»t 

—  See  note  2. 

739,  n.  Iv  Bqvitt  —  1.  Payment  into  Court  —  b.  Who  May 
Apply  for  Order.  —  See  note  i. 

740.  c.  When  Order  Will  Be  Made  —  (i)  Parties  Before 
Court.  —  See  note  i. 

74S.  (4)  In  Case  of  Executors  and  Trustees.  —  See  note  2. 

703.  S.  Payment  Out  of  Conrt  —  b.  Order  —  (4)  Stay  of  Order 
Pending  Appeal.  —  See  note  i. 

7ff9.  8.  Intervention  of  Persons  Interested  in  Fund.  —  See  note  2. 
m.  VvBXB  Code  —  1.  Payment  into  Conrt  —  Xm  etMrsL  — 
See  note  3. 

760.  2.  Payment  Out  of  Court.  —  See  note  4. 

736.    4.  Xm  Oolerado  payment  to  a  First  Nat.  Bank  v.  Hall,  (Sopm.  Ct. 

clerk  of  money  which  he  Is  not  by  law  Spec.  T.)  19  Misc.  (N.  Y.)  378. 

or  by  some  order  of  the  court  author-  7M.    8.  Hornisb  v.  Ringen  Stove 

lied  to  receive  is  not  a  payment  into  Co.,  116  Iowa  i. 

conrt.    People  v.  Cobb,  10  Colo.  A  pp.  Bepaymsat.  —  Where  money  was  de. 

478.  posited  in  court  by  the  plaintiff  upon 

787*    a.  McAimond  v,  Bevington,  the  express  stipulation  that  it  was  to 

33  Wash.  315;  Merwin  v.  Fowler,  20  be  paid  to  the  intervener  only  in  the 

Wash.  587.  event  that  the  plaintiff  should  prevail 

789.    1.  See/if  rrSbockley,  i  Penn.  in  the  suit,  and  he  failed,  it  was  held 

(Del.)  373,  holding  that  money  cannot  that  the   court   properly  ordered   the 

be  paid  Into  court  on  the  petition  of  return  of  the  money  to  the  plaintiff  and 

(he  owner  of  the  equity  of  redemption  that  the  intervener  had  no  interest  in 

in  mortgaged  premises  where  the  per-  the  fund.    Donohoov.  Howard,  (Indian 

sons  entitled  to  the  principal  and  Inter-  Ter.  1902)  69  S.  W.  Rep.  927. 

est  on  the  mortgage  have  not  joined  In  8.  Avoidance  of  liability  far  latanot. 

the  petition.  —  In  Nebraska  a  party,   in   order    to 

740.  1.  Ordar  Boaiod.  —  In  Abegg  avoid  the  payment  of  interest  on  an 
V.  People's  Trust  Co.,  58  N.  Y.  App.  admitted  obligation  regarding  which 
Div.  611,  68  N.  Y.  Supp.  755,  it  was  there  is  a  dispute  as  to  who  is  entitled 
held  that  where  il  does  not  appear  that  to  recover,  must  bring  the  money  into 
all  of  the  parties  who  have  made  claim  court,  to  abide  Its  final  judgment,  un- 
to or  are  interested  in  the  fund  held  by  less  Ihe  court  otherwise  directs  its  di^ 
a  trust  company  are  parties  to  the  ac-  position  under  the  provisions  of  Code 
tlon  or  have  notice  of  the  application.  Civ.  Pro.  Neb.  (1900),  §  48.  Elkborn 
an  order  for  the  trust  company  to  Valley  Lodge,  No.  57.  v.  Hudson,  59 
deposit  the  fund  in  court  will  be  denied.  Neb.  672. 

748.    8.  Reid  cr.  Steele,  7  Idaho  571.  7dO.     i.   Sapaymont   of  Isoon. — 

CJ^M^ar/Abeggf.  People's  Trust  Co.,  58  Where  the  sum  of   money  paid  into 

N.  Y.  App.  Div.  611, 68  N.  Y.  Supp.  755.  court  by  a  defendant  Is  not  admitted 

7M.    1.  Xotuni  of  Deposit  as  Soonrity  by  him  to  be  the  sum  realljr  due  and 

for  Coitk  —  The  court  has  no  power  to  is  in  excess  of  what  he  claims  in  his 

order  the  return  of  money  deposited  pleading  was  due,  and  of  what  Is  in 

by  a  nonresident  plaintiff  as  security  fact  due,  an  order  to  pay  back  the  ex- 

for  costs  prior  to  the  time  allotted  In  cess  to  him  Is  proper.     National  Bldg., 

which  to  appeal  from  a  judgment  re-  etc,  Assoc,  v.  Fry,  (Ky.  1900)  58  S.  W. 

covered  by  tne  plaintiff.    Kansas  City  Rep.  435. 
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GAME  AND  GAME  LAWS. 

769.  L  Who  Hat  Ihstituts  Pbocsedihos.  —  See  note  2. 

U  IVSICTMSITT  OB  COMPLAINT  —  Form.  —  See  note  3. 

764*  SiMriptloii  of  Place.  —  See  note  I. 
Jdadir  of  Cooato.  —  See  note  3. 

T68.    S.  Aetion   by   Owaor   HaTing  No.  10  gAuge,  to  wit,  a  No.  8  gauge/' 

Ihootia^  PriTilogM.  —  Under  Stat.  Vt.  without  an  allegation  that  the  gun  was 

(1894),  (^  4636,  providing  that  the  owner  used  for  killing  game  or  other  animals, 

of  lands  may  recover,  in  an  action  for  is  insufficient.    The  statute  must  be 

trespass  against  a  person  who  wilfully  taken  to  prohibit  the  use  of  guns  of 

enters   upon   such  lands  without  per-  large  caliber  only  for  such  purposes, 

mission  for  the  purpose  of  shooting,  and  not  to  prohibit  their  use  in  any 

etc.,  a  forfeiture  of  ten  dollars  in  ad-  conceivable  way,  though  the  qualifica- 

ditloa  to  the  damages  sustained,  one  tion  is  not  in  terms  expressed  therein, 

who  has  the  shooting  privileges  over  £xf.  Peterson,  119  Cal.  578. 

such  land  is  an  owner  and  may  main-  7II4.    1.    Harris  v.  Slate,   no  Ga. 

tain  the  action  provided  by  the  statute.  887,  holding  that  an  indictment  charg- 

Payne  v.  Sheets,  (Vt.    1903)    55  Atl.  ing    that    the  accused  did   "  kill,  by 

Rep.  656.  shooting  with  a  gun,  bailed  doves," 

S.   Powers  v.   State,   139  Ala.    126;  but  which  fails  to  allege  that  the  doves 

Dickhaut  v.  State,  85  Md.  451.  were  killed  at  the  place  where  baited, 

Stattttory  Bzttoptloat  Mnit  Bo  Vaga-  is  fatally  defective. 

tivad.  —  Under  Laws  Me.,  1893,  c.  288,  8.  Buplioity.  —  A  charge  in  an  indict- 

a  complaint  which  fails  to  negative  the  ment  that  the  defendant    unlawfully 

statutory  exceptions  by  stating  that  the  **  engaged  in  the  business  of  guiding 

birds  forming  the  basis  of  the  prosecu-  in  inland  fishing  and  forest  hunting,  as 

tion  were  not  "  open  to  view,  tagged  the  term   is  commonly   understood," 

and  plainly  labeled  with  the  owner's  said  defendant  "  not  having  caused  his 

name,"  and  that  they  were  not  carried  name,  age,  and  residence  to  be  recorded 

"  as  the  property  of  one    man,"    is  in  a  book  kept  for  that  purpose  by  the 

fatally  defective.    State  v,  Thomas,  90  commissioners  of  inland  fisheries  and 

Me.  323.     See  also  People  v.  Bootman,  game  of  the  state  of  Maine,  and  had 

(Supm.  Ct.  Spec.  T.)  40  Misc.  (N.  Y.)  not  then  and  there  procured  from  said 

37.  commissioners     a    certificate    setting 

Imptud  Statutory  Exception.  —  A  com-  forth  in  substance  that  he  is  deemed 

plaint  in  the  language  of  Pen.  Code  suitable  to  act  as  a  guide  either  for 

Cal.,  g  637,  alleging  that  the  accused  inland  fishing  or  forest  hunting,  against 

"  did  wilfully  and  unlawfully   use  a  the   peace,"   etc.,   is  not  duplicitous. 

shotgun  of  a  large  caliber  than  that  Stnte  ;'.  Snowman,  94  Me.  99.     See  also 

commonly  known  and  designated  as  a  State  v.  Thomas,  90  Me.  223. 
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GAMING. 

706.  L  BsmriTlOV.  —  See  note  i. 

IL  JUBISDICTIOH.  —  See  note  2. 

709.  lY.  DrBicTXEHT   &SHSSALLT  — 8.  Oaiiiiiiif — a.  Gener- 
ally. —  See  note  2. 

770.  *.  Betting  at  Gaming  Table.  —See  note  2. 

771.  3.  Keeping Oaming Table  —  ^.  Generally.—  See  note  i. 
b.  Needless  Allegations — PnrpoM  of  Gaaing.  —  See 

note  2. 

779.  4.  Keeping   Gambling   Hanso  —  a.    Generally.  —  See 
note  7. 

774.  6.  Permitting  Oaming  on  Premiies  — ^.  Generally. — 
See  note  6. 

775.  See  note  i. 

b.  Renting  House  for  Gaming  Purposes.  —  Sec 
note  3. 

766.    1.  State  v.  Grimes,  74  Minn.  773.    7.  State  v.  Grimes,  74  Mino. 

257  [citing  9  Encyc.  op  Pl.  and  Pr.  257,  citing  9  Encyc.  of  Pl.  and  P».  772. 

766];^  McBride  v.  State,  39  Fla.  442.  774.    6.  Richardson  v.  State, 41  Fla. 

a.  JvatioN  of  the  Peaoa  have  jutisdic-  303,  holding  that  an  information  charg. 

tion  over  offenses  arising  under  Act  ing  that  the  defendant  **  did   keep  a 

Idaho,  Feb.  6,   1899,  §   i,  prohibiting  certain  gaming  place,  and  did  then  and 

gambling.   /»  r^  Rowland,  (Idaho  1902)  there  suffer  and  permit  many  persons 

70  Pac.  Rep.  610.  whose  names  are  to  the  solicitur  an- 

769,  8. /»r^  Rowland,  (Idaho  1902)  known  to  play  therein  at  games  of 
70  Pac.  Rep  610.  cards  and  other  games  of  chance  for 

770,  8.  Tenpins.  — An  indictment  money,  and  for  other  hire,  for  gain  and 
charging  that  the  defendant  bet  at  a  for  reward,*'  does  not  charge  an  offense 
game  of  tenpins  is  suflScient  in  Texas  under  that  clause  of  Rev.  Stat.  Fla. 
although  it  fails  to  charge  that  the  (1892),  g  2644,  relating  to  the  keeping 
Cenpin  alley  was  then  and  there  kept  of  places  lor  the  purpose  of  gaming 
and  exhibited  for  the  purpose  of  gam-  or  gambling,  but  does  charge  an 
ing.  Rutherford  V.  State,  39 Tex.  Crim.  offense  under  ihe  clause  of  the  same 
137.  section    relating  to   one  who,  in  any 

771,  L  Ranirez  v.  State,  (Tex.  place  of  which  he  may  have  charge, 
Crim.  1897)  40  S.  W.  Rep.  278.  control,    or    management,    procarefi, 

not  Kaehina.  —  An  information   for  suffers,  or  permits  any  person  to  play 

keeping  a  slot  machine  alleging  that  for  money,  etc. 

the  defendant  "did  then  and    there  776.    1.  An  indictment  alleging  that 

unlawfully  keep  and  exhibit  a  bank  the  defendant  did  unlawfully  "  permit 

and  a  gaming  device  for  the  purpose  a  game*'  to  be  played  upon  the  prem* 

of  gaming,"  etc.    sufficiently  alleges  ises'then  and  there  belonging  to  bim, 

that  the  gaming  device  was  kept  and  etc.,   is  defective  in   that    it  fails  to 

exhibited  for  ihe  purpose  of  gaming,  charge  the  playing  of  some  game  in- 

Christopher  tr.  Slate.  41  Tex.  Crim.  235.  hibiied  bv  the  statute.    Meyers  r.  State, 

S.  Bobel  V.  People,  173  111   19,  hold-  41  Tex.  Crim.  508. 

Ing  that  it  is  not  essential  to  Ihe  valid-  8.  In    Texas   an    indictment  which 

Ity  of  an  indictment  for  keeping  a  slot  charges  the  rental  of  property  in  a  cer- 

machine  to  allege  that  such  machine  tain  county  and  state  to  be  osed  as  a 

was  used  for  gambling  purposes.  gambling  house,  but  which    fails  to 
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776.  y.  Hambs   07   Pssson   Platiho— 1.   Oenerally.  —  See 
note  2. 

777.  2.  By  Statute.  —  See  note  i. 

779.  YL  DssoBiPTioir  of  Game  —  2.  Hame  of  Game.  —  See 

notes  I,  2. 

780.  SUtatory  Hame.  —  See  note  3. 

789.  Vn.  DE8OBIPTIOH  OF  Device  — 2.  Statutory  Name.  — See 
note  3. 

783.  Where  Derioe  Is  Hot  Speeifloally  Named  in  SUtnte.  —  See  note  I. 

VIIL  DE8CBIPTI0H    OF    Waoeb  —  1.   Generally.  —  See 
note  3. 

785.  DC.  ALLEonro  Place  —  1.  Generally,  —  See  note  3. 

786.  See  note  i. 

Charaeter  of  Flaoe  at  Time.  —  See  note  3. 

charge  that  the  house  was  then  and  the  mechanism  of  the  machine  or  the 

there  situated  in  the  said  county  and  manner  in  which  the  game  was  played 

state,  is  fatally  defective.     Mohan  v.  thereon.     State  v.  Howell,  83  Mo.  App. 

State,  42  Tex.   Crim.   410;    Eylar  v.  198, /47//<7z<^^</ in  State  t^.  Kuntz,  83  Mo. 

State,  37  Tex.  Crim.  257.  App.  631.     See  also  State  v.  Briggs,  84 

T70.     2.    Com.    v.    Coleman,    184  Minn.  357. 

Mass.   1)8;    Sweitzer    v.  Territory,    5  8.  Brand  v.  State,  112  Ga.  25. 

Okla.  297.  7S5.    8.  Russ  v.  State,  132  Ala.  20. 

777.    1.  Moore  V.  State,  (Neb.  1903)  Printing  House.  —  An  indictment  al- 

96  N.   W.  Rep.   196,  holding  that   an  leging   that  the  defendant  '*  did  then 

information  under  Code    Crim.    Pro.  and   there,   in   the  county  and    state 

Neb.   (1^99),  §  217,   must  set  out  the  aforesaid,  unlawfully  play  at  a  game 

names  of  the  parties  allowed  to  play  with  cards  in  a  public  house,  to  wit,  a 

the  games  complained  of  if  known  to  certain  printing  office,  commonly  open 

the  prosecutor,  or  allege  that  they  are  10  the  public  for  business  purposes." 

unknown  if  such  is  the  fact.  etc.,  is  sufficient.     Turbeville  v.  Stale, 

779.  1.   See   Brand   v.   State,    112  37  Tex   Crim.  145. 

Ga.  25.  Hotel  Boilding.  —  A  complaint  that 
Cards  and  Dice.  —  In  Woody  v.  State,  the  defendant,  "  in  a  building  occupied 
113  Ga.  927,  it  was  held  that  an  accu-  by  him  and  under  his  control,  to  wit, 
sation  for  gaming  '*  with  cards  and  the  hotel  building  known  as  the  '  Love- 
dice  "  need  not  describe  more  particu-  land  House/  knowingly  did  suffer  a 
larly  than  as  indicated  by  the  words  certain  turkey  to  be  raffled  for  and  to 
quoted  '*  the  game  played  or  the  man-  be  won  by  throwing  dice,"  designates 
ner  of  playing  the  same.'*  the  building  distinctly  and  is  sufficient 
8.  Sweitzer  z/.  Territory,  5  Okla.  297.  in  form.     Com.  v.  Coleman,  184  Mass. 

780.  8.    Eylar  r.   State,   37  .Tex.  198. 

Crim.  357.  7§6.    1.  Form  of  Ezpreifing  Pahlieity 

783.    S.  Cards  and  Diee.  —  In   Mis-  of  Flaee.— An  indictment  which  charged 

S0uri  the  information  need  not  allege  that  the  defendant  "  did  unlawfully  at 

tha^  cards  and  dine,   which    are  spe-  and  in  a  certain  room  in  the  hotel  of 

cifically  mentioned  in  the  statute,  are  Lahew  Natter,  near  the  town  of  Spen- 

a  de  vice  which  may  be  adapted  to  or  cer.  in  said  county,  said  room  then  and 

used  in    playing  a  game  of  chance,  there  being  a  public  place  and  a  place 

State  V.  Maupin,  71  Mo,  App.  54.  of  public  resort,  bet  and  play  at  a  cer- 

798.    1.  not  Maehine.  —  An  indict-  tain  game  played  with  cards,  which 

menc  charging  that  a  slot  machine  set  said   game  is    commonly  called    and 

up    in    the    defendant's    saloon    was  known  as  the  game  of  draw  poker," 

'*  made,  designed,   and   used  for  the  etc.,  was  held  to  be  good  as  an  indict- 

purpose  of  playing  games  of  chance  ment  for  playing  at  a  public  place,  but 

for  mooey  and  property  "  sufficiently  not  good  as  an  indictment  for  playing 

describes  the  particular  slot  machine  at  a  hotel  or  tavern.    State  v.   Kyer, 

as   a  gambling  device,  and  it  is  not  (W.  Va.  1904)  46  S.  E.  Rep.  694. 

necessary  for  the  pleader  to  describe  8.  Private  BeeideBoe.  —  An   informa- 
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787.  2.  Place  Named  in  Statute. —  See  notes  i,  2. 

788,  QuMtlon  of  Law  and  Fact.  —  See  note  I. 

Wkere  Gaming  Is  Carried  on  at  Private  Honee.  —  See  note  2. 
Boom  Conneoted  with  Pnblio  Plaoe.  —  See  note  3. 

789,  3.  VeedleM  Allegations — DoMuription  of  Place.  —  See  note  i. 
Z.  PoLLOWiHO  Lahouaos  OP  STATUTE  —  1.  Generally.  — 

See  note  4. 

790.  Exact  Language.  —  See  notes  I,  2. 

tion  alleging  that    the  defendant  did  72  S.  W.  Rep.  592;  Williams  v.  State, 

'*  unlawfully  play    •    •    •    at  a  game  42  Tex.  Crim.  368. 

of  cards  in  the  private  residence  of  *'  a  7S9.    1.  Contra.  — McCarley  v.  State. 

certain  person,  *'  said  private  residence  (Tex.  Crim.  1899)  51  S.  W.  Rep.  373; 

being  then  and  there  one  commonly  Crutcher  v.  State,  39  Tex.  Crim.  233, 

resorted  to  for  the  purpose  of  gaming,"  holding  that  the  place  must  be  parlica- 

is  sufficient  under  Acts  Tex.  1901,  c.  22,  larly  designated. 

p.  26,  prohibiting  the    playing    at    a  Keeping  Gaming  DoTioe,  —  See  Slate 

game  of  cards  for  money  at  a  private  v.  Oswald,  59  Kan.  508. 

residence  commonly  resorted  to  for  the  Keeping  Hot  Machine — Allegationi  of 

purpose  of  gaming.     Floeckinfer    v.  Time  and  Place.  —  Allegations    in    an 

State,  (Tex.  Crim.  1903)  75  S.  W.  Rep.  indictment   that   the   defendant  on  a 

303.  certain  day,  in  a  certain  county,  state, 

787.     1.    Russell    v.    State.    (Tex.  and  room,  did  unlawfully  keep  a  cer- 

Crim.  1903)  72  S.  W.   Rep.  190;  Gers-  tain  slot  machine  are  sufficient  with 

tenkorn  v.  State,  (Tex.  Crim.  1902)  66  regard  to  the  time  and  place  without 

S.  W.  Rep.  568;  Williams  v.  State,  42  the  use  of  the  words  "  then  and  there  *' 

Tex.  Crim.   368*  Mahan   v.  State,  42  preceding  the  word    "  keep."     Bobel 

Tex.  Crim.  410;  Thorpe.  State, 42  Tex.  v.  People,  173  111.  19. 

Crim.  231.  Keeping  Pool  Soom.  —  An  indictment 

Under  the  Alabama  Statnte,  Crim.  Code  under  Pen.  Code  N.  Y.,  §  351,  for  keep- 
Ala.  (1896),  g  4794,  a  complaint  charg-  ing  a  room  for  recording  bets  and 
ing  that  the  defendant  '*  bet  at  a  game  selling  pools  upon  the  result  of  horse 
played  with  cards  or  some  device  or  races  need  not  specify  the  particular 
substitute  for  cards,  in  a  highway  or  house  or  building  in  which  the  room 
some  other  public  place,  against  the  was  located,  provided  it  charges  the 
peace  and  dignity  of  the  state  of  Ala-  facts  constituting  the  crime,  and  the 
bama,*'  is  sufficient,  and  is  not  subject  place  where  it  ix  as  committed  as  within 
to  demurrer  on  the  ground  of  charging  the  jurisdiction  of  the  court.  People 
an  offense  in  the  alternative.  Ford  v,  v.  Stedeker,  175  N  Y.  57. 
State,  123  Ala.  8i.  i.  Montgomery  v.  State,  40  Fla.  174; 

S.  Nail  V.  State,  (Tex.  Crim.  1899)  50  McBride  v.  State,  39  Fla. 442;  Bobel  v. 

S.  W.  Rep.  704;  Williams  v.  State,  42  People.   173  111.  19:  State  v,  Keotner, 

Tex.  Crim.  368;  Eylar  v.  State,  37  Tex.  (Mo.  1903)  77  S.  W.  Rep.  522;  State  ». 

Crim.  257.  Burke,  151  Mo.  136;  People  v.  Adams, 

789.    1.  See  Jackson  v.  State,  117  85  N.  Y.  App.  Div  390,  affirmed  176  N. 

Ala.  155.  Y.  351;  People  v,  Corbalis,  86  N.  Y. 

$.  See  White  v.  State,  39  Tex.  Ctim.  App.  Div.  531;  State  v.  Corcoran,  73 

969.  Vt.  404. 

DnpUcity.  —  An  indictment  charging  Saperflnons  Terms.  —  Under  Stat.  Vt. 
the  defendant  with  unlawfully  playing  (1894),  ^  5128,  prohibiting  the  keeping 
at  a  game  with  cards  at  a  house  for  of  a  bucket  shop,  etc.,  in  which  is  con- 
retailing  spirituous  liquors  and  at  a  ducted  or  permitted  the  pretended 
caminff  house  is  not  dupHcitous  nor  buying  or  selling  of  certain  property 
indefinite,  as  the  expression  "  at  a  either  on  margins  or  otherwise,  the 
gaming  house"  may  be  regarded  as  phrase  **  on  margins  or  otherwise  **  in 
•arplasage.  Harvell  v.  State,  (Tex.  an  indictment  is  mere  surplusage. 
Crim.  1899)  53  S.  W.  Rep.  622,  citing  State  v,  Corcoran,  73  Vt.  404. 
Early  v.  State,  23  Tex.  App.  364,  and  790.  1.  State  v,  Corcoran,  73  Vt. 
Bacchus  9.  State,  18  Tex.  Ajpp.  15.  404. 

$.  Osborn  r.  Sute,  (Tex.  (Jrim.  1903)  8.  Sute  v.  Keniner,  (Mo.  1903)  77  S. 
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791.  2.  Vegativing  Ezceptian  in  Statute.  —  See  note  i. 

(toparate  OUiim  of  Statute.  —  See  note  2. 

XL  JonrDEB  07  Counts  and  Causes  o7  Aotioh  —  1.  Otn- 

erally.  —  See  note  3.    See  also  Indictments,  Informations, 
AND  Complaints. 

793.  2,  Charging  Speoiflo  Offenset.  —  See  note  3. 

794.  See  note  2.  • 
XTT.  Vaeiaece.  —  See  notes  3,  4. 

79«S,  See  note  2. 

Penom  PUying.  —  See  note  4. 

W.  Rep.  5^2;  Sute  v.  Barke,  151  Mo.  CopJuetiTe   ATinM&tt.  *-  The   fact 
136;  State  V.  Spear,  63  N.  J.  L.  179;  that  the  statute  is  expressed  in  dis- 
people V.  Adams,  85  N.  Y.  App.  Div.  junctives  while  the  indictment  employs 
y^^  affirmed  176  N.  Y.  351;   State  v,  conjunctives  is  not  fatal.     People  v.*. 
Corcoran,  73  Vt.  404.  Corbalis,  86  N.  Y.  App.  Div.  531. 

Suparfluons  Tannst  —  In  a  prosecution  A  Complaint  for  BaibriBf  Propartj  to 

under  Laws  Kan.  1805,  c.  161  (Gen.  Bo  Baffled  for  and  SoiEiriBg  It  to  Bo  Woa 

Stat.  Kan.  1897,  c.  100,  §256),  for  main-  by  throwing  or  using  dice  or  by  any 

taining  a   gambling   house  to  which  other  game  of  chance  states  but  one 

persons  were  accustomed  to  resort  for  offense,  and  the  acts  may  properly  be 

the  purpose  of  gambling,  it  was  alleged  joined  in  one  count.    Com.  v.  Coleman, 

in  the  information  that  persons  were  148  Mass.  198. 

"  permitted  and  accustomed  to  resort,'*  793.    3.  Christ  v.  State,  (Ind.  App. 

etc.     It  was  held  that  the  use  of  the  1903)  69  N.  E.  Rep.  269. 

superfluous    word    "permitted*'    did  Sorplnsago.  —  An   indictment  charg* 

not  add  a  new  ingredient  to  the  ofifense  ing   that   the   defendant    permitted  a 

nor  prejudice    the   defendant,  as  the  p^ame  of  cards  to  be  played  upon  iprem- 

charge    of    maintaining   a   gambling  ises  under  his  control,  the  said  premises 

bouse  to  which  persons  are  accustomed  being  a  public  house,  is  not  duplicitous, 

to  lesort  implies  the  permission  of  the  as  the  words  '*  the  said  premises  being 

defendant.    State    v,  Williamson,    58  a  public  house  **  may  be  treated  as 

Kan   699.  surplusage.      Stuart   f.    State,    (Tex. 

791*    1.  People  v.  Stedeker,  175  N.  Crim.  1901)  60  S.  W.  Rep.  554. 

Y.  57.  794.   S.Xoopi]igB!iokot  Shop.  — State 

Priyato  Bosidenoo.  —  See  Wallace  v,  v,  Corcoran   73  Vl.  404. 

State,  (Tex.  Crim.  1902)66  S.  W.  Rep.  3.  Craps.  — An  indictment  charging 

1102,  citing  Colchell  v.  State,  23  Tex,  that  the  defendant  bet  at  a  game  played 

App.  584,  stated  in  the  original  note.  with  dice,  commonly  called  "  craps,*' 

Allegations  that  the  game  of  cards  not  at  a  private  residence,  is  sustained 

was  not  played  at  a  private  residence  by  proof  that  the  game  was  a  banking 

occupied   by  a    family  arie    sufficient  game.     Thompson  v.   State,  37  Tex. 

under  the    Tfxas  statute.     It  is  not  Crim.   227;   Williams  v.  State,  (Tex. 

necessary  to  allege  the  place  where  the  Ciim.  1898)  43  S.  W.  Rep.  987. 

game  was  played.     Russell  r.  State,  4.  Upon  an  Indiotment  lor  Kooping  a 

(Tex.  Crim.  1903)  72  S.  W.  Rep.  190;  Gambling  House,  eddence  to  show  that 

Hankins  v.  State,  (Tex.  Crim.  1903)  72  the  mechanism  of  the  business  consti- 

S.  W.  Rep.  191.  tutes  a  gambling  device  is  wholly  im- 

S.  Wilkerson  v.  State,  (Tex.  Crim.  material.    State  r.  Grimes.  74  Minn. 

1903)  72  S.  W.  Rep.  850:  Hodges  v,  257. 

Slate,  (Tex.  Crim.  1903)  72  S.  W.  Rep.  795.    S.  Allowing  Oaaing  oa  Prom- 

179.  isos.  —  Douthit   v.  State,  (Tex.  Crim. 

S.  People  V.  Corbalis,  86  N.  Y.  App.  1903)  73  S.  W.  Rep.  809. 

Div.  531:  Young  V,  State,  (Tex.  Crim.  4.  PuUen  v.  State,  116  Ga.  555,  bold- 

1901)  60  S.  W.  Rep.  767.  in^  that  an  accusation  in  which  three 

Sottiag  up  and  Kooping  Gambling  Table,  persons  named  are  jointly  charged  with 

—  State  V,  Oswald,  59  Kan.  508.  citing  the  offense  of  gaming,  but  in  which 

Hinkle   v.   0)m.,  4  Dana  (Ky.)  518,  there  Is  no  allegation  that  they  partici* 

stated  in  the  ori^nal  note.  pated  with  others  in  the  doing  of  the 
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79II.  XtaMription  of  Wftg«r.  —  See  note  4. 

797.  PiM*.  —  See  note  2. 

791>«  lUtten  of  XtaMripiioii.  —  See  note  I . 

XTTT,  Platihg  oh  Svvdat.  —  See  note  3. 
801.  XV.  COKMOV  Gamblee.  —  See  note  i. 

VadaiiM.  —  See  note  4. 

84KI.  XVL  Bettiho  OV  Hobbs  Bacx  —  Pool  Booms.  —  See  note  2. 

acts  thereto  specified,  is  not  sastained  feadantwithirisitiag  a  gambling  house, 

by  evidence  merely   ihat  one  of  the  a  finding  and  judgment  thai  the  defend- 

persons  accused    engaged,  with  other  ant    was    **  guilty    of    frequenting   a 

parties  whose  names  were  undisclosed,  gambling    house    as    charged,'*    was 

in  playing  for  money  a  game  in  which  sufficient,  the  words  "  of  frequenting 

cards  were  used.  a  gambling  house  "  being  surplusage. 

7M.    i.  An  AUogatlon  tkat  a  Turkey  IHMI.     S.  Vow   York   atatato.  —  See 

Was  Baffled  is  sustained   under  Res'.  People  v.  Corbalis.  86  N.  Y.  App.  Div. 

Laws  Mass.(i902),  c.  214,  §  28,  bypioof  531,  holding  that  it  is  sufficient  if  the 

that  the  body  of  a  dressed  turkey  was  indictment  follows  the  language  of  the 

raffled.    Com.  v.  Coleman,  184  Mass.  statute,  and  that  an  indictment  charg- 

198.  ing  that  the  defendants  on  a  certain 

707.    S.  Variaiieo  aa  to  Plaoe  —  nins.  day  did  feloniously,  outside  the  race 

trations  of  Bnlo.  —  Where  an  indictment  course  authorized  by  law,  engage,  etc., 

alleges  the  playing  to  have  been  in  a  **  in  pool  selling  and  selling  pools  upon 

public  place,  proof  that  it   was  in   a  the  result  of  a  trial  and  contest  of  speed 

public  house  does  not  constitute  a  fafal  and  power  of  endurance  of"  horses, 

variance.     Lafferty  v.  State,  41  Tex.  sufficiently  states  the  acts  constituting 

Crim.  606;    Thorp  t/.   State,  42   Tex.  a  crime  charged  by  Const.  N.  Y.,  art. 

Crim.  231.  i.^Q- 

7M.    1.  A  Conviotion  of  the  Olfonse  Vow  Jersey  Statute.^  An  indictment 

of  Betting  at  a  game  of  cards  caanot  be  for  keeping  a  disorderly  bouse  charg- 

supported  by  mere  proof  of  playing  at  ing  that  the  defendant  permitted  per- 

a  game  of  cards.     The  two  offenses  are  sons  to  be  and  remain  in  bis  house 

distinctly  different.     Ford  v.  State,  123  betting   on    horses  does    not    legally 

Ala.  81.  charge  a  violation  of  the  New  Jeisey 

S.  Variaiieo. —  An  information  charg-  statute  (Gen.  Stat.  N.  J.  1895.  p,  1102. 

ing    that    the    defendant    gamed    for  par.   280)   prohibiting  a   person   from 

money  within  the  limits  of  a  city  on  keeping  a  place  to  which  persons  may 

Sunday,  contrary  to  the  form  of  the  resort  for  betting  upon  ihe  event  of 

statute,  is  not  supported  by  evidence  any  horse  race  or  for  gambling  in  any 

showing  that  the  gaming  took  place  form.     State   v,   Ackerman,  62  N.  J. 

without  the  corporate  limits.    Wallace  L.  456. 

r.  State,  (Tex.  Crim.   1902)  66  S.  W.  Varianoo.  —  An  indictment  charging 

Rep.  1 102.  that  the  defendant  kept  a  "  common 

901.    1.  People  V.  Adams  85  N.  Y.  gaming  house  in  a  certain  building  by 

App.  Div.  390,  affirmed  176  N.  Y.  351.  him  then  and  there  used  and  occupied, 

WBglo  Offense.  —  State  v.  Groves,  21  the  said  building  being  situated  at  and 

R.  I.  252.  citing  State  v  Melville,  11  R.  known  as  Harlem  Jockey  Club,  in  the 

I.  417,  stated  in  the  original  note.  town  of  Proviso,'*  etc.,  is  supported  by 

ttnglo    Visit.  —  Under    the    Indiana  evidence    that    the    place   where    the 

statute  (Burns*s  Annot.  Stat.  Ind.  1894,  offense  was  committed  was  *'  a  certain 

g  2089)  providing  that  "  whoever,  be-  building,  then  and  there  situated,  on  a 

ing  a  male  person,    •    •    *    frequents  certain  race  track  (said  track  t>eing  a 

or  visits  a  gambling  house  or  houses  large  lot  and  piece  of  ground  enclosed 

*    *    *    shall  be  fined,*'  etc  ,  an  in-  by  a  fence,  upon  which  there  were  a 

formation  charging  a  single  visit  to  a  number  of  buildings  and  sheds  and  a 

gambling  house  is  sufficient.     Roberts  race  course),  then  known  as  the  HarU  vtk 

V,  State,  25  Ind.  App.  366.  Jockey  Club,  which  said  building  was 

i.  See  Roberts  v.  State,  25  Ind.  App.  then  and  there  situated  in  the  town  of 

366,  holding  that  where  an   affidavit  Proviso.'*     0*I.eary  v.  People,  188  111. 

and  an  Information    charged  the  de-  226,  affirming  88  111.  App.  270. 
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803.  xym  fisizvBX  AJTD  Dbstbvctiov  of  OAMure  Ivmir- 

XSHTS.  —  See  note  i. 

gtPBMity  cf  Alltfiag  Pretmoa  of  Bpokt,  pbernalia  for  ihe  purpose  of  recording 

PibpitB,i(a;~Aoiadictn]eni  under  Pen.  bets  or  wagers.     People  v.  Stedeker, 

Code  N.  Y.,  %  351.  for  k^eoing  a  room  175  N.  Y.  57. 

for  recording  bets  and   filing  pools  MO,    1.  Furth  v.  State,  (Ark.  1904) 

upon  the  result  of  horse  races  is  fatally  78  S.  W.  Rep.  759;  Garland  Novelty 

defective  if  it  fails  to  allege  thai  the  Co.    v.   State,  (Aik.    1902)    71    S.   W. 

defendants  kept  and  occupied  the  room  Rep.  357;  Newman  v.  People,  23  Colo, 

with  books,  papers,  apparatus  or  para-  300. 
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807.  L  DEPIiriTIOH.  —  See  note  i. 

808.  See  notes  2,  3,  4. 

809.  See  notes  i,  2. 

U  NATinuB  AHD  Obiow  —  Crmtv  •!  Steittto.  —  See  notes 

3»  4- 

810.  ni    JuBiSDiCTiOH  — -  2.  Dependent  npon    JnriedietieiL  of 

Prinoipal  Caae  — tf.  Court  Must  Have  Jurisdiction  of  Main 
Action.  —  See  note  2. 

*.  Effect  of  Defendant's  Appearance  —  u  Friadiai 

init.  —  See  note  3. 

811*  In  Oftrniiluiimit  FroeeedlBgt.  — See  note  I. 

907.     1.    Pennsylvania   R.   Co.   v.  62  Neb.  385;  Maxwell  v.  New  Richmond 

Rogers,  52  W.  Va.  450.  Bink.  lor  Wis.  286. 

dvil  Bait,  Hot  Process.  —  Nyland  v.  Prooeediiigs  fltmiUr  ia  Betk  CMsa.— 

Renhard,  10  Colo.  App.  46.  See  Bowen  t.  Port  Huron  Engine,  etc., 

OoTerned  by  Bnlas  Applioable  to  Other  Co.,  109  Iowa  255. 

Baits. —  Steiner   v.  Birmingham  First  909*     1.    A  Tmstes   Preossi    Is    an 

Nat.  Bank,  115  Ala.  379.  equitable  proceeding  to  determine  tlie 

90S.    2.  ProoesdingiaBom.  —  Bowen  ownership  of  a  fund  in  dispute,  es- 

r/.  Port  Huron  Engine,  etc.,  Co.,  109  pecially  when  a  claimant  has  appeared 

Iowa  255;  Gilrnore  v.  Cohn.  102  Iowa  as  a  party  to  the  suit.     Harlow  v.  Bart- 

2S4;  Swedish-American  Nat.  Bank  ^.  lett,  96  Me.  294. 

Bleecker,  72  Minn.  383;  Psnnsylvania  S.  See  Pennsylvania  R.  Co.  v.  Rog- 

R.  Co  V.  Rogers.  52  W.  Va.  450  ers,  52  W.  Va.  450. 

3.  Jarisdictional  Hotioe  Taken  of  Jodg-  8.  Kirkroan  v.  Bird,  22  Utah  too 
moDtin Kain Action. — Jeffrtest/.  Smith,  [citing  9  Encyc.  of  Pu  and  Pr.  809]: 
(Tex.  Civ.  App.  1903)  73  S.  W.  Rep.  48;  Troy  Laundry,  etc.,  Co.  v,  Denver.  11 
Plowman  v.  Easton,  15  Tex.  Civ.  App.  Colo.  App.  368:  Leotfhard  v.  John 
304.  Hope,  etc..  Engraving,  etc.,  Co..  21  R. 

Oaruiilunent  Proceeding  Hot  Separata  I.  449:  Pennsylvania  R.  Co.  r.  Rogers, 

or  Independent  Action.  —  S.    E.    Olson  52  W.  Va.  450. 

Co.  t/.  Hradv,  76  Minn   8.  i.  Troy  Laundry,  etc.,  Co.  v.  Denver. 

4.  Qamishment  and  Attachment  One  11  Colo  App.  368:  Hutchinson  v.  Nel- 
8nit.  —  See  Bowen  v.  Port  Huron  En-  son,  63  Kan.  327;  Foster  v.  Kent  Circuit 
gine,  etc..  Co.,  109  Iowa  255.  Judge.    116    Mich.   285:    Leonhard  v. 

Flaintiif  Acqnirco  Ho   Lien.  —  Bowen  John  Hope,  etc.,  Engraving,  etc..  Co., 

?'.  Pori   Huron  Engine,  etc.,  Co.,   109  21  R.  I.  449;  Pennsylvania  R.  Co.  v, 

Iowa  255;  Gtlmore  v.  Cohn,  102  Iowa  Rogers.  52  W.  Va.  450. 

254.     But  see  Henryv.  McNamara.  114  910.    S.  Southern  R    Co.  v.  Ward, 

Ala.   107:  Johnson  v,   Foster,  69  Ark.  123  Ala.  400-  Riter-Conley  Mfg.  Co.  v. 

617;  Little  Rock  Traction,  etc  ,  Co.  v.  Mzik,  23  Ohio  Cir.  Cl   164. 

Wilson,  66    Ark.   582:    Pace  v.   ],  S.  S.  Rothschild  v.  Knight,  176  Mass. 

Merrill  Drug  Co.,  2  Indian  Ter.  218;  48. 

Dinkins  v.  Crunden-Mariin  Wooden-  911.    1.  But  see  Kansas  City,  etc, 

ware  Co.,  99  Mo.  App.  310:  Benedict  R.  Co.  v.  Cunningham,  7  Kan.  App. 

V.  T.  L.  V.  Land,  etc.,  Co.,  (Neb.  1902)  47.  reversed  on  otlier  gronnds  60  Kan. 

92  N.  W.  Rep.  210;  Pitkin  c.  Burnham,  268. 
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8 19,  4.  Joritdiotion  of  Property  —  Whtrt  Proptriy  to  B«  eMilahod  It 
XBOorparMd.  —  See  notes  i,  2. 
813«  See  note  i. 

5.  Objeotion  to  JnriidiotioiL  —  See  note  3- 
lY.  Whsbs  avd  How  to  Bsihg  Suit  —  1.  Booket  —  See 
note  .5. 

2  Prom  Wliat  Court  Writ  iMues.  —  See  note  7. 

814.  See  note  i. 

3.  Yenne  at  Affeoted  by  Beddence  of  Defendant  —  See 
note  2. 

815.  y.  Paetiss  —  2.  Where  Oamidunent  Suit  Ii  Aneillary.  — 
See  note  3. 

816.  VL  BoHB  —  1.  In  General  —  See  notes  i,  2. 
Vn.  Attidayit  —  1.  In  General  —  See  note  4. 

613«    1.   Diakins    v.  Crunden-Mar-  111.  207;  Barbour  v,  Boyce.  9  Ohio  Dec. 

tio  Woodeanrare  Co.,  99  Mo.  A  pp.  310.  332,  6  Ohio  N.  P.  425. 

Contra,  —  Louisville,  etc.,  R.  Co.  v,  6.  See  Paiterson  v.  Seetoo,  19  Tex. 

Mash,  118  Ala.  477;  Beasley  v,  Lennox-  Civ.  App.  430. 

Haldeman  Co.,  116   Ga.  13;  Henry  v,  7.  Kaniai.  — Laws  Kan.  1889,  c.  151. 

Lennox-Haldeman    Co.,    116    Ga.    9;  g  i  (Gen.  Stat.  Kan.  1897,  c.  95,  g  227). 

Johnson  v.  Southern  R.  Co.,  no  Ga.  providing  that  "  any  creditor  shall  be 

303;  Central  of  Georgia  R.  Co.  v,  Brin-  entitled  to  proceed  by  garnishment  in 

Bon,  109  Ga.  354.  the  District  Court  of  the  proper  county 

t.  Bullard  v,  Chaffee,  61  Neb.  83;  R.  against  any  person,"  etc.,  applies  only 

A.  Kelley  Co.  v.  Garvin  Mach.  Co.,  4  to  procedure  in   the    District   Court. 

Ohio  Dec.  374.  6  Ohio  N.  P.  350.    See  Brenneke  v,  Duigenan,  6  Kan.  App. 

also  Smith  r.  Taber,  16  Tex.  Civ.  App.  229. 

154.  8l4«      1.    Townsend    v,    Fleming, 

818.    L  Georgia,   etc.,   R.   Co.    v.  (Tex.  Civ.  App.   1901)  64  S.  W.  Rep. 

StoUenvrerck.   122  Ala.  539;   National  1006. 

F.  Ins.  Co.  V.  Ming,  (Ariz.  1900)  60  Pac.  S.  Title  Guarantee,  etc.,  Co.  v,  North- 
Rep.  720;  Lancashire  Ins.  Co.  v.  Cor-  western  Theatrical  Assoc.,  23  Wash. 
belts,  165  in.  592;  Pittsburg,  etc.,  R.  517. 

Co.  V.  Bartels,  108  Ky.  216;  Rothschild  Honreddsnt  Answer  nadar  Commisiida, 

V.  Knight,  176  MasA.  48;  Rlter-Conley  — See  Moore  v,  Blum,  (Tex.  Civ.  App. 

Mfg.  Co.  V.  Mzik.  23  Ohio  Cir.  Ct.  164;  1897)  40  S.  W.  Rep.  511. 

Hawlev  v,  Hurd.  72  Vt.  122.    See  also  8 15*    8.  In  Ohio  garnishees  should 

E.  L.  Wilson  Hardware  Co.  a.  Ander-  not  be  named  in  the  caption  of  the 

son  Knife,  etc.,  Co.,  22  Tex.  Civ.  App.  petition  in  the  principal  suit,  as  the 

229.     See  further  McKinney  v.  Mills,  garnishment  proceeding  is  purely  an- 

8^   Miin.   478,   modifying    Harvey    v,  ciliary.     Barbour    v,    Boyce,    8    Ohic 

Great   Northern  R.  Co.,  50  Minn.  405,  Dec.  548. 

sec  out  in  the  original  note,  and  hold-  810.    1*  Time  for  Exaeatinf  Bond, — 

ing  that  when  all  of  the  parties  in  an  See  Spaulding  v,  Wayne,  (Ky.  1898)  45 

action  brought  in  a  state  — the  plaintiff,  S.  W.  Rep.  770. 

the  defendant,  and  the  garnishee  —  are  S.  ForPtotoetionof  Defsndant— Spaul- 

nonresidents,  none  of  them  being  in  ding  v,  Wayne,  (Ky.   1898)  45  S.   W. 

the  state  except  the  garnishee,  who  is  Rep.  770. 

served   with   summons   while    tempo-  4.  A.J.  Harvi  Hardware  Co.  c^.  KHp- 

rarily  within  its  borders  on  business,  pert,  (Kan.  1903)  74  Pac.  Rep  254. 

the  garnishment  process  must  be  dls-  An  Ordinary  AlAdaTit  (or  garnishment 

charged  Rrhenever  the  facts  are  brought  is  sufficient   without  the  filing  of    a 

to  the  attention  of  the  court.     Compare  separate  application   for  the  issuance 

Swedish>Amertcan      Nat.     Bank     v.  of  the  writ.    Godfrey  v.  Newby,  (Tex. 

Bl seeker,   72  Minn.   383;    Strause    v.  Civ.  App.   1897)  39  S.   W.  Rep.    594; 

iEtn^  F.  Ins.  Co..  126  N.  Car.  223.  Harrington   v.   Edrington,  (Tex.   Civ* 

S.  Kirk  V,  Elmer,  etc..  Agency,  171  App.  1896)38  S.  W.  Rep.  246. 
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81T,  See  note  2. 

2.  Before  and  By  Whom  to  Be  Made.  —  See  note  6. 

818.  llM«U  Allftg*  Cftpadty  of  Affiant.  —  See  note  I.  . 

3.  Porm  —  Muit  Follow  etatttto  —  See  note  2. 
Otruiflty.  —  See  note  3. 

819.  4.  Averments -— tf.   In  General  —  jnrifdioti— ei  ;i 
See  note  i. 

AfldftTit  la  Dliifu&otiTo.  —  See  note  2. 

b.  Statemknt  of  Pij^intiff's  Claim.  —  See  note  3. 

890.  c.  In  Aid  of  Execution.—  See  notes  2,  3. 

891.  Vm.  IVTSBBOeATOXiBS  —  2.  Porm.  — See  note  i. 
3.  Piling  and  Service.  —  See  notes  2,  3. 

answers  at  a  hearings  00  the  citatioa 
issued  on  an  affidavit,  he  waives  any 
objection  to  its  sufficiency.  Coffee  v, 
Haynes,  124  Cal   561. 

Foundation  of  Claim.  —  See  Union  Nat. 
Banlc  V.  Muskegon  Circuit  Judge,  117 
Mich.  67S. 
One  or  Koro  of  tho  Oronnds  of  Attadi. 
banlc  and  not  of  an  individual,  as  no  mont  must  be  contained  in  the  affidavit 
indictment  for  perjury  could  be  sus-  under  the  Indiana  statute.  Pomeroy 
tained  against  the  signer  on  a  false  v.  Beach,  149  Ind.  5 it. 
sutement  contained  therein.  Jeary  v.  Foreign  Corperatloni.  —  An  affidavit 
American  Exch.  Banlc,  (Neb.  1902)  89  alleging  that  the  garnishee  is  a  **  cor« 
N.  W.  Rep.  771.  poration  "    which   has  a    local    agent 

616,      1.    SodtaL  —  Tn    Jeary    v,     residing  in  a  certain  county  in  the  state 
American  Exch.  Bank,  (Neb.  1902)  89    sufficiently  complies  with  the  require- 


817.  a.  Knst  Prooodo  iMoanoo  of 
Writ.  —  See  Pomero?  r/.  Beach,  149 
Ind.  511;  Chicago,  etc.,  R.  Co.  v, 
Campbell,  5  Kan.  App.  423. 

6.  Corpmtion. —  In  Nebraska  an  affi- 
davit in  garnishment  signed  by  one  as 
cashier  is  fatally  defective  where  on  its 
face  it  purports  to  be  the  affidavit  of  a 


N.  W.  Rep.  771,  it  was  held  that  the 
belter  practice  is  to  require  the  fact  of 
as'ency  to  be  sworn  to  as  other  matters 
of  fact,  and  not  inserted  In  the  affidavit 
as  a  mere  recital. 

S.  Amondment.  —  Wattles  v.  Wayne 
Circuit  Judge,  117  Mich.  662;  Union 
Nat.  Binkz^.  Muskegon  Circuit  Judge, 
117  Mich.  678 

Stating  Name  of  Garnishee,  —  In  Texas 
an  affidavit  seiitng  out  the  name  of  a 
mercantile  firm  without  giving  the 
names  of  the  persons  who  comprise 
the  firm  is  not  sufficient;  and  the  de- 
fect cannot  be  cured  by  amendment. 
Smith  V.  Wallis,  18  Tex.  Civ.  App.  402. 

S.  In  Hew  Tork.  —  Stine  v,  Greene,  65 
N.  Y.  App.  Div.  221. 

Information  and  Boliof  Generally  enffi- 


ments  of  the  Texas  statute.  Lash  >. 
Morris  County  Bank.  (Tex.  Civ.  App. 
1899)  54  S.  W.  Rep.  806. 

a.  See  Metcalf  v.  Bockoveo,  (Neb. 
1901)  96  N.  W.  Rep.  406. 

S.  Godfreys.  Newby,  (Tex  Civ.  App. 
Z897)  39  S.  W.  Rep.  594,  holding  that 
in  an  action  of  debt  a  garnishment 
affidavit  stating  the  amount  claimed 
and  that  it  **  is  just,  due,  and  unpaid  " 
sufficiently  complies  with  the  statute. 

830.  S.  Xrndor  the  Xaaoai  Btatnio  the 
affidavit  need  not  state  that  an  exe* 
cution  has  been  issued  and  returned 
unsatisfied;  it  is  sufficient  if  that  is  a 
fact.  Walker  v,  Colum  bus  State  Bank, 
64  Kan.  884.  67  Pac.  Rep.  552 

S.  Coffee  V.  Haynes,  124  Cal.  561. 

931.    1.  Whero  tho  Caption   of  ttt 


olont  —  Aj^iatnt  by  Attorney  for  Non-    Intorrogatorioi  did  not  describe  the  gar- 


resident.  —  E   L.  Wilson  Hardware  Co. 
V.  Anderson   Knife,  etc.,  Co.,  22  Tex. 
Civ.  App.  229. 
919.  1.  Appearanoo  ai  Walvor  of  Do- 

fsoti.  —  Dutcher  v.  Grand  Rapids  F.  Ins. 
Co..  (Mich.  1902)  92  N.  W.  Rep.  345; 


ntshee*s  initials  iV>trerily.  but  be  was 
notified  by  his  proper  name  that  inter- 
rogatories had  been  filed,  it  was  held 
to  be  sufficient.  Schmitt  v.  Devioe, 
164  III.  537. 
S.  See  Philadelphia  Textile  Machin- 


Jeary  v.  American  Exch.  Bank,  (Neb.  ery   Co.  v.  iEtna  F.   Ins.  Co.,  9  Pa. 

1902)  89  N.   W.    Rep.   771;  Altona  v.  Dist.  44. 

Dabney,  37  Oregon  334.  S.  ierrioo  Cannot  Be  WalTod.  —  Aliooa 

Where    a    garnishee    appears    and  v,  Dabney,  37  Oregon  334. 
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891.  DL  Wait  —  1.  Farm  and  Snbftanoe  —  Tdiowing  sutato/  — 
Sec  note  5. 

DetorfMng  CtenishM.  —  See  note  6. 

899.  2.  lanianoe  —  tIim  ot  —  See  note  3. 
89S.  8.  Ezeontion  —  a.  Service.  —  See  note  3. 
894L  P«noMl  fltnrioe.  —  See  note  I. 

Sflbot  of  lailnre  t«  Vil6.—  In  Arkan-  liable.     North nrestern  Fael  Co.  v»  Ko- 

sas  a  judgment  rendered  by  a  justice  foJ,    74    Minn.  448.    See    also    First 

of  the  peace  in  favor  of  a    plaintiff  Natchez  Bank  v.   Moss,  52  La.  Ann. 

against  a  garnishee  in  a  case  in  which  170.  holding  that  the  fact  that  a  judg- 

allegations  and    interrogatories    have  ment  ciediior  causes  garnishment  pro- 

not  been  filed,  though  irregular,  is  not  ceedings  to  issue  and  interrogatories 

void.    Little  Rock  Traction,  etc.,  Co.  to  be  propounded  to  two  different  par- 

V.  Wilson,  66  Ark.  582.  ties,  on  the  prayer  contained  in  one 

931.    6.  Work  v.  Waggoner,  (Miss,  single   petition,   does  not  take  away 

1903)  35  So.  Rep.  lyi^  following  Acme  from  the  proceedings  their  character 

Lumber   Co.    v.   Frances  Vandergrift  as  separate  and  distinct  proceedings, 

Shoe  Co.,  70  Miss.  91,   stated  in  the  nor  does  it  bring  the  garnishee  into 

original  note.  court  and  make  him  a  party  to  any 

WzitMnstBolIadaBetiiniablsat  Statn-  proceeding  other  than  his  own. 

tory  Tima.  —  Abeies   v.  Friedberg,  84  933.    3.  In  niinois  there  must  be  a 

Mo.   App.   667.    See  also  Schmitt  v.  judgment,  the  issuance  of  an  execu- 

Devine,  164  111.  537;  Dinkins  v.  Grun-  tion,  and  the  return  of  the  execution 

den-Martin  Woodenware  Co.,  qo  Mo.  "  no    property  found,"    in    order    to 

App.  639.    See  generally  Summons  AND  maintain  the  garnishment.     Davis  v. 

Process.  SiegeU  80  III.  App.  278.    See  also  Clark 

PxoosM  Most  Ba  in  Writing.  —  Cole-  v.  £arhille   First   Nat.   Bank.   71   111. 

man  v.  American  F.  Ins.  Co.,  74  Mo.  App.  601. 

App.  663.  ^  Xaaias  the  issuance  of  a  valid  exe- 

Smnmoaa  la  Tmitae  Frooeti  Cannot  Be  cution  on  the  judgment  at  the  time 

Combined  with  Capias.  —  Divoll  v,  Nich-  when  the  summons  is  issued  and  served 

ols,  70  Vt.  537.  is  necessary.,    Hutchinson  v.  Nelson, 

A  Sammons  Bequizing  the  Gamlshee  to  63  Kan.  327;  Logan  v,  Goodwin,  (C.  C. 

Appoar  at  a  Time  and  Plaee  named,  at  a  A.)  104  Fed.  Rep.  490. 

special  term  of  a  particular  court  then  The  Fact  that  a  Writ  Was  Iitned  on  the 

and  there  to  be  held,  sufficiently  desig-  Same  Day,  but  before  the  pleadings  in 

nates  the  court  or  officer  before  whom  the  original  suit  were  filed  or  summons 

the  summons  is   returnable.     North*  issued  in  the  case,  does  not  render  it 

western  Fuel  Co.  v.  Kofod,  74  Minn.  void.    Merrill  t^.  Vaughan,  118  Ala.  438. 

448.  §33.    8.  Coleman   v.  American  F. 

DoMription  of  Property.  —  Under  the  Ins.  Co.,  74  Mo.  App.  663:  McDonald 

Or<^^M  statute  providing  that  the  sheriff  v.  Siear,  7  Pa.   Dist.   190;  Russell  v, 

shall  serve  on  the  garnishee  a  certified  Millett,  20  Wash.  212. 

copy  of  the  writ  of  attachment  and  a  824.     1.  Louisville,  etc.,  R.  Co.  v. 

notice  specifying  the  property  attached,  Nash,  118  Ala.  477;  Dooly  v.  Miles,  loi 

it  was  held  that  a  notice  served  on  the  Ga.  797;  Smith  v.  Taber,  16  Tex.  Civ. 

garnishee    that    '*  all    debts    due    or  App.  154. 

owing"   from  him  to  the  defendant  Service  by  Copy.  —  Service  by  leaving 

were  levied  on  nnder  execution  was  a  a  copy  at  the  garnishee's  usual  place 

sufficient  description  of  the  property  of  residence  was  held  to  be  sufficient 

within   the   meaning  of    the   statute,  in  Theison    &.   Brown,   11  Okla.    118. 

Barr  v,  Warner,  38  Oregon  109.  But  in  Faul  v,  Beucus.  124  Mich.  25, 

6.  Corporations.  —  Kittrell    v.    Perry  service  by  leaving  a  copy  with  an  agent 

Lumber  Co.,  107  Tenn.  148,  following  was  h  -M  to  be  insufficient, 

the  rule  laid  down  in  the  original  note.  Service  on  One  Partner.  —  Patterson  r. 

Writ  Need  Not  Show    Whether  Cor-  Seeion.  19  Tex   Civ.  App.  430. 

poraHon  Is  Foreign  or  Domestic.  —  Grin-  Address    of    Process.  —  In    Donohoe- 

nell  v.  Niagara  F.  Ins.  Co.,  127  Mich.  19.  Kelly   Banking  Co.   v.  Southern   Pac. 

Several  Garnishees  Hay  Be  Named  In  Co.,  138  Cat.  183.  it  was  held  that  a 

One  Summons  though  they  are  not  jointly  summons  of  garnishment  was  not  in- 
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896.  See  notes  i,  2. 

b.  Levy.  —  See  note  3. 

897.  tuiute  Must  B«  Strletly  FoUowed.  —  See  note  2. 

4.  Setnrn  —  a.  Where  to  Be  Made.  —  See  note  4. 

*.  Averments.  —  See  note  5. 

898.  See  notes  i,  3,  5. 

validated  simply  because  it  was  ad-  defendant's   riglits  or    substitute    the 

dressed  to  the  D.-K.  Co,  instead  of  to  latter's  creditor  for  his  own,  because 

the  D.-K.  Banking  Co.,  service  having  ihat  relates  to  the  jurisdiction  of  the 

been    properly  made  on    the    proper  subject-matter,  which  can  be  acquiied 

party.  only  in  the  manner  prescribed  by  law. 

Corporations  —  Head    or    Managing  Barr  v,  Warner,  38  Oregon   log.     See 

Agent,  —  Riter-Conley    Mfg.   Co.    r.  also  Henkle  v.   Bi-Metallic  Bank,   13 

Mzik,  33  Ohio  Cir.  Ct.  164.  Colo.  App.  410 

Service  on  Bookkeeper  of  Partnership  Appearanoe  Waives  Sofoetivo   Sorvioe. 

Insufficient,  —  Riley  v,  Phillips,  7  Pa.  —  Mulhollan  v.  Mix,  24  Pa.  Co.  Ct.  143. 

Dist.  398.  See  also  Stephens  v.  Cox,  124  Ala.  448 

Insurance  Companies,  —  Reid  «/.  Mer-  (justire's  court), 

curio.  91  Mo.  App.  673.     See  also  Na-  S.  Smith  v.  Taher.  16  Tex.  Civ.  App. 

tional  Bank  v,  Furtick,  2  Marv.  (Del.)  154;  Pennsylvania  R.  Co.  v,  Rogers, 

35;   Swedish-American  Nat.   Bank  v,  52  W.  Va.  450. 

Bleecker,  72  Minn.  383.  837.  %.  Henkle  v.  Bi-Metallic  Bank, 

Authorized  Agent, -^  Under  Slat.  Vt.  13  Colo.  App.  410;     Patterson  v,  Sce- 

(1894).  g  1310,  service  of  trustee  process  ton,  19  Tex.  Civ.  App.  430.    See  also 

is  properly   made  on   the  authorized  Johnson  v.  Foster,  69  Ark.  617. 

agent  or  nonresident  debtor.     Holt  v.  4.  In  Georgia  an  officer's  return  that 

Ladd,  71  Vt.  204.  he  has  served  the  garnishee  with  asum- 

Service   on   Receiver  Proper,  —  Mer-  mons  of  garnishment  means  that  the 

chants'    Nat.  Bank  v.   Binder.  6   Pa.  summons  served  directed  the  garnishee 

Dist.  633.  to  file  his  answer  in  the  court  in  which 

Sonrioo   on   "Estate*'    Insufficient. —  the  garnishment  proceeding  was  pend- 

Where  a  statute  authorizes  the  service  ing.    O'Neill  Mfg.  Co.  v,  Ahrens,  etc., 

of  an  attachment  on  the  personal  estate  Mfg.  Co.  no  Ga.  656. 

of^the  defendant  in  the  hands  of  any  6.  Work  v.  Waggoner,  (Miss.  1903) 

person,  copartnership,  or  corporation,  35  So.   Rep.    137;  Kansas,  etc.,  Coal 

as  his  trustee,  service  of  the  writ  "  on  Co.  v,  Adams,  99  Mo.  App.  474. 

the  estate  of  M  "  is  not  authorized,  as  Failure  to  Betnm.  —  A  writ  of  foreign 

an  estate  is  incapable  of  having  service  attachment,    having    been   duly  exe- 

made  on  it.    Duke  v,  Morreau,  19  R.  cuted,  does  not  become  void  by  failure 

I.  722.  of  the  sberiflf  to  return  it  upon  the  le- 

636.    1.  Smith  v,  Taber,   16  Tex.  turn  day.  the  plainttfif,  if  not  guilty  of 

Civ.  App.    154.     See  also  Winner  v,  laches,  having  the  right  to  compel  the 

Weems,  77  Miss.  662.  sheriff  10  return  it  at  any  time.    Guar- 

8.  Louisville,  etc.,  R.  Co.  v,  Nash,  antee  Trust,  etc.,  Co.  v,  Nebeker,  68 

118  Ala.  477;  Dooly  v.  Miles,  loi  Ga.  N.  J.  L.  561. 

797;    Peterson  v.  Kingman,   59    Neb.  838.    1.  On  an  officer's  return  on  a 

667;  Barr  v.  Warner,  38  Oregon   109;  writ  of  garnishment  as  having  been 

Pennsylvania  R.  Co.  v,  Rogers,  52  W.  executed  by  leaving  a  copy  with  *'  Ste- 

Va.  450.  vens,"  it  was  presumed,  in  (be  absence 

An  Appearance  and  Answer  by  a  Rar-  of  proof  to  the  contrary,  thai  the  ser- 

ntshee  will  waive  all  defects  and  iriegu-  vice  was  on   the  same  Stevens  men- 

iarities  in  the  writ  which  do  not  go  to  tioned  in  the  writ.     Stephens  z.  Cox, 

the  jurisdiction  of  the  court.     Phcenix  124  Ala.  448. 

Bridge  Co.   v.   Street,    9    Okla.    422;  8.    Should   Show    Sendee    on    Propor 

Pennsylvania  R.  Co.  v,  Rogers,  52  W.  Agent.  —  Burnett  v.  Central  c>f  Georgia 

Va.  450.  R.   Co,    117    Ga.    521;    Hoibrook   v. 

But  while  a  garnishee  may  waive  Evansville,  eic,  R.  Co..  114  Ga.   1,4; 

jurisdiction  of  bis  person,  he  cannot  Atlanta  Third   Nat.   B=ink   v.  McCal- 

by    voluntarily  appearing   waive   the  lough,  108  Ga.  249;  Southern  R.  Co.  v. 
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839,  Z.  AHBWEB    -  1.  In  General  —  Kay  or  lUy  Hot  Bo  Flo«4i]ig. 

—  See  note  i. 

830,  2.  Time  of  Filing  —  eututory  Time.  —  See  note  i. 
831«  Boaoonable  Hotioo.  —  See  note  2. 

3.  Form  and  Bequisites  —  xrnder  Oath.  —  See  notes  3,  4. 

Haiifan,  103  Ga.  564;  Reid  v,  Mercutrio,  original  note.     In  the  latter  case  it  was 

qi  Mo.  App.  673.     See  also  Grianell  v,  held   that   ander  the  special   circuoi- 

Niagara  F.  Ins.  Co.,  127  Mich.  19.  stances    the    defendant's    failure    to 

S38,    6.    Pennsylvania    R.   Co.    v,  answer  was  excusable. 

Rogers,    53    W.    Va.    467,    quoting  9  An  Answer  Hade  Bofore  the  Time  Spoci- 

Encyc.  of  Pl.  and  Pr.  827,  828.  flod  is  proper.     Peterson  r.  Kingman, 

Sheriff's  Doelarations.  —  Kansas,  etc.,  59  Neb.  667. 

Coal  Co.  r.  Adams,  99  Mo.  App.  474;  But  in  Texas  a  garnishee  is  properly 

Decker  r.  St.   Louis,  etc,  R.  Co.,  92  required  10  answer  on  the  return  day, 

Mo.  App.  9o\  Marx  v.  Hart,  166  Mo.  even  though  he  has  61sd  an  answer 

503,  holding   that  an  officer's   return  before  that  day.    Gallagher  r.  Pugh, 

stating  that  he  "notified"   the  gar-  (Tex.  Civ.  App.  1902)66  S.  W.  Rep. 

nishee  that  he  attached  in  his  hands  all  118. 

debts  due  by  him  to  the  defendant.  Answer  Any  Time  Before  Default.-- 
together  with  ail  personal  property  Roman  v,  Baldwin,  119 Ala.  257;  Ban- 
named,  etc.,  sufficiently  complies  with  ville  r.  Sullivan,  11  App.  Cas.  (D.C.)23. 
a  requirement  of  the  statute  that  he  A  Stipulation  Extending  the  Time  fat 
shall  '*  declare  to"  the  person  in  pos-  Filing  Answers,  together  with  an  order 
session  thereof  that  he  attaches  the  by  the  court  to  that  effect,  will  not  oust 
same  in  his  hands.  the  court  of  jurisdiction  over  the  gar- 
Amendment.  —  Brown  v,  Ellsworth,  nishees.  Potter  v.  Northrup  Banking 
72  N.  H.  186:  Fleming  v.  Pringle,  21  Co.,  59  Kan.  455. 
Tex.  Civ.  App.  225.  Waiver  of  Time  of  Filing.—  Where 

Betnm  Signed  \fj  Deputy.  —  The  return  answers  to  interrogatories  in  an  attach - 

may  properly  be  signed  in  the  name  of  ment  execution   had    not    been    filed 

a  constable  by  his  deputy,  where  the  within  the  time  presciibed,  butarough 

statute  authorizes  the  appointment  of  copy  of  the  answers  was  submitted  to 

adeputy  to  execute  the  writ.    Stephens  the  plaintiff's  counsel,  who  requested 

V.  Cox,  124  Ala.  448.  in  a  letter  to  the  garnishee's  counsel 

Payment   of   Witness    Fees    must   be  that    more    detailed    information    be 

shown  in    the  return.     Townsend  v.  given,  the  plaintiff  was  deemed  to  have 

Seelig,  113  Wis.  31.    See  also  Pope  v.  waived  the  rule  of  the  court,  and  the 

Kingman,  (Neb.  i90[)  96  N.  W.  Rep.  garnishee  was  held  to  be  entitled  to  a 

519;    Chicago,    etc.,    R.   Co.    v.    Van  reasonable  time  to  obtain  the  informa- 

Cleave,  52  Neb.  67;  Walsh  v,  Timlin,  tion  required.     Potts  v.  Harmer,  19  Pa. 

98  Wis.  333.  Super.  Ct.  252. 

839.    1.  Answer  as  Evidenoe.  —  See  831.    8.  Roman    v,    Baldwin,    1x9 

Ban  ville  ».  Sullivan,  11  App.  Cas.  (D.  Ala.  257. 

C  )  23.  8.  Oath  by  Oorpotation.  —  Under  the 

Hot  Svidenoo  in  Behalf  of  Garnishee.  —  Alabama  Code,  the  answer  filed  by  an 

Jefferson  County  Sav.  Bank  v.  Nathan,  agent  of  a  corporation  must  contain  an 
Ala.  1903)35  So.  Rep.  355.  affidavit  showing  that  he  is  the  duly 
830.  1.  Tarrell  v.  Guann,  105  Ga.  authorized  agent  of  the  corporation  to 
139.  See  also  Davis  v,  Rhodes,  112  make  such  answer,  and  acoiporaiion 
Ga.  106;  Philadelphia  Textile  Machin-  cannot  validate  an  answer  which  is 
ery  Co.  v.  i£tna  F.  Ins.  Co.,  9  Pa.  Dist.  faulty  in  these  particulars  by  adopting 
44;  Philadelphia  Textile  Machinery  It  as  its  own  at  a  subsequent  term. 
Co.  V.  German-American  Ins.  Co.,  9  Friedman  v,  Cullman  Bldg.,  etc., 
Pa.  Dist.  45.  Assoc.,  124  Ala.  344;  Steiner  v.  Bir ra- 
in OetHTgia.  —  See  O'Neill  Mfg.  Co.  ingham  First  Nai.  Bank,  115  Ala.  379- 
V,  Ahrens.  etc.,  Mfg.  Co.,  110  Ga.  656;  4.  Rock  v,  Collins,  99  Wis.  630,  hold- 
Atlanta  Journal  zr.  Brunswick  Pub.  Co..  ing  that  the  objection  that  the  gar- 
ni Ga.  718,  supporting  the  rule  laid  nishee's  answer  is  not  verified  is  waived 
down    in   the    first  paragraph  of  the  if  not  made  at  the  time  of  filing. 
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831.  In  Writing.  —  See  note  5. 

4.  Who  Must  Answer  —  Garniihae  PenonAlly.  —  See  note  6. 
839,  See  note  i. 

833.  6.    Certainty    and    Sufficiency  —  Fnll    and   E^iidt.  —  See 
note  I. 

834.  6.  Defenses  —  Kut  Protaot  His  Creditor.  —  See  note  2. 
83«S«  Kay  FlMd   Any  ]>flfinu«    Available  ai   Against   Defendant.  —  See 

note  2. 

Set-off  May  Be  Pleaded.  —  See  note  3. 
836.  Prior  Gamiihment.  —  See  note  I. 
Aieignment.  —  See  note  2. 

631.    6.   See  Work    v.    Waggoner  §34*      8.     Defendant's     Exemptions 

(Miss.  79(3)  35  So.  Rep.  137.  Shonld  Be  Set  Forth.  -  Black  Hills  Tel., 

6.  Personal    Examination.  —  Striking  etc  .  Co.  v.  Mitchell,   11  S.   Dak.  6is 

written  disclosures  from  the  files  and  [citing  9  Encyc.  of  Pl.  and  Pr.  834]; 

otdering  the  garnishee  to  submit  to  an  Armour  Packing   Co.  v,  Wynn,  (Ga. 

oral  examination  has  been  held  not  to  1904)  46  S    £.  Rep.  865;  Rumbold  v. 

be  prejudicial  error.     Grinnell  v.  Ni-  Supreme  Council  Royal   League,   103 

agara  F.  Ins.  Co.,  127  Mich.  19.  111.   App.   596;   Laurel   v.   Turner.   80 

633.    1,  OvrfmBXHoU'- Power  of  Court  Miss.  530;  In  re  Beals,  116  Fed.  Rep. 

to  Cite  Other  Persons,  —  By  Stat.  Minn.  530. 

(1894),  g  531 1,  it  is  provided  that  if  it  Application  of  Rule  to  Fraternal  ln~ 

appears  to  the  court  that  some  other  surance  Organization,  —  See  Rumbold 

member  or  officer  of  the  corporation  is  v.  Supreme  Council  Royal  League,  (111. 

better  acquainted   with    the    subject-  1903)  69  N   E.  Rep.  590. 

matter  than  the  one  making  disclosure,  Knst  ^^ead  to  Jnrisdietion.  —  McKio- 

the  court  may  cite  in  such  person  to  ney  v.  Mills,  80  Minn.  478,  Hedrix  v. 

make  answer  in  the  premises.    John-  Chicago,  etc.,  R.  Co.,  (Mo.  App.  1903) 

son  V.  Bergman,  80  Minn.  73.  77  S.  W.  Rep.  495;  Marx  r.  Hart,  166 

833,    1.  A.J.  Harwi  Hardware  Co.  Mo.  503;    Barbour  v.   Boyce,  9  Ohio 

r.  Klippert,  (Kan.  1903)  74  Pac.  Rep.  Dec.  332,  6  Ohio  N.  P.  425;  Weaver  v, 

354;  McCallum  v,  Morris,  179  Pa.  St.  Manville,  21   Pa.  Co.  Ct.  318;  Brewer 

427:  Galveston  Dry  Goods  Co.  v,  Blum,  v.  Button,  45  W.  Va.  106. 

23  Tex.  Civ.  App.  703;  Holloway  Seed  §35.    S.  Btatnte  of  Limitations  Kay 

Co.  V.  City  Nat.  Bank,  92  Tex.  187.  Be  Pleaded.  —  Carter  v,   Los  Angeles 

Answer  Knst  State  Paets. —  Brennan  Nat.  Bank,  116  Cal.  370. 

V,  Mclnnis.  173  Mass.  471;  Whitehill  v.  9.  See  Stephens  v.  Cox,  124  Ala.  448; 

Keen,  79  Mo.  App.  125  Daugherty  v.  Bogy,  (C.  C.  A.)  104  Fed. 

Knst  Coyer  Entire  Indebtedness.  —  See  Rep.  938. 

Banner  Cigar  Mfg.  Co.  v,  Treusch,  125  S30.    1.  A  Plea  by  the  Garnishee  that 

Mich.  265  (holding  that  it  is  the  duty  Other  Efforts  Had  Been   UnsneoessfUly 

of   the  garnishee  to  disclose  any  in-  Kade  by  the  plainiifl  to  garnishee  funds 

debtedness'of  the  defendant  to  himself,  in  the  hands  of  others  is  demuirable. 

and  his  failure  to  do  so  will  not  be  Brown  v,  Preston,  (Ky.  1899)  48  S.  W. 

excused  because  he  was  not  questioned  Rep.  974. 

in  relation  thereto);  Gallaghers.  Pngh,  8.  Bessemer  Sav.  Bank  v,  Anderson, 

(Tex.  Civ.  App.  1902)  66  S.  W.  Rep.  118.  134  Ala.  343;  Seymour  v,  Auliman,  109 

General   Denial.  —  Peterson   v.   Lake  Iowa  297;  Miller  v.  Goodman,  15  Tex. 

Tetonka  Park  Co.,  72  Minn.  263.  ^Civ.  App.  244.     Compare  People's  Bank 

When  a  garnishee's  answer  admits  v.  Smith,  75  Miss.  753. 

facts  which  clearly  establish  an  in-  Knowledge  by  Assignee  Immaterial. — 

debtedness  to  the  defendant,  such  ad-  In   Greenwich  Ins.   Co.   v.   Columbia 

mission  will  prevail  over  a  mere  gen-  Mfg.  Co.,  73  III.  App.  560,  after  laying 

eral  denial  of  such  indebtedness  con-  down  the  doctrine  of  the  text,  it  was 

tained  in  the  answer,  and  will  justify  said:    "  Nor  will  the  mere  fact  that 

a  judgment  for  the  plaintiff  notwith-  the  assignee  knew  of  the  pendency  of 

standing  such  general  denial.  Stephens  the  garnishee  proceedings  and  might 

V,  Cox,  124  Ala.  448.  have  intervened  to  assert  his  right  re- 
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83C  7.  Amendment  —  Answer  Teohnloally  D«f«eaT«,  —  See  note  3* 
837.  See  note  i. 

8.  Farther  Diflclosnrd  —  Plaintiff  Kiy  Demand.  —  See  note  2. 
Qarniahee  Kay  Make  on  Hit  Ovn  Motion.  —  See  note  3. 

83  8,  XL  GlaimavTS  —  1.  In  General  —  Right  to  Appear  Sutntory. 
—  See  notes  i ,  2. 

Claimant  to  Be  Made  Party.  —  See  note  3. 
839,  2.  DlBcloeore  by  Oamidiee  —  Garniilioe  May  Prodnoe  OatmaBt.  -~ 
See  notes  i,  2,  3. 

lieve  the  garnishee  of  the  duty  to  set  therein.     Such  a  party  can  always  pfo- 

up  in  his  answer  the  fact  of  his  having  tect  himself  by  notifying  the  garnishee 

received    information   of    the  assign-  of  his  claim;  and  the  garnishee  may 

ment.'*  likewise  protect  himself  by  stating  la 

Hotiee  of  Afttgnment  After  Answer.  —  his  answer  the  fact  of  snch  notice. 

On   the  entry  of  an   order  against  a  Thereupon  a  receiver  of  the  judgment 

garnishee  he  is  not  required  to  make  creditor  could    proceed   by  action  to 

further  disclosures  or  to  take  supple-  have    the    liability  of  the    garnishee 

mental  proceedings  because  of  a  notice  determined.    See  also  Stanley  v,  Foote, 

of    an     assignment    of    indebtedness  9  Wyo.  335. 

against  him  received  thereafter.    Peter-  8.  Tarrant  v.   Burch,   loa  111.  App. 

son  V.  Kingman,  59  Neb.  667.     See  also  393:  Chott  f/.  Tivoli  Amusement  Co., 

Adamson  v,  Frazier,  40  Oregon  273  ^2  III.  App.  244;  Schawacker  v,  Lod- 

Vador  a  Ploa  of  Hnlla  Bona  it  is  com-  dington.  83    Mo.  App.  342;    Field  v. 

petent  for  the  garnishee  to  show  an  Sammis,  (N.  Mex.  1903)  73  Pac.  Rep. 

assignment  of  assets  by  the  defendant.  617.     See  also  Smith  v.  Texas,  etc.,  R. 

Stockbridge  v,  Franklin  Bank,  86  Md.  Co.,  (Tex.  Civ.   App.   1897    39  S.  W. 

189.  Rep.  969;  Medley  v.  American  Radiator 

ATnuteocan  defend  upon  the  ground  Co.,  27  Tex.  Civ.  App.  384. 

of  rights  acquired  by  an  assignee  who  Alabama  —  Statutory  Bond.  —  When  a 

does  not  appear  as  claimant.     Hawley  claim  is  interposed  under  Civ.  Code 

V.  Hurd.  73  Vt.  122.  Ala.  (1896),  g  4141,  in  addition  to  the 

636.    S.    Roman   v,    Baldwin,    119  affidavit  required  of  the  claimant,  the 

Ala.  257;  Gerow  v.  Hyde,  (Mich.  1902)  statute  requires  the  giving  of  a  bond 

91  N.  W.  Rep.  615;  Dunn  v.   Detroit  by  such  claimant  and  each  of  these 

Sav.  Bank,  118  Mich.  547.  requirements  is  jurisdictional  andcan- 

Bai^plomsntal  Answer  Hot  Allowed. —  not  be  dispensed   with.     But   section 

After  a  garnishee  has  filed  an  answer  2200  does  not  require  the  giving  of  a 

his  right  to  answer  i^  exhausted,  and  bond,  and  the  propounding  of  the  claim 

hence  a  paper  filed  by  him   styled  a  in  writing  and  making  oath  thereto  is 

Sttpplemenial  answer  is  not  a  pleading  alone  the   jurisdictional  requirement, 

and  is  totally  ineflfectlvfr.     Bragdon  v.  Butler  v.   Savannah  Guano  Co.,  122 

Bradt,  16  Colo.  App.  65.  Ala.  326. 

987.    1.  Rocks/. Collins, 99 Wis  630.  8,  Wingo,  etc..  Shoe  Co.  v.  Johnson, 

S.  The  Miohigaa  Statate  providing  for  (Ga.  1904)  46  S.  E.  Rep.  669,  holding 

the  oral  examination  of  a  garnishee  that  the  claimant  is  not  concluded  by 

upon  short  notice  for  failure  to  answer  garnishment  proceedings  to  which  he 

satisfactorily  was  held.  In  Raniville  v,  is  not  a  party.    See  also  Bartlett  v, 

Kent  Circuit  Judge,  118  Mich.  196,  not  Willis  Mfg.  Co.,  106  111.  App.  248. 

to  apply  to  a  nonresident.  639*    1.  Chott  v,  Tivoli  Amusement 

8,  Fanning  v.  Smith,  84  111.  App.  77;  Co.,  82  III.  App.  244:  Rock  Island  Lnm- 

Dnnn  r.  Detroit  Sav.  Bank,  118  Mich,  ber,  etc.,  Co.  v.  Wichita  Fourth  Nat. 

547.'     See    also    Allen    r.    Hamburg-  Bank,  63  Kan.  768.     See  also  Bessemer 

Bremen  F.  Ins.  Co.,  121  Mich.  86.  Sav.  Bank  v.  Anderson,  134  Ala.  343. 

839.      1.    Schloredt   v.    Boyden,   g  8.  Bartlett  v.   Willis  Mfg.  Co.,  106 

Wyo.  392,  holding  that  a  third  party  III.  App.  248;  Chott  v.  Tivoli  Amnse- 

wbo  claims  the  property  or  money  in  ment  Co.,  82  III.  App.  244;  King  v. 

tbehandsof  the  garnishee  has  no  right  Carroll-Porter    Boiler,    etc.,    Co.,    74 

to  interplead   in  the  proceeding  and  Minn.  470.     See  also  Jackson  v.  Peo- 

obtaln  an  adjudication  of  his  claim  ple*s    Sav.     Bank,     120    Mich.    702; 
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840.  8.  Prooednre  —  statute  to  Be  StrioUy  Followed.  —  See  note  I. 

4.  Pleading  —  tf.  In  General.  —  See  note  3. 

841,  See  note  i. 

rUiiitiff  [OUImut]  Must  Show  Title.  —  See  notes  2,  3. 

b.  Issue  and  Trial  —  lune  is  liue.  —  See  notes  4,  5. 
849.  See  note  i. 

5.  Judgment  —  SweessAd  Plaintiff.  —  See  note  2. 
VBsueoessftil  Claimant.  —  See  note  4. 

84S.  XIL  SlTBlBavsVT  PLBADIV08— 1.  Lumfieient  Answer.— 
See  notes  i,  2,  3. 

* 

Schawacker    r.    Luddingion,   83   Mo.  4.  Norwood   v.   Voorhees,    129  Ala. 

App.  342;   Barnes  v.  Bamberger,  196  314;  Merrill  r.  Vaughan,  ii3  All.  438. 

Pa.  St.  123,  holding  that  the  payment  6.   Norwood  v.  V'o9rhee8,    I2q  Ala. 

of   money  into  court  was  not  a  con-  314.     See  also  Harlow  v.  Barilett,  96 

diiion   precedent  to  an  order  for  an  Me  294. 

interpleader.  The  Garnishee's  Answer  Is  A^mi—iiiU 

S.  Chott  V.  Tivoli  Amusement  as  ETidenoe  in  the  iiial  of  title  by  the 


Co.,  82  111.  App.  244;  Barnes  t/.  Bam-  claimant.     Butler  v.  Feeder,  130  Ala. 

berger.  196  Pa.  St.  123.  604;  Biadley  y.  T borne,  67  Minn.  281, 

M0»     1.  Rock  Island  Lumber,  etc.,  holding  that  the  garnishee's  disclosure 

Co.  V.  Wichita  Fourth  Nat.  Bank,  63  is  competent  in  iavor  ot  the  claimant, 

Kan.  768.  and  against  the  plaintiff,  to  identify  the 

t.  Louisville,  etc.,  R.  Co.  v.  Sharp,  property  to  which  the  claimant  asserts 

131  Ala.  623.  a  right. 

•tdnsieaqr  ef  Pleadings  of  Plaintiit  —  849.    1.  See  Field  v,  Sammis.  (N. 

Where  a  debt  has  been  garnished  and  Mex.  1903)  73  Pac.  Rep.  617. 

a  claim  thereto  is  interposed  by  a  third  Inry  Trial.  —  See  Maze  v.  Griffin,  6$ 

person  as  provided  by  Civ.  Code  Ala.  Mo.  App.  377^ 

(1896),  I  2200,  and  issue  is  made  up  in  %,  Where  Ho  Fund  Is  Hold  nador  tho 

the  claim  suit  as  pro^/ided  by  statute  Tmstoo  Writ  no  judgment  can  be  en- 

(Code,  g  4I43),  the  plaintiff,  on  whom  tered  directing  the  trustee  to  pay  the 

is  placed  the   burden  of  proof,  after  fund  to   the  claimant;    the  latter   is 

showing  9^frima  facie  case  may,  with-  merely    entitled    to    costs.    Wilde   «. 

out  special  plea,  show  in  rebuttal  to  Mahaney,  183  Mass.  455. 

the  case  made  by  claimant  any  facts  4.  Costs  will  ordinarily  be  awarded 

which  would  be  a  good  defense  to  the  to  the  plaintiff  against  an  unsuccessful 

claim  of  the  claimant,  whether  by  es-  claimant  when  the  interposition  of  the 

toppel  or  otherwise.    Louisville,  etc.,  (laim  has  occasioned  delay  or  expense 

R.  Co.  c.  Sharp,  131  Ala.  623.  to  the  plaintiff.    Mcserve  v.  Nason,  96 

841.    1.  The  Complaint  of  a  Claimaat  Me.  412. 

in  garnishee  proceedings  which  sets  On  an  VaanthoriaodlntMrTeBtimi  judg- 

up  his  alleged  title  to  the    property  ment  for  costs  against  the  claimant  is 

garnished  is  not  demurrable  for  failure  proper,  but  no  judgment  attempting  to 

to  allege  what  already  appeared  from  adjudicate  the  claimant's  rights  should 

the  record  in  the  action  as  to  the  gar-  be  rendered.    Stanley  v,  Foote,  9  Wyo. 

nishee  proceedings.    Smith  v.  Meyer,  335. 

84  Minn.  455*  948.    1.  Curtis  v.  Parker,  136  Ala. 

t.  Jackson  v.  People's  Sav.   Bank,  217;  Bartlett  v,  Willis  Mff.  Co.,  106 

lao  Mich.  702  \ciHng  9  Encyc.  of  Pl.  111.  App.  248:  Payne  v.  Chicago,  etc, 

AND  Pa.  840];  Meserve  v.  Nason,  96  R.  Co.,  170  111.  607;  Deffenbangh  r. 

Me.  412;  Burnham  v.  Home  Ins.  Co  ,  Andrew,  91  111.  App.  I4d:  Haxr.  Acme 

110  Mich.  588:  Conroy  v,  Ferree,  68  Cement  Plaster  Co.,  82  Mo.  App.  447; 

Minn.  325:  Racek  v.  North  Bend  First  Smith  v.  Merchant's,  etc.,  liank,  (Tex. 

Nat.    Bank,  62   Neb.  669.    See   also  Civ.  App.  1897)  40  S.  W.  Rep.  1038. 

Burnham  v.  North  British,  etc.,  Ins.  See  also  Chott  v.  Tivoli  Amusement 

Co.,  120  Mich.  499.  Co.,  82  111.  App.  244.     Compare  White- 

t.  Norwood   V.  Voo«'hees,   129  Ala,  side  v.  Longacre.  88  Mo.  App.  168. 

314;  Meserve  v.  Nason  96  Me.  412.  The  Oral  Aniwir  of  a  garolabee,  like 
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844.  2.  Denial  of  Truth  of  Answer  —  Iwim  m  in  other  Prooetdings.— 
See  notes  2,  3. 
849.  See  note  i. 

3.  Supplemental  Complaint  —  Beqviiite  in  flomt  suttt.  —  See 
note  2. 

840.  4.  Time    for    Pleading  to    Answer  —  Wifbia    Term.  —  See 
notes  2,  3. 

XIIT.  Tbial  — 1.   In  General  — Ai  in  other  Omm.  —  See 
notes  4,  5. 

a  written  aoswer,  may  be  contested  by  Kan.  (1897),  c.  95,  §  232,  raises  the  issues 
the  plaintifiF.  Roman  v.  Baldwin,  119  presented  by  the  affidavits  of  the  plain- 
Ala.  257;  Jefferson  County  Sav.  Bank  tiff  and  of  the  garnishee,  and  entitles 
V,  Nathan.  (Ala.  1903)  35  So.  Rep.  the  former  to  a  trial  of  them,  altboagh 
355.  he  has  never  filed  the  notice  of  proof 

Answer ConeliiilTe.—Stat.Okla.  (1893),  of  the  service  thereof  with  the  coact. 

g  4085,  providing  that  the  garnishee's  Logan  v,  Goodwin,  (C.  C.  A.)  104  Fed. 

answer  *'  shall   in   all   cases  be   con-  Rep.  490. 

elusive  of  the  truth  of  the  facts  therein  8.  Blum  v,  Moore,  91  Tex.  273;  Mc- 

stated,  unless  the  plaintiff  shall  within  Daniels  v.  J.  J.  Connelly  Shoe  Co.,  30 

twenty  days  serve  upon  the  garnishee  Wash.   549.     See  also   White   v,   San 

a  notice  in  writing  that  he  elects  to  Miguel,  (Tex.  Civ.  App.  1902)  66  S.  W. 

take  issue  on  his  answer/*    imports  Rep.  311. 

only  that  the  facts  stated  in  the  answer.  Statute  to  Be  Strictly  Followed.  —  Un- 

unless  traversed,  are  conclusive  for  the  der  a  statute  enacted  since  the  decision 

purpose  of  determining  the  garnishee's  cited  in  the  original  note,  the  affidavit 

liability.    Central  L.  &  T.  Co.  v.  Camp-  can  properly  be  made  by  an  attorney, 

bell  Commission  Co.,  173  U.  S.  84.  Ferguson-McKinney    Dry    Goods  Co. 

Amendment.  — The   grounds  of  con-  v.   City   Nat.  Bank,  (Tex.  Civ.  App. 
test  of  a  garnishee's  answer  may  be  1904)  78  S.  W.  Rep.  265. 
amended,  but  failure  to  allow  amend-  An    UnTerifled    TniTerse   of   a   gar- 
ment wherp  it  sets  up  the  same  grounds  nishee*s  answer  is  a  nullity.     Blum  v, 
as  were  embraced  in  the  former  con-  Moore,  91  Tex.  273. 
test  on  which  issue  had  been  joined  is  845.    1.  McDaniels  v.  J.  J.  Connelly 
harmless  error.    Curtis  v.  Parker,  136  Shoe  Co.,  30  Wash.  549. 
Ala.  217.  2.  See  Nelson  v.  Blanks,  67  Ark.  347. 

843.    S.  Herboth  Mercantile  Co.  t/.  ludioial  Votioo  of  lodgment.  —  Where 

Marre,  74  Mo.  App.  564.  a    supplemental    complaint     is    filed 

8.  M6nard  v,  Brouillet,   16  Quebec  against  the  garnishee,  and  issues  are 

Super.  Ct.148  (motion  to  strike  out).  tried  between  him  and  the  plaintiff  In 

844*   S.  See  People1s3aalirtf.  Smith,  an  action,  the  court  will  take  judicial 

75  Miss.  753.  notice  of  the  entry  of  judgment  against 

Speeial  Si^Ueatioa.  —  It  is  sufficient  the  principal^  defendant.    S.  £.  Olson 

to  allege  that  the  garnishee  has  not  Co.  v,  Brady,  76  Minn.  8. 

truly  disclosed,  but  a  written  traverse  849.  2.  Friedman  z;.  Cullman  Bldg., 

is  required  in  a  court  of  record.     Mans-  etc,  Assoc.  124  Ala.  344;  Roman  v, 

held  V.  Honduras  Co.,  66  III.  App.  558.  Dimmick,  123  Ala.  366,  holding  that  a 

WalTsr   1^   Oandihee.  —  When    the  motion  to  contest  the  garnishee's  sn- 

plaintiff  seeks,  under  a  traverse  to  the  s«ver  after  the  plaintiff  has  asked  for 

garnishee's  answer,  to  raise  issues* not  judgment  thereon  is  too  late, 

proper  to  be  raised  in  such  a  proceed-  8.  Coltingham    v.    Greely-Barnham 

ing,  and  the   issues  are  disposed  of  Grocery  Co.,  129  Ala.  200;  Roman  v. 

under  evidence  adduced   without  ob-  Dimmick,  123  Ala.  366. 

jection,  the  garnishee  waives  the  right  4.  A.    J.    Harwi   Hardware    Co.    r. 

to  object.     Liminet  v.  Fourchy,  51  La.  Klippert,  (Kan.  1903)  74  Pac.  Rep.  254. 

Ann.  1299.  6.  Jefferson  County  Sav.   Bank    r. 

ThiSsrviesef  a  Voitios  by  the  plaintiff  Nathan,  (Ala.  1903)  35  So.  Rep.  355; 
upon  the  garnishee  that  he  elects  to  Hagy  v,  Hardin,  186  Pa.  St.  428;  Con- 
take  issue  on  the  latter's  answer,  pur-  shohocken  Tube  Co.  v.  Iron  Car  Eauip- 
scant  to  the  provision  of  Gen.  Stat,  ment  Co.,  181  Pa.  St.  12s;  McCallnm 
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847.  8.  Where  to  Be  Tried  —  Whwe  PrineipU  Aetioii  li  Pwadlif  .  — 
See  note  i. 

848.  ZIV.  JuBOXSHT  Ajn>  Yebdiot  —  1.  In  Oeneral  —  vmomI 
Jodgmnit  —  See  note  i. 

Mvit  ProUet  Garniilieo.  —  See  notes  2,  3,  4. 
849.  Churiililiee  Vol  Party  to  Suit.  —  See  notes  3,  4. 

2.  When  to  Be  Bendered  —  Sabooqnont  to  Judgment  ia  FHadpel 
Mt.  —  See  note  5. 

8S0«  Votioe  to  Show  Ctnto.  —  See  notes  I,  2. 

9.  Morris,  179  Pa.  St.  427.    See  also  since  the  enactment  of  Code  N.  Car. 

Dunning  v,  Baily,  120  Iowa  729.  (1883),  gg  364,  366,  to  bring  a  sefMirate 

847.    1.  Title  Guarantee,  etc.,  Co.  action  to  procure  a  judgment  against 

cr.  Northwestern  Theatrical  Assoc.,  23  a  garnishee,  but  such  judgment,  where 

Wash.  517.  warranted,  may  be  rendered  in  an  ac- 

M8.    1.  Chicago,  etc.,   R.  Co.   v,  tion  in  which  the  garnishment  is  had. 

Van  Cleave,  52  Neb.  67.  and  will  remain  as  security  for  any 

T^utoo  Defaulted  for  Failure  to  Aniwer  judgment  that  the  plaintiff  may  re- 

IntOTOgatoriM.  —  See  Brennan  v,  Mc-  cover.  Baker  r.  Belvin,  122  N.  Car.  190. 

Innis,  173  Mass.  471.  4.  Broadway  Ins.  Co.  v,  Wolters,  138 

In  Texas,  where  not  all  of  the  ques-  Cal.  162;  Olcott  v,  Guerinck,  10  Ohio 
tions  contained  in  a  commission  to  Cir.  Dec.  131,  19  Ohio  Cir.  Ct.  32;  Bar- 
take  -  a  garnishee's  answer  are  an-  hour  v.  Boyce,  9  Ohio  Dec.  332,  6  Ohio 
swered,   no    certificate    of    failure    to  N.  P.  425. 

answer  is  necessary,  and  judgment  by  5.  Arkansas,  —  Norman  v,  Poole,  70 

default  may  be  rendered  as  for  want  Ark.  127. 

of  an  answer  without    notice  to  the  Colorado.  —  Henkle    v,    Bi-Metallic 

garnishee.    Gay   Ranch  Co.  v,   Pem-  Bank,   13  Colo.  App.  410:    Nylan  v. 

berton,  23  Tex.  Civ.  App.  418.  Renhard,  10  Colo.  App.  46.     See  also 

^*  Default  Day"  under  a  statute  au-  Latham  v.  Gregory,  9  Colo.  App.  992, 

thorizing  judgment  **on  or  after  default  Georgia,  —  Dent  v.  Dent,  118  Ga.  853. 

day  "  against   the  garnishee  for  the  See  also  Holbrook  r.  Evansville,  etc., 

full  amount  of  the  judgment  against  R.  Co.,  114  Ga.  i;  Davis  v,  Rhodes, 

the  defendant,  unless   the   garnishee  112  Ga.  106;  Jarrell  v,  Guann,  105  Ga. 

shall  have  previously  filed  a  full  and  139;  Southern  R.  Co.  v.  Newton,  106 

complete  answer,  means  the  default  Ga.  566. 

day  coming  next  after  the  answer  is  Illinois,  —  Bank    of    Commerce   v. 

filed.     McDowell    v.   Bell,   (Tex.   Civ.  Franklin,  88  111.  App.   198.    See  also 

App.  1898)  46  S.  W.  Rep.  400.  Kirk  v.  Elmer,  etc..  Agency,  171  111. 

2.    Williamson    v,    Oklahoma    Nat.  207. 

Bank,  7  Okla.  621  [citing  9  Encyc.  of  Kansas,  —  Levis-Zukoski  Mercantile 

Pl.  and  Pr.  848];  rieldr/.  Sammis,  (N.  Co.  v.  Exchange  Nat.  Bank,  63  Kan. 

Mex.  1903)  73  Pac.  Rep.  617.     See  also  550. 

Pullman  v.  Railway  Equipment  Co.,  Missouri.  —  Hauptman  v.  Richards, 

73  III.  App.  313.  85  Mo.  App.  188. 

t.   "Williamson    v,    Oklahoma    Nat.  Ohio. — Olcott  v.  Guerinck,  10  Ohio 

Bank,  7  Okla.  621,  citing  9  Encyc.  of  Cir.  Dec.  131,  19  Ohio  Cir.  Ci.  32. 

Pl.  and  Pr.  848.  Texas.  — Shoemaker  v.  Pace,  (Tex. 

4.    Williamson    v.    Oklahoma    Nat.  Civ.  App.  1897)  41  S.  W.  Rep.  498. 

Bank,  7  Okla.  621,  citing  9  Encyc.  of  S50.    1.  O'Connor  v.  Levystein,  136 

Pl.  and  Pr.  848.  Ala.  440.     See  also  Am  merman  r.  Vos- 

840.  8.  Nelson  v.  Blanks,  67  Ark.  burg,  loi  Iowa  472;  Hyde  9.  Chad  wick 
347;  Barbour  v.  Boyce,  9  Ohio  Dec.  (Mich.  1903)93  N.  W.  Rep.  616. 
332.  6  Ohio  N.  P.  425  (holding  chat  the  Nonresident  Befendant  —  Th^  Alabama 
recovery  of  a  judgment  against  the  statute  providing  that  notice  shall  be 
defendant  is  not  a  prerequisite  to  the  given  to  the  defendant  does  not  apply 
entry  of  such  an  order);  Ad  am  son  v.  to  a  defendant  who  is  a  nonresident, 
Frazier,  40  Oregon  273;  Holloway  Seed  since  one  object  of  notice  is  to  give  to 
Co.  V.  City  Nat.  Bank,  92  Tex.  187.  the  defendant  a  right  to  claim  his  ex- 
lb  Vortli  Oarolina  it  is  not  necessary,  emption,  wtilch  right  is  not  granted  to 
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8«ll.  8.  Yerdiot.  —  See  note  2, 

859.  4.  Amount  of  Judgment  —  should  Cormpoiid  with  dAim.  —  See 
note  2. 

5.  Form  and  Recitals.  —  See  note  4. 

853.  XV.  EXECITTIOV.  —  See  note  3. 

855.  XVI  Gaehishiisvt  as  Stat  of  Othee  Pbooeedivos  — 
8.  Effect  upon  Prior  Suits  — ^2.  In  Same  Jurisdiction. — See 
note  2. 

857.  3.  Effect  upon  Subsequent  Suits  —  a.  In  Same  Jurisdic- 
tion —  Oroand  for  Stay  of  Prooeadingi.  —  See  notes  I,  2. 

b.  In  Foreign  Jurisdiction.  —  See  note  4. 

858.  See  note  i. 

XVU  Costs  — 1.  Oarnishee's  Liability  For — a.  In  Gen- 
eral. —  See  note  2. 

869.  8.  Sight  of  Garnishee  to  Costs  —  a.  In  General.  —  See 
note  3. 

nonresidents.     Georgia,  etc.,  R.  Co.  r.  A  pp.  304,  which  cases  support  also  the 

StoUenwerck,  122  Ala.  539.  preceding  statement  of  the  text  para- 

Conrt  Maj  Hot  IncreaM  Amount  of  Con-  graph, 

ditioned  Judgment.  —  Howe  v.  Meikle,  4.  A  Judgment  Eendered  in  Favor  of 

96  HI.  App.  284..  the  Attorney  of  the  garnishee  for  a  cer- 

MO*    2.  Bell  V,  Philadelphia  Bind-  tain  sum  as  attorney's  fees  is  incorrect 

ing,  etc  ,  Co.,  10  Pa.  Super.  Ct.  38.  in  form;  it  should  be  in  favor  of  the 

AdmiMion  Mnit  Be  Unqualified.  —  Jef-  garnishee,  for  his  costs,  including  the 

ferson  County  Sav.  Bank  v,  Nathan,  attorney's  fee.     Smith  v.  Texas,  etc., 

(Ala.  1903)  35  So.  Rep.  355;  Bragdon  R.  Co.,  (Tex.  Civ.  App.  1897)  39  S.  W. 

V.  Bradt,  16  Colo.  App.  65:  Streeier  v.  Rep.  969. 

Gleason,  120  Iowa  703;  Kerr  z/.  Edging-  853.     8.   Schloredt    v.    Boyden,    9 

ton,  106  Iowa  68;  McLean  v,  S worts,  Wyo.  392. 

69  Minn.  128;  Martin  v.  Throckmorton,  But  in  Vebraaka.  —  See  Peterson  v. 

15   Pa.  Super.  Ct.  632;  Bell  v,  Phila-  Kingman,  59  Neb.  667,  supporting  the 

delphia    Binding,    etc.,    Co.,    10   Pa.  doctrine  of  the  original  note. 

Super.    Ct.    38;    Cross    v.    Standard  In    Kansas    a    judgment    rendered 

Granite  Co.  Quarries,  9  Pa.  Dist.  557;  against  a  garnishee  that  he  pay  money 

Wilson  V.  Merwine,  20  Pa.  Co.  Ct.  171;  into  court  to  be  applied  in  payment  of 

Importers',  etc.,  Nat.  Bank  v.  Lyons,  a  judgment  held  by  the  plaintiff  against 

IQ3  Pa.  St.  479;  McCallum  v.  Morris,  the  principal  defendant  is  enforceable 

179   Pa.   St.   427;   McDowell   v.   Bell,  like  any  other  money  judgment.     A. 

(Tex.  Civ.  App.   1898)  46  S.  W.  Rep.  J.   Harwi  Hardware  Co.  v,   Klippert, 

400.  (Kan.  1903)  74  Pac.  Rep.  254. 

IMitioot    Admission     Unnecessary.   —  §55.    2.  See  Cotton's  Estate,  6  Pa. 

Cummins  v.   Christie,    179  Mass.  74;  Dist.  268. 

Boston,  etc.,   R.  Co.  v.  Wade,  (C.  C.  957.     1.  Baltimore,  etc.,  R.  Co.  v, 

A.)    87     Fed.     Rep.    792;    Ferguson-  Adams,  159  Ind.  688.  See  also  Gilchrist 

McKinney  Dry  Goods  Co.  v.  City  Nat.  v.   Cowley,    181   Mass.  290;   McCord- 

Bank.  (Tex.  Civ.  App.  1903)  71  S.  W.  Brady  Co.  v.  Mills,  8  Wyo.  258, 

Rep.  604  (instruction  for  plaintiff).  2.  See  McCord-Brady  Co.  v.  Mills.  8 

Judgment  on  Supplemental  Disclosure  Wyo.  258. 

Proper.  —  Allen    v.    Hamburg-Bremen  4.  Compare    Lancashire    Ins.   Co.  v. 

F.  Ins.  Co.,  121  Mich.  86.  Corbetts,  165  111.  592. 

851*    2.  Waiver.  —  The  necessity  of  85§.    1.  Lancashire  Ins.  Co.  v.  Cor- 

naming   each    article    and  the  value  betis,  165  111.  592.    See  also  Greenwich 

thereof  in  a  verdict  against  a  garnishee  Ins.  Co.  z/.  Columbia  Mfg.  Co.,  73  111. 

may  be  waived  by  stipulation.     Marx  App.  560. 

V.  Hart,  166  Mo.  503.  2.  Patterson  v.  Seeton,  19  Tex.  Civ. 

859.    2.  Turner  v,  Adams,  39  Fla.  App.  430. 

66;  Plowman  v,  Easton,  15  Tex.  Civ.  869.    8.  Wanamaker  r.  Fitzpatrick, 
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865.  See  note  i. 

b.  Taxation— (i)  Haw  Taxed— hM\MW^n%^^  —  See 
note  3. 

(2)  Amount.  —  See  note  4. 
864.  See  note  i. 

"  B«uoBAbU  XxptBiM."  —  See  note  2. 
sua.  c.  Who  Liable  For  —  piaintur.  —  See  note  2. 

S.  Claimant's   Costs — a.  Liability    For  —  Jndganit  ^ 
Ptflralt  —  See  note  5. 

866.  b.  Right  to.  —  See  note  i. 

ZVIIL  Appeal  —  1.  Sight  of  Appeal  —  See  note  2. 

807.  lud^ent  in  Main  Action.  —  See  note  I. 

S.  Appealable  Judgments  or  Orders.  —  See  note  2. 

10  Pa.  Dist.  291;  Beatly  v.  Duffy,  24  Ins.  Co.  v,  Muskegon  Circuit  Judge, 

Pa.  Co.  Ct.  559;  Barnes  v.  Bamberger,  117  Mich.  319;  Beatty  v.  Duffy,  34  Pa. 

196  Pa.  St.  123;  Dowling  v.  Fire  Assoc,  Co.  Ct.  559. 

102  Wis.  383.  2.  New  York  Finance  Co.  v.  Potter, 

IMiMliitton   of  Proceodingf.  —  Where  126  Fed.  Rep.  432. 

garnishment  proceedings  are  dismissed  Under  the  Tozai  Btatnte  providing  that 

because  of  insufficient  service  to  give  where   the  answer  is  contested  costs 

jurisdiction  to  the  court,  the  garnishee  shall  abide  the  issue,  a  garnishee  who 

does  not  lose  his  allowance  for  expenses  fails  to  cite  in  the  defendant,  but  makes 

incurred  because  of  failure  to  discover  the  defense  on  his  own  answer  and 

and   show  the  defect  in    the    service  loses,  is  not  entitled  to  an  attorney's 

previously.    Shot  well  v.  Wren,  85  Mo.  fee.     Reid  v.  Walsh,  (Tex.  Civ.  App. 

App.  151.     See  also  Cotzhausen  v.  H.  1901)  63  S.  W.  Rep.  940. 

W.  Johns  Mfg.  Co.,  107  Wis.  59.  SM«    8.  See  Buckingham  v.  Shoyer, 

Appeal  — Indgmont  Against  Oarniihoe  86  III.  App.  364. 

Beversad  on  AppoaL  —  A  garnishee  who  6.  Meserve  v,  Nason,  96  Me.  412. 

is  successful  on  appeal  from  a  judg-  866.    1.  Buckingham  v.  Shoyer,  86 

ment  against  him  is  entitled  10  aitor-  111.  App.  364. 

ney*s  fees  even  though  the  plaintiffs  8.  Donaldsons/.  Security  Trust,  etc., 

withdrew  from  the  trial  in  the  appel-  Co.,  (Ky.  1900)  56  S.  W.  Rep.  424,  hold- 

late  court  and  admitted  that  they  had  ing  that  an  appeal  should  not  be  dis- 

00  cause  of  action.     Fife  v.   Nether,  missed  because  subsequently  the  law 

lands  F.  Ins.  Co.,  (Tex.  Civ.  App.  1901)  was  changed  so  as  to  cut  off  appeals  in 

61  S.  W.  Rep.  160.     See  also  Dowling  this  class  of  cases 

V.  Fire  Assoc,  102  Wis.  383.  867.    1.  Union  Nat.  Bank  v.  Hyams. 

863.     1.   Lummis    v.    Big    Sandy  50  La.  Ann.  mo;  Western  Homestead, 

Land,  etc.,  Co.,  188  Pa.  St.  27.  etc.,  Co.  v,  Albuquerque   First   Nat. 

t.  Goats  Part  of  Indgment.  —  See  Smith  Bank,  9  N.  Mex.  i. 

V.  Texas,  etc,  R.  Co.,  (Tex.  Civ.  App.  8.  Indgmonts  or  Ordors  Hold  Votllaal. 

1897)  39  S.  W.  Rep.  969.  —  In  Butterfield  v.  Briggs.  92  Me.  49, 

4.  See  Cotzhausen   v,  H.  W.  Johns  it  was  held  that  a  default  judgment 

Mfg.  Co.,  107  Wis.  59.  against  a  trustee  is  not  final,  and  the 

Bnt  in  Wiaoonain  it  has  been  held  that  trustee  is  not  entitled  to  a  writ  of  error 

coots  should  be  taxed  and  allowed  to  until  after  judgment  in  the  scire  f ados 

the  garnishee  as  prescribed    by    the  suit. 

general  statute,  and  the  court  has  no  A   proceeding    by    garnishment  to 

discretion  to  limit  the  amount  thereof  reach  nonleviable  property  or  assets 

to  a  fixed  sum.    Dowling  v.  Fire  Assoc,  formerly  reached  by  a  creditor's  bill  is 

102  Wis.  383.  essentially  equitable  and    cannot    be 

964.     1.   U.  S.   Life   Ins.    Co.    v,  reviewed  by  writ  of  error.     Farmers  F. 

Muskegon  Circuit  Judge,   117  Mich.  Ins.  Co.  v.  Conrad,  102  Wis.  387. 

319.     Compafe  McCarty  r.  Nugent,  176  An  order  refusing  a  motion  to  strike 

Mass.  124.  out  a  garnishee's  claim  of  exemptions 

AllowaaooofOonnsolFooi.  — U.S.  Life  and  render  judgment  against  him  is 
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868.  See  note  i. 

869.  8.  Who  Kay  Appeal  —  etnerally.  —  See  note  2. 

871.  4.  What  Errors  Considered  on  Appeal  — a.   NECESSITY 
FOR  Exceptions.  —  See  notes  2,  3. 
879.  b.  Must  Appear  from  Record.  —  See  notes  4,  5. 
6.  Contents  of  Record.  —  See  note  7. 

873.  Answer  of  Garnishee.  —  See  note  I. 

874.  8.  Action  npon  Record  in  Appellate  Court  —  See  note  2. 
87tS.  Uicretion.  —  See  note  2. 

9.  Certiorari.  —  See  note  3. 

10.  Effect  of  Appeal  qf  Principal  Action  —  By  Bttadaat.  — 
See  note  9. 

not  appealable.    Chamberlain  v.  Mo-  way  Ins.  Co.  v.  Wolters,  128  Cal.  163. 

bile  Fish,  etc.,  Co.,  137  Ala.  187.  Compare  Walcott  v,  Richmao,  94  Me. 

Ad  order  which  directs  payment  by  364. 

the   garnishees  and  discharges  them  979*    4.  Stover  v,  Adams,  114  Ga. 

from  liabilliy  is  final  against  a  claimant  171 ;  Old  Second  Nat.  Bank  v,  Williams, 

who  intervenes  but  fails  to  appeal  from  112  Mich.  564. 

such  order.    Thomas  v.  Clark  County  6.  Old  Second  Nat.  Bank  v,  Williams. 

Nat.  Bank,  103  Ky.  335.  112  Mich.  564. 

86§.    1.  Cases  in  Which  Appeal  Will  7.  Norman  v.  Poole,   70  Ark.    127, 

Lie.  —  An  order  discharging  funds  gar-  holding  that  it  is  not  necessary  that 

nished  in  the  case  is  an  order  modi-  the   judgment  against    the    principal 

fying  a  pro^risional   remedy,   and    is  defendant  should  be  copied  in  full  in 

therefore  reviewable.    Reighart  v.  Har-  the  record,  but  it  should  appear  upon 

ris,  5  Kan.  App.  461.  the  record  in  some  way  that  a  jndg- 

An  order  discharging  the  garnishee  ment  has  been  rendered  against  the 

is  final    and    appealable.     Steiner    r.  defendant. 

Birmingham  First  Nat.  Bank,  1x5  Ala.  873.    1.  But  in  De£fenbaugh  v.  An- 

379.    See  also  Sprague  v,  Auffmordt,  drew,  91  111,  App.  142,  it  was  held  that 

183  Mass.  7.  the  interrogatories  propounded  to  gar- 

An  order  of  a  justice  of  the  peace  nishees  and  their  answers  thereto  are 

was  held,  in  Cunningham  r.  Kansas  part  of  the  record  without  being  made 

City,  etc.,  R.  Co.,  60  Kan.  268,  reversing  so  by  a  bill  of  exceptions. 

7  Kan.  App.  47,  to  be  final  and  ap-  §74.    8.  Meserve  r.  Nason.  96  Me. 

pealable.  412;  Walcott  v.  Richman,  94  Me.  364. 

8M.    8.  A  Garnishee  Is  Kot  a  Keoes-  S75.    8.  Wattles  v,  Wayne  Circuit 

■ary  Pijrty  to  an  appeal  by  the  plaintiff  Judge,  119  Mich.  356. 

where  he  has,  by  stipulation,  been  re-  8.  See  Broadway  Ins.  Co.  v,  Wolters, 

leased  from  the  liability  of  having  a  128  Cal.  162. . 

judgment  rendered  against  him.    Reig-  9.  See   Edwards  r.   Nordholm,    116 

hart  V,  Harris,  5  Kan.  App.  461.  Ala.  220;  Phillips  v.  Wait,  105  Ga.  848; 

S71.    8.  See  Stover  v.  Adams,  114  Bank  of  Commerce  v.  Franklin,  88  111. 

Ga.  171.  App.    198;  Wattles  v,  Wayne  Circuit 

t.  AppUeation  of  Claiouuit  —  Broad-  Judge,  119  Mich.  356. 
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GAS  AND  GAS  COMPANIES. 

878.  L  ACTIOVS  BT  Gas  COXPAKISS  —  Iignaetion.  —  See  note  2. 
[Seplovin.  —  See  note  2a.] 

U  ACTIOVS    AOADTST    OaS  COXPAKISS  —  Injanotioii.  —  See 

note  3. 

MandAmnB.  —  See  note  5> 

879.  Jilt  —  Contributory  VogUgonee.  —  See  note  I. 

8T8*    8.  A  CompUlnt  to  Ei^join  tho  C\.  21.    See  also  Coy  v,  Indianapolis 

Bafinroement  of  an  Ordinaaoe  Fiziiig  BatM  Gas  Co,   146  Ind.  655,  and   Indiana 

need  not  allege  that  the  prices  charged  Natural,  etc.,  Gas  Co.  v,  Anthony,  26 

were  reasonable.     Noblesville  v.  No-  Ind.  App.  307. 

blesville  Gas,  etc.,  Co.,  157  Ind.  162.  6.  Mackin  v.   Portland  Gas  Co.,  38 

Beitraixiing  Inteorferenoe  with  Motors.  Oregon  120. 

—  An  injunction  may  be  maintained  to  Soliof  in  Equity.  —  That  an  unlawful 

prevent  an  unauthorized  interfeience  refusal  to  furnish  gas  brings  the  case 

with  meters.     Blondell  c^.  Consolidated  within  equitable  jurisdiction,  see  Cor- 

Gas  Co.,  89  Md.  732.  bet  v.  Oil  City  Fuel  Supply  Co.,  21  Pa. 

2a,  Boplovin  is  a   proper  action    to  Super.  Ct.  So. 

recover  a  meter.     Detroit  Gas.  Co.  v.  b79.     1.  Whero    Contributory  VogU- 

MoretonTruck, etc.,Co.,  Ill  Mich  40T.  gence  Must  Bo  KegatiTod   (see    article 

8.  Gallagher  v.  Equitable  Gaslight  Contributory  Negligence,  vol.  5,  p. 

Co.,  (Cal.  1904)75  Pac.  Rep.  329;  Rich-  4).   A  complaint  against  a  gas  company 

mond  Natural  Gas  Co.  v.  Clawson,  155  for  setting  fire  10  a  house  is  insufficient 

Ind.  659:  Corbet  v.  Oil  City  Fuel  Sup-  if  it  fails  to  show  negligence  by  the 

ply  Co.,  21  Pa.  Super.  Ct.  80.  defendant  and  a  laclc  of  negligence  by 

Diiputflo  Botwoon  Company  and   Con-  the  plain  tifif.     I  bach    v.    Huntington 

snmer.  —  See  Mackin  v.  Portland  Gas  Light,  etc.,  Co.,  23  Ind.  App.  281. 

Co.,  38  Oregon  120.  Vegligontly  Cauiing  Explosion.  —  For 

I^junetion  to  Compel  Oao  Company  to  an  example  of  a  complaint  held  to  be 

Agroo  on  Boasonable  Batfli.  —  See  Toledo  sufficiently   definite   in  an   action    for 

V.  Northwestern  Ohio  Natural  Gas  Co.,  damages  resulting  from  an  explosion 

8  Ohio  Dec.  277,  holding  the  petition  caused  by  a  gas  pipe  laid  on  the  sur- 

to  be  insufficient.  face  of  a  highway,  see  Indiana  Natural, 

An  Iigunotion  by  a  City  in  behalf  of  etc..  Gas  Co.  v.  McMath,  26  Ind.  App. 

the  inhabitants  to  restrain  a  gas  com-  154. 

pany  from  violating  its  duty  by  charg-  Sufficient  Alltgation.  —  In  an  action 

ing  excessive  rates  was  sustained  in  for  damages  resulting  from  an  explo- 

Muncie  Natural  Gas  Co.  V.  Muncie,  160  sion,   an   allegation  that  the  plaintiff 

Ind.  97.  was  '*  without  any  fault  or  negligence 

Iigunotion  to  Boitrain  Exooitive  Flow  on  his  part "  was  held,  in  Alexandria 

of   Oao.  —  Where    an    injunction   was  Min.,  etc.,  Co.  v,  Irish,  16  Ina.  App. 

sought  to  restrain  the  transporting  of  534.  to  be  sufficient, 

gas  at  an  unnatural  pressure,  and  it  Voooisity  of  Alleging  Knowladgo.  —  In 

was  not  charged  that  an  additional  flow  an  action  against  a  gas  company  for 

was  induced  by  means  of  the  appli-  injuries  resulting  from  a  known  negli- 

ances,  or  that  such   flow   necessarily  gent  defective  condition  of  its  pipes,  it 

followed,  the  complaint  was  held  to  be  was  held  to  be  unnecessary  to  aver 

insufficient.     Manufacturers  Gas,  etc.,  that  it  knew  that   gas  was  escaping 

Co.  V.  Indiana  Natural  Gas,  etc.,  Co.,  from  the  pipes.     Alexandria  Min.,  etc, 

156  Ind.  679.  Co.  V,  Irish.  16  Ind.  App.  534. 

A  Tort  Action  for  Damagoo  for  cutting  Declaration    Charging   Hogligonoe   in 

off  the  supply  of  gas  without  notice  was  Introducing  Oao  into  nouio  Hdd  to  Bo 

held  to  be  maintainable  in  Hoehle  v,  Insuffldont.  —  Smith  v,  Pawtucket  Gas 

Allegheny  Heating  Co.,  5  Pa.  Super.  Co.,  24  R.  I.  292. 
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GENERAL  ISSUE. 

889.  I  DXTIVITIOV.  —  See  note  i. 

IsMiplM.  —  See  note  3. 

n.  Whev  Peopee  Pleadieo.  —  See  note  S- 
88S.  lU  Effect  as  Admissiok.  —  See  notes  i,  2. 

17.  Special  Pleas  Amottetieo  to  Oseseal  Issirs.  —  See 
note  3.    See  also  Pleas  at  Law. 
884.  See  note  i. 


1.  McGheet/.  Cashin.  i3oAIa.  S.  Stewart  v.  Smith,  (Me.    1903)  56 

561;  Thornton   v,   Dwigbt  Mfg.   Co.,  Atl.  Rep.  401;  Eim  CityClubv.  Hovres, 

120  Ala.  653;  Standard  Loan,  etc.,  Ins.  92  Me.  211. 

Co.  V,  Thornton,  97  Tenn.  i;  Ridgeley  Defendant's     Charaoter    Admitted.   — 

V.  West  Fairmont,  46  W.  Va.  445.  Stewart  v.  Smith,  (Me.  1903)  56  Atl. 

IMstlnetion  Between  General  lisne  and  Rep.  401. 

Plea  Prescribed  bj  Georgia  Statute.  —  See  8.  Bloom tngton  Canning  Co.  v.  Union 

Ocean  Steamship  Co.  v,  Anderson,  112  Can  Co.,  94  III.  App.  62;  Granite  Bldg. 

Ga.  835.  Corp.  v.  Greene,  (R.  I.  1904)  57  Ail. 

Bearing  on  the  Seope  of  the  Plea  "Hot  Rep.  649;  Cole  v,  Lippitt,  23  R.  I.  541. 

Goilty/'  see    Cumberland   Telephone,  See  also  Ruddy  v,  Philadelphia,  etc.. 

etc..  Co.  V.  Floyd,  (Tenn.  1904)  79  S.  Coal,    etc.,    Co.,    70    III.    App.    320; 

W.  Rep.  795.  Boyden  v,  Fitchbarg  R.  Co.,  70  Vt. 

5.  Yarioos  Pleas  Ennmorated.  —  Stan-  125. 

dard  Loan,  etc.,  ins.  Co.  v.  Thornton,  That  a  Speeial  Plea  Alleging  Faots  For- 

97  Tenn.  i.  missible  under  the  General  Issne  may  be 

6.  Whether   an  Aotion  Is   Premature  proper,  see  Noble  v.  Travelers'   Ins. 
cannot  be  determined  by  the  general  Co.,  (N.  J.  1901)  51  Atl.  Rep.  622. 
issue.    American  Merchants*  Mfg.  Co.  Leave  to  File  Speeial  Pleas  will  be  de- 
er. Kmtrowitz,  77  III.  App.  155.  nied  where  the  general  issue  pleaded 

Former  EoooTorj,  Diioharge,  and  Satis-  will  cover  the  same  facts.     Richmond 

fttetion  have  been  held  admissible  in  Union  Pass.  R.  Co.  v.  New  York,  etc., 

certain  cases  under  the  general  issue.  R.  Co.,  95  Va.  386.    See  also  Engelke, 

See   Kapiscbki  t/.  Koch,    180  111.  44;  etc.,  Milling  Co.  t/.  Grunthal,(Fla,  1903) 

Ridgeley  v.   West    Fairmont,  46    W.  35  So.  Rep.  17;  Dillon  Beeb's  Son  v. 

Va.  445.  Eakle,  43  W.  Va.  502. 

General  Issue  and  Tender.  —  A  party  Effect  of  Filing  Special  Pleas.  —  In  Mc- 

cannot  plead  partial  tender  and  at  the  Ghee  v,  Cashin,  130  Ala.  561,  it  was 

same  time  the  general  issue.    Jo  Da-  held  that  filing  special  pleas  of  con- 

viess  County  v.  Staples,  108  III.  App.  tributory    negligence  did    not    waive 

539.  the  general  issue  or  the  necessity  for 

nie  General  Issue  with  Eotice  of  Speeial  proof    which  that    plea   cast  on    the 

Matter  and  Pleas  cannot  be  pleaded  at  plaintiff. 

the  same  time  in  Illinois,     Wyatt  v.  General  Issue  Hot  Waired  by  PlMS  of 

Dufrene,  106  III.  App.  214.  Jostifleation.  —  Derby    Cycle    Co.    v, 

8§3.   1.  WaiTsr.  —  In  Green  v.  Shaw,  White,  64  III.  App.  245. 
66  III.  App.  74,  it  was  held  that  by  8§4.   1.  Pleas  KotEeeeosarily  Amount- 
pleading  the  general  issue  the  defend-  ing  to  General  Issue.  —  Noble  v.  Travel- 
not  waived  his  right  to  insist  on  the  ers*  Ins.  Co.,  (N.  J.  1901)  51  Atl.  Rep. 
plaintiff's  proving  his  joint  liability.  622. 

688 


GUARDIANS, 

890.  I  ApponrnaurT  —  1.  Jariadiction  to  Appoint  —  a.  Origin 

OF  Jurisdiction  in  England  —  Chancery  Jurisdiction.  — 
See  note  i. 

8*a,  b.  Jurisdiction  in  United  States  — (2)  furisdiction 
by  Statute.  —  See  note  3. 

89S.    See  notes  i,  2,  3. 

894.  c.  Jurisdiction  Determined  by  Residence.  —  See 
notes  I,  2,  3. 

990.    1.  Sproale  v,  Davies,  69  N.  See  also  Hopkias  v.  Howard,  so  R. 

Y.  App.  Div.  50a;  Batterick  v,  Richard-  I.  394. 

son's  Guardianship,   39  Oregon    246,  894.    1.  Kelsey  v.  Green.  69  Conn, 

each  citing  9  Encyc.  of  Pl.  and   Pr.  291;  Estridge  v.   Estridge,   76  S.  W. 

890.  Rep.  iioi,  25  Ky.  L.  Rep.  1076;  Louis- 

999.    t.  la  Kentnoky  the  criminal  ville,  etc.,  R.  Co.  v,   Kimbrough,  7V 

division  of  the  Circuit  Court  may  ap-  S.  W.  Rep.  229,  24  Ky.  L.  Rep.  2409; 

point  a  committee  for  one  of  unsound  Cox  v.  Boyce,  15?  Mo.  576,  holding  that 

mind.    Oster  v.  Meyer,  67  S.  W.  Rep.  it  will  be  presumed  that  the  court  mak- 

851,  23  Ky.  L.  Rep.  2455.  ing  the  appointment   heard  evidence 

In  Ohio.  —  State  v.  Madden,  12  Ohio  and  found  facts  to  justify  its  action; 

Dec.  83.  In  re  Canady,  7  Ohio  Dec  285,  4  Ohio 

993.    1.  White  v.  Strong,  75  Conn.  N.  P.  403,  under  a  statute  requiring 

308,  as  to  the  jurisdiction  of  the  pro-  residence  of  an  idiot  to  give  jurisdic- 

bate  court.  tlon  to  appoint  a  guardian. 

8.  Matter  of  White,  40  N.  Y.  App.  -  Oitiieiiship   or   Vationalitgr.  —  As   to 

Div.  165,  affirmed  N.  Y.  (1899)  55  N.  £.  tribal  Indians  under  the  control  of  the 

Rep.  iioi,  as  to  the  concurrent  juris-  government,  living  on  their  reserva- 

diction    of    the   Supreme  Court    and  tion,  the  state  laws  are  inapplicable, 

the    Surrogate's    Court;     Matter    of  and  the  state  court  cannot  appoint  a 

Bellenger,  (Supm.    Ct.    Spec.   T.)    32  guardian  for  one  of  them.     Peters  v. 

Misc.  (N.  Y.)  414,   holding    that    the  Malin,  iii  Fed.  Rep.  244;  In  re  Lelah« 

County  Court  and  the  Supreme  Court  Puc-Ka-Chee,  98  Fed.  Rep.  429. 

have  concurrent  juiisdictlon  to  appoint  The  Bosidoaoe  of  tho  Adoptivo  Panat  is 

a  committee  of  a  lunatic,  and  that  the  the  residence  of  the  child.     Matter  of 

jurisdiction  of  the  court  first  exercising  Taylor,  131  Cal.  180. 

it  is  exclusive.  8.  Weniz's  Appeal,  76  Coon.  405. 

Intorfsronoo  by  Court  of   Chanoerj.  —  Somldl  Fixod  by  That  of  Panat,  -* 

In  New  Jersey^  where  the  jurisdiction  Modern  Woodmen  of  America  v.  Hes> 

of  the  Orphans*  Court  has  attached  the  ter,  66  Kan.  129. 

Court  of  Chancery  will  not  enjoin  the  8.  Randall  v.  Wads  worth,   130  Ala. 

proceeding  there.     Brown  v.   Wallis,  633;  Matter  of  Henning,  128  Cal.  214, 

63  N.  J.  Eq.  791.  applying  the  rule  to  uphold  the  jurls- 

t.  Coodltioa  Prooedont  —  A^judloation  diction  of  the  court  in  California  to 
of  F^^l^w***  of  Condltioiis.  —  The  probate  appoint  a  successor  to  a  resigned  guard- 
court  is  without  jurisdiction  to  appoint  ian,  where  the  minors  had,  before 
a  guardian  of  an  adult  until  it  has  been  such  resignation,  been  removed  to 
duly  found  and  determined  by  a  jury  another  state  under  an  order  of  court 
that  the  person  is  an  idiot,  or  of  un-  permitting  it  but  providing  that  they 
sound  mind,  or  a  habitual  drunkard,  were  to  remain  until  the  farther  order 
and  incapable  of  managing  his  own  of  the  court. 
•£fairs.   Manin  tr.  Stewart,  67  Kan.  424.  DomioU  of  Vatnral  Tittriz.  —  The  court 
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896.  d.  Jurisdiction  Determined  BY  Situs  OF  Property. 

—  See  note  i. 

897.  8.  Who  Kay  Apply.  —  See  note  2. 

8.  Application  —  a.  Form   and   Sufficiency.  —  See 

note  3. 

999,  See  note  2. 

900.  4.  Notice  of  Hearing  —  ^.  Appointment  for  Insane 
Persons  and  Incompetents.  —  See  notes  i,  2. 

901.  b.  Appointment  for  Infants.  —  See  notes  2,  3. 
009.  c.  Form  and  Sufficiency.  —  See  notes  i,  2. 

of  the  parish  of  the  mother's  domicil  Dec.  85  [citing  9  Encyc.  op  Pl.  and 

may  appoint  and  confirm  her  as  natural  Pr.  901,  and  supporting  the  first  two 

tutrix.    Jewell  v,  De  Blanc,  110  La.  810.  statements  of  the  text  paragraph];  Ex 

M6.    1.  People  v.  Medarl,  166  111.  /.   Becknell,   119  Cal.  496;    Matter  of 

348,  affirming  63  111.  App.  ill,  cited  in  Jacquei,  (Surrogate  Ct.)40  Misc.  (N.  Y.) 

the  original  note;  McVaw  v»  Shelby,  575  [requiring  notice  to  ihe  father  of 

75  S.  W.  Rep.  327,  35  Ky.  L.  Rep.  309,  an  application  for  the  appointment  of 

under  a  statute  governing  cases  where  another,  on  the  petition  of  the  mother], 

the  infant  is  a  nonresident;  Brown  v.  Waiver.  —  Appearance  and  motion  to 

Wallis,  63  N.  J.  Eq.  791.  vacate  the  appointment  may  operate 

tttns  Following  Domieil.  —  A  benefit  as  a  waiver  of  notice.  Phillips's  Es. 
certificate  has  its  legal  situs  in  the  state  tate.  16  Pa.  Super.  Ct.  330. 
of  the  domicil  of  the  minor  and  where  Where  the  Parent  It  tiie.  Ajiplioant, 
the  certificate  is  suaole,  and  the  mere  necessarily  notice  to  him  is  not  re- 
presence  of  the  paper,  which  merely  quired.  Asher  v.  Yorba,  125  Cal.  513. 
evidences  the  property  right  adhering  8.  Matter  ot  Eikerenlcotter,  126  Cal. 
to  the  debt,  in  another  state  will  not  54,  holding  that  the  statute  requiring 
authorize  the  appointment  of  a  guard-  notice  to  the  person  having  the  custody 
fan  in  that  state.  Modern  Woodmen  of  the  minor  is  mandatory;  Scott's 
of  America  v.  Hester,  66  Kan.  129.  Estate,  10  Pa.  Dist.  213,  wherein  the 

S97»    S.  Wentz's  Appeal,  76  Conn,  appointmentof  a  guardian  was  revoked 

405.  on  the  ground  in  part  that  the  Society 

8.  Fetition   Hot   Keosisary  to   Confer  for  the  Prevention  of  Cruelty  to  Chil- 

Jnriidietlon.  —  Mahan  v.  Steele,  109  Ky.  dren,  in  whose  custody  the  child  was, 

31.     But  see  otherwise  Matter  of  Camp-  had  no  notice  of  the  proceedings, 

bell,  130  Cal.  380.  Biioretion  of   Court.  —  In    California 

S99.    8.  Conclusivoness.  —  The  esti-  the  relatives  to  be  notified  and   the 

mated  value  of  the  estate  set  out  in  the  length  of  notice  are  entirely  in  the  dis- 

application  is  not  binding  on  the  court,  cretion  of  the  judge  to  whom  the  peti- 

Greer  r.  Ford,  31  Tex.  Civ.  App.  389  tion  is  presented.     In  r/Chin  Mee  Ho, 

fNIO.    1.  Stewart  v,  Taylor,  iii  Ky.  140  Cal.  263. 

347;  Arnett  r.  Owens,  (Ky.  190T)  65  S.  Summons  Kot  Veooisary  te Confer  Jnrlfl- 

W.    R<*p.   151;     Matter  of    Bellenger,  diction.  —  State  v,   Bazille.   81    Minn. 

(Supm.  Cc.  Spec.  T.)  32  Misc.  (N.  Y.)  370,  holding  notice  to  be  unnecessary, 

414.  the  statute  being  silent  upon  the  sub- 

Votioe  of  Inqnoft.  —  Where  notice  is  ject.    See  also  Mahan  v.  Steele,  109 

given    of    the    inquest    to    determine  Ky.  31. 

whether  the  person  is  of  unsound  mind,  90l9«    1.  CompUaaoe  with  Statute.  — 

no  further  notice  is  necessary  to  au-  In  California,  on  application  for  the 

thorize  appointment   of  a  committee,  appointment  of  a  guardian  of  insane 

Oster  V,  Meyer,  67  S.  W.  Rep.  851,  23  or  incompetent  person  the  statute  re* 

Ky.  L.  Rep.  2455.  quires  notice  of  the  time  and  place  of 

S.  Wlio  Bntitiod.  —  An  Administrator  hearing,  and  the  appearance  of  the  in- 

of  an  estate  embracing  property  of  a  competent  cannot  supply  the  require- 

nonresident  incompetent  is  not  a  party  ment.     McGee  v.  Hayes,  127  Cal.  336. 

in  interest  entitled  tonotice.    Edgerly  8.  Votieo  \j  Posting  is  sufficient  in 

V.  AJe'Ai^<lci^*  8^  Minn.  96.  California.    Asher  v.  Yorba,  125  Cal. 

8.  Slate  V.  Madden,  13  Ohio  513. 
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MMl.  5.  Seleotion  of  Guardian  —  a.  Province  of  Court  — 
(i)  Generally,  — See  note  3. 
9Wi.  See  note  i. 

(2)   Wishes  of  Deceased  Parents.  —  See  notes  3,  4. 

006.  c.  Discretion.  —  See  notes  2,  4. 

907.  d.  Selection  by  Infant  Over  Fourteen — (i)  Ap- 

praval  of  Selection,  —  See  notes  i,  2. 

6.  Order   or   Decree    of  Appointment  —  a.  Form    and 
SuFFtCJENCV.  —  See  note  5. 
90^  b.  Designation  of  Parties   to  Guardianship.  — 

See  note  i. 

IKKI.    8.  In  Lottisiftna  f rieods  are  not  point  a  guardian  in  direct  oppositioo 

called  upon  to  compose  a  family  meet-  to  the  duly  probated  will  of  the  parent, 

tag  except  In  default  of  relatives  as  who  by  statute  has  the  right  to  appoint 

prescribed  by  the  statute,  though  the  by   last   will.     /;/   re  Grimes,  79  Mo. 

judge  has  authority  in  the  exercise  of  App.'274. 

his  sound  legal  discretion  to  exclude  4.  Matter  of  O'Connell,  102  Iowa  355. 

relatives  in  exceptional  cases.     Fried*s  907.    1.  Matter  of  White,  40  N.  Y. 

Succession,  106  La.  276:  Marinovich's  App.  Div.  165,  affirmed  (N.  Y.  1899)55 

Succession,  105  La.  106.  N.   £.   Rep.   iioi.     See  also  State  v. 

Opposition  by  Under  Tutor,  —  It  is  the  Mast,  (Mo.  App.  1903)  78  S.  W.  Rep.833. 

duty  as  well  as  the  right  of  an  under  Neeenity  for  CompUajiM  with  SUtata. 

tutor  to  oppose  the  reappointment  of  a  — A   statute   requiring   the  infant  to 

widow  as  tutrix  whose  trust  has  become  nominate  by  a  writing  signed  in  the 

vacated  by  her  remarriage,  if  he  be-  presence  of  the  judge  after  a  privy  ex- 

lieves    the    minors'   interests    require  amination    must    be    complied    with, 

such  action.    Marinovich's  Succession,  Garth  v.  Taylor,  75  S.  W.  Rep.  261,  25 

105  La.  106.  Ky.  L.  Rep.  '434. 

Order  for  Family  Meeting,  —  Where  8.  Persnasion  to  Select.  —  Where  the 

it  comes  to  the  knowledge  of  the  trial  statute  permits  the  appointment  of  one 

judge  that  circumstances  exist  which  chosen  by  a  minor  over  fourteen  years 

make  the  appointment  of  a  tutor  neces*  of  age.  the  fact  that  he  was  over-per- 

sary,  the  action  of  the  court  in  ordering  suaded  to  select  a  particular  person 

the  convocation  of  a  family  meeting  is  does    not    render    the   order  making 

proper,  without  regard  to  whether  this  the  appointment  void.     Thompson  v. 

relief  is  specifically  asked  on  their  be-  Thompson,  (Ky.   1898)  47  S.  W.  Rep. 

half.      Marinovich's    Succession,    105  1088. 

La.  106.  6.  Presomption  of  Begnlaiity.  —  Craft 

fMI5,    \,  State  v.  Madden,  12  Ohio  z;.  Simon.  ziSAIa.  625;  In  re  Chin  Mee 

Dec.  85.  Ho.  140  Cal.  263. 

8.  Wish  of   Mother.  — See    Schenk''s  Findipgi.  — Where  both  the  appellant 

Estate,  17  Lane.  L.  Rev.  369.  and  the  respondent  had  filed  petitions 

Where  the  Father  Has  Forfeited  His  for  letters  of  guardianship  which  were 

Control  of  his  children,  the  wish  of  the  heard  together,  and  no  answers  were 

mother,  expressed  in  her  will,  may  be  filed  to  the  respective  petitions,  it  was 

considered.     In    re    McChesney,    106  held  that  no  issues  were  made  which 

Wis.  315.  demanded  findings  of  fact.     Matter  of 

4.  Matter  of  O'Connell,  102  Iowa  355.  Lewis.  137  Cal  682. 

906.    2.  Muse  r.  Muse,  76  Miss.  372.  90§.    1.  Ingram   v.  Laroussini,   50 

AbsoliLta  Sight  to  Appoint.  —  In  Cali-  La.  Ann.  69,  holding  that  an  order  to 

fornia  ih^  court  is  not  authorized  to  "let  the  prayer  of  petitioner  be  granted, 

appoint  any  other  than  the  father  or  and  let  her  be  duly  qualified  as  natural 

mother  of  the  minor,  unless  it  finds  tutrix  of  the  within-named  minors," 

that  they  are  not  competent,  and  in  the  etc.,  written  by  the  judge  at  the  foot  of 

absence  of  such  finding  iht  prima  fade  a  petition,  was  sufficient, 

presumption  is  that  they  are  compe-  A  Clerioal  Brror  in  writing  the  name 

tent.    Matter  of  Campbell,  130 Cal.  380.  of  the  real  appointee  as  under  tutor 

So  in  Missouri  the  court  cannot  ap-  will  not  render  void  the  appointment 
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908.  c.  Imposition  of  Conditions.  —  See  note  2. 
009.  8.  Letters  of  Guardianship.  —  See  note  2. 

910.  9  Appeal  and  Eeview  —  a.  In  General.  —  See  note  3. 

911.  b.  Who  May  Appeal. —  See  note  i. 
c.  Parties  to  Appeal.  —  See  note  2. 

919.  /.  What  Will  Be  Reviewed.  —  See  note  3. 

913.  g.  Presumptions.  —  See  note  2. 
h.  Trial  de  Novo.  —  See  note  3. 

914.  [j\  Costs.  —  Costs  in  proceedings  for  the  appointment 
of  a  guardian  are  controlled  by  »the  general  statutory  provisions 
in  regard  to  costs  in  special  proceedings."'^*] 

of  (he  person  intended.     McCoy  z/.  Der-  A  Testamentary   Tutor  Named  by  an 

bonne,  109  La.  310.  Adoptive  Parent  has  a  sufficient  legal 

908.  8.  Failure  to  Beqnire  a  Bond  of  interest  to  appeal  from  an  order  ap- 
the  guardian  is  at  most  an  error,  and  pointing  the  natural  mother  of  the  in- 
not  an  excess  of  jurisdiction.  In  re  fant  as  tutor.  Haley's  Succession,  49 
Chin  Mee  Ho,  140  Cal.  263.  La.  Ann.  709. 

909.  2.  iBsnanoo  of  Letters  as  Core  of  Resigned  Guafdian.  —  In  Matter  of 
Irregolarity  in  Appointment.  —  See  Mc-  Hennicg,  128  Cal.  214,  a  guardian  who 
Coy  V.  Derbonne.  109  La.  310;  Ingram  had  resigned  was  allowed  to  be  heard 
V,  Laroussini,  50  La.  Ann.  69.  on  appeal  from  an  order  appointing  a 

910.  3.  Matter  of   Moss,  120  Cal.  successor. 

695;  Wbite  V,  Strong,  75  Conn.   308;  8.  On  Appeal  by  One  Adjudged  to  Be 

Slate  V,  Denney,  (Wash,  1904)  74  Pac.  Incompetent  from  an  order  appointing  a 

Rep.  I02r.                                         ,  guardian,  service  of  notice  on  the  at- 

Direet  Attack. —  An  appeal  from  an  torney   for    the    petitioners,    naming 

order  of  appointment  is  not  a  collateral  them,  is  sufficient,  the  appointee  not 

bat  a  direct  attack.     Haley's  Sacces-  having  qualified.    In    re  Welch.    108 

sion,  49  La.  Ann.  709.  Wis.  387. 

The  Appointment  of  a   Teetamentary  912*    3.  Ohrns  v.  Woodward,  (Mich. 

Gnardiui,  where  such  action  is  resisted  1903)  96  N.  W.  Rep.  950. 

by  an  interested  person,  is  appealable.  Question    of   Fact.  —  The    question 

Chadwick  v,  Dunham,  83  Minn.  366.  which  of  two  parties  is  the  proper  party 

911.  1.  Who  ICay  Appeal  as  Persons  to  be  appointed  is  a  question  of  fact 
AggrioTed  —  Alleged  Incompetent.  —  Mat-  for  the  trial  court,  and  if  its  determi 
ter  of  Mo3S,  120  Cal.  695;  In  re  Welch,  nation  is  supported  by  some  substantial 
108  Wis.  387.  evidence  the  appellate  court  wilt  not 

Petitioner  for  Appointment,  —  Arthur  interfere  to  set  aside  the  order  for  lack 

V,  Reed,  26  Tex.  Civ.  App.  574.  of    evidence.     Matter  of    Lewis,    137 

A  Foreign  Guardian  to  whom  letters  Cal.  682. 

of  guardianship  have  been  denied  upon  913.    2.  Isaacs  v,  Jones,  121  Cal. 

his  application  therefor   for  the  pur-  257;  People   c/.   Medart,   166  III.   348, 

pose  of  removing  the  funds  to  the  state  affirming  63  111.  App.  iii,  cited  in  the 

of  his  domicil,  may  appeal  to  the  Dis-  original  note;  Tome  v.  Stump,  89  Md. 

trict  Court   without    bond   under  the  264;  Reason  v.  Jones,  1x9  Mich.  672. 

Texas  statute  providing  such  appeal  8.  Chadwick  v.   Dunham,  83  Minn, 

for  any  one  who  may  consider  himself  366,  holding  that  on  appeal  to  the  Dis- 

aggrieved.    Orr  v.  Wright,  (Tex.  Civ.  trict  Court  from  the  judgment  of  a 

App.  1898)  45  S.  W.  Rep.  629.  probate  court  appointing  a  testamen- 

Persons    Not   Parties    by    Notice,  —  tary  guardian,  the  petition  of  the  next 

Where  the  appointment  may  be  made  of  kin  to  prevent  such    appointment 

without  notice,  persons  having  no  no-  may  be  amended  so  as  to  raise  the^ 

tice  and  not  appearing  and  opposing  question  of  such  guardian's  right  to" 

the  order  of  appointment  have  no  right  act  further  and  to  enable  that  court  to 

of  appeal  on  the  ground  that  there  was  determine  whether  he  should  be  re- 

not  due  notice  or  opportunity  to  be  moved;  Arthur  v.  Reed,  26  Tex.  Civ. 

heard.    State  v,  Bazille,  81  Minn.  370.  App.  574,  on  appeal  from  the  County 

See    also   Edgerly  v.    Alexander,    82  Court  to  the  District  Court. 

Minn.  96.  914.    8a.  In  re  Welch,  108  Wis.  387, 
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914.  U  FoxEiov  OUABDIAVSHIP  —  1.  In  OeneraL  —  See  note  3. 
919.  See  notes  i,  2,  3. 
.    916.  8.  Transminion  of  Funds.  —  See  notes  2,  3. 

917.  See  notes  i,  2,  3. 

918.  UL  SirPEnyiuoH  of  Oitabdiakship  —  1.  Statntory  Jnrit- 
diction.  —  See  note  i . 

919.  3.  Control  of  Guardian  —  a.  In  General.  —  See  note  2. 

holding  that  on  appeal  to  the  Circuit  sold   is   not   proper.     Orr  v,   Wright, 

Court  by  one  who  had  been  adjudged  (Tex.  Civ.  App.  1898)  45  S.  W.  Rep.  629. 

to  be  incompetent,  upon  reversal  and  919.     1.  Kfatter  of  Bolton,  159  N. 

remanding  with  directions  to  dismiss  Y.  129. 

the  application  on  the  merits  it  was  Hew  Bond  —  IHiohmrgo  of  Sorotios.  — 

proper  to  award  costs  in  the  Circuit  The  probate  court  can  act,  at  the  in- 

Court  in  favor  of  the  appellant  and  stance  of  the  surety,  only  upon  petition 

order  that  the  lower  court  in  its  dis-  and   notice   to  all  persons  interested, 

cretion  award  costs  in  the  same  man*  Rice  v,  Wilson,  129  Mich.  520.    But 

ner.  see  otherwise  as  to  the  necessity  of  a 

914*    8.  Campbell  f'.  Millar,  84  111.  formal  petition.  Reed  v.  Duncan,  (Tenn. 

App.  208,  under  a  statute  permitting  Ch.  1900)598.  W.  Rep.  403. 

suits  by  foreign  guardians.  It  is  erroneous  to  discharge  the  surely 

9U«    1.  See  .New  York    Security,  in  the  order  requiring  the  new  bond, 

etc.,  i^o.  ^rKeyser,  (1901)  i  Ch.  666,  as  as  such  discharge  should  not  precede 

to  a  CQirfmittee  of  an  Insane  person.  the  filing  and  approval  of  the  new  bond. 

-«.  Gill  r.  Everman,  (Tex.  Civ.  App.  Miller  v.    Miller,   2i   Tex.  Civ.  App. 

1900)  60  S,  W.  Rep.  913,  94  Tex.  209.  3^2. 

VoUeo.  —  Where  the  statute  does  not  Stipulation,  —  When  a  guardian  gives 

require  notice,  in  a  proceeding  to  re-  a  new  bond,  if  it  is  intended  to  dis- 

move  funds  by  a  foreign  guardian  it  charge  the  old  sureties  the  order  must 

is  no   objection    that  notice   was   not  so  stipulate.     Middleton   v.  Hensley, 

given  to  the  ward  and  a  guardian  tui  (Ky.  1899)  52  S.  W.  Rep.  974. 

litem    appointed    to    represent    him.  919.    3.  Morse  v.  Hinclcley,  i24Cal. 

Mitchell  V.  Peoples  Sav.  Bank,  20  R.  154. 

I.  500.  Direction   Must  Preoedo   Aet  —  See 

8.  nireetion  of  Transfer  BisoretionArj.  Matter  of  Tolifaro,  113  Iowa  747.     But 

—  Blanchard  v.  Andrews,  90  Mo.  App.  see  Matter  of  Carter,  120  Iowa  215. 

425.  The  Onardlan  Cannot  Compromiso,  with- 

916.  2.  The  Powers  Conferred  npon  out  authority  of  the  court,  a  claim  of 
the  Probate  Court  in  Rhode  Island  in  his  ward.  Loyal  Americans  n.  Ed- 
guardianship  matters  are  not  deemed  wards,  106  III.  App.  399;  Davis  v.  Beall. 
to  be  chancery  powers.  Mitchell  v,  21  Tex.  Civ.  App.  183,  (Tex.  Civ. 
Peoples  Sav.  Bank,  20  R.  I.  500.  App   1903)  74  S.  W.  Rep.  325. 

3.  Upon  Filing  a  Certiflod  Copy  of  'the  Order  as  to  Custody  of  Funds.  —  In 

Guardian's  Bond,  under  the  statute  in  Louisiana  it  is  held  that  while  the  pos- 

lowa^  the  funds  should  be  transferred  session  and  custody  of  a  minor's  prop- 

if  the  court  is  satisfied  with  the  ampunt  erty  are  intrusted  by  law  to  the  tutor 

of  the  bond.     Henderson   v.  Harper,  the  court  may,  if  it  finds  such  course 

HI  Iowa  525.  advisable     under     peculiar     circum- 

917.  1.  Rizzo*s  Estate,  8  Pa.  Dist.  stances,  in  the  interest  of  the  minor, 
724.  See  also  Orr  v.  Wriqrht,  (Tex.  order  the  funds  deposited  temporarily 
Civ.  App.  1898)  45  S.  W,  Rep.  629  (stat-  in  its  registry.  Wegmann's  Succession, 
ute  requiring  the  execution  of  a  bond),  no  La.  930. 

2.  Gill  V,  Everman,  (Tex.  Civ.  App.  But  under  the  statutes  WCalifomia 

1900)  60  S.  W.  Rep.  913,  94  Tex.  209.  the  court  has  no  power  to  deprive  the 

8.  Soope  of  Inquiry.  —  On  application  guardian  of  the  control  of  the  funds  by 

by  a  foreign  guardian  for  letters  of  ordering  them  to  be  held  by  a  certain 

guardianamp  for  the  purpose  of  re  mo  V-  trust  company  with  which  they  were 

Ing  the  estate  of  the  ward,  an  inquiry  deposited,  subject  to  the  order  of  the 

into  the  question  whether  the  real  estate  court.     De  Greayer  v.   Superior  Ct., 

of  the  ward  could  be  advantageously  117  Cal.  640. 
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9ao.  *.  Expenditures  by  Guardian.  —  See  notes  i,  2. 
9»1.  c.  Alienation  and  Investment  of  Ward's  Estate. 

—  See  note  3. 

999.  IT.  Eemoyal  akb  Seyocatiov  —  1.  Juriadiotion.  —  See 
notes  I,  2. 

99S.  8.  Ghrounds  for  BemovaL  —  See  notes  2,  4. 
3.  Who  May  Apply.  —  See  note  7. 


1.  Hazelrigg  v.   Parsley,  69  court's  right  to  appoint  a  successor. 

111.  A  pp.  467;  Buie  V,  White,  94  Mo.  Randall  v.  Wads  worth   130  Ala.  633.  ' 

App.  367;  De  Cordova  v,  Rogers,  (Tex.  Continnance  of  Inquisition  Proeoedings. 

1903)  75  S.  W.  Rep.  16;  Freed  man  v.  —  In  New  York  it  is  held  that  the  stat- 

Vallie,  (Tex.  Civ.  App.  1903)  75  S.  W.  ute  contemplates  that  a  proceeding  for 

Rep.  322;  Eastland  v,  Williams,  (Tex.  the  removal  of  a  committee  of  an  in- 

Civ.  App.    1898)  45  S.  W.   Rep.  412;  competent  shall  not  be  an  independent 

South  Penn  Oil  Co.  v.  Mclntire,  44  W.  one,  but  a  continuance  of  the  original 

Va.  296.  proceeding  in  which  the  incompetency 

Order  Most  Be  in  Writing.  —  There  was  determined  and  the  original  corn- 
must  be  a  specific  order  entered  of  mittee  appointed,  and  that  all  the  par- 
record.  Blackwood  v,  Blackwood.  92  ties  in  that  proceeding  shall  be  before 
Tex.  478;  Wheeler  v.  Duke,  29  Tex.  the  court  on  the  application  for  re- 
Civ.  App.  20.  moval.     Matter  of  Osborn,   74  N.  Y. 

8.  Hoga  V,  Look,  (Mich.  1903)  96  N.  App.  Div.  113. 

W.  Rep.  439;  Williams  v.  Clarke,  82  8.  King  v.  King,  73  Mo.  App.  78,  as 

N.  Y.  App.  Div.  199;  Matter  of  Klunck,  to  the  power  of  probate  courts  in  Afis- 

(Surrogate  Ct.)  33  Misc.  (N.  Y.)  267;  souri\  Ury  v.  Brown,  129  N.  Car.  270, 

Duffy  V.   Williams,  133  N.  Car.   195;  holding  that  when  a  special  proceeding 

Wilson's  Guardianship,  40 Oregon  353.  before  the  clerk  is  sent  to  the  Superior 

Intaritarenoe  by  Ohanoeiy  Goturt.  — In  Court  before  the  judge,  the  latter  has 
Ntw  Jersey^2J&  the  Orphans' Court  will  jurisdiction  to  try  the  matters  in  con- 
allow  the  guardian  in  his  final  settle-  troversy  at  the  request  of  either  party, 
ment  for  expenditures  of  the  principal  Keooisity  of  Invoking  luriidiotion  — 
of  the  personal  estate  for  the  ward's  Resignation,  —  A  guardian  ought  to 
support,  even  if  the  court  of  chancery  present  his  petition  to  the  court  for 
has  jurisdiction  to  make  an  order  in  permission  to  resign  his  trust,  contain, 
advance  fixing  such  expenditure  It  will  ing  some  showing  from  which  the  court 
not  ordinarily  exercise  such  jurisdic-  can  see  that  permission  to  resign  would 
tion.    Matter  of  Barry,  61  N.  J.  Eq.  135.  be  proper,  accompanied  by  a  report  of 

991*    8.  See  Matter  of  Decker,  (Sur-  the  state  of  his  accounts,  etc.    Wack- 

rogate  Ct.)  37  Misc.  (N.  Y.)  527,  as  to  erle  v.  People,  168  III.  250. 

the  right  of  the  guardian  to  invest  the  993.    8.  Improvident  Appointment. — 

personal  property  in  real  estate.    See  In  Scott's  Estate,  10  Pa.  Dlst.  213,  the 

also   Matter   of  Carver,  118  Cal.  73;  appointmentof  a  guardian  was  revoked 

Rogers  v.  Dickey,  117  Ga.  819.  where  it  appears  that  the  minor  already 

tabtoqnent  Approval  by  Conrt.  —  The  had  a  guardian  of  its  person  to  whom 
court  may  approve  an  investment  made  no  notice  of  the  subsequent  proceed- 
without  its  direction.     See   Nagle   v,  ings  for  appointment  was  given. 
Robins,  9  Wyo.  211.  4.  Failure  to  Give  Hew  Bond.  —  A  re- 

999.    1.  Estridge  v,  Estridge,  76  S.  moval,  without  further  notice,  cannot  be 

W.  Rep.   iioi,  25   Ky.  L.   Rep.   1076;  based  on  a  citation  to  show  cause  why 

Matter  of  White,  40  N.  Y.  App.  Div.  the  guardian  should  not  settle  his  ac- 

165,  a^rm^^(N.  Y.  1899)  55  N.  E.  Rep.  count  or   give    a    new  bond  without 

IIOI.  notice  of  any  application  for  removal. 

Bemoval  to  Hew  Inriidietion.  —  Where  Wackerle  v.  People,  16S  III.  250. 

the  court  acquires  jurisdiction  to  ap-  7.  A  Person  Entitled  to  Gnardianihip, 

point    a    guardian,    and     makes    the  tfs  against  one  to  whom  letters  have 

appointment,  the  subsequent  removal  been  granted,  may,  under  the   Textu 

of  the  guardian  to  another  county  car-  statute,  apply  for  letters,  and  the  court 

rying  his  ward  with  him  does  not  terml-  may  revoke  those  granted  first.    Heine- 

nate  the  jurisdiction  and  defeat  the  mier  v.  Arlitt,  29  Tex.  Civ.  App.  140. 
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934.  4.  Application  —  6.  Sufficiency.  —  See  note  4. 
99ti.  6.  Notice.  —  See  note  2. 

930.  6.  Hearing.  —  See  note  2. 
Diicretion.  —  See  note  4. 

937.  7.  Determination  and  Order.  —  See  notes  i,  2. 

938.  9.  Eeview  —  a.  In  General.  —  See  note  2. 

c.  Province  of  Reviewing  Court.  —  See  note  5. 

939.  See  note  3. 

Y.  AcTiovs  AVD  Suits  Geiteeallt  —  By  Guardian  in  Name 
of  Ward.  —  See  note  4. 

931.  See  note  i. 

933.  2.  By  Guardian  in  Own  Name.  —  See  notes  i,  2. 

933.  See  notes  i,  3,  4. 

934.  4.  Matter  of  Arnold,  76  N.  V.     order  to  present  in  the  court  of  last 
App.  Div.  126.  resurt  the  question  whether  the  action 

935*     2.  Wackerle   r.   People,    168  of  the  lotver  court  was  warranted  by 

111.  250;  McCloskey  V.  Plantz,  76  Minn,  the  law  of  the  case.     Wackerle  v.  Peo- 

323;  Sims  V,  Sims,   121  N.  Car.  297,  pie,  168  III.  250. 

requiring  notice  to  the  guardian  of  an  939.      8.    King  v.   King,    73    Mo. 

insane  person.     Contra,  Brown  v.   Fi-  App.  78. 

delity,  etc.,  Co.,  (Tex.  Civ.  App.  1903)  4.  Reason  v.  Jones,   119   Mich.  672 

76  S.  W.  Rep.  944,  holding  notice  to  be  Ming  9  Encyc.  of  Pl.  and  Pr.  929] ; 

unnecessary.  Baltimore,  etc.,   R.  Co.   v.    Taylor,  6 

Defects  May  Be  Waived  by  appearance.  App.  Cas.  (D.  C.)  259:    Duck  Island 

King  V,  King,  73  Mo.  App.  78.  Club  v.  Bexstead,  174  111.  435;  Burke 

996.    2.  On  Bemnrrer  to  Petition. —  v.  Burke,  170  Mass.  499;  Webb  v.  Hay. 

Where  the  guardian  elects  to  stand  on  den,  166  Mo.  39. 

his  demurrer  to  a  sufficient  petition  it  931.     1.    By   Foreign    Onardian.  — 

is  proper  to  render  a  judgment  of  re-  Proceedings  by  a  foreign  guardian  for 

moval.     Voliva  v.  Moffit,  30  Ind.  App.  the  removal  of  funds  should  be  brought 

225.  in  the  name  of  the  ward  by  his  guard- 

4.  King  V.  King,  73  Mo.  App.  78.  ian.     Mitchell  v.   Peoples  Sav.   Bank, 

9d7.    1.  Beqnbement  to  Aoconnt.  —  20  R.  I.  500. 

The  power  to  require  the  guardian  to  933.    1.  Mahan  v.  Steele,  109  Ky. 

turn  over  property  in  his  hands  neces-  31;  Bennett  v.  Bennett,  (Nel>.  1902)  91 

saiily  carries  with  it  the  power  10  de-  N.  W.  Rep  409. 

termine  what  effects  of  the  ward  the  Partition.  —  The  guardian  may  bring 

guardian  has  in  his  hands.     Bopp  r.  a  partition  suit.     Pulse  z/.  Osborn,  (Ind. 

Hansford,  18  Tex.  Civ.  App.  340.  App.  1901)  60  N.  E.  Rep.  374. 

8.  Keceifity   of  Jadgment.  —  A    sue-  Death  of  Onardian  —  Majority  of  Ward, 

cessor  cannot  be  appointed  until  the  — Where,  pending  a  proceeding  by  a 

letters  of  the  first  guardian  have  been  guardian,  he  dies  and  the  infant  attains 

revoked.    Gilbert  v.  Stephens,  106  Ga.  majority,    the    proceeding    does    not 

753.  abate,  but  upon  suggestion  of  these 

998,    2.  Macgill  v,  McEvoy,  85  Md.  facts  the  proceedings  may  be  continued 

386;  In  re  Olson,  10  S.  Dak.  648.  in  the  name  of  the  real  party  in  inter- 

Ezolnsiveness  of  Statute.  —  In  re  Mc-  est.    Smith  v.  Mingey,  72  N.  Y.  App. 

Laughlin,  loi  Wis.  672.  Div.  103,  affirmed  172  N.  Y.  650. 

The  Onardian  and  Children  of  an  Alleged  2.  Kinsley  v.  Kinsley,  150  Ind.  67; 

Inoompetent  may  appeal  from  the  order  Mayer  v,  Columbia  Sav.  Bank,  86  Mo. 

revoking  the  appointment  of  the  guard-  App.  108. 

ian.    In  re  Olson,  10  S.  Dak.  648.  933.    1.  Barnwell  &.  Marion,  54  S. 

6.  Enle  Ooveming  Equity  Cases. —  In.  Car.  223,  quoting  9  Encyc.  of  Pl.  and 

Illinois^   the  proceeding  being  in    its  Pr.  932. 

nature  equitable,  it  is  not  necessary  3.  Barnwell  v.  Marion,  54  S.  Car.  233; 

that  propositions  to  be  held  as  law  in  Cochrane  v,  Hyre,  49  W.  Va.  315,  each 

the  decision  of  the  case  should  have  citing  9  Encyc.  of  Pl.  and  Pr.  933. 

been  submitted  to  the  Circuit  Court  in  4.  McClun  v,  McClun,  176  III.  376, 
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934.  4.  By  Ward  Against  Onardian.  —  See  .note  2. 

955.  5.  By  Tliird  Person  Against  Ward  — ^.  Ward  as  Sole 
Defendant.  —  See  note  i . 

b.  Joinder  of  Guardian.  —  See  note  2. 

956.  6.  By  Third  Person  Against  (hiardian    -  Onardian  at  Sole  0e- 
Itadaat.  —  See  note  2. 

Joinder  of  Ward.  —  See  note  3, 

957.  Suit  by  Creditor  of  Lnnatio.  —  See  note  I. 

7.  Servioe    of   Process  —  Appearance  —  a.  Service    on 
Guardian.  —  See  note  2. 

b.  Appearance  by  Guardian— (i)  In  General.  —See 
note  3. 
9S9.  8.  Pleading  — ^z.   Declaration   or   Complaint  —  (i) 

Entitling  Cause.  —  See  note  2. 

940.  (2)  Necessary  Averments.  —  See  notes  2,  3. 

as  to  the  right  of  a  conservator  of  a  Onardian  in  Individual  Gapadty.  —  In 

nonresident  insane  person;  Wright  v,  a  proceeding  to  enforce  a  proper  claim 

Hayden,  (Supm.  Ct.  Tr,  T.)  31  Misc.  against  the  estate  under  a  contract  wiih 

(N.  Y.)  116.  the  guardian  which  is  enforceable  only 

934,    2.  Afoertainment  of  Liability  as  against  the  estate,  the  guardian  per- 

Oondition  Preoedent.  —  In  Campbell   7/.  sonally  is  not  a  necessary  party.     Mc- 

Scott,  3  Indian  Ter.  462,  it  was  held  Coy  .>.  Lane,  (Neb.  1902)92  N.  W.  Rep. 

that  until  ther^^is  a  final  settlement  of  loio. 

the  guardian's  account  there  can  be  no  0*17.     1.  See  Kent  7.  West,  16  N.  Y. 

legal  cause  of  action  against  him.     See  App.  Div.  496,  as  to  the  right  of  the 

also  infra^   VII.    2.   Ascertainment  of  County    Court    appointing    the    com- 

LicAUity  of  Guardian  at.  Prerequisite  to  mlttee  to  grant  leave  to  a  creditor  to 

Action,  bring  an  action;  Smith  v.  Keteltas,  27 

9M.     1.  Taylor  v.    Lowering,    171  N.  Y.  App.  Div.  279. 

Mass.  303;  Municipal  Ct.  v.  Le  Valley,  2.  See  Municipal  Ct.  v.  Le  Valley, 

35  R.  I.  236.  25  R.  I.  236. 

A  Onardian  ad  litem  is  not  necessary.  8.  Mullen  v.  Dunn,  134  Cal.  247. 

Stoner  v,  Riggs,  128  Mich.  T29,  citing  9  939.    8.  Contra  in  New  York  in  cdse 

Encyc.  Of  Pl.  and  Pr.  937  [935].  of  an  action  by  the  committee  of  a 

8.  Sill  V,  Sill,  185  111.  594,  quoting  9  lunatic,  under  Code  Civ.  Pro.  N.  Y., 

Encyc.  of  Pl.  and  Pr  935.  §2340.    See  Wiight  v,  Hayden,(Supm. 

Ownmittae,  Onardian,  or  Consarrator.  —  Ct.  Tr.  T  )  31  Misc.  (N.  Y.)  116. 

Andrews  v.  O'Reilly   22  R.  I.  362.  The  Intent  to  Bne  in  a  BepretentatiYe 

IVhere  a  Committee  Is  Appointed  After  Capadty  Controls   notwithstanding  the 

Suit  Begun,  he  may  come  in  of  his  own  petition  fails  to  aver  expressly  that  the 

accord  and  defend,  otherwise  the  plain-  plaintiff  sues  as  guardian,  if  such  intent 

tifif  should  apply  to  make  him  a  party  can  be  gathered  from  the  allegations 

defendant.     Carter  v.   Burrall,  80  N.  of  the  pleading.     Bennett  v.  Bennett, 

Y.   App.  Div.  395,     And  a  judgment  (Neb.  1902)  91  N.  W   Rep.  409. 

against  the  defendant  without  making  040.  2.  Dalrymplez^.  Security  Loan, 

the  committee  a  party  will  be  vacated,  etc.,  Co.,  9  N.  Dak.  306,  holding,  how- 

Ex  p.  Kibler,  53  S.  Car.  461.  ever,  that  the  failure  to  raise  by  special 

936*    8.  See  Pinnell  v,  Hinkle,  (W.  demurrer  the  objection  to  the  capacity 

Va.  1903)  46  S.  E   Rep.  171.  to  sue  is  a  waiver  cf  the  objection. 

S.  Judson  V.  Walker.  155  Mo.  166.  Details  Whereby  Jnrisdietion  Was  Ao- 

tnit  by  Wife  for   Szemption.  —  In  a  qnired  need  not  be  alleged;  a  general 

proceeding  by  a  wife  against  the  com-  allegation  of  appointment  is  sufficient. 

mittee  of  her  insane  husband  to  have  Bennett  v.  Bennett,  (Neb.  1902)  91  N. 

set  aside  to  her  personal  property  as  W.    Rep.   409.    See    also  Wisdom    v, 

an  exemption,  the  husband  is  not  a  Shanklin,  74  Mo.  App.  428. 

necessary  party.     Riddle  r/.  Fannin,  72  8.  Lament's  Succession,  no  La.  117. 

S.  W.  Rep.  290,  24  Ky.  L.  Rep.  1737.  AotionhyBaooassor  — Assigiunent.— In 
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941.  yeoawirlM — See  note  i. 

949.  (3)  Pleading  and  Proof  , —  See  note  i. 

94S.  b.  Plea  or  Answer  —  v^MMary  ATenunu.  —  See  note  2. 

94ff.  11.  Judgment  —  Action  on  Obligation  of  Guardian.  —  See  note  4. 
946,  12.  Enforcement  of  Judgment  —  Jndgment  in  Kama  of  Onardian. 

—  See  note  2. 
947.  IS.  Appeal  and  EeTiew — a.  In  General.  —  See  note  2. 

b.  Parties  to  Appeal.  —  See  note  3. 

c.  Security  on  Appeal.  —  See  note  4. 

949.  14.  Costs  —  b.  When  Guardian  Not  Chargeable.  — 
See  note  1. 

VI.  AcoovvTiVG    AVD    Settlexsvt  —  1.   Jorisdiotion  — 
a.  In  General.  —  See  note  3. 

9<iO.  Doath  of  Ward.  —  See  note  2. 

an  action  on  a  note  and  mortgagee  made  sonal  judgment  against  the  guardian, 

to  a  former  guardian,  brought  by  his  though  describing  him  as  guardian,  is 

successor  aa  guardian,  if  ihe  complaint  not  against  the  estate,  bat  against  the 

shows  that    the   note    and    mortgage  guardian  personally.     Hall  cr.  Fergu- 

were  given  to  the  first  guardian  an  ex-  son,  24  Ind.  App.  532. 

press  allegation  of  an  assignment  is  046*    S.  After  Bastgnatioii  of  Gvazd- 

not  essential.     Penrose  v»  Winter,  135  iaa.  —  Where  a  guardian  resigns  and 

Cal.  289.  by  the  decree  of  the  court  he  and  his 

Joiiidir   sf  Oassas. —  In    an    action  sureties  are  to  be  discharged  only  upon 

against  the  guardian  individually,  if  delivery  of  the  effects  and  moneys  of 

the  guardian  bad  promised  to  pay  for  the  ward  to  the  successor,  until  then 

the  board  of  two  wards  one  action  can  he  may  enforce  the  collection  of  notes 

be  maintained  for  the  board  of  both ;  in  his  hands  as  guardian  and  may  en- 

if  the  promises  were  separate  and  at  force  by  execution  a  judgment  recov. 

different  times  they  can  be  united  in  ered  by  him  in  a  suit  begun  before  he 

separate  counts.     Pinnell  v.    H inkle,  resigned.     Longino  v.  Delta  Bank,  75 

(W.  Va.  1903)  46  S.  E.  Rep.  171.  Miss.  407. 

041.    1.  Approval  or  a  Charge  in  Ad-  047.    2.  Sill  v.   Sill,   185   111.   594. 

vaaoo  of  the  services  rendered  makes  it  quoting  9  Encvc.  of  Pl  and  Pr.  947. 

unnecessary  that  a  petition  in  the  same  A  Petition  for  a  Writ  of  Brror  should 

court  for  the  allowance  of  the  claim  be  brought  in  the  name  of  the  jrard  by 

or  in  the   District  Court   on    appeal  his  guardian  or  next  friend.    Taylor 

should  allege  that  the  charge  is  rea-  v,  Lovering,  171  Mass.  303. 

sonable.     McCoy  v.  Lane,  (Neb.  1902)  8.  See  Nobles  v,  Bernet,  X09  La.  278. 

92  N.  W.  Rep.  loio.  as  to  the  necessity  of  service  oi  citation 

043*    1.  Proof  of  Onardiaaship.  —  It  on  a  dative  tutor, 

is  suflScient  if  the  plaintiff  testifies  that  4.  Bond  Unnaoeiiary  by  Statmto.  —  Un- 

he  is  guardian,  though  his  letters  are  known  Heirs  v.  Morgan,  18  Tex.  Civ. 

not  filed,  where  there  is  no  objection  to  App.  627; 

the    competency    of    the    testimony.  040.    1.  See  Supreme  Council,  etc.. 

Martin  v,  Martin,  (Tenn.  Ch.  1899)  52  r.  Renick,  85  Mo.  App.  283;  Matter  of 

S.  W.  Rep.  902.  Rylance,  (Surrogate  Ct.)  25  Misc.  (N. 

943*    S.  Admiisioai  by  Chiardiaa.  —  Y.)  283. 

Wisdom  V.  Shanklin,  74  Mo.  App.  428.  8.  Jnrisdiotion  of  Foraign  Ourdlan. — 

Olgoetion  to  Gapadty  to  8ao  is  waived  But  the  court  of  one  state  having  pro> 

by  failure   to  plead  it.     Campbell  v.  bate  jurisdiction  has  no  jurisdiction  to 

Millar,  84  111.  App.  208;  Campbell  v,  entertain  an   accounting  and  to  dla- 

New  Orleans  City  R.  Co.,  104  La.  183.  charge  or  refuse  to  discharge  a  gnaid- 

Snfloiont  Appoaranoo  as  for  Ward. —  ian  appointed  in  another  state,  and 

See  Mullen  v,  Dunn,  134  Cal.  247.  consent  cannot  confer  such  jarisdic- 

Inform^tieo  in  the  Apjpointmont  can-  tion.    Anderson  v.  Storv,  53  Neb.  259. 

not  be  invoked  by  third  persons.    See  MO.    8.  Who  Kay  Oontoat  Aoeoaat. 

Jewell  V.  De  Blanc,  iio  La.  810.  —  The  executor  or  administrator  of  the 

M(^.    4.  Poseriptto  Porwus.  —  A  per-  deceased  ward  may  contest  the  account 
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951.  b.  Equitable  Jurisdiction  — sxtent  of  JuritdioUon. — 

See  note  4. 

959.  c.  Statutory  Jurisdiction  —  (i)  In  General. —St^ 
note  I. 

99S.  (2)  Extent  of  Jurisdiction.  —  See  note  i . 

954*  Somgftto.  —  See  note  2. 

9ffti.  d.  Concurrent  or  Exclusive.  —  See  note  4. 

956.  2.  Hature  of  Proceedings — a.  In  General. —  See  note  4. 

957.  b.  What  Will  Be  Considered.  —  See  note  i.. 

3.  Hotioe  of  Settlement  —  a.  Notice  to  Guardian.  — 
See  notes  3,  4. 

of  his  guardian      Guardianship  of  Av-  some  states,  ho«rever«  the  practice  of 

Hll,  133  Cal.  xix;  Peterson  7\  Erwin,  considering  such  claims  in  these  courts 

38  Ind.  App.  330.  is  permitted.      Hall    t\   Ferguson,  24 
Hftl.   4.  Richardson's  Guardianship,  Ind.  App.  532;  McCoy  v.  Lane,  (Neb. 

39  Oregon  346.  1902)  92   N.    W.    Rep.    loio;   Kent   v, 
Afttr  AMOunt  in  Qrphaas'  Court. —  In  West,  33  N.  Y.  App.  Div.  112,  as  to 

New  Jersey  an  accounting  in  ihe  Or-  remedy  by  special    motion  against  a 

phans'  Court  is  a  bar  only  to  the  extent  committee.     See  also  Matter  of  Carter, 

to  which  the  guardian  has  there  ac-  120  Iowa  215,  holding  that  an  objection 

counted,  and   the  chancery  court  has  by  a  guardian  on  the  ground  that  the 

jurisdiction  to  order  an  accounting  after  claim  presented  was  too  large  should 

that  time.     Keeney  v.  Henning,  58  N.  not  be  made  by  way  of  demurrer  to 

J.  Eq.  74.  the  entire  claim,  but  by  an  objection  to 

Ssttlement  of  TastamOTtary  Chiardtan.  the  allowance  of  more  than  a  reason. 

—  In   Pennsylvania    the    testamentary  able  amount.     But  if  the  claimant  sues 

guardian  is  under  the  control  of  the  the  guardian  and  obtain*:  a  personal 

court  of  the  county  of  bis  residence,  judgment  it  cannot  be  set  up  against 

Rively's  Estate,  7  Del.  Co.  Rep.  (Pa.)  the  estate.     Hall  v.  Ferguson,  24  Ind. 

533.  App.  532.     See  also  Harter  v.  Milter, 

OM*    1.  Probate   Courts.  —  Pearson  67  Kan.  468. 

V.  Haydel,  87  Mo.  App.  495;  Wegner  OM.    S.  Power  to  Settle  Intormediato 

V.  Wiltsie,  23  Ohio  Cir.  Ct.  302.  Aoeonnts,  —  See  Matter  of  Arnold,  76 

Ooaaty  Oowto*  —  Wilson's  Guardian-  N.  Y.  App.  Div.  126,  as  to  the  power 

ship,    40    Oregon    353;    Richardson*s  of  the  presiding  justice  of  the  Appellate 

Guardianship,  39  Oregon  246.  Diirision  of  the  Supreme  Courl,  under 

9<^3.  1.  Matter  of  Rreslin,  135  Cal.  the  statutory  provisions,  to  require 
3i;  Keeneyv.  Henning,  64  N.J.  Eq.  65.  Intermediate  accounts  of  the  commit- 
After  Ward  Has  Attidnod  Xi^ority. —  tees  of  incompetents. 
Where  after  the  ward  attains  his  ma.  055,  4.  Aooount  at  Suit  of  Committao. 
jority  the  guardian  has  no  estate  of  the  — See  Downing  v.  Wbttney,  46  N.  Y. 
ward  in  his  hands  and  thereafter  makes  App.  Div.  307,  holding  that  notwith- 
advances  to  the  ward,  the  probate  court  standing  the  statute  authorizes  a  peii- 
has  no  jurisdiction  to  allow  such  ad-  tion  for  discharge  by  a  committee 
Tances.     Matterof  Kincaid,i3oCal.203.  whose  power  has  terminated   by   the 

Soatt  of  Churdian.  —  See  Netting  v.  death  of  the  incompstent,    the  com- 

Striclcland,  9  Ohi;j  Cir.    Dec.   841,   18  mitiee  may  bring  an  action  for  an  ac- 

Ohio  Cir.  Ct.  136,  as  to  jurisdiction  to  counting  as  such  in  the  Supreme  Court, 

compel  an  accounting  from  a  foreign  exercising  the  powers  which  the  Court 

administratrix  of    the   guardian   who  of  Chancery  formerly  possessed. 

had  removed  from  th :  state.  9ft6,    4.  Jury    Trial   Hot  Hatter  of 

Olaias  of  Third  PonoBS.  —  In  the  ab-  Bight— Pearson  v.   Haydel,   87  Mo. 

•ence  of  statute  the  court  having  juris-  App  495. 

dictloQ  of  the  guardian's  accounts  can-  M7,    1.  Peterson  v,  Erwin,  38  Ind. 

not  bear  and  determine  a  claim  against  App.  330. 

a  guardian  or  an  estate  which  is  con-  Extraneous  Kattor.  —  Matter  of  Toll- 

tested    by   the    guardian.     Matter    of  faro,  113  Iowa  747- 

Breslin,  135  Cal.  3i ;  Lothrop  v,  Duffield,  8.  Hotioo to  8u ety  Unnaoeiiary.  —  Rice 

(Mich.   1903)  96  N.  W.   Rep.  577.     In  v,  Wilson,  129  Mich.  $30. 

$app.  PI.  k  Pr.— 38 


998-967  GUARDIANS.  Vol.  IX. 

9SS.  b.  Notice  to  Ward.  —  See  note  2. 

959.  See  note  i. 

960.  4.  Settlement  by  Whom  —  b.  By  Sureties.  —  See  note  i. 
d.  By  Guardian  as  Personal  Representative. — 

See  note  3. 

961.  6.  Semedies  for  Failure  to  Account  —  See  note  i. 
96S.  6.  Parties  —  a.    In  General  —  Partiet  Defendant.  —  See 

note  3. 

904.  c.  Guardian  ad  Litem  for  Infant  Ward.  —  See 
note  2. 

965,  7.  Statement  of  Account — a.  In  General.  —  See  note  3. 

Onardian  of  SeTeral  Wards.  —  See  note  4. 

967.  8.  Beviewing  and  Correcting  —  a.  Intermediate  Ac- 
counts.—  See  note  i. 

b.  Final  Accounts.  —  See  notes  2,  4. 

M7*    4.  Citation  Before  Pnblication.  sary  party  where  there  is  no  attempt  to 

—  In  Ca/i/^r//ia  the  validity  of  the  pro-  surcharge  or  falsify  his  statements, 
ceedings  is  not  affected  by  the  delay  of  Wilson's  Guardianship,  40  Oregon  355. 
the  clerk 'in  issuing:  the  citation,  pro-  8.  But  see  De  Berry  v.  Wootters, 
vided  it  he  issued  before  the  publica-  (Tex.  Civ.  App.  1900)  57  S.  W.  Rep.  885. 
tion  is  commenced.  Heisen  v.  Smith,  961.  1.  Special  Itoceedlng.  —  In 
138  Cal.  216.  Iowa   the  ward,    upon   attaining   ma* 

Citation  Bnflloient  to  Beqolre  Aoooont.     jority,  may  compel  an  accounting  by 

—  A  citation  requiring  the  guardian  to     petition  in  a  special  proceeding.     Mat 
make  a  *'  report "  is  sufficient  to  require     ler  of  McMurray,  107  Iowa  648. 

the  rendition  of  an  account,  which  from  963.    8.  Soreties  on  Gnardian's  Bond. 

the  fact  that  the  ward  had  become  of  — Scott  v.  Reeves,  131  Ala.  6ia,  HHng 

age  could   be  only   a    final    account.  9  Encyc.  of  Pl.  and  Pr.  963. 

Heisen  v.  Smith,  138  Cal.  216.  So  the  sureties  are  properly  joined 

9M,    3.  Hazelrigg   v,    Pursley.    69  where  the  accounting  is  sought  against 

111.  App.  467;   State  V.  Stockwell,   28  the    administrator    of    the    guardian. 

Ind.  App.    530;    McNutt    v.  Roberts,  Zurfluh  v.  Smith,  135  Cal.  644;  Witt 

(Tenn.  Ch.  1898)  48  S.   W.  Rep.  300.  v.  Day,  112  Iowa  no. 

See  also  Matter  of  Turner,  79  N.  Y.  Against   Onardian   IndiTidnallj.  —  A 

App.  Div.  495.  bill  for  an  account  is  properly  exhibited 

950.    1.  In  New  York,  however,  it  against  the  guardian  as  an  individual 

was  held   that    proceedings   before  a  and  not  as  guardian.    Scott  v.  Reeves, 

referee  to  take  an  account  of  the  com-  131  Ala.  612. 

mittee  of  a  lunatic  were  properly  sus-  964.    3.  Hext Friend.  —  See  Eastland 

pended  where  neither  the  lunatic  nor  v,  Williams.  (Tex.  Civ.  App.  1898)  45 

the  officer  having  charge  of  the  insti-  S.  W.  Rep.  412,  wherein  the  court  in- 

tution  wherein  he  was   confined  had  dined  to  the  view  that  the  ward  may 

notice   and    no  special   guardian   had  be  represented  by  next  friend,  though 

been  appointed   in    the    proceedings,  the  real  point  decided  was  that  the  ap- 

Matter  of  McCusker,  (Supm.  Ct.  Spec,  pellant  was  estopped  from  contesting 

T.)  32  Misc.  (N.  Y.)  47.  the  right  of  the  minor  to  her  judgment 

960.    1.  Surety    Joining   with   New  on  the  agreed  facts. 

€kLardian. -"  Where  a  guardian  is  re-  965*    8.  See  Matter  of  Nnttlng,  74 

moved  and  a  successor  is  appointed,  N.  Y.  App.  Div.  468. 

even  if  the  sureties  on  the  bond  of  the  4.  Scott's  Estate,  24  Pa.  Co.  Ct.  995, 

removed  guardian  could  not  by  them-  9  Pa.  DistJ  416. 

selves  invoke  the  jurisdiction  of  the  967*    1.  State  v.  Strickland.  80  Mo. 

County  Court  to  settle  his  accounts,  App.  401. 

such  jurisdiction  may  be  exercised  on  S.  De  Cordova z/.  Rogers,  (Tex.  1903) 

the  petition  of   the  sureties  and  the  75  S.  W.  Rep.  16.  holding  that  the  statu- 

subsequently  appointed  guardian,  and  tory  remedy  by  appeal  is  exclusive  of 

the  removed  guardian  is  not  a  neces-  the  remedy  by  bill  of  review  to  obiaia 
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067.  Should  Spidiy  Errors  or  Fraud.  —  Sre  note  5* 
968.  See  note  i. 

9.  Judgment  or  Decree  —  a.  In  General.  —  See  note  2. 

a  revision  of  an  order  of  approval  or  actions  of  the  guardian  managing  the 

disapproval  of  a  claim.  estate  and  in  failing  as  such  guardian 

A  Bnit  to  Set  Aside  a  Settlement  and  to  perform   his  duties  in  the  particu- 

for  an  accounting  is  propc^rly  brought  lars  averred. 

in  equity.     Van   Rees  v.  Wiizenburi;;,  Defects  in   Form   will    not   be   fatal 

112  Iowa  30.     See  also  Silva  v.  Santos,  where  the  pleadings  on  both  sides  are 

138  Cal.  536.  drafted,  in  effect,  as  they  would  be  in 

A  BUI  in  Chancery  Is  the  Exclusive  a  suit  of  equity  to  set  aside  an  order 

Remedy  to  surcharge  and    falsify   the  settling  the  account,  and  no  objection 

final  settlement  of  a  guardian  in  Ten-  is  raised  to  the  form  of  the  petition, 

nessee,  and  the  County  Court  has  no  and  the  court,  obtains  jurisdiction  of 

jurisdiction.     Hendrickson  v.  Mayton,  the  person.     Matter  of  Wells,  140  Cai. 

xoo  Tenn.  80.     See  also  Richardson's  349. 

Guardianship,  39  Oregon  246,  where  068.    1.  Matter  of  Wells,  140  Cai. 

the  ward,  upon  reaching  majority,  set-  349,  requiring  findings  to  support  the 

ties  with  and  releases  the  guardian.  decree  in  a  suit  to  set  aside  an  order 

Venue.  —  In  Kentucky  a  suit  to  sur-  settling  the  guardian's  account, 

charge  the  settlement  made  by  a  guard-  8.  Decree  for  Payment  of  Balanee. — 

ian  is  properly  brought  in  the  county  Where  the  judgment  is  on   final  ac- 

in  which  the  guardian  qualified.     Daw-  counting  during  the  minoiity  of  the 

Icins  r.  Hough,  112  Ky.  855.     And  in  ward,  it  should  order  the  guardian  to 

Georgia  it  is  held  that  a  suit  by  a  ward  pay  into  the  registry  of  the  court  the 

after  attaining  majority  and  after  final  sum  found  due  to  the  ward.     Eastland 

settlement  between  them,  based  on  a  v.  Williams,  (Tex.  Civ.  App.  1898)  45 

fraudulent  concealment  by  the  guard-  S.  W.  Rep.  412. 

ian  of  the  ward's  interest  in   certain  So  in  Ne7v  York,  under  the  statute,  a 

realty,  may  be  brought  in  the  county  judgment  against  the  executor  of  a 

of  the  defendant's  residence  though  the  deceased  guardian  of  the  ward  then 

land  is  in   another  county.     Short  v,  arrived  at  majority  should  order  that 

Mathis,  107  Ga  807.  the  amount  be  paid  into  court  so  that 

967.  4.  Jorisdiotion  of  Probata  Conrt.  it  maybe  subjected  to  just  claims  for 
—  Sometimes  the  probate  court  has  the  support  of  the  ward  during  minor- 
jurisdiction  to  sei  aside  the  final  ac-  ity.  Matter  of  Hiclcs,  54  N.  Y.  App. 
count  of  a  guardian  for  fraud  1  hough  Div.  582. 

obtained  after  majority  of   the  ward  Sui&eleiit    Judgment  —  Allowance   of 

and   his  acquittance  to  the  guardian.  Guardian^ s    Commissions,  —  Pelty    v. 

Levi  V,  Longini,  83  Minn.   324.     See  Petty,  (Tex.  Civ.  App.  1900)  57  S.  W. 

also  Millen  v.  Young,  8  Ohio  Cir.  Dec.  Rep.  923,   where  the    judgment    was 

391.  held  to  be  sufficient  over  the  objection 

5.  Matter  of  Wells,  140  Cal.  349,  re-  that  there  was  no  finding  of  fact  upon 

quiring  specific  allegations  in  a  suit  to  which  it  could  be  based  and  no  specific 

set  aside  for  fraud  the  order  settling  amount  was  allowed,  the  final  account- 

the  guardian's  account.  ing  which  was  approved  by  the  court. 

Charging  Fraud  in  Dooroo.  —  A  bill  to  however,  showing  the  exact  amount  of 

set  aside  the  final  account  of  a  guardian  receipts  and  disbursements    and    the 

for  fraud  in  the  settlement  between  the  statute  fixing  the  percentage  allowed 

guardian  and  the  ward  is  bad  if  it  con-  to  (guardians  on  such  receipts  and  dis- 

tains  no  allegations  which  carry  the  bursemenis. 

effect  of  the  alleged   fraud   into  the  Findings  Hot  y aosiisiy.  —  Onproceed- 

decree  of  the  probate  court.    Scoville  ings  settling  the  final   account  of    a 

V,  Brock,  75  Vt.  243.  guardian  express  findings  are  unneces- 

Sofloient   Petition.  —  See    Silva    v,  sary.  and  all  facts  essential  to  support 

Santos,  138  Cal.  536,  holding  a  petition  the  judgment  or  order  of   the  lower 

to  be  safficieot  over  the  objection  that  court  will  be  presumed.    Guardianship 

there  was  a  misjoinder  of  causes,  the  of  Averill,  133    Cal.    xix;    Matter   of 

facts  alleged  all  relating  to  the  trans-  Schandoney,  133  Cal.  387. 
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969.  AgalMt  Wkom.  —  See  note  i. 
Ib  WhoM  Favor.  —  See  note  3. 

970.  b.  Enforcement.  —  See  notes  2,  4, 

10.  App«ali — a.  In  General. —  See  note  5. 
979.  What  wm  Bo  Goniidond.  —  See  notes  i,  2. 

Prooiuiptioa  U  AtTor  of  Oomotnoit.  —  See  note  3. 

b.  When  Appeal  Lies.  —  See  note  4, 
97S.  See  note  i. 

•M.    1.  See    Rhodes  v,  Robie,  9  979.    1.    Szerdio  of  UMratioB  Vot 

App.  Cas.  (D.  C.)  305,  holding  it  to  be  Dtetnrbod. —  See  Hoga  v.  Look,  (Mich, 

error  to  order  a  trustee  and  the  sure-  IQOS)  96  N.  W.  Rep.  439,  holding  the 

ties  on  the  gaardian*s  bond,  not  par-  allowance  of  compensation  to  be  in  the 

ties  to  the  proceeding,  to  bring  money  discretion    of  the  judge  who    passed 

into  court.  upon  the  account. 

8.  la  FaTor  of  Voxt  FHond.  —  Where  S.  Clopton  v,  Simonds,  (Mo.  App. 
the  ward  was  represented  on  a  final  1903)  77  S.  W.  Rep.  467. 
accounting  during  his  minority  by  his  Kotion  for  Vow  TriaL-^  In  an  inter- 
mother  as  next  fnend  it  was  held  that  mediate  appellate  court  on  appeal  from 
a  judgment  in  favor  of  the  ward  should  the  probate  court  errors  occurring  on 
hai^e  been  rendered  in  favor  of  the  the  trial  must  be  presented  by  amotion 
mother  as  next  friend  of  the  infant,  by  for  a  new  trial.  Clopton  v.  Simonds, 
name,  instead  of  directly  in  favor  of  (Mo.  App.  1903)  77  S.  W.  Rep.  467. 
the  infant.  Eastland  v.  Williams,  A  fee  not  claimed  in  the  lower 
(Tex.  Civ.  App.  1898)  45  S.  W.  Rep.  court  will  not  be  allowed  in  the  appel- 
413.  late  court.     Tutorship  of  Minor  Heirs, 

970*    S.  Szoeotion  Agaiart  Soioty.  —  51  La.  Ann.  1641. 

II  a  bond  is  not  a  statutory  bond,  exe-  8.  See  Ischy's  Estate,  18  Pa.  Co.  Cl 

cution  cannot  issue  against  the  surety.  198,  wherein  the  appellate  court  refused 

Painter  v.  Mauldin,  119  Ala.  88.  to  disturb  the  settlement  of  the  account 

4.  XiusUlity  to  Fay.  —  If  on  a  showing  in  the  trial  court  where  the  guardian 

of  inability  to  comply  with  an  order  to  was  dead  and  both  guardian  and  ward 

pay  money  of  the  ward  the  guardian  had  been  guilty  of  great  laches, 

would  be  released  from  confinement  Fnovmptloa    as   to   AUowaaoo.  —  In 

for  failure  to  comply  with  such  order,  matters  of  allowances  the  action  of  the 

the  court  will  refuse  to  commit  him  for  lower  court  will    be  presumed  to  be 

contempt  for  noncompliance  with  it.  correct  and  will  be  sustained  unless 

Matter  of  Lothringer.  (Surrogate  Ct.)  fraud  is  shown.     Matter  of  Carter,  lao 

96  Misc.  (N.  Y.)  690.  Iowa  215.     See  also  Guardianship  of 

%,  Eomawding  Oavso  far  GoRoetioa  of  Averill,    133   Cal.   xtx;    Tutorship  of 

Smn. —  In  Ne^v   York  the  Appellate  Minor  Heirs,  51  La.  Ann.  1641. 

Division  of  the  Supreme  Court  cannot  la  tho  Abooaoo of  Evidoaoo  or  Btato— t 

correct  the  account.     Matter  of  Nut-  of  FtMts  the  presumption  is  in  favor  of 

ting,  74  N.  Y.  App.  Div.  468.  the  judgment     Matter  of    Dow,   133 

TrialdoVOTO.  — Cummin  V.Baldwin,  Cal.  446;  Petty  v.  Petty,  (Tex.  Civ. 
Z33  Mich.  103:  Buie  v.  White,  94  Mo.  App.  1900)  57  S.  W.  Rep.  933. 
App.  367;  Pearson  t*.  Haydel,  87  Mo.  4.  Frovioas  Boports  EoviowaUa.  — 
App.  495;  Petty  V.  Petty,  (Tex.  Civ.  Exceptions  to  the  final  settlement  and 
App.  1900)  57  S.  W.  Rep.  923, 00  appeal  report  bring  up  for  review  all  previous 
from  the  County  Court  to  the  District  reports  made  by  the  guardian.  Pe- 
Conrt,  holding  that  under  the  statute  terson  v.  Erwin,  28  Ind.  App.  330. 
the  judgment  in  such  appellate  court  973.  1.  (Mor  to  Dopodt  Faaia  la 
properly  orders  that  it  be  certified  back  Coart  —  Farties.  —  In  Louisiana  it  is  held 
to  the  County  Court  for  observance.  that  an  order  requiring  a  tutor  to  de- 
Bat  the  jurisdiction  of  such  appellate  posit  the  funds  of  a  minor  in  the 
court  is  appellate  only,  and  matters  of  ref^istry  of  the  court  is  presumably 
orieinal  jurisdiction  cannot  be  tried,  injurious  to  the  minor,  and  the  gaaid* 
M  larnesa  v.  Berry,  29  Tex.  Civ.  App.  ian  may  appeal.  Wegmana'a  Sac* 
5O7.  cession,  no  La.  990. 
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9T4.  See  note  i. 

11.  CotU  —  In  AkTor  «f  ewuriltt.  —  See  note  3. 
97ff •  Agaimt  Chuurdian.  —  See  note  I . 

TIL  A0TIOV8  AVD  Suits  on  OuABDiAirt'  BovBt  —  1.  Whn 
Action  Lioi.  —  See  note  4. 

976,  8.  Aioertainment  of  Liability  of  Ouardian  as  Proroquisito  to 
Aetion  —  a.  At  Law.  —  See  note  2. 
978*  See  note  i. 

b.  In  Equity.  —  See  note  3. 
980*  6.  Parties  —  a.  Plaintiffs  or  Complaints  —  (i)  Suc^ 

cesser  to  Guardian.  —  See  note  i. 
981,  (3^  State  as  Plaintiff.  —  See  note  2. 
989,  (5)  Creditors  of  Ward  as  Plaintiffs.  —  See  notes  2,  4, 

ITaaiitluiriMd     AUowaaM  '  of    Claim  does  not  require  the  issue  of  an  exe* 

Afaiast   Ouardiaa.  —  Where    a^  court  cution  upon  the  surrogate's  decree  in 

silling  in  probate  has  no  jurisdiction  a  proceeding  by  the  general  guardian 

to  allow  a  claim  against  the  estate,  the  against  the  administrator  of  his  prede* 

guardian  may  appeal  from  such  allow-  cessor,  which  decree  directs  the  ad* 

ance  and  order  requiring  him  to  pay  ministrator  to  pay  the  amount  due  to 

the  claim      Matter  of  Breslin,  135  Cal.  the  successor.    Van  Zant  v.  Grant,  175 

21  N.  Y.  150;  Allen  v.  Kelly,  55  N.  Y.  App. 

974.  1.  Bond.  —  A  statute  intended  Div.  454. 

to  lelieve  an  appellant  who  is  incom-  976*    S.  Pinnell  v.  Hinkle,  (W.  Va. 

petent  to  contract  from  the  necessity  of  1903)  46  S.  E.  Rep.  171  [dtin^  9  Encyc. 

filing  a  bond  will  not  permit  an  appeal  of  Pl.  and  Pr.  976]:  Wegner  v.  Wiltsie, 

by  the  ward  without  a  bond  after  he  33  Ohio  Cir.  Ci.   502.' 

becomes  of  age.    Curtiss  v.  Morrison,  978.    1.  See  McDonald  v.  People, 

93  Me.  345.  29  Colo.  503. 

a  Clopton  V,   Simonds,  (Mo.  App.  S.  Zurfluh  v.  Smith,  135  Cal.    644; 

1903)  77   S.  W.  Rep.  467;    Nagle  v.  Wilt  v.  Day,  ZZ3  Iowa  no;  Kurz  r. 

Robins,  9  Wyo.  31 1.  Hess,  86  N.  Y.  App.  DIt.  539:  Otto  v. 

975.  1.  Tutorship  of  Minor  Heirs,  Van  Riper,  164  N.  Y.  S36.  See  also 
51  La.  Ann.  1641,  allowing  against  the  Gilbert  v.  Gilbert,  7  Ohio  Cir.  Dec.  58, 
tator  the  costs  of  an  appeal  by  him  13  Ohio  Cir.  Ct.  39 

wherethe  judgment  was  affirmed;  Mat-  990*    1.  Van  Zant  v.  Grant,  175  N« 

ter  of  Decker,  (Surrogate  Ct.)  37  Misc.  Y.  150,  holding,  over  the  object! )n  that 

(N.  Y.)  537;  Jn  re  Hoshour,  11  York  such  action  could  be  brought  on  by  a 

Leg    Rec.  (Pa.)  159:  In  re  Miller,  34  guardian  ad  litem,  that  It  was  properly 

Pa.  Super  Ct.  33.  brought  by  the  general  guardian. 

Costs  Other  than  Oonosel  Foes,  —  Where  Suit  by  Snooossor  in  His  Owa  Varna.  ~ 

thai  patt  of   a  judgment    Ofrerruling  Mahan  v.  Steele,  109  Ky.  31. 

exceptions  to  a  particular  loan  is  re-  961*    S.  McDonald   v.   People,   19 

versed,  the  guardian  will  not  be  emit  led  Colo.  App.  98;  Com.  v.  Patterson,  13 

to  costs,  outside  of  counsel  fees,  ex-  Pa.  Super.  Ct.  136,  requiring  suit  on 

penied  in  resisting  the  exceptions  to  the  bond  of  a  lunatic's  committee  to  be 

that  loan,  but  the  ward  is  entitled  to  brought  in  the  name  of  the  common- 

his  reasonable  costs  in  respect  to  that  wealth. 

loan,  not  including  counsel  fees.  Nagle  969.    S.  Vaosisity  of  AsoortaliaMit 

7.  Robins,  9  Wyo.  3ii.  of  Debt  by  Jadgmeat.  —  Since  the  de* 

4.  Aethm  by  Snooesior  —  Against  Ad-  cision  cited  in  the  original  note,  it  has 

mUmstrator: — A  statute  providing  that  been  directly   held  that   such  action 

where  an  execution  upon  a  surrogate's  cannot  be  maintained  until  the  credl- 

decree  "  against  property  of   an   ex-  tor's  claim  has  been  reduced  to  judg- 

ecutor    «    *    *    has    been    returned  ment.     Long  v.  Copeland,  183  Matt. 

wholly  or  partly  unsatisfied  "  an  action  333. 

may  be  maintained  upon  his  ofllcial  In  Bhodo  Idaad,  under  statute,^ it  it 

bond  for  the    sum   uncollected,  etc.,  held  that  in  order  to  become  a  creditor 
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98S.  b.  Defendants  —  OnardiaB  and  snretiM.  —  See  note  2. 

SnrttlM  on  DUEinroBt  Obligations.  —  See  note  4. 

984.  6.  Declaration  and  Complaint  —  a.  In   General.  —  See 
note  4. 

985.  c.  Identification  of  Bond.  —  See  note  2. 

987.  e.  Breach  of  Conditions  —  (3)  Failure  to  Account.— 
See  note  i. 

(4)  Failure  to  Pay  Over.  —  See  note  2. 

990.  7.  Plea  or  Answer  —  d.  Performance.  —  See  note  4. 

991.  e.  Attack  on  Appointment.  —  See  note  i. 

/.  Accounting  and  Settlement.  —  See  note  2. 
99S.  8.  Beply.  —  See  note  i . 

it  is  necessary  to  have  the  claim  allowed  nary    v,   Wolfson,  65   N.  J.    L.    418, 

by  the  guardian,  or,  if  rejected  by  the  wherein  the  declaration  was  held  to  be 

guardian,  to  bring  suit  under  the  pro-  sufficient. 

visions  of  the  statute  against  the  ward;  So  in  the  action  by  a  successor  cura- 

that   without  doing  these  things  the  tor,  an  averment  of  failure  to  account 

alleged  creditor  cannot  inquire    into  to  the  ward  instead  of  an  averment  of 

the  conduct  of  the  guardian  in  an  ac-  a  failure  to  account  to  the  successor  of 

tion  on  the  guardian's  bond.     Munici-  the  first  curator  is  not  objectionable, 

pal  Ct.  V,  Le  Valley,  25  R.  I.  236.  State  v.  Berger,  92  Mo.  App.  631. 

When  Third  Parson  Cannot  Sue. —  A  3.  In  Bolt  Against  the  Administrator 

mortgagee  of  chattels  belonging  to  an  and  Snreties  of  the  guardian  for  an  ac- 

insane  person  has  no  right  in  IHinois  counting  and   for  judgment    for   the 

to  put  in  suit  the  bond  of  the  conser-  sum  due,  an  allegation  that  at  the  time 

vator  because  of  a  sale  of  such  chattels  of  the  death  of  the  guardian  he  had  a 

by  the  conservator  and  failure  to  satisfy  certain  sum  which  he  did  not  pay  to 

the  mortgage.     Whiiham  v.  People,  89  the  plaintiff  nor  use  for  the  plaintiff's 

111.  App.  103.  benefit,  but  which  he  mingled  with  his 

983.    4.  Heisen  v.  Smith,  138  Cal.  own  funds  and  appropriated  to  his  own 

316.  use,  and  for  which  he  had  refused  and 

983*    9.   Against   Suretioi  Alone.  —  neglected  to  account  up  to  the  time  of 

In  Texas^  by  statute,  where  the  princi-  his  death,  is  sufficient  without  an  alle- 

pal  in  the  bond  cannot  be  found  the  gation  that  the  administrator  had  not 

action  may  be  dismissed  as  to  him  and  paid  the    sum   specified.    Zurfluh  v. 

continued  against  the  sureties.     Bopp  Smith,  135  Cal.  644. 

V.  Hansford,  18  Tex.  Civ.  App.  340.  990.     4.  Application   of  Konoyt   to 

4.  Stale  V.  Parsons,  147  Ind.  579.  Education  and  Kaintenanoo  of  Waid«  — 

Bloetioa. —  Where    the   wards    have  In  an  action  charging  a  conversion  of 

remedies  against  different  persons  in  a  minor's  funds,  a  plea  of  applicaiion 

different  capacities  and  against  several  of  the  funds  to  the  minor's  education 

bonds    and    bondsmen,    they    are    at  and   maintenance   merely  denies  the 

liberty  to  elect  whom  they  will  pursue,  charge  of  conversion,  and  it  is  not  an 

Loftin  V.  Cobb.  126  N.  Car.  58.  affirmative  defense,  and  a  motion  for 

084.    4.  Exeoation  on  the  Sorrogato's  judgment  for  the  defendant  is  properly 

Beeroe,  where  that  is  a  condition,  must  overruled.     McDonald  v.   People,  29 

be  alleged.    Allen  v.  Fahy,  (Supm.  Ct.  Colo.  503. 

Tr.  T.)  30  Misc.  (N.  Y.)  377.  991.    1.  Deming  v,  Paynter,  (Ky. 

Joinder  of  Action  to  Set  Aside  Beport.  1897)   42   S.  W.  Rep.    11 12,    holding 

—  State  V,  Parsons,  147  Ind.  579.  further  that  the  objection  of  lack  of 

98<^,    3.  Snfflcieney  of  Identification,  jurisdiction  of  the  court  making  the 

See  McDonald  v.  People,  12  Colo.  App.  appointment  cannot  be  raised  for  the 

98,  for  a  case  holding  that  there  was  first  time  on  appeal, 

no  variance  between  the  bond  and  the  2.  State  v.  Stock  well,  28  Ind.  App. 

complaint.  530. 

9s7.    1.  Action  for  Conversion.  —  See  993.    1.  TraTorte.  —  Where  the  pe- 

also  McDonald  v.  People,  29  Colo.  503.  tition  in  a  suit  on  the  bond  of  a  com> 

Soffleioncy  of  Averment.  —  See  Ordi-  mittee  alleges  that  no  settlenient  had 
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99S.  9.  Pleading  and  Prool  —  See  note  4. 
•96.  12.  Appeal  and  Eeview  —  lUowd  on  Aspoal.  —  See  note  3. 
Pmmaptloni.  —  See  note  4. 

been  made,  a  plea  that  there  had  been  should  except  and  also  call  the  atten- 

a  settlement  is  in  effect  a  traverse  of  tion  of  the  court  thereto  in  a  motion 

the  petition  in  that  regard,  and  need  for  a  ne«r  trial.    State  v.  Elliott.  82  Mo. 

not  be  denied.     Detning  v,   Paynter,  App.  458. 
(Ky.  1897)  4a  S.  W.  Rep.  ma.  4.  The  Finding  of  a  Seforee  is  a  special 

OM*    4.    McDonald    v.   People.   12  verdict,  and  the  court  will  presume  its 

Colo.  A  pp.  98.  correctness    without    going    into    the 

M6.    8.  Xotimi  for  Vew  Trial.  —  If  weight  of  the  evidence,  if  there  is  sub- 

the  relator  deems  the  action  of  the  stantial  evidence  to  support  it.    State 

court  in  sustaining  an  exception  to  the  v.  Elliott,  82  Mo.  App.  458. 
report  of  the    referee   erroneous,  he 
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lOOS.  IL  JiTEiSDiCTiOH  —  1.   General  Federal  JoriadieUim.  «— 

See  note  3. 

1004.  Sec  notes  i,  2. 

1007.  2.  Coaflioting  and  Concnrrent  Jnriidiotion  in  State  and 
Federal  Conrte  — tf.  Conflicting  Jurisdiction— (i)  Release 
from  Federal  Custody  by  State  Courts.  —  See  note  3. 

Porion  Held  under  Militarj  Authority.  —  See  note  6. 

1009.  {2)  Release  from  State  Custody  by  Federal  Courts.  — 
See  note  2. 

1010.  b.  Concurrent   Jurisdiction  — or  itete  and  iMena 

Oourti.  —  See  note  2. 

Of  8ute  Conrti.  —  See  note  3. 

101 1.  3.  Particular  Federal  Tribunals  —  ^7.  Supreme  Court 

—  IB  Szeroiie  of  Iti  Appellste  Jnriidletieii.  —  See  note  3. 

lOlS.  4.  State  Courts.  — See  note  2. 

1003*    8.  A  TngltiTe  from  Jnstioe  is  son  v,  Boucher,  175  U.  S.  184;  Daris 

in  custody  undf  r  or  by  color  of  author-  v,  Burke,  179  U.  S.  399:  Minnesou  v. 

ity  of  the  United  States.     Exp.T>h.vf-  Brundage,  180U.  S.  499;  Reid  fr.  Jonee,     . 

son,  (C.  C.  A.)  83  Fed.  Rep.  306.  187  U.  S.  153;  Siorti  t*.  Massachasetu. 

104M.    1,  U.   S.   V.   Fuellhart,   T06  183  U.  5. 138;  Tinsley  f.  Anderson,  171 

Fed.  Rep.  oil;  In  re  Waite,  81  Fed.  U.  S.  loi;  In  re  Nelson,  69  Fed.  Rep. 

Rep.   359;  Campbell  v,  Waiie,  (C.  C.  712;  In  re  Moore,  75  Fed.   Rep.  8ai; 

A.)  88  Fed.  Rep.  102;  /«r^  Turner.  119  Exp.  McMinn,   no  Fed.    Rep.    954; 

Fed.  Rep.  231.  Eaton  v.  West  Virginia,  (C.  C.  A.)  91 

When  United  States  Xarshals  or  Their  Fed.  Rep.  760;  U.  S.  v.  McAleese.  (C. 
Deputies  Are  Arrested.  —  Anderson  v,  C.  A )  93  Fed.  Rep.  656;  In  re  Law- 
Elliott,  (C.  C.  A  )  loi  Fed.  Rep.  609.  rence.  80  Fed.  Rep.  99;  In  re  O'Brieo, 

2.  State  Custody  in  Violation  of  United  95  Fed.  Rep.  131;  In  re  Huse,  (C.  C. 

States   Constitution    or   Laws.  —  In    re  A.)  79  Fed.  Rep.  305;  In  re  Bennett,  84 

Brundage,   96-  Fed.    Rep.   963;    In  re  Fed.    Rep.   324;  Howard  v.  Fleming, 

Lewis,  83  Fed.  Rep.  159*,  In  re  Race  191  U.  S.  126;  In  rf  Murphy,  87  Fed. 

Horse.  70  Fed.  Rep.  598;  Cohn  v,  Jones,  Rep.  549;  Nesbit  r.  Hert,  91  Fed.  Rep. 

100  Fed.  Rep.  639:  In  re  Davenport,  123:  In  re  Matthews,   122    Fed.  Rep. 

102  Fed.  Rep.  540;  Ex  /.  Glenn,  in  248;  In  re  Stone,  120  Fed.   Rep.  loi; 

Fed.  Rep.  257;  Dreyer  v.  Pease,  88  Fed.  Exp.  Rearick,  118  Fed.  Rep.  928; /« 

Rtp.  978;  In  re  Krug,  79  Fed.  Rep.  308.  re  Brundage,  96  Fed.  Rep.  963. 

Imprisonment   for  Violation   of  (Mi-  1010*    S.  Crossiey  v.  California,  t68 

nance.  —  Ex  p,  Rearick.  118  Fed.  Rep.  U.  S.  640;  Harkrader  v,  Wadley,  178 

928;  Ex  p.  Green,  114  Fed.  Rep.  959.  U.  S.  148. 

1007.    8.  Com.  V.  Butler,  19   Pa.  8.  State  v,  Humphrey,  125  Ala.  no 

Super.  Ct  626.  \ciiing  9  Encyc.  of  Pl.  and  Pr.  ioio]; 

6.  Cases  Containing  Correet  Doetrine.  —  State  v.  Sistrunk,  (Ala.   1903)  35  So. 

Com.  V.  Butler,  19  Pa.  Super.  Ct.  626.  Rep.  39. 

1000.    8.  In  re  Reeves,  123   Fed.  1011.    8.  Craemer  r.  Washiogtoo, 

Rep.  343;  Fitts  V.  McGhee,  172  U.  S.  168  U.  S.  124, 

516;  In  re  Krug.  79  Fed.  Rep.  308.  1013.    8.  Alabama.  —  Hall  r.  State, 

Interfsrenoe  Only  in  Special  Cases.—  130  Ala.  139;  Slate  r.  Humphrey,  125 

Baker  v,  Grice,  169  U.  S.  284;  Marku-  Ala.  no. 
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l#ia,  5.  Territorial  Oourtt.  —  See  note  i. 

1#16.  17.  Bt  Wkok  Applicatiov  Kabs.  —  See  note  3. 

1#17,  Om  GhOmiag  Btght  to  Outody.  —  See  note  2. 

101 9.  y.  Pbtitiov  — S.  Beqniflites  and  Suiaoiency  —  r.  State- 
ment OF  Facts  Constituting  Illegal  Detention.  —  Sec 
note  3. 

10*i9.  e.  Statement  of  Evidence  Before  Committing 
Magistrate.  —  See  note  2. 

/.  Annexing  Copy  of  Warrant,  Order,  or  Pro- 
cess OF- Imprisonment.  —  See  note  4. 

1931.  I.  For  Reduction  of  Bail.  —  See  note  2. 

j\  Testing  by  Motion  to  Quash  Writ  or  by  De- 
murrer. —  See  note  3. 

1#99.  3.  Yerificatioii  —  ^.  By  Whom  Made  —  A«th«rintioB. — 
See  note  3. 

VI  PBOossDXveB  Silatiys  to  OftAVTive  OB  Dsvnve 
Writ  —  1.  Probable  Cauie  to  Be  Sbown.  —  See  note  6. 

Califorma,  —  Gardner  v,  Jones,  126  Matter    of    McMaster,    q    Okla.    432, 

Cal.  614.  wherein  it  was  held  that  the  Supreme 

Colorado.  —  In  re  Doyle,  26  Colo.  52;  Court  had  no  jurisdiction  to  hear  and 

People  z.  District  Ct.,  28  Colo.  485.  determine  the  writ  issued  by  the  cleilc 

Georgia,  —  Simmons  v,  Georgia  Iron,  on  the  order  of  a  justice  of  the  court 

etc.,  Co.,  117  Ga  305.  until  after    final    judgment    by  such 

Kansas,  —  In  re  Crandall,  59  Kan.  justice. 

671;  In  re  Gray.  64  Kan.  850.  101#.    8.  An  Ibmum  Ptnon  confined 

Montana,  —  State  p.  District  Ct.,  24  in  an  asylum  may  malce  application 

Mont.  539.  for  himself.     Matter  of  Everett,   138 

Missouri,  — Exp,  Smith,  135  Mo.  223;  Cal.  490. 

Ex  p,  Gaume,  162  Mo.  390.  101 7*     S.   Ovmrdian    fsr   Ward.  — 

Nebraska,  —  McCarty  v,  Hopkins,  61  Hanrahan  v.  Sears,  72  N.  H.  71,  hold- 
Neb.  550.  ing  that  as  a  matter  of  comity  a  foreign 

Pennsylvania,  — Com.  ^,  Gibbons,  9  guardian  may  apply  for  the  writ. 

Pa.  Super.  Ct.  527,  holding  thai  the  1019.    8.  State  v,  Goss.  73  Minn. 

Superior   Court    or    in   vacation   any  126;  Thomas  v,  Winne,  122  Fed.  Rep. 

judge  thereof  may  grant  the  writ  when-  395,  58  C.  C.  A.  613;  In  re  Storti,  109 

ever  necessary  in  aid   of  a  pending  Fed.  Rep.  807;  Craemer  v.  Washington, 

appeal.  168  U.  S.  124. 

South  Dakota.  —  In  re  Hammill,  9  S.  Aftar  Oonviotioa.  —  The  petition  will 

Dale.  390.  be  insufficient  unless  It  sets  out  that 

Texas.  —  Ex  p,    Warfieid.  40  Tex.  the  judgment  is  a  nullity  or  has  been 

Crim.  413:  Rice  v.  Rice,  24  Tex.  Civ.  satisfied.    In   re  Green  wald,  77  Fed. 

App.  506:  Weti  V,  Thompson,  26  Tex.  Rep.  590:  Howard  v,  U.  S.,  (C.  C.  A.) 

Civ.'App.  396;  Ex  pn  Japan,  36  Tex.  75  Fed.  Rep.  986. 

Crim.  482;  TetschsIcv.Fritsch,  38Tex.  lOM.    8.  Ex  p.  Lapique,  139  Cal. 

Crim.  43:  Letcher  v,  Crandell,  18  Tex.  xix,  72  Pac.  Rep.  995;  Rhea  v.  State, 

Civ.  App.  62:  Ex  p,  Talbutt.  39  Tex.  61  Neb.  15;   Craemer  r.  Washington, 

Crim.  12;  Exp.  Snyder,  39  Tex.  Crim.  168  U.  S   124. 

120;  Ex  /.  Chestnutl,  39  Tex.  Crim.  4.  State  v,  Goss,  73  Minn.  126. 

624;  Exp.  Calvin,  40  Tex.  Crim.  84.  1091.    8.  Exp,  Bishop,  (Tex.  Crim. 

Washington.  —  Matter  of  Van  Alstine,  1901)  61  S.  W.  Rep.  308. 

21  Wash.  T94.  8.  Simmons  v,  Georgia  Iron,   etc., 

Wiseonsin,  —  State  v,  Ryan,  99  Wis.  Co.,  117  Ga  305  \citing  9  Encyc.  op  Pl. 

123.  AND   pR.    Z021];  Nebraska  Children's 

101ft.     1.   OkkhOBM.  —  The    judg-  Home  Soc.  v,  Siate,  57  Neb.  765. 

ment  in  In  re  McMaster,  2  Oltla  435,  lOM.    8.  See  In  re  Craig,  70  Fed. 

set  out  in  this  note   in  the    original  Rep.  969. 

article,  was  vacated  and  set  aside  in  £  Simmons  v,  Georgia  Iron,  etc., 
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109S.  2.  Diwretioii.  of  Court  --See  note  i. 
3,  Denial  of  Writ.  —  See  notes  2,  3. 
1*36.  YIII  Wait  —  1.  Where  It  May  Be  Sent  —  acaie  Oaarti.  — 
See  note  i. 

2.  Direction.  —  See  note  2. 
1 037.  4.  Where  and  When  Hade  Returnable  —  Wbm  OriiM  Wm 
Oommitttd.  —  See  note  3. 

1039.  IX.  Sebyiob  of  Wbit.—  See  notes  i,  2. 

1050.  Effect  of  Wbit  —  1.  Aa  Snpersedeaa  —  See  note  i. 

1051.  XI  HoTiCB  OF  Applicatioh  OB  Febbbbct  of  Wbit.  — 
See  note  2. 

1034.  XII.  Ketitbb  — 3.   Enforcing  Return  by  Attachment  — 

Wilful  DiMbedienoe.  —  See  note  3. 

1055.  7.  Requiiites  and  Sufficiency  —  b.  As  TO  Substance  — 
(t)  In  GeneraL  —  See  notes  5,  6. 

1056.  (2)  Averment  of  Custody^  Possession,  or  Control.  —  Sec 
note  I. 

1057.  (3)  Statement  of  Authority  for  Detention  —  Wh««fw 

PriBoner  Ii  Held  by  Virtue  of  Written  Authoritj.  —  See  note  4. 

1058.  (5)  Statement  of  Cause  of  Commitment  and  Offense.  — 
See  note  5. 

Co.,  117  Oa.  305:  In  re  Krug,  79  Fed.  Bat  Where  the  Writ  Ii  Denied,  an  ap- 

Rep.  308.  peal  from  the  order  denying  it  does  not 

Where  Detention  Cannot  Continue  nntil  suspend  the  power  of  the  lower  court 

Hearing. —  Where  the  peiiod  of  unlaw-  to  proceed  to  trial  of  the  charge  on 

f  ul  restraint  alleged  will  have  expired  which  the  prisoner  is  in  custody.    State 

before  a  return  can  be  made  and  hear-  v.  Fenton,  30  Wash.  325,  citing  9  Encyc 

ing  had,  the  writ  will  not  be  granted,  of  Pl.  and  Pr.   1029  [1030]  and  <£/• 

Ex  p.  Baez,  177  U.  S.  378.  Hnguishing  the  case  at  bar  from  those 

XWH^  1.  Nebraska  Children's  Home  on  which  the  text  is  based. 

Soc.  V,  State.  57  Neb.  765-  1031.    2.  See  Matter  of  Leggat,  i69 

S.  In  re  Krug,  79  Fed.  Rep.  308.  N.  Y.  437. 

3.  In  re  Pierce,  (Idaho  1902)  67  Pac.  1034,    8.  People  v.  Baxter,  57  N. 

Rep.  316;  Exp,  Roberts,  166  Mo.  207;  Y.  App.  Div.  179,  citing  9  Encyc.  of 

In  re  Board  man,  169  U.  S.  39:  In  re  Pl.  and  Pr.  1034. 

Durrant,  84  Fed.  Rep.  314.  1035*    5.  Simmons  f.  Georgia  Iron. 

1036.    1.  Simmons  c/.  Georgia  Iron,  etc.,  Co.,  117  Ga.  305,  n/:rff^  9  Encyc. 

etc.,  Co  ,  117  Ga.  305  \citing  9  Encyc.  of  Pl.  and  Pr.  1035. 

OF  Pl.  and  Pr.  1025]:  Matter  of  Bai>  6.  Cuddy,  Petitioner,  131  U,  S.  280. 

ley,  10  Okla.  294.  1036.    1.  Transferenee  ef  Cnstedj  ef 

2.  Cannot  Be  Direoted  to  Corporation.  Child.  —  See  Com.  r.  Friends*  Home 

—  Simmons  v.  Georgia  Iron,  etc.,  Co.,  for  Children,  22  Pa.  Co.  Ct.  61,  holding 

117  Ga.  305.  that  a   return   which    admits    former 

1M7,     8.    Ex  p,    Graham,    (Tex.  custody  of  children  but  fails  to  show 

Crim.  1901)  64  S.  W.  Rep.  932;  Ex  p.  where  or  to  whom  they  have  been  sent 

Fulton,    (Tex.    Crim.   1901)  65  S.  W.  is  evasive  and  insufficient. 

Rep.  1059.  1037.    4.  In  re  Taber,  13  S.  Dak. 

14MI0.    1.  Sendee  on  Sunday  in  vio-  62.     Compare  Leonard  v.  Rodda,  5  App. 

lation  of  the  laws  of  the  state  renders  Cas.  (D.  C.)  256,  holding  that  where 

the  proceedings  void,  and  appearance  the  paper  left  with  the  jailer  as  an> 

does  not  waive  the  irregularity.     Peo-  thority  to  detain  the  prisoner  is  itself 

pie  V,  Dewey,  (Supm.  Ct.  Spec.  T.)  23  only  a  copy  of    the  original   commit- 

Misc.  (N.  Y.)  267.  ment,  there  is  no  force  in  an  objection 

2.  Buttrick  v,  Emery,  71  N.  H.  463.  that  the  return  sets  forth  a  copy  of  a 

1030,    1.  Wilkins's  Petition,  71  N.  copy,  and  not  a  copy  of  an  original. 

H.  591;  Matter  of  Grant,  26  Wash.  412.  103S.    ft.  Annexed  Wannnt.  —  If  the 
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1039.  (6)  Statement  of  Evidence  Before  Committing  Magis- 
trate. —  See  note  3. 

8.  Testing  Snffioienoy  of  Eetum.  —  See  notes  4,  5. 

1040.  10.  Contradicting  Eetnm  —  ConoimiTeiiau.  —  See  note  i. 

Tx«T«nlng  and  Denying.  —  See  note  2. 

1041.  Betnrn  Hot  Contradicted  —  Taken  for  Trne.  —  See  note  4. 

1043.  XTTT.  iNQUiBT  AVD  Determination  of  Case  bt  Feds&al 
CouETS  —  1.  General  Principles  Selating  to  Procedure  and  Action  of 
Court  —  a.  Method  of  Determination.  —  See  note  2. 

1044.  c.  Discharge  from  Sentence  of  Court. —  See 
note  I. 

2.  Inquiry  in  Cases  of  Conflicting  Jurisdiction  —  b.  Of 
Federal  Courts  into  State  Custody.  —  See  note  3. 

1045.  3.  Examination  into  Jurisdictional  Questions.  —  See  notes 
I,  2. 

1046.  Indictment  Kay  Be  Looked  Into.  —  See  note  I. 

Inquiry  Kay  Be  Had  into  ConetitntionaUty  of  Law.  —  See  note  2. 
Judgment  Void.  —  See  note  3. 

4.  Examination    into    Errors    and    Irregularities.  ^- See 
note  5. 

1047.  See  notes  i,  2,  3. 

return  is  insufficient  but  the  annexed  1045.    1.  In  re  Reese,  98  Fed.  Rep. 

warrant  shows  good  cause  for  reten-  984;  In  re  Newman,  79  Fed.  Rep.  622. 

tion,  the  petition  will    be  dismissed.  3.  Inquiry  into  Court    Martial.  —  On 

Matter  of  Newkirk,  (Supm.  Ct.  Spec,  habeas  corpus,  the  court  will  determine 

T.)  37  Misc.  (N.  Y.)  404..  whether  a  court  martial  was  invested 

1039.     8.  People  v.    Fox,    (Supm.  with    -jurisdiction.       McCIaaghrv     v. 

Cl.  Spec.  1,\  34  Misc.  (N.  Y.)  82.  Deming,  186  U.  S.  49;  In  re  Crain,  84 

4.  Contra,  see  People  v.  St.  Saviour's  Fed.  Rep.  788. 

Sanitarium,  34  N.  Y,  App.  Div.  363.  1046.    1.  Price  v,  McCarty,  (C.  C. 

5.  The  Power  of  the  Court  over  the  Cue.    A.)  89  Fed.  Rep.  84. 

tody  of  Inlemti  does  not  depend  upon  2.  The  Supreme  Court  of  the   United 

the  technical  sufficiency  of  the  return,  States  is  the  proper  tribunal  to  declare 

nor  is  such  power  limited  or  controlled  an  Act  of  Congress  unconstitutional, 

by  the  allegations  thereof.     Bullock  v.  U.  S.  z/.' Ames,  95  Fed.  Rep.  453. 

Robertson,  160  Ind.  521.  8.  Demingv.  McClaughry,  (C.  C.  A.) 

IMO*     1.  Ex  p,    Stacey,    (Oregon  113  Fed.  Rep.  639:  Mackey  v.  Miller, 

1904)  75  IJ^c.  Rep.  1060.  (C.  C.  A.)  126  Fed.    Rep.    161;  Ex  /. 

3.    People    V,    Work    House,    etc.,  Baskirk,  (C.  C.  A.)  72  Fed.  Rep.  14. 

(Supm.  Cl  Spec.  T.)  37  Misc.  (N.  Y.)  6.  In  re  Corum,  62  Kan.  271  {citing  k^ 

639.  Encyc.  of  Pl.  and  Pr.   1040J;  In  re 

1041.    4.  People  v,  Baxter,  57  N.  Nevitt,  (CCA.)  117  Fed.  Rep.  448; 

Y.  App.  Div.  179  \ciiing  9  Encyc.   of  In  re  Lewis,  114.  Fed.  Rep.  963. 

Pu   AND    Pr.    1041]:    Carter    v.    Mc-  Former  JeojMurdy.  —  Matter  of  Miller, 

Claughry,  183  U.  S.  365.  7  Kan.  App.  686,  citing  9  Encyc.  OF  Pl. 

1043*    8.  Motherwell  v,  U.  S.,  (C  and  Pr.  1046,  note  5. 

C.  A.)  107  Fed.  Rep.  437.  The  Coniolidation  of  Indiotmenti  is  no 

Blseretion  of  Court  as  to  Judgment. —  such  error  as  demands  the  services  of 

In  re  Gut  Lun,  84  Fed.  Rep.  323.  habeas  corpus.     De  Bara  v,  U.  S.,  (C. 

14MI4.    1.   Discharge   when   Part   of  C.  A.)  99  Fed.  Rep.  942. 

Judgment  Is  Authorised.  —  Ex  p,  Davis,  1047.    1.  Error  as  to  Law,  Evidenoe, 

tia  Fed.  Rep.  139.  or  Facts.  —  Price  v.  McCarty,  (C  C  A.) 

8.  Boskezr.  Comingore.  177U.  S.  459:  89  Fed.  Rep.  84:  In  re  Lea.  126  Fed. 

Campbell  v,  Waite,  (C.  C.  A.)  88  Fed.  Rep.  231;  In  re  Bryant,  80  Fed.  Rep. 

Rep.  102.  282;  In  re  Li  Sing,  (C  C  A.)  86  Fed, 
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194T.  loflelMuy  of  IndleteMt.  —  See  note  4. 

1949.  5.  Ihramtfiation  into  Commitments — ^.  Extent  OF  In- 
quiry. —  Sec  notes  4,  5. 

14MM.  XIT.  Pbogbbveb  avd  DsTSumiATiov  of  Cah  it  Statb 
CovxTB  —  2.  General  Prindples  Belative  to  Trial  and  Prooednre.  — 
See  note  3. 

IINII.  S.  Appearanoe  of  Parties  and  Counsel  —  See  note  i. 

14M(S.  6.  Hearing  on  Bvidenoe  and  Testimony  —  c.  Return 
Traversed.  —  Sec  note  i. 

lOSff.  7.  Soope  of  Inquiry — a.  Commitments  Before  In- 
dictment —  (1)  Doctrine  Limiting  Inquiry  to  Jurisdiction,  —  See 
note  2. 

\OSM.  Sec  note  i. 

\9S7.  (2)  Doctrine  Extending  Inquiry  to  Proceedings  and  Evi- 
dence —  Proootdiagi.  —  See  note  i . 

Rep.  896;  Exp.  Dads,  112  Fed.  Rep.  (Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.) 

139;  Castner  v.  Pocahontas  Collieries  2X. 

Co.,  117  Fed.  Rep.  184;  In  re  Count  IMS.   1.  Japanese  Immigrant  Case, 

De  Toulouse  Lauirec,  102  Fed.  Rep.  189  U.  S.  86. 

878,  43  C.  C.  A.  42;  In  re  Reese,  98  IMft.    S.  W^i jiff.  — ^x/.  Dubuque. 

Fed.  Rep.  984,  affirmed  107  Fed.  Rep.  z  Alaska  16. 

042, 47  C.  C.  A.  87:  In  re  Tsu  Tse  Mee,  District   of   CoiumHa,  —  Palmer    v. 

81  Fed.  Rep.  702,  Sternaman  r.  Peck,  Colladay,  18  App.  Cas.  (D.  C.)426. 

(C.  C.  A  )  80  Fed.  Rep.  883.  Georgia.  ^  Manor    9.   Donaboo,   117 

Seeiaioa  of  Inspsetor  of  Immigratioiu  Ga.  304. 

—  In  re  Moy  Quohg  Shing,  125  Fed.  Idaho.  —  /w  r^  Marshall,  6  Idaho  516; 

Rep.  641;  Lavin  v.  Le  Fevre,  (C.  C.  A.)  In  re  Green,  7  Idaho  94. 

125  Fed.  Rep.  693;  In  re  Li  Foon,  80  /ff</faif«.  —  Cruibersv.  Bray,  i59lod. 

Fed.  Rep.  881;  In  re  Li  Sing,  (C.  C.  A.)  685. 

86    Fed.   Rep.   896.     Contra^  U.   S.  v.  Kansas.  —  In    re   Chamberlain*    62 

Chung  Shee,  (C.  C.  A.)  76  Fed.  Rep.  Kan.  866.  61  Pac.  Rep.  805, 

951 :  In  re  Kornmehl,  87  Fed.  Rep.  314.  Maine.  —  M^elch  v.  Sheriflf,  95  Me.  451. 

14MI7*    S.  In  re  Eckatt,  166  U.  S.  Pennsylvania.  —  Com.  v.  Clemons,  18 

481;  ilarkrader  v.  Wadley,  172  U.  S.  Pa.  Co.  Ct.  447,  5  Pa.  Dist.  670. 

Z48;  In  re  Lennon,  166  U.  S.  548.  Vermont.  — In  re  Rogers,  75  Vt.  329. 

8.  In  re  Durrant,  84  Fed.  Rep.  314;  Commitment  on  ClTil  Pyoosm.  —  Matter 


U.  S.  V.  Williams,  126  Fed.  Rep.  253;  of  Comstock,  10  Okia  299. 

Storti  V.  Massachusetts,  183  U.  S.  138.        Extradition  Proooodiags.  —  In  the  fol. 

i.  In  re  Lewis,  114  Fed.  Rep.  963;  In  lowing  cases  the  count,  applying  the 

re  Erkart,    166  U.   S,  481.     But    see  general   rule,  refused  to  gojnto  the 

Stew  ait  r.  U.  S.,  Z19  Fed.  Rep.  89,  55  various  questions  raised.    Barranger 

C.  C.  A.  641.  V.  Baum.  103  Ga.  465;  Suie  v.  Justus, 

14MI0.    i.  U.  S.  V,  Ames,  95  Fed.  84  Minn.  237;  Ex  p.  Devine.  74  Miss. 

Rep.  453.  7«5;  State  v,  Clough,  (N.  H.  1903)  55 

5.  /»  r^  Reese,  98  Fed.  Rep.  984;  Ex  Atl.  Rep.  554;  Katyuga  v.  Cosgrove, 

/.  Davis,  112  Fed.  Rep.  139.  67  N.  J.  L.  213:  People  V.  Hyatt,  17a 

IMO.    8.  See  Schleuter  tf.  Canatsy,  N.  Y   176;  Exp.  White,  39  Tex.  Crim. 

148   Ind.  384  (holding  that  the  court  497;    Mailer  of  Foye,  21   Wash.  250; 

need  not  make  a  special  finding  of  facts  Matter  of  Baker,  21  Wash.  259,  Matter 

and  state  conclusions  of  law  theieon);  of  Sylvester,  21  Wash.  263;  Armstrong 

Ex  p.  Bishop,  (Tex.  Crim.  1901)  61  S.  v.  Van  De  Vanter,  21  Wash.  682*.  In  re 

W.  Rep.  308.  Bloch,  87  Fed.  Rep.  981 ;  In  re  Moore, 

IMl.    1.  State  V.  Huegin,  tio  Wis.  75  Fed.  Rep.  821. 
180.  1M6.  1.  VoSzaminationastoKwitk 

Absoneo  of  Children  in  Proooodlngo  for  —  In  re  Gilmoce,  61  Kan   857,  58  Pac. 

Thoir  Costody.  —  People  v.  New  York  Rep.  961. 

Juvenile  Asylum.  (Supm.  Ct.  Spec.  T.)        Iw7*     1.  Sute  v.   Higgins,  51  S. 

3a  Misc.  (N.  Y.)  74;  People  v.  Winston.  Car.  51. 
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IINIT.  STldMiM  —  See  note  2. 

14Ki9.  b.  Commitments  After  Indictment— Limited  to 
Jurisdiction  —  Mtrito  of  Deuntioo.  —  See  note  i. 

Mlldtii«7  of  Indietmont.  —  See  note  4. 

1060.  c.  judgments  and  Orders  of  Competent  Court 

(i)  Jurisdiction  Generally. —  See  note  i. 

1II61,  (2)  Matters  Affecting  Jurisdiction  —  (e)  Af  to  OoDftitutioa- 
ality  of  law.  -  -  See  note  I . 

(3)    Errors    and   Irregularities  —  (»)    GoaoraUy.  —  See 
note  2. 

Where  (he  question  of  jurisdiction  Inquiry  iato  Yolldity  of  Commttmoat. 

depends    upon    the    wording    of    the  — Slroup  v.  Pruden,  104  Ga.  721. 

charge  set  forth  in  the  complaint,  and  1061.    1.  In  re  Begerow,  136  Cat. 

no  controverted   question   01    fact    is  293;  Stoulenburgh  v,  Frazier,  16  App. 

presented,  the  court  may  go  baclc  of  Cas.  (D.  C.)  229;  Griffin  v.  Eaves,  114 

the  commitment  and  inquire  into  the  Ga.  66;  People  r.   Flynn,  (Supm.  Ct. 

jurisdiction  of  the  magistraie.     People  Spec.  T.)  37  Misc.  (N.  Y.)  87;  Matter 

V,  FIynn,(Supm.  Ct.  Spec.  T.)  37  Misc.  of  Gribben,  5  Oitla.  379.     But  see  Peo^ 

(N.  Y.)  87.     Compare  People  v,  Dunn,  pie  v,  Jonas,  173  111.  316;  Koepke  v, 

(Municipal  Ct.  Spec.  T.)  28  Civ.  Pro.  Hill,  157  Ind.  172;  In  r^  Gray,  64  Kan. 

(N.   Y.)    205,    note,    holding    that    in  850. 

habeas  corpus  by  a  person  arrested  on  After  Oonviotion  and  after  the  right  of 

an   execution   against  the    body,  the  appeal  is  gone,  habeas  corpus  will  lie 

Question  whether    the  summons  was  to  test  the  validity  of  an  ordinance, 

uly  served  is  not  available.  In  rrjarvis,  66  Kan.  329. 

1M7*   S.  Matter  of  Marceau,(Supm.  A  Moot  Case  will  not  be  decided  to 

Ct.  Spec.  T.)  32  Misc.  (N.  Y.)  217;  Com.  testthe  validity  of  an  ordinance.    Exp* 

V,  Shortall,  206   Pa.  St.   165;  Sute  v.  Henion,  (Cal.  1898)  55  Pac.  Rep.  326. 

Hnegin,  no  Wis.  189.  2.  Calif ornia,  —  In  re  Lapique,   139 

1M9.     1.   Ex  f,    Windsor,    (Tex.  Cal.  204;  /n  r^  Chin  Mee  Ho,  140  Cal. 

Crim.  1904)  78  S.  W.  Rep.  510.  263;  In  re  Knowlton,  136  Cal.  107. 

i.  In  re  Alcorn,  7  Idaho  loi;  Exp.  Georgia.  —  McFarland  r.  Donaldson, 

Grubbs,  79  Miss.  358;  Exp.  McKnight,  115  Ga.  567. 

4  Ohio  Dec.  284,  3  Ohio  N.  P.  255.  Illinois.  —  People    v.    Murphy,    202 


1.  Ex  p.  Dela,  25  Nev.  351,  111.  493. 

&uoting  9  Encyc.  of  Pl  and  Pr.  1060.  Kansas.  —  In  re  Hewes,  62  Kan.  288; 

See  also  the  following  cases:  In  re  Corum,  62  Kan.  271;  In  re  Ter- 

District  of  Columbia,  —  Slack  v.  Per.  rill,  58  Kan.  815,  49  Pac.  Rep.  158;  In 

rine,  9  App.  Cas.  (D.  C.)  128.  re  Brown,  62  Kan.  648. 

Florida,  —  Bx  p.  Bailey,  39  Fla.  734.  Louisiana,  —  State  ex  rel,  Cayard,  52 

Georgia,  —  Griffin     v.    Eaves,    114  La.  Ann.  4. 

Ga.  65.  Minnesota.  —  Slate  v,  McMahon,  69 

Kansas,  —  In  re  Elliott.  63  Kan.  319;  Minn.  265. 

In  re  Norton,  64  Kan.  842.  Nebraska.  —  Kellar  v,  Davis,  (Neb. 

Missouri,  —  Exp.  Neet  157  Mo.  527.  1903)  95  N.  W.  Rep.  1028;  McCarty  v, 

Nevada,  —  ^x P-  Webb,  24  Nev.  238.  Hopkins,  61  Neb.  550. 

New  York,  —  People  v.  Slock.  26  N.  Nevada.  —  Ex  p,  Gafford,   25    Nev. 

Y.    App.    Dlv.    564;     People    v.    Si.  loi. 

Saviour's  Sanitarium,  34  N.  Y.  App.  New  Jersey,  —  Clifford  v.  Heller,  63 

Div.  363;  People  v.  Gill,  85  N.  Y,  App.  N.  J.  L.  105. 

Div.  192.  New  York,  —  People  v.  City  Prison, 

Oklahoma,  —  Matter  of  Patswald,  5  (Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.) 

Okla.  789.  635;  People  v.  Fox,  (Supm.  Cl  Spec 

T€xas,^BxJ,  Lewis,  (Tex.  Crim.  T.)  34  Misc.  (N  Y.)  82;  People  v,  Ha- 

19^)  73  S.  W.  Rep.  8ti.  gan,  (Supm.  Ct.  Spec.  T.)  34  Misc.  (N. 

Wisconsin,  —  In    re   Sdttgen,    no  Y.)  24;  People  tf.  Fallon,  73  N.  Y.  App. 

Wis.  625.  Div.  471;  People  v,  Protestant  Episco- 

tVyoming.  —  Bandy    v,    Hehn,    10  pal  House  of  Mercy,  23  N.Y.  App.  Div. 

Wyo'.  167.  383 
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lOOS.  Habeai  Corpoi  Cannot  Operate  ai  Writ  of  Error.  —  See  note  I. 
1063«  (c)  As  to  Grand  Juries  and  Jury  Trials.  —  See  note  2. 

1064.  d.  Commitments  and  Convictions  for  Contempt. 

—  See  note  i . 


North  Dakota,  —  State  v.  Baeverstad, 
(N.  Dak.  1903)  97  N.  W.  Rep.  548. 

Ohio,  —  In  re  McAdams,  1 1  Ohio  Cir. 
Dec.  780,  21  Ohio  Cir.  Ct.  450. 

Oregon,  —  Ex  p.  Tice,  32  Oregon  179. 

Pentisylvania,  —  Com.  v.  May,  24  Pa. 
Co.  Cl.  546. 

Texas,  —  Ex  p.  Douthitt,  (Tex.  Crim. 
1901)  63  S.  W.  Rep.  131;  Ex  p.  Branch, 
36  Tex.  Crim.  384;  Ex  p.  Japan,  36 
Tex.  Crim.  482;  Ex  p,  Barficld,  (Tex, 
Crim.  1898)  44  S.  W.  Rep.  1095. 

Wisconsin,  —  State  v,  Huegin,  no 
Wis.  189. 

1069.  1.  Alabama,  —  Benson  v. 
State,  124  Ala.  92;  Exp,  Chandler,  114 
Ala.  8;  Ex p,  Bizzell,  112  Ala.  210. 

Arkansas,  —  Exp,  Foote,  70  Ark.  12. 

California, — Exp.  Wright,  119  Cal. 
401. 

Colorado,  —  In  re  Mahany,  29  Colo. 

442. 

District   of   Columbia,  —   U.    S.    r. 

Chambers,  18  App.  Cas.  (D.  C.)  287; 


Ex  p,   Stacey,   (Oregon    1904)  75  Pat. 
Rep.  1060. 

South  Carolina,  — State  v.  Garlington, 
56  S.  Car.  413. 

Texas,  —  Ex  p.  Matthews.  (Tex. 
Crim.  1899)  49  S.  W.  Rep.  623;  Ex  p. 
English,  (Tex.  Crim.  1899)  53  S.  W. 
Rep.  106. 

Vermont.  —  In  re  Thayer,  69  Vi.  314. 

Washington,  —  Matter  of  Nolan,  21 
Wash.  395;  Matter  of  Casey,  27  Wash. 
666. 

Wyoming,  —  Younger  v,  Hehn,  (Wyo. 
1904)75  Pac.  Rep.  443;  Miskimmins  V. 
Shaver,  8  Wyo.  392;  Bandy  v,  Hehn, 
10  Wyo.  167. 

1063.  2.  Grand  Juries.  —  In  re  Cor- 
coran,6  Idaho  657;  /»  r^  Da  vies,  (Kan. 
1904)  75  Pac.  Rep.  1048  (legality  of  dt 
facto  body  not  subject  to  inquiry  on 
habeas  corpus);  In  re  McElroy.  10  Kan. 
App.  348;  People  V,  Haves,  (Supm. 
Ct.  Spec.  T.)  38  Misc.  (N.  V  )  163. 
Jurisdictional  Defect,  —  But  it  is  held 


U.  S.  V,  Davis,  18  App.  Cas.  (D.  C.)    in  Texas  that  where  ihe  indictment  was 


280;  Palmer  v.  Thompson,  20  App. 
Cas.  (D.  C.)  273. 

Florida,  —  Bronk  v.  State,  43  Fla. 
461;  Randall  v,  Tillis,  43  Fla.  43. 

Georgia,^-  Griffin  v.  Eaves,  114  Ga.  65. 

Illinois,  —  People  v.  Murphy,  188 
III.  144. 

Indiana,  —  Pritchett  v.  Cox,  154  In d. 
108;  Winslow  V,  Green,  155  Ind.  368; 
Webber  v.  Harding,  155  Ind.  408; 
Peters  v.  Koepke,  156  Ind.  35. 

Kansas. — In  re  Nolan,  (Kan.  1904) 
75  Pac.  Rep.  1025;  Matter  of  Miller,  7 
Kan.  App.  686, 

Louisiana.  —  State  ex  rel,  Courtney, 
49  La.  Ann.  685. 

Massachusetts,  —  Bishop,  Petitioner, 
172  Mass.  35. 

Michigan,  —  In  re  Lewis,  124  Mich. 
199. 


by  a  grand  jury  of  fourteen  instead  of 
twelve  men  it  is  void  and  a  judgment 
thereon  is  without  jurisdiction,  and 
the  petitioner  may  be  discharged  on 
habeas  corpus.  Ex  p,  Reynolds,  35 
Tex.  Crim.  437. 

Jury  trials.  —  Williams  v.  Hert,  157 
Ind,  211;  In  re  Walker,  61  Neb.  803; 
Younger  v.  Hehn,  (Wyo.  1904)  75  Pac. 

Rep.  443. 

1064.  1.  Colorado,  —  In  re  Pope- 
joy,  26  Colo.  32. 

Illinois.  —  People  v.  Barrett,  203 
III.  99. 

Missouri.  —  Ex  p.  Gfeller,  (Mo.  1903) 
77  S.  W.  Rep.  552. 

Montana,  — In  re  Boyle,  26  Mont.  365. 

Nebraska.  —  Nebraska  Children's 
Home  Soc.  v.  State,  57  Neb.  765, 

New  York,  —  Sec  People  v.  Tarn  sen, 


Minnesota.  —  State    v,    Norby,    69    (Supm.  Ct.  Spec.  T.)  17  Misc.  (N.Y.)2i2. 


Minn.  451;  State  v,  Wolfer,  68  Minn. 
465;  State  V.  Phillips,  73  Minn.  77. 
Mississippi.  —  Ex  p.  Grubbs,  79  Miss. 

358. 

Missouri,  —  Ex  p,  Neet,  157  Mo.  527. 

Nebraska.  —  In  re  Walker,  61  Neb. 
803;  In  re  Fanton,  55  Neb.  703. 

Oklahoma,  —  Matter  of  Maas,  10 
Okla.  302. 

Oregon.  —  Ex p,  Tice,  32  Oregon  179;     Wash.  526. 

eo6 


Ohio.  ^Ex  p,  Jennings,  60  Ohio 
St.  319. 

South  Dakota,  —  In  re  Taber,  13  S. 
Dak.  62. 

Texas.  —  Ex  p.  Stone,  (Tex.  Crim. 
1903)  72  S.  W.  Rep.  1000;  Exp,  War- 
field,  40  Tex.  Crim.  413;  Exp.  Dnncan, 
42  Tex.  Crim.  661. 

Washington,  —  Matter  of  Coulter,  25 
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1065.  9.  Dispoiition  of  Party  —  b.  Where  Return  Shows 
Lawful  Custody.  —  See  note  2. 

e.  Where  there  Is  No  Illegal  Detention  in 
General.  —  See  note  5. 

1066.  /.  Where  there  Are  Errors  or  Irregularities 
IN  Pkoceedings.  —See  note  i. 

1067.  i.  Where  Party  Is  Not  in  Custody.  —  See  note  3. 

1068.  11.  Effect  of  Discharge.  —  See  note  2. 

1069.  XV.  Costs  —  2.  In  State  Courts.  —See  notes  i,  2,  3. 

Seoarity.  —  See  note  5. 

1070.  XVI.  Second  Applicatioh  —  1.  For  Release  from  Be- 
straint.  —  See  notes  i,  2. 

Consideration  of  Prior  Deoision*  —  See  note  3. 

1071.  2.  For  Custody  of  Children.  —  See  notes  2,  3. 

Wyoming,  —  Fisher  v,   McDaniel,   9  1069,    1.  People  v.  Buffett,  75  N. 

Wyo.  457;  Miskimmins  v.  Shaver,   8  Y.  App.  Div.  365;  Matter  of  Teese,  32 

Wyo.  392.  N.  Y  App.  Div.  46. 

1065.  8.  McQueen  v.  State,  130  2.  Liability  of  County.  —  Under  the 
Ala.  136;  Ex  p.  Smith.  79  Miss.  373;  lojva  statute,  if  the  unsuccessful  te- 
Com.  V,  McAleese,  192  Pa.  St.  410.  spondent  is  an  officer  who  holds  the 

Prisoner  Will  Be  Bamanded  —  Awaiting  petitioner  under  a  warrant  of  arrest  or 

Trial  under  Indictment  for  Crime.  —  In  other  lawful  process  the  costs  are  taxed 

re  Dykes,  (Okla.  1903)  74  Pac.  Rep.  506.  to  the  county.     Hughes  v,  Applegate, 

Lawfol  Detention  on  Betnm   Bay.  —  (Iowa  1904)  98  N.  W.  Rep.  645. 
lasigi  V.  Van  De  Carr,  166  U.  S.  391;  8.  State  z*.  Michel.  105  La.  741. 
Exp,  Healy,  8  Ohio  Dec.  692.  5.  A  Nonresident  Belator  cannot  be  re- 
ft. White  z'.  State,  134  Ala.  197;  State  quired  to  give  security  for  the  costs. 
».  Foster,  109  La.  587;  Prieto  v,  St.  People    v.   Society,   etc.,  (Supm.    Ct. 
Alphonsus  Convent  of  Mercy,  52  La.  Spec.  T  )  19  Misc.  (N.  Y.)  677. 
Ann.  631;  Ex  p,  Eastham,  43  W.  Va.  1070.    1.  Miskimmins  c/.  Shaver,  8 
637.  Wyo.   392    ^quoting   9   Encyc.    OF   PL. 

1066.  1.  Pruitt  2/.  State,  130  Ala.  and  Pr.  1070I;  State  v,  Baeverstad, 
147  [citing  9  Encyc.  of  Pl.  and  Pr.  (N.  Dak.  1903)  97  N.  W.  Rep.  548; 
1066J;  Coleman  v.  Nelms,  (Ga.  1904)  Smith  v.  Perry,  9  Ohio  Cir.  Dec.  778. 
46  S.  E.  Rep.  451.  18  Ohio  Cir.  Ct.  826:  State  v,  Huegin, 

1067.  8.  In  re  Gow,  139  Cal.  242;  no  Wis.  189;  U.  S.  v.  Chung  Shee,  71 
In  re  O'Brien,  (Mont.   1904)  75    Pac.  Fed.  Rep  277. 

Rep.  196:  People  v.  Baxter,  57  N.  Y.  Bootrine  in  Federal  Courts.  —  Carter  t/. 

App.  Div.  179;  People  v.   Riggart,  25  McClaughry,  105  Fed.  Rep.  614. 

N.  Y.  App.  Div.  20:  y/fr<r  Dykes,  (Okla.  2.  See  Cook  v,  Wyatt,  60  Kan.  535 

1903)  74  Pac.  Rep.  506;  Com.  v.  Green,  {citing   9    Encyc.     of    Pl.    and    Pr. 

185  Pa.  St.  641;  Com.  V,  Fenicle,  20  1070-1072];  Ex  p.  Mullaney,  10  Ohio 

Pa.  Co.  Ct.  68:  Ex  p.  Brown,  43  Tex,  Dec.  4x9,  8  Ohio  N.  P.  49. 

C rim.  45.  3.  On  Rearrest  under  the  Same  Indict- 

A  Yolnntary  Snrrender  or  surrender  ment  After  Biscliarge  a  second  habeas 

by  sureties  on  the  bond,  when  on  bail,  corpus  will  relieve  agatnsi  the  second 

has  been  held  not  to  be  fatal  to  the  ap-  arrest.    In  re  Christian,  82  Fed.  Rep. 

plication.    In  re  Grice.  79  Fed.  Rep.  885. 

627.    But  see  Com.  v,  Fenicle,  20  Pa.  1071.    8.  Matterof  Lederer,  (Supm. 

Co.  Ct.  68,  holding  that  if  the  prisoner  Ct.  Spec.  T.)  38  Misc.  (N.  Y.)  688. 

is  under  bail  and  voluntarily  procures  8.  McKercher^.  Green,  13  Colo.  App. 

himself  to  be  surrendered  for  the  pur-  270:  Everitt  v.  Everitt,  29  Ind.  App. 

pose  of  applying  for  release,  habeas  508;  In  re  King,  66  Kan.  695;  In  re 

corpus  will  not  issue.  Hamilton,    66    Kan.   754;    People    v. 

106§«    8.  In  re  Begerow,  136  Cal.  Dewey,  (Supm.  Ct.  ^pec.  T.)  23  Misc. 

293;  Palmer  v,   Thompson,   20   App.  (N.  Y).  267. 
Ca».  (D.  C.)  273. 
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■•79-^l*§l  HABEAS  CORPUS.  Vol.  IX. 

■•79«  XYII  Bbtibw  bt  Wbit  or  Bbbob  ob  AmAL  —  1. 
State  Courts  —  a.  Independent  of  Statutory  Provisions.  — 
See  notes  i,  2. 

1#7S,  See  note  i. 

b.  Under  Statutory  Provisions.  —  See  note  2. 

\9t%.  2.  TTnited  Btatei  Courts  — ^i.  From  Inferior  Courts 
to  Circuit  Court.  —  See  note  2. 

Wt7.  b.  From  District  AND  Circuit  Courts  TO  Supreme 
Court.  —  See  notes  i,  2,  3. 

1078.  c.  From  District  and  Circuit  Courts  to  Circuit 
Court  of  Appeals.  —  See  note  i. 

1079.  3.  General  Appellate  Begolations— /i.  Statement  of 
Facts  or  Transcript.  —  See  note  3. 

1080.  c.  Exceptions  and  Objections.  —  See  note  3. 

1081.  d.  Parties  Entitled  to  Appeal  or  Error.  —  See 
note  1. 

1079,    L  Magerstadt  v.  People,  105  Whitcber,  117  Wis.  668:  In  re  Hammer* 

111.  App.  316.  113  Wis.  g6. 

a.  Sutetp.  Kennie,24Mont.45;  Com.  1076.    2.  See  Ex  p.  O'Neal,    125 

9.   McDouf^all,  203  Pa.   St.   291.     See  Frd.  Rep.  967. 

also  Cook  V.  Wyatt,  60  Kan.  537  \ciHn^  1077.    1.  Upon  an  issue  of  juris- 

o  Engyc.  of  Pl.  and  Pr.  io7o~io72j;  diction  and  an  appeal  to  tbe  Supreme 

Matter  of  Foye,  21  Wash.  254  [citing  9  Court,  the  Supreme  Court  will  proceed 

Encyc.  of  Pl.  and  Pr.  1072-1073].  in  a  summary  way  to  determine  the 

1078.    1.  Ex  p.  Ah  Oi,   13  Hawaii  facts  of  the  case  and  dispose  of  the 

534[ri'//»^9ENCYc.  ofPl.  andPr.  1072,  party  as  justice    requires.    Slortl  t. 

1073,  as  to  the  rules  in  yarious  juris-  Massachusetu,  183  U.  S.  138. 

dictions,  and  holding  thai  an  appeal  is  9.  In  re  Newman,  79  Fed.  Rep.  615: 

contemplated  by  the /^aiewiVtfff  statutes,  £>/.  Jacob!,  104  Fed  Rep.68i;  Da?is 

though  not  provided  in  express  terms];  v.  ourke,  (C.  C.  A  )  97  Fed.  Rep.  501. 

McKercher  r.  Green,  13  Colo.  App.  270;  8.  Boske  v.  Comingore.  177  U.  S.  459. 

Costello  V.  Palmer,  20  App.  Cas.  (D.  1078.    1.  Webb  v.  York,  (C.  C.  A.) 

C.)  210;  Barranger  v,  Baum.  103  Ga.  74  Fed.  Rep.  753. 

465;  Com.  V,  Butler,  T9  Pa.  Super.  Ct.  The  Daeision  of  a  Judge  at  Cftawlwri  is 

626;  In  re  Hammill,  9  S.  Dak.  390.  not  a  final  decision  of  the  court  from 

9.  Alabama.  —  State  v,  Berkstresser,  which  an  appeal   lies  to  the  Circuit 

137  Ala.  109.  Court  of  Appeals.    Ex  /.  Jacobi,  104 

Florida.  —  Ex  p.  Cox,  (Fla.  1902)  33  Fed.  Rep.  681. 

So.  Rep.  509.  1079.    8.  Hart  v.  Cotten,  (Fla.  1902) 

Kentucky.  —  Mann  v.  Russell,  (Ky.  31  So.  Rep.  %vi\  Jnre  Lewis,  124  Mich. 

1901)  60  S.  W.  Rep.  522.  199;  Ex  p.  Overstreet,  39  Tex.  Crim. 

Minnesota.  —  State    t*.    Merrill,    83  468;  £^x/.  Sebastian,  (Tex.  Crim.  1899) 

Minn.  252.  53  S.  W.  Rep.  690;  Exp,  Blaokeaship. 

JSTortA  Dakota. -- CvLtrvLth  v.  Taylor,  (Tex.  Crim.   1900)  57  S.  W.  Rep.  646; 

8  N.  Dak.  t66.  Ex  p.  Hartley,  (Tex.  Crim.  1900)  58  S. 

7>jr<ij.  —  £^jr/.  Calvin,  40  Tex.  Crim.  W.    Rep.    no;    Exp.    Adams,    (Tex. 

84:  Ex  p.  Magee  (Tex.  Crim.  1903)  71  Crim.  1900)  58  S.  W.  Rep.  86;  Ex  /. 

S.  W.  Rep.  599;  Ex  p.  Blankenship,  Brown,  43  Tex.  Crim  45;  £jr/.  Magee, 

(Tex.  Crim.  1900)  57  S.  W.  Rep.  646;  (Tex.  Crim.  1902)  71  S.  W.  Rep.  286. 

Exp.  Patterson,  42  Tex.  Crim.  256.  IMO.    8.   In  Kaint  aad  Wsirti- 

Watkington.  —  Matter  of  Sylvester,  Mtti.— Bishop,  Petitioner.  172  Mass. 35* 

31   Wash.  363;    Matter  of  Baker,  21  IMl.    I.  Ilahama  —  See    Burr  v. 

Wash.  259;  Matter  of  Foye,  21  Wash.  Foster,  132  Ala.  41. 

9SO.  KiiiiSi.  —  See  Cook  v.  Wyatt.  60  Kan. 

fTiVriwjtif.—Longstaffcf.  State,  (Wis.  535;    Skinner    9.    Sedgbeer,    8   Kaa. 

1904)  97    N.   W.    Rep.  900;   State  v.  App.  624. 
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Vol.  IX.  HABEAS  CORPUS.  1081-1984 

10§1.  e.  Appellate  Practice  and  Procedure  —  (i)  In 

General.  —  See  note  2. 

1#8S«  (2^   Trial  and  Examination,  —  See  notes  i,  2. 

(3)  Status  of  Party  Not  Affected  by  Determination.  — 
See  note  4. 

1#84*  (4)  Party   Regaining  Liberty  Pending  Appeal.  —  See 
note  I. 

xym.  Cebtiosabi  ih  Covhsctioh  with  Habbas  Oob- 
FV8  —  1.  As  Ancillary  to  Habeas  Corpus.  —  See  note  3. 

2.  For  Seview  of  Decision  on  Habeas  Corpus.  —  See  note  4. 

IMI.  ^.tithnAtk^  Motion  for  New  (Tex.  Crtm.  1901)63  S.  W.  Rep.  333; 

yWtf/.  — Kellar   v,  Davis.  (Neb.  1903)  Exp,  Wolston,  (Tex.  Ciim.  1902)  68  S. 

95  N.  W   Rep.  I038.  W.  Rep.  679;  Exp,  Foster,  (Tex.  Crim. 

Waibiiigtoii.  —  In    Washington    an  1903)  71  S.  W.  Rep.  593:  ^jr^.  Walton, 

appeal  bond  is  required  as    in   other  (Tex.  Crim.  1903)  74  S.  W.  Rep.  314. 
civil  proceedings.     State  v.   Superior        But  in  the  DisMot  of  Colimihia  the  fact 

Ct.,  32  Wash.  143.  that  the  appellant  has  been  released  on 

1083.    1.    Carter    7/.    Barlow,    105  bail  is  no  ground    for  dismissing  an 

Iowa  78;  Dunkin  V.  Seifert,  (Iowa  1904)  appeal  from  an  order  dismissing  an 

98  N.  W.  Rep.  558;  Jack  v,  Twyford,  application  for  the  writ.    Costello  v, 

10  Pa.  Super.  Ct.  475.  Palmer,  20  App.  Cas.  (D.  C.)  210. 

S.  People  f.  Van  De  Carr,  87  N.  Y.        8.  Com.  v.  Green,  185   Pa.  Si.  641; 

App.  Div.  386.  State  v.  Whitcher,  117  Wis.  668;  In  re 

4.  Pruitt  V,  State,  130  Ala.  147;  Ex  Newman,  79  Fed.  Rep.  622.     But  see 

p.  Brown,  (Tex.  Crim.  1900)  55  S.  W.  People  v.  New  York  Juvenile  Asylum, 

Rep.  814;  Exp.  Kennedy,  (Tex  Crim.  (Supm^^Ct.  Spec.  T.)  32  Misc.  (N.  Y.) 

1900)  56  S.   W.   Rep.  921;  Ex  p,  Mc-  74,  wherein  it  was  said  that  the  relator 

Donald,  (Tex.  Crim.   1901)  65  S.   W.  gains  nothing  by  having  two  writs, 

Rep.  188;  Ex  p.  Forney,  (Tex.  Crim.  one  of  habeas  corpus  and  one  of  certio- 

1903)    76   S.    W.    Rep.    440;    Ex   /.  rari,  and  there  is  neither  reason  nor 

Tripp,  (Tex.  Crim.  1903)77  S.  W.  Rep.  authority  for  the  simultaneous  issue 

322.  of  both  writs. 

1094.    1.  Ex  p.  Allen,  (Tex.  Crim.        4.  Aotion  of  Court  on  CertiorarL  —  State 

1900)  56 S.  W,  Rep.  926;  Exp»  McMinn,  v.  Outagamie  County,  loi  Wis.  433. 
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HAWKERS  AND  PEDDLERS. 

9.  n.  CxncnrAL  Aotiohs  —  1.  Generally.  —  See  note  3. 

2.  Indictment  —  Essential  Averments  —  Wut  «f  Ummm.  —  See 
note  4. 

That  Defendant  Aeted  ai  Hawker  or  Peddler.  —  See  note  5. 
S.  ^peeUoation  of  Partionlar  Aot.  —  See  note  I. 

9.    S.  A  Corporation  may  be  indicted  sufficiently  charges  that  he  was  doing 

for  peddling  without  a  license.     Com.  a  temporary  or  transient   business  in 

V.  Standard  Oil  Co.,  (Ky.  1901)  60  S.  the  state  within  the  meaning  of  the 

W.  Rep.  518.  ^Aoi/f  Island  statute.    State  v.  Foster. 

4.  See  Keller  v.  State,  123  Ala.  94.  21  R.  I.  251. 

VegatlTing  Ezoeptioni.  —  The  precise  An  Indiotment  in  the  Partieiplal  TioiH, 

language  of  the  statute  need  net  be  charging  the  defendant  with  *'  being 

followed  in  negativing  exceptions.     It  then  and  there  an  itinerant  vendor,"  is 

is  sufficient  if  the  words  used  reach  the  sufficient.     It  is  not  necessary  that  the 

same  result  wilh  equal  certainty.    State  averment  should  be  in  positive  terms. 

V,  Montgomery,  92  Me.  433.  State  v,  Foster,  21  R.  I.  251. 

Exception  Not  Descriptive  of  Offense.  3,     1.  Compare   Hays  v.  Com.,   107 

—  Where  the  exception  created  by  the  Ky.   655,   where   the    indictment  was 

statute  is  in  no  way  descriptive  of  the  held  to  be  sufficient, 

offense  created  by  an  ordinance,  it  is  Indiotment   TnsnfBdent  for   Want  «f 

unnecessary  to  negative  it.     State  v,  Speoiiioation.  —  Where  a  statute  made 

Revins,  70  Vt.  574.  it  an  offense  to  peddle  without  a  license 

6.  Temporary  or  Transient  Business.  —  "  cooking  stoves  or  ranges,"  an  infor- 

An  indictment  charging  that  the  de-  mation  charging  that  the  defendant  en- 

fendant  did  then  and  there,  at  a  certain  gaged  in  selling  stoves  was  held  to  be 

place  within  the  state,   engage   in   a  insufficient,      fiarkins  r.  State,  (Tex. 

temporary    and     transient     business  Crim.  1903)  75  S.  W.  Rep.  26. 
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HEALTH  REGULATIONS. 

4.  I  CxTiL  Acnoirs  fob  Violatioh  or  Health  REQVLknmB  — 

1.  Ify  Whom  lEaintainable.  —  See  note  i. 

n.  Cbixxital  Actiohs  fob  Violatioh  or  Health  Statutes 
—  1.  Selling  Adulterated  Food  —  DeMription  of  SvMmim  Adviuratid.  — 
See  note  4. 

ff«  AToniMiit  of  Sailor's  Knowlodgo  of  Adnltoratioii.  —  See  note  I. 
[Jbindor  of  Cantos  of  Aetion.  —  See  note  6a. ^ 
AUogAtion  of  Party  to  Whom  Salo  Was  Xado.  —  See  note  8. 

6.  AUogation  of  Intont  to  Soil.  —  See  note  I. 

duurgiag  OfTonso  in  Words  of  Statuto.  —  See  notes  2,  3. 

7.  2.  Selling    Unwholesome   Provisions  —  AUogations  as  to  whom 
IMiHidant  Sold  To.  —  See  note  I. 

4,    1.  Iseohour  v.  State,  157  Ind.  517.  ing  matter,  to  wit,  batter  vellow.  is 

ronn  of  CoBTiotlon.  —  In  order  to  sus-  sufficient  where  the  word  "  ofeoroarga- 

taiQ  a  judgment  under  the  New  Jersey  tine'*  is  defined  by  the  statute  itself. 

Health  Act  of  1887  (Gen.  Stat.  N.  J.  Mere  descriptive  words  in  the  affidavit 

(i8q5),  p.  1638,  par.  18),  there  must  be  which  partially  describe  the  substance 

a  conviction  in  the  form  prescribed  by  sold  are  surplusage.    State  v.  A  rata, 

the  supplement  of  1888  (Gen.  Stat.  N.  69  Ohio  St.  211. 

J.  (1895),  p.  164.2,  par.  41).     McEwen  v,  5.    1.  Fox  v.  State,  94  Md.  143. 

Board  of  Health,  61  N.  J.  L.  468.    See  Oa.  A  complaint  alleging  the  sale  of 

also  Ruddy  v.  Local  Board  of  Health,  five  cans  of  impure  and  adulteraled 

(N.  J.  1899)42  Atl.  Rep.  830.  milk  alleges  but  a  single  cause  of  ac- 

InBoardof  Healths'.  Rosenthal, 67 N.  tion,  notwithstanding  the  statute  pro- 

J.  L.  216,  it  was  held  that  the  omission  vides  that    the    sale  of  each  one  of 

of  the  words  "  in  a  summary  proceed-  several  packages   shall    constitute    a 

ing*'  will  not  invalidate  a  conviction  separate  violation.     People  v,  Bnell, 

which  otherwise  follows  the  form  with  85    N.  Y.    App.    Div.   141.      Compare 

exactness,  the  complaint  and  summons  People  v.  Sheriff,  78  N.  Y.  App.  Div. 

both  showing  that  that  was  the  cbarac-  46. 

ter  of  the  proceeding.  S.  Feigen  v,  McGuire,  64  N.  J.  L. 

4.  See  People  v,  Laning,  40  N.  Y.  152,  supporting  the  text  paragraph  io 

App.  Div.  227.  a  complaint  in  summary  proceedings. 

MUk.  —  Under  the  Ohio  statute  pro-  6.    1.  See  People  r/.  Laning.  40 N.Y. 

vidiog  that  milk  containing  less  than  App.  Div.  227. 

twelve  percent,  solids  shall  be  deemed  8.  Fox  v.  State.  94  Md.  143. 

to  be  adulterated,  an  affidavit  charging  S.  Tor  SoAdonoy  of  Afldavits  uador 

the  sale  of  milk  containing  10.61  per  the  Indiana  Poro  Food  Law  (Acu  Ind. 

cent,  of  solids  is  sufficient.    State  v.  1899,  p.  189),  see  Isenhour  v.  State,  157 

Smith,  (Ohio  1903)  68  N.  E.  Rep.  1044.  Ind.  517. 

An  AiBdavit  Ohanrlng  the  Salo  and  Do-  7.    1.  Oompan  Marxen  v,  Sute,  (Tex. 

Uwjof  Oliomarganno  conuining  color-  Crim.  190a)  68  S.  W.  Rep.  277. 
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HEARING. 

8.  L  SiruilTIOir. —  See  note  i. 

••  lU  Pbxpasatiov  fob  Heabivo  —  1.  In  Beipeet  of  PurOei— 
G«Btnd  Bvle.  —  See  note  2. 

11«  2.  In  Sespeot  of  Itsnes.  —  See  note  i. 

S.  Setting  Caiues  for  Hearing  —  By  Bvla  Entered.  —  See  note  4. 
19.  See  note  i. 

Ob  BUI  end  Aniwer.  —  See  note  2. 

On  Pleadings  and  Proof.  —  See  note  4. 
14.  6.  Coniolidation  of  Canses  for  Hearing.  —  See  note  2. 
16,  IV.  Hbabdto  —  2.  '' Snbmistion ''  of  Canae.  —  See  note  2. 

8.  1.  Joseph  Dry  Goods  Co,  v,  held  that  the  defendants,  having  gone 
Hecht,  (C.  C.  A.)  120  Fed.  Pep.  760,  to  trial  on  the  facts  instead  of  insisting 
qucHng  10  Encyc.  of  Pl.  and  Pr.  8,  upon  hearing  on  the  bill  and  answer, 
and  holding  that  the  words  "  hear-  waived  the  filing  of  the  replication  re- 
ing   in  eqaity,"   in   a  statute,  could  quired  by  Chancery  Rule  22. 

not  have    been  used   in  a   technical  4.  Demurrer  to  Part,  Answer  to  Bo- 
sense,  mainder.  —  On  demurrer  sustained  to  a 

9.  9.   Dudley  v.   Eastman.   70  N.  part  of  the  bill,  answer  to  the  remain- 
H.  418.  der,  and  an  election  by  the  complain- 
On  Appeal  an  objection  for  want  of  a  ants  to   stand    by  their  bill,  the  bill 

party  which  was  not  taken  below  will  should  not  be  dismissed,  but  the  cause 

not  be  considered.     Hellams  v.  Prior,  should    be     set    down    for    hearing. 

64  S.  Car.  543.  Brewster  v,  Cahill,  81  III.  A  pp.  626. 

Colorable  Joriidietion  of  the  parties  Praetloe  in  IHttrict  of  ColnmUa.  —  See 

may  authorize  a  decree.   Maherv.  Title  Alfred  Richards  Brick  Co.  v.  Trott,  16 

Guarantee,    etc.,    Co..    95     III.    App.  App.  Cas.  (D.  C.)  293,  wherein  it  was 

365.  held  that  the  cause  was  improperly  set 

11.    1.  Harmless  Error.  —  Sewell  v.  down  for  hearing  by  the  defendant  on 

Tnthill,  (Tenn.  1904)  79  S.  W.  Rep.  376,  the  bill,   answer,   and  general    repli- 

boldlng  that  failure  to  take  an  order  cation. 

pro  confesto  after  plea  overruled  was  In  Maine,  where  the  answer  is  filed 

not  reversible  error  because  it  was  '*  a  which    contains    a    demurrer,    either 

mere  malter  of  form."  party  can  set  the  cause  for  hearing  on 

4.  The  ChaneeiT  Act  of  Hew  Jers^  the  demurrer  alone,  before  a  repU- 
(Gen.  Stat.  N.  J.  (1895),  p.  406,  par.  174)  cation  is  filed.  But  where  a  replication 
requires  that  the  party  filing  the  plea  is  filed  the  complainant  only  can  set 
shall,  within  ten  days  after  filing,  cause  the  cause  for  hearing  before  the  lapse 
it  to  be  set  down  for  argument,  of  sixty  days,  within  which  time  testi- 
Placqnemines  Tropical  Trust  Co.  v.  mony  can  be  taken.  Ricker  v.  Port- 
Buck.  (N.  J.  1902)  51  Atl.  Rep.  15.  land  etc.,  R.  Co.,  90  Me.  395. 

19.  1.  where  a  Prooeoding  Is  AnoU-  14.  8.  Van  Rees  v.  Wiizenburg.  iia 
lary  to  the  main  cause  it  is  within  the  Iowa  30 ;  Preston  v.  National  Exch. 
discretion  of  the  court  to  determine  Bank,  97  Va.  222,  holding  that  such  a 
when  it  shall  be  heard.  Barker  v.  course  was  necessary  in  order  to  pro- 
Wayne  Circuit  Judge,  117  Mich.  325.  tect  the  interests  of  all  concerned  and 

9.  Waiver  of  Beplioation.  —  In  Dudley  to  prevent  inconsistent  and  conflicting 

V,  Eastman,  70  N.  H.  418,  where  the  decrees. 

plaintiff  did  not  elect  to  set  the  case  16.    2.  Whore  thoro  Waa  Hoither  a 

for  bearing  on  the  bill  and  answer,  and  Motion  to  Besubmit  nor  a  Stthmlsslon  in 

the  parties  proceeded  to  proof,  it  was  Faet,aparty,  having  appeared  and  with. 
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19.  6.  Trial  of  Equitable  Issnes  under  Codei.  —  See  notes  i,  2. 

oat  objection  filed  his  answer,  after  get-  entire  case,  or  some  distinct  branch 

ting  an  order  submitting  the  case  as  lo  thereof,  upon  its  merits."    Crisman  v. 

him  set  aside,  is  entitled  to  notice  that  McM array,  107  Tenn.  469. 

the  case  was  to  be  taken  by  the  court  on  In  Wisoonsiii  the  trial  of  an  equitable 

submission.     Aulick  v.  Reed,  104  Ky.  counterclaim  is  for  the  court,  but  the 

465.  court  may,  at  its  discretion,  take  an 

19.  1.  InVsw  York  it  has  been  held  advisory  verdict  of  a  jury.  Kammer- 
that  an  applicaiion  for  a  jury  trial  of  meyer  v,  Hilz,  116  Wis.  313. 
Issues  of  fact  may  be  refused  because  8.  In  Xantaoky  ii  was  said,  in  Reese 
of  the  congested  condition  of  the  jury  v.  Youtsey,  (Ky.  1902)  69  S.  W.  Rep. 
calendar,  and  to  be  favorably  con-  708,  that  *'  the  right  of  trial  by  jury 
sidered  in  such  emergency  should  pre-  guaranteed  to  the  citizen  by  the  con- 
sent exceptional  features  showing  a  stitution  was  the  right  as  it  existed  at 
necessity  for  such  a  course  in  the  common  law  and  in  common-law 
properadministration  of  justice.  Evans  courts.  The  Code  of  Practice  has  not 
V.  Natiouttl  Bioadway  Bank,  88  N.  Y.  changed  this  rule  as  to  cases  purely 
App.  Div.  549.  cognizable  in  equity.     If,  in  an  equity 

In  Tennessee  "  the   proper    practice  case,  a  legal  issue  arises  —  one  that 

requires  that  issues  submitted  to  a  jury  was  or  is  ever  triable  by  a  jury  as  of 

in  the  Chancery  Court  should  be  such  right  —  then  either  party  may  demand 

as  go  severally  to  the  decision  of  the  that  the  issue  be  tried  by  a  jury." 
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91.  L  LlABIUTT  FOB  AVOSSTOB'S  OB  TESTATOB'S  DEBTS—  1.  By 

Common  Law  of  England  —  a.  Qy  Heirs  — Ob  what  Ooatiaeu  of 
r,  —  See  notes  1,2. 
See  note  2. 

33.  To  What  Eztont.  —  See  note  2. 

SI4«  Bffoet  of  Alionation  bj  Hoir.  —  See  note  3. 

b.  Of  Devisees.  —  See  note  5. 
97.  3.  In  United  States  —  liAUUty  bj  sutvto.  —  See  note  i. 
98*  See  note  i. 

91.    1.  Mackin  v.   Haven,   187  III.  heir  after  alienation;  Benson  v,  Sim- 

480;  McClare  v.  Dee,   115   Iowa  546;  mers,  (Ky.  iSgq)  53  S.  W.  Rep.   1035, 

Bartlet  v.  Ball,  142  Mo.  28;  Con^ar  v.  where  a  creditor  was  estopped  to  go 

Brady,  62  N.  J.  L.  641 ;  Myers  v.  Weger,  against  the  land  after  failing  to  present 

62  N.  i.  L.  432;  Blinn  v,  McDonald,  92  his  claim  in  a  settlement  suit  to  which 

Tex.  004.  he  was  a  party ;  Aronstein's  Succession, 

a.  Pyatt  r/.  Waldo,  85  Fed.  Rep.  399.  51  La.  Ann.  1052,  as  10  personal  liability 

M.    S.   Deyo  v,   Morss,   30  N.   Y.  of  heirs  who  accept  unconditionally; 

App.  Div.  56  (presumption  that  com-  Bartlett  tr.  Ball,  142  Mo.  28;  Newark 

mon  law  prevails  in  a  sister  state,  in  Lime,  etc.,  Mffi:.  Co.  v.  Harrington.  62 

the  absence  of  any  showing  otherwise).  N.  J.  L.  632,  as  to  liability  of  heirs  and 

B3*    9.  Myers  v,  Weger,  62  N.  J.  L.  devisees  without  any  restriction  as  to 

432.    See  also  Bacon  v.  Thornton,  16  personalty;  De  Crano  v.  Moore,  50  N. 

Utah  138.  v.  App.  Div.  361;  Olmstead  r.  L.;timer, 

M.    S.  liaUlityvp  to^alno  of  Brtato.  o  N.  Y.  App.  Div.  163;  Matter  of  Field- 

—  In  New  Jersey  it  has  been  held  that  fng.  (Surrogate  Ct.)  30   Misc.  (N.  Y.) 

a  plea  that  the  defendants  had  aliened  700;    Howell  v,  Randall.  (Supm.  Ct. 

the  estate  before  action  commenced,  if  Spec.  T.)  36  Misc.  (N.  Y.)  35;  Neilson 

true,  entitles  the  plaintiff  only  to  re-  v,  Weber.  lOT^Tenn.  161;   Kirtley  v, 

quire   the  defendants  to    answer    for  Holmes,  107  Fed.  Rep.  i,  46  C.  C.  A. 

their  ancestor's    debt    to    the    actual  102.     But  see  Boyer  v.   Robinson,  26 

value  of  the  estate  devised.     Brinker-  Wash.  117. 

hoff  V.  Ransom,  57  N.  J.  Eq.  312.  In  a  Xotion  on  a  Coot  Bond  executed 

5.  Bartlett  v.  Ball,  142  Mo.  28;  Deyo  by  another,  the  administrator  and  the 

V,  Morss,  30  K.  Y.  App.  Div.  56.  sole  heir   and  distributee  are  proper 

97.  1.  See  under  such  statutes  parties,  no  assets  ever  having  come 
Mackin  v.  Haven,  187  111.  480,  holding  into  the  former's  hands  and  the  estate 
the  statutory  remedy  to  be  cumulative  never  having  been  wound  up  or  the 
to  the  common-law  remedy;  Black  v.  administrator  discharged.  McClaskey 
Elliott,  63  Kan.  211,  holding  that  heirs  v.  Barr,  79  Fed.  Rep.  408. 
or  devisees  may  contest  the  legality  39.  1.  In  Tndiaiia.  —  Harrison  Nat. 
of  the  original  debt  of  the  ancestor;  Bank  v,  Culbertson,  147  Ind.  611 
Poinu  V.  Frank,  (Ky.  1901)  64  S.  W.  (necessity  of  filing  claim  after  settle- 
Rep.  637;  Davis  V.  Whipp,  (Ky.  T899)  men t  of  estate). 

48  S.  W.  Rep.  984,  holding   that  an  In    Karylaad.  —  See   Constable   r. 

execution  on  a  judgment  against  the  Camp,  87  Md.  173. 

ancestor  is  not  a  prerequisite  to  sub-  la  Missoiirl.  —  See  Rumsey  r.  Otis, 

jecting   the   land;    Lancaster  v.  Wolf,  133  Mo.  85,  construing  Rev.  Stat.  Mo. 

no  Ky.  768,  holding  that  the  adminis-  (1889),   $  8839  (Rev.   Stat.   Mo.    1899. 

trator  is  not  a  necessary  party  to  an  §4595). 

action  under  the  statute  against  the  In  Vow  Hampshire,  where  the  ccve- 
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See  note  i. 

SS.  n.   OOKMOV-LAW  AOTIOHS  AOAnrST  HsnU  OB  DETI8EX8  —  1. 

For  Debts  of  Anoestor  or  Testator  —  c.  Declaration  —  ATtnMnt 

tiuit  Edr  Wm  Boimd.  —  See  note  9. 

S4«  Tntnfflftimioy  of  Penonal  Aiseti.  —  See  note  5. 
Sjl.  d.  Pleas  —  Bleu  per  Bwoent.  —  See  note  2. 

e.  Replication.  —  See  note  3. 

S7.  2.  For  Liabilities  Personally  Incnrred  —  a.  Devise  with 
Direction  to  Pay  Money  —  lUbiuty.  —  See  note  i. 

38.  nL  AcTioHs  at  Law  Aoaihst  Heibs  ob  Devisees  ov 
Btatvioby  Liabilities — 1.  Form  of  Action  —  in  united  sutM.  —  See 
note  4. 

S9.  8.  Parties  and  Joinder  of  Parties  —  Joinder  of  AU  Heln.  —  See 
note  I. 

Joinder  of  Hein  of  Heirs  or  Devisees.  —  See  note  3. 

40.  8.  Declaration  or  Complaint  —  Deeeription  or  Defendants.  —  See 
note  4. 

nant  Is  broken  in  the  lifetime  of  the  37.  1.  Eddy  v.  Kelly,  72  Minn.  33, 
covenantor,  the  right  of  action  to  reach  wherein  a  distinction  was  drawn  be- 
the  land  is  either  taken  away  entirely  iween  a  devise  merely  subject  to  a 
or  suspended  as  long  as  real  estate  legacy  and  a  devise  with  direction  for 
may  be  sold  by  the  administrator  to  payment  or  with  the  condition  of  pay- 
pay  debts.  Sawyer  v.  Jefts,  70  N.  H.  ment  of  the  legacy,  the  point  decided, 
393.  however,  being  that  where  the  decree 

In  Texas  the  heir  or  devisee  is  not  of  distribution  finds  that  the  devisee  is 
charged  personally,  but  only  the  land,  entitled  to  the  property  subject  to  the 
except  under  special  circumstances,  payment  of  a  legacy,  such  decree  is 
Blinn  v,  McDonald,  92  Tex.  604.  See  conclusive  on  the  parties  as  a  construe- 
also  Fleming  v.  Ball,  25  Tex.  Civ.  App.  tion  of  the  will  to  the  effect  that  the 
209,  similar  to  McCampbell  v.  Hender-  legacy  is  not  a  personal  charge.  See 
son,  50  Tex.  601,  cited  in  the  original  also  Mortgage  Trust  Co.  v,  Moore,  150 
note.  Ind.  465. 

In  West  Virginia.— -See  McConaughey  39,    4.  Liability  Hot  on  Contraet.— 

V.  Bennett,  50  W.  Va.  172.  Under  the    IViscomin  statute  the  lia- 

In   Wieoonsin.  —  See    McFarlane    v,  bility  is  not  upon  contract  and  cannot 

Golling,  76  Fed.  Rep.  23,  46  U.  S.  App.  be  extended   beyond    the  amount  of 

141,  as  to  the  rule  in  Wisconsin.  property  inherited;  and  the  provisional 

M*  1.  Iowa.  —  Under  the  statute  remedy  by  attachment  is  not  available. 
real  property  is  liable  for  the  debts  of  Adkins  v.  Loucks.  107  Wis.  587. 
the  owner  when  found  in  the  hands  of  39.  1.  Fraadalent  Grantees  of  Heirs, 
his  heir  or  devisee;  and  such  heir  or  or  their  grantees,  are  proper  if  not 
devisee  is  liable  to  the  decedent's  necessary  parties  to  an  action  to  re- 
vendee  for  the  breach  of  a  covenant  cover  out  of  the  lands  which  descended 
running  with  the  land,  though  it  must  to  the  heirs,  the  setting  aside  of  such 
appear  that  the  ancestor's  estate  was  conveyance  being  germane  to  that 
settled  and  closed  before  the  claim  subject.  Adkins  v,  Loucks,  107  Wis. 
accrued  to  the  covenantee.  McCIure  587. 
V,  Dee,  115  Iowa  546  Devisee  and  Ezecntrix  of  BoTiiee.  —  In 

33,    9.  Bartlett  v.  Ball,  142  Mo.  28.  a  suit  against  an  executrix  of  one  of 

M*    5.  Cooper  v,  Ives,  62  Kan.  395  two  devisees  to  enforce  a  legacy,  the 

(as  to  personalty  !n  another  state).  other  devisee  should  be  joined.    Kings- 

W.    i.  Mackin  9,   Haven,   187  111.  land  v.  Kingsland,  60  N.  J.  Eq.  65. 

480.  8.  The  Action  Is  Hot  Maintainable  In 

S.  VailnretoSepijto  aplea  of  aliena-  New  Jersey,     Congar  v.  Brady,  62  N. 

tion  is  an  admission  of  bona  fide  aliena-  J.  L.  641. 

tion.    Brinkerhoff  v.  Ransom,  57  N.  40,    4.  Where  the  WiU  Is  Treated  as 

J.  Eq.  312.  a  HnUity  in  the  complaint,  the  defend- 
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40«  AT«ni«at  of  AiMts  Saoeivod.  —  See  note  7. 
4S.  4.  Plea.  —  See  note  i . 

4S.  7.  Jndgment  —  in  united  ttatat  OanmUy.  —  See  note  9. 

45.  ly.  SciBE  Facias  oh  Judgmsvts  Aoaivst  AvosiTOB  ob  Pbb- 

ftOHAL  Sepbebehtatiye.  —  See  note  6. 

47.  y.  Semebies  a  Equity  Aoaiitst  Heibs  aeb  Beyiseeb  — 
1.  Equitable  Juriidiction  Generally  —  ^.  Devise  Charged  with 
Legacy.  —  See  note  4. 

48.  c.  Bill  for  Sole  Benefit  of  Single  Creditor.— 

See  note  3. 

49«  See  note  2. 

50.  d.  Federal  Jurisdiction  Not  Affected  by  State 
Law.  —  See  note  i . 

2.  Parties  —  Joinder  of  Pereonnl  BepreeenUtiTe.  —  See  notes  2,  5. 

ant  cannot  be  chaiged  as  devisee  under  Eq.  312,  where  the  court  refused  aid 

such  complaint.     Matteson  v.  Falser,  to  a  creditor  who  had  taken  judgment 

56  N.  v.  App    Div.  91.  on  a  verdict,  levied  on  the  land,  and 

40.    7.  Myers  v.  Weger.  62  N.  J.  L.  purchased  at  the  sheriff's  sale,  to  set 

432.  supporting  both  statements  of  the  aside  the  convevance  by  the  devisee, 

text  paragraph.  where  in  the  action  the  devisee  pleaded 

49.    1.  Failure  to  Beny  Aisete  is  an  alienation  before  suit  brought  and  that 

admission  of  assets,  and  the  plaintiff  the  property  was  not  worth  more  than 

need  not    prove  that  defendant   took  one  dollar  and  the  creditor  did  not  deny 

lands  by  devise.     Myers  v,  Weger,  62  the  bona  fide  alienation  and  the  jury 

N.  J.  L.  432.  found  that  the  estate  was  worth  only 

48,    9.  See  H.  Herman  Sawmill  Co.  one  dollar. 

V,  Bailey.  (Ky.  1900)  58  S.  W.  Rep.  449.  50.     1.  Eo  Interference  with  Adminis. 

where  a  personal  judgment  against  the  tration    Laws.  —  Under    the    Kentucky 

alienee  was  sustained,  the  alienation  statute  permitting  a  creditor  to  follow 

ViO\\it\n%  bona  fide,  lands    of  a  decedent  in  the  hands  of 

In  TezM. —  See  Blinn  ?'.  McDonald,  heirs,  or  where  conveyed  toothers  than 

92  Tes.  604,  612,  in  effect  overruling  bona  fide  purchasers,  where  there  are 

Mayes  v,  Jones,  62  Tex.  365,  cited  in  no  liabilities  or  claims  except  that  cf 

the  original  note,  and    distinguishing  one  creditor,  and  there  is  no  property 

Webster  v.  Willis,  56  Tex.  468,  cited  in  belonging  to  the  decedent  except  the 

the  original  note,  in  that  the  latter  case  land  sought  to  be  reached,  a  bill  in  the 

was  decided  under  a  different  statute  federal  court  to  subject  the  land  consti- 

In  Hew  Jersey,  in    the    absence  of  tutes  no  interference  with  the  adminis- 

alienation,  the  judgment  is  special  for  tration    of    the    property  law   of    ihe 

the  amount  of  the  debt,  to  be  levied  state.     Kirtley  v.  Holmes,  (C.  C.  A.) 

on   lands  of  the  ancestor  or  devisor  107  Fed.  Rep.  i. 

without  regard  to  their  value.     Newark  8.  See  In  re  Healy,  (Cal.  1901)  66 

Lime,  etc.,  Mfg.  Co.  v,  Harrington,  62  Pac.    Rep.    175    (petition    for.  specific 

N.  ].  L.  632.  performance). 

4d«    6.  Befeniee  to   Scire   Eacias.  —  In  Suit  to  Becover  a  IiCgaej,  brought 

Paul  V.  Grimm,  183  Pa.  St.  330.  against  the  grantees  of  the  devisees. 

47,  4.  Weaver's  Estate,  2  Dauphin  the  personal  representative  of  the  de- 
Co.  Rep.  (Pa.)  84.  See  also  Dunham  visor  is  a  necessary  party.  Congre- 
V.  Deraismes,  166  N.  Y.  607;  Sommers  gational  Church  v,  Benedict,  59  N.  J. 
r.  Schrader,  59  N.  Y.  App.  Div.  340;  Eq.  136. 

Cole  V,  Proctor,  (Tenn.  Ch.  1899)  54  S>  ^t  fi>r  Seryicee  Bendered  to  Heir.  — 

W.  Rep.  674.  In  a  suit  by  an  i^ttorney  against  an 

48,  S.  See  De  Crano  v,  Moore,  50  heir  to  recover  for  services  rendered  at 
N.  Y.  App.  Div.  361,  under  the  New  the  latter's  instance  and  to  declare  a 
York  Code.  lien  on  property  in  the  attorney's  hands 

49,  8.  After  Judgment  in  Action.  —  at  the  time  of  his  employment  belong- 
See  Brinkerhoff  v.  Ransom,  57   N.  J.  ing  to  the  estate  the  administrator  of 
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ff  1*  Jdndmr  of  All  the  Hoin  ud  Deviacot.  —  See  note  I. 

3.  Bill.  —  See  notes  2,  3. 
Ad,  6.  Suits  in  Equity  by  Express  Statute.  —  See  note  4. 

as.  VI  ACTIOH8  AT  Law  BT  HEIBS  OB  DEYISBES  —  ATsmMit  of 
Holnhip.  —  See  note  8. 

il4.  VII.  Suits  iv  Bqititt  bt  Heibs  ob  Dzyibebs  —  ATormMit  of 

HoinUp.  —  See  notes  3,  4. 

the  estate  is  not  a  proper  party.     Foss  to  be  available  against  the  heir  of  a 

V.  Cobler,  105  Iowa  728.  devisee,  where  the  estate  was  devised 

50.    5.  See  Cooper  v,  Ives.  62  Kan.  in   the  same  manner  as  the  devisee 

395,  holding  that  where  the  widow  is  would   have  taken  ander  the  law,  so 

liable  as  heir  she  is  not  a  jiecessary  that  he  really  took  as  heir, 

party  in  her  capacity  as  executor.  53.    8.  See  Howison  v,  Oakley,  118 

51«  1.  But  see  Brock  c/.  Kirkpatrick,  Ala.  215,  holding  that  an  averment 
60  S.  Car.  322,  where  the  suit  is  to  reach  that  the  plaintiffs  are  *' the  heirs  at 
only  the  land  held  by  the  particular  law  "  of  the  decedent  named  is  sulfi- 
de visees  made  parties.  cient  on  demurrer  to  show  that  they 

8.  Descriptioii  of  Land.  —  Blinn  v,  Mc-  are  the  only  heirs. 

Donald,  92  Tex.  604,  holding  that  a  M.      8.    Henriques    v.    Yale    Uni- 

description  is  necessary,  as  no  personal  versiiy,  28  N.  Y.  App.  Div.  354. 

judgment  can  be  rendered.  4.  Langston  v.  Edwards,  (Ky.  iqoo) 

3.  McConaughey  v.  Bennett,  50  W.  54  S.  W.  Rep.  833;  Henriques  v,  Yale 

Va.  172.     See  also  McFarlane  v,  Gol-  University,  28  N.  Y.  App.  Div.  354. 

ling,  (C.  C.  A.)  76  Fed,  Rep.  23.  See  also  Gayheart  v.  Sibley,  66  S.  W. 

53.    4.  But  see  Pyatt  v.  Waldo,  85  Rep.  1041.  23  Ky.  L.  Rep.  2307. 
Fed.  Rep.  399,  where  remedy  was  held 
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57.  I.  JvBiSDiCTiOH   OYXX  E0MB8TBAD8  —  1.  Oenenlly.  —  See 

notes  I,  3. 

58.  2.  Probate  Courts.  —  See  note  i. 
8.  In  Equity.  —  See  note  2. 

n.  Paetiss  ih  Cases  Afeectdtg  Homesteabs  —  1.  Parties 
Plaintiff —  b.  Right  of  Husband  to  Sue.  —  See  note  3. 

59.  c.  Right  of  Wife  to  Sue.  —  See  note  i. 

d.  Joinder  of  Husband  and  Wife.  —  See  note  3. 

60.  e.  Minor  Children.  —  See  notes  i,  2. 
2.  Parties  Defendant  —  wife.  —  Sec  note  3. 

57.    1.  Smith  v,  Guckenheimer,  42  Ga.  327;  Priichett  v,  Davis,  loi  Ga. 

Fla.   i;  Dunagan  v.  Stadler,   loi  Ga.  236  (similar  to  Eve  ».  Cross,  76  Ga.  693, 

474;  Exp,  Whorley,49S.  Car.  41;  Gray  cited  in  the  original  note). 

V,  Put  nam,  51  S.  Car.  97.  Either  the  Htuband  or  Um  Wife  may 

S.  State    V.   Jordan,    25    Tex.    Civ.  claim  homestead  tn  lVaskinj>;t4m,     Mat- 

App.  17.  ter  of  Feas,  30  Wash    51, 

Trial  upon  Xotion.  —  A  motion  to  set  Fftilnre  of  the  Hiuhand  to  Claim  home- 
aside  a  levy  and  sale  on  the  ground  stead  rights  is  a  prerequisite  in  some 
that  property  is  exempt  should  not  be  jurisdictions  to  the  wife's  right  to  set 
granted,  as  the  parties'  rights  should  up  the  claim.  Davis  v.  Lumpkin,  106 
be  determined  in  an  ordinary  action.  Ga.  582;  White  v.  Smith,  (Mo.  App. 
Matter  of  King.  24  N.  Y.  App.  Div.  1904)  78  S.  W.  Rep.  51;  U.  S.  v.  Lesnet, 
605.  9  N.  Mex.  271:  McCann  v.  Anderson, 

ConntyConrt.  — In  TVjra/,  on  thedeath  6  N.  Dak.  482.  See  also  Pegram  v. 
of  f  hs  head  of  a  family  leaving  a  widow  Hancock,  T05  Ga.  185;  Aultman  p.  Wil- 
and  minor  children,  it  is  the  duty  of  son,  55  Ohio  St.  138. 
the  County  Cout t  to  set  aside  the  An  Abandoned  Wife  may  assert  home- 
homestead  and  other  exempted  prop-  stead.  Gladney  9.  Berkley,  75  Mo. 
erty  to  such  widow  and  children.  App.  98. 
Roots  V.  Robinson,  93  Tex.  365.  8.  Simooson  v.   Burr,  121  Cal.  582; 

M,    1.  Dickey  v.  Gibson,  121  Cal.  Arkle  v.  Beedie.  141  Cal.  459:  Zimmer- 

976;  Tyson  v.  Tyson^  (Neb.  1904)  98  N.  man  v,  Clark,  9  Kan.  App.  889,  58  Pac. 

W.  Rep.  1076.  Rep.  277. 

^  2.  Myser  v.  Mansfield,  72  Vt.  71.  Waiver    of   Objeetion.  —  Where    the 

Cloud   Vpon   Title. —  Best    r.   Grist,  husband  sues  alone  for  damages  re- 

(Neb.  1901)  95  N.  W.  Rep.  836.  suiting  from  wrongful  levy  on  exempt 

S.  Frazier  v.  Brashears,  (Ky.   1902)  property  belonging  to  himself  and  wife, 

66  S.  W.  Rep.  1038  (noting  an  excep-  nonjoinder  of  the  wife  is  waived  by 

tion  in  the  case  of  abandonment  of  the  failure  to  demur.    Castile  9.  Ford,  53 

wife  by  the  husband);  Gladney  c/.  Berk-  Neb.  507. 

ley,  75  Mo.  App.  98;  Evans  v.  Daniel,  60.    1.  In  an  Aetion  by  a  Mvofwd 

85  Tex.  Civ.  App.  362.  Wife  who  owns  the  residue  of  estate  to 

59.    1.  TappendorfT  9.  Moranda.  134  have  homestead  set  apart  to  the  father, 

Cal.  419  (where  the  land  is  covered  by  a  the  children  of  the  marriage  are  not 

valid  declaration  of  homestead):  Burk-  necessary  parties,  as  the  faUier  could 

hardt  9.  Walker,  (Mich.  1902)  92  N.  W.  waive  the    homestead    at    any  time. 

Rep.  778;  Ross  V,  Howard,  25  Wash.  Cutler  v.  Cutler,  188  III.  285. 

I :  California  Fruit  Transp.  Co. '9.  An-  %,  Contra,    Dickey    r.    Gibson,    lax 

derson,  79  Fed.  Rep.  404.  Cal.  276. 

In  Oomfla.  —  Taylor  v.  James,  109  S.  Brackett  v.  Banegas.  116  CaL  278- 
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Ol,  Imttnrention  «f  Wif«.  —  See  note  2. 

All  Pinoni  Interetttd.  —  See  note  3. 

6S.  Adniaiitratoni.  —  See  note  |. 

m  Applioatioh  FOB  EOMSSTBAD  —  1.  Claim  to  Offloer  Levj* 
ing  Xzoontion.  —  See  note  2. 

2.  Application  to  Court  —  b.  How  Made.  —  See  note  5. 
64«  See  note  2. 

c.  Contents  of  Application  —  0tet«mMt  of  SMMiti»i  Vkett. 

—  See  note  4. 
6«S,  See  notes  i,  2,  3,  4. 

Willis  V.  Whitead,  59  Kan.  221.     Con-  Mannls,  (Idaho    1904)    75   Pac.   Rep. 

tri,  Frazier  v.  Brashears,  (Ky.  1902)  66  98. 

S.  W.  Rep.  1038.  Ownanhlp  Xmt  Bo  AUogod.  —  An  ap. 

61.    8.  U.  S.  V,  Lesnet,  9  N.  Mex.  plication  for  homestead  is  not  good  if 

271.  it  fails  to  alle/ce  ownership  of  the  land 

8.  Kennedy  v.  Juhao,  102  Ga.  148.  out  of  which  it  is  to  be  set  off.  Buffing- 
See  also  Oldham  v.  Medaeris,  (Tex.  ton  v.  Hosby,  (Ky.  1899)  51  S.  W. 
Civ.  A  pp.  1897)40  S.  W.  Rep.  350,  ap-  Rep.  192. 

plying  the  principle  to  an  award   of  In  Georgia  a  Wife's  Applieatlon  must 

arbitrators.  affirmatively  show  that  the   husband 

63.    1.  Donaldson  v.  Anderson,  104  refuses  to  make  the  application.     Bat- 

Ga.  673.  son  v.  Ben  ford,  119  Ga.  256. 

a.  Ard  V.  Pratt,  10  Kan.  App.  335.  M.    1.  See  Foogman  v.  Patterson, 

5    Burbank  v,  Kirby,  6  Idaho  210;  9  N.  Dak.  254. 

Forth  V.  Lightfoot,  (Ky.  1897)  38  S.  W.  SoAeioiioy  of   Btatomont.  —  "  During 

Rep.  1071.  all  the  time  mentioned  in  the  complaint 

«4«    a.  Jordan  v.  Newsome,  126  N.  and  for  a  long  time  prior  thereto  she 

Car.  553.  [plaintiff]  has  been  residing  with  her 

A  Judgment  Creditor  can  make  appll-  husband  in  and  upon  and  in  the  actual 

cation  to  the  District  Court  to  have  a  possession  "  of  the  property,  was  held 

homestead  set  aside  to  the  judgment  to  be  a  sufficient  statement  of  residence 

debtor  and  the  surplus  subjected  to  his  in  Mitchell   v,  McCormick,  22   Mont, 

debt.     Vincent  v.  Vineyard,  24  Mont.  249. 

107.  8.  Simonson  v.  Burr,   121  Cal.  582; 

4.  Alabama. -^BtooVs  v.  Johns,  119  Mellen  v,  McMannis,  (Idaho  1904)  75 

Ala.  412.  Pac.  Rep.  98;  Mitchell  v.  McCormick. 

California,  —  Cunha  v,  Hughes.  122  22  Mont.  249;  Yerrick  v,  Higgins,  22 

Cal.  lit;  Reid  v,  Englehart-DaviJson  Mom.   502;    Vincent   v.  Vineyard,  24 

Mercantile  Co.,  126  Cal.  527;  Tappen  Mont.  207;    Foogman  v.  Patterson,  9 

dorff  V.  Moranda,  134  Cal.  419;  Apprate  N.    Dak.    254;   Stewin    v.    Thrift,    30 

f.   Faure,   121  Cal.  466,  holding  that  Wash.  36. 

homestead  rights  are  created  by  the  Time  of  Use  ae  Homestead.  --  The  ap- 

filing  of  a  declaration  in  the  form  speci-  plication   must  allege    occupation    of 

fied  by  statute,  coupled  with  the  actual  homestead  at  the  time  when  the  judR- 

existence  of  the  facts  so  recited.  ment  became  a  Hen.    Zander  v,  Scott, 

Georgia.  —  Pegram  v.  Hancock,  105  165  111.  51. 

Ga.  185.  S.  Simonson  v.  Burr,  121  Cal.  582; 

Idaho.  —  Burbank  v.  Kirby,  6  Idaho  Reld  v,  Englehart-Davidson  Mercantile 

210;  Wilcox  V.  Deere.  5  Idaho  545.  Co.,    126    Cal.    527;   Mitchell  v.   Mc- 

Montana. — Yerrick   u.   Higgins,   22  Cormick,   22   Mont.    249:    Yerrick    v. 

Mont.  502.  Higgins,  22  Mont.  502;  Evans  v.  Van 

Nebraska.   —    France    v.     Bell,    52  Valkenburg,  (Tenn.  Ch.  1898)  47  S.  W. 

Neb.  57.  Rep.  not;  Stewin  v. Thrift,  30  Wash. 36. 

North  Dakota,  —  Foogman  v.  Patter-  Beaeonable    Certainty.  —  Mellen    v, 

son,  9  N.  Dak.  254.  McMannis,  (Idaho  1904)75  Pac.  Rep.  98. 

Sabitaatial   OompUanoe   SoAeient.   —  Hosband's  Bight  to  fleieet.  —  The  bus- 

Piedmont  Nat.  Bldg.,  etc.,  Assoc,  v.  band,  being  the  head  of  the  family. 

Bryant.    115  Ga.  417;    Mellen  v,  Mc-  has  a   right  to  select  his  homestead 
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See  notes  i,  2. 

In  Georgia.  —  See  note  3. 

IT.  Waiveb  of  Eomsstbad  Ezexptiov.  —  See  note  4. 
•y.  See  notes  1,  2. 
68.  See  notes  i,  2. 

from  his  real  eslate,  and,  having  done  v.   Chernovirsky,    28    Tex.   Ctv.    App. 

so,   the  wife   has  no   right    to    select  405. 

another.    Copeland  v.  Burlcett,  (Tenn.  67.    1.  Lackland  v.  Rogets,  113  Ala. 

Ch.  i8g7)45  S.  W.  Rep.  533.  529;  Burbank  v,  Kirby,  6  Idaho  210; 

In  Iowa  the  owner,  husband  or  wife.  Forth  v.  Lightfoot,  ^Ky.  1897)  38  S.  W. 

may  select  the  homestead  and  cause  It  Rep.  107 1;  Babineau  v.  Guilbeau,  52 

to  be  platted,  but  a  failure  to  do  so  will  La.  Ann.  992;  Foogman  v,  Patterson, 

not  render  the  property  liable  wheie  it  9  N.  Dak.  254. 

otherwise  would  not  be,  and  a  selection  By  Heir  Psndliig  AdminiitratlOB.  —  An 

by  the  owner  controls.     Townsend  v,  application  by  an  heir  for  homestead 

Blanchard,  117  Iowa  36.  is  in  time  if  made  during  the  adminis- 

Wlieii  Kade  by  Wife.  —  A  declaration  tration  of  the  estate  of  the  deceased, 

of  homestead  must  show  that  the  ap-  Matter  of  Still,  117  Cal.  509. 

plicant  is  the  head  of  the  family,  and,  8.  Indiana, — Citizens*  State  Bank^v. 

if  made  by  the  wife,  that  the  husband  Harris,  149  Ind.  208. 

has  not  made  the  declaration  for  their  Kansas,  —  Ard  v.  Pratt,  61  Kan.  775. 

joint  benefit.     Foogman  v,  Patterson,  Kentucky.  —  Buffington    v.    Mosby, 

9  N.  Dak.  2S4.  (Ky.  1899)  51  S.  W.  Rep.  192. 

M«    4.  Brooks   v,  Johns,  119  Ala.  Minnesota,  —  Osman  v.   Wtsted,   78 

412.    G7»/ra,Fitzhughc/.  Connor,  (Tex.  Minn.  295. 

Civ,  App.  1903)  74  S.  W.  Rep.  83.  Missouri.  —  Chance    v.    Norris,   143 

Ovring  Omiition.  —  An  omission  of  an  Mo.  235.     But  see  Houf  v.  Brown,  171 

allegation  of    the  statutory  value  of  Mo.  207. 

land  claimed  is  cured  by  an  answer  Nebraska.  —  Union  Stock  Yards  Nat. 

which  admits  that  the  homestead  is  set  Bank  v,  Smout,  62  Neb.  227;  Curtis  v. 

apart  by  law.    Mitchell  v.  McCormick,  Osborne,  63  Keb.  837. 

22  Mont.  249.  North  Dakota.  —  Foogman  v.  Patter- 

06.    1.  Ammidinaiit  of  Petitioii.  —  A  son,  9  N.  Dak.  254. 

petition  can  be  amended,  but   not  as  Ohio.  —  Kerruish  v,  Meyers,  11  Ohio 

against  a  creditor  who  has  acquired  a  Cir.  Dec.  666,  2Z  Ohio  Cir.  Ct.  434. 

lien.     Burbank  v.  Kirby,  6  Idaho  210.  Utah.  —  Gammett  v.  Storrs,  15  Uuh 

8.  Bach  V.  May,  163  111.  547;  Shirley  336:  Folsom  v.  Asper,  25  Utah  299. 

V,  Russell,  62  S.  W.  Rep.  483,  23  Ky.  Virginia.  —  Oppenheim  v.  Myers,  99 

L.  Rep.  33.  Va.  582. 

S.  Pegram  v.  Hancock,  105  Ga.  185.  IVashington,  —  WIss   v.   Stewart,  16 

Baftual  of  Hnsbaad.  —  An  allegation  Wash.  376;    Anderson  v.  Stadlmann, 

that  the  husband  refuses  to  make  a  17   Wash.  433;    Ross  v.   Howard.  25 

schedule  must  appear  in  a  wife's  appli-  Wash,  i;  Matter  of  Feas,  30  Wash.  51; 

cation.     Hirsch  v.  Stinson,  112  Ga.  348;  Whit  worth  v.  McKee,  32  Wash.  83. 

Davis  V.  Lumpkin,  106  Ga.  582.  Contra.  —  Zander  v.  Scott,  165  111.  51. 

4.  Personal  Privilego  — May  Be  Waivod.  In  Arkansas.  —  See  Bunch  v.  Keith, 

—  Jones  V.  Dillard,  70  Ark.  69;  Bell  v.  64  Ark.  654. 

Whitehead,  115  Ga.  589;  Cutler  v.  Cut-  Before  Lory. —  An  execution  having 

ler,  188  111.  285;  Head  v.  Auberry,  (Ky.  been  levied  before  claim  of  homestead 

1897)  38  S.  W.   Rep.  863;    Gilbert  v,  is  made,  the  homestead  is  of  no  avail. 

Provident  Life,  etc..  Co.,  (Neb.   1901)  Jones  v.   Olson,  (Colo.  App.  1902)  67 

95  N.  W.  Rep.  488;  Andruss  v.  People's  Pac.  Rep.  349. 

Bldg..  etc.,  Assoc,  94  Fed.  Rep.  575;  68.    1.  Asserting  Claim  Aflar  Jndg- 

Safe-Deposit,  etc.,  Co.  v.  Wright,  105  mont.  —  Gilbert  v.  Provident  Life,  etc.. 

Fed.  Rep.  155,  44  C.  C.  A.  421;  Wright  Co.,  (Neb.  1901)95  N.  W.  Rep.  488(simi- 

V.  Wright,  103  Fed.  Rep.  580.  lar  to  Collins  v.  Chantland,  48  Iowa 

Bight    Hot    Assignable.  —  Atlee    v.  243,  cited  in  the  original  note).    See 

Bullard,  (Iowa  1904)  98  N.  W.  Rep.  889;  also  Rogers  v.  Lackland,  117  Ala.  599; 

Brookleld  v.  Sawyer,  68  N.  H.  406;  McNally  v.  White,  154  Ind.  163,  holding 

Brown  v.  Clinton,  69  N.  H.  227;  Palm  that  the  exemption  claim  cannot  be 
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69.  See  note  i. 

v.  AsBlOHiCBirT  OF  HoxESTBAD  —  1.  Aiugnment  by  Offloer 
—  Ihity  of  LeTjiny  Offioer.  —  See  notes  2,  3. 

70.  Appolntmeiit  of  Commiiiioiion.  —  See  notes  1,2,  3,  5* 

71.  2.  Asaignment  by  Court  —  By  wii&t  Court.  —  See  note  i. 

presenied  after  the  court  has  filed  its  2.  Ackerman  v,  Hendricks,  117  Iowa 

findiogs;  Lackland  r.  Rogers,  113  Ala.  106. 

539,  holding  that  a  claim   is   waived  8.  Jordan  v,  Newsome,  136  N.  Car. 

unless  asserted  before  an  order  of  sale  553. 

is  made  by  the  Circuit  Court.     But  a  6.  Houf  v.  Brown,  171  Mo.  207;  State 

petition  for  allotment  of  homestead  has  v.  Jordan,  25  Tex.  Civ.  App.  17. 

been  held  to  be  in  time  when  made  71.    1.  Superior  Court. —  In   Georgia 

after  judgment  setting  aside  a  fraudu-  the  jurisdiciion  of  the  Superior  Court 

lent  conveyance,  if  made  before  sale,  to  correct  by  writ  of  certiorari  judg- 

Rosenbaum  v.  Davis,  106  Tenn.  51.  menls  of  the  ordinary  in  relation  to 

After  Bolt  Begun  for   Partitioii.  —  A  homestead  is  recognized.  Cunningham 

claim  of  homestead  made  by  a  widow  v.  U.  S.  Savings,  etc.,  Co.,  109  Ga.  616. 

after  the  institution  of  a  partition  suit  North    Caiolina,  —  Jordan    v.   New. 

by  the  heirs  of  her  husband  is  made  in  some,  126  N.  Car.  553. 

ample  time.     Hough   v,   Shippey,   16  Court  of  Ordinary.  —  Cunningham  t^. 

Tex.  Civ.  App.  88.  U.  S.  Savings,  etc.,  Co.,  109  Ga.  616. 

68.    %•  Gilbert    v.   Provident  Life,  County  and  Ciroolt  Courts.  —  In  Texas ^ 

etc.,  Co.,  (Neb.   1901)  95  N.  W.  Rep.  upon  the  death  of  the  husband  it  is  the 

488.  duty  of  the  County  Court  to  set  aside 


1.  Batson  v,  Benford,  119  Ga.  the  homestead  and  other  exempt  prop- 

256;  Osman  v.  Wisted,  78  Minn.  295.  erty  to  the  widow  and  children.     Roots 

%,  Bach  V.  May,  163  111.  547;  Jahnke  v.  Robertson,  93  Tex.  365. 

V.  Hill,  81  111.  App.  487;  McDowell  v.  Circuit  Courts,  —  In  IVisconsin^  in  an 

Grubbs,  (Ky.  1903)  76  S.  W.  Rep.  846;  action  to  subject  land  to  an  execution. 

Hook    V,    Northwest    Thresher    Co.,  upon  failure  of  the  judgment  debtor  to 

(Minn.  1904)  98  N.  W.  Rep.  463;  Creech  select  a  homestead  the  circuit  judge 

V,   Childers,   156  Mo.  338;  Charleston  can  assign.      Fischer    v,   Schultz,   98 

Nat.  Banking  Assoc.  Bank  v,  Dowling,  Wis.  462. 

52  S.  Car.  345;  In  re  Wylie,  63  S.  Cat.  In  Hogan  v.  Hogan,  (Ky.  1898)  44  S. 

214;  Huff  V,  Miller,  (Tenn.  Ch.  1900)  W«  Rep.  953,  a  defense  was  made  to  a 

58  S.  W.  Rep.  876.  suit  in  the  Circuit  Court  that  a  right 

S.  Evans  v.   Piedmont   Nat.   Bldg.,  of  homestead  existed  and   the  court 

etc.,  Assoc.,   118  Ga.  880;    Tapley  v.  had  homestead  assigned. 

Ogle,  162  Mo.  190.  Distriot  Court. —  In  Montana  the  Dis- 

South  Carolina.  —  Gray  v.  Putnam,  51  trict  Court   of  the  county  where  the 

S.  Car.  97  (similar  to  Myers  v.  Ham,  property  is  located  must  have  home- 

20  S.  Car.  527,  cited  in  the   original  stead  appraised  upon  the  application 

note).  of  the  judgment  creditor.     Vincent  v. 

Duty  to  ITotiiy  Debtor.  —  The  levying  Vineyard,  24  Mont.  207. 

officer  must  notify  the  judgment  debtor  Equity   Courts. —  Under    Rev.    Stat. 

of  the  levy  and  call  upon  him  to  select  Fla.  (1892;,  g§  2005-2007,  jurisdiction 

his  homestead.     Kimball  v,  Salisbury,  to  order  and  decree  the  setting  apart  of 

17  Utah  381.  homestead  is  given  in  equity.    Smith 

70.    1.  Bach  V.  May,  163  111.  547;  v.  Guckenheimer,  42  Fla.  i. 
Creech  v,  Childers,  156  Mo.  338;  U.  S.  Common  Pleas. -^  The  Court  of  Com- 
r.  Lesnet,  9  N.  Mex.  271;  In  re  Wylie,  mon  Pleas  has  no  jurisdiction  in  South 
63  S.  Car.  214;    Delk  v.   Yelton,  103  Carolina  to  set  off  the  homestead  ex- 
Ten  n.  476.  emption,  yet  if  ih  any  case  it  becomes 

SolMdoB  by  Olftoer  and   Debtor.  —  In  necessary  to  determine   the   right  to 

Utah  the  statute    provides    that    the  homestead  it  can  do  so,  leaving  the 

officer  shall  select  one  person  and  the  parties  to  apply  to  the  proper  author!- 

judgment    creditor    another   who    to-  ties  appointed  by  statute  to  set  it  off. 

S ether  shall  appraise  the  homestead.  Exp.  Worley,  49  S.  Car.  41.    See  also 

limball  v,  Salisbury,  17  Utah  381.  Gray  v,  Putnam,  51  S.  Car.  97. 
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T9.  Probate  Court  —  See  notes  I,  2. 

Vndor  OftUfmU  Fnetioo.  —  See  note  4. 
TS«  See  note  i. 

3.  Hature,  Porm,  and  Validity  of  Aiiigninant — 97  Wkai  Uv 

OoToraod.  —  See  note  3« 

Pom  of  Asfignmont.  —  See  notes  4,  5- 
▼alvo  of  Homoitoftd.  —  See  notes  6,  7. 
T4.  If  Void  in  Pirt.  —  See  note  i . 
CoUatoral  Attaok.  —  See  note  2. 
Dower  and  Hemeeteed  la  flame  Traet  —  See  note  3. 

4.  BeaMigmnent.  —  See  note  4. 

78.  See  note  2. 

79.  1.  Brooks  v,  Johns,    119  Ala.        7.  Kilmer  v,  Garlick,  185   III.  406; 

412;    Tartt  V,   Negus,    127    Ala.   301:  Citizens' State  Bank  i/.  Harris.  149  lod. 

Koster  f.  Gel len,  124  Mich.  149;  Tyson  208;    Houf  v.   BrowD,   171   Mo.  207; 

V.  Tyson,  (Neb.  1904)  98   N.  W.  Rep.  Pearman  v.  McKee,  79  Mo.  App.  210; 

1076;  Matter  of  Feas,  30  Wash.  51.  Bladen  Bank  v.  David,  53  Neb.  608; 

a.  Matter  of  Ligget,    117   Cal.  352;  Sanfotd  v.  Anderson,  (Neb.  1902)  92  N. 

Matter  of  Still,  117  Cal.  509.  W.  Rep.  152.     Contra^  Matter  0/  Her- 

4.  Matter  of  Still,  117  Cal.  509;  Wein-  bert.  122  Cal.  329. 

reich  v.  Hensley,  121  Cal.  647;  Matter  T4.  1.  Piedmont  Nat.  Bldg..  etc.. 
of  Ligget,  117  Cal.  352,  holding  that  Assoc,  v,  Bryant,  115  Ga.  417;  Batson 
the  court  must  set  apart  a  homestead  v.  Benford,  119  Ga.  256. 
for  the  benefit  of  an  insolvent.  Void  ae  to  One  Creditor.  —  An  assign- 
ed. 1.  Weinreich  v.  Hensley,  121  ment  without  the  statutory  notice  10 
Cal.  647;  Stewin  V.  Thrift,  30  Wash.  36.  one  of  several  creditors  is  void  as  to 

5.  Ex  p.  Ransey,  54  S.  Car.  517.  that  creditor.     Weekes  v.  Edwards,  101 

4.  Tonrnsend    v.     Blanchard,     117     Ga.  314. 

Iowa  36.  2.  In  Georgia  the  act  of  recording  the 

Laying  Off  by  Ketee  and  Bounds. —  U.  schedule  of   the  applicant  for  bome- 

S.  V.  Lesnet,  9  N.  Mex.  271;  Culler  v.  stead  by  the  ordinary  is  held   10  be 

Crim,  52  S.  Car.  574;  Ex p,  Ransey,  54  ministerial,  and  the  assignment  thus 

S.  Car.  517.     But  see  Sloan  r.  Hunter,  made    can    be    collaterally   attacked. 

65  S.  Car.  235.  Marcrum  v,  Washington,  109  Ga.  296; 

In  Georgia  the  law  contemplates  that  Hirsch  v.  Stinson,  112  Ga.  34)3. 

the  location  and  boundaries  of  the  tract  S.  Ball  v.  Ball,  165  Mo.  312;  Gore  v. 

that  has  been  laid  off  shall  be  made  to  Riley,  161  Mo.  238;  In  re  Seaboli,  113 

appear  by  a  plat  thereof  made  by  the  Fed.  Rep.  766. 

surveyor.     The  plat  and  value  of  land  4.  Levy  v.  Superior  Ct.,  139  Cal.  590; 

included  therein  should  be  verified  by  Dunagan  v,  Stadler,  loi  Ga.  474;  Back 

oath.     Baldwin  Fertilizer  Co.  v,  Mer-  v.  Mitchell,  69  111.  App.  219;  U.  S.  v. 

ritt,  loi  Ga.  387;  Branch  v.  Ford,  99  Lesnet,  9  N.  Mex.  271;  Ex  p,  Raoscy. 

Ga.  761.  54  S.  Car.  517. 

In  Tennessee^  If  the  debtor  desires,  Bight  of  fleleetion  Denied.  —  A  reas- 
the  homestead  must  be  set  out  in  writ-  slgnment  should  be  granted  when  ap- 
ing, giving  the  boundaries  thereof,  and  praisers  refused  to  the  debtor  the  right 
the  certificate  of  that  fact  must  be  de-  to  select  his  homestead.  McGowan  r. 
livered  to  the  debtor.  Delk  r.  Yelton,  McGowan,  122  K.  C&r.  164. 
X03  Tenn.  476.  M*    2.  In  Kontana  the  role  is  the 

5.  Delk  V.  Yelton,  103  Tenn.  476.  same  as  that  stated  in  the  original  note 

6.  Culler  v.  Crim,   52  S.  Car.   574;  as  obtaining  in  Missouri  and  Il&nms. 
Exp,  Ransey,  54  S  Car.  517.  Mitchell     v,    McCormick,    22    Mont. 

What  Intereet  Controla.  —  The  exemp-    249. 
tion  is  determined  by  the  complainant  s       Contra  in  Tennessee  end  Vorth  Osrelfaa. 
interest,  and  not  by  the  value  of  the    —  Compare  Shoaf  v.  Frost,  121  N.  Car. 
fee  title.     Muodt    v.    Hagedorn,    49    256,  123  N.  Car.  343. 
Neb.  409. 
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75.  6.  Exeeptioni  to  Prooeedingt  fbr  Awrignment  —  a.  To  What 
Tribunal.  —  See  notes  3,  4, 

b.  At  What  Time  —  Time  for  FiUng  BzoeptioBt  to  S^port  — 
See  note  6.' 

76.  See  note  i. 

c.  Upon  What  Grounds.  —  See  note  2. 
yy*  See  note  i. 

6.  Prooeedingi  to  Set  Aside  Aflsignment.  —  See  notes  4,  5. 
yS,  See  notes  i,  2. 

y9.  VL  Sale  of  Pbopsbtt  avd  Patxsht  op  Movst  di  Lixv  of 
H01CB8TBAB  —  2.  Where  Beyeranoe  Is  Impracticable.  —  See  note  i. 
80,  See  note  i. 

VIL  Obdebs  Sbttivo  Aside  8ale&  —  See  notes  2,  3. 

75*    S.  Mirshbam   v.  Lasblie,   i22  judgment  of  the  ordinary  ia  the  Sii- 

N.  Car.  237;  Ex  /.  Raosey,  54  S.  Car.  pedor  Court.    Cuaningham  v,  U.  S. 

517.  Savings,  etc.,  Co.,  109  Ga.  616. 

Botloe  of  Ezoeptioai.  —  Bleckley    v.  5.  Wood  7>,  Corley,  (Ky.  1897)  43  S. 

Shirley.  58  S.  Car.  52.  W.  Rep.  235;  Oates  v,  Munday,  127  N. 

Writing.  —  There  is  no  requirenoent  Car.  439;  Shires  r.  Corlett,  104  Tenn. 

io  California  tha(  objections  or  oppo-  44. 

sition  to  the  application  for  homestead  Over-valoation.  —  The  court  will  set 

should  be  in  writing.   Matter  of  Liggel,  aside  an  assignment  when  the  debtor 

117  Cil.  352.  admits  that  the  homestead  assigned  is 

4.  Oates  z'.  Munday,  127  N.  Car.  439.  of  greater  value  than  provided  for  by 
An  Original  Petition  to  Yaeata  a  judg.  statute.      Cincinnati    Leaf     Tobacco 

ment  contirming  the  report  of  commis-  Warehouse  Co.  v,  Thompson,  105  Ky. 

sioners  appointed  to  set  aside  a  home-  627. 

stead  is  unnecessary;  the  appeal  should  7§.    1.  Dunagan  v.  Stadler,  loi  Ga. 

be  taken  in  the  original  suit.     Hogan  474;  Gowdy  v,  Johnson,  104  Ky.  648; 

ff.  Hogan,  (Ky.  1898)  44  S.  \V.  Rep.  9S3.  Oates  v.  Munday,  127  N.  Car.  439. 

6,  In  Sonth  Carolina.  —  Exp.  Ransey,  2.  Dunagan  v,  Stadler,  loi  Ga.  474; 

54  S.  Car.  517;  Bleckley  v.  Shirley,  58  Oates  v.  Munday,  127  N.  Car.  439. 

S.  Car.  52:    Sloan   v.    Hunter,   65    S.  T9.    I.  Matter  of  Herbert,  122  Cal. 

Car.  235.  329;  Vincent  v.  Vineyard,  24  Mont.  207. 

70.    1.  Globe  Phosphate  Co.  v.  Pin-  In  Illinoif.  —  Cutler  v.   Cutler,    188 

son,  52  S.  Car.  185.  111.  285. 

5.  ConiUoting  Evidenoe  of  Talne.  —  Equity  can,  contrary  to  statute,  order 
Rugless  V,  Robinson,  (Ky.  1900)  57  S.  a  sale  of  the  property  and  payment  of 
W.  Rep.  619.  money  in  lieu  of  homestead,  when  the 

77.     I.  Back  v,  Mitchell,  69  111.  App.  property  cannot  be  divided.     Wilson  v. 

219;  Govvdf  V.  Johnson,  104  Ky.  648.  Illinois  Trust,  etc.,  Bank,  166  111.  9. 

Betnm  of  Majority  of  Appraisers  Valid.  80.    I.  Wilson  v,  Illinois  Trust,  etc., 

—  Bleckley  v,  Shirley,  58  S.  Car.  52.  Bank,  166  111.  9;  Columbia   Bank  v. 

4.  In  re  Quinn,  (Nev.  1903)  74  Pac.  Gibbes,  54  S  Car.  579. 

Rep.  5.  S.  Alabama,  —  Knight  cr.  Davis,  135 

Appeal.  —  An  appeal  can  be  taken  in  Ala.  139. 

the  original  suit  from  an  order  con-  Illinois.  —  Palmer  v.  Riddle,  197  III. 

firming   the  report  of  commissioners  45;  Bach  v.  May,  163  111.  547;  Brokaw 

appointed  to  set  aside  a  homestead,  v.  Ogle,  170  111.  115;  Eldred  v,  Moeh- 

Hogan  V.  Hogan,  (Ky.  1898)  44  S.  W.  ring,  83  111.  App.  264. 

Rep.  953.  Minnesota.  —  Hook    v.    Northwest 

In  New  Mexico^  under  Laws  1891,  p.  Thresher  Co.,  (Minn.  1904)  98  N.  W. 

233*  %  S«  appeals  lie  in  equity  cases  and  Rep.  463. 

writs  of  error  lie  in  common-law  cases.  Missouri,  —  Creech  v,  Cbilders,  156 

U.  S.  9.  Lesnet,  9  N.  Mex.  271.  Mo.  338. 

Otrtiomi. —  In  Georgia  certiorari  is  Nebraska.  —  Chamberlain    Banking 

the  proper  remedy  for  reviewing  the  House  v.  Zutavern,  59  Neb.  633;  Van 
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81.  YUL  PLEABnre  Hohxstsah  —  1.  Oenerally.  —  See  note  i. 

2.  By  Plea  or  Aniwer.  —  See  note  2. 
89.  See  note  i. 

8S.  DL  AOTIOHS    TO   BlOOYSB   HOHXSTSAH  —  PartiOT  Flftiiilit: — 

See  note  3. 

84.  Bill  in  sanity.  —  See  note  i . 

85.  Z.  A0TIOV8  TO  Pbotsot  Hombbtbab  — 1.  Parliee  Plaintift 

—  See  note  3. 

80.  2.  Bill  or  Complaint  —  See  note  i . 

3.  Ii^iimctions — a.  Equitable  Jurisdiction  —  laemwaL 

—  See  note  2. 

Doran  r.  Weidman,  (Neb,  1903)  94  N.  Lashlie,  122  N.  Car.  237:  Evans  v.  Van 

W.  Rep.  124.  Valkenburg,  (Tenn.  Cb.  1898)  47  S.  W. 

New  Mexico,  —  U.  S.  v,  Leanet,  9  N.  Rep.  iioi;  Fitzhugh  r.  Connor,  (Tex. 

Mex.  271.  Civ.  A  pp.  1903)  74  S.  W.  Rep.  83. 

South   Carolina,  —  Charleston    Nat.  In  Kantnd^.  —  Shirley  v.  Russell,  62 

Banking  Assoc.  Bank  v,  Dowling,  52  S.  W.  Rep.  483,  23  Ky.  L.  Rep.  33. 

S.  Car.  345.    See  also  Wagener  v.  Par-  Tor  SoiUdsnt  Aniwars,  see  Crouch  v. 

rott,  51  S.   Car.  489,  holding  that  an  Meguiar-Harris  Co.,  (Ky.  1897)  42  S. 

officer  has  no  right  to  make  a  levy  and  W.  Rep.  91  (as  to  showing  that  the 

sale  of  a  homestead  of  less  value  than  defendant  was  the  head  of  a  family); 

provided  by  statute,  and  the  sale  is  a  Baxter  v,  Avery,  (Neb.  1904)  98  N.  W. 

nullity  when  he  does  so.  Rep.  667;  Ham  by  v.  Lane,  107  Tenn. 

Tenmssee,  —  Dclk    r.    Yelton,    103  698. 

Tenn.  476;  Hu£F  p.  Miller,  (Tenn.  Ch.  83.    S.  Aetion  by  Wiib  and  Childrsn. 

1900)  58  S.  W.  Rep.  876.  —  Pritchcit  v.  Davis,  loi  Ga.  236:  Tay- 

Utah.  —  Kimball    v.    Salisbury,    19  lor  v.  James,  109  Ga.  327. 

Utah  161.    See  also  Kimball  v.  Sails-  Aetion  I7  Wife.  —  An  abandoned  wife 

bury,  17  Utah  381,  holding  that  a  sale  can  assert  the  homestead  right.    Glad- 

of  property  occupied  as  a  homestead  ney  v.  Berkley,  75  Mo.  App.  98. 

whicbisof  less  value  than  the  statutory  The  Complaint  must  show  that  the 

allowance,  although  not  formally  se-  land  is  covered  by  a  valid  declaration 

lected,  may  be  set  aside  as  a  cloud  of  homestead,  or  else  the  right  to^ue 

upon  the  title.  is  in  the    husband.    TappendorfF   r. 

Washington,  —  Whitworth  v.  McKee,  Moranda,  134  Cal.  419. 

32  Wash.  83.  84.    1.  Burkhardt  v.  Walker,  (Mich. 

Wisconsin,  —  Fischer  v,  Schultz,  98  1902)  92  N.  W.  Rep.  778. 

Wis.  462.  85.    S.  Wife.  —  It  is  as  much  the 

80*    S.  Delk  V.  Yelton,  103  Tenn.  right  of  the  wife  to  protect  the  home- 

476:  Bunker  v.  Coons,  21  Utah  164.  stead  right  of  herself  and  family  as  it 

81.    1.  Evans  v.  Van  Valkenburg,  is  that  of  the  husband.     Burkhardt  v. 

(Tenn.  Ch.  1898)47  S.  W.  Rep.  iioi.  Walker,  (Mich.  1902)  92   N.  W.  Rep. 

S.  Hays  City  First  Nat.  Bank  v.  Vest,  778. 

187  111.  389;  McNally  v.  White,  154  Ind.  A  Married  Woman  Hay  Sao  Alone  when 

163:  Hogan  V,  Hogan,  (Ky.  1808)  44  S.  the  action  concerns  her  right  or  claim 

W.  Rep.  953:  Davidson  v,  Dtshman,  to  homestead.     Ross  v,   Howard,  25 

59  S.  W.  Rep.  326.  22  Ky.  L.  Rep.  940.  Wash.  i. 

Whan  Bzamp&on  Hood  Hot  Bo  8ot  Up.  80.    1.  Jones  v.  Dillard,  70  Ark.  69. 

—  In  TVnif^jj/^  it  is  not  necessary  that  Legal   Conelndons.  —  An    allegation 

the  homestead   exemption  should  be  that  the  premises  are  the  homestead  of 

set  up  by  plea  or  special  claim,  when  the  defendants  Is  sufficient.    Galther 

facts  are  stated  which  clearly  show  v,  Wilson,  164  III.  544. 

that  it  exists.    Ham  by  v.  Lane,  107  %,  Smith  v.  Guckenhelmer,  42  Fla. 

Tenn.  698.  i;  Evans  v.  Piedmont  Nau  Bldg.,  etc., 

89.    1.  Galther  v,  Wilson,  164  111.  Assoc,  118  Ga.  880;  Willis  v.  Whitead, 

544:  McMillan  v.  Stephens,  (Ky.  1899)  59  Kan.  221:  Wylde  v,  Capps,  27  Tex. 

49  S.  W.  Rep.  778:  Jeanerette  Bank  V.  Civ.  App.   X12;    WIss  v.   Stewart,  t6 

Stransbury,  no  La.  301:  Marshburn  v.  Wash.  376:  Ross  v.  Howard,  25  Wash.  i. 
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87.  LMhM  or  Vegligenoe  of  Plaintiif.  —  See  note  I. 

88.  ZI.  PoBECLOSUBE  OF  HOMESTEAD  MoBTOAGE  —  1.  Parties.  — 
See  note  4. 

89.  See  notes  i,  2. 

2.  Answer.  —  See  note  3. 

90.  4.  Judgment  of  Foreclosure.  —  See  note  3. 

Xn.  Pabtitiov  of  Homestead  Pbopebtt.  —  See  note  4. 

91.  See  note  i. 

Widow  uid  Intuit  Childron.  -^  See  notes  2,  3. 

93.  Xm.  Cbeditobs*  Bills.  — See  note  i. 

XIV.  Chattel  Exexptiovs  —  1.  Hatnre  of  Bight  —  Personal 
Privilege  — See  notes  3,  4. 

Aotion  bj   Graatoe   of  Eomoftead.  —  Hoogh    v,    Shippey,    16    Tex.    Civ. 

Citizens'  State  Bank  v.  Harris,  149  Ind.  App.  88. 

208  (similar  to  Scnitti  v,  /im merman,  S.  Sims  v.  Hixon,  (Tex.  Civ.  App; 

85  Wis,.  542,  cited  in  the  original  note).  1901)  65  S.  W.  Rep.  36. 

Eomody  by  Motion.— In  Froelich  v.  S.  Matter   of   Still,    117    Cal.    509; 

Aylward,  11  S.  Dak.  635,  it  was  held  Trumbly    v.    Martell,  61    Kan.    703; 

that  a  motion  to  set  aside  the  levy  of  Freeman  tf.  Mills,  loi  Ky.  142.     Contra^ 

an  execution  on  a  homestead  will  not  Robb  v,  Howell,  180  111.  177;  Hayack 

lie,  in  the  absence  of  statute;  that  the  v.  Will,  i6q  111.  145.    See  also  Walker 

proper  remedy  is  by  action  in  court.  v.  Walker,  181  111.  260:  Deboe  v.  Rush- 

87,    1.  Ard  V,  Pratt,  10  Kan,  App.  ing,  (Ky.   1899)  51  S.   W.   Rep.  613; 

335'  Schnabel  v,   Schnabel,   108    Ky.  536; 

88*    4.  Brackett    v.    Banegas,    116  Kiese wetter  v,  Kress,  70  S.  W.  Rep. 

Cal.  278;  Willis  V,  Whitead,  59  Kan.  1065,  24  Ky.  L.  Rep.  1239;  Phillips  r. 

221:  Haviland V.Chase,  116  Mich.  214.  Presson,  172  Mo.  24;  Houf  v.  Brown, 

Wifo  Omitted  Hot  Conelnded.— Brackett  171  Mo.  207. 

z'.  Banegas,  116  Cal.  278;  Seay  V.  Fen-  In   Texas.  —  Garrison    v,   Ferguson, 

nell,  15  Tex.  Civ.  App.  261.  (Tex.  Civ.  App.   1899)  54  S.  W.  Rep. 

89.    1.  Anderson  v.  Stadlmann,  17  247;    Modisett  v.  National   Bank,  23 

Wash.  433.  Tex.  Civ.  App.  589;  Simms  v.  Hixon, 

Sapplemental  BilL  —  The  plainti£F  can  (Tex.  Civ.  App.  1901)  65  S.  W.  Rep.  36; 

bring  in  the  wife  by  a  supplemental  Bell  v.  Read,  23  Tex.  Civ.  App.  95. 

bill  or  in  a  new  action.     Brackett  v.  Appointment  of  Guardian,  —  Bell  v, 

Banegas,  116  Cal.  278.  Read.  23  Tex.  Civ.  App.  95;  Powell  v, 

S.  WiUis  V,  Whitead,  59  Kan.  221.  Naylor,  (Tex.  Civ.  App.  1903)  74  S.  W. 

S.  France  v.  Bell,  52  Neb.  57;  Gilbert  Rep.  338. 

9.  Provident  Life,  etc.,  Co.,  (Neb.  1901)  09.     1.  Vincent   v.    Vineyard,    24 

95  N.  W.  Rep.  488.  Mont.  207,  61  Pac.  Rep.  131. 

Whore  the  Mortgage  Is  Void  the  de-  S.  Georgia.  —  Davis  v.  Taylor,   103 

fense  to  it  can  be  made  under  a  general  Ga.  366. 

denial,  and  the  wife  need  not  specially  Illinois,  —  Powell  v.  Daily,  163  111. 

plead  her  claim  of  homestead  in  de-  646. 

fense    of    foreclosure.      Cawfield    v,  Indiana,  —  Kahn  v.  Hayes,  22  Ind. 

Owens,  130  N.  Car.  641.  App.  182. 

80.  S.  Gilbert  v.   Provident    Life,  Iowa.  —  Murdy  v,  Skyles,  lox  Iowa 
etc.,  Co.,  (Neb.  1901)  95  N.  W.  Rep.  488.  549,  holding  that  the  right  to  exemp- 

On  a  Bill  to  Forelose  a  Tmit  Deed,  and  tion  cannot  be  transmitted  by  sale  or 

a  cross-bill  by  the  owner  of  the  equity  gift. 

of  redemption,  an  assignment  of  home-  Michigan.  —  Seitz  v.  Starks,  (Mich, 

stead  may  be  irregular,  but  will  noi  be  1904)  98  N.  W.  Rep.  852. 

disturbed  on  appeal  where  it  has  been  Missouri.  —  Dinkins   r     Crunden- 

acquiesced  in  by  all  parties.    Shires  v.  Martin  Woodenware  Co.,  99  Mo.  App. 

Corlett,  104  Tenn.  44.  310;    Guntley  v.  Staed,  77  Mo.  App. 

4.  Dinsmoor  v.  Rowse,  200  111.  555.  15s. 

In  re  Quinn,  (Nev.  1903)  74  Pac.  Rep.  5;  Nebraska.  —  Johnson  v.  Bartek,   50 

81.  1.  Cutler  V.  Cutler,  188  111.  285.  Neb.  422. 

Supp.  PI.  &  Pr.--4o  036 
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03.  2.  Bights  of  Parties  at  Time  of  Levy  —  a.  Generally. — 
See  note  i. 

b.  Duty  of  Officer  —  At  Oeneni  Buie.  —  See  note  3. 

By  sutute.  —  See  note  4. 

04.  See  note  i. 

c.  Duty  of  Debtor.  —  See  notes  2,  3. 

05.  3.  Who  May  Claim  —  in  General.  —  See  note  i. 
Absence  of  Debtor.  —  See  notes  3,  4. 

4.  Manner  of  Claiming.  —  See  notes  5,  6. 

New   Mexico.  —  New    Mexico    Nat.  M.    1.  Liberal  Bank  v.  Redlinger, 

Bank  v.  Brooks,  9  N.  Mex.  113.  95  Mo.  A  pp.  279. 

New  York.  ^  Gile  wicz  v.  Goldberg,  Wife  Kay  Claim.  ^  By  Rev.  Stat.  Mo. 

69  N.  Y.  App.  Div.  438.  (1899)1  §  4335«  a  married  woman  can 

North  Carolina. —  Latta  v.  Hell,  122  claim  all    exemptions  allowed  to  tbe 

N.  Car.  639.  bead  of  a  family  except  where  tbe  hna- 

O^f^.  —  Rempe  v.  Ravens,  68  Ohio  band   has    claimed    them.    White    v. 

St.  113.  Smith,  (Mo.  App.  1904)  78  S.  W.  Rep. 

Vendee.  —  Hoodinpyle  v.  Bagby,  104  51. 

111.  App    620;  Wabash  R.  Co.  z/.'Bow-  A  Child  Over  Sixteen  Tears  Old  may,  in 

ring,  (Mo.   App.   1903)  77  S.  W.  Rep.  South  Dakota^  claim  the  exemption  if 

106.     But  see   Moss  v.  Jenkins,    146  both  the  husband  and  the  wife  fail  or 

Ind.  S89,  45  N.  E.  Rep.  789;  York  v.  refuse  to  claim  it.     Meyer  v.  Beaver, 

Caclisle,  19  Tex.  Civ.  App.  269.  9  S.  Dak.  168;  Thompson  v.  Donahoe, 

M,    4.  Howland    v.  Chicago,   etc.,  (S.  Dak.  1902)  92  N.  W.  Rep.  27. 

R.  Co.,  134  Mo.  474;  Guntley  v.  Staed,  8.   White  v.  Swann,  68    Ark.    102; 

77  Mo.  App.  155.  Liberal  Bank  v.  Redlinger,  95  Mo.  App. 

93.  1.  TTnder  the  Lav  of  Alabama  it  279:  Bank  v.  Griffith.  8  Pa.  Dist.  333. 
has  been  held  that  a  waiver  not  rein-  Wife  —  Attorney.  —  Green  t'.   Simon, 
forced  by  judgment  and  execution  in  17  Ind.  App.  360. 

the  mode  provided  by  statute  cannot  4.  Whits    v.   Swann,   68    Aik.   102; 

defeat  a  claim  of   exemption.     In  re  Baker  d.  Baker,  69  111.  App.  461:  Baum 

Moore,  112  Fed.  Rep.  289;  In  re  Tune,  v.  Tuiner,  (Ky.  1903)  76  S.  W.  Rep  129. 

115  Fed.  Rep.  qo6.  5.  Anniston  First  Nat.  Bank  v.  Lipp- 

S.  Stinson  I/.  Call.  163M0.  323;  Smith  man,  129  Ala.  608;  Doyle  v.  Hall,  86 

r.  Thompson.   169  Mo.  553;  Davis  v.  III.  App.  163:  Moss  1/.  Jenkins,  146  Ind. 

Williamson,  68  Mo.  App.  307;  Linck  v.  589;  Kahn  v.  Hayes,  22  Ind.  App.  183; 

Troll,  84  Mo.  App.  49.  Denlinger  v.  Burkey,  18  Lane  L.  Rev. 

4.  Stinson  v.  Call,  163  Mo.  323;  94;  Leibfried  v.  Morrisey,  9  Pa.  DisL 
Johnson  v.  Bartek,  54  Neb.  787.  740. 

la  Michigan.  —  See   Parker  v.  Can-  In  Kentucky  the  claim  of  exemption 

field,  116  Mich.  94.  for  one  year's  provision  must  show  the 

94.  L  Property  Qpeoially  Exempt  amount  of  the  provision  the  debtor  has 
need  not  be  selected.  Wabash  R.  Co.  and  must  negative  having  money  or 
V.  Bowring,  (Mo.  App.  1903)  77  S.  W.  choses  in  action  sufficient  to  make  the 
Rep.  106:  Johnson  v.  Bartek,  56  Neb.  amount  of  exemption.  Lawson  v.  S. 
422;  Giieb  V.  Northrup,  66  N.  Y.  App,  T.  Barlow  Co  ,  (Ky.  1899)  51  S.  W. 
Div.  86.  Rep.  314. 

5.  New  Mexico  Nat.  Bank  v.  Brooks,  Ownership  Necessary, — A  debtor  must 


9  N.  Mex.  113.  aver  in  his  petition  that  the  properly 

S.  Eisenberg  v.  Burchinell,  10  Colo,    claimed  as  exempt  is  his  own  propc 
App.  457;  Com.  v.  Burnett,  (Ky.  1898)    Taylor  v.  Bertram,  (Ky.  1900)  55  S. 


A  Oamisheed  Employer,  however,  not  ITew  Application.  —  In  Georgia  ^itJxXij 

only  may  protect  his  employee's  ex-  application  for  exemption  can  be  reoc- 

emption,  but  it  is  his  duty  to  do  so.  died  by  a  new  application.    Stowers  v. 

Wilson  V.  Lowry,  (Ariz.  1898)  52  Pac.  Mathews,  98  Ga.  371. 

Rep.  777;  Kansas  City,  etc.,  R.  Co.  v.  6.  Tombow  v.  Haskins,  8  Ohio  Cir. 

Cunningham,   7   Kan.   App.  47.     See  Dec.  281,   15  Ohio  Ctr.  Cl  656;  Mc- 

also  Gaenishment.  Kenna  v,  Lucas,  ai  R.  I.  509. 
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00«  See  note  i. 

5.  Time  of  Claiming.  —  See  notes  2,  3,  4. 

07.  6.  Waiver  of  Exemption  —  in  GeneraL  —  See  notes  i ,  2. 

08.  See  notes  i,  3,  4,  5. 

96.  1.  Bight  to  Ezemption  Hut  Be  maod  of  exemption  before  sale.  John- 
Shown. —  A  complaint  asking  to  secure  son  v.  Lang,  71  N.  H.  251. 
particular  exemptions  under  a  statute  Garnishmont.  —  A  claim  of  exemption 
must  show  that  the  debtor  comes  under  before  the  garnishee  answers  is  made 
the  protection  of  the  statute.  State  v,  in  time.  McKenna  v.  Lucas,  21  R.  L 
Power,  63  Neb.  496.  509.    Or  if  made  before  the  money  is 

8.  Davis  V,  Williamson,  68  Mo.  App.  paid  over  by  the  garnishee.     Blass  v, 

yyj,  Erber,  65  Ark.  112.    Or  after  ii  is  paid 

S.  A  daim  Made  as  Soon  as  the  Debtor  into  court.     Rolla  State  Bank  v.  Borg- 

Hears  of  the  Levy  is  in  time.    Slinson  feld,  93  Mo.  App.  62. 

V.  Call,  163  *Mo.  323.  Before  Judgment  Against  Garnishee, 

la  Involontary  Baakniptey  a  claim  for  —  In  New  Mexico  Nat.  Bank  v.  Brooks, 

exemptions  made  in  the  schedules  is  9  N.  Mex.  113,  it  was  held  that  the 

in  time,  even  if  made  after  sale,  and  claim  must  be  made  before  final  judg- 

even    though  the  state    law  provides  ment  against  the  garnishee, 

that  demand  must  be  made  before  a  Attaohmeat.  —  In    Pennsylvania    an 

sale.    In  re  Le  Vay,  125  Fed.  Rep.  990.  exemption  against  an  attachment  must 

4.  Alabama,  —  Boylston   v.  Rankin,  be  claimed  at  the  term  of  the  court  to 

X14  Ala.  408.  which   the  attachment  is  returnable. 

Aritona.  —  Wilson  z/.  Lowry,  (Ariz.  Hartmanz'.  Weitmeyer,  2  Dauphin  Co, 

1898)  52  Pac.  Rep.  777.  Rep.  (Pa.)  341. 

Indiana,  —  Moss  v,  Jenkins,  146  Ind.  97.    1.  Powell  v.  Daily,  163  III.  646; 

589;  Stout  r.  Price,  24  Ind.  App.  360.  Moss  v.  Jenkins,  146  Ind.  589:  Barhyte 

A'ansas.  —  Williamson    v.    Kansas,  v.  New  Hampshire  Real-Estate  Co.,  66 

etc..  Coal  Co.,  6  Kan.  App.  443.  Kan.  390;  Kroenert  v.  Mead,  59  Kan. 

Kentucky,  —  Com.  v.   Burnett,  (Ky.  665;    Rempe  v.  Ravens,  68   Ohio  St. 

1898)  44  S.  W.  Rep.  966.  113;  Jenkins  v.  Stone,  14  Montg.  Co. 

Missouri.  —  Linck   v.  Troll,  84  Mo.  Rep.  (Pa.)  27;  Kindig  v.   Kahler,   18 

App.  49.  Lane.  L.  Rev.  (Pa.)  190;  In  re  Moore, 

Nebraska,  —  Johnson  v.    Bartek,   56  112  Fed.  Rep.  289. 

Neb.  422.  2.  Scanlan  v.  Gulling.  63  Ark.  540; 

New  York.  —  Hartmann  r.  Wood,  57  Moss  v,   Jenkins,   146  Ind.  589;  Gile- 

N.  Y.  App.  Div.  23;  Gilwicz  v.  Gold-  wicz  v,  Goldberg,  69  N.  Y.  App.  Div. 

berg,  69  N.  Y.  App.  Div.  438.  438;  Hayes  v,  Lentz,  8  Pa.  Dist.  628, 

Ohio,  —  Hoover  v,  Haslage,  7  Ohio  i;  Montg.  Co.  Rep.  (Pa.)  39.  6  Northam 

Dec.  98;  Rempe  v.  Ravens,  68  Ohio  St.  Co.  Rep.  (Pa.)  381. 

113,  holding  th^t  any  claim  is  season-  Garnishment.  —  In  Texas  it  has  been 

able  if  made  before  the  sale  or  before  held  that  a  husband  who  is  present  at 

the  actual  application  of  the  property,  the  trial  of  a   garnishment  case  and 

Pennsylvania,  —  Moore    v,    McMor-  fails  to  assert  his  exemption  rights  is 

row,  5  Pa.  Super.  Ct.  559;  Lancaster  precluded  by  a  judgment  against  the 

Trust  Co.  V,  Gouchenauer,  6  Pa.  Super,  garnishee.     Whiteselle  v,  Jones,  (Tex. 

Ct.  209;  Heathcote  v.  Crassly,  9  Pa.  Civ.  App.  1897)  39  S.  W.  Rep.  405. 

Dist.  137.  0§.    1.  Holmes  v,  Donovan,  21  Pa. 

Washtngton.'^^XaXt  v,  Gardner,  32  Co.  Ct.  605:    Frank   v.   Kurtz,  4  Pa. 

Wash.  550;  Messenger  v.  Murphy,  33  Super.  Ct.  233.    See  also  Boylston  v. 

Wash.  353.  Rankin,  114  Ala.  408  (similar  to  Farrell 

West  Virginia,  —  State  v.  Allen,  48  v,  Higlcy,  Hill  &  D.  Supp.  (N.  Y.)  87. 

W.  Va.  154.  cited   in    the  original  note).     Compare 

tvf^tlionn  Sale.  — It  is  too  late  to  Ecker  v.  Lindskog,  12   S.  Dak.  428, 

assert  a  claim  of  exemption  after  a  holdingthatthefactthata  wife  claimed 

judgment  of    foreclosure    ordering  a  to  be  the  owner  of  property  which  in 

sale.    York  v,  Carlisle,  19  Tex.  Civ.  fact  belonged  to  her  insane  husband 

App  2O9.  does  not  defeat  her  right  to  exemption. 

Any  Waiver  That  Vlght  Be  Implied  Fraud  in  the  disposition  or  conceal- 

from  inaction  will  be  revoked  by  de-  ment  of  his  property  by  the  debtor 

637 


-101    HOMESTEADS  AND  EXEMPTIONS.       Vol.  X. 

•9.  7.  Selection  of  Exempt  Property  —  ^.  Right  and  Duty 
TO  Select  —  in  Oeneno.  —  See  notes  1,2,  3,  4. 

Liability  of  Sheriit  —  See  note  5. 

100.  Btfual  to  Seloet.  —  See  note  i. 

b.  Manner  of  Selecting  —  in  oenwai.  —  See  notes  2, 3. 
Vndar  lomt  BUtntot.  —  See  note  4. 

101.  c.  Time  for  Selecting.  —  See  notes  i,  2,  3. 

XV.  ACTioirs  TO  Ehfobge  Bight  of  Exekptiov  —  1.  In 
General  —  See  note  4. 

2.  Parties  —  tf.  Plaintiff  —  Owner.  —  See  note  5. 

forfeits  his  right  to  exemption.    Wood  4.  Taylor  v.  TomlinsoD,  65  Ark.  233; 

V,  CoHins,  III  Ga.  32;  In  re  Duffy,  118  Florida  L.   &  T.  Co.  v.  Crabb.  (Fla. 

Fed^  Rep.  926.  1003)  33  So.  Rep.  523:  Camp  v.  Mullen. 

8*  Johnson  v.   Lang,  71  N.  H.  (Fla.  1903)   35  So.   Rep.  399;  Moss  v. 


251.  Jenkins,  146  lod.  589;  Johnson  v.  B^x- 
Wife  Hot  Bonnd  by  Eniband's  WaiTCr.  tek,  s^  Neb.  787;  Neligh  First  Nat. 
—  Meyer  v,  Beaver,  9  S.  Dak.  168.  Bank  v.  Lancaster,  54  Neb.  467;  Web- 
But  see  Whiteselle  9.  Jones,  (Tex.  Civ.  ster  v,  McGauvran,  8  N.  Dak.  274: 
App.  1807)  39  S.  W.  Rep.  405.  Swenson  v.  Christoferson.  10  S.  Dak. 
4.  Clifton  V.  Nortben,  106  Ga.  21;  188;  State  v,  Gardner,  32  Wash.  550; 
Pease  v.  Price,  loi  Iowa  57;  Columbia  Messenger  v.  Murphy,  33  Wash.  353; 
finance,  etc.,  Co.  v,  Morgan,  (Ky.  r898)  In  re  Duffv,  118  Fed.  Rep.  926. 
45  S.  W.  Rep.  65:  Cheney  v,  Caldwell,  In  lUinoii.  —  Gullett  v,  Conley,  81  111. 
20  Mont.  77.  App.  131. 

6.  Haslage  v.  Hoover,  9  Ohio  Cir.  Seeond  Behednle.  ^  A  void    schedule 

Dec.  404,  16  Ohio  Cir.  Ct.  570.  having  been  filed,  the  debtor  can  file  a 

1.  Porch  V,  Arkansas  Milling  complete  schedule,  but  an  amendment 


Co.,  65  Ark.  40;  Camp  v.  Mullen,  (Fla.  cannot  be  made  so  as  to  relate  back  to 
1903)  35  So.  Rep.  399:  Woolfolk  r.  the  void  schedule  and  -render  it  opera- 
Lyons,  59  S.  W.  Rep.  21,  22  Ky.  L.  tive.  Ozburn  v.  Flournoy,  109  Ga.  704. 
Rep.  918.  Seeond  Exemption.  —  Parker  v,  Inde- 

Wile.  —  A  schedule  filed  by  the  wife  pendence  Produce  Co.,  2  Indian  Ter. 

claiming  property  of  her  husband  as  561. 

exempt  when  he  refuses  to  select  is  ni>pert7  Speeiflcally   Exempt   should 

held  to  be  sufiicient  to  protect  the  prop-  not  be  incl  aded  in  schedules.    Johnson 

erty.    Ozburn  v,  Flournoy,  109 Ga.  704.  v,  Bartek,  56  Neb.  422. 

But  the  right  of  selecting  is  in  the  bus-  101.    1.   Thibault    v,    Lennon,    39 

band  first,  and  the  wife  cannot  exercise  Oregon  280. 

such  right  unless  he  refuses.     Harley  In   Pennsylvania.  ^  Cunningham    v. 

V.  Procunier,  115  Mich.  53.  Duncan,  18  Pa.  Co.  Ct.  250,  5  Pa.  Dist. 

S.  Thibault  v.   Lennon,   39  Oregon  574. 

280;  Burris  v.  Booth,  (Tex.  Civ.  App.  Seleetion  Before  Levy.  —  The  debtor 

1897)  40  S.  W.  Rep.  186.  can  select  exempt  property  before  judg- 

S.  Thibault  K/.  Lennon,  390regon  280.  ment  recovered  or  execution   issued. 

4.  Jackson  v,  Wilson,  117  Ala.  432;  Gruver  v.  Younie,  no  Iowa  446. 
Skinner  v,  Jennings,  137  Ala.  295.  S.  Hall  v.  Miller,  21  Tex.  Civ.  App. 

5.  Hartmann  v.  Wood,  57  N.  Y.  App.  336, 

Div.  23.  S.  Wilson  v.  Lowrv  (Ariz.  1898)  52 

100.    1.  Eisenberg    v,    Burchinell,  Pac.  Rep.  777;  Woolfolk  v.  Lyons,  59 

10  Colo.  App.  457:  Camp  v,  Mullen,  S.  W.  Rep.  21,  22  Ky.  L.  Rep.  918 

(Fla.  1903)  35  So.  Rep.  399;  Hogan  v.  Rempe   v.    Ravens,   68  Ohio  St.    113 

Neumeister,  117  Mich.  498.  Hoover  v.  Haslage,  7  Ohio  Dec.  98 

S.  Eisenberg  9.  Burchinell,  10  Colo.  Thibault  v.  Lennon,  39  Oregon  280 

App.  457.  Oppenheim  v,  Myers,  99  Va.  582. 

S.  Florida  L.  &  T.  Co.  v.  Crabb,  (Fla.  4.  Castile  v.  Ford,  53  Neb.  507'. 

I9<)3)  33  So.  Rep.  523;  Driggs  r/.  Roth,  After  Usolaimer  of  Title.  ^  State  v. 

97   ni.  App.  39;  Strange  v»  Gess,  in  Pruitt,  6s  Mo.  App.  154. 

Kv  640 (similar  to  Ross  v.  Hannah,  18  6.  PoMMiion  ae  Bvldenoo  of  Title.— 

AU.  125,  cited  in  the  original  note).  Hartmann  v.  Wood,  57  N.  Y.  App.  Div. 
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109.  b.  Defendant.  —  See  note  2. 

103.  See  notes  3,  4. 

3.  Form  of  Action  —  Sepievin.  —  See  note  6. 

TrespMi.  —  See  note  J, 

[lUndunni.  —  Mandamus  sometimes  may  be  resorted  to 
where  the  officer  refuses  to  deliver  to  the  debtor  his  exempt 
property.     See  note  J  a.'] 

104.  Action  on  Statute.  —  See  note  I. 

105.  6.  Question  of  Fact  —  Burden  of  Proof.  —  See  note  5. 

33,  similar  to  FroBt  v.  Molt,  54  N.  Y.  7.  TroTor.  —  See    Baum    v.   Turner, 

253.  cited  in  the  original  note.  (Ky.  1903)  76  S.  W.  Rep.  129;  Parker 

Actions  by  Wife.  —  Where  the  hus-  v.  Canfield,  116  Mich.  94;   Oliver  v. 

band  is  insane  the  wife  can  maintain  Wilson,  8  N.  Dale.  590. 

an  action  to  enforce  exemptions.   Ecker  Sot-off.  —  Treat  v,  Wilson,  65  Kan. 

V.  Lindskog,  12  S.  Dak.  428.    So  where  729. 

the  husband  is  absent.     Baum  v.  Tur-  7a.  Mandamns.  —  State  v,  Gardner,  3a 

ner,(Ky.  1903)  76  S.  W.  Rep.  129;  State  Wash.  550;  State  v.  Creech,  18  Wash. 

V.  Creech.  18  Wash.   186.    Or  where  186.     Contra^  Oliver  v,  Wilson,  8   N. 

the  wife  has  been  abandoned.     State  Dak.  590. 

V.  Creech,  18  Wash.  186.  104.    1.  State  v.  Allen,  48  W.  Va. 

Wife  Hot  Veoeoiarj  Party.  —  In  suits  154. 

involving  the  rights  to  exemptions  the  Tho  Oflloer  ITood  Hot  Bo  First  Snod  be- 

wife  is  not  a  necessary  party.     White-  fore    proceeding    against    his    bond* 

selle  V,  Jones,  (Tex.  Civ.  A  pp.  1897)  39  Grieb   v.    Northrup,   66   N.    Y.    A  pp. 

S.  W.  Rep.  405.  Div.  86. 

103.    2.  Baum  XT.  Turner,  (Ky.  1903)  In  Watt  Tirginla  a    justice  of   the 

76  S.  W.  Rep.  129;  State  v.  Creech,  18  peace  and  his  bondsmen  can  be  sued 

Wash.  186.  for  the  wrongful  sale  of  exempt  prop- 

103.    8.  Castile  v.  Ford,  53  Neb.  507.  erty  by  a  special  deputy  appointed  by 

4.  Wilson  V.  Lowry,  (Ariz.  1898)  52  the  justice.    State  v.  Allen,  48  W.  Va. 

Pac.  Rep.  777;  State'  v.  Wolf.  81  Mo.  154. 

App.   586;    Linck    r.   Troll,    84    Mo.  1M»    6.  Porch  v,  Arkansas  Milling 

App.  49.  Co.,  65  Ark.  40;  Gilewicz  v,  Goldberg, 

6.  Oliver  v,  Wilson,  8  N.  Dak.  590,  69  N.  Y.   App.    Div.  438;    Doran  v. 

citing    10    Encvc.    of    Pl.    and    Pr.  O'Neal  (Tenn.  Ch.  1896)  37  S.  W.  Rep. 

101-105.  563. 
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HOMICIDE. 


no.  H  Jinu8DiCTioir  —  1.  As  to  Place— ^.  United  States 

PRACTICE  —  (i)  In  State , Courts,  —  See  note  i. 

lis.  m  InaiATIOV    OF    PBOSECVTIOIT  —  Xanalaughtw.  —  See 

note  2. 

114.  y.  IHDIOTXXVT  —  3.  Charging  OffenM— tf.  Generally. 
—  See  notes  5,  7,  8. 


110.  1.  Navarro  r.  State,  (Tex. 
Crlni.  1897)  43  S.  W.  Rep.  105. 

In  Vew  York,  under  Code  Crim.  Pro. 
N.  Y.,  §  134,  the  accused  may  be  tried 
in  either  county.  People  v.  Thorn, 
(Ct.  Gen.  Sess )  21  Misc.  (N.  Y.)  130. 

113.  2.  How  Oljeotion  to  Bo  Takon. 
—  A  motion  on  the  record  for  discharge 
on  the  ground  of  the  statutory  bar  and 


144.  See  also  State  v.  Tommy,  19 
Wash.  270. 

Uao  of  Toehnioal  Epithoti.  —  It  seems 
that  the  use  of  technical  words  cus- 
tomarily devoted  to  describing  murder 
in  the  first  degree  will  make  an  indict- 
ment for  the  second  degree  fatally  un- 
certain.   State  V,  Belyea,  9  N.  Dak.  353. 

PoifoniiLg. —  Where  the  murder  was 


on  the  same  ground  in  arrest  of  con-  committed  by  poisoning  it  is  necessary 

viction  and  judgment  is   not  proper,  to  allege  only  the  killing  as  unlawful. 

The  question  should  be  raised  by  ob-  felonious,     deliberate,     premeditated, 

jection  to  the  verdict  or  by  a  motion  and  with  malice  aforethought.    State 

for  an  instruction.     People  v,  Austin,  v.  Van  Tassel,  103  Iowa  6. 

63  N.  Y.  App.  Div.  382.  7.  Alabama. — Clarke   v.   State.   117 

114.    5.  For  tko  Essontials  of  a  Good  Ala.  i. 

Indiotmont,  see  the  following  cases:  Florida,  —  Milton  v.  State,  40  Fla.  251 ; 

Alabama,   —  Clarke    v.    State,    117  Michael  v.  Stale,  40  Fla.  26s;  Mathis 


Ala.  I. 

Idaho,  —  State  v,  Shuff,  (Idaho  1903) 
72  Pac.  Rep.  664. 

Iowa.  -^  State  r«  Gray,  116  Iowa  231. 

Louisiana,  -—  State  v,  Robertson,  50 
La.  Ann.  455. 

Missouri,  —  Stale  v,  Cochran,  147 
Mo.  504;  State  v.  Burns,  148  Mo.  167; 
State  V.  Bradford,  156  Mo.  91. 


V,  State,  (Fla.  1903)  34  So.  Rep.  287. 

Georgia,  —  Hicks  v.  State,  105  Ga. 
627;  Cook  V.  State,  (Ga.  1903)  46  S.  E. 
Rep.  64. 

Illinois,  —  McDonnall  v.  People,  168 

III.  93. 

Indiana,  —  Lane  v.  State,  151  Ind. 
511;  Thrawley  v.  Sute,  153  Ind.  375; 
Waggoner  v.  Slate,  155  Ind.  341;  Green 


North  Carolina,  —  Stale  v.  Pate,  121    v.  State,  154  Ind.  655;  Freese  v.  State, 


N.  Car.  659. 

Virginia,  —  Klbler  v.  Com.,.  94  Va. 
804. 

Washington,  —  State  v,  Cronin,  20 
Wash.  512. 

Fto  a  Sofloioiit  Ghargo  of  Kanslaiighter, 
see  Wilson  v.  Com.,  (Ky.  1901)  60  S. 
W.  Rep.  400. 

Bopetltion  TTiineoeiiary.  —  Where  it  is 


159  Ind.  597. 
Kansas,  —  State  v,   Kirby,  62  Kan. 

436. 

Louisiana,  —  State  r.  Robertson.  50 
La.  Ann.  455. 

Missouri,  —  State  v,  Reynolds,  171 
Mo.  552;  State  v,  Privitt,  175  Mo. 
207. 

Oklahoma,  —  Stutsman  r.  Territory, 


alleged  in  the  indictment  that  the  de-    7  Okla.  490. 

fendant  "  unlawfully,  wilfully,'*  etc..        South  Dakota,  —  Slate  v.  Hall.  14  S. 

killed  and  murdered  the  deceased,  it    Dak.  r6i. 


is  unnecessary  to  repeat  the  words 
"  unlawfully,*'  etc.,  in  the  description 
of  the  means  and  manner  of  such 
killing.     See  La  Rue  v,  Sute,  64  Ark. 


Washington,  —  State  v.  Tommy,  19 
Wash.  270;  State  v,  Cronin,  90  Wash. 
S12;  State  V,  Champoux,  (Wash.  1903) 
74  Pac.  Rep.  557. 
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lis.  b.  As  AT  Common  Law.  —  See  note  2. 

c.  In  Language  of  Statute.  —  See  note  5. ' 
no.  1  Baaential  Ayerments  —  a.  Intent  — (i)  Averment  of 
Intent  to  Kill.  —  See  note  i . 

Hyoming,  ^  Gustavenson   v.   State,  Wyoming,  —  Guscavenson    v.   State, 

10  Wyo.  300.  10  Wyo.  300. 

United  States.  —  Fiupatrick  v,  U.  S.,  115.    2.  People  v.  Constantino,  153 

178  U.  S.  304.  N.  Y.  24:  State  v.  Campbell,  34  Utah 

See  also  Hamilton  v.  State,  62  Ark.'  103;  State  v.  Ha  worth,  24  Utah  3^8; 

543.     Bat  see  State  v,  McPherson,  114  Kibler  v.  Com.,  94  Va.  804.    See  also 

loira 492,  wherein  an  indictment  cbarg-  Justice  v.  Com.,  (Ky.  1898)  46  S.  W. 

ing;  the  assault,  shooting,  and  infliction  Rep.  499:  State  v.  Cook.  170  Mo.  210. 

of  the  mortal  wound  as  wilful,  feloni-  Conoliuieii.  —  For  a  discussion  of  the 

ous,   etc.,   was    held   to  be  sufBcient  proper  form 'of  conclusion  in  an  indlct- 

withoat   adding    that    the    defendant  ment  for  murder,  see  State  r.  Gleason, 

thereby    wilfully,     feloniously,    etc.,  172  Mo.  259. 

murdered  the  deceased.  6.  Colorado,  —  Cremar  v.  People,  30 

Vew  York  —  BdAcient  Indiotment  for  CjIo.  364. 

Manslaughter.  —  Where  the  indictment  Georgia,  —  Hicks    v.  State,  105  Ga. 

charged  a  homicide,  and  alleged  it  to  627. 

have  been   committed    under  circum-  Louisiana,  —  State  v.  Johnson,    104 

stances  precluding  the  idea  of  its  being  La.  417. 

either  justifiable  or  excusable,  and  the  New  Jersey,  —  Bullock  v.  State,  65 

facts  stated  were  insuflScient  to  make  N.  J.  L.  557. 

it  murder  in  either  the  first  or  second  Oklahoma,  —  Stutsman  v.  Territory, 

degree,  and  the  offense  intended  to  be  7  Okla.  490. 

charged    was    stated     to    be    "  man-  West  Virginia,  —  State  r.  Sheppard, 

slaughter,"  this  was  held  to  be  a  suffi-  49  W.  Va.  582. 

cient    indictment    for    manslaughter  Wisconsin,  —  Flynn     v.    State,    97 

without  using  the  express  words  *'  with-  Wis.  44. 

out  a  design  to  effect  death  "  or  "  in  "Kill  and  Slay.**  —  In  People  v,  Mc- 

the  heat  of  passion.*'    People  v,  Maine,  Arron,   121   Mich,  i,  the  words  *'  kill 

51  N.  Y.  App.  Div.  142.  and  murder"  were  held  to  be  eauiva- 

"Wilftilly**    and    *' Pnrpotely  *'  mean  lent  to  the  statutory  phrase  "  kill  and 

respectively  *'  intentionally "  and  **de-  slay,"     in     the    definition    of    man- 

signedly."    Borrego  v.  Territory,  8  N.  slaughter. 

Mex.  446.  "  With  Design  to  Effect  Death.**  —  The 

114.      8.    District    of    Columbia, —  words"  wilfully  killed  "are  not equiva- 

Lanckion  v,  U.  S.,  18  App.  Cas.  (D.  C.)  lent  to  the  words  "  with  a  design  to 

348  effect  death  "  in  a  statutory  definition 

Florida,  —  Milton   v.  State,  40  Fla.  of  murder  in  the  first  degree.     State  t'. 

351.  Smith,  78  Minn.  362. 

Georgia,  —  Bowens    v.    State,    106  Babstantial  Following  of  Statnto.  —  An 

Ga.  76.  indictment  is  sufficient  where  it  charges 

Idaho, — State  v,  Shuff,  (Idaho  1903)  "  deliberate  and  premeditated  malice 

72  Pac.  Rep.  664.  and  with  a  design  to  effect  the  death 

Indiana,^  Lane  v.  State,  151    Ind.  of,"  instead  of  the  exact  words  of  the 

511;  Thrawley  t/.  State,  153  Ind.  375;  statute,  with  "  a  premeditated  design 

Waggoner  v.  State,  155  Ind.  341.  to  effect  the  death  of."    Smith  v,  Terri- 

lowa. — State  v,   Cunningham,    iii  tory,  11  Okla.  656.     To  the  same  effect 

Iowa  233.  see  Kirkham  v.  People,  170  III.  9. 

Kentucky,  —  Powers    v.    Com.,    zio  110.    1.  State  v,   McPherson,   114 

Ky.  386.  Iowa  402. 

Oklahoma,  —  Stutsman  v.  Territory,  Shot  Fired  at  Another  Person.  —  Where 

7  Okla.  490;    Drury  r.    Territory,    9  an  indictment  charges  first,  an  assault 

Okla.  398.  on  A  with  the  design  to'kill  him,  then 

Tennessee,  —  Givens    v.    State,    103  the  discharge  of  a  pistol  at  "  the  said 

Tenn.  648.  B  "  with  a  design  to  kill,  and  finally 

Texas. »  Rocha  v.  State,  43    Tex.  the  wounding  thereby  of  A,  the  words 

Grim.  169.  "  the  said  "  may  be  rejected  as  mean- 
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117.  UUat  Both  to  Amolt  and  Kill.  —  See  note  4. 

118.  Word!  of  ftoiuto.  —  See  note  i. 

(2)  That  Killing  Was  with  Malice  Aforethought.  —  Sec 
note  2. 

119.  See  note  i. 

191.  (3)  That  Killing  Was  Felonious  and  Wilful.  —  See  notes 
I,  2. 

199.  (4)  Deliberation  and  Premeditation.  —  See  note  3. 
19S.  See  note  i. 

Ingless  and  the  iodictment  upheld,  as  191.    1.  People  v,  Constantino,  153 

it  sufficiently  charges  a  design  to  kill  N.  Y.  34. 

a  human  being  definitely  named.    Pad-  Applied  to  Manner  of  Killing. —  See 

gett  V,  State,  40  Fla.  451.  Stale  v.  Furgerson,  163  Mo.  668,  to  the 

117.    4.  Compare  Fitzpatrick  v.  U.  same  effect  as  Drake  v.  State,  145  Ind. 

S,,  178  U.  S.  304,  holding  that  under  210,  ciied  in  the  original  note. 

Iht  Oregon  statutes  if  the  indictment  "  Then  and  There '' Mortally  Wounding, 

alleges  a  deliberate  and  premeditated  —  Wheie    the    indictment  charged  a 

mortal  wounding, additional  averments  felonious  shooting  and  added:    '*  Then 

of  deliberate  and  premeditated  malice  and  there  giving  to  her  the  said  R  a 

and  of  intent  to  kill  are  not  necessary,  mortal  wound,"  it  was  held  not  to  be 

il9«    1.  State  V,  Shuff,  (Idaho  1903)  necessary  to  repeat  the  woid  "  feloni- 

72  Pac.  Rep.  664.  ously."    State  v.  Rice,  149  Mo.  461. 

The   Fhraso   "  Sipross   Malioo   Aforo  Poisoning.  -  In  Iowa  it  has  been  held 

theoght"  includes,  by  statutory  defini>  that  an  allegation  that  the  killing  was 

tion,  intent  to  kill.    Borrego  v,  Terr:-  "  felonious  "  was  unnecessary  in  the 

tory,  8  N.  Mex.  446.  case  of  murder  by  poisoning.    State  v. 

%.  Stale  V.  Brown,  168  Mo.  449;  Peo-  Van  Tassel,  103  Iowa  6. 

le  ».  Constantino,  153  N.  Y.  24;  Ham-  For  Bafflcient  Forms  of  allegation,  see 

in  V.  State,  39  Tex.  Crim.  579.  Wilson   v.  Com.,  (Ky.  1901)  60  S.  W. 

Express.  —  The     "  malice     afore-  Rep.  400;   Slate  v.  Kindred,  148  Mo. 

thought"  need  not  be  alleged  to  have  270;  State  v.  Privitt,  175  Mo.  207. 

been  express  in  order  to  charge  mur-  Waiver  of  Olgoetion,  —  Advantage  of 

der  in  the  first  degree.     White  v.  State,  an  omission  to  allege  that  the  killing 

(Tex.  Crim.  1897)  42  S.  W.  Rep.  303.  was  feloniously  committed  cannot  be 

"His'*  ITnneoessarj.  —  It  need  not  be  taken  on  appeal  from  a  conviction  of 

alleged  that  the  defenJant  committed  manslaughter  when  not  objected  to  in 

the  crime  charged  '*  with  his  express  the  trial  court.     Arnett  v.  Com..  (Ky. 

malice    aforethought.'*      Worthan    v,  1903)  71  S.  W.  Rep.  635. 

State,  (Tex.  Crim.  1901)  65  S.  W.  Rep.  2.  State  v.  Dunn,  116  Iowa  219. 

526.  "With  Malice  Aforothonght "  Impliss 

119.    1.  See  Wilson  V.  Com.,  (Ky.  "  WilfuUy."  —  Carroll  v.   State.    (Ark. 

1901)  60  S.  W.  Rep.  400.  1903)  75  S.  W.  Rep.  471. 

Efoivalont   Expressions.  —  Charging  For  a  SoiKoiont  Form  of  allegation, 

the    assault    as    **  done     unlawfully,  see  Wilson  v.  Com.,  (Ky.  1901)  60  S. 

feloniously,  and  from  a  premeditated  W.  Rep.  400. 

design  to  effect  the  death  of,"  etc.,  is  133.    S.   State  v.  Van  Tassel,   103 

sufficient.      Williams    v.    State,    (Fla.  Iowa  6;  State  t^.  Dunn,  116  Iowa  219. 

IQ03)  34  So.  Rep.  279.  For  a  Soi&dent  Allegation  of  a  Oo- 

Tbe   words  '*  with  intent  to    kill  *'  liberate  Assault,  see  State  v.  Inks,  135 

(where  the  orurder  is  done  while  com-  Mo.  978. 

milting  robbery)  are  equivalent  to  the  For  a  SoiRoient  Allegation  of  BoUbsra- 

word  *'  malice."    Lindsey  v.  State,  69  tion  in  the  Wounding,  see  State  v.  Kin- 

Ohio  St.  215.  dred,  148  Mo.  270. 

**  Of  bis  malice  aforethought  "  was  **  After  Deliberation  and  Frsmsditatlon** 

held  to  be  equivalent  to  **  with  malice  is  equivalent  to  *'  with  deliberation  and 

aforethought"  in   Rocha  v.  State.  43  premeditation."    Green  tr.  State. (Axk. 

Tex.  Crim.  169.  1903)  71  S.  W.  Rep.  665. 

Malioo  as  to  Aot  —  See  La   Rue  r.  103.    1.  "  Malice  Aforothought "  Boss 

State,  64  Ark.  144.  Mot  Imply  "IMiboration  and  FroMdita- 
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194.  The  KiUiag  itMlt—  See  note  i. 

b.  Averment  that  Act  Was   Unlawful.  —  See 

note  3. 

Ijliff.  See  note  i. 

c.  Averment  of  Assault.  —  See  note  3. 

197.  d.  Means  and  Manner  of  Killing  —  (i)  Instrument 
or  Means  Used,  —  See  notes  i,  2. 

198.  KUliny  Withoat  Waftpon  —  Poitoning.  —  See  notes  I,  3. 

Uon."  —  But  5ee  State  v.  Cole,  132  N.  (Ky.  1901)  60  S.  W.  Rep.  400;  Blaoken- 

Car.  1069.  ship  v.  Com.,  (Ky.  1902)  66  S.  W.  Rep. 

"In  ICaiuier  and  Torm  Aforeiaid."  —  994:  State  v.  Bowles,  146  Mo.  6;  Lee 

Where  the  assault    and    battery    are  v.  State,  (Tex.  Crim.   1903)  72  S.  W. 

charged  to  have  been  deliberate,  the  Rep.  195 

words  thereafter,    '*  and    *    *    *    In  Kind  of  Firsarm. —lit  is  not  necessary 

manner  and  form  aforesaid    *    *    *  to  specify  the  kind   of  firearm  used 

[did]    kill    and    murder,*'   sufficiently  where  shooting  is  alleged  as  the  means 

allege    deliberation    in     the    killing,  of  the  murder.     Blankenship  v.  Com., 

State  V,  Noel,   61   Kan.  857,  58  Pac.  (Ky.  1902)665.  W.  Rep.  994. 

Rep.  990.  Biie.  — -  It  is  not  necessary  to  describe 

SiprsM  llalloe  Aforothmight  includes  minutely  the  size  of  the  weapon.    Bow- 

the  element  of  deliberation,  that  being  ens  v.  State,  106  Ga.  760. 

a  part  of  its  statutory  definition.     Bor-  "By  Shooting  Him  with  Powder  and 

rego  V,  Territory,  8  N.  Mex.  446.  Leaden  Balls*'  was  held  to  be  a  suffi- 

134.    1.  Wright  c/.  Territory,  5  Okla.  ciently  clear  allegation  of  the  means 

78.     See  also    State    v,   Phillips,    118  used   in  a   murder.     Blankenship    v. 

lovra  660.  Com.,  (Ky.  1902)  66  S.  W.  Rep.  994. 

S.  State  r.  Van  Tassel.  103  Iowa  6;  ShootingwithaGhin.  — '*  Did    ♦    •    ♦ 

Ruiz   V.   Territory,    10  N.    Mex.    120;  kill  and  murder    ♦    •    •    by    *    *    * 

Morrison  v.  State,  40  Tex.  Crim.  473.  shooting    ♦    •    *    with  a  gun  "  was 

195.    1.  "  Feloniously "  inolndas  "  Vn-  held  to  be  a  sufficient  description  of 

lawfUly."  —  Carroll    v.    State,    (.Ark.  the  means.    Lane  v.  State,  151  Ind.  511. 

1903)  75  S.  \V.  Rep.  471.  For  Other  ninstrations  of  descriptions 

S.  Even  Where  tiie  Shot  Was  Aimed  at  held  to  be  sufficient,  see  Green  v.  State, 

Another  Person  than  the  deceased,  the  (Ark.  1903)  71  S.  W.  Rep.  665;  State  v. 

indictment  must  allef.e  the  assault  to  Privitt,  175  Mo.  207. 

have  been  made  upon  the  deceased.  An  Objeotion  to  the  Deseription  for  in- 

State  V.  Clark,  147  Mo.  20.  suffi  iency  must  be  taken  before  ver- 

Tedinioal    Terms    are  not  requisite,  diet.    State  v,  Anderson,  30  Wash.  14. 

Waggoner  v.  Slate,  155  Ind.  341.  2.  Newell  v.  State,  115  Ala.  54;  Terry 

The  Vame  of  the  Person  Assaulted  must  v.  State,  120  Ala.  286;  King  v.  State, 

not  b:  omitted.      State  v.   Meadows,  137  Ala.  47;  Hicks  v.  State,   105  Ga. 

156  Mo.  no.  627;  Waggoner  v.  Slate,  155  Ind.  341; 

llWolnoiS.  —  It  need  not  be  alleged  State  v,  Biown,  168  Mo.  440;  Hughes 

that  the  assault  was  wilful  where  the  v.   State,   (Tex.  Crim.   1900)  60  S.  W. 

killing  is  charged  as  having  been  wilful.  Rep.  562. 

deliberate,  and  premeditated.    Slate  v,  Omiislon  of  "  With."  —  To  the  same 

Dunn,  116  Iowa  219.  efifect  as  the  original  note  see  State  v. 

Killed  and  Vnrdered.  —  Where  an  in-  Furgerson,  152  Mo.  92,  162  Mo.  668; 
dictment  charges  an  assault  with  a  State  f.  Gleason,  172  Mo.  259.  See 
gun  and  that  the  defendant  did  '*  kill  also  State  v.  Wilson,  172  Mo.  420.  But 
and  murder"  the  deceased,  the  words  for  an  indictment  held  not  to  be  de- 
quoted  are  a  sufficient  allegation  of  the  fective  because  of  such  omission,  see 
battery.     Ray  v.  Slate,  108  Tenn.  282.  State  v.  Evans,  158  Mo.  589. 

197.    1.  Terry  V.  State,  120  Ala.  286.  19§.    1.  Deadly  Drag.  —  It    is    not 

Loaded  Firearm.  —  In  Georgia  the  in-  necessary  to  allege  that  the  drug  used 

dictment  need  not  state  that  the  weapon  was  deadly.     Morrison    v.    State,    40 

was  loaded.    Cook  v.  State,  (Ga.  1903)  Tex.  Crim.  473. 

46  S.  E.  Rep.  64.  S.  Morrison  v.  State,  40  Tex.  Crim. 

Wei^n  Deadly.  —  Wilson    v.   Com.,  473. 
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198,  AUegationt  and  PmoC  —  See  notes  5,  6. 

190.  See  note  i. 

In  Borne  Statat.  —  See  note  2. 

191.  (2)  Manner  of  Using  Weapon  —  Stroke.  —  See  note  3, 
139.  See  note  i. 

1S3.  e.  Description  of  Wound  —  (i)  Dimensions— vm/a 

•Utoi  Fnetloe.  —  See  note  5. 

ISS.  (3)  Location,  —  See  note  2. 

190.  /.  Averment  as  to  Time  —  (i)  Of  Act  Causing  Death, 
—  See  notes  i,  2. 

137.  Pleading  and  Proof.  —  See  note  I. 

198.  (2)  Of  Death.  —  See  notes  i,  3. 

140»  Indietment  Found  WltUn  Tear.  —  See  note  I. 
Pleading  and  Proof.  —  See  note  3. 

Knowledge  of  the  Poisonona  Vatnre  of  as  of  a  certain  size,  it  was  held  to  be 

the  Drag  by  the  accused  need  not  be  no  variance  to  prove,  instead,  several 

alleged.     State  v,  Utiey,  136  N.  Car.  smaller  wounds  as  the  cause  of  death. 

997;  Morrison  v.  State,  40  Tex.  Crim.  Brodham  r.  State,  41  Fla,  541. 
473-  135.    2.  Roberson  v.  Sute,  42  Fla. 

Want  of  Knowledge  of  Deeeaaed.  —  It  223:    Bowens  v.  State,  106   Ga.  760; 

need  not  be  alleged  (hat  the  deceased  State  v.  Bronstine,  147  Mo.  520;  State 

was  ignorant  of  the  nature  of  the  drug,  v,  Furgeson,  162  Mo.  668. 
that  he  sfvallowed  it  thus  ignorantly,         130.    1.  Barnes  i^.  State,  (Tex.  Crlm. 

or  that  he   received  it  involuntarily,  igou)  59  S.  W.  W.  Rep.  882. 
Siple  V,  State,  154  Ind.  647.  **  On  or  About "  Speeifled  Date.  —  For  a 

199*    5.   Terry  v.  Stale,    120  Ala.  similar   statutory   provision   see  Gus- 

286;    State   V,    Hyland,    144  Mo.  302;  tavenson  v.  State,  10  Wyo.  300. 
Morrison  v.  State,  40  Tex.  Crim.  473.  2.  Time    Sefened   to   aa   ^'TheB  and 

6.  Medina  v.  State,  (Tex.  Crim.  1899)  There.'*  —  To  the  same  effect  as  State  v. 

49  S.  W.  Rep.  380;  Brown  v.  State,  43  Sundheimer,  93  Mo.  311,  cited  in  the 

Tex.  Crim.  293;  Taylor  v.  State,  (Tex.  original  note,  see  State  v.  Piivitt,  175 

Crim.  1903)  72  S.  W.  Rep.  396.  Mo.  207. 

139.    1.  Danforth    v.  State,   (Tex.        13T.    1.  Vinegar  v.  Com.,  104  Ky. 

Crim.  1902)  69  S.  W.  Rep.  159.  106:  State  n.  Anderson,  30  Wash.  14. 

Yarianee.  —  An  averment  of  killing  Where  the  Killing  Ooeorred  on  the  Say 
byblows  with  the  fists  is  not  supported  FoUowing  that  averred  in  the  indict- 
by  proof  that  the  deceased  was  knocked  meni,  the  variance  was  held  to  be  im- 
down  and  that  his  skull  was  fractured  material.  Foster  v.  Stale,  (Tex.  Crim. 
by  the  fall.  Helmerklng  v.  Com.,  too  1898)45  S.  W.  Rep.  803. 
Ky.  74.  13§.     1.  In   Texas   an    indictment 

2.  State  V,  Pate,  121  N.  Car.  659.  alleging  the  instantaneous  death  of  the 

131.    3.  Tor  a  8ai&oient  Averment  of  victim  is  held  to  authoriie  proof  of  his 

the  Stroke,  see  Slate  D.  Silk.  145  Mo.  240.  death  two  or  three  months  after  the 

139.    1.  Omiision  of  "Giving."  — In  fatal  shot.     Reddick    v.  State,  (T^x. 

a  description  of  the  mortal  stroke  alleg-  Crim.  1898)  47  S.  W.  Rep.  993. 
ing   that  the  defendant  shot   the  de-        3.  To  the    same  effect  as  State  v. 

ceased  '*  upon  the  body  of  him,  the  Haney,  67  N.  Car.  467,  set  out  in  the 

said  R.,  one  mortal  wound,"  the  omis-  original  note,  see  State  v,  Champonx, 

sion  of  the  word  '*  giving  '*  was  held  (Wash.  1903)  74  Pac.  Rep.  557. 
to  be  a  fatal  defect.     State  v.  Brown,        140.    1.  Wilson  v.  Com.,  (Ky.  1901) 

168  Mo.  449.  60  S.  W.  Rep.  400;  State  v,  Champoux, 

133*    5.  Bowens  v.  State,  106  Ga.  (Wash.  1903)  74  Pac.  Rep.  557. 
760;  State  V.   Bronstine,  147  Mo.  520;        3.  State  v.  Pale,   121  N.  Car.    659; 

State  r.  Furgerson,  162  Mo.  668.  Com.  v.  Major,  198  Pa.  St.  290;  State 

Pleading  and  Proof.  —  Where  the  in-  v.  Anderson,  30  Wash.   14.     See  also 

dictment  alleged  one  wound  and  that  State  v,  Cunningham,  iii  Iowa  233, 
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141.  ^.  Averment  of  Place  — (i)  Of  Act  Causing  Death. 
—  See  notes  i,  2. 

149.  Precis*  Io«aUtj.  —  See  note  2. 
(2)  Of  Death.  —  See  note  4. 

143.  See  note  i. 

Heed  Hot  Be  Bepeated.  —  See  note  2. 

144.  See  note  i. 

h.  Averment  OF  Death  —  Death  Mmt  Be  Directly  Alleged. — 

See  note  2. 

jI  Averment  that  Injury  Caused  Death.  — See 
note  5. 

149.  Death  Beinlting  from  Wound.  —  See  note  2. 

j.  Description  of  Deceased— (i)  Generally.  — Stt 

note  3. 

140.  See  notes  i,  2. 

Vame  of  Deceased.  —  See  note  4. 
li£7,  ITame  by  Which  Commonly  Known.  —  See  note  I. 
148.  Pleading  and  Proof.  —  See  notes  2,  3. 

141.    1.  Smith  V.  State.  42  Fla.  236.  a   day,    *'  upon  which    last  day  she 

$.  BoHloiently  Clear  Vennc.  —  An  aUc-  ♦    ♦    •    diddle." 

gallon  that  the  murder  was  committed  8.  State  v,  Coleman,  (La.  1903)  35  So. 

by  striking  the  deceased  on  the  head  ,Rcp.  560. 

with  a  gun  in  Encinal  county,  the  said  146.    1.  State  v.  Pate,  121  N.  Car. 

county  being  attached  to  Webb  county  659. 

for  judicial  purposes,  is  sufficient  to  2.  Fact  Implied  Item  Hame,  —  C rem ar 

uphold  a  conviction  in  Webb  county,  v.  People,  30  Colo.  363  {citing  10  Encyc. 

the  death  having   occurred   in  Webb  of  Pl.  and  Pr.  146];  Kirltham  v.  Peo- 

county.    Navarro  v.  Slate,  (Tex.  Crim.  pie,  170  III.  Q.     But  see  People  v.  Lee 

1807)  45  S.  W.  Rep   105.  Look.  137  Cal.  590. 

lia.    2.  Lanckton  v.  U.  S.,  18  App.  4,  Dewjrihing  the  Deceased  ae  "John 

Cas.  (D.  C.)  348,  holding  that  the  house  Doe"  where  the  indictment  also  alleges 

wherein  the  act  was  done  need  not  be  that  his  real  name  is  unknown  is  suffi- 

specified  cient  even  though  his  real  name  is  dis- 

4.  Contra.  —  Mathis  v.    Stale,    (Fla.  closed  by  the  testimony.    State  i^.  St. 
1003)  34  So.  Rep.  287;  Albright  v.  Terri-  Clair,  6  Idaho  109. 

tory,  II  Okla.  497.  l^''*    L  Morrison  v.  State,  40  Tex, 

143.  1.  Kirkham    v.    People,    170    Crim  473. 

Ill,  g.  Idem  Sonans,  —  Where  the  name  of 

2.  State  V.  Privitt,  175  Mo.  207.  the  deceased  was  averred  to  be  "  Ad  " 

"  Did  Instantly  Die."— Ci>«/rtf,Borrego  Smith,  alias  "Age"  Smith,  and  the 

».  Territory.  8  N.  Mex.  446.  proof    showed    that    his    name    was 

144.  1.  But  see  Kirkham  t/.  People,  •*  Adger,"  but  that  he  was  generally 
170  111.9.  called  and  known  as  "  Adge,"  it  was 

2.  Lane  o.  Slate,  151  Ind.  511;  State    held  that  the  Indictment  was  sufficient. 
V,  Hagan,  164  Mo.  654.  the  names  being  idem  sonans.     Ford  v, 

5.  State  V.  Lowe,  66  Minn.  296.  State,    129    Ala.    16.      See    generally 

145.  2.  State  v.   Privitt.   175  Mo.    Names. 

207.  14§»    2.  Variance.  —  Where  the  de- 

"  Languishing "  Did  Die.  —  In  Milton  ceased  signed  bis  name  *'  Kurz,*'  as 

V.  State,  40  Fla.  251.  it  was  held  that  set  out  in  the  indictment,  but  a  witness 

death  from  the  wound  given  by  the  stated  on  the  trial  that  he  had  also  seen 

defendant  was  sufficiently  averred  by  mail  addressed  to  the  deceased  under 

an  allegation  that  "of    *    *    *    said  the  name  of  **  Kentz."  it  was  held  that 

mortal  wound  she,  the  said  G.,    *    ♦    *  such  testimony  was  insufficient  to  raise 

did  languish,  and  languishing  did  live  an  Issue  of  variance.    Gutirrez  v.  State, 

until  *  a  later  date  within  a  year  and  (Tex.  Crim.  1900)  59  S.  W.  Rep.  274. 
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140.  (2)  Name  Unknown.  —  See  notes  i,  2. 

ISO.  iBfuiu.  —  See  note  i. 

/.  Homicide    Committed    in     Perpetration    of 
Another  Felony.  —  See  note  5. 

159.  m.  Specification  of  Degree.  —  See  note  i. 

IffS,  5.  Joinder  of  Counts  ~  tf.  Charging  Different  Modes 
OF  Death.  —  See  note  2. 

1«(4«  See  notes  i,  3. 

Itltl.  c.  Charging  as  Principal  and  as  Accessory.  —  See 
notes  2,  3. 

6.  Indietment  for  Two  or  More  Homicides  by  Same  Act  — 
See  note  5. 

Iff6.  IMitlaet  OffmMi.  —  See  note  2. 

150.  9.  Conviction    of  Degree   Lower   than    That   Charged  — 
OensnUy.  —  See  note  6. 

AblmfiAtloni.  —  Proof   that   the  de-  murder  committed  io  the  perpetration 

ceased,  named  as'*  Lou  Williams  *' in  of  certain   other  offenses  a    separate 

the  indictment,  had  written  her  name  class  of  murder  in  the  first  degree,  it 

**Lnla"  is  not  sufficient  to  constitute  was  held  that  this  classification  renders 

a  variance,  as  "  Lou  *'  is  an  abbrevia-  a  change  in  the  commoo-law  form  of 

tion  of  **  Lnla."     Williams    v.   State  indictment  unnecessary.     Raybnm  v. 

(Tex.  Crim.  1899)  53  S.  W.  Rep.  859.  Stale,  69  Ark.  177. 

14S.    8.  Williams   v.    State,   (Tex.  Ift3.    1.  State  v,  Phillips,  118  Iowa 

Crim.  1890)  53  S.  W.  Rep.  859.  660. 

149.    1.  8ez  Heed  Hot  Be  SUtad.  —  163.    a.  Burt  v.  State.  38  Tex.  Crin^ 

See  Slate  v.  Pate,   121    N.    Car.   659;  397;    Hughes  v.   State,    (Tex.    Crim 

Triggs  9.  State,  (Tex.  Crim.  1899)535.  1900)  60  S.  W.   Rep.    56a;    Kibler  r. 

W.  Rep.  104.  Com.,  94  Va.  804. 

Clixistiaa  Haais  Unknown.  —  Triggs  v.  IM.    1.  Sutherlin  v.  State,  148  Ind. 

State,  (Tex.  Crim.  1899)  53  S.  W.  Rep.  695;  Medina  z'.  State,  (Tex.  Crim.  1899) 

104.  '  49  S.  W.  Rep.  380. 

a.  Williford  v.  State,  38  Tex.  Crim.  8.  King  v.  State,  137  Ala.  47:  State 

393.  V.   Kiiby,   62   Kan.  436;    Howard    r. 

150*    1.  Clarke  v.  State,  117  Ala.  i,  Com.,  110  Ky.  356:  State  v.  Flester,  32 

applying  the  rule  to  an  indictment  for  Oregon  254;  Slate  v.  Hall,  14  S.  Dak. 

killing  a  child  by  beating  its  mother  161. 

before  its  birth.  IM.    2.  Howard  v.  Com.,  no  Ky. 

A  Mlsnomor  Which  Is  In  Ho  Way  Wi-  356:  State  v,  Burbage,  51  S.  Car.  284. 

leading  has  been  held  to  be  immaterial.  Principal  Unknown.  —  The  indict  mem 

State  V,  Cunningham,  in  Iowa  233,  in  may  allet^e  that  the  deceased  was  shot 

which  case  the  infant's  name  as  given  by  one  of  three  persons,  which  one  did 

was  partially  made  up  from  the  parents'  it  being   unknown.     Reeves  v.  Terri- 

names  joined.  tory,  10  Okla.  194. 

6.  Rayburn    v.    State,  69  Ark.   177  8.  Alleging  Lack  of  Knowledge.-- Where 

rW/ifff  10  Encyc.  of  Pl.  and  Pr.  150];  it  is   not    known   to  the  grand    jury 

State  p.  Foster,  136  Mo.  653;  People  t^.  which    of    two    defendants    acted   as 

Meyer,  162  N.  Y.  357;  People  v,  Sulli-  principal  and   which  as  accessory,  a 

van,  173  N.  Y.  122;  People  u.  Flanigan,  statement  of  that  fact  in  the  indictment 

174  N.  Y.  356;  Gay  r.  State,  40  Tex.  is  sufficient    upon    which    to    convict 

Crim.  242;    Williams   v.  State,   (Tex.  either  defendant  as  principal.    Jackson 

Crim.  1901)  64  S.  W.  Rep.  1042;  State  v,  (}om.,  too  Ky.  239.    To  the  same 

V.  King,  24  Utah  482.  effect  see  Tudor  v.  Com.,  (Ky.  1897)43 

Snrplnsago.  —  See   People   v.  Thorn,  S.  W.  Rep.  187. 

(Ct.  Gen.  Sess.)  21  Misc.  (N.  Y.)  130,  6.  Cornell  v.  Slate,  104  Wis.  527. 

wherein  the  indictment  alleged  a  con-  156*  8.  Cornell  v. State.  104 Wis.  527. 

spiracy  to    murder    resulting    in  the  IM.    6.  For  a  Disenation  of  the  Boe- 

murder  itself.  trine  of  Inelnsion  see  State  v,  Belyea,  9 

Undor  the  Arkanaaa  Statntes  making  N.  Dak.  353. 
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160.  See  note  i. 

161.  Volontary  Kanslanghtor.  — See  note  I. 

163.  Aisault  with  Intent.  —  See  note  2. 

164.  XL  lH8TBircTiOH8  —  1.  ttuestions  Necessary  to  Be  Submitted 

—  a.  Degree  in  General. — See  notes   i,  2.    See  also  In- 
structions. 

160.    1.  Lewis  V.  State,  42  Fla.  253;    Car.    577;    Stale  v,  Williams,   129  N. 
Morrison  v.  State,  42  Fla.  149;  Riptoe    Car.  581. 


f.  State,  (Tex.  Crim.    1897)  42  S.  W, 
Rep.  381. 

Murder  by  Pollening  —  Conviotion  in 
Second  Degree. —  In  State  v,  Bertoch, 
((owa  1899)  79  N.  W.  Rep.  378,  under 


Oklahoma,  —  Lawson  v.  Territory,  8 
Okla.  I. 

Pennsylvania,  —  Com.  v.  Sutton,  205 
Pa.  St.  605. 

South   Carolina,  —  State    v.    Turner, 


a  statute  similar  to  that  mentioned  in  63  3.  Car.  548. 

the  original  note,  it  was  held  that  a         Tennessee,  —  See  Irvine  t/.  State,  104 

conviction  for  a  lower  degree  could  not  Tenn.  132;  State  v,  Davis,  104  Tenn. 

be  had  under  an  indictment  for  murder  501. 

in  the  first  degree  by  poisoning.  Texas.  —  Koller    v.   State,   36    Tex. 

161*    1.  Lewis  z'.  State,  42  Fla.  253;  Crim.   496;    Trevino    v.   State,    (Tex. 

In  re  Alcorn,  7  Idaho  loi.  Crim.  1897)  41  S.  W.  Rep.  609;  0*Neal 

16^.    2.    Ho    Conviction    for    Simple  v.  State,  (Tex.   Crim.   1898)  45  S.  W. 

Aisaalt  in  any  of  its  degrees  can  be  had  Rep.  592;  Glaze  v.   State,  (Tex.  Crim. 


under  an  indictment  charging  homi- 
cide. People  V.  McDonald,  159  N. 
Y.  309. 

164.  1.  Arkansas,  —  Hamilton  v. 
State,  62  Ark.  543. 

Georgia, — Glover  v.  State,  105  Ga. 
597;  Dorsey  v.  State,  no  Ga.  331: 
Moaltrie  V.  State,  112  Ga.  121;  Wheeler 
V,  State,  112  Ga.  43. 

Illinois,  —  Hallo  way  v.  People,  181 
III.  544:  Healy  v.  People,  163  III.  372. 

Indiana,  —  Bloom  v.  State,  155  Ind. 
292. 

Indian  Territory.  —  Brown  v,  U.  S., 
2  Indian  Ter.  582. 

Iowa,  —  State  v.  Penney,  113  Iowa 
691 ;    State  v.  Sale,  119  loiva  i,  yW;*- 


1898)  45  S.  W.  Rep.  903;  Blalock  v. 
State,  40  Tex.  Crim.  154;  Honeywell 
I',  State,  40  Tex.  Crim.  199;  Johnson 
V,  State,  (Tex.  Crim.  1899)  50  S.  W. 
Rep.  343;  Brown  v.  State,  (Tex.  Crim. 

1899)  50  S.  W.  Rep.  354;  Moore  v. 
State,  40  Tex.  Crim.  439;  Taylor  v. 
State,  41  Tex.  Crim.  148;  Martinez  v. 
State,  (Tex.  Crim.  1900)  56  S.  W.  Rep. 
58;  Munden  v.  State,  (Tex.  Crim.  1901) 
64  S.  W.  Rep.  239;  Thornton  v.  State, 
(Tex.  Crim.  1901)  65  S.  W.  Rep.  1105; 
Moiton  V,  State,  (Tex.  Crim.  1902)  71 
S.  W.  Rep.  281;  Pollard  v.  Stale.  (Tex. 
Crim.  1903)  73  S.  W.  Rep.  953;  Monson 
V,  State,  (Tex.  Crim.  1903)  76  S.  W. 
Rep.   570.     See   also  Griffin    v.  State, 


ment  modified  on  rehearing  (Iowa  1903)    (Tex.  Crim.   1899)  53  S.  W    Rep.  848; 


95  N.  W.  Rep.  193, 

AVii/iw>&y.  •- Sawyers  v.  Com.,  (Ky. 
1896)  38  S.  W.  Rep.  136:  King  v.  Com., 
(Ky.  1900)  55  S.  W.  Rep.  685;  Wilson 
V,  Com.,  (Ky.  1901)  63  S.  W.  Rep.  738. 

Missouri,  —  State  v.  Silk,  145  Mo. 
240;  State  V,  Pennington,  146  Mo.  27; 
State  V,  HoUingsworth,  156  Mo.  178; 
State  V,  Vinso,  171  Mo.  576. 

Montana,  —  State  v,  Shafer,  26  Mont. 
II. 


Howard  v.  State,  (Tex.  Crim.  1900)  58 
S.  W.  Rep.  77;  Casner  v.  State,  43  Tex. 
Crim.  12. 

2.  Alabama,  —  Thomas  r.  State,  126 
Ala.  4. 

Georgia,  —  Walker  v.  State,  100  Ga. 
60;  Dyal  V.  State,  97  Ga.  428. 

lotva,  —  State  v.  Jackson,  103  Iowa 
702. 

Kentucky,  —  Bugg  v.  Com.,  (Ky. 
1897)  38  S.  W.  Rep.  684;  Aiken  v.  Com., 


Nebraska,  —  Russell  v.  State,  (Neb.    (Ky.  1902)  68  S.  W.  Rep.  849. 


1902)  9a  N.  W.  Rep.  751. 

New  Mexico,  —  Territory  v,  Padilla, 
8  N.  Mex.  510. 

New  York.  —  People  v,  Zachello,  168 
N.  Y.  35;  People  v,  Tobin,  176  N.  Y. 
278;  People  V,  Ennis.  176  N.  Y.  289. 

North  Carolina,  —  State  v.  Kale,  124 
N.  Car.  816;  State  v,  Hartness,  128  N. 


Missouri,  — State  v.  Hicks,  (Mo.  1903) 
77  S.  W.  R*p.  539. 

Pennsylvania,  —  Com.  v,  Sutton,  205 
Pa.  St.  605. 

Texas,  —  Schrimscher  v.  State,  36 
Tex.  Crim.  461.  See  also  Longacre  v. 
State,  (Tex.  Crim.  1897)  41  S.  W. 
Rep.  629. 
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164.  b.  Degree  of  Murder.  —  See  note  3. 

166.  Doubt  u  to  Degrea  —  See  notes  I,  2. 

167.  UnnoocMory  Instmetion.  ~  See  notes  I,  2. 

168.^.  Manslaughter  —  (i)  Voluntary.  —  See  notes  2,3. 

Wisconsin,  —  Fertig    v.    State,    loo  Louisiana.  —  Stale   v.   Johnson,    lOi 

Wis.  301.  La.  417. 

VniUd  States.  —  Davis  v.  U.  S.,  165  Missouri.  —  State    v.   Billings,    140 

U.  S.  373.  Mo.  193;  State  v.  McMulLin,  170  Mo. 

Compare  People  v.    Bart.  51   N.  Y.  608;  State   v.  Gleason,    172   Mo.   259; 

App.  Div.  106,  wherein  the  court  re-  Slate  v,  Schaeffer,  172  Mo.  335. 

fused  to  set  aside  a  verdict  of  murder  Montana.  —  States'.  Fisher,  23  Mont, 

in  the  secood  degree  because  of  an  540. 

erroneous  charge  that  certain  circum-  Nevt  Mexico. — Territory  p.  Guillen, 

stances  would  render  the  crime  murder  (N.  Mex.  1901)  66  Pac.  Rep.  527. 

in  the  second  degree,  when,  in  fact,  it  Texas.  —  Fendrick  r.  State,  39  Tex. 

would  be  murder  in  the  first  degree.  Grim.   147;    Bennett  v.  State.  39  Tex. 

no  exception  having  been  taken  to  the  Crim.  639;  Augustine  v.  State,  41  Tex. 

charge  and  no  request  made  for  an  Grim.    59;    Hopkins  v.    State,    (Tex. 

instruction  that  the  jury  must  convict  Grim.  1899)  53  S.  W.  Rep.  619;  Robin- 

of  murder  in   the  first  degree  or  else  son  v.  State,  (Tex.  Grim.  i90i)63S.  W. 

acquit  the  defendant.  Rep.  869;  Trejo  r.  State,  (Tex.  Grim. 

164.   %.  Alabama, — Gafford  v.  State,  1903)  74  S.   W.   Rep.   546;    Kipper  v. 

125  Ala.  1.  State,  (Tex.  Grim.  1903)  77  S.  W.  Rep. 

Arkansas,  —  Jarvis  v.  State,  70  Ark.  61  r. 

613,  67  S.  W.  Rep.  76.  8.  Guerrero  v.  State.  39  Tex.  Grim. 

Georgia.  —  Griffin  v.  State,   113  Ga«  662. 

279.  167.    1.  State  v.  McMullin,  170  Mo. 

Iowa,  —  State  v.  Goter,  100  Iowa  501;  608;  Burt  v.  State.  38  Tex.  Grim.  397; 

State  V.  Smith,  102  Iowa  656;  State  v.  Thomas  v.  State,  43  Tex.  Grim.   20. 

Bertoch,  (Iowa  1899)  79  N.  W.  Rep.  378.  See  also  State  v.  Billings,  140  Mo.  193; 

Missouri.  —  State  v.  Graft,  1(4  Mo.  State  v.  Brown,  145  Mo.  680;  State  v. 
631;  State  V.  Williams,  141  Mo.  316;  Holloway,  161  Mo.  135;  Sute  v.  Ash- 
State  V.  Duestrow,  137  Mo.  44;  State  craft,  170  Mo.  409.  Compare  State  v. 
V.  Tomasitz,  144  Mo.  86;  State  v.  Sex.  Foster,  130  N.  Gar.  666. 
ton,  147  Mo.  89;  State  v.  Baker,  146  2.  Thrawley  r.  State,  153  Ind.  375. 
Mo.  379;  State  v.  Brownstine,  147  Mo.  See  also  State  v.  Black,  143  Mo.  166. 
520;  State  V.  Gochran,  147  Mo.  504;  Instrnetioii  on  Higher,  ConvietioA  ftr 
State  V.  Furgerson,  162  Mo.  668.  Lower.  —  An  instruction  on  murder  in 

Montana.  —  State  v.  Lucey,  24  Mont,  the  first  degree  cannot  be  ground  for 

295.  reversal,  where   the  conviction  is  for 

AVw^/xfV^.— Sandoval  V.  Territory,  murder  in  the  second  degree,  as,  even 

8  N.  Mex.  573.  if  error,  it  could  not  be  prejudicial  to 

New    York.  —  People  v.  De  Garmo,  the  defendant.     Flynn  v.  Sute,  97  Wis. 

73  N.  Y.  App.  Div.  46.  44.     See  to  the  same  effect  Shields  r. 

Texas.  —  Swan    v.   State,    39    Tex.  State,  149  Ind    395;    Griffin  v.  Stale. 

Grim.  531:  Leslie  v.  State,  (Tex.  Grim.  (Tex.  Grim.  1899)  53  S.  W.  Rep.  848; 

1899)  49  S.  W.  Rep.  73;  Smith  v.  Sute,  White  v.  State,  (Tex.  Grim.  902)  72  S. 

40  Tex.   Grim.  391;  Morgan  v.  Sute,  W.  Rep.  173. 

41  Tex.  Grim.  102:  Beard  v.  State,  41  Error  in  DeAning  murder  In  the  first 
Tex.  Grim.  173:  Squires  v.  State,  (Tex.  degree  is  harmless  where  the  convic- 
Grim.  1899)  54  S.  W.  Rep.  770;  Pearl  v.  tion  is  for  the  second  degree,  as  such 
Sute,  43  Tex.  Grim.  189.  error  is  not  prejudicial  to  the  defend- 

Wisconsin.  —  Gornell    v.   Sute.    104  ant.     Ross  if.  State,  8  Wyo.  351. 

Wis.  527;  Fertig  v.  State,  100  Wis.  301.  16S.  3.  Alabama.  —  Stoball  v.  State, 

166.     1.  Alabama,   —   Jackson     v.  116  Ala.  454;  Glarke  v.  Sute,  117  Ala. 

Sute,  136  Ala.  22.  i;  Hunt  v.  Sute,  135  Ala.  I. 

Iowa.  —  State  v.  Jackson,  103  Iowa  California.  —  People  v.  Ghaves,  122 

702;  State  V.  Gunningham,  iii  Iowa  Gal.  134;  People  v.  Fellows,  122  Gal. 

233.  233. 

Kansas.  —  State  v.  Moore,  (Kan.  1903)  Georgia,  —  Mills  v.  Sute,  104  Ga.  502: 

73  Pac.  Rep.  905.  Morgan  v.  State,  108  Ga.  748:  Hacketi 
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100»  Charge  Hot  to  Oondder  Lower  Offenie.  —  See  note  I. 
Murder  or  Justiiiable  Homicide.  —  See  note  2. 
In  Oteei  of  Doubt.  —  See  note  3. 

V.  State,  108  Ga.  40;  Robinson  cr.  State,  Parks  v.  State,  105  Ga.  243;  Cox  v, 

ICQ  Ga.  506;  Baker  v    State,  iii  Ga.  Com.,  (Ky.   1902)  69  S.  W    Rep.  799; 

141;  Freeman   v.   State,    112    Ga.   48;  State  xk  Hyland,  144  Mo.  302,  Ford  v, 

Oyal  tr.  State,  97  Ga.  428;  Brookins  v.  State,  40  Tex.  Grim.  280. 

State,  100  Ga.  321.  IW.     1.  Clarke  v.  Slate,  117  Ala.  i; 

Kentucky.  —  Brown*  t/.    Com.,    (Ky.  State  v.  Dixon,  131  N.  Car.  808;  Dar- 

1901)  61  S.  W.  Rep.  4;  Jolly  v.  Com.,  lington  v.  State,  40  Tex.  Crtm.  333. 

no  Ky.  190.  2.  Stale  v.   Meadows,  156  Nfo.    no; 

Missouri.  —  State  v.  Black,  143  Mo.  State  t*.  Oilier,  170  Mo.  i;  Siaie  v.  Gar. 

166:  State  V.  Albright,    144   Mo.   638;  trell,  171  Mo.  489;  Little  v.  State,  39 

State  ?.  Kindred,  148  Mo.  270;  State  v.  Tex.  Crim.  654.     See  also  Dewberry 

Cochran,  147  Mo.  504;  State  v.   Hall,  v.  State,  (Tex.  Crim.   1903)  74  S.  W. 

168  Mo.  47s;  State  V.  May,  172  Mo.  630.  Rep.  307. 

See  also  State  V.  Goddard,  162  Mo.  198.  Z,  Georgia.  —  Hudson   v.   State,    loi 

Montana.  —  State  v.  Fisher,  23  Mont.  Q^.  520;  Bullard  v.  State,  105  Ga.  462; 

540.  Carver  v.  Stale,  105  Ga.  461 ;  Davis  v. 

ATi^rM  Giri7/i>M.  —  State  tr.  Hicks,  125  Stale,  114  Ga.   104;  Hatcher  v.  State, 

N.  Car.  636;   State  v.   Utley,   132  N.  116  Ga.  617;  Waller  v.  State,  100  Ga. 

Car.  1022.  320. 

Oklahoma.  —  New   v.    Territory,    12  Iowa. — State   v.   Cunningham,    in 

Okla.  172.  Iowa  233. 

Texas.  —  Brittain   v.  State,  36  Tex.  Kansas.  —  State    v.    Baffington,    66 

Crim.  406;    Floarnoy   v.  State,  (Tex.  Kan.  706. 

Crim.  1897)  42  S.  W.  Rep.  984;  Hard-  Kentucky,  —  Bishopry  Com.,  109 Ky. 

castle  9.  State,  36  Tex.  Crim.  555;  Har-  558;  Greer  v.  Com.,  in  Ky.  93;  Mont. 

manson  v.  State,  (Tex.  Crim.  1897)  42  gomery  v.  Com.,  (Ky.  1901)  63  S.  W. 

S.  W.  Rep.  995;  Navarro  V,  State, (Tex.  Rep.   747;    Henderson  v.  Com,,  (Ky. 

Crim.  1897)  43  S.  W.  Rep.  105;  Hart  v.  1903)  72  S.  W.  Rep.  781. 

State,  (Tex.  Crim.  1898)  44  S.  W.  Rep.  Mississi^i. — Johnson  v.   State,   75 

1105;  Nairn  v.  State,  (Tex.  Crim.  1898)  Miss.  635. 

45  S.  W.  Rep.  703;  Riddles  v.  Slate,  Missouri.  —  State  v.  Matthews,  148 

(Tex.  Crim.  1898)  46  S.  W.  Rep.  1058;  Mo.  185.     See  also  State  v.   Gleason, 

Dancy  v.  State,  (Tex.  Crim.  1898)  46  S.  172  Mo.  259. 

W.   Rep.  247;    Fuller  if.  State,  (Tex.  Or^^(7».  ~  State  v.  Ellsworth,  30  Ore- 

Crim   1898)  48  S.  W.  Rep.  183;  Hedrick  gon  145. 

V.  State,  40  Tex.  Crim.  532;  Williams  TVjrflj.  —  Riptoe  v.  State, (Tex.  Crim. 

V.  State,  (Tex.  Crim.   1899)  53  S.  W.  1897)  42  S.  W.  Rep.  381;    Brande  v. 

Rep.  859;    IVewett  v.  State,  41  Tex.  Stale,  (Tex.  Crim.  1898)45  S.  W.  Rep. 

Crim.   262;    Squires    v.    State,    (Tex.  17;  Fendrick  v.  State,  39  Tex.  Crim. 

Crim.  1899)  54  S.  W.  Rep.  770;  Cannon  147;  Guerrero  v.  State,  39  Tex.  Crim. 

V.  State,  41  Tex.  Crtm.  467;  Hays  v.  662;  Bird  well  cr.  State,  (Tex.  Crim.  1898) 

Sute,  (Tex.  Crim.  1900)  57  S.  W.  Rep.  48  S.  W.  Rep.  583:  Alexander  v.  State, 

835;    Solomon   v.   State,   (Tex.   Crim.  40  Tex.  Crim.  395;  Taylor  v.  State,  41 

1901)65  S.  W.  Rep.  915.  Tex.  Crim.  148;  Foeks  v,  Slaie,  (Tex. 

Wisconsin.  ~  Hemplon  v.  State,  in  Crin:.  1900)  58  S.  W.  Rep.  98;  Greer  v. 

Wis.  127.  State,  (Tex.  Crim,  igoi)  65  S.  W.  Rep. 

Vonpnjudiolal   Instmotion.  —  An    in-  1075;  Hooper  v.  State,  (Tex.  Crim.  1902) 

struction  on  manslaughter  not  called  69  S.  W.  Rep.  149;  L«e  v.  State,  (Tex. 

for  by  the  evidence  will  be  harmless  Crim.  1903)  72  S.  W.  Rep.   195;  Aid- 
where  not  prejudicial  to  the  defendant  redge  v.  Stale,  (Tex.  Crim.  1903)  7a  S. 

or  entirely  against  the  evidence,  and  W.  Rep.  843. 

also  where  the  defendant  is  neverthe-  Self-defense  Vo  Bar.  —  A  claim  by  the 

less    rightly    convicted     of     muider.  defendant  that  the  killing  was  done  in 

Robinson  v.  State,  109 Ga.  506;  Wbeatly  self-defense  will  not  cut  ofif  his  riffht  to 

V.  Slate,  (Tex.  Crim.  1897)  39  S.  W.  an  instruction  on  manslaughter  if  the 

Rep.  672.  evidence   raises  that  issue.    Stale  v, 

168.    S.  Smith  v.  State,  106  Ga.  673;  Matthews,  148  Mo.  185. 
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170.  Wlwra  Saoh  Instroetloni  Art  Hot  Soqueited.  —  See  note  I. 
Any  ETldanoe,  However  Blight.  —  See  note  3. 

171.  Degrew  of  lUiiiUiightor.  —  See  note  i. 
IMUdtion  of  Crlmo.  —  See  note  2. 


(2)  Involuntary.  —  See  note  4. 
I.  S< 


179.  See  note  2. 

d.  Justification  or  Excuse.  —  See  note  3. 
17S.  See  note  i. 

170.  1.  Where  a  SUtement  by  the  (Ky.  1903)  72  S.  W.  Rep.  781,  in  which 
JMndaat   Wu   the   Only  ETidenoe   of  last    case    instruct  tons    as    to    man 
voluntary  manslaughter,  a  failure  to  slaughter  and  voluntary  manslaughter 
charge  on  that  subject  was  held  not  to  given  over  the  defendant's  objection 
be  erroneous  in  the  absence  of  a  re-  were  sustained. 

Suest  therefor.     Taylor  v.  State,   108  8.  Kentucky,  —  Abbott  r.  Com.,  107 

a.  384.    See  also  Baker  v.  State,  iii  Ky.  694;  Tiabue  v.  Com.,  (Ky.  1902) 

Ga.  141.  66  S.  W.  Rep.  718. 

S.  Georgia,  ^^%}XTCiXi^x  v.   State,    109  Oklahoma,  —  Kirk    v.    Territory,   10 

Ga.  142.  Okla.  46. 

Kentucky,  —  Trabue   v.  Com.,  (Ky.  Texas,  —  Brittain  v.  State,  36  Tex. 

1902)  66  S.  W.  Rep.  718.  Crim.  406;  Mundine  v.  State,  37  Tex. 
Missouri.  —  State   v.   Weakly,   (Mo.  Crim.  5;  Fuller  v.  State.  (Tex,  Crim. 

1903)  77  S.  W.  Rep,  525.  1898)  48  S.   W.   Rep.   183;  Merritt  v. 
Oregon.  —  State  v,  Magers,  35  Ore-  State,  40  Tex.  Crinp.  359:  Hopkins  v, 

gon  520.  State,  (Tex.  Crim.  1899)  53  S-  ^-  ^^P- 

Texas.  —  Morrison  v.  State,  39  Tex.  619;  Bartay  v.  State,  (Tex.  Crim.  1902) 

Crim.   519;    Franklin  v.   State,  (Tex.  67  S.  W.  Rep.  416;  liolloway  v.  Slate, 

Crim.  1898)48  S.W.  Rep.  178;  Williams  (Tex.  Crim.  1903)  77  S.  W.  Rep.  14. 

V,  State,  40  Tex.  Crim.  565:  Schauer  See  also  Francis  v.  State,  (Tex.  Crim. 

V.  Stale,  (Tex.  Crim.  1900)  60  S.  W.  1900)  55  S.  W.  Rep.  488;  Schauer  v. 

Rep.  249;    Norris   v.  State,    42    Tex.  State,  (Tex.  Crim.  1900)  60  S.  W.  Rep. 

Crim.  559;    Messer  v.  State,  43  Tex.  249. 

Crim.  97;  Gardner  v.  State,  (Tex.  Crim.  Wisconsin,  —  Ryan  v.  State,  115  Wis. 

1903)  73  S.  W.  Rep.  13;  Cole  v.  State,  488. 

(Tex.  Crim.  1003)  75  S.  W.  Rep.  527;  United  States,  —Stevenson  v.  U.  S., 

McComas  v.  State,  (Tex.  Crim.  1903)  (C.  C.  A.)  86  Fed.  Rep.  106. 

75  S.  W.  Rep.  533.  See  also  Orta  v.  Eyldenoe  Entitling  to  Instrnetions. — 
State,  (Tex.  crim.  1903)  71  S.  W.  Rep.  The  defendant  is  entitled  to  an  instruc- 
755.  lion  OQ  self-defense  although  his  own 

Wisconsin.  —  Terrill    v.    State,    95  testimony  is  all    that    supports    that 

Wis.  276.  theory.     Bedford    v.    State,    36   Tex. 

171.  1.  State  9.  Brown,  145    Mo.  Crim.  477.     See  also  State  r.  Gleasoo, 
680;  State  V.  Garrison,  147  Mo.  548.  172  Mo.  259. 

%,  Srroneons  Definition  —  Whenlmnut-  Even  Where  the  Defendant  SeUei  «a 

teriaL — Addington   v,  U.  S.,   165  U.  Another  Defense  the  court   should  in- 

S.  184.  struct  on  any  justifying  motive  clearly 

4.  Ewaltv.  State,  100  Ga.  80;  Walker  raised  by  the  evidence.     Morrison  r. 

V,  State,  100  Ga.  60;  Hanye  v.  Slate,  State,  39  Tex.  Crim.  519. 

99  Ga.  212;  Thornton  v.  State,  107  Ga.  Thus,  even  where  the  defendant  de- 

683:  Clark  r.  State,  117  Ga.  254;  Owens  nles  the  shooting,   if  other  evidence 

V.  Com.,  (Ky.  1900)  58  S.  W.  Rep.  422;  raises  the  issue  of  self-defense  it  should 

Wilson  r.  Com.  (Ky.   1901)  60  S.  W.  be  submitted  to  the  jury.    Morris  v. 

Rep.  400;  Montgomery  v.  Com.,  (Ky.  Com.,  (Ky.  1898)46  S.  W.  Rep.  491. 

1901)  63  S.  W.  Rep.  747:  State  v,  Hy-  173.    1.  Sutev.  Hoi  lings  worth,  T56 

land,  144  Mo.  302.  Mo.  178;  Rucker  v.  State,  (Tex.  Crim. 

179.    9.  Wrye  v.  State,  99  Ga.  34;  1897)  40  S.  W.  Rep.  991;    Hardin  v. 

Parks  V.  State,  105  Ga.  242;  Taylor  v.  State,  40  Tex.  Crim.   208:    Seeley  v. 

State.  108  Ga.  384:  Farmer  v.  State,  State,  43  Tex.  Crim.  66;  Wesley  v.  Sute, 

IT2  Ga.  80;  Messer  v.  Com.,  (Ky.  1903)  (Tex.  Crim.  1901)  65  S.  W.  Rep.  904: 

76  S.  W.  Rep.  331;  Henderson  V.  Com..  Cortes   ».  Sute,  43  Tex.  Crim.  375; 
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1T4.  Wh«rt  fh«ra  li  Vo  Stldmioo  PreMating  duettioii  of  Mf-ddtaw.  — 
See  note  i. 

IT5*  i.  Competency  and  Weight  of  Evidence  —  6«n«naiy. 
—  See  note  i. 

CfareaflHrtaatlal  STidMue.  —  See  note  3. 

IT*.  /.  As  TO  Form  of  Verdict.  —See  note  i.    See  also 
Verdict. 

[A.  Instruction  as  to  Other  Crime.  —  See  note  3/?.] 

Hooper  r.  State,  (Tex.  Crim.  1903)  69  764.  it  was  held  that  no  evidence  au- 

S.  W.  Rep.  149;  Oita  v.  State,  (Tex.  thotiztng  a  charge  on  defense  of  prop- 

Crim.   1903)  71  S.  W.  Rep.  755;  New-  erty  or  home  was  presented   by  the 

somer  v.  State,  (Tex.  Crim.  1903)  75  S.  defendant's   testimony   that    '*  I   shot 

W.  Rep.  296;  Cole  v.  State,  (Tex.  Crim.  deceased  because  I  was  afraid  he  was 

1903)  75  S«  W.  Rep.  597.  going  to  shoot  roe,  and  because  of  the 

174.   X.Alabama,  —  Tarver  v.  State,  insult  to  my  wife."     See  also  Brown 

137  Ala.  19.  r.  Com.,  (Ky.  1899)  5^  S.  W.  Rep.  171. 

Arkansas,  —  Hamilton    v.   State,   62  A  Charge  Limttiiig  the  Sight  of  Self- 
Ark.  54^.  defense  to  an  assault  with  intent  to  kill 

Georgta.  —  Parks  9.  State,  105  Ga. 242.  was  upheld  where  there  was  no  testi- 

Indian  Territory,  —  Bruner  r.  U.  S.,  mony  in  the  case  that  if  the  deceased 

(Indian  Ter.  1903)  76  S.  W.  Rep.  244.  did  make  an  assault  on  the  defendant, 

ICenhuky.  ^^ ]vL%t\c^  v.   Com.,   (Ky.  it  was  with  any  less  purpose  than  to 

1898)  46  S.  W.   Rep.  499:  Cardweli  v,  kill  him.     Mitchell   v.  State,  38  Tex. 

Com.,  (Ky.   1898)  46  S.  W.   Rep.   705;  Crim.  170. 

Brown  v.  Com.,  (Ky.   1899)  49  S.  W.  176.    1.    Paderes    v.    State,    (Tex. 

Rep.  545;  Hayden  v.  Com.,  (Ky.  1901)  Crim.  1898)45  S.  W.  Rep.  914;  Bryant 

63  S.  W.  Rep.  3o;  Pennington  z/.  Com.,  v.  Slate,  (Tex.  Crim.  1898)  47  S.  W. 

(Ky.  1902)  68  S.  W.  Rep.  451;  Aiken  v.  Rep.  373. 

Com.,  (Ky.  1902)  68  S.  W.  Rep.  849.  8.  Hedrick  v.  State,  40  Tex.  Crim. 

Missouri.  — State  7'.  Ayland,  144  Mo.  532;  Nite  v.  State,  41  Tex.  Crim.  340; 

30a;  State  V,  HoUoway,  161   Mo.  135;  Thomas  v.  State,  43  Tex.  Crim.  20. 

State  r.    Hicks,  (Mo.  1903)  77  S.   W.  176.    1.   Beard   v.   State,  41    Tex. 

Rep.  539.  Crim.  173. 

North   Carolina.  —  State   v,    Hagan,  Omission.  —  Where   the    court  gives 

131  N.  Car.  803;  State  u.  Craine,  120  several  complete  forms  of  verdict,  the 

N.  Car.  601.  omission  of  a  form  to  correspond  to 

Tennessee.  —  Johnson  v.  State,    100  one  of  the  counts  in  the  indictment  is 

Teno.  254.    See  also  State  v,  Davis,  not    prejudicial.     Rhea    v.    State,    63 

104  Teon.  501.  Neb.  461. 

Texas,  —  Navarro    v.    State,    (Tex.  Hoeessitj  for  Bequest.  —  Where    the 

Crim.  1897)  43  S.  W.  Rep.  105;  Good-  court  has  given  proper  instructions  on 

win  V.  State,  39  Tex.  Crim.  404:  Burks  the  degrees  of  crime,  an  omission  to 

V.  State,  40  Tex.  Crim.  167;  Hedripk  v.  give  to  the  jury  a  form  of  verdict  for  a 

Stale,  40 Tex.  Crim  532:  Hays  v.  Slate,  particular  degree  is  not  error  in  the 

(Tex.  Crim.  1900)  57  S.  W.  Rep.  835:  absence  of  a  request  for  an  instruction 

Howard  v.  State,  (Tex.  Crim.  1900)  58  on  such  form.     People  z/.  Hill,  116  Cal. 

S.  W.  Rep.  77;  White  ».  State.  (Te^.  562;  People  v,  Worden,  113  Cal.  569. 

Crim.  1902)  73  S.  W.  Rep.  173;  Lewis  See  to  a  similar  effect  Green  r.  State, 

V.  State,  (Tex.  Crim.   1903)  75  S.  W.  4oFla.474.  And  see  generally  Verdict. 

Rep.  788.    See  also  Longacre  v.  State,  8a.  Under  the  California  statute  pro- 

(Tex.  Crim.  1897)  41  S.  W    Rep.  629;  viding  that  entering  a  house  with  in- 

Meyers  v.  State,  39  Tex.  Crim.  500;  tent  to  commit  felony  therein  should 

Danforth  v.  State,  (Tex.  Crim.  1902)  69  constitute  burglary,  it  was  held  to  be 

S.  W.  Rep.  159;  Nairn  v.  Stale,  (Tex.  proper  to  instruct  on  the  subject  of 

Crioi.  1898)  45  S.  W.  Rep.  703.  burglary  at  the  trial  of  an  information 

Virginia,  —  Reed  v.  Com..  98  Va.  for  murder,  where  there  was  evidence 

817;  Jackson  v.  Com.,  98  Va.  845.  that  the  defendant  entered  a  house  for 

«t   Mmtb.  —  In    Hudson   v,  the  purpose  of  killing  an  inmate.    Peo- 


Sute,  (Tex.  Crim.  1902)  70  S.  W.  Rep.    pie  v.  Miller,  I3i  Cal.  343. 
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177.  2.  Snffieient  and  Correot  Vomit  of  ImtmetioiL  —  See  note  i. 
See  also  Instructions. 

178.  XU  Verdict  — 2.  Porm  — ^.  Generally.  —  See  note  5. 

179.  b.  Specifying  Degree.  —  See  notes  2,  3. 

1 80.  Whsn  Verdlot  Fails  to  ^eei^f  DagTM.  —  See  note  I. 
Guilty  M  Charged.  —  See  note  2. 

181.  loiiM  Baolaioiit,  Howavttr.  —  See  note  3. 

177.     1.   Indiana,   —  Satherlin    v,  degree.     Watkins  r.  State,  133  Ala.  88. 

State,  148  Ind.  695.  See  also  Whiteneck  r.  Com.,  (Ky.  1900) 

Kentucky,  —  Howard  v.  Com.,  (Ky.  55  S.  VV.  Rep.  916,  56  S.  W.  Rep.  3. 

1902)  67  S.  W.  Rep  1003.  Where  the   Statotai  ProTide  te  Only 
New   York,  —  People  v,  Chartoff,  72  One  Degree,  that  of  *'  wilful  murder," 

N.  Y.  App.  Div.  555.  a  verdict  of  *'  murder  in  the  first  de- 

Texas, — Godwin   v.  State,  39  Tex.  gree  *'  is  equivalent  to  "  wilful  mnr- 

Crim.  404;  Casiro  V.  State,  (Tex.  Crim.  der."     Hocker  v.  Com.,  (Ky.  1902)  70 

1898)  46  S.  W.  Rep.  239;  Attaway  v.  S.  W.  Rep.  291. 

State,  41  Tex.  Crim.  395;  Patterson  v,  8.  Brooks  v.  Slate,  42  Tex.  Crim.  347. 

State,  (Tex.  Crim.  1931)  60  S.  W.  Rep.  ISO.    1.  Hembree  r.  State,  68  Ark. 

557;    Aldredge  v.  State,  (Tex.  Crim.  621,  58  S.  W.  Rep.  350;  Lancaster  v. 

1903)  72  S.  W.  Rep.  843;  Dewberry  v.  State,  (Ark.  1902)  71  S.  W.  Rep.  251. 
State,  (Tex.  Crim.  1903)  74  S.  W.  Rep.  But  see  Brown  v.  U.  S.,  9  Indian  Ter. 
307.  582;  Spriggs  V.  Com.,  (Ky.  1902)  68  S. 

17S.    6.  State  v  Cronin,  20  Wash.  W.  Rep.  1087. 

512.  Contra.  —  In  Indiana  the  rule  is  said 

For  a  Correot  Form  of  Yerdiot  see  State  to  be  that  a  verdict  not  specifying  the 

V.  Staley.  45  W.  Va.  792.  degree  is  equivalent  to  guilty  in  the 

Words  of  Btatate.  —  A   verdict    sub-  highest  degree  possible   under  the  io- 

stantially  in  the  words  of  the  statute  dictment.     Siple  v.  State,  154  Ind.  647. 

is  sufficient.     Ruiz  v.  Territory,  10  N.  See  also  Smith  v.  State,  109  Ga.  479, 

Mex.  120.  holding    that    in    Georgia^   where  the 

179.    2.  Colorado. — Mohany  v.Peo-  crime  of  manslaughter  has  been  re- 

ple,  31  Colo.  365.  placed  by  the  two  crimes  of  Yoluntaiy 

Indian  Territory,  —  See  Brown  v.  U.  and  involuntary  manslaughter,  a  ver- 

S.,  2  Indian  Ter.  582.  diet  of  "manslaughter"  is    la  legal 

Nebraska,  —  Russell  v.  State,  (Neb.  effect    a    verdict    of    voluntary    man- 

1902)  92  N.  W.  Rep.  751.  slaughter. 

North  Carolina,  — State  v,  Truesdale,  2.  State   v,  Truesdale,   125  N.  Car, 

125  N.  Car.  696;  State  t^.  Jefferson,  125  696;  State  z'.  Jefferson,  125  N.Car.  71a: 

N.  Car.  712.  McCioud  v.  Stale,  37  Tex.  Crim.  a37, 

Texas\ — Thomas  v.  Stale,  43  Tex.  Amendment  of  Verdiet.  —  Where  the 

Crim.  20;  McCloud   v.  State,  37  Tex.  verdict  does  not  state  any  degree,  but 

Crim.  237.  assesses  a  punishment  applicable  only 

iorplnsage.  —   Where    the    verdict  to  the  first  degree,  the  court  may  insert 

specifies  the  degree  of  murder  of  which  such  degree  if  done  with  the  coosent 

the  defendant  is  found  guilty,  the  ad-  of  the  jury.    Gutirrez  r.  State.  (Tex. 

dition  of  the  words  *'  as  charged  in  the  Crim.   1900)  59  S.  W.   Rep.  974^    See 

indictment,"  or  equivalent  words,  is  also  State  v.  Lucas,  134  K.  Car.  82$. 

immaterial    though     the    indictment  Aooessory  or  PrineipaL  —  A  verdict  of 

specifies  no  degree,  since  the  added  *' guilty  as  charged  in  the  indictment*' 

words  may  be  rejected  as  surplusage,  was  held    sufficient  even   though   the 

Padron  v.  State,  41  Tex.  Crim.  548;  indictment  charged  the  defendant  lx>di 

State  V,  Henry,  51  W.  Va.  283.  as  accessory  before    the   fact  and  u 

lalsreaoe.  —  Where  the  punishment  principal  in  the  second  degree.     Her* 

for  manslaughter  in  the  second  degree  ton  v.  Com.,  99  Va.  848. 

is  one  year's  imprisonment,  a  verdict  181.    8.    Williams  v.    State,    (Fla. 

of  *'gui]ty  of  manslaughter,"  but  fixing  1903)  34  So.  Rep.  279;  Borrego  v.  Terri* 

the  punishment  at  five  years'  imprison-  tory,  8  N.  Mex.  446. 

meni,  was  held  to  be  obviously  intended  Baferenee   to   Partlmilar    Cmnt.  —A 

as  a  verdict  for  manslaughter  in  the  first  verdict  of  guilty  as  "charged  in  the 
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1 83*  Beqvlring  Verdiot  for  FartioaUr  Degree.  —  See  note  2. 

184.  d.  Specification  of  Count  Sustained.  —  See  note  i. 

Plea  of  enilty.  —  See  note  3. 

e.  Omission  of  Defendant's  Name.  —  See  note  4. 
183.  /.  Assessment  of  Punishment.  —  See  note  i. 
186.  A.  Erroneous  Spelling.  —  See  note  5. 

188«  Xin.  Sehtehce  —  AUoeation.  —  See  note  9. 

1 89.  XV.  Appeal  aho  Ebbob  —  2.  What  Judgment  Appealable. 

—  See  note  2. 

8.  What  ttnestioiis  Considered — a.  Errors  Not  Noticed 
Below.  —  Sec  notes  3,4. 

c.  Erroneous  Admission  or  Rejection  of  Evi- 
dence. —  See  note  6. 

second  count/*  was  upheld  where  the  A  Verdiot   Finding    Two    Defmdaats 

count  mentioned  clearly  charged  mur-  guilty  and  fixing  the  penally  at  **  two 

der  in  the  first  degree.    Siple  v.  State,  years'  imprisonment"  is  uncertain,  but 

154  Ind.  647.  was  held  to  be  sufficient  where    the 

199.    2.  An  Instruotion  to  Convict  of  jurors,  on    being   questioned,  agreed 

the  First  Degree  or  Acquit    is    proper  that  they  meant  two  years'  imprison- 

where  the  evidence,  if  believed,   will  mem.  for  each  defendant.    Stevens  v, 

admit  of  no  other  theory  than  murder  State,  133  Ala.  28. 

in  the  first  degree.    State  v,  Dixon,  131  IS6.    6.  Augustine  r.  State.  41  Tex. 

N.  Car.  808.  Crim.  59. 

194.  1.  People  v,  Levoy,  72  N.  Y.  "Second  Deeree."  — Such  obvious  mis- 
App.  Div.  5S.  spelling  as  '*  decree  "  for  "  degree  "  is 

General  Verdict  Saffioient.  —  See  State  immaterial,    under  the  rule    of    idem 

V,  Clark,  147  Mo.  20,  wherein,  a  bad  sonans,     Wilson    v.    Territory,    (Ariz. 

count  having  been  rejected,  a  general  1900)  60  Pac.  Rep.  697. 

verdict  was  held  to  be  founded  on  the  199.    9.  Com.  v,  Preston,  188  Pa. 

remaining  good  count.  St.  429. 

S.  Martin  v.  Slate.  36  Tex.  Crim.  632.  199.    8.  New  Tork  —  An  Order  De- 

4.  Roberson  v.  State,  (Fla.  1903)  34  nying  a  Motion  to  Resettle  the  Case  Is 

So.  Rep.  294.  appealable  under  Code  Crim.  Proc.  N. 

195.  1.  Sufficient  AMetsment  of  Pnn-  Y.,  §§  517,  485,  as  amended  by  Laws 
ishment.  —  '*  We,  the  jury,  find  the  de-  N.  Y.  1887,  c.  493,  and  Laws  N.  Y.  1897, 
fendant,  J.  S.,  guilty  of  murder  in  the  c.  427.  People  v.  Priori,  163  N.  Y.  99. 
first  degree  and  sentence  him  to  death  Whether  an  Order  Denying  a  Motion 
by  hanging,"  was  held  to  be  a  sufficient  to  Quash  an  indictment  can  be  reviewed 
verdict  in  Stewart  v.  State,  137  Ala.  33.  by  an  independent  appeal,  ^»<7r^.    Peo- 

"  Guilty  of  murder  in  the  first  degree  pie  v.  Martin,  87  N.  Y.  App.  Div.  487. 

a,pd  shall  suffer  death,"  was  held  to  be  8.  People   v.  Rice,   159  N.   Y.  400; 

sufficient  to   support    the    judgment.  People   v.  Flanigan,  174  N.  Y.    356; 

though  not  in  proper  form,  in  Durrett  Hart  v.  State,  (Tex.  Crim.  1898)  44  S. 

V.  State,  133  Ala.  119.  W.  Rep.  1105. 

But  "a  term  in  the  penitentiary"  is  4.  People  v.  Youngs,  151  N.  Y.  aio; 

bad  for  uncertainty  in  the  number  of  People  v.  Barker,  153  N.  Y.  xii;  Peo- 

years,  especially  if  the  jurors,  on  being  pie  v.  Burgess,  153  N.  Y.  561;  People 

questioned,  disagreed  as  to  what  they  v,  Corey,  1 57  N.  Y.  332;  People  v.  Hall, 

meant  by  the  phrase.    Owens  v.  State,  169  N.  Y.  184;  People  v,  Ftlippelli,  173 

(Miss.  1903)  33  So.  Rep.  718.  N.  Y.  509. 

The  Place  of  Impriionment  need  not  be  6.  People  v.  Smith,  172  N.  Y.  210; 

stated  in  the  verdict  under  \\i^  Alabama  People  v,  Dorthy,  156  N.  Y.  237:  Pec- 

sututes.    Sudduth  v.  State,  124  Ala.  pie  v.  McGraw,  66  N.  Y.  App,  Div.  372. 

32.  But  see  People  v,  Meyer,  162  N*  Y.  357. 
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199.  IL  SviTS  Bbtwesh  Husbavd  avd  Wife  —  1.  Wbat  Courts 
Havt  Jnriadiotion  —  At  Common  Law.  —  See  note  i. 
la  Sqvity.  —  See  note  2. 
196.  Vadnr  Suutoo.  —  See  note  I. 
107.  S.  How  Brought  — Wlfo  to  Sae  in  Eqnity  by  Host  Friend.  -—See 

note  2. 

198.  VoeoMlty  for  Host  Friend  Obviated  by  SUtnte.  —  See  note  I. 

4.  Suits  for  Separate  Kaintenanoe  —  a.  In  General.  — 
See  notes  3,  4. 
199.  b.  Bill  or  Complaint.  —  See  note  i. 

[5.  Suits   for    Partition    of  Community    Property.  —  See 
note  2a.] 

991.  HL  Svits  bt  Husband  and  Wife  — 1.  Parties  to  Suits 
—  c.  On  Wife's  Postnuptial  Choses  in  Action  — (i)  Ai 

Common  Law  —  (a)  la  General  —  Aetiea  by  Hasbaad  Aleae.  —  See  note  2. 

IM.    1.  Abbe  v.  Abbe,   22  N.  Y.  197.    2.  In  FeaniylTaaia  the  inter- 

App.  DiT.  483.  vention  of  a  next  friend  is^not  necessary 

Matter  of  Defease  Vot  Coneldered  "Ao-  to  give  to  the  wife  the  right  to  sue. 

tiea.**  —  Johnson    v,  Johnson,   (Tenn.  unless  she  is  under  age.     Rein  hold  v. 

Ch.  1898)  49  S.  W.  Rep.  305.  Reinhold,  7  Pa.  Oist.  565. 

B.  Grimes  v,  Reynolds,  94  Mo.  App.  19S.    L  Reed  v.  Painter,  14s  Mo. 

578;  Beagles  v.  Beagles,  95  Mo.  App.  341. 

338;  Bishop  V,  Bourgeois,  58  N.  J.  Eq.  S.  Sweasey  v.  Sweasey,  126  Cal.  123. 

417.    See  also  Fran kel  v.  Franlcel.  173  4.  Beview  on  Appeal  Conflaed  to  Beeerd. 

Mass.  214.  —  Com.  v.  Smith,  13  Pa.  Super.  Ct.  358. 

Bight  to  Soe  in  Equity  Hot  Superseded  IM.    1.  Siroms  v.  Simms,  (Ky.  1903) 

by  Statatery  Suit  at  Law. —  Woodward  74  S.    W.    Rep.    1074;   Schonbom  v. 

V.  Woodward,  148  Mo.  241.  Schonborn,  27  Wash.  421;  Branschled 

Ooaditloas  to   Suit   ia   Equity,  —  See  v.  Branschied,  27  Wash.  368.    See  also 

Reinhold  v.  Reinhold,  7  Pa.  Dist.  565.  Benton  v.  Benion,  122  Cal.  395. 

IM.     1.  Iowa.  —  That    the    wife's  2a.   Time  to  Oldset  to  Fetitioa.  —  An 

separate  estate  is  involved   must  be  objection  that  the  petition  in  a  suit  for  a 

pleaded  and  proved.     Heacocir  v.  Hea-  division   of  the  community  property 

cock,  108  Iowa  540.  did  not  sufficiently  describe  the  prop- 

FeaasylTaaia.  —  See  Rodenbaugh  v.  erty  cannot  be  made  for  the  first  time 
Rodenbaugh,  17  Pa.  Super.  Cc.  619;  on  appeal,  but  should  be  taken  by  ex- 
Johnston  V,  Johnston,  7  Pa.  Dist.  555.  ceplion   to  the  pleadings  in  the  court 

Bhode  Islsad.  —  Smith  v.  Smith,  20  below.     Moor  v.  Moor,  24  Tex.  Civ. 

R*  I.  556.  App.  150. 

Ia  XiMeari,  under  Rev.  Stat.  Mo.  DeseripCioa   of  Fropetty  Embodied  in 

(1899),  ^  546,  a  woman  may  sue  her  Deeree.  —  Where  the  wife  is  unable  to 

husband  in  a  court  of  law  cdncerning  describe  the  property  in  her  petition, 

her  separate  estate.    Beagles  v,  Bea-  and  the  husband  tefuses  to  answer  her 

gles,  95  Mo.  App.  338.  interrrogatories  relating  thereto,  before 

■ait  After  DiToroe.  —  In  ATew  Jersey  a  the  trial,  the  court  can  ascertain  the 

suit  at  law  by  the  wife  against  the  bus-  description  and  embody  it  in  the  decree, 

hand  is  not  authorised  after  merely  a  Moor  v.  Moor,  24  Tex.  Civ.  App.  isa 

divorce  a  mensa  et   thoro.     Drum    v,  901.    S.  See  Fowler  v.  McLaughlin 

Drum,  (N.  J.  1903)  55  Atl.  Rep.  86.  131  N.  Car.  209. 
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flOS.  (b)  Ezpreit  Promise  to  Wife.  —  See  note  5. 

903.  (2)   Under  Married   Woman's  Acts  —  In  e«iMr»L  —  See 
note  5. 

904*  To  Beoover  for  Wife's  Personal  Berriess.  —  See  notes  2,  3. 

flOS.  d.  For  Injuries  to  Wife's  Person  or  Character  — 

(i)  For  Personal  Injury  and  Suffering  of  Wife  —  (a)  At  Conuaea 
Law. —  See  note  3. 

906.  (b)  Under   Married    Woman's    Aots  —  aa.  In  General  —  Aetion  by 
Wife-  Alone.  —  See  note  1 . 

907.  Hnsband  Most  Be  Joined  in  Some  SUtes.  — See  note  I. 
M.  Statute  Permissive  or  Mandatory.  —  See  note  2. 

M9«    6.  Personal  Serrloes  of  Wils.  —  own  name  with  the  usual  authorisation 

Johnson    v.    Erado,  (Tex.   Civ.   App.  by  her  husband  or  the  court,  but  if 

1809)  50  S   W.  Rep.  139.  brought  by  the  husband  a  judgment 

903.    6.  Kice  v.  Porter,  (Ky.  1901)  may  properly  be  rendered  which  will 

61  S.  W.  Rep.  266;  Wren  r.  Ficklen,  109  be  the  separate  property  of  the  wife. 

Ky.  472;  Holmes  v.  Leadbetter,  95  Mo,  Harkness  v.  Louisiana,  etc.,  R.  Co.,  no 

App.  419;    Niemeyer  v.  Niemeyer,  70  La.  822. 

Mo.  App.  609;  Buck  V.  Troy  Aq>ieduc(  But  a  married  woman  in  whose  favor 

Co.,  (Vt.  1903)  56  Atl.  Rep.  285 ;  Young  a  claim  for  damages  for  personal  injury 

V.  Hart,  loi  Va.  480.  arises  while  temporarily  in  the  slate, 

M4.    8.  Vincent  v.  Ireland.  2  Penn  and  who,  under  the  laws  of  the  state 

(Del.)  580;  Lillardv.  Wilson,  (Mo.  1903)  of  her  residence,  has  full  capacity  to 

77  S.  W.  Rep.  74.  sue  alone  therefor,  may  sue  in  her  own 

S.  Hew  York.  —  Holcomb  v,  Harris,  name  in  the  courts  of  Louisiana.    Wil- 

166  N.  Y.  257,  reversing  42  N,  Y.  App.  liams  v.  Pope  Mfg.  Co.,  52  La.  Ann. 

Div.  363.  1417. 

Beoovery  for  Servioes  Bendered  in  the  ICiisonri.  —  Cullar  r.  Missouri,  etc., 

Honsehold,  to  a  stranger,  should  be  by  R.  Co.,  84  Mo.  App.  340;  Hickey  v. 

the  husband.     Peterson  v.  Christian-  Welch,  91  Mo.  App.  4,  the  latter  case 

son,  68  N.  J.  L.  392.  holding   that    under    Rev.   Stat.   Mo. 

Bights  of  Husband  Abrogated  by  Agree-  (1899),  g  4335,  a  married  woman  may 

meat.  —  Where  the  husband  and  wife  sue  alone  for  the  expense  of  medical 

agree  that  the  wife  shall  have  the  ex-  attention  required  by  reason  of  an  as- 

clusive  right  to  the  money  paid  by  a  sault  upon  her  although  the  hnsband 

boarder  in  the  home,  the  wife  may  sue  might  be  held  liable  for  such  expense, 

alone  therefor.     Briggs  v.   Devoe,  89  Hew  Jersey — Joint   Action  for   All 

N.  Y.  App.  Div.  115.  Damages  Suffered.  —  Ruebeck  v.  Hal- 

905.    S.  See  Louth  v.  Thompson,  i  linger',  (N.  J.  1900)  47  Atl.  Rep.  56. 

Penn.  (Del.*)  149.  Oklahoma.—  See  Long  v.  Mc Williams, 

MS.    1.  Arkansas.  —Sand.  &  H.  Dig.  11  Okla.  562. 

Stat.  Ark.  (1894),  g  5641,  authorizing  a  Wisoonsin.  —  Sellick  tr.  Janesville,  104 

married   woman   to  sue   in   her    own  Wis.  570. 

name  for  personal  injuries,  applies  to  Federal  Praetioe  Controlled  by   State 

a  suit  by  a  woman  who  was  injured  Statute.  —  A   wife  may  prosecute    an 

and  brought  her  suit  in  Arkansas,  but  action  in  a  federal  court  without  joinder 

whose  residence   is  in  another  state,  with  her  husband  where  a  statute  of 

Texas,  etc.,  R.  Co.  v.  Humble,  (C.  C.  the  state  in  which  the  action  is  brought 

A.)  97  Fed.  Rep.  837,  affirmed  181   U.  authorizes  the  wife  to  maintain  such 

S.  57.  suits'  in  her  own  name.    Texas,  etc., 

Colorado.  —  See  Denver,  etc.,  R.  Co.  R.  Co.  v.  Humble.  (C.  C.  A.)  97  Fed. 

V,  Young,  30  Colo.  349.  Rep.  837,  affirmed  181  U.  S.  57, 

Georgia.— Athensv.Smith,iiiGa.870.  907.    1.  Xaryland.  — Samarzevosky 

Kentadcy.  —  See    South    Covington,  v,   Baltimore   City  Pass.   R.   Co.,   88 

etc..  R.  Co.  V,  Bolt,  59  S.  W.  Rep.  26,  Md.  479. 

22  Ky.  L.  Rep.  906.  2.  Joinder  of  Hnsband  Ho  Oronad  Ibr 

Looiaiana.  —  In  Louisiana  the  action  Oemnrrer   to   Complaint.  —  Brockett  v. 

should  be  brought  by  the  wife  in  her  Fair  Haven,  etc.,  R.  Co.,  73  Conn.  428. 
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fl08.  ^2)  For  Consequential  Damages.  —  See  note  4. 

(3)  For  Slander  of  Wife  —  (a)  Wordi  AeUouble  par  Be.  — 
See  note  6. 

909«  (4)   Wfiere  Damages  Become  Community  Property.  —  See 
note  3. 

910.  e.  Concerning   Wife's    Real    Property  —  (i)  At 

Common  Law  —  (a)  To  Baoorer  Fonosaion  —  Land  Vattad  Jaiatly  in  Hnabaad 
and  Wift.  —  See  notes  2,  3. 

(b)  Tor  Iqjariaa  to  Wifo'i  Baalty  —  bb.  After  Marriage  —  Othar 
Bamadlea.  —  See  note  6. 

91 1.  (0)  Santa  Aeernlng  Boring  CoTortnra.  —  See  note  I. 

919.  (2)   Under  Married  Woman* s  Acts  —  (a)  In  Ganaral — Bale 
tnmmariiad.  —  See  note  2. 

913.  (b)  To  Baoovar  FoMOMlon.  —  See  note  I. 

915.  /.  Concerning  Wife's  Personal  Chattels  —  (2)  Un- 
der Married  Woman  s  Acts,  — See  note  2. 

916.  See  note  2. 

g.  Concerning  Wife's  Statutory  Separate  Estate 

—  (i)  General  Rule.  —  See  note  3. 

908.    4.  Adams  Hotel  Co.  v.  Cobb,  8.  Wifa  Cannot  8aa  Alona.  —  Fowles  v, 

3  Indian  Ter.  50;  Frohs  v.  Dubuque,  Hayden,  130  Mich.  47. 

109  Iowa  219;  Cttllar  v.  Missouri,  etc.,  6.  An  Action  fbranl^jnryto  a  Standing 

R.  Co.,  84  Mo.  App.   340.     See  also  Crop   which   was   being  cultivated  by 

Southern  R.  Co.  v,  Crowder,  135  Ala.  the  husband  alone  may  be  maintained 

417;  CuUar  V,  Missouri,  etc.,  R.  Co.,  without  joining  the  wife.     Chorman  v. 

84  Mo.  App.  347;  Baltimore,  etc.,  R.  Queen  Anne*s  R.  Co.,  3  Penn.  (Del.) 

Co.  V.  Glenn,  66  Ohio  St.  395.  407. 

Bait  by  Husband  AftarBaeovarj  by  Wifa.  311.    1.  See   Jones   v.    Dacktown 

—  A  plea  of  res  judicata  on  account  of  Sulphur,  etc.,  Co.,  109  Tenn.  375. 

a  prior  recovery  by  the  wife  for  per-  313*    8.  Hnsbimd  Tanant  by  Cutesy 

sonal  injuries  sustained  by  her  is  no  Initiate.  —  In  New  Jersey  it  is  held  thai 

defense  to  an  action  by  the  husband  ihe  husband  has  such  an  interest  in 

for  damage  suffered  by  him  by  reason  the  wife's  lands   as  to  make  him  a 

of  such  injuries,  as  the  husband  was  necessary  party,  but  that  he  should  be 

neither  a  party  nor  privy  to  the  former  joined  as  a  defendant   and  not  as  a 

suit.     Selleck   v,  Janesville,  104  Wis.  coplaintiff,  the  wife  suing  by  her  next 

570.     See  also  Denver  Consol.  Tram-  friend.      Bristol  v.  Skerry,  64  N.  J. 

way  Co.  V,  Riley,  14  Colo.  App.  132.  Eq.  624. 

And  see  infra^  III.  h.  a,  (2)  Joinder  0/  313.     1.  See    Tappendorff    r.    Mo- 

Cn uses  of  Action,  randa,  134  Cal.  419. 

6.  Joint  Slandar  of  Husband  and  Wife.  315.    2.   Cook  v.   Cook,  125    AU. 

—  Alcorn  v.  Powell,  (Ky.  1901)  60  S.  583. 

W.  Rep.  520.  316.     2.  In  Texas.  —  Houston,  etc., 

309.  8.  St.  Louis  Southwestern  R.     R,  Co.  v.  Red  Cross  Stock  Farm,  22 
Co.  V.  Wright.  (Tex.  Civ.  App.  1903)  75    Tex.  Civ.  App.  114. 

S.  W.  Rep.  565;  Galveston,  etc..  R.  Co.  8.  Alabama,  —  Sheldon  v,   Birming- 

V.  Baumgarten,  31  Tex.  Civ.  App.  253.  bam  Bldg.,  etc.,  Assoc.,  121  Ala.  278; 

310.  2.  Husband  and  Wife  Tenants  Lide  v.   Park,   135  Ala.  131 ;  Cook  v. 
by  Entiretios.  —  A  husband  in  posses-  Cook,  125  Ala.  583. 

sion  of  a  storeroom  of  which  he  and        Colorado,  —  See  Denver,  etc.,  R.  Co. 

his  wife  were  tenants  by  entireties  may  v.  Young,  30  Colo.  349. 

mainuin  an    action  alone   against   a        Delaware,  —  See  Vincent  v,  Ireland, 

wrongdoer  for  injuries  thereto.    Sheri-  2  Penn.  (Del.)  580. 

dan  Gas,  etc.,  Co.  v.  Pearson,  19  Ind.        District  oj  Columbia,  —  Sonnemann 

App.  252.  V,  Loeb,  II  App.  Caa.  (D  C.)  143. 
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919.  ^2^  Exceptions  to  General  Rule.  —  See  note  4. 
991.  (3)  Statute  Permissive  or  Mandatory.  —  See  note  I. 

999.  I.  Concerning  Community  Property  —  Hiuband  o«i«- 

wXtj  toM  Alono.  —  See  note  3. 

993./  In    Equity  — (i)  Independently  of  Statute  — {^)  In 
e«9«nil.  —  See  note  2. 

994.  Haibftnd  and  Wife  Holding  Advent  Interotti.  —  See  note  2. 

99ti,  (2)  As  Affected  by  Statute.  —  See  note  4. 

996.  [k.  For  Loss  of  Consortium.  —  See  note  3*.] 

997.  2.  Effect  of  Noigoinder  or  Hiqoinder  —  a.  Nonjoinder 
of  Wife.  —  See  note  I. 

Indiana^-'  Winklebleck    v.    Winkle-  In   Washington,    under    the    statute 

bleck,  160  Ind.  570.  prohibiting  ihe  husband    alone    from 

Kentucky, — See    Herring    tr.   John-  conveying  or  encumbering  community 

ston,  (Ky.  1903)  7a  S.  \V.  Rep.  793.  property,  the  wife  is  a  necessary  party 

Missouri.  —  Beagles  v.  Beagles,  95  plaintiff  in  an  action  to   recover   the 

Mo.  App.  338;  Black  v.  Slaton,  92  Mo.  possession  and  the  rents  and  profits  of 

App.  6(52.  community  real  property.     Lownsdale 

Neisf  York, — See   Brown   v.  Wads-  v.  Gray's  Ilarbor  Boom  Co.,  21  ^Vash. 

worth,  168  N.  Y.  225.  542. 

Washington.  —  Sherlock    v.    Denny,  Enjoining  Sale  of  Homestead.  —  Under 

a8  Wash.  170.  the  statute  providing  that  the  wife  may 

Sneh  Aets  Aro  Somodial  or  Enabling,  sue  alone  concerning  her  right  or  claim 

and  should  be  fairiy  and  liberally  con-  to  the  homestead  property,  a  wife  may 

strned.     Beagles  v.    Beagles,   95  Mo.  bring  an  action  in  her  own  name  to 

App.  338.  restrain  a  sale  of  the  community  prop- 

A  Power  of  Foreolosnro  of  a  mortgage  erty  in   which  she  and  her    husband 

reposing  in  the  wife  before   marriage  claim  a  homestead.     Ross  v.  Howard, 

can  be  exercised  by  her  in  her  own  25  Wash.  i. 

name  after  marriage.     Lide  v.  Park,  393.    2.  See  Giddings  v.  Iowa  Sav. 

135  Ala.  131.  Bank,  104  Iowa  676. 

lEay  Maintain  ^oetment  Against  Hns-  A  Bill  for  an  Iigunotion  to  Komoro  a 

band.  —  Cook  v.  Cook,  125  Ala.  583.  Levy  on  Lands  Held  by  Entireties  should 

InLonisianathe  wife  cannot  maintain  be  brought  by  the  husband  and  wife 

an  action   in  her  own   name   against  jointly.     Wight  v,  Roethlisberger,  xi6 

others  than  her  husband  unless  it  be  Mich.  241. 

to  protect  or  recover  her  paraphernal  8nit  to  Enjoin  Sale  of  Homestead.  — 

funds  and  property.     Hart  v.  Bo  wen,  Anderson  v,  Davis,  18  Utah  200. 

(C.  C.  A.)  86  Fed.  Rep.  877.  394.    2.  Bristol  v.  Skerry,  64  N.  J. 

919.    4.  In  Tezae.  —  Houston,  etc.,  Eq.  624,  supporting  also  the  proposition 

R.  Co.  V.  Red  Cross  Stock  Farm.   22  of  the  text  that  suit  should  be  by  next 

Tex.  Civ.  App.  114.    See  also  Word  v,  friend. 

Kennon,  (Tex.  Civ.  App.  1903)  75  S.  W.  935.    4.  See  Smith  v.  Smith,  20  R. 

Rep.  365.  I.  556. 

Is    Leoisiana  —  Authorization    Must  996.     8^.    In   Missouri   a    married 

Appear  of  Record, —  Hayes  v.  Dugas,  woman  mav  sue  in  her  own  name  for 

51  La.  Ann.  447.  the   loss  of    her    husband's    support, 

991*    1.  New  Albany  v.  Lines,  21  comfort,  and  society.    Clark  v.  Hill, 

Ind.  App.  380;  Bristol  v.  Skerry,  64  N.  69  Mo.  App.  541.     See  generally  Next 

J.  Eq.  624.  Friend. 

999.  8.  Jackson  v.  Bradshaw,  28  99T.  1.  Lownsdale  v.  Gray's  Har- 
Tex.  Civ.  App.  394;  Houston,  etc.,  R.  bor  Boom  Co.,  21  Wash.  542. 
Co.  V.  Red  Cross  Stock  Farm,  22  Tex.  Plea  in  Abatement.  —  Advantage  of 
Civ.  App.  114;  Belt  V,  Washington  the  failure  to  join  the  wife  as  a  plain- 
Water  Power  Co.,  24  Wash.  387.  See  tiff  can  be  taken  only  by  a  plea  in 
also  Hart  v.  Bowen,  (C.  C.  A.)  86  Fed.  abatement,  the  defect  not  appearing  on 
Rep.  877;  Holton  tr.  Sand  Point  Lum-  thefaceof  thecomplaint.  Sheridan  Gas, 
ber  Co.,  7  Idaho  573.  etc..  Co.  v.  Peareoo,  19  Ind.  App.  25a. 
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997.  b.  Nonjoinder  of  Husband  — pim  in  AUiMMiit.  — See 
note  3. 

950.  c.  Misjoinder  of  Wife.  —  See  note  3. 

951.  d.  Misjoinder  of  Husband.  —  See  note  i. 
9S9.  8.  Sffeet  of  Deiertion  or  Separation.  —  See  notes  i,  2. 
9SJi,  4.  Bffeet  of  Xarriage  Fending  Soit  —  Under  etetnu.  —  [Under 

the  Texas  statute,  however,  the  husband  must  be  brought  in  as 
a  party  plaintiff  to  a  suit  by  the  wife  brought  when  single  aiul 
pending  at  the  marriage.**] 

6.  Bffeet  of  Death  —  a.  Death   of    Husband.  —  See 
note  4. 
9S6.  See  note  i. 

6.  Declaration  or  Complaint  —  a.  In  Suits  by  Husband 

AND  Wife  Jointly  — (i)  In  General— Wbxxmia%  Jdnt  Bight.—  See 
note  6. 

9S9.  Showing  Wife's  Intertit.  —  See  note  4. 

(2)  Joinder  of  Causes  of  Action  —  (a)  In  Gentnl  —  Xi^nry  to 
Wife's  Ponon  or  BopaUtion.  —  See  note  7. 

940.  See  note  i. 

337.    8.  See  Rader  v.   Sheets,   36  Fennitting  OUldron  te  Bo  Joinod  ai 

Ind.  App.  479.  Heirs  of  the  father  has  t>eea  held  to  bs 

MBflioney  of   Ploa.  —  The  objection  harmless  error.    St.  Louis  Soathwest- 

that  the  plaintiff,  a  married  woman,  ern  R.   Co.   v,  Carwile,  28  Tex.  Civ. 

has  no  capacity  to  sue  it  not  available  App.  208. 

under  a  plea  of  want  of  consideration.  936.    1.  See  Faulkenbury  v.  Wells, 

Winklebleck  v,  Winklebleck,  x6o  Ind.  28  Tex.  Civ.  App.  621. 

570.  6.  See  Healey  v.  Ballantine,  66  N. 

Oljoetion  by  Answor.  —  See  Holton  v.  J.  L  339. 

Sand  Point  Lumber  Co.,  7  Idaho  573.  Demurrer.  -^  A  complaint  showinfr  a 

990.    8.  Where  Ko  Injury  Bosulted  cause  of  aciion  in  ibe  husband  only  is 

from  the  misjoinder  it  is  not  ground  not  demurrable  for  failure  to  state  a 

for  reversal.    Johnson  v.  Erado,  (Tex.  cause  of  action.     New  Albany  f.  Lines, 

Civ.  App.  1899)  50  S.  W.  Rep.  139.  21  Ind.  App.  380. 

▼ordiet.  —  Where  the  wife  is  improp-  Consisteney  of  Allegations.  —  It  is  not 

erly  joined  a  verdict  for  the  "  plaintiff**  fatal    misjoinder  of    parties  plaintiff, 

has  been  held  10  be  sufficient.    Johnson  nor  inconsistency  of  pleading,  for  the 

V.  Erado,  (Tex.  Civ.  App.  1899)  50  S.  wife  and  husband,  in  the  same  petition 

W.  Rep.  139.  for  injunction,  to  aver  first,  that  the 

931.    !•  American  Express  Co.  v,  property  is  the  wife*s  separate  estate 

Lank  ford.  2  Indian  Ter.  18.  and  not  liable  to  seizure;  second,  that 

939.    1.  Koch  V.  Williamsport,  195  if  it  should  be  held  to  be  community 

Pa.  St.  488:  Word  v    Kennon,  (Tex.  property,   it  is  exempt  from  seixare 

Civ.  App.  1903)  75  S.  W.  Rep.    334;  under  the  homestead  law.     Knight  r. 

Bennett  v,  Gillett,   (Tex.    Civ.    App.  Kaufman,  105  La.  35. 

1900)  57  S.  W.  Rep.  302;  Missouri,  etc.,  339.    4.  See  Hart  v,  CoQooUy,  49 

R  Co.  V.  Hennesey,  20  Tex.  Civ   App.  La.  Ann.  1587. 

316;  Kingsley  z'.  Schmicker,  (Tex.  Civ.  7.  Iignry  to  Wife's  Person^  At  Coa- 

App.  1900)  60  S.  W.  Rep.  331.  mon  Law.  —  Ackerman  v,  Nonh  Jersey 

8.  Oalifomia.-—  Muller  v.  Hale,  138  St.  R.  Co.,  65  N.  J.  L.  369. 

Cal.   163;    Missouri,   etc.,   R.    Co.   v,  940.    1.  In  PonnaylTania,  under  Act 

Hennesey,  20  Tex.  Civ.  App.  316.  Pa.  May  8,  1895,  P.  L.  54,  all  damages 

935.    8a.   St.   Louis    Southwestern  must    be    recovered    in    one    action. 

R.  Co.  7.  Wright,  (Tex.  Civ.  App.  1903)  Donoghue  v.  Consolidation    Traction 

75  S.  W.  Rep.  565.  Co.,  201  Pa.  St.  181.    Ci?w/ar^  Rockwell 

4.  St.  Louis  Southwestern  R.  Co.  v.  v.  Waverly,  etc..  Electric  Traction  Co., 

Carwile,  28  Tex.  Civ.  App.  208.  187  Pa.  St.  568,  implying  that  a  sepa- 
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941.  b.  In  Suits  by  Wife  Alone.  —  See  notes  2,  3. 

949.  AettoA  for  Fenonal  Iignry.  —  See  note  i. 

S4S«  8.  Jadgment  —  See  note  4. 

9 14.  IV.  Suits  AeAiHST  Husbavd  ahd  Win  —  1.  Pftrtiei  to 
Suit!  —  a.  In  General  —  Huibuid  Utiuaij  VMeMary  Defmduit.  —  See 
note  I. 

946.  b.  Arising  Out  of  Contract  —  (i)  Antenuptial  Con- 
tracts of  Wife  —  (a)  At  Oommm  Law.  —  See  note  i. 

948.  (2)  Postnuptial  Contracts  of  Wife  —  (b)  Vndw  XanM 
Wttnaa's  Aoti.  —  See  note  4. 

949.  See  note  1. 

rate  actioa  by  ihe  hasband  was  not  grounds  of  recovery,  bat   prays   for 

barred  where  consideration  of  his  suit  other  elements  of  damage  for  which 

and  that  of  his  wife  was  wrongfully  she  had  no  right  to  sue,  is  good  against 

denied  by  the  court.  a  general  demurrer.    Athens  v.  Smith, 

In  Hew  Jersey,  by  Gen.  Stat.  N.  J.  iii  Ga.  870. 

(1895)*   P*  2536,  par.  22,  in  any  action  343*    4.  Giffeo  v.  Lewiston,  6  Idaho 

brought  by  a  hasband  and  wife  for  an  231;  Houston,  etc.,  R.  Co.  v.  Red  Cross 

injury  done  to  the  wife,  the  causes  of  Stoclc  Farm,  22  Tex.  Civ.  App.  114. 

action  which  each  may  have  by  reason  See  also  Silver  Springs,  etc.,  R.  Co.  v. 

of  such  injury  may  be  joined.     Aclcer-  Van  Ness,  (Fla.  1903)  34  So.  Rep.  884. 

man  v.  North  Jersey  St.  R.  Co..,  65  N.  d44«    1.  In  California,  by  SUtnte,  the 

J.  L.  369.  husband  is  a  necessary  party  in  ail 

341.    2.  Vsed  Hot  Show  that  Proparty  cases  where  the  wife  is  sued.    Mc- 

Is  Separate   Estate.  —  Where  it  is  not  Donald  v,  Porsh,  136  Cal.  301. 

alleged  that  the  plaintiff  is  a  married  SI46.    1«  See  McMahon  p,  Perkins, 

woman,  it  is  not  necessary  to  aver  that  22  R.  I.  116. 

the  property  is  her  separate  estate;  but  349.    4.  Wren  v.  Ficltlen,  109  Ky. 

if  the  proof  shows  that  she  was  mar-  472;  Herring  r.  Johnston,  (Ky.  1903) 

ried,  it  becomes    necessary  to   prove  72  S.  W.  Rep.  793;  Pontiac  First  Com- 

that  the  property  is  her  separate  prop-  m<  rcial  Banlc  v.  Newton,  117  Mich.  433; 

erty.     Hand  v.  Scodeletti,  128  Cal.  674.  Bucy  v.  Troy  Aqueduct  Co.,  (Vt.  1903) 

S.  Snit  Belating  to  Separate  Estate.  —  56  Atl.  Rep.  285;  Young  v.  Hart,  loi 

Schwulst   f/.   Neely,  (Tex.   Civ.   App.  Va.  480.     See  also  Blaclc  v,  Clements, 

1899)  50  S.  W.  Rep.  608.  2  Penn.  (Del.)  499;  Niemeyer  v.  Nie- 

/h  Texas^  where  by  statute  the  sole  meyer,  70  Mo.  App.  609. 

management  of    the   wife's    separate  In  Ohio  —  Btatntorj  Bemedy  SxolnilTe 

estate  is  given   to  the   husband,  the  of  Equitable  BeUet  —  Sanders  v.  Shep- 

wife,  in  seelcing  to  hold  a  bank  liable  herd,  9  Ohio  Cir.  Dec.  496,  17  Ohio 

for  money  which  she  had  on  deposit  Cir.  Ct.  503. 

and  which  the  banlc  has  paid  out  on  In  Wisoonain,  under  Stat.  Wis.  (1898), 
her  husband's  checlcs,  must  allege  §2608,  authorizing  suits  by  and  against 
some  action  on  the  part  of  the  banlc  in  a  married  woman  without  joining  her 
connection  with  the  transaction  which  husband  when  the  action  concerns  her 
amounted  to  a  fraud  against  her;  but  separate  property  or  business,  the  hus- 
the  withdrawal  of  the  money  by  her  band  is  a  necessary  party  to  a  suit  for 
husband  need  not  be  negatived,  as  that  money  lent  to  a  wife  who  has  no  sepa- 
ls matter  to  be  pleaded  in  defense,  rate  estate  or  business.  Gallagher  v, 
Coleman  v.  Waxahachie  First  Nat.  Mjelde,  98  Wis.  509. 
Banic,  17  Tex.  Civ.  App.  132.  Bolt  Aninit  Tree  Trader.  —  See  Rose- 

Petition  in  Boit  for  Commnnity  Property  man  r.  Roseman,  127  N.  Car.  494. 

Most  Show  Abandonment  or  Separation.  Esmily  Ezpenaes.  ~  The  husband  is 

—  Schwulst  V.  Neely,  (Tex.  Civ.  App.  not  a  necessary  party  in  Illituns  in  a 

T899)  50  S*  ^'  I^cp*  608.  suit  for  family  expenses.    Bametl  v. 

MSL    1.  Complaint  Good  Against  Oen-  Marks,  71  111.  App.  673. 

oral  Demnrrw.  —  A  complaint  by  a  mar-  949.    1.  In  Miisonrl,  —  See  Rogers 

ried    woman    which    sets    out    valid  v.  Hopper,  94  Mo.  App.  437. 
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350.  ( 3)  Joint  Contracts  of  Husband  and  Wife  —  Vadnr  Httfriad 
Wofluin*!  Aoti.  —  See  note  2. 

i\  Sounding  in  Tort  — (2)  Postnuptial  Torts  of  Wife 

—  (a)  At  Common  Law    -  Husband  and  Wifo  Snod  Jointly.  —  See  note  5. 
3ol,  (b)  Undor  Harried  Woman's  Aets.  —  See  note  2. 
333.  (3)  Joint  Torts  of  Husband  and  Wife.  —  See  note  i, 

d.  Concerning  Wife's  Separate  Property.  —  See 
note  3. 

SSS,  Proportj  in  Hands  of  Tmstoe.  —  See  note  I. 

354.  /.  Concerning  Community  Property.  —  See  note  2, 

335.  2.  Effect  cf  Miqoinder  or  Hoiyoinder  —  Mi^olador  of  WIfk  -- 
See  note  i. 

Xi^oinder  of  Husband.  —  See  note  4. 

336,  Hoigoindor  of  Husband.  —  See  note  4. 

SM9.  7.  Declaration,  Bill,  or  Complaint — ^.  In  Suits  ON  Wife's 
Contracts  —  (i)  In  General.  —  See  notes  i,  4. 

MO.  8.  Tozai.  —  The  rule  is  other-  In  Equity.  —  A  suit  in  equity  10  en- 
wise  where  the  contract  was  not  for  the  force  a  mechanic's  lieo  against  the 
benefit  of  the  wife*s  separate  estate,  property  of  a  married  woman  musi  Xnt 
Burlce  v,  Purifoy,  21  Tex.  Civ.  App.  against  the  husband  and  wife.  Clark 
202.  V.  Boarman,  89  Md.  428. 

In  a  8nit  on  a  Koto  Sxeeutad  by  the  Husband  Keeessary  Party  in   Suit  of 

Husband,  the  wife  is  a  proper  party  for  Foreclosure.  —   Garrison    v.    Parsons, 

the  purpose  of  having  it  determined  (Fla.  1903)  33  So.  Rep.  525. 

whether  the  judgment  could  be  exe-  Property  .  Fraudulently  Convoyod.  —  A 

cuted  as  for  a  community  debt  or  only  married  woman  to  whom  her  insolvent 

for  the  separate  debt  of  the  husband,  husband   has  conveyed  his  pioperty, 

Claric  V,  Eltinge,  29  Wash.  215.  and  who  claims  it  as  her  separate  es- 

6.  Marcus  v.  Rovinsky,  95  Me.  106.  tate,  may  be  sued  in  regard  thereto  by 

See  also  Bruce  v.  Bombeck.  79  Mo.  joinder  with  her  husband.     Pender  v. 

App.  231.  Mallett,  123  N.  Car.  57. 

d51.    8.  See  Thomas  v.   Cooksey,  To  Eoadh  the  Wife's  Separate  Property 

130  N.  Car.  148.  on  Her  Husband's  Contraet  for  Haoessarios, 

In  Maine  the  husband  may  be  joined  the  husband  must  be  sued  and  the  wife 

as  a  nominal  party,  but  cannot  be  held  made  a  party.     Nunn  v,  Carroll,  83  Mo. 

personally  liable.   Marcus  v.  Rovinsky.  App.  135. 

95  Me.  [06.  353.    1.  Property  in  Husband's  Handi. 

dftii.    1.  Teal    V.    Chancellor,    T17  — The  «vife  niusi  also  be  joined.    Rawls 

Ala.  612.    See  also  Oehlhof  v,  Solomon,  v.  Tallahassee  Hotel  Co  ,  43  Fla.  288. 

73  N.  Y.  App.  Div.  329.  d64.    8.  Central  Coal,  etc,  Co.  v. 

8.  Black  V,  Clements.  2  Henn.  (Del)  Henry,  (Tex.  Civ.  App.  1898)47  S.  W. 

409;  Sonnemann  v,  Loeb,  11  App.  Cas.  Rep.  281.    See  also  Hart  v,  Bowen,  (C. 

(D.  C.)  143;  Young  r.  Hart,  101  Va.  480.  C.  A.)  86  FeJ.  Rep.  877. 

See  also  Denver,  el  c,  R.  Co.  V.  Young,  Contra   in   Washington.—  Dane   9. 

30  Colo.  349.  Daniel,  23  Wash.  379 

Contra  in  California.  —  McDonald  v,  355.    1.  Objection  of  Miq'oindcr  Vol 


Pors Ji,  T  36  C ^  1 .  301 .  Available  to  Codefendant  —Teal  v.  Chan- 

Upon  Suit  Against  Husband  Alone,  Wife  cellor,  117  Ala.  612 

May  Interplead.  —  Rice  z/.  Sally,  176  Mo.  4.  BeooTory  Against  Wife  Alter  Ms- 

107.  missal  as  to  Husband.  -^  Richardson  v. 

Whore  the  Husband  Is  Tenant  by  the  W.  L.  Robinson  Coal  Co.,  95  111.  App. 

Curtesy  he  is  a  necessary  party  to  any  283. 

suit  which  may  involve  the  execution  d66«    4.  McDonald   v,  Porsh,    136 

of  a  deed  by  the  wife  to  her  lands.  Cal.  301. 

Decker  v,  Panz.  (N.  J.  1903)  54  Ati.  969.    1.  Issues  Baised  by  Ploadiags. 

Rep.  137.    See  also  Bristol  v.  Skerry,  —  Where  a  declaration  upon  a  promise 

64  N.  J.  Eq.  624.  by  a  married  woman  is  met  by  a  plea 
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a60.  (2)  Suits  to  Charge   Wifes  Separate  Property  — if)  la 
GentraL  —  See  note  2. 
961.  See  notes  i,  2. 

963.  (b)  Alleging  Separate  Property  in  Wife.  —  See  notes  2,  3. 

964.  Time  of  Holding  Separate  Property.  —  See  note  2. 
96ff«  fo)  Deeoribing  Separate  Property.  —  See  note  I. 
966«  (e)  Alleging  Benefit  to  Separate  Property.  —  See  note  I. 

(3)  Suits  Against  Wife  as  Sole  Trader. — See  note  2. 
968.  c.  In  Suits  for  Wife's  Torts.  — See  note  3. 

of  coverture  and  an  averment  that  the  9.  Contraot  by  VifiB  lor  VeoeMariee  %n 

promise  was  made  prior  to  the  statute  Bapport  of  Family.  —  A  declaration  as  at 

removing    the    disability    of    married  common    law  for  goods  furnished  is 

women.no  issue  is  raised  as  to  the  sufficient.     Hatch  t^.  Leonard,  165  N.  Y. 

defendant's  liability  under  an  implied  436. 

promise.    Anglo-American  Land,  etc.,  9ii3.    9.  Indiana.  —  Compare  Dickey 

Co.  V,  Van  Siyck,  (R.  ^.  1900)  46  Atl.  v,  Kalfsbeck,  20  Ind.  App.  390. 

Rep.  1094.  Xiisonri.  —  Latimer  v,   Newman,  69 

Action  on  Vote  —  Certainty  Seqniiite.  Mo.  App.  76. 

—  A  complaint  against  a  husband  and  Ohio.  —  Buning  v,  Berteling,  7  Ohio 
wife  for  money  due  on  their  noie  which  Dec.  129. 

avers  with  reasonable  certainty  and  to  8.  &i  Virginia,  under  Act  Va.  March 

a  common  intent  the  wife's  execution  7.  1900  (Acts  1899-1900,  p.  T240),  giving 

of  the  note  is  sufficient  in  that  respect,  to  married  women  capacity  to  sue  and 

Fiizpairick  v,  Montgomery  Bank,  127  besuedasif  single,  an  allegation  that  a 

Ala.  589.  contract  sued  on  was  made  with  refer- 

A  Complaint  in  an  Action  to  Beoover  for  e nee  to  the  wife's  separate  estate  is  mere 

Veoeosaries  furnished  to  a  wife  is  suffi-  surplusage.     Young  v.  Ha'Vt,  loi  Va. 

cient  if  it  contains  allegations  which,  480.     Prior   to  this  statute,  however, 

in  a  declaration  at  common  law,  would  the  rule  was  otherwise.    Hirth  v,  Hirth, 

have  stated  a  cause  of  action  for  goods  98  Va.  121. 

furnished.     Hatch  v,  Leonard.  165  N.  M4.    9.    Hirth    v,    Hirth,    98  Va. 

.Y.  435,  reversing  38  N.  Y.  App.   Div.  I2i. 

128.  965.    1.  An  Allegation  as  to  the  Chain 

359.    4.  Complaint  Bad   as  to  Ens-  of  Title  by  which  the  wife  was  seized  is 

band.  —  A  complaint  against  a  wife  and  unnecessary.     Foertsch  v,  Germuiller, 

her  husband  who  is  represented  as  the  9  App.  Cas.  (D.  C.)  351. 

wife's  agent  is  bad  as  to  the  husband.  For  a  Description  Held  to  Be  Saflcient 

Richardson z^.  League,  21  Ind.  App.  429.  see    Bazemore  v.   Mountain,    126    N. 

960.    2.  Warner  v,   Hess,  66   Ark.  Car.  313. 

113.     See  also  Bragg  v.  Israel,  86  Mo.  960.    1.   See  Warner  v,   Hess,  66 

App.  338.  Ark.  113;  Simon  */.  Sabb.  56  S.  Car.  38. 

Bebutting  Presumption  of  Suretyship.  2.  SoillcientAYerment.— An  averment 

—  In  an  action  on  a  note  and  mortgage  that  a  married  woman  had  theretofore 
executed  by  a  man  and  his  wife,  if  it  beenadjudge9a/ifm^W<f  by  a  specified 
appears  that  the  mortgage  is  upon  the  court  of  competent  jurisdiction  is  suffi- 
separate  property  of  the  wife,  the  com-  cient.  McCue  v.  Sharp,  (Ky.  1898)  45 
plaint  mast  allege  that  she  was  princi-  S.  W.  Rep.  770.                     ' 

pal  and  not  surety,  and  consequently  368.    8.  Deelaration  Insnflcient  as  to 

had  power  to  make  the  contract;  but  Husband  or  Wifo.  —  A  declaration  alleg- 

if  the  note  is   executed  by  the   wife  ing  that  an  accident  occurred  through 

alone  and  secured  by  a  mortgage  on  the  negligence  of  the  servants  of  the 

her  separate  property,  there  is  no  pre-  wife,  who   was  in   possession   of  the 

sumption  that  she  is  surety,  and  the  premises,  does  not  proceed  upon   the 

complaint  need  not  allege  that  she  is  idea  that  it  was  due  to  the  negligence 

not  such.     Field  v.  Noblett,  154  Ind.  of  the  husband  or  his  agents,  and  fail- 

357.  ing  to  fix   any  liability  on  the  wife, 

961*    1.  Freundtv.  Hahn,  28  Wash,  none  can  attach  to  the  husband.    Col- 

117.  lier  V.  Struby,  99  Tenn.  241. 
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960.  8.  Plea  or  Aniwer— a.  How  Wife  Defends—  (3)  Under 

Code.  —  See  note  4. 

ayo.  b.  Coverture  as  Defense  — (i)  Who  May  Set  Up.—- 
See  note  i. 

(2)  When  Set  Up.  —  See  notes  3,  4. 

iW**  [(3^)  Refiling  Plea.  —  S^^  note  5^.] 

979.  (4)  Necessary  Allegations  —  (a)  In  Boiu  on  Contneto.  —  See 
notes  I,  3. 

973.  (b)  In  Aotlont  for  Tortt.  —  See  note  I. 

9.  Judgment—^.  Kind  of  Judgment — (i)  At  Common 
Law  —  Oontna  Bnlo.  —  See  note  2. 

Mil.    4.  CsBM  of  Action  Against  Hot-  separate  property.     Fulton  v.   Ryan, 

band  Alono  —  Demurer  as  to  Wife.  —  Hill  60  Neb.  9. 

V.  Fly,  (Tefin.  Ch.  1899)  52  S.  W.  Rep.  8.  Lackey  v.  Boruff,   152   Ind.   371, 

731.  citing   10  Encyc.  of  Pl.  and  Pr.  272. 

970.    1.  Lackey  v.  Boruff,  152  Ind.  See  also  Howard  v.  Gibson,  (Ky.  1901) 

371  [citing  10  Encvc,  of  Pl.  and  Pr.  60  S.  W.  Rep.  491;  Abeles  v,  Powell,  6 

270];  Carter  v.  Fisber,   127    Ala.-  52;  Pa.  Super.  Ct.  123. 

Dickey  v.  Kalfsbeck.  20  Ind.  App.  290.  Xere  Pleaof  Coyertnrelnsnffldent.— A 

Wife   Xnst  Be  Allowed  to   Flead. —  plea  of  coverture  most  negative  all 

Moore  v.  Wolfe.  122  N.  Car.  711.  causes  from  which  liability  would  be 

Qood  Befense  When  Properly  Pleaded,  inferred.    Chicago  First  Nat.  Bank  v, 

—  Rogers  v.  Lynch,  44  W.  Va.  94.  Sioll.  57  Neb.  758. 

8.  Carter  v.  Kaiser,  (Tenn.  Ch.  1898)  In  Anglo-American  Land,  etc.,  Co. 

48  S.  W.  Rep.  265.  V.  Van  Slyck,  (R.  I.  1900)  46  Ath  Rep. 

Befense  Bot  ATailable  After  General  1094,  it  was  held  that  while  a  plea  of 

Denial. —  Minners  r.  Smith,  (Supm.  Ct.  coverture  is  usually  unnecessary  be- 

Ap^.  T.)  40  Misc.  (N.  Y.)  648.  cause  the  fact  can  be  shown  under  the 

4.  Shanklin  t*.  Moody,  (Ky.  1902)  66  genera]  issue,  yet  where,  in  addition 

S.  W.  Rep.  502.  to  the  plea  of  coverture,  it  is  alleged 

On  Appeal.  —  Dickey  v.  Kalfsbeck,  20  that  the  contract  sought  to  be  enforced 

Ind.  App.  290;  Turner  v.  Gill,  105  Ky.  was  made  prior  to  the  removal  of  mar- 

414.  ried  women's  disability,  the  plea  is  not 

Xnst  Be  Pleaded.  —  Linton  v,  Jansen,  demurrable. 

(Neb.  1901)95  N.  W.  Rep.  675.  Contraet   Kot  Enforceable.  —  Chicago 

Befense  Set  up  by  Oonrt  ez  Hero  Mota.  First  Nat.  Bank  v.  Stoll,  57  Neb.  758. 

—  Weathers   v.   Borders,   124  N.  Car.  See  also  Field  v,  Noblcti,  154  Ind.  357. 
610:  Moore  v.  Wolfe,  122  N.  Car.  711.  An  Ayerment  that  Bo  Ben^t  AwaritA 

971*    5^.  Beflling  Plea  After  Amend-  to  the  separate  estate  of  the  defendant 

ment  to  Complaint. —  Where  coverture  by  reason  of  the  contract  sought  to  be 

is     pleaded     and     the    complaint    is  enforced  is  insufficient.     Chicago  First 

amended  by   making   the  husband   a  Nat.  Bank  v.  Stoll,  57  Neb.  758. 

defendant,  with  nothing  more,  the  plea  Pretnmption  of  Power  to  Oomtraet^ 

need  not  he  refiled.     Coniinenial  Nat.  Englehart    v.   Richter,    136  Ala.   562; 

Bank  v.  Clarke,  117  Ala.  292.  Herring  v.  Johnston,  (Ky.  1903)  72  S. 

379.  ^1.  Matters  Properly  Set  up  in  W.  Rep.  793. 

Beply.  —  Where  coverture  is  pleaded  Afldayit  of  Defense  Held  to  BeEyedye. 

by  a  married  woman  in  an  action  on  a  —Sec  Pennsylvania  Trust  Co.  r.  Kline, 

promissory  note,  the  pUiniifT  may  set  192  Pa.  St.  i. 

up  in    the    reply   any   matters   which  273.    1.  See  McElroy  v,  Capron.  24 

would  avoid  such  defense,  as  that  the  R   I.  561. 

note   was  given   for   necessaries    fur-  S.  Cleveland  v.  Spencer,  (Tex.  Civ. 

nished  to  the  family  and  that  an  exe-  App.  1899)  50  S.  W.  R^p.  405. 

cution  against  the  property  of  the  bus-  XTpon  a  Joint  Contraet  by  Husband  end 

band  had  been  returned  unsatisfied,  or  Wife  in  respect  to  the  wife's  separate 

that  the  note  was  executed  with  special  estate,  in    which   action  they  answer 

reference  to,  and  as  a  charge  upon,  her  jointly,  it  is  error  to  award  judgment 
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974.  (2)  Under  Married  lVofnan*s  Acts  —  Jndgmmit  in  Bmo.  — 
See  note  3. 

97S*  JudgOMnt  in  Ptnonam.  —  See  note  I. 

976.  Where  Husband  Is  Joined  for  Oonformitj.  —  See  note  I. 

d.  Effect  of  Judgment  Against  Wife.  —  See  notes 

against  the  wife  alone.    Magruder  v.  Direction  as  to  Separate  Property.  —  la 

Belt,  7  App.  Cas.  (O.  C.)  303.  7rxas  a  judgment  against  a  husband 

374.    S.  Foertsch  v,  Germuiller«  9  and  wife  need  not  state  in  specific  terms 

App.   Cas.    (D.   C.)    351;    Harned    v,  that  her  separate  property  is  subject 

Shores,   75   Mo.  App.  500:  Franke  v,  to  the  payment  thereof.     Smith  v.  Rid- 

Neisler,  97  Wis.  364.     See  also  Latimer  ley,  30  Tex.  Civ.  App.  158. 

V.  Newman,  6q  Mo.  App.  76.  In  the  Absence  of  Any  (Hrection^  the 

Direetion   in   Jndyment.  —  Evans    v.  judgment  may  be  satisfied  out  of  her 

Breneman,  (Tex.  Civ.  App.  1898)  46  S.  property.     Walters  t/.  Coatrell,  (Tex. 

W   Rep.  80.  Civ.  App.  1902)  66  S.  W.  Rep.  790. 

BpeeiiBoation  of  Property  —  In  Texas.  —  Failure  to  Plead  Coyertnre  —  Judgment 

See  Carson    v,  Taylor,  19  Tex.   Civ.  in  Personam.  —  Bethel  v,   Durall.  (Ky. 

App.  177.  1901)  61  S.  W.  Rep.  699. 

Jndgment  lor  Oommnnity  Debt  —  All  en  Judgment  Presumably  Valid.  —In  Penn- 

V,  Chambers,  18  Wash.  341.  sylvania  a  judgment  agalnsl  a  married 

Judgment  Against  Wife  as  Surety.  —  It  woman  is  presumably  valid,  and  it  is 
is  error  to  render  a  personal  judgment  not  necessary,  to  sustain  it,  that  the 
against  a  married  woman  upon  a  note  record  should  disclose  the  facts.  Fry 
and  mortgage  which  'she  had  given  to  v,  Morgan,  23  Pa.  Co.  Ct.  662. 
secure  her  husband's  indebtedness,  in  Joint  Judgment.  —  Under  a  statute 
the  absence  of  any  showing  that  she  making  the  husband  and  wife  jointly 
intended  to  bind  the  remainder  of  her  and  separately  liable  for  family  ex- 
separate  estate.  Grand  Island  Banking  penses,  it  was  held  to  be  proper,  in  a 
Co.  V,  Wright,  53  Neb.  574.  suit  against  husband  and  wife,  to  enter 

Judgment  Xodifled  on  Appeal.  — A  ajoint  judgment  against  them  although 
judgment  which  fails  to  restrict  the  the  expense  was  evidenced  by  a  con- 
award  of  execution  to  the  property  tract  signed  only  by  the  husband, 
liable  will  not  be  reversed  on  appeal,  Houghteling  v.  Walker,  100  Fed.  Rep. 
but  will  be  modified  so  as  to  express  253. 

the  necessary  limitation,  and  affirmed  Where  Husband  and  Wife  Are   Joint 

as  modified.     Foertsch  v,  Germniller,  TortfiMsors  a  joint  personal  judgment, 

9  App.  Cas.  (D.  C.)  351.  without  any  directions  as  to  the  estate 

Personal  Judgment  Against  Wife  Er-  out  of  which  it  is  to  be  satisfied,  may 

roneous.  —  In  an  action  against  husband  be  rendered-    Taylor  v,  Stephens,  17 

and  wife  to  annul  a  sale  on  the  ground  Tex.  Civ.  App.  36. 

of  fraud  on  the  part  of  the  husband,  976.    1.  See  Marcus  v.  Rovinsky, 

and  to  cancel  a  mortgage  given  to  the  95  Me.  106. 

wife  for  part  of  the  purchase  money,  Instruotions   —  Harmless     Error.   — 

and  to  recover  an  amount  of  money  Where  the  judgment  protected  the  hus- 

which  had  been  paid  to  the  husband,  it  band's  separate  estate  from  execution, 

was  held  to  be  error  to  render  a  per-  instructions     authorizing    a     verdict 

sonal  judgment  against  the  wife  for  against  him  were  held    to  constitute 

the  amount  paid,  as  there  was  no  evi-  harmless  error.     Emerson  v.  Kneezell, 

dence  that  she   received   any  benefit  (Tex.  Civ.  App.  1900)  62  S.  W.  Rep. 

from  it.    Jackson  v,  Foley,  53  N.  Y.  551. 

App.  Div.  97.  8.  Hinkle  v,  Kerr,  148  Mo.  43;  Mutual 

975.    1.  McCue  V.  Sharp,  (Ky.  1898)  L.  Ins.  Co.  v,  Heydrick,  22  Pa.  Co.  Ci. 

45  S.  W.  Rep.  770;  Rogers  tr.  Hopper,  159     See  also  Nunn  v.  Carroll,  83  Mo. 

04  Mo.  App.  437:  Moore  v.  Wolfe,  122  App.  135. 

N.  Car.  711;  Sanders  v.  Shepherd,  9  4.  Magruder  v.  Armes,  15  App.  Cas. 

Ohio  Cir.  Dec.  496,  17  Ohio  Cir.  Cr.  (D.  C.)  379,  wrii  of  error  dismissed, 

503:  Young  V.  Halt.  loi  Va.  480.    See  180  U.  S.  496.    See  also  Shanklin  v, 

also  Trentham  v.  Woldrop,  (Ga.  1903)  Moody,  (Ky.  1902)  66  S.  W.  Rep.  502; 

45  S.  E.  Rep.  988.  Carson  v.  Taylor,  19  Tex.  Civ.  App. 

653 


9»7-ar8  HUSBAND  &  WIFE--IMMIGRATION.    Vol.  X. 


977.  Equitable  Belief.  —  See  note  I. 


177;  Focke  V,  Sterling,   18  Tex.  Civ. 
App.  8. 

Judgment  ConolnfiYe.  —  See  Herring 
V.  Johnston,  (Ky.  1903)  72  S.  W.  Rep. 

793. 

Jadgment  Valid  Where  CoTertoreVot 
Plead^.  —  Carter  v.  Kaiser,  (Tenn.  Ch. 
189S)  48  S.  W   Rep.  265. 

Complaint  Stating  Ko  Cante  of  Action. 
—  Where,  in  a  suit  against  husband 
and  wife,  Ihe  complaint  stated  no  cause 
of  action  against  ihe  wife,  but  judg- 
ment (vas  obtained  by  default,  and  no 
notice  of  entry  was  given,  the  wife  was 
held  to  be  entitled  before  final  deter- 
mination of  the  cause  to  have  the  judg- 


ment as  to  her  stricken  out.     Freandt 
V.  Hahn,  28  Wash.  117. 

Judgment  Fretomably  Valid.  —  In 
Pennsylvavia  the  record  need  not  set' 
out  facts  showing  liability  notwith- 
standing coverture.  The  judgment  is 
presumably  valid.  Weldy  v.  Young, 
21  Pa.  Co.  Ct.  15;  Susquehanna  Mut. 
F.  Ins. Co.  V.  Charles,  20  Pa.  Co. Ct.  151. 

Where  the  Beoord  I>oet  Hot  Show  Corer- 
tnre  the  judgment  will  not  be  stricken 
off  on  motion.  Sweigart  v,  Conrad,  12 
Pa.  Super.  Ct.  108. 

377«  1.  Wren  v,  Ficklen,  109  Ky. 
472;  Walters  v.  Cantrell,  (Tex.  Civ. 
App.  1902)  66  S.  W.  Rep.  790. 


IMMIGRATION. 


978.  Contraet  Labor  Law.  —  See  notes  I,  2. 


978.  1.  An  Aotion  of  Debt  to  recover 
a  penally  undei  Act  Cong.  Feb.  26, 
1B85,  §  3  (23  U.  S.  Stat,  at  L.  333,  c. 
164),  is  the  proper  form  of  remedy. 
U.  S.  V.  McElroy,  115  Fed.  Rep.  252. 

9.  DefeotlTO  Declaration  —  Keoeoeary 
AllegaUonf. —  Under  Act  Cong.  Feb. 
26.  1885.  S  3  (23  U.  S.  Stat,  at  L.  333, 
c.    164),  it  is  not  sufficient  simply  to 


or  services  in  which  the  immigrant 
alien  is  to  be  employed;  second,  the 
acts  of  assistance  or  encouragement 
which  constitute  the  alleged  vtolatioa 
of  the  law.  U.  S.  v.  McElroy,  115  Fed. 
Rep.  252. 

A. Private  Penon  is  not  entitled  to 
maintain  an  action  to  recover  the  pen- 
alty   imposed   by   the   statute,   and   a 


charge  in  the  words  of  the  statute  that  complaint  which  fails  to  show  that  the 
the  defendant  '*  assisted,  encouraged,  action  is  brought  to  recover  the  penalty 
and  solicited  "  the  immigration  of  the  for  the  use  of  the  United  States  is  de- 
alien  mentioned.  The  declaration  fective.  Rosenberg  v.  Union  Iron 
must  show,  first,  the  character  of  labor  Works,  109  Fed.  Rep.  844. 
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IMPEACHMENT  AND  CORROBORATION 

OF  WITNESSES. 

980.  I  IXPEACHXEVT  —  1.  Direct  Contradiction.  —  See  note  3. 

981.  Credit  of  Witnots.  —  See  note  I. 

2.  Conduct  Inconsistent  with  Testimony.  —  See  note  2. 

3.  Previons   Contradictory  Statements  Out  of  Court  —  a. 
Laying  Foundation  —  (i)  Generally.  —  See  note  3. 

9S0*    S.  Stewart  v.  Stale,  42  Fla.  591  449;  Alabama  Mineral  R.  Co.  z^.  Tones, 

[citing  10  Encyc.  of  Pl.  and  Pr.  280,  121  Ala.   113;  St.   Louis,  etc..   Packet 

et  seqj]\  Barry  v.  People,  29  Colo.  395;  Co.  7/.  McPeters,  124  Ala.  451,  Ragland 

Jacoby  v.  North  British,  etc.,  Ins.  Co.,  v.  Stale,  125  Ala.  12;  Deal  v.  State,  136 

10  Pa.  Super.  Ct.  366.  Ala.  52. 

8peoiil«d  Xadioal  Books  may  be  intro-  Arizona,  —  Abernathy  v.  Reynolds, 

duced  on  rebuttal  to  contradict  a  wit-  (Ariz.  1903)  71  Pac.  Rep.  914. 

ness  who  has  testified  wrongly  to  their  Arkansas,  —  St.  Louis,  etc.,  R.  Co. 

contents.     Eggart  z^.  State,  40  Fla.  527.  v.  Faisst,  68    Ark.   587;    Magness    v. 

Hatters  to  Whieh   Witness  Has    Hot  State,  67  A  rk.  594. 

Testified.  —  Statements    by    a    witness  California,  —  People  v.  Prather,  120 

made  out  of  court  that  a   horse  was  Cal.  660;  People  v,  Pete,  123  Cal.  373; 

unsafe  may  not  be  used  for  purposes  People    v,  Machado,    130    Cal.    xvHi, 

of  contradiction  when  the  witness  has  (Cal.  1900)  63  Pac.  Rep.  66;  Rowe  v, 

not  testified  that  the  horse  was  safe.  Hibernia  Sav.,  etc.,  Soc,  134  Cal.  403; 

Stone  V,   Langworthy,    20   R.    I.  602.  Sinkler  v,  Siljan,  136  Cal.  356. 

See  also  Taylor  v.  State,  38  Tex.  Crim.  Colorado,  —  Pueblo  Electric    St.    R. 

552.  Co.  V,  Sherman,  25  Colo.  114;  Bottom 

981«    1.  Birry  v.  People,  29  Colo.  v.  Barton,  12  Colo.  App.  53. 

395;    Wallace   v.    State,   41    Fla.    547;  Delaware,  —  State  z/.  Deputy,  3  Penn. 

State  %*,  Goddard,   162   Mo    198.     See  (Del.)  19. 

also  Stewart   v,  Stewart,  56  N.J.  Eq.  Florida. —  ^xxL^dxl  v.  State,  42  Fla. 

761.  591. 

8.  Bryan  v.  State,  41  Fla.  643:  Slew-  Idaho,  —  Stale  v,  Anthony,  6  Idaho 

an  V,  State,  42  Fla.  591;  Hannon  v,  St.  383. 

Louis  Transit  Co..  102  Mo.  App.  216;  Indiana,  —  McAfee  v,  Montgomery, 

Spaulding  v,  Toledo  Consol.  St.  R.  Co.,  21  Ind.  App.  196;  Jenkins  v.  Lutz,  26 

loOhioCir.  Dec.  660.  Ind.  App.   150;    Famous  Mfg.  Co.  v, 

Bemaining  Silent  when  one  is  under  JIarmon,  28  Ind.  App.  117. 

a  duty  to  speak  may  be  shown  as  im-  Iowa, — Connors    v,   Chtngren,    iii 

peaching    testimony.       Spaulding    v,  Iowa  437;  Stale  v,  Bysong,  112  Iowa 

Toledo  Consol.  St.  R.  Co.,  loOhioCir.  419;  Trumbel  v,  Happy,  114  Iowa  624. 

Dec.  660.  Kentucky,  —  Franklin   v.  Com.,   105 

The  Bnle  Beqniring  a  Foundation  to  be  Ky.  237;  Hudspeth  v,  Tyler.  108  Ky. 

first  laid  before  a  witness  may  be  im-  520;  Draughan  v.  Com.,  (Ky.  1900)  56 

peached    by     showing    contradictory  S.  W.  Rep.  18;  Combs  v.  Com.,  (Ky. 

statements  at   other    times  does    not  1900)  56  S.  W.  Rep.  425:    Powers  v, 

apply  where  the  attempt  to  contradict  Com.,  (Ky.  1901)  63  S.  W.  Rep.  976; 

a  witness  merely  consists  of  showing  Ashcraft  v.  Com.,  (K-y.  1902)  68  S.  W. 

acts   and    circumstances  inconsistent  Rep.  847;  Powers  v.  Com.,  (Ky.  1903) 

with  his  testimony.     Barry  v.  People,  70  S.  W.  Rep.  644. 

39  Colo.  395.  Massachusetts,  —  Manning    v,    Car- 

S.  Alabama.  —  Suther  v.   State,    118  berry.  172  Mass.  432;  Wilton  v.  Hum* 

Ala.  88;  Thornton  v.  Savage,  lao  Ala.  phreys,  176  Mass.  253. 
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989.  iMh  Crwi  wimImHwi — See  note  I. 


MUhigan.  —  People    v.    Riede.    121         {/jm'/a/  Siaies.  —  /*  »^  Ho  Qnai  Sio, 
Mich.  700.  84  Fed.  Rep.  310. 


Missouri,  —  Sute  v.  Barns,  148  Mo.  TIm  Faot  thftt  tlM  StalMMBt  If  Htaimy 

167.  ii    no    object  ion    to    its    iotroduciioo 

Montana.  —  Michener    9.    Frmnsam,  where  it   is    neither   immaterial    nor 

(Mont.  1903)  74  Pac.  Rep.  448.  irrelevant  and  is  offered  as  impeaching 

Nebraska,  ^  Draper    v.    Taylor,    58  testimony.    Galveston,  etc,  R.  Co.  v. 

Neb.  787;  Tatnm    v.   State,  61    Neb.  Jackson,  93  Tex.  262. 

229.  Vaivsnalityflf  BvlSb  —In  Zimmerman 

Nrw  Hampshire.  —  Cooper  v.  Hop-  v.  Kearney  County  Bank,  59  Neb.  23. 

kins,  70  N.  H.  271.  the  conn  said:    *'  Thai  a  witness  may 

New  York,  —  Sqaier  v,  Hanover  F.  be  impeached  by  showing  that  he  made 

Ins.  Co.,  162  N.  Y.  552;  Flahr  v,  Man-  statements  out  of  court    contrary  10 

hattan  R.  Co.,  51  N.  Y.  App.  Div.  627:  those  made  in  court  in  regard  to  some 

Geiser  Mg.  Co.  v.  Taylor,  55  N.  Y.  matter  relevant  to  the  issue  is  believed 

App.  Div.  638;  Bouton  v,  Welch,  59  N.  to  be  the  doctrine  of  all  courts  adminis- 

Y.  App.  Div.  288;  McMahon  v,  Salem,  tering  our  system    of  jurisprudence. 

2S  N.  Y.  App.  Div.  I;  Peoples.  Werner,  The  cases  in  which  the  rule  is  recog- 

174  N.  Y.  132.  nized  and  enforced  are  almost  as  thick 

North  Carolina,  —  State  r.   Robert-  as  leaves  in  Valiombrosa." 

son,  121  N.  Car.  551.  In  Pennsylvania,    however,   it    has 

Oregon.  —  Farmers'  Bank  v,  Saling,  been  held  that  the  right  to  discredit  a 

33  Oregon  394:  Smithson  9.  Southern  witness  bv  proof  of  contradictory  state- 

Pac.  R.  Co.,  37  Oregon  74;  State  v,  ments,  without  calling  his  attention  to 

Deal,  41  Oregon  437.  them  and  giving  him  an  opportunity 

Pennsylvania,  —  McSparran  v.  South-  to  explain,  is  within  the  sound  discre- 

etn  Mut.  Ins.  Co.,  193  Pa.  St.  184.  tion  of  the  court  upon  all  the  circom- 

South  Carolina,  —  Mason  v.  Southern  stances.    Shannon  v.  Castner,  21  Pa. 

R.  Co.,  58  S.  Car.  70;  State  r.  Gilliam,  Super.  Ct.  294. 

66  S.  Car.  419.  99S,     1.    California,   —   Green    v, 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  Southern  Pac.  Co.,  122  Cal.  563;  People 

Washington,  94  Tex.  510;  D'Arrigo  v.  v.  Pete.  123  Cal.  373;  Norris  r.  Cran- 

Texas  Produce  Co..  18  Tex.  Civ.  App.  dall.  133  Cal.  xix,  (Cal.  1901)  65  Pac 

41;  Gulf,  etc.,  R.  Co.  V.  Johnson.  28  Rep.  568. 

Tex.  Civ.  App.  395;  Sims  v.  Slate,  38  Colorado, — Lowenstein  v.  Alexander. 

Tex.  Crim.  637:  Nite  v.  State,  41  Tex.  (Colo  App.  1902)  69  Pac.  Rep.  270. 

Crim.  340;  Smith  V.  State,  (Tex.  Crim.  Georgia,  —  Raleigh,  etc.,  R.  Co.  v. 

1898)  44  S.  W.  Rep.  520;  Ryan  v.  State,  Bradshaw,  113  Qa.  862. 

(Tex.  Crim.  1899)  49  S.  W.  Rep.  599:  Indiana,  —  Remy  v.   Lilly,  22  Ind. 

Bean  v.  State,  (Tex.  Crim.  1899)  51  S.  App.  IC9. 

W.  Rep.  946;  Martinez  v.  State,  (Tex.  Kentucky, —  Helfrich  Lumber,  etc, 

Crim.  1899)  53  S.  W.  Rep.  634;  Webb  Co.  v.  Bland,  (Ky.  1900)  54  S.  W.  Rep. 

r.  State,  (Tex.  Crim.   1900)  55  S.  W.  728;  Ross  v.  Com.,  (Ky.   1900)  55  S. 

Rep-  493;    Patterson   v.  State,  (Tex.  W.  Rep.  4. 

Crim.  1901)  60  S  W.  Rep.  557;  Luke  v.  Louisiana,  —  State  v,  Wiggins,  50  La. 

El  Paso,  (Tex.  Civ.  App.  1900)  60  S.  Ann.  330. 

W.  Rep.  363;    White  v.  State,  (Tex.  Minnesota.  —  Armstead   v.  Menden- 

Crim.  1901)625.  W.  Rep.  749;  Cauthern  hall,  83  Minn.  136. 

V.  State,  (Tex.  Crira.   1901)  65  S.  W.  Missouri.  —  Krup  r.  Corley,  95  Mo. 

Rep.  96-  App.  640. 

Utah,  —  Ewing  v.   Keith,   16    Utah  Montana.  —  Sute  v.  Spotted  Hawk, 

312;  Shaw  V.  Salt  Lake  City  R.  Co.,  22  Mont.  33;  State  v.  Hurst,  23  Moot 

21  Utah  76;  Sute  v.  Haworth,  24  Utah  484:   Tague  v.  John  Caplice  Co.,  s8 

398.  Mont.  51. 

Vermont.  —  In   re   Chaain.    75    Vt.  Nebraska,  —  McVey  v.  State,  55  Neb. 

19.  777:  Dunafoo  v.  Barber,  (Neb.  1902)92 

Virginia.  ^  Gordon  v.  Funkhouser,  N.  W.  Rep.  198. 

100  Va.  675.  Nevada.  —  Reno   Mill,   etc.,   Co.  ». 

IVuconsin,  —  Miller    v.    Sute.    106  Westerfield,  26  Nev.  332. 

Wis.  156.  A^'w  York,  —  Rice  v.  Rice,  43  N.  Y. 
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983*  Bmmq  for  Baqoiring  FonndatioiL  —  See  note  I. 

98St  Wh«ra  Ctontndietory  StatemmiU  Are  in  Writing.  —  See  notes  I,  2. 

986«  Wh«ro  Witnan  Is  Party  or  Agont.  —  See  notes  I,  2,  3. 

App.  Di7. 458;  Seipp  v.  Dry  Dock,  etc..  In  Kamchniotti.  —  Strk   v,    Emery, 

R.  Co.,  45  N.  Y.  App.  Div.  489.  184  Mass.  22;  AIHd  v,  Wittetnore,  171 

Oregon,  w—  State   v,   Welch,   33   Ore-  Mass.  259. 

gon  33.  A  floHloieat  Prodieate  is  laid  as  to  tbe 

Pennsylvania,  —  Coates  v.  Chapman,  time  and  place  where  the  witness  Is 

195  Pa.  St.  10^.  asked  as  to  certain  statements  made 

South  Carolina  —  State  v,  Taylor,  54  before  the  coroner's  jury  and  the  grand 

S.  Car.  174.  jury.    Burton  v.  State,  115  Ala.  i. 

SoutA  Dakota.  —  Ash  ton  v.  Ash  ton.  As  to  Parsons  Prssont.  ^  In  asking  a 

II  S.  Dak.  610.  question  to  lay  the  foundation  for  im- 

Texas.  —  Wallace    v.    State,    (Tez.  peachment,    counsel    need    not    slate 

Crim.  1899)  49  S.  W.   Rep.  395;  Mar-  negatively  that  no  other  persons  were 

tinez  V.  State,  (Tex.  Crim.  1899)  53  S.  present,  nor  that  the  person  spoken  to 

W.  Rep.  634.  was  present,  as   presumably  he  was 

C/tak. — Olson  t'.  Oregon  Short  Line  present  or  he  could  not  have    been 

R.  Co.   34  Utah  460.  spoken  to.     Plass  v,  Plass,  122  Cal.  3. 

IVisconsin,  —  Miller    v.    State,    106  So  a  witness  is  not  entitled  to  a  re- 

Wis.  156.  cital  of  the  names  of  all  persons  present 

The  Bnlo  Doss  Vot  Boqnirs  Perfeet  Pro-  before  evidence  of  his  contradictory 
oision  as  to  time,  place,  circumstances  statements  can  be  received  when  the 
involved,  and  statements  made.  When  statement  consists  of  testimony  given 
it  is  clear  that  the  witness  cannot  be  at  a  preliminary  examination,  or  at  a 
taken  by  surprise,  and  ample  oppor-  public  trial.  Where  a  few  are  named 
tonity  is  given  to  make  any  explana-  and  the  words  '*  other  persons"  are 
tion  desired,  the  predicate  is  sufficiently  used  in  the  preliminary  qaestion,  the 
laid  to  authorize  proof  of  contradictory  opportunity  to  refresh  his  memory  is 
statements.  Brown  v.  State,  (Fla.  afforded  to  the  witness;  and  any  person 
1903)  35  So*  Rcp<  82.  See  also  Wiberg  present,  though  not  named,  may  detail 
V.  Nassau  Electric  R.  Co.,  54  N.  Y.  App.  the  testimony  given.  State  v,  Bart- 
Div.  541.  wherein  the  court  said:  '*  It  mess,  33  Oregon. no. 
is  not  always  necessary  that  the  ques-  993.  1.  Hen  rich  v,  Saier,  124  Mich, 
tioner  shall  specify  all  three  elements  86;  Kelly  v.  Stewart,  93  Mo.  App.  47; 
—  time  and  place  and  person  to  whom  State  v.  Burrell,  27  Mont.  282;  barton 
the  declaration  or  admission  was  made.  v.  Shull,  (Neb.  1903)  97  N.  W.  Rep.  292; 
*  *  *  -  It  is  enough  if  the  circum-  Kite  p.  State,  41  Tex.  Crim.  340;  Mar- 
stances  of  the  supposed  statement  are  tinez  v.  Slate,  (Tex.  Crim.  1899)  53  S. 
referred  to  sufficiently  to  desig.iate  a  W.  Rep.  634. 

parttculai  occasion."  And  see  State  395.  1.  Balrd  Lumber  Co.  r.  Dev- 
V.  Grant,  144  Mo.  56.  holding  that  a  lin,  124  Ala.  245;  Ely- Walker  Dry- 
slight  discrepancy  between  the  ques-  Goods  Co.  v.  McLaughlin,  87  Mo.  App. 
tion  propounded  in  laying  the  foun-  .  105:  Omaha  L.  &  T.  Co.  v.  Douglas 
dation  and  the  statement  of  the  im-  County,  62  Neb.  i;  Hanlon  v,  Ehrich, 
peaching  witness  as  to  the  facts  is  80  N.  Y.  App.  Div.  359.  See  also  Peo- 
tmmaierial.  pie  v.  McArron.  121  Mich.  i. 

Vot  Voosssarj  to  XTso  Exaet  Words.  —  A  Written   Statomont   Signed  bj  the 

In  several  jurisdictions  it  is  held  that  Xark  of  the  Witness  will  be  excluded 

the  question  put  to  the  witness  called  where  no  foundation  has  been  laid  for 

to  show  the  contradictory    statement  its  introduction.    Daum  v.  North  Jersey 

should  be  identical,  or    substantially  St.  R.  Co.,  69  N.  J.  L.  i. 

ideoiical,  with  the  original  question.  9.  St.  Louis,  etc..  R.  Co.  v.  Faisst, 

Gormley  V.  Hartray,  105  111.  App.  625;  68  Ark.  587;   Momence  Stone  Co.  v. 

Roller  V.  Kllng,  150  Ind.  159;  McCoy  Groves,  197  III.  88. 

V.   Monro,   76  N.   Y.   App.    Div.  43s  986.    1.  Smith  r.  State,  137  Ala.  22: 

(holding  that  it  is  sufficient  if  the  ques-  Bernardis  v,  Allen,  136  Cal.  7:  Sute 

tion  is  so  framed  as  to  elicit  an  answer  v.  Chingren,   105  Iowa   169;  State  v, 

that  Is  in    clear   contradiction).    See  Broadbent,  27  Mont.  342;  Churchill  v. 

also  Manchester  F.  Assur.  Co.  v.  In-  White,  58  Neb.  22;  Dunafon  v.  Barber, 

snrance  Co.,  91  111.  App.  609.  (Neb.  1902)  92  N.  W.  Rep.  198;  Eogel 
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987.  Srrar  to  Bofnte  Privilege  of  Laying  Foundation.  —  See  note  I. 

(2)   Where  Witness  Is  Not  Present  to  Testify  —  MmimAm 
to  AtoU  Continvanco.  —  See  note  2. 

Teitimony  by  Dopoiition.  —  See  notes  3,  4. 

•88,  *.  Introduction    of  Impkaching    Evidence — (i) 

Verbal  Statements  of  Witness  —  (a)  Wiiero  statemont  Ii  Admittod  bj 
WltnoM.  —  See  note  3. 

(b)  Where  Statement  It  Denied.  —  See  note  4. 
990«  (0)  Where  Statement  It  Neither  Admitted  nor  Denied.  —  See  notes 
2,  3- 

991.  See  note  i. 

(2)   Written  Statements,  —  See  notes  2,  3. 

r.  Dieter,  (Supm.  Cl.  App.  T.)  31  Misc.         California,  —  Schneider  v.  MarketSt. 

(N.  Y.)  793:  Cronkrite  v,  Trcxler,  187  R.  Co.,  134  Cal.  483. 

Pa.  St.  100;  State  v,  Taylor,  54  S.  Car.         Connecticut.  —  Morehouse  9.   More- 

174:  Luttrell  V.  State,  40  Tex.  Crim.  house,  70  Conn.  420. 

651.  Kentucky,  —  Mullins   v.  Com.,  (Ky. 

986«    8.  Jones  v,  Harrell,  no  Ga.  1902)67  S^  W    Rep.  824. 
373;  Dockarty   v.   Tillotson,   64    Neb.         Massachusetts,    —    Homer    ».     Barr 

432;  Sowles  V.  Carr,  70  Vi.  630.  Pumping  Engine  Co.,  180  Mass.  165. 

S.  French  v,  Seattle  Traction  Co.,  26        Michigan,  ^  Culver  v.    Smith,    131 

Wash.  264.  Mich.  359. 

9§7.     1.  State  v,  Wright,  112  Iowa        if/i.rji.r/i//i.  —  McCall  r.  State,  (Miss. 

436;  Thomas  v.  Butler,  16  Pa.  Super.  1901)  29  So.  Rep.  1003. 
Ct.  268.  Nebraska,  —  Tatam  v.  State,  61  Neh. 

8.  Gafford  v.  Slate,  125  Ala.  i;  State  229. 
V.  Morton,  59  Kan.  338;  State  v.  Guy,         Wew  York.  —  Schilling  v.  Smith,  76 

107   La.   573.     Contra^  Baldi   v,  Metro-  N.  Y.  App.  Div.  464. 
politan  Ins.  Co.,  18  Pa.  Super.  Ct.  599,         Orejion.    —    Oldenburg     ^.    Oregon 

wherein  it  was  held  that  this  rule  is  Sugar   Co  ,   39  Oregon   564;    State  v, 

not  inflexible,  but  is  one  resting  in  the  Denl.  41  Oregon  437. 
sound   discretion    of    the   court.     See         Texas.  —  l)ouston,   etc.,    R.    Co.   v, 

also  Cronkrite  v.  Trexler,  187  Pa.  St.  Harris,   30   Tex.   Civ.  App.  179:    Mc- 

100.  Anear  zr.  State,  43  Tex  Crim  518;  Kelly 

S.  Joy  V.  Liverpool,  etc.,   Ins.  Co.,  v.  State.   (Tex.  Crim.    1903^  71  S.  W. 

(Tex.  Civ.  App.-  1903)  74  S.  W.   Rep.  Rep  75b;    Locklin  v.  State,  (Tex.  Crim. 

822;  Brown  v.  Gilletl,  (Wash.  1903)  74  1903)  75    S   W.   Rep.   305;   Jenkins  v. 

Pac.  Rep.  386.  Slate,  (Tex.  Crim.  1903)  75  S.  W.  Rep. 

4.  Raleigh,  etc.,  R.  Co.  v.  Bradshaw,  312;  Connell  v.  State,  (Tex.  Crim.  1903) 

113  Ga.  862.  75  S.  W.  Rep.  512. 

Impeaehment  by  Affidavit  Snboeqnent  to         IVcuhington.  —  State  r.   Bunon,   27 

Deposition.—  Where  a  deposition  of  a  Wash   528. 

witness  is  read  on  the  trial,  the  witness         IVest  Virginia.  —  Slate  v,  Sheppard, 

cannot  be  impeached  by  his  subsequent  49  W.  Va.  582. 

at6davit  wherein  he  acknowledges  that        390.    8.  State    v,    Sanders,    5a   S. 

material  parts  of  his  testimony  at  the  Car.  580. 

preliminary  examination  were  not  true.        S.  Henson   r.    State,   120  Ala.   316; 

People  zr.  Witty,  138  Cal  t^^t.    See  also  O'Donnell  v.   Chicago,  etc,    R.   Co., 

People  V.  Compton,  132  Cal.  484.  (Neb.  1902)  91  N.  W.  Rep.  566;  People 

M8.    8.  Jennings  v.  State,  42  Tex.  v.  Werner,  174  N.  Y.  132;  Newman  r. 

Crim.  78;  Barnard  v.  State,  (Tex.  Crim.  State,  (Tex.  Crim.  190a)  70  S.  W.  Rep. 

1903)  73  S.  W.  Rep.  957.  951. 

4.  ^//j^rtw/i.  —  Ray  V.  State,  126  Ala.        391.    1.    Fessenden  v,  Doane,  i88 

9;  Stevens  v.  Slate,  133  Ala.  28.  111.  228;  Reizeostein  v.  Clark,  104  Iowa 

Arizona.  —  Tamborino  v.  Territory,  287;  Gregg  v,  Willis,  71  Vl.  313. 
(Ariz.  1901)  64  Pac.  Rep.  492.  aJUrmiHg       8.    Florida  Cent.,   etc.,    R.    Co.    r, 

(Ariz.  1900)  62  Pac.  Rep.  693.  Mooney,  (Fla.  1903)  33  So.  Rep.  loio; 
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Sute  V.  Wri/^ht,  112  Iowa  436;  Gregg    neatal  Bldg.,  etc.,  Assoc,  v.  Aulgur,  54 
V.  Berkshire,  10  Kan.  App.  579,  63  Pac.     Neb.  115. 


Rep.  550;  Ba£fum  v,  York  Mfg.  Co., 
175  Mass.  471;  Barker  v.  Lawrence 
Mfg.  Co.,  176  Mass.  203;  Brace  v.  St. 
Paul  Ciiy  R.  Co..  87  Minn.  292;  Bacol 
r.  Hazlehurst  Lamber  Co.,  (Miss.  1898) 
23  So.  Rep.  481;  Thames  L.  At  T.  Co. 
V.  Hagemeyer,  38  N.  Y.  App.  Div.  449; 
People  V,  Flechler,  44  N.  Y.  App.  Div. 
199;  Jacoby  v.  Fox,  (Supm.  Ct.  App. 
T.)  33  Misc.  (N.  Y.)  767;  State  v.  Mc- 
Daniel,  39  Oregon  161;  Boatright  v. 
Stale,  42  Tex.  Crim.  442. 

Xzamplos.  —  A  Physician* s  Certificate 
as  to  the  cause  of  death  is  admissible 


Must  Be  Bdleyant  as  to  Xatt«r  and  Data. 

—  Letters  are  not  admissible  when 
they  are  not  relevant  to  the  matter  in 
issue  and  there  is  no  evidence  as  to 
when  they  were  written.  Lumley  v, 
Torsiello,  69  N.  Y.  App.  Div.  76. 

Written  Btatam«nt  Xnst  BePxodnoad. 

—  The  only  proper  way  to  contradict  a 
witness  by  the  contents  of  a  written 
paper  is  to  produce  the  paper.  Beyer 
V,  Consolidated  Gas  Co.,  44  N.  Y.  App. 
Div.  158. 

Where  Signature  Is  Denied.  —  Where  a 
witness,   on    being    shown    a   written 


to  contradict  the  physician,  the  proper  instrument,  denies   having  signed  it, 

foundation  having  been  laid.     Smith  and  another  is  called  who  testifies  that 

V,  Standard  L.,  etc.,  Ins.  Co.,  80  Minn,  he  did  sign  it,  the  paper  is  admissible 

291.     See  also  Deutschmann  v.  Third  to  contradict   oral  statements  of  the 

Ave.  R.  Co.,  87  N.  Y.  App.  Div.  503,  first  witness  in  his  direct  examination, 

wherein  a  physician's  certificate  as  to  Pennsylvania  F.  Ins.  Co.  v,  Carnahan, 

the  cause   of  the  plaintiff's    sickness  10  Ohio  Cir.  Dec.  225. 

was  held  to  be  admissible  to  contra-  991.     8.  St.  I..ouis,  etc.,  R.  Co.   v, 

diet  the  physician  in  a  personal-injury  Faisst,  68  Ark.  587;  Walrod  v.  Webster 

case.  Counry,  no   Iowa  349;   Carter  White 

Copy  of  Letter,  —  In    an    action   for  Lead  Co.  v.   Pounds,  65  N.  Y.   App. 

criminal  conversation  and  for  aliena-  Div.  476. 

tion  of  a  wife's  affections,  a  copy  of  a  Af&dayits  and  Statements  of  Third  Per- 

letter  written  by  the  wife,  the  original  sons  Used  by  a  Party  are  evidence  against 

being  in  the  possession  of  the  defend-  him  in  a  subsequent  controversy,  as 

ant,  may  be  introduced  as  evidence  to  they  stand  on   tfie  ground  of  admis- 

impeach  the  wife  as  a  witness  for  the  sions.     Bageard  v.  Consolidated  Trac- 


defendant.  Weston  v,  Weston,  86  N. 
Y.  App.  Div.  159. 

Unsigned  Instrument,  —  In  Faseler  v. 
Kothman,  (Tex.  Civ.  App.  1902)  70  S. 
W.  Rep.  321,  it  was  held  that,  in  gar- 
nishment proceedings,  where  the 
debtor  testified  that  he  had  never  re- 
quested  an  extension  of  time  on  a  note 
doe  by  him  to  the  garnishee,  an  un- 
signed instrument,  purporting  10  be  an 
extension  by  the  debtor  for  the  purpose 
of  obtaining  the  signature  of  the  gar- 
nishee, was  properly  admitted  in  evi- 
dence for  the  purpose  of  contradicting 
the  debtor. 

An  Inventory  of  Personal  Property 
returned  and  filed  in  the  Orphans* 
Court  may  properly  be  admitted  in 
evidence  as  an  admission  tending  to 
impeach  the  testimony  of  a  witness  as 


tion  Co.,  64  N.  J.  L.  316. 

Xrnveriiied  Affidavit.  —  An  affidavit 
which  has  been  signed  by  a  witness, 
although  not  verified  by  his  oath,  may 
be  used  as  evidence  to  impeach  him. 
Baumer  v.  French,  8  N.  Dak.  319. 

An  Affidavit  Xade  in  Another  Case  may 
be  admitted  for  the  purpose  of  contra- 
diction.  Yoki  v,  Detroit  First  State 
Bank,  87  Minn.  295. 

Where  the  Witness  Beniei  Making 
Statements  in  an  Affidavit  it  is  proper  to 
introduce  them  without  placing  wit- 
nesses on  the  stand  to  prove  that  the 
witness  to  be  impeached  did  make 
such  statements.  Terry  r.  State,  (Tex. 
Crim.  1903)  72  S.  W.  Rep.  382. 

Where  Written  Statement  Is  Loot.  —  1  n 
Lewandowski  v.  State,  (Tex.  Crim. 
1903)  72  S.  W.  Rep.  594,  it  was  held 


to  (he  amount  and  value  of  furniture  that,  in  a   prosecution  for  the  theft  of 

destroyed  by  fire,  the  proper  founda-  blacksmith  tools,  it  was  competent  as 

tion  having  been  laid.     Pentz  v.  Penn-  impeaching    testimony   to    prove    the 

sylvania  F.  Ins.  Co  ,  92  Md.  444.  contents  of  a  written  statement  made 

A   Receipt  for  Money  given  by   the  by  the  prosecuting  witness  to  an  insnr- 

witness.  acting  as  director  and  agent  ance  company  that  all  his  tools  had 

of  a  building  association,  is  competent  been  totally  destroyed  by  fire,  where 

evidence  to  contradict  his  testimony  the  defendant  has  shown  that  the  writ- 

tbat  he  .was   not    so    acting.    Contf-  ten  statement  was  lost. 
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See  note  i. 
Time  iSor  Patting  in  XTideiiM.  —  See  note  6. 
(3)  Proof  of  Former  Testimony,  —  See  note  7. 
993.  See  note  i. 

Depotitioii.  —  See  note  2. 


1.  Steen  v.   Friend,  11  Ohio  even  ihongb  the  coroaer  was  not  legally 

CIr.  Dec.  335;  Watson  r.   Boswell,  25  authorized  to  hold  the  inqaest.  State 

Tex.  Civ.  App.  379.  v,  Dixon.  131  N.  Car.  808. 

Oomplaint  Signed  I17  Attorney  and  Yeri-  Filet  and  Jodgment   in  Another  Oaee 

fled  hyOnardian  ad  Litem.  —A  witness  Incompetent. —  In   an    action   for  per- 

may  b:  impeached  by  his  complaint  bonal  injuries  growing  oat  uf  an  acci- 

for  the  same  cause  of  action,  filed  in  dent  where  a  witness  testifies  that  he 

another  state,  signed  by  bis  attorney  was  not  hurt  in  the  accident,  he  cannot 

and  verified  by  his  guardian  ad  litem,  be  impeached  by  the  introduction  of 

Lee  V,  Chicago,  etc..  R.  Co.,  loi  Wis.  the  record  of  an  action  by* himself  for 

353.  injuries  received  in  the  same  accident. 

Party  Xnst  Have  Anthoriied  Pleading  although    it    is  competent  on    cross- 

or  Hare  Knowledge  of  Its  Allegations.  —  examination  to  show  that  he  had  testi- 

Denison,  etc.,  R.  Co.  v.  Foster,  28  Tex.  fied  differently  in  the  other  trial.  Mony- 

Civ.  App.  578.  han  v,  Detroit,  etc.,  Plank-Road  Co., 

8.  Diseretion  of  Court.  —  A  trial  court  i2q  Mich.  549. 

may,  in  its  discretion,  permit  impeach-  993.     1.  Payne  v.  State,  66  Ark.  545; 

Ing  testimony  to  be  introduced  out  of  Donaldson  v.  Alexander,  (Supm.  Ct. 

the  regular  order  of  time,  and  the  ap-  App.  T.)  29  Misc.  (N.  Y.)  356. 

peltate  court  will  not  control  such  dis-  Teetimony  BeCore  Grand  Jnry.  —  Turner 

cretion   unless  it    has    been    abused,  v.  State,  (Tex    Crim.   1899)  51  S.  W. 

Bryan  v.  State,  (Fla.  1903)  34  So.  Rep.  Rep.  366;  Parker  v.  State.  (Tex.  Crim. 

243.     See  generally  Order  of  Proof.  1901)  65  S.  W.   Rep.   1066,  the  latter 

7.  Morris  v.  State,  124  Ala.  44;  Jones  case  holding  further  that  statements 

V,   State,    120  Ala.   303;    Scheerer    v,  made  before  a  grand  jury  and  reduced 

Goodwin,  125  Cal.  154;  People  r.  Smith,  to  writing  maybe  introduced  in  evi- 

134  Cal.  453:  People  v.  Fitzgerald,  138  dence  to  impeach  a  witness  where  such 

Cal.  39:  Cox  V.  Chicago,  etc.,  R.  Co.,  written  statements  have  been  properly 

?2  111.  App.  15;  Gates  v,  Gilmour,  86  proven  by  one  of  the  grand  jury  and 

II.  App.  215;  State  V.  McDaniel,  39  where  the  proper  predicate  has  been 

Oregon   161;  Pennybacker    v,    Hazle-  laid, 

wood.  26  Tex.  Civ.  App.  183.  The  Clerk  of  the  Grand  Jury  may  be 

Party  as  Witneos.  —  The  rule  applies  called  for  the  purpose  of  impeaching  a 

where  the  defendant  has  testified  on  witness  as   to  inconsistent  testimony 

his    own    behalf,   and    his  testimony  given  before  the  grand  jury.     State  v. 

given  ai  the  preliminary  examination  McPherson,  1x4  Iowa  492. 

may  be  used  to  impeach  him.    Ang-  A  Member  of  a  Coroner's  Jnry  should 

ling  V.  State.  137  Ala.  17.  be  permitted  to  testify  from  his  recol- 

A  Ponndatton  Xnst  Be  Laid  on  cross-  lection  of  the  evidence  Of  a  witness  at 

examination,  as  in  other  cases,  before  an   inquest.     Maxwell  v.  Wilmington 

a  witness  can  be  impeached  upon  any  City  R.  Co.,  i  Marr.  (Del.)  199. 

testimony  on  a  former    trial.     Union  Stenographer  Kay  Bead  If otes. — ^Trenk- 

Square  Nat.  Bank  v,  Simmons,  (N.  J.  mann  v.  Schneider,  (Supm.  Cl  App. 

1899)  42  Atl.  Rep.  489.  T.)  26  Misc.  (N.  Y.)  695;  Stringfellow  r. 

Testimony  Before  a  Grand  Inry  may  be  State,  42  Tex.  Crim.   588.     See   also 

shown  to  impeach  a  witness,  Wooley  Higgins  r.  State,  157  Ind.  58:  O'Don- 

V,  State,  (Tex.  Crim.   1901)  64  S.  W.  nell  v.  Louisville  Electric   Light  Co., 

Rep.  1054;    and  the  procedure  is  the  (Ky.  1900)  55  S.  W.  Rep.  203.     Compart 

same  as  that  to  be  followed  when  it  is  Overtoom  v.  Chicago,  etc.,  R.  Co..  181 

sought  to  contradict  him  by  his  state-  III.  323. 

ments  made  anywhere  else,  Looney  v,  8.  Overtoom  v,  Chicago,  etc.,  R.  Co.. 

People.  81  III.  App.  370.  181  111.  323  (deposition  before  a  coroner); 

Tastimony  OiTon  Before  a  Coroner  is  Desbecker  v.  Cauffman,  169  N.  Y.  547; 

conioeient  for  the  purpose  of  impeach-  Galveston,  etc.,  R.  Co.  v,  Thompson, 

ment,  Sute  v,  Gatlin,   170  Mo.    354;  (Tex.  Civ.  App.  1898)  44  S.  W«  Rep.  8. 
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91I3.  MisutM  of  Tottimony.  —  See  note  3. 

904.  c.    Materiality   of  Evidence  — (i)  In  General.-^ 
See  note  i. 

BefrMhing  Xomory.  —  A  noiary  befort  v,  Dubose,   125  Ala.  443;    Parnell  v. 

whom  a  deposition  was  taken  who  has  State,  129  Ala.  6. 

made  an  accurate   copy  thereof   may  California.  —  People  v.  Dice,  120 Cal. 

refresh  his  memory   from   such   copy  189;    Crusoe  v,  Clark.   127  Cal.   341; 

and  testify  to  statements  made  in  the  Steen  v.  Santa  Clara  Valley  Mill,  etc., 

original  deposition  for  the  purpose  of  Co.,  134  Cal.  355. 

contradiction,  if  the  original  deposition  Connecticut.  —  Barlow   Bros.   Co.   v. 

is  in   the   possession   of   the  opposite  Parsons,  73  Conn.  696. 

party  and  cannot   be  produced  at  the  Florida.  —  Mercer  v.  State,  41  Fla. 

trial,  even  though   the  deposition  was  279;  Myers  t/.  State, 43  Fla.  500;  Fields 

taken   on    the   trial   of    another  case.  v.  State,  (Fla.  1903)  35  So.  Rep.  185. 

Sprgal  V,  Krag-Reynolds  Co..  21  Ind.  Georgia.  —  Phcenix  Ins.  Co.  v.  Gray, 

App.  205  107  Ga.  iio;  Hudgins  v,  Bloodworth, 

Explaining    Xatter    in    Deposition.—  109  Ga.  197;  Tiller  v.  State,  in  Ga.  840. 

Where    the    plaintiff's     deposition    is  Illinois.  —  East  Dubuque  t/.  Burhyte, 

introduced  to  contradict  oral  testimony  173  111.  553. 

given   on   the  trial,  the  plaintiff  may  Indiana,  —  Barton  v.  State,  154  Ind. 

properly   explain    that   the  deposition  670:  Miller  v.  Coulter,   156  Ind.  290; 

was  incomplete  by  reason  of  the  failure  Dehler  r.  State,  22  Ind.  App.  383. 

of  the  notary   to    include    statements  Iowa.  —  Botkin  tr.  Cassady,  106  Iowa 

made   therein   at   the   time  of  laking.  334;  Pearl  v.  Omaha,  etc.,  R.  Co.,  115 

Missouri,  eir.,  R.  Co.  f.  Walden.  (Tex.  Iowa   535;    Sheldon    v.    Bigelow,   118 

Cit^.  App.  1898)  46  S.  W.  Rep.  87.  Iowa   586;    State    v.  Sheridan.    (Iowa 

993.  8.  Payne  v.  State,  66  Ark.  545;  1903)  96  N.  W.  Rep.  730. 

WilsDn  V.  Com.,  (Ky.   1900)  54  S.  W.  Kentucky.  —  Nicholsons.  Dunn, (Ky. 

Rep.  946;  Stale  7/.  Bartmess,  33  Oregon  1899)  52  S.   W.   Rep.  935;  Roberts  v. 

no    (stenographic    notes).      See    also  Johnson,  (Ky.  1901)  64  S.  W.  Rep.  526; 

People  V.  Glaze,  139  Cal.  154,  holding  Feltner  v.  Com.,  (Ky.  1901)  64  S.  W. 

inadmissible   a  typewritten  document'  Rep.  959. 

purporting  to  be  a  report  of  the  wit-  Louisiana.  —  State  v.  Haab,  105  La. 

ness*s  oral  declaration  and  taken  down  Ann.  230. 

by  another.  Minnesota.  —  Towle    v.    Sherer,    70 

Certifloate  of  Completonoii.  —  A  tran-  Minn.  312. 

script  of  the  evidence  of  a  witness  in  a  Mississippi.  —  Jeffries    v.    State,    77 

former  trial  is  incompetent  to  impeach  Miss.  757. 

him  unless  it  appears  from  the  ceitifi-  Missouri.  —  State  v.  Grant,  144  Mo. 

cate  of  verification  thereof  that  it  con-  56;  Hamburgers.  Rinkel,  164  Mo.  398; 

tains  the  whole  of  the  shorthand  notes  Roe  v.  Versailles  Bank,  167  Mo.  406. 

of  the  testimony  of  such  witness.    Con-  Montana. -^SxaXt  v.  Spotted  Hawk» 

nell  V.  Connell.  119  Iowa  602.  22  Mont.  33. 

Improper  Use  of  Minntes  Bdiore  Grand  Nebraska.  —  George    Burke    Co.    r. 

Jury.  —  It  is  improper  for  the  state  to  use  Fowler,  (Neb.  1903)  93  N.  W.  Rep.  760. 

a  paper  containing  the  testimony  of  a  New  York.  —  Schilling  v.  Smith,  76 

witness  before  the  grand  jury,  either  N.  Y.  App.  Div.  464;  People  v.  Van 

for  the  purpose  of  impeaching  its  own  Tassel,  156  N.  Y.  561,  affirming  7fi  N« 

witness,  or  for  testing  his  memory  with  Y.  App.  Div.  445;  People  t^.  Brooks, 

a  view  of  impeaching  him,  or  for  the  131  N.  Y.  321. 

purposes  of  intimidation  of  the  witness.  North  Carolina.  —  Carr  v.  Smith,  129 

If  it  is  used  as  the  basis  of  the  cross-  N.  Car.  232. 

examination  of  the  state's  own  witness.  North  Dakota.  —  Becker  v.  Cain,  8 

and  the  use  of  it  is  refused  to  the  de-  N.  Dak.  615. 

fend %nt,  this  is  improper  also.     Brown  Pennsylvania. —  Com.    v.   Craig,    19 

V.  State.  42  Tex.  Crim.  176.  Pa.  Super.  Ct.  81;  Trussell  v.  Western 

994.  1.   Alabama.    —   Morrow    v.  Pennsylvania  Gas.  Co.,  20  Pa.  Super. 
Campbell,  118  Ala.  330;  Beall  v.  Fol-  Ct.  423. 

mar,  122  Ala.  414;  Ragland  v.  State,  Rhode  Island.  —  See  Stone  v.  Lang- 

135  Ala.  12;  Bessemer  Land,  etc.,  Co.  worthy,  30  R.  I.  60a. 
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90S.  See  note  i. 

996.  See  note  i. 

TMt  M  to  VlMthMT  lUttor  If  OoUaUnl. 

997.  (2)  Interest y  Bias^  and  Hostility, 


See  note  2. 
See  notes  i,  2. 


Texas,  —  Harriogton  v,  Claflin,  28 
Tex.  Civ.  App.  icw;  Mitchell  v.  State, 
38  Tex.  Crim.  170:  Taylor  v.  Slate,  38 
Tex.  Crlm.  552;  Merrtit  v.  State,  39 
Tex,  Crim.  70;  Hoy  v.  State,  39  Tex. 
Crim.  340;  Ek>atrighl  v.  State,  42  Tex. 
Crim.  442;  Cogdell  v.  State,  43  Tex. 
Crim.  178:  Welch  v.  Stale,  (Tex.  Crim. 
1898)  46  S.  W.  Rep.  812;  Croft  v.  Smith, 
(Tex.  Civ.  App.  1899)  51  S.  W.  Rep. 
1089;  Floarnoy  v.  State,  (Tex.  Crim. 
1900)  59  S.  W.  Rep.  902;  Lankster  v. 
State,  (Tex.  Crim.  1902)  72  S.  W.  Rep. 
388;  Smye  v,  Groesbeck,  (Tex.  Civ. 
App.  1902)  73  S.  W.  Rep.  972:  Texas, 
etc.,  R.  Co.  V,  Meeks,  (Tex.  Civ.  App. 
1903)  74  S.  W.  Rep.  329;  Garcia  v, 
Suie,  (Tex.  Crim.  1903)  74  S,  W.  Rep. 
916;  Gulf,  etc.,  R.  Co.  V,  Brown,  (Tex. 
Civ.  App.  1903)  76  S.  W.  Rep.  794: 
Drumm-rlato  Commission  Co.  v. 
Union  Meat  Co..  (Tex.  Civ.  App.  1903) 
77  S.  W.  Rep.  634. 

Queftions  Bdlatiye  to  Interest,  oto.,  Hot 
Imiiiaterial.— Questions  touching  in- 
terest, motives,  animus,  or  the  status 
of  the  witness  to  the  suit  or  parties  to 
it  are  not  collateral  or  immaterial.  It 
is  not  within  the  discretion  of  the  court 
to  exclude  such  matter.  Bryan  v.  State, 
41  Fla.  643.  See  also  Wallace  v.  State, 
41  Fla.  547;  Eldridge  v.  State,  27  Fla. 
162. 

9M,  1.  State  v.  Summer,  55  S.  Car. 
3a  per  Mclver,  C.  J.,  dissenting,  and 
citing  lo  Encyc.  of  Pl.  and  Pr.  295. 
See  also  the  following  cases. 

Alabama,  —  Naugher  v.  State,  116 
Ala.  463;  Titus  V.  State,  117  Ala.  16; 
Carter  v.  State,  133  Ala.  160. 

California,  —  Trabing  v.  California 
Nav.,  etc.,  Co.,  121  Cal.  137;  People  v, 
Rodriquez,  134  Cal.  140. 

Florida,  —  Stewart  v.  State,  42  Fla. 

591- 
/llinots.-^Vfaters  v.  West  Chicago 

St.  R.  Co.,  loi  111,  App.  265. 

Indiana,  —  Hinkle  v.  State,  157  Ind. 

237. 
ICentueky, — Justice    v.    Com.,  (Ky. 

1898)  46   S.  W.   Rep.  499:    Nicely  v. 

Com.,  (Ky.  1900)  58  S.  W.  Rep  995. 

Louisiana.  —  State  z',  Wiggins,  50  La. 
Ann.  330. 

Maryland,  —  Baltimore    City    Pass. 


R.  Co.  V.  Taoner,  90  Md.  315:  Berry 
V.  Safe  Deposit,  etc.,  Co.,  96  Md.  45. 

Massachusetts,  —  Merrigan  v.  Hall. 
175  Mass.  508. 

Montana,  —  Buliard  v.  Smith,  28 
Mont.  387. 

Nebraska,  —  George  Burke  Co.  r. 
Fowler,  (Neb.  1903)  93  N.  W.  Rep.  760. 

AVw  Hampshire,  —  Willard  v,  Sulli- 
van. 69  N.  H.  491. 

Nevf  Jersey,  —  Bullock  v.  State,  65 
N.  J.  L.  557. 

New  York,  —  Seipp  v.  Dry  Dock, 
etc.,  R.  Co..  45  N.  v.  App.  Div.  489; 
Deutschmann  v.  Third  Ave.  R.  Co.,  78 
N.  Y.  App.  Div.  413;  Pfeffer  v.  Stein. 
26  N.  Y.  App.  Div.  535;  Meyer  v.  Sub- 
urban Home  Co.,  (Supm.  Ct.  App.  T.) 
25  Misc.  (N.  Y.)  686. 

North  Dakota,  —  Becker  v,  Cain,  8 
N.  Dak.  615. 

Oregon,  —  State  v.  Deal,  41  Oregon 

437. 

Tennessee,  —  Brown    v.    Odill,    104 

Tenn.  250. 

Utah,  —  State  v,  Haworth,  24  Utah 

398. 

Vermont,— Qi^^f^  r.  Willis,  71  Vu 
313:  Lynds  v,  Plymouth,  73  Vt.  216. 

UniUd  States,  —  Safter  v,  U.  S.,  (C. 
C.  A.)  87  Fed.  Rep.  329. 

996.  I.  Shannon  v,  Castner,  21  Pa. 
Super.  Ct.  294:  Guinn  v.  State,  (Tex. 
Crim.  1901)  65  S.  W.  Rep.  376.. 

8.  Garner  v.  State,  76  Miss.  515; 
George  Burke  Co.  v.  Fowler,  (Neb. 
1903)  93  N.  W.  Rep.  760;  State  v.  Shep- 
pard,  49  W.  Va.  582. 

397.  1.  Paradise  v.  State,  131  Ala. 
26;  Bryan  v.  State,  41  Fla.  643:  Stewart 
V,  State,  42  Fla.  591 ;  Daniel  e^.  Slate. 
103  Ga.  202;  Gallagher  v.  Kingston 
Water  Co.,  164  N.  Y.  602.  affirming  25 
N.  Y.  App.  Div.  82;  Gumby  v.  Metro- 
politan St.  R.  Co.,  65  N.  Y.  App.  Div. 
38;  Hayes  v.  Smith,  62  Ohio  St.  161; 
Cox  V.  Missouri,  etc.,  R.  Co.,  20  Tex. 
Civ.  App.  250:  Mitchell  v.  State,  38 
Tex.  Crim.  170;  Red  v.  State,  39  Tex. 
Crim.  414;  Smith  v.  State,  (Tex.  Crim. 
1902)  68  S.  W.  Rep.  267;  Taylor  r.  U. 
S.,  (C.  C.  A.)  89  Fed.  Rep.  954. 

A  FonndaUon  Xnit  Bo  Xado,  as  in 
other  cases,  in  order  to  show  bias,  feel- 
ing, or  partiality.     Galveston,  etc.,  R. 
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908«  See  note  i. 

(3)  Matters  of  Opinion,  —  See  note  3. 
999.  4.  Material  Additions  to  Former  Statement.  —  See  note  2. 

5.  Attacking  Bepntation  of  Witness  —  ^.  In  General.  — 
See  note  3. 
SOO.  See  note  i. 

Co.  V.  La  l*relle.  22  Tex.  Civ.  App.  593.  ers  v.  Com.,  no  Ky.  386;  Ross  z\  Com., 
But  see  Aurora  z/.  Scott,  82  III.  App.  (Ky.  1900)  55  S.  W.  Rep.  4;  Com.  v, 
616,  wherein  it  was  held  that  cross-  Nelson,  180  Mass.  83;  Continental  Nat. 
examination  of  a  witness  is  not  neces-  Bank  v.  Nashville  First  Nat.  Bank,  108 
sary  in  order  to  show  interest,  and  that  Tenn.  374;  Morton  v.  State,  43  Tex. 
where  an  affidavit  for  a  continuance  Crim.  533;  Vann  v.  Stale,  (Tex.  Crim. 
has  been  read  as  to  what  an  absent 
witness  would  testify  if  present,  he 
may  be  discredited  by  shoiving  his 
interest  in  the  suit. 


1903)  77  S.  W.  Rep.  813.  But  see 
Central  of  Georgia  R.  Co.  v.  Trammell, 
114  Ga.  312,  holding  that  in  an  action 
to  recover  damages  against  a  railroad 
WheM  the  Hostility  of  the  Wltneu  Is  for  property  destroyed  by  sparks  from 
Admitted  he  cannot  be  impeached  by    the  defendant's  engine,  where  a  wh- 


showing  some  statement  made  by  him 
indicative  of  his  animus.  Jennings  v. 
State,  42  Tex.  Crim.  78.  Compare  Red- 
dick  V,  State,  (Tex.  Crim.  1898)  47  S. 
W.  Rep.  993,  holding  that  where  a  wit- 
ness admitted  thai  he  had  made  certain 
statements  showing  his  animustowards 
the  defendant,  and  qualified  the  admis- 
sion by  reciting  that  he  was  angry 
with  the  defendant  at  the  time,  and 


ness  testifies  to  facts  which  tended  to 
show  that  the  locomotive  did  not  cause 
the  fire,  the  proper  predicate  being  laid, 
the  witness  might  be  impeached  by 
proof  that  on  a  previous  occasion  he 
had  expressed  a  very  decided  convic- 
tion, whethe-r  founded  on  sufficient 
reasons  or  not,  that  the  fire  was  caused 
by  sparks  from  the  defendant's  engine. 
309.    2.  Perkins    v.    Territory,    ro 


could  net  remember  whether  he  had  Okla.  506,  citing  10  Encyc.  of  Pl.  and 

made  other  statements  afterwards  to  Pr.  299. 

the  same  effect,  but  that  he  might  have  When  Additions  Vot  Oroand  for  Dis- 
done  so.  it  was  competent  to  show  that  orediting.  —  The  mere  fact  that  a  wit- 
he made  similar  statements  showing  ness  for  the  state  gives  evidence  of  ad- 
illwill  towards  the  defendant,  at  other  ditional  facts  not  stated  by  him  at  an 
times,  and  when  he  was  not  enraged  inquest  before  a  coroner,  where  it  is 


against  him. 

Proof  of  Entire  Statement.  —  Where  a 
witness  for  the  state  dsnied  on  cross- 
examination  that  she  had.  at  a  time 
and  place  given,  made  the  statement 
that  if  the  defendant  would  act  like  a 
gentleman  with  her  in  her  son's  case, 
she  would  act  like  a  lady  in  his  case, 
but  that  if  he  didn't  do  so,  she  would 
be  damned  if  she  didn't  send  him  to 
the  penitentiary  in  three  weeks,  it  was 
held  to  be  competent  to  prove  her  state- 
ment in  its  entirety,  including  the 
words  '*  I'll  be  damned  if  I  don't  send 
him  to  the  pen  in  three  weeks  "  as 
such  statement  tended  to  show  bias, 
interest,  or  corruption  on  the  part  ot  the 
witness.     Dean  v.  State,  78  Miss.  360. 

997,  9.  Perkins  v.  Terriiory,  10 
Okla.  506  \citin2  10  Encyc.  of  Pl.  and 


not  shown  that  the  witness  was  ques- 
tioned on  the  point  before  the  coroner, 
does  not  authoiize  the  district  attorney 
to  attempt  to  discredit  him.  State  v, 
Robinson,  52  La.  Ann   616. 

8.  Where  the  Defendant  Testiiloi  in  his 
own  behalf,  his  bad  reputation  for 
truth  may  be  shown  in  rebuttal.  Fields 
V.  Slate  121  Ala.  16;  People  u.  Prather, 
120  Cal.  660;  People  v.  Reed,  (Cal.  1898) 
52  Pac.  Rep.  835;  State  v,  McLain,  92 
Mo.  App.  456. 

300.  1.  Lodge  v.  State,  122  Ala.  97; 
Slate  7'.  Prins.  117  Iowa  505;  Smith  p. 
Com.,  109  Ky.  685;  Justice  v.  Com  , 
(Ky.  1898;  46  S.  W.  Rep.  499;  Slate  v. 
Guy.  106  La.  8;  Shaeffer  v.  Missouri 
Pac.  R.  Co.,  98  Mo.  App.  445;  State  v. 
Pollard,  174  Mo.  607. 

By  Statute.  —  Bergstrand   v.   Town- 


5  [citin, 

Pr,  297];  Webb  v.  State,  (Tex.  Crim.  send,  70  Ark.  600. 

1900)  58  S.  W.  Rep.  82.  In  California.  —  People  v.  Silva,  121 

90S,     1.   Richardson    v.    State,    90  Cal.  668.     See  also  People  v,  Prather, 

Md    109.  120  Cal.  660;  State  z/.  Anthony,  6  Idaho 

3.  Myers  v.  State,  43  Fla.  500;  Pow-  383. 
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300.  BtttflT  moto.  —  See  note  2. 

tt03.  *.  Examination  OF  Impeaching  Witness— (i)  Direct 

Examination.  —  See  notes  i,  2. 

505.  (2)  Cross-examination,  —  See  note  2. 

504.  c.  Requisite  Knowledge  of  Impeaching  Witness. 

—  See  notes  i,  2. 

SOS.  Perwmal  KnowMge  of  Bopatotion.  —  See  note  I. 

506.  d.  Time  and  Place  of  Acquiring  Reputation  — 

PlftM.  —  See  notes  2,  3. 

TinM.  —  See  note  4. 
S07«  See  note  2. 

EemoU  ETidtnia  —  Leng^th  of  Timo.  —  See  note  4. 

505.  See  note  i. 


S.    Swranson    v,   Andrus«  84  303.    S.  Bohlmaa  v.  State,  13$  Ala. 

MJna.  \t&\ciHng  10  Encyc.  of  Pl.  and  45;  Dowis  v  Black,  90  lU.  App.  167: 

Pr.  300];  Fyle  V.  Picrcy,  122  Cal.  383;  State  v.  Pipes,  65  Kan.  543. 

Stale  r.  Jones,  (Del.  1902)  53  Atl.  Rep.  M4.    1.  Sepatation  Among  Bntlaeit 

858;  Hoflman  v.  State,   93   Md.   388;  Auociates  Only.  — A  witness  should  not 

Com.  V,  Payne,  205  Pa.  St.  loi;  Lock-  be  permitted  to  testify  to  the  general 

lin  V,  State,  (Tex.  Crim.  1903)  75  S.  W.  reputation  of  a  party  when  bis  knowl- 

Rep.  305.  edge  of  such  reputation  is  confined  to 


1.  McAlpine  v.  State,  117  Ala.  what  it  is  **  among  his  business  asso* 

93;  McCleiian  v.  State,   117  Ala.  140;  elates,"  and  when  he  answers  that  he 

Barnwell  v.   Hannegan,   105  Ga.  396;  does  not  know  ii  **  as  to  his  general 

Doner  v.  People,  92  111.  App.  43;  State  associates."     Bonapart  v.  Thayer,  95 

V,  Bo>d,  (Mo.  1903)  76  S.  W.  Rep.  979:  Md.  548. 

Sweet  t'.  Gilroour,  52  S.  Car.  530:  While  2.  Suite  :'.  Haines,  160  Mo.  555. 

V.   Houston,  etc.,  R.  Co.,  (Tex.  Civ.  3M.    I.  Meyer  v.  Suburban  Home 

App.  1898)  46  S.  W.  Rep.  382;  State  v,  Co..  (Supm.  Ct.  App.  T.)  25  Misc.  (N. 

Marks,  16  Utah  204;  Cunningham  v.  Y.)  686. 

Underwood,  53  C.  C.  A.  99,  in  which  306.    2.   Faulkner    v.    Gilbert.    61 

last  case  it  was  held  not  to  be  neces-  Neb.  602;  Ramsey  r^.  State,  (Tex.  Crim. 

sary  that  a  character  witness  shall  be  1901)  65  S.  W.  Rep.  187. 

able  to  testify  that  he  knows  what  a  Be^ntation  at  Flaoe  of  Employmont.  — 

majority,  or  any  particular  number,  of  Where  a  party  whose    reputation    is 

persons  conversant   with    the   person  being  attacked  lives  in  one  place  and 

inquired  about  say  about  him.  works  in  another,  a  witness  who  knows 

Tho  Xere  Fact  that  a  Witness  Knows  his  general  reputation  where  he  works, 

tho  Party  Attacked  does  not  imply  that  but  does  not  know  it  where  he  lives, 

he   knows  the  general   reputation  of  is  competent  to  testify.     Atlantic,  etc.. 

such  party.     Sturm wald  v,  Schreiber,  R.  Co.  v,  Reynolds,  117  Ga.  47. 

6q  N.  Y.  App.  Div.  476.  8.  State  v*  McLoughlin,  149  Mo.  19. 

CnringObjectionableQuootion.  —  If  the  4.  Thrawley  v.  State,  153  Ind.  375: 

answer  of  the  witness  shows  a  knowl-  Faulkner  v,  Gilbert,  61  Neb.  602;  Fos- 

edge  of  the  general  reputation  of  the  sett  v.  State,  41  Tex.  Crim.  400;  Rob- 

person  attacked,  it  will  not  be  error  to  btnsr/.  Ginnochio,  (Tex.  Civ.  App.  1898) 

allow  the  question  to  stand  although  45  S.  W.  Rep.  34;  State  v,  Marks,  16 

it  fails  to  require  a  statement  of  such  Utah  204. 

knowledge.     White  v,   Houston,  etc.,  307.    2.  State  v.  Miller,  156  Mo.  76. 

R.  Co.,  (Tex,  Civ.  App.  1898)  46  S.  W.  4,  Bergstrand  v,  Townsend,  70  Ark. 

Rep.  382.     See  to  the  same  effect  Peo-  600;  Lake  Lighting  Co.  9.  Lewis,  29 

pie  V.  Roberts,  122  Cal.  377.  Ind.  App.  164;  McGutre  r.   Kenefick, 

2.  Barnwell   v.   Hannegan,  105  Ga  in  Iowa  147;  Shuster  v.  State,  62  N. 

396;  Dowie  V,  Black,  oo  111.  App.  167;  J.  L.  521;  Slate  t.   Knight,   118  Wis. 

State  V,   Polhemus,  65  N.  J.   L.  387;  473 

Sweet  V.  Gilmore,  52  S.  Car.  530;  State  308.    1.  Evidsnoe  Hold Admianble.  — 

f/.  Marks,  16  Utah  204.     Bat  see  State  Evidence  to  show  the  reputaiion  of  a 

V,  Coates,  22  Wash.  601.  witness  for  truth  and  veracity  in  a  com- 
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S08.  e.  Particular  Acts  of  Misconduct.  —  See  note  2. 

309.  /.  Particular  Traits  of  Character  —(i)  When  Not 

Material  to  Issue  —  Gentral  Bvlo.  —  See  note  l. 
.310«  AModation  with  Ltwd  Wooi«n.  —  See  note  I. 

munity  where  he  resided  for  eight  or  N.  Y.  337;  Meyer  v.  Suburban  Home 

nine  months  before  giving  his  depo-  Co.,  (Supm.  Ct.  App.  T.)  as  Misc.  (N. 

siu'on  is  competent  in  the  absence  of  Y.)  686. 

proof  of  any  permanent  residence  at  Rhode  Island.  —•  Kolb  v.    Union  'R. 

any  particular  place  since  he  removed  Co.,  33  R.  I.  73. 

therefrom.   Schoep  v,  Banlcers  Alliance  South  Carolina,  —  Sweet  v.  Gilmore, 

Ins.  Co.,  104  Iowa  354.  52  S.  Car.  530. 

A  general  reputation  established  and  Texas.  —  Forrester  v.  State,  38  Tex. 

existing  tweniy-two  months  before  the  Crim.  245;  McCray    v.  Suie»  38  Tex. 

trial  is  not  so  remote  as  to  be  inadmis-  Crim.  609. 

sible  on  that  ground  alone.     Sute  v,  Washington.  —  Stale  v.   Coaies,   22 

Knight,  118  Wis.  47^.  Wash.  601. 

STia^noeHaldTooSemoto.  — Evidence  On  CroismTamlnatian  particular  facts 

of  the  general  reputation  of  a  witness  may   be   brought  out.    Sweet  v,  GiJ. 

in  a  place  where  he  had  ceased  to  be  a  more,  53  S.  Cur.  530. 

resident  seven  years  before  the  trial  is  Whm  Xvidnoe  of  Otli«r  Crimas  Xay  Be 

admissible  unless  it  appears  that  he  Shown.  —  Evidence  of  other  crimes  is 

had  not  maintained  a  residence  else-  admissible    only     where    such    other 

where  in  ihe  meantime.     McGulre  v.  specific  offenses  have  a  tendency  to 

K:n;:6ck,  III  Iowa  147.  shed  light  on  the  particular  offense  at 

Other  periods  held  to  be  too  remote  issue.     State  t/.  Vandiver,  149  Mo.  502. 

are  as  follows:    Twenty  years,  Dyer  InSouthCaroliaa  it  has  been  held  that, 

V,  State,  (Tex.  Crim.  1903)  77  S.   W.  while  it  is  error  to  allow  testimony  to 

Rep.  456;  eighteen  years,  Shuster  v,  particular  facts,  the  case  being  on  the 

State,  62  N.  J.  L.  531;  fifteen  or  seven-  equity  side  of  the  court,  it  would  not 

teen    years,    Bowers    r.   State,    (Tex.  be  remanded  for  a  new  trial,  b^jit  other 

Crim.   1903)  71  S.  W.  Rep.  384;  four  exceptions  taken  might  be  considered 

years.   Miller  v.   NfiHcr,   187    Pa.   St.  as  if  such  testimony  had  not  been  ad- 

572.  mitted.    Sweet  v.  Gilmore,  53  S.  Car. 

As  to  tlM  Longth  of  Aoqnalntaiieo  with  530. 

a  witness  which  will  justify  testimony  Proof  that  the  Witnois  Em  a  Loathsomo 

of  his  general  reputation,  see  Am.  and  Disoaso  is  not  admissible  to  attack  his 

Eng.   Encyc.   of   Law  (3d   ed.).    titles  credibility.     Herod  v.  State,  41  Tex. 

Character  (f«  Evidence)-,    Witnesses.  Crim.  597. 

308.      9.    California.  —  People    v.  300.     1.  State  v.  Guy,   106  La.   8; 

Silva,  131  Cal.  668;  Matter  of  James,  Houston,  etc.,  R.Co.  v.  Runnels,  (Tex. 

124  Cal.  653;    People   v.  Harlan,   133  Civ.   App.   1898)  46  S.   W.   Rep.   394. 

Cal.    16;   Steen  v.  Santa  Clara  Valley  reversed  on  other  grounds  92  Tex.  305; 

Mill.  etc..  Co.,  134  Cal.  355.  State  v.  Marks.  16  Utah  204. 

Florida.  —  Mercer  v.  State,  40  Ha.  Sepiitation  lor  Honsoty  Hot  Opon  to  Xb- 

216.  qairy.  —  Calkins  v.  Ann  Arbor  R.  Co., 

/fa^tf.  —  State  v.  Anthony,  6  Idaho  iiq  Mich.  312. 

3^3-  AMoeiation  with  a  Xaa  of  Bad  Charaotor 

Iowa.  —  Slate  r.  Roscum,  119  Iowa  cannot   be  shown  for  the  purpose  of 

330  impeachment.     Western,  etc.,  R.  Co. 

Kentucky '  —  Hensley  v.  Com.,  (Ky.  v.  Vaughan,  113  Ga.  354. 

190:))  74  S.  W.  Rep.  677;  Harris  v.  Com  .  Street  Loafer.  —  Evidence  that  a  wit- 

(Ky.  1903)  74  S.  W.  Rep.  1044.  ness  is  a  common  street  loafer  and  a 

Louisiana.  —  State  v.  Guy,  106  La.  8;  **  bum  **  is  incompetent  to  Impeach  for 

State  V.  Frank,  109  La.  131.  veracity.     White  v,  Houston,  etc..  R. 

Maryland.  —  Hoffman    v.    State,   93  Co..  (Tex.  Civ.   App.   1898)  46  S.  W. 

Md.  388.  Rep.  382.     See  also  Drve  v.  State,  (Tex. 

Michigan.  —  McGee  r.  Baumgartner,  Crim.  1900)  55  S.  W.  Rep.  65. 

121  Mich.  287.  310.    1.  Hudson  v.  State,  41  Tex. 

Ne'M  York.  —  People  v.  Dorthy,  156  Crim  453. 
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3 10.  Fiuak  Witnan  —  diMtity.  —  See  notes  2,  3,  4. 

31 1.  In  BMUrdy  Caae.  —  See  note  3. 
SnaktuiMt,  £u.  —  See  notes  5,6,  7. 

313*  (2)   When  Material  to  Issue  —  Wli«r«  Proseeiitrix  li  uder  Agt 
•f  CoBMBt.  —  See  note  3. 
314.  g.  Conviction  of  Infamous  Crime.  — See  note  2. 

Vaton  of  Crime.  —  See  note  3. 
31ff«  See  notes  i,  2. 

Indietaent  or  Arrest.  —  See  notes  3,  4. 

SM«    S.  Suther  v.  State,   118  Ala.  70  S.  W.  Rep.  644,  citing  Howard  v, 

88;    People    v.    Harlaa,   133  Cal.    16;  Com.,  no  Ky.  356. 

State  V,  Hilberg.  22  Utah  27.  Beeord  of  CooTietloiL  —  In    Texas  an 

5.  McCray  v.  State,  38  Tex.  Crim.  authenticated  copy  of  the  indictmeot, 
609:  Guinn  v.  State,  (Tex.  Crim.  1901)  conviction,  and  sentence  of  a  witness 
6s  S.  W.  Rep.  376;  Hall  v.  State,  43  in  another  state  for  felony  is  inad- 
Tex.  Crim.  479,  the  last  case  holding  missible  as  evidence  for  the  purpose  of 
that  a  witness  may  be  aslced  on  cross-  discrediting  him  in  a  civil  action, 
examination  if  she  is  m  common  prosti-  •  Missouri,  etc.,  R.  Co.  r.  De  Bord,  ai 
tute,  but  the  party  asking  will  be  bound  Tex.  Civ.  App.  691.  But  compart 
by  her  answer  and  may  not  call  other  Palmer  v.  Cedar  Rapids,  etc.,  R.  Co., 
witnesses  to  impeach  her  testimony  or  113  Iowa  442. 

disprove  her  answer.  S.  Smith  v.  State,  129  Ala.  89;  Maizeo- 

4.  McVey    v.    State,    55    Neb.    777.  bau^h  v.  People,  194  III.  108;  Burke 

Compare  Sitton  v.  Grand  Lodge,  etc.,  v,  Stewart,  81  III.  App.  506;    Daxan- 

84  Mo.  App.  208,  wherein  it  was  held  beklar  v.    People,  93    111.   App.   553; 

that  the  general  reputation  of  a  female  Welch  v.  Com.,  no  Ky.  105.    See  also 

witness  for  chastity  might  be  shown  Ashcraft  v.  Com.,  (Ky.  1901)  60S.  W« 

by  way  of  impeachment.  Rep.  931. 

Sll.    S.  Bell  V,  State,  124  Ala.  94:  Knst  Be  ftnr  Felony.  —  People  v.  War- 

Dehler  v.  State,  22  Ind.  App.  383.  ren,  134  Cal.  202;  People  9.  Ward,  134 

6.  Hoffman  v.  State,  93  Md.  388;  Cal.  301;  Sute  v.  Anthony,  6  Idaho 
State  &.  Gran!,  144  Mo.  56.  383;  Young  Men's  Christian  Asm>c.  v. 

6.  Boikin  v.  Cassady,  106  Iowa  334;     Rawlings.  60  Neb.  377. 

State  V    King,  88  Minn.  175;  McCray        Judgment  of  Conviction  of  Petty  TlMft 
V,  State,  38  Tex.  Crim.  609.  Insnffioient.  — Herring    v.    Patten,    18 

7.  Stephens  v.  Com.,(Ky.  1898)47  S.     Tex.  Civ,  App.  147. 

W.  Rep.  229;  Kuenster  v.  Woodhouse,  315«    1.  Roberson  v.  State,  40  Fla. 

loi  Wis.  216.  509:   State  r.   Howard,   102   Mo.    142; 

313.    8.  People  v.  Bene,   130  Cal.  State  v.  Henson,  66  N.  J.  L.  601. 

159;    People  V.   Harlan,   133   Cal.    16;  Gambling.  —  In  if/fj j<7Mri,  under  Rev. 

Slate  r/.  Hilberg,  22  Utah  27.  Stat.   Mo.  ^1899),  §  4680,  a  conviction 

814.    2.  Smith  z/.  State,  129  Ala.  89;  for  gambling  maybe  proved  10  affect 

Shaw  V.  State,  102  Ga.  660;  Roberson  the  credibility  of  a  witness.     State  v. 

V,  State,  40  Fla.  509;  Looney  v.  People,  Thornhill.  174  Mo.  364;  State  v.  Bliti, 

81  111.  App.  370;  Wilson  V,  Com.,  (Ky.  171   Mo.  530.  overruling  on  this  point 

1901)  64  S.  W.  Rep.   457;  Mitchell  ».  State  v.  Grant,   144  Mo.  56;  State  v. 

Com.,  (Ky.  I90i>  64  S.  W.    Rep.   751;  Prendible,   165   Mo.  329,  and  State  r. 

O'Connell    v.    Dow.    182    Mass.   541;  Manning,  87  Mo.  App.  78.     See  also 

McCray  v.  State.  38  Tex.  Crim.  609;  Chouteau  Land,  etc.,  Co.  v,  Chrismao, 

Stanley  v.  State,  (Tex.  Crim    189S)  44  172  Mo.  610. 

S.  W.  Rep.  519;  State  v,  Champoux,  2.  See  Andrews  r.  State,  118  Ga.  i: 

(Wash.  1903)  74  Pac.  Rep.  557.     Com-  Young  v.  State,  (Tex.  Crim.  1901)60  S. 

pare  Combs  fa  State,  (Tex.  Crim.  1899)  W.  Rep.  767. 

49  S.  W.  Rep.  585.  8.  Stanley  r.  i€tna  Ins.  Co.,  70  Ark. 

The  Method  of  impeaching  a  witness  107:  Welch  v.  Com.,  no  Ky.  105;  Ash- 
on  the  ground  that  he  has  defaulted,  craft  v.  Com.,  (Ky.  1902)68  S.  W.  Rep. 
or  has  been  guilty  of  embezzlement,  is  847;  Bonaparte  v.  Thayer,  95  Md.  548: 
to  prove  bis  conviction  under  such  Willson  v.  Eveline,  35  N.  Y.  App.  DJf. 
charge.     Powers  v.  Com.,  (Ky.  1902)  92;  Hirschman  v.  Cohn,  38  N.  Y.  App. 
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316.  Baoord  Ii  Bast  BridMiM.  —  See  notes  I,  2,  3. 

6.  Impeaohment  of  One't  Own  Witness  —  a.  In  General. 
^—  See  note  4, 

Div.  351;  Burroughs  7/.  Strauss,  4B  N.  Howard,  103  Mo.  143.    See  also  Bala 

Y.  App.   Diir.  584;  Casey.Swasey  Co.  v.  State,  38  Tex.  Grim.  635. 

V.  Virginia  State  Ins.  Co.,  (Tex.  Civ.  316.    1.  Burke  v,  Sievrart,  8x  111. 

App.  1903)  75  S.  W.  Rep.  911.     But  see  App.  506;  Daxanbelclar  v.  People,  93 

Merritt  V.  State,  39  Tex.  Crim.  70,  hold-  111.  App.  553. 

ing  that  It  «ras  compeient  to  impeach  Parol  Evidence  of  Convietloii  of  Potit 

a  witness  by  showing  that  he  had  been  Laroeny  Incompttant.  —  Peoples  v.  State, 

indicted  for  forgery.  (Miss.  1903)  33  So.  Rep.  289. 

Mors  Aoeoiations  Vot  PsnniMible.  —  Beeord  Vot  ConelusiTe.  —  While  a 
For  the  purpose  of  impeachment  mere  record  of  the  conviction  of  a  felony 
accusations  of  felonies  will  not  be  per-  may  be  introduced  to  discredit  a  wit- 
mitted,  unless  the  accusations  have  ness,  it  is  not  conclusive,  and  the  wit- 
assumed  the  form  of  legal  charges  or  ness  may  show  that  he  was  not  guilty 
complaints.  Red  r.  State,  39  Tex.  of  the  offense  of  which  he  was  con- 
Crim.  414.  See  also  Fields  v.  Slate,  victed.  Reed  v.  State,  (Neb.  1903)  93 
39  Tex.  Crim.  488.  N.  W.  Rep.  321. 

(UMtion    May   Bo   Asked    on    Oroti-  2.  Vancleave  v.  State,  150  Ind.  373; 

tzamination.  —  Bruce  v.  State,  39  Tex.  State  v,  Henson,  66  N.  J.  L.  601;  State 

Crim.  26.  V.  Williamson,  65  S.  Car.  343;  Texas, 

Rule  as  to  Cross-examination. — The  etc.,  R.  Co.  v,  Durrett,  24  Tex.  Civ,, 

general  rule  sustained  by  the  weight  App.   103;    Keaton   v.  State,   41   Tex. 

of  authority  is  that  cross-examination  Crim.  621;  Cannon  v.  State,  41  Tex. 

of    a    witness    as    to    indictments  or  Crim.  467;  Gass  v.  State,  (Tex.  Crim. 

charges  of    criminal   offenses,   before  1900)56  S.  W.  Rep.  73;  Scoviller.  State, 

couvfction,  is  a  matter  within  the  dis-  (Tex.  Crim.  1903)  77  S.  W.  Rep.  792. 

cretion  of  the  trial  court  and  not  sub-  8.  Keaton   v.  State,  41   Tex.   Crim. 

ject  to  review  unless  the  discretion  is  621. 

abused.    State  v.  Pfefferle,  36  Kan.  90;  4.  Carpenter's  Appeal,  74  Conn.  431; 

State   tf.   Murphy,   45    La.    Ann.   958;  Merritt  v.   Suie,   107  Ga.  675;  Pitta- 

Driscoll  V,  People,  47  Mich.  413;  Hill  burgh,  etc.,  R.  Co.  v.  Carlson,  34  Ind. 

».  State,  42  Neb.  503;  Hanoff  v.  State,  App.  559;  Fearey  v,  O'Neill,  149  Mo. 

37  Ohio  St.  178;  Wroe  v.  Stale,  20  Ohio  467.   Creighton  v.  Modern  Woodmen 

St.   460.     But   no   inquiry  should    be  of  America,  90  Mo.  App.  378;  Caldwell 

allowed  into  collateral  matters  which  v.  Farmers',  etc..  Bank,  100  Mo.  App. 

do  not  tend  to  affect  credibility,  and  23;  IngersoU  v.  English,  66  N.  J.  L. 

the  inquiry  must  in  general  relate  to  463;  Craft  v,  Brando w,  61  N.  Y.  App. 

transactions  comparatively  recent  and  Div.  247;  Keith  v.  State,  (Tex.  Crim. 

should  be  such  as  bear  directly  upon  1898)  44  S.  W.  Rep.  849:  Casey-Swasey 

the  present  character  and  credit  of  the  Co.  v.  Virginia  State  Ins.  Co.,  (Tex. 

witness.     Wallace ».  State,  41  Fla.  547.  Civ.   App.   1903)   75  S.   W.   Rep.  911; 

See  also  State  v.  Bacon,  13  Oregon  143.  McGovern  v.  Smith,  73  Vt.  52;  Collins 

Introdaotion  of  Indictment.  —  Where  a  v.  Hoehle.  99  Wis.  639. 

witness  admits  on   cross-examination  Estopped  to  Prove  Insanity.  —  Southern 

that  he  was  confined  in  the  county  jail  Bell  Telephone,  etc.,  Co.  v.  Mayo,  134 

on    criminal    charges,  but  refuses  to  Ala.  641. 

testify  as  to  the  nature  of  the  charges,  Gontradletton  by  Dopoiltion.  —  A  depo- 

the  indictment  charging   the  witness  sition   taken   in   a  supplemental  pro- 

with  theft  may  be  introduced  to  attack  ceeding  cannot  be  used  by  a  party  to 

his  credibility.      Lee   v.   State,   (Tex.  impeach  his  own   witness.     Vollkom- 

Crim.  1903)  73  S.  W.  Rep.  407.  mer  v.  Cody,  85  N.  Y.  App.  Div.  57. 

So  where  a  witness  has  been  indicted  Witness  Summoned  but  Vot  OaUed.— 

separately  for  the  same  crime  it  is  per-  A  witness  who  is  summoned   by  the 

missible  to  introduce  the  indictment  state,  but  not  used,  and  who  is  after- 

itself,  if  he  denies  on  cross-examination  wards  placed  on  the  stand  by  the  ac- 

that  be  was  so  indicted.    Titus  v.  State,  cused,  may,  on  cross-examination,  be 

117  Ala.  16.  impeached  by  the  state  by  questions 

81ft.    4.  Welch  V,  Com.,  no  Ky.  105;  showing  a  conviction  of  certain  crimes. 

Com.  V,  Welch,  in  Ky.  530;  State  v.  Milton  v.  State,  40  Fla.  351. 
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317.  b.  Contradicting  One's  Own  Witness.  —  See  note  i. 

318.  c.  Party  Entrapped  by  Hostile  Witness  —  CftUiag 

«p  Oontnry  SUtMiMnt.  —  See  note  i. 

31tt«  Proring  GoBtnry  tutanioiit.  —  See  notes  I,  2. 


lo  Whirt  A  Wita«N  Hti  Bm&  Called    the  grand  jury  which  returned  the  in. 


dictment.     Com.  v.  Chance,  174  Mass. 

245. 

Contradietion  Must  Be  npon  MaUrial 
Facts.  —  The  rule  does  not  permit  a 
party  to  advance  evidence  which  is 
irrelevant  and  oiherwise  inadmissible 
for  the  purpose  of  discrediting  his  own 
witness.     Mercer  v.  State,  41  Fla.  279. 

31S«  1.  Perkins  v.  Territory,  10 
Okla.  506  \cUing  10  Encyc.  of  Pl.  and 
Pl.  318];  Schieffelin  v.  Schieffelin,  127 
Ala.  14;  Consolidated  Coal  Co.  v.  Seni- 


aad  Sworn,  bat  V«t  TTsad,  and  subse- 
quently gives  material  evidence  for  the 
opposite  party,  he  may  be  contradicted 
by  the  party  first  calling  him.  Fall 
Brook  Coal  Co.  v.  Hewson,  158  N.  Y. 
150. 

817.  1.  Steele  Smith  Grocery  Co. 
V,  Potthast,  109  Iowa  413,  citing  10 
Encyc.  of  Pl.  and  Pr.  317.  See  als3 
the  following  cases: 

Alabama, —  Thomas  v.  State,  117 
Ala.  178. 

California,  —  Berliner  v.  Travelers*  ger,  179  HI.  370,  aj^rming  79  111.  App. 
Ins.  Co.,  121  Cal.  451.  456;  Stale  v.  Williams,  (La.  1903)  35 

Connecticut,  —  Waterbury  v.  Waler-  So.  Rep.  505;  Creighton  v.  Modern 
bury  Traction  Co.,  74  Conn.  152.  Woodmen  of  America,   90  Mo.  App. 

Idaho,  —  Stale  v.  Corcoran,  7  Idaho  378;  McCoy  v.  Munro.  76  N.  Y.  App. 
230.  Div.  435:  Maloney  v.  Martin,  81  N.  Y. 

Illinois.    —    Highley    v,    American    App.  Div.  432. 
Exch.  Nat.  Bank,   185  III.   565;  U.  S.        319.     1.    Carpenter's    Appeal,    74 
Brewing  Co.  v.  Ruddy,  203  111.  306.  Conn.   431;    Westphal   v.  St.  Joseph, 

Indiana.  —  Adams  v.  State,  156  Ind.  etc..  R.  Co.,  (Mich.  1903)  96  N.  W.  Rep. 
59^;  Pittsburgh,  etc.,  R.  Co.  v.  Carl-  19;  Kellum  z'.  Immaculate  Virgin  Mis- 
son,  24  Ind.  App.  559.  sion,  82  N.  Y.  App.  Div.  523:  Conklan 

Kansas,  —  Deering  v,  Cunningham,     v.  Metropolitan  St.  R.  Co.,  (Supm.  Cl. 


63  Kan.  174. 

Massachusetts,  —  Com. 
182  Mass.  33. 


V,   Devaney, 


App.  T.)  40  Misc.  (K.  Y.)6i9;  Katafiasz 
V.  Toledo  Consol.  Electric  Co  ,  24  Ohio 
Cir.   Ct.    127;    Record    v.    Chickasaw 


Michigan,  — McGeev.  Baumgartner,    Cooperage  Co.,  108  Tenn.  657;  Parlin, 


121  Mich.  287. 

Missouri,  —  Campbell  r.  McCaskill, 
88  Mo.  App.  44. 

New  Jersey,  —  Ingersoll  v.  English, 
66  N.  J.  L.  463. 

New  York,  —  Polykranas  v.  Krausz, 
73  N.  Y.  App.  Div.  583;  Harlam  ». 
Green,  (Supm.  Ct.  App.  T.)  31  Misc. 
(N.   Y.)    261;    Kumberger    v.    Miller, 


etc.,  Co.  V.  Miller.  25  Tex.  Civ.  App. 
190. 

IgL  IRfim  York  the  nonadmissibility  of 
such  evidence  is  not  open  to  discussion, 
as  the  rule  admitting  it  has  never  been 
sanctioned  in  that  state.  Fleischer  v. 
Metropolitan  St.  R.  Co.,  63  N.  Y.  App. 
Div.  44. 

%,  Perkins  v.  Teriitory,  10  Okla.  506 


(Supm.  Ct.  App.  T.)  36  Misc.  (N.  Y.) 204.     \citing  10  Encyc.  of  Pl.  and  Pr.  319]; 
Texas,  —  Gulf,  etc  ,  R.  Co.  «/.  Mitch-    State   v,   Quinn,   2   Peno.   (Del.)  339; 


ell.  21  Tex.  Civ.  App.  463:  Glasgow 
V.  Hembree,  (Tex.  Civ.  App.  1898)  44 
S.  W.  Rep  679;  Young  v.  State,  (Tex. 
Crim.  1898)  44  S.  W\  Rep.  835;  Ross 
p.  State,  (Tex.  Crim.  1898)  45  S.  W. 
Rep.  808;  Barnard  v.  State,  (Tex.  Crim. 

1903)  73  S.  W.  Rep.  957. 

United  States, — Swift  v.  Short,  (C. 
C  A.)  92  Fed.  Rep.  567:  Peters  v,  U. 
S  .  (C.  C.  A.)  9t  Fed.  Rep.  127. 


Bryan  v.  State,  (Fla.  1903)  34  So.  Rep. 
243;  Consolidated  Coal  Co.  v.  Seniger, 
179  111.  370,  affirming  79  111.  App.  456; 
Oldfather  v.  Zent,  2i  Ind.  App.  307; 
Nussbaum  v.  Louisville  R.  Co.,  (Ky. 
T900)  57  S.  W.  Rep.  249:  Stale  v.  Robin- 
son, 52  La.  Ann.  616;  People  v,  Payne, 
131  Mich.  474;  Bacot  v.  Hazlehurst 
Lumber  Co..  (Miss.  1898)  23  So.  Rep. 
481;  State  V.  Bartmess,  33  Oregon  no; 


Showing    Diiferent    Statement    Befon  Com.  v.  Wickett,  20  Pa.  Super.  Ct.  350; 

Grand  Jnry.  —  In  a  criminal  trial  the  Finley  v.  State,  (Tex.  Crim.  1898)478. 

state  may  show  that  a  witness  called  W.  Rep.  1015:  Hays  r.Tacoraa  R.,  etc., 

by  it  made  different  statements  before  Co.,  106  Fed.  Rep.  48. 
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390.  See  notes  i,  2. 

391.  d.  Where  Party  Is  Bound  to  Call  Witness.  — 
See  note  i. 

e.  Where  Party  Calls  Opposing  Witness.  —  See 
note  2. 

399*  Damaging  Testimony  on  Crots-examination.  —  See  note  2. 

OroM-examiiier  Making  Witnesf  Hii  Own.  —  See  notes  3,  4. 

393.  /.  Wheri:  Oxe  Party  Is  Called  by  Other.  —  See 
note  I. 

394.  n.  COBEOBOBATIOH  —  1.  When  Allowed.  —  See  notes  i,  2. 

WitnoM  Herely  Contradicted.  —  See  note  3. 
39S*  Strengthening  ETidenoe.  —  See  note  I. 

390«  1.  Oldfathcr  v,  Zent,  21  lad.  ments,  made  voluntary  statements  not 
App.  307;  Manning  v,  Carberiy.  172  dravrn  out  by  the  plaintiff,  it  was  corn- 
Mass.  432;  Stale  f.  Bloor,  20  Mont.  574  petent  for  the  plaintiff  to  contradict 
(holding  that  such  a  statute  is  not  re-  him. 

pugnant  to  (he  provisions  of  either  the  8.  Anderson  v.  Union  Terminal  R. 

state  constitution  or  that  of  the  United  Co.,  161  Mo.  411:  Zimmerman  v.  Kear- 

States);  State  v.  McDaniel,  39  Oregon  ney  County  Bank,  57  Neb.  800;  Kay 

161.  r.  Metropolitan  St.  R.  Co.,  163  N.  Y. 

%.  People  V.  Godwin,   123  Cal.  374;  447. 

Riclcerson  v.  State,  106  Ga.  391;  Old-  4.  People  r.  McFarlane,  134  Cal.  6187 

father  V.  Zent,  21  Ind.  App.  307:  Sco-  St.  Louis  Fourth  Nat.  Bank  v.  Albiugh, 

field  y.  Myers,  27  Ind.  App.  375;  Felt-  188  U.  S.  734. 

ner  v.  Com.,  (Ky.  1901)  64  S.  W.  Rep.  333.    1.  Mack  v.  Austin,  (N.  Y.  City 

959;  Finley  v.  Slate,  (Tex.  Crim.  1898)  Ci.  Gen.T.)  26  Misc.  (N.  Y.)  198;  Goree 

47  S.  W.  Rep.  1015:  Cooksey  v.  State,  1/.  Goree,  22  Tex.  Civ.  App.  470. 

(Tex.  Crim.  1900)  58  S.  W.  Rep.  103;  3214.     1.  Johnson  v.  State,  80  Miss. 

Kniifbt  V.  State,  (Tex.  Crim.  1901)  65  798. 

S.  W.  Rep  88;  Dawson  z\  State*  (Tex.  8.  Turner    v.    State,    124    Ala.    59; 

Crim.  1903)  74  S.  W.  Rep.  912.  Birminf^ham  R.,  etc.,  Co.  r.  Ellard,  135 

3SI1«    1.  Tbompsont/.  Owen,  174 IH.  Ala.  433;  State  v,  Owens,  109  Iowa  i; 

239;  Smith   V.   Smith.    125   Mich.  234;  Spellman  v.  Muehlfeld,  48  N.  Y.  App, 

Mortis  V.  Guffey,  188  Pa.  St.  534;  Jer-  Dlv.  262;    Poyner  v.   State,  40   Tex. 

kowski  V,  Marco,  57  S.  Car.  402;  State  Crim.  640;  Zysman  v.  State.  42  Tex. 

V.  Slack,  69  Vt.  486.  Crim.  432;  Morton  v.  State,  (Tex.  Crim. 

In  Criminal  Caees  the  rule  is  applicable  1902)  71  S.  W.  Rep.  281;  Woey  Ho  v, 

as   in  civil  cases.     State  v.  Slack,  69  U.  S.,  (C.  C.  A  )  109  Fed.  Rep.  888. 

Vt.  486;  People  V.  Elco,  (Mich  1903)  94  Hot  Adminible  on  Examination  in  Chiel 

N.  W.  Rep.  1069,  in  which  latter  case  — Quigley  v.  Swank,  11  Pa.  Super.  Ct. 

the  court  said:     *' Witnesses  are  not  602;  Cum.  v.  Kay,  14  Pa.  Super.  Ct. 376. 

manufactured   by   the   prosecution   to  3.  Turner  fr.  State,  124  Ala.  59;  Im- 

order.     It  must  take  them  as  it  hnds  hoff  v,  McArthur.  146  Mo.  371;  Engel 

them.'*  V.  Dicier,  (Supm.  Ct.  App.  T.)  31  Misc. 

8.  Woodward  V.  Stale,  42  Tex.  Crim.  (N.  Y.)  793;  Com.  r.  Kay,  14  Pa.  Super. 

188;  Gaines  v.  State,  (Tex.  Crim.  1899)  Ct.  376;  Jacobs  v.  State,  42  Tex.  Crim. 

53  S.  W.  Rep.  623.  353:  Harris  v.  State,  (Tex.  Crim.  1898) 

399.    S.  State  v.  Branch,  151  Mo.  45  S.  W.  Rep.  714;  Doucette  v.  State, 

622;    Hnbner  v.    Metropolitan   St.  R.  (Tex.  Crim.  1898)  45  S.  W.  Rep.  800; 

Co.,  77  N.  Y.  App.  Div.  290;  Hodge  v,  Louisville,  etc.,  R.  Co.  v,  McClish,  (C. 

State,  (Tex.  Crim.  1901)  64  S.  W.  Rep.  C.  A  )  115  Fed.  Rep.  268. 

342.  335.    1.  Nevill  v.   State,   133  Ala. 

Yelnntaiy   Statammiti.  —  In    U.    S.  99;  People  z^.  Clarke,  130  Cal.  642;  Illi- 

Brewing  Co.  v.  Ruddy.  203  111.  306,  it  nois  Cent.  R.  Co.  v.  Stewart,  (Ky.  1901) 

was  held  that  where  the   plaintiff  in-  63  S.  W.  Rep.  596;  Gill  v,  Staylor,  93 

trod  uced  the  at  tor  ney  for  the  defendant  Md.  453;  Oyler  v,  Dautoff,  36  Oregon 

as  his  witness,  and  such  attorney,  after  357;  Cox  v.  State,  (Tex.  Crim.  1898)  44 

denying  that  he  made  certain  state-  S.  W.  Rep.  157. 
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335.  2.  Bight  to  Corroborate.  —  See  note  2. 

3.  Evidence  of  Oood  Character.  —  See  note  4. 
396*  limiu  of  Solo.  —  See  notes  i,  2. 

337*  See  notes  i,  3. 
338*  See  note  i. 
399.  See  note  i. 

4.  Prior  Coniiftent  Statements.  —  See  note  3. 

335«    8.  Gill  r.  Staylor,  93  Md.  453;  acter  for  truihf ulness  or  any  other  dis- 

Siate  V,  Smith,  78  Minn.  362;  Luttrell  tinct  constituent  of  character.     Barn- 

V,  State,  40  Tex.  Crim.  651.  well  v.  Hannegan,  105  Ga.  396. 

Introdndng  Portion  of  Former  Test!-  336.    1.  Warfield  v.  Louisville,  etc., 

mony. —  See  Huntley  v.   Territory,   7  R.  Co.,  104  Ten n.  74 

Ok  la.  60,  holding  that  where  extracts  '  2.  Howe  r.  Skidmore,  (Ky.  1903)  72 

from  ihe  testimony  of  a  witness  given  S.  W.  Rep.  792. 

in  a  former  trial  have  been  read  from  337.     1.  State  %.  Staley,  45  W.  Va. 

the  official  transcript  for  the  purpose  of  792  \quoting  10  Encyc.  of  Pl  and  Pr. 

impeaching  him,  it  is  not  error  to  per-  326];  Clark  :'.  Stale,  117  Ga.  254:  Berry- 

mit  all  of  his  testimony  in  relation  10  man   v.  Cox,  73  Mo.  App.  67:  Alkire 

the  facts  involved  in  the  alleged  con-  Grocer  Co.  v.  Tagart,  78  Mo.  App.  166; 

tradiction  to  be  read  for  the  purpose  of  Fox  z/.  Robbins,  (Tex.  Civ.  App.  1902) 

rebutting    such    attempted     impeach-  70  S.  W.  Rep.  597;  Runnels  v.  State, 

ment.  (Tex.  CrIm.  1903)  77  S.  W.  Rep.  458. 

If  an  TTmaoceiffal  Attack  Haa  Been  8.  Bell  t^.  State,  124  Ala.  94;  Birming- 

Made  to  impeach  a  witness  he  may  be  ham   R.,   etc.,  Co.  v.  Ellard,  135  Ala. 

supported  by  corroborative  testimony.  433;  State  v,  Owens,  109  Iowa  i;  Port- 

Barbsr  If.  State,  (Tex.  Crim.  1902)  69  S.  land   First  Nat.  Bank  f.  Commercial 

W.  Rep.  515.  Assur.   Co.,  33  Oregon  43;    Payne  v. 

STidenoe  Whioh  Is  Hot  Corroborative  Sute,  40  Tex.  Crim.  290;  Zysman  v. 

is  of  course  inadmissible.   Thus,  where  State,  42  Tex.  Crim.  432;  McCowen  r. 

the  reputation  of  a  witness  for  truth  Gulf,  etc.  R.  Co.,  (Tex.  Civ.  App.  1903) 

and  veracity  is  shown  to  be  bad,  evi-  73  S.  W.  Rep.  46;  White  v.  Eppersoo, 

dence  in  rebuttal  by  other  witnesses  (Tex.  Civ.  App.  1903)  73  S.  W.  Rep.  851. 

that  they  have  had  dealings  with  the  39§«    1.  Luttrell  v.  State,  40  Tex. 

witness  and  that  he  has  always  treated  Crim.  651;  Kraimer  v.  State,  117  Wis. 

them  fairly  is  incompetent.     People  v.  350. 

Turney,  124  Mich.  542.  339.     1.  State  v.  Owens,  109  Iowa 

4.  Bell  V.  Slate.  124  Ala.  94:  People  1;  White  v.  State,  42  Tex.  Crim.  567. 

r.    Kuches,    120  Cal.    566;    Mercer  1/.  8.  North  Carolina.  —  State  v,  Maults- 

State,  40  Fla.  216:  Alkire  Groce<^  Co.  v.  by,  130  N.  Car.  664;  Ratliff  v.  Ratliff, 

Tagart,  78  Mo.  App.  166;  Texas  Cent.,  131  N.  Car.  425. 

etc.,  R.   Co.  r.  Weideman,  (Tex.  Civ.  South  Dakota,  —  State  r.  Caddy,  15 

App.   1901)  62  S.  W.   Rep.  810;   Shep-  S.  Dak.  167. 

pard  V,  Love,  (Tex.  Civ.  App.  1902)  71  Tennessee,  —  Nashville,  etc.,  R.  Co.  r. 

S.  W.  Rep.  67;  Louisville,  etc.,  R.  Co.  Lawson,  105  Tenn.  639. 

V,  McClish,  (C.  C.  A.)  115  Fed.  Rep.  268.  Texas.  —  White    v.    State,   42  Tex. 

Under  the  Georgia  Code  (2  Code  Ga.  Crim.  567;  Johnson  v.  State,  42  Tex. 

1895,  §  5293),  "  a  witness  may  be  im-  Crim.  377;    Messer  v.  State,  43  Tei. 

peached  as  to  his  general  bad  charac-  Crim.  97:  Cox  v.  State.  (Tex.  Crim. 

ter,"   and  ''the  witness  may  be  sus-  1898)  44  S.  W.  Rep.  157;  Keith  v.  State, 

tained  by  similar  proof  of  character.*'  (Tex.  Crim.  1898)  44  S.  W.  Rep.  849; 

The  words  *'  by  similar  proof  of  charac-  Scott  v.  State,  (Tex.  Crim.  1898)  47  S. 

ter'*  are  taken  to  mean  that  as  the  W.  Rep.  531;  Lee  v.  State,  (Tex.  Crim. 

impeaching  evidence  must  be  in  refer-  1903)  72  S.  W.  Rep.  195. 

ence  to  the  general  bad  character  of  Vin^inia.  —  Repass  v.  Richmond,  99 

the   witness,   and   not   as  to  his   bad  Va.  508. 

character  for  veracity,  honesty,  or  any  Washington.  — -  State    v.    Coates,   22 

separate  element  of  character  the  sus<  Wash.  601. 

taming  evidence  must  be  as  to  his  gen-  Former  Statements  as  to  Matten  on 

eral  character,  and  not  as  to  his  char-  Wbioh  the  Witneii  Is  Hot  ImpeMhed  are 
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330.  See  note  3. 
331*  See  notes  i,  2. 

Bape  Ca86B.  —  See  note  3. 

6.  Bequisite  Knowledge  of  Sustaining  Witness  —  a.   In 
General.  —  See  note  4. 
333.  See  note  i. 

b.  Value  of  Negative  Evidence.  —  See  notes  3,  4. 
6.    Explanation    by  Impeached    Witness    Himself.  —  See 
note  6. 

not  admissible  to  sustain  statements  on  prior  to  ihe  trial  the  prosecutrix  had 

which  he  is  impeached.     Red  &.  State,  made  statements  denying  that  she  had 

39  Tex.  Crim.  414.    See  also  Parlcer  v.  been  raped. 

State.  43  Tex.  Crim.  536.  4.  Barnwell    v,  Hennegan,  105  Ga. 

830.     S.  Georgia,  —  Knight  v.  State,  396. 

114  Ga.  48;    Atlanta,  etc.,   R.  Co.  v,  339.    L  Stale  v.  Ogden,  39  Oregon 

Striclcland,  116  Ga.  439.  195. 

Maine,  —  Carter  v.  Clark,  92  Me.  225.  8.  Hays  v,  Johnson,  92  III.  App.  80; 

Missouri,  —  See  State    v.    Levy,  90  State  v.  Shafer,  22  Mont.  17;  Hand  v. 

Mo.  App.  643.  Miller,  58  N.  Y.  App.   Div.  126;  Reid 

New  York.  —  Dechert    v.  Municipal  v.  Stale.  (Tex.  Crim.   1900)  57  S.  W. 

Electric  Light  Co.,  39  N.  V.  App.  Div.  Rep.  662. 

490.  4.  Stale  V,  Shafer,  22  Mont.  17;  Mc- 

South  Carolina,  —  State  v,   Gilliam,  Allaster  v,  Britton,  43  N.  Y.  App.  Div. 

66  S.  Cat.  419.  211. 

Utah,  —  Ewing  v,  Keith,  16  Utah  312.  0.  California,  ^-  People  v.  Lambert, 

Vermont,  —  Lavigne  v,  Lee,  71  Vt.  120  Cal.   170;    People  v.  Glover,    141 

167.  Cal.  233. 

831«    1.  Com.  V.  Kay,  14  Pa.  Super.  Indiana,  —  Coolc  Brewing  Co.  v.  Ball, 

Ct.  376;  Gulf,  etc.,  R.  Co.  v.  Garren,  22  Ind.  App.  656. 

96  Tex.  605;  Scott  V.  State,  (Tex.  Crim.  Kentucky,  —  Powers    v.    Com.,    no 

1898)  47  S.  W.   Rep.   531;    Ewing  v,  Ky.  386;    Louisville,  etc.,   R.  Co.   v, 

Keith,  16  Utah  312.  Alumbaugh,  (Ky.  1899)  5^  S.  W.  Rep. 

8.  Field   v,   Magee,   122    Mich.   556  18;  South  Covington,  etc.,  St.  R.  Co.  z^. 

feiting  10  Encyc.  of  Pl.  and  Pr.  331];  Beatty,  (Ky.  1899)  50  S.  W.  Rep.  239; 

echert  v.   Municipal   Electric   Light  0*Donnell  :.  Louisville  Electric  Light 

Co..  39  N.  y.  App.  Div.  490;  Scott  v,  Co.,  (Ky.  1900)  55  S.  W.  Rep.  202;  Hart 

State.  (Tex.  Crim.  1898)  47  S.  W.  Rep.  v.  Com..  (Ky.  1901)  60  S.  W.  Rep.  298; 

531;  Ewing  V,  Keith, 16  Utah  312.  Hendrickson  v.  Com.,  (Ky.  1901)64  S. 

Btatementi  Prior  to  Ghroand  for  Fabrioa-  W.  Rep.  954. 

tion.  —  la  Kansas  it  is   held  that  evi-  Missouri, —  State   v,  Cochran,    147 

dence  of  supporting  statements  is  inad-  Mo.  504. 

missible  except  where  the  witness  is  New  York.  —  Gray   r.  Metropolitan 

charged  with  a  recent  fabrication  and  St.  R.  Co.,  165  N.  Y.  457;  National  L. 

where    the    confirmatory    statements  Assoc,  v.  Thompson,  38  N.  Y.  App. 

were  made  before  the  existence  of  any  Div.  445;  Hopler  v.  Hunger  Arms  Co., 

reason  or  ground  for  fabricating  a  false  64  N.  Y.  App.  Div.  80;  People  v.  Milks, 

statement.    Cloud  County  v.  Vickers,  70  N.  Y.    App.   Div.  438;    People  v. 

62  Kan.  25;  Stirn  v.  Nelson,  65  Kan.  Loomis,  76  N   Y.  App.  Div.  243;  Vilas 

419.  Nat.  Bank  v.  Newton,  25  N.  Y.  App. 

And  a  similar  doctrine  seems  to  ob.  Div.  62;  Marsullo  v.  Metropolitan  St. 

tain  ia  Texas,  Red  v.  State,  39  Tex.  R.  Co  ,  30  N.  Y.  App.  Div.  505. 

Crim  4i4,tf^f/<r/  and  Vermont,  Lavigne  Ohio.  — Spaulding  v.  Toledo  Consol. 

V.  Lee,  71  Vi.  167.  St.  R.  Co.,  10  Ohio  Ctr.  Dec.  660. 

8.  Keith  v.  State,  (Tex.  Crim.  1900)  Oregon  —  State  v,  Howard,  (Oregon 

56  S.  W.  Rep.  628:  Cox  t.  State,  (Tex.  1903)  72  Pac.  Rep.  880. 

Crim.  1898)  44  S.  W.  Rep.  157,  wherein  Pennsylvania,  —  Com.  v.  Hazlett.  14 

it  was  held  that  evidence  sustaining  Pa.  Super.  Ct.  352;  Rudy  v.  Myton, 

the  testimony  of  the  prosecutrix  might  19  Pa.  Super.  Ct.  312. 

be  introduced  in  rebuttal  when  the  de-  Texas.  —  Houston,   etc.,   R.   Co.   v, 

fendant  had  introduced  evidence  that  Runnels,  (Tex.  Civ.  App.  1898)  46  S. 
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W.  Rep.  394,  reversed  on  other  giounds  United  States,      W  light  v.  Bragg,  (C, 

92  Tex.  305;  Burks  v.  State,  40  Tex.  C.  A.)  96  Fed.  Rep.  729. 

Crim.  167;  Turner  v.  State,  (Tex.  Crim.  Kxplmifction  m  to  ^loksii  and  Writtoi 

1899)  51  S.  W.    Rep.   366;   Barber  v,  Wordf.  —  A  cvitness  maybe  permitted 

State,  (Tex.  Crim.  1902)  69  S.  W.  Rep.  to  explain  what  he  meant  by  spoken 

515;  Kipper  v.  State,  (Tex.  Crim.  1903)  words,  but  not  what  he  meant  by  writ- 

77  S.  W.  Rep.  611.  ten  words,  unless  ambiguity  exists  as 

IVashington,  —  Wheeler  v.  Buck,  23  to  their  meaning.     Powers  v.  Com., 

Wash.  679.  (Ky.  1901)  63  S.  W.  W.  Rep.  976. 


INCEST. 

S84.  L  IVDIOTMEVT  —  1.  In  OeneraL  —  See  note  2. 

33tl,  Sabiteatlal  CompUanoe.  —  See  note  I. 
336«  5.  Ayerring  Eelationship.  —  See  note  3. 

337.    niegitimata  Daughter  Compreltended  by  Word   "  Dftughttt.**  —  See 
note  I. 

6.  Ayerring  Knowledge  of  Eelationihip.  —  See  note  2. 
338.  II  Pbossctttiov  of  Ok£  Pabtt  Ovlt.  —  See  note  i. 

334.    S.  Bolen   v.   People,  184  III.  Kimble.  104  Iowa  19,  citing  State  v. 

338,  holding  that  the  indictment  need  Hurd,  loi  Iowa  391. 

not  state  that  the  offense  was  felon  i-  An  Infomation  Charging  aa  A.tt«q4  to 

ously  and  knowingly  committed,  as  Commit  Inoett  is  not  bad  because  it  does 

incest  is  a  statutory  offense  and  not  not  specifically  allege  the  purpose  and 

indictable  otherwise.  intent  of  the  parties  to  Icnow  each  other 

8M«    1.  Sailleiont  Indietmont.  —  An  carnally,  if  such  intent  is  the  neces- 

indictmeni  alleging  that  in  a  certain  sary  and  irresistible  inference  to   be 

county  and  on  a  certain  day  I.  B.  and  derived  from  the  language  employed. 

O.  G.,  *'  being  and  Icnowing  themselves  State  tf.  McGilvery,  20  Wash.  240. 

to  be  persons  forbidden  to  intermarry  3M.    8.   Parent    and    Child.  —  See 

by  reason  that  the  said  I.  B.  was  the  People  v.  Kaiser,  119  Cal.  456,  holding 

father  of  the  said  O.  G..  did  then  and  that  an  allegation  that  the  defendant 

there  unlawi'uUy.  feloniously,  and  in-  had     sexual     intercourse     with     bis 

cestuously  have  carnal  knowledge  each  "daughter"  sufficiently  alleged   the 

of  the  body  of  the  other,"  etc..  charges  relationship. 

an    offense    under     Rev.    Stat.    Fla.  837.    1.   See    Brown    v.  Suie,  43 

(1893),  $  3601.     Brown  r.  State,  42  Fla.  Fla.  184. 

184.  2.  Hood  Hot  Allogo  Knowlodgo  is  Othv 

SoiAaioiit  Allflgation  of  Carnal  Knowl-  Party.  —  See   State    v.   McGiIvery,  ao 

odgo.  —  An  Indictment  for  incest  charg-  Wash.  240. 

tng  carnal  knowledge  on  the  part  of  338.    1.   See  Tate    v,  Sute,  (Tex. 

the  accused  only  is  sufficient.    State  v,  Crim.  1903)  77  S.  W.  Rep.  793. 
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INDECENT  EXPOSURE. 

S4*.  L  IVBiOTioarT  —  VbUowiiig  Statau.  —  See  notes  i,  2. 

Fnbliatty.  —  See  notes  3,  4. 

M#.    1.  8iiAei«iit  ladietmMit.  —  An  f ally   and  wilfully  "   made,  omitting 

indictment  under  Code  Iowa   (1873),  the  word  "  lewdly/'  is  void  on  itt  face. 

%  4012  (Code  Iowa  1897,  §  4938),  is  not  Staik  v.  State,  81  Miss.  397. 

defective    for   failure   panic  alarly  to  2.  Indietable  OfBnut  at  Chwmw  Law, 

specif y  the  portion  of  the  body  exposed.  — See  State  v.  Walter.  2  Marv.  (Del.) 

State  V.  Bauguess,  106  Iowa  107.  444* 

The  omission  of  the  words  "  tend-  8.  Locl^hart  v.  State,  116  Ga.  557. 

ing  to  debauch  the  morals,**  in  an  ac-  4.  Lockhart    v.  State,  116  Ga.  557. 

cusatioo  tMtsed  upon  3  Code  Ga.  (1895),  See  also  Morris  r.  State,  109  Ga.  351. 

%  390,  and  charging  a  notorious  act  of  TJndar  Code  Iowa  (1873),  S  4012  (Code 

public  indecency,  is  not  such  a  defect  Iowa  1897,  §  4938),  an  indictment  for 

as  can  be  reached  by  an  oral  motion  to  lewdness  for  indecently  exposing  one's 

quash.    GUmore  v.  State,  118  Ga.  299.  person  need  not  specify  the  persons  to 

Iisofldoat  ladietmont.  —  Where  the  whom  the  defendant  made  the  ex- 
statute  requires  the  exhibition  to  be  posure.  It  is  not  necessary  that  any 
*'  wilfully  and  lewdly  "  made,  an  in-  person  should  witness  the  act.  State 
dlctment  charging  that  it  was  **  unlaw-  r.  Bauguess,  106  Iowa  107. 


INDIANS. 

S4I.  I  JVBXIDIOTIOV  OTIB  Cbdcxs  ConaTTiD  BT  OB  AoAXvn. — 
See  note  i. 
S43.  See  note  i. 

Wh«rt,  liy  Treaty  Sttpulatiofti.  —  See  note  2. 
S4S.  n.  IniOTXSVT.  —  See  notes  i,  2,  3. 

Ml.    1.  See  Goodson  v.  U.  S.,  7  State  v.  Howard,  (Wash.  X903)  74  Pac. 

Okla.  117.  Rep.  382. 

849.    1.  Sute  V.  Howard,  (Wash.  The  Fowor  to  Infliet  the  Death  Penalty 

i903)74Pac.  Rep.  382;  /»  r/ Blackbird,  granted  to  the  federal  courts  by  the 

X09  Fed.  Rep*  139;  U.  S.  v.  Logan,  105  Act   of    1885    was    not    repealed    or 

Fei.  Rep.  240.    See  also  Goodson  v.  abridged  by  Act  Cong.  Jan.  T5,  1897, 

U.  S..  7  Okla.  1x7:  U.  S.  V.  King.  81  29  U.  S.  Stat,  at  L.  487.    Good  Shot  r. 

Fed.  Rep.  625.  U.  S.,  104  Fed.  Rep.  257, 43  C.  C.  A.  525. 

Bawsi  Aet  —  The  exclusive  jurisdic-  S.  Exp.  Tiger,  2  Indian  Ter.  41. 

tloo  of  the   federal    courts  was   not  848«    1.  U.  S.  v.  Logan,  105  Fed. 

affected  by  the  Dawes  Act  (24  U.  S.  Rep.  240. 

Sut.  at  L.  388,  c.  119).    State  v,  Colum-  8.  See  U.  S.  v.  Hadley,  99  Fed.  Rejx 

bU  George,  39  Oregon  127.    See  also  437. 

8.  Exp.  Tiger,  2  Indian  Ter.  41. 

Supp.  PI.  ft  Pr.— 43  i*''^ 


INDICTMENTS,  INFORMATIONS,  AND 

COMPLAINTS. 

BSt9.  L  SiniJiCTS  of  Tszatkeht  SsFnrxD  —  1.  ladiotnifi&i  — 
See  note  i. 

Ml.  S.  Information  —  *.  To  What  Offenses  Applicable 

—  In  VniM  StatM.  —  See  note  5. 
9S9*  See  notes  i,  4. 

Sa3.  n.  FiHBlKG  OF  IirniCTiCEKT  —  1.  Veoesiity  of  Grand  Jury. 

—  See  note  3. 

854.  S.  Qnalifications  of  Orand  Jnrors  —  a.  Generally.  —  See 
note  2. 

9SS.  See  note  i. 

Inoompeteiiey  «f  One  Orand  Juror.  —  See  notes  3,  4. 

350.    1.  Legislature  Kay  Define  In-  p.  Jones,  168  Mo.  398;  State  v.  Vinso, 

dietment. — Hardio   v.   State,    106  Ga.  171  Mo.  576:  State  9.  Croney,  31  Wash. 

384.  122. 

Preeentment    Defined.   —    Matter    of  £z  Post  Facto  ProTirimu.  —  State  v. 

Gardiner,  (Ct.   Gen.   Sess.)   31    Misc.  Kyle.  166  Mo.  387. 

(N.  Y.)  364,  14  N.  Y.  Crim.  519.  353.    8.  B61anger  v.  Rex,  12  Quebec 

In  lUssouri '*  the  terms  '  information*  K.   B.  69,  quoting  10  Encyc.  of    Fl. 

and  '  indictment,'  as  used  in  the  Con-  and  Pr.  353. 

stitution,  are  to  be  understood  in  iheir  Part  of  Court.  —  "  Grand  jurors,  for 

common-law  sense.'*    State  v.  Kyle,  some  purposes  and  to  a  certain  extent, 

166  Mo.  287.  constitute  a  part  of  the  court."    Com. 

361.    ft.  People  V.  Smith.  118  Mich.  v.  Whitaker,   25   Pa.  Co.  Ct.  42.    See 

73,  citing  10  Encyc.  of  Pl.  and  Pr.  also  Com.  v.  Priestly,  24  Pa.  Co.  Ct. 

351,  and  holding  that  where  no  particu-  543,  10  Pa.  Dist.  217. 

lar  method  of  procedure  is  provided  354.    8.  A  Juror  Who  Is  Preseoitor 

and    no    particular    remedy    is    ap-  orComplainant  may  be  challenged  under 

pointed,  an  indictment  will  lie  for  a  the  Michigan  statute,  but  a  challenge 

violation  of  the  liquor  law.  is  expressly  prohibited  on  any  other 

3ff9.    1.  Oonstitntion  of  United  Statei.  ground.    People  v.  Smith,  1 18  M ich.  73. 

-^  People  V.  Scannell,  (Ct.  Gen.  Sess.)  355.    L  People  v.  Smith,  118  Mich. 

37  Misc.  (N.  Y.)  345.  73. 

The  Fourteenth  Amendment  does  not  8.  Crawford  v.  Crow,  114  Ga.  283; 

require  an  indictment  by  a  grand  jury  B^langer  v.  Rex,  12  Quebec  K.  B.  69, 

in  a  prosecution  for  murder  or  other  both  cases  citinj^  10  Encyc.  of  Pl.  and 

felony  in    the    courts  of    the    states.  PR.  355    See  also  the  dissenting  optaioo 

Williams  v.  Hert,  no  Fed.  Rep.  166.  in  Matthews  v.  State,  42  Tex.  Crim.  31. 

In  Georgia  the  Constitution  does  not  citing  zo  Encyc.  of  Pl.  and  Pr.  ^55. 

guarantee  the  proserution  of  a  misde-  Exception  to  &nle.  —  In  Georgia  It  was 

meanor  by  indictment.   The  legislature  held  that  the  rule  did  not  apply  10  the 

has  authority  to  provide  that  indict-  recommendation  of  a  grand  jury  that 

ments  shall  not  be  had  for  prosecut-  the  provisions  of  the  "  alternative  road 

ing  misdemeanors  in  certain  courts,  law  *'  should  become  operative,  when 

Daughtry  v.  State,  115  Ga.  819.  it    affirmatively   appeared    that,    irre- 

Tht  Oooftitntion  of  Pennsylvania  de-  spectively  of  the  vote  of  a  disqualified 

clarea  that  "  no  person  shall,  for  any  juror,  there  was  a  majority  in  favor 

indictable  offense,  be  proceeded  against  of  the  recommendation.    Crawford  w. 

criminallv     by      information."      See  Crow,  114  Ga.  282. 

Mansfield's  Case,  22  Pa.  Super.  Ct.  224.  4.  State  v.  Carlson,  39  Oregon  19, 

4*  Sute  V,  Kyle,  x66  Mo.  287;  State  citing  xo  Encyc  of  Pu  and  Pk.  3$$. 
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S«S7.  b.  Consideration  of  Various  Qualifications  and 
Disqualifications  —  BdatiouUp,  inurMt,  or  Pr^ndioa.  —  See  notes 

Sil8«  See  note  i. 

Sff 9.  Mar  OplnloA  of  Gvilt  —  See  note  i . 

c.   Distinction   Between   Disqualification  and 
Exemption.  —  See  note  2. 

360.  3.  Selecting,  Summoning,  and  Impaneling.  —  a.  In  Gen- 
eral —  In  Uniud  SUtat.  —  See  note  2. 

867.  e.  Presumption  or  Record  Evidence  of  Legal 
Organization.  —  See  note  4. 

8T1.  /.  Number  Necessary  to  Be  Sworn— in  vaiM  Stettt. 
—  See  notes  i,  2,  4. 

874.  g.  Excusing  Jurors.  —  See  note  2. 

875.  A.  Supplying  Deficiency— (i)  Generally.— Stt  note  2. 

880.  6.  Oatli  —  Fonn  of  Oath.  —  See  note  i. 
6.  Charge.  —  See  notes  4,  5. 

881.  See  note  3. 

883.  8.  Powers  and  Dnties  of  Grand  Jor^  —  a.  In  General.  — 
See  note  i. 

M7*    8.  Compare  State  v,  Boyd,  56  service,  does  not  disqualify  from  serv 

S.  Car.  382,  intimating,  bat  not  de-  ing  on  the  grand  jury." 

ciding.   that  relationship    between    a  300.    2.  See  Jackson  r.  U.  S.,  (C. 

grand  jaror  and  the  prosecutor  may  be  C.  A.)  102  Fed.  Rep.  473. 

ground  for  challenge  before  indictment  367.    4.  State  v,  Vincent,  91  Md.  718. 

found,  though  it  is  no  ground  for  a  371.    1.  Ogle  z^.  State,  43  Tex.  Crim. 

plea  in  abatement  or  a  motion  to  quash.  219;  Ex  p.  Ogle,  (Tex.  Crim.  1901)  61 

4.  See  Jackson  v,  U.  S.,  (C.  C.  A.)  S.  W.  Rep.  122.    See  also  Matthews  v, 

102  Fed.  Rep.  473,  wherein  it  was  said :  State,  42  Tex.  Crim.  31,  per  Henderson, 

"  It  has  frequently  been  held,  in  the  J.,  dissenting. 

absence  of  any  statute  to  the  contrary,  8.  B^langer  v.  Rex,  12  Quebec  K.  B. 

that  an  Interest  or  bias  in  the  case,  not  69.  quoting  10  Encyc.  of  Pl.  and  Pr. 

of  a  pecuniary  nature,  cannot  be  urged  371.    See  also    State    v.  Vincent,   91 

as  an  objection."  Md.  718. 

358.    1.  The  Faet  that  a  Grand  Juror  4.  Waiyor  >f  ObjsotiMi.  —  Sute    v. 

Is  a  Protseutor  will  not  vitiate  the  in-  Vincent,  91  Md.  718  (obiter), 

dictment  found  by  the  jury,  though  it  374.    8.  Matthews  v.  State,  42  Tex. 

may  be  ground  of  challenge  in   the  Crim.  31. 

original  organization  of  the  grand  jury.  37ft.    8.  Matthews  v.  State,  42  Tex. 

See  Matthews  v.  State,  42  Tex.  Crim.  Crim.  31. 

31, /^r  Henderson,  J.,  dissenting,  citing  390.    1.  An  Oath  in  SabttuitlAl  Oda- 

10  Encyc.  of  Pl.  and  Pr.  358.  formity  with  the  Statvto  is  sufficient. 

la  Miohigaa  the  fact  that  a  grand  State  v.  Allen,  63  Kan.  598. 

juror  is  prosecutor  or  complainant  has  4.  Com.  v.  Whitaker,  25  Pa.  Co.  Ct. 

been  made  a  ground    of    challenge.  42. 

People  V,  Smith,  118  Mich.  73.  8.   People  v.  Glen,  64  N.  Y.   App. 

8»9.    1.  Jackson  v.  U.  S.,  (C.  C.  A.)  Div.  167. 

I09  Fed.  Rep.  473,  citing  10  Encyc.  of  381.    8,  That  the  lOaiitet  Do   Vet 

Pl.  Tand  Pr.  358,  and  supporting  the  Show  that  the  Oraad  Jury  Was  Charged 

whole  text  paragraph.  is  not  reversible  error.    State  v,  Starr, 

8.    State    V.    Carter,    106    La.    407,  52  La.  A  nn.  610. 

wherein  it  was  said:    "The  fact  of  383.    1.  Benth  OaroUaa Aet H«ld Vet 

being  a  constable,  though  good  ground  te  Out  Ghraad  Jury  of  Fowen.  —  State  v, 

on  which  to  claim  exemption  from  jurjr  Brown,  62  S.  Car.  374. 
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S64.  *.  Term  OF  Court  — (4)  Term  to  Whkh  Defendant  Is 
Held.  —  See  note  4. 

38ff.  c.  Second  or  New  Indictment  —  (i)  After  Bill 
Ignored.  —  See  note  3, 

(2)  Pending  Another  Indictment.  —  See  note  4. 

386.  See  note  i. 

387.  d.  Secrecy.  —  See  note  i. 

390*  9.  Prooeedings  by  and  before  Grand  Jury  —  a.  Initiating 
Proceedings.  —  See  note  2. 

393.  c.  Conduct  of  Proceedings  —  (i)  Privacy  in  General 
—  See  note  3, 

39ff*  (4)  Evidence  and  Its  Sufficiency.  —  See  note  4. 

396.  See  note  2. 

391I*  (7)  Presence  of  or  Interference  by  Others  than  Grand 
furors  —  ProMeatiiig  Attorntj.  —  See  note  2. 

401.  e.  Minutes  of  Proceedings  —  in  General.  —  See  note  4. 

M4.    4.  State  v,  Graham,  136  Ala.  Qnaah    Firit.  ~  State    v.    Melvia,    166 

134;    Leisenberg   v.    State,    60    Neb.  Mo.  565. 

6a8.  Sint  Indictment  May  Be  Beinstated  en 

SM.    8.  People  v.    Neidhart,    (Ct.  FaUnre  of  Seoond.  —  People  v,  Mosier. 

Gen.  Sees.)  35  Misc.  (N.  Y.)  191,  15  N.  73  N.  Y.  App.  Div.  5. 

Y.  Crim.  475,  holding,  however,  that  3§T«    1.  Hall  v.  Slate,  134  Ala.  90. 

the  power  of  permitting  the  charge  to  390.    S.  State  v.  Graham.  136  Ala. 

be  affaln  submitted  to  the  grand  jury  134,  wherein  it  was  said  that  **  at  com. 

should  be    sparingly    exercised,    and  mon  law  the  powers  of  a  grand  jury, 

facts  should   be   presented   justifying  in  (he  investigation  of  an  offense,  were 

such  a  course;  Com.  v.  Whitaker,  25  Pa.  very  limited." 

Co.  Ct.  43,  holding  that  the  prosecuting  ^oseontLng  Oflleer  pro  Tern.  —  In  NiVf 

attorney,  by  permission  of  the  court,  York  the  district  attorney  has  no  au< 

may  submit  an  ignored  bill,  but  ade-  thority  to  delegate  a  private  attorney 

quate  reasons  therefor  must  exist.  to  represent  him  at  grand  jury  seS' 

Amliflatlott  «f  Private  Coonsel.  —  The  sions.     People  //.  Scannell,  (Snpm.  Ct. 

sending  of  an  indictment  to  another  Crim.  T.)  36  Misc.  (N.  Y.)  40. 

grand  jury  on  the  application  of  private  303.    8.  Com.  v.  Whitaker,  25  Pa. 

counsel  of  the  prosecutor  will  not  be  Co.  Ct.  42. 

allowed  without  allegation  of  irregu-  304.    4.  Hall  v.  State,  134  Ala.  90; 

larity,  oversight,   mistake,  or  fraud.  Mercer  v.  State,  40  Fla.  316,  wherein 

Com.  V,  Priestly,  24  Pa.  Co.  Ct.  543,  it  was  said;    "  The  rule  is  that  a  court, 

10  Pa.  Dist.  217.  for  the  purpose  of  quashing  an  indict* 

In  Arkansas  it  has  been  held  that  the  ment.  will  never  inquire  into  the  char 

court  has  the  right,  notwithstanding  acter  of  the  evidence  that  influenced  s 

the  grand  jury  has  ignored  a  charge  grand  jury  in  finding  such  indictment." 

of  murder  in  the  first  degree  and  re-  396.    8.  8oepe    of  Inquiry.  —  When 

tnmed  an  indictment  for  murder  in  the  an  indictment  is  founded  upon  testi- 

second  degree,  to  suspend  proceedings  mony  all  of  which  was  incompetent,  ct 

under  snch  indictment  and  order  the  of  witnesses  all  of  whom  were  disquali- 

case  10  be  submitted  to  another  grand  fied,  the  bill  will  be  quashed;  but  when 

jury,  and  in  the  meantime  to  commit  some  of  the  testimony  was  incompetent 

the    defendant  without    bail.    £x  p.  or  some  of  the  witnesses  were  disquali* 

Johnson,  (Ark.  X902)  70  S.  W.  Rep.  467.  fied  the  court  will  not  go  into  the  in- 

4L  State  v.  Vinso,  171  Mo.  576,  apply-  quiry  how  far  such  testimony  or  sncb 

ing  the  principle  to  informations.  witnesses  contributed   to  finding  the 

If"  "  


1.  State  9.  Goddard,  162  Mo.  bill.    State  v.  Coates.  130  N.  Car.  701. 

198:    State  V,   Melvin,    166  Mo.   565;  399.    2.  State  p.  Mickel,  23  Utah  507. 

People  V,  Bissert,  71  N.  Y.  App.  Div.  401.    4.  Beeord  Held  te  8how  na&ig 

118,  ajfirmed  172  N.  Y.  643.  of  Indictment.  —  Watts    r.    Com.,    99 

ieeend  ladietment  Dees  Hot  Ipso  Faeto  Va.  872. 
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Vol.  X.  AND  COMPLAINTS.  4a»417 

403.  10.  Objections  —  a.  In  General.  —  See  note  5. 

404.  b.  Manner  of  Objecting  —  pim  u  Abatemmit  or  xottMu  — 
See  note  6. 

40tl«  See  note  i. 

407.  c.  Qualifications  of  Grand  Jurors.  —  See  note  2. 

409.  /  Proceedings  Before  Grand  Jury.  —  See  notes 

4,  6. 

ni   EETUBH  07  IBTDICTICEVT  BT  OBAVD  JVBT  —  1.  Veoei- 

sity.  —  See  note  7. 
411.    2.  Eecord  of  Eetnrn  —  a.  In  General — Aeeord  Ktut  ahow 

that  Indiotment  Wm  Batnrned.  —  See  note  2. 

413.  See  notes  i,  3. 

414.  b.  Recording  and  Filing.  —  See  note  2. 

416.  c.  Indorsement  of  Filing.  —  See  note  2. 

417.  See  note  i. 

lY.  SiTPPLTiHQ  Lost  Ihdictxsvt  bt  Copt  —  ^mmx  Bvie  — 
See  note  3. 

MS.    ft.  State  v,  Robertson,  50  La.  court,  duly  indorsed  by  the  foreman, 

Ann.  iioi;  State  c.  Starr,  52  La.  Ann.  it  is  conclusive  evidence  of  the  regu- 

610;  State  V,  Peoples,  131  N.  Car.  784;  larity  of  the  finding.    State  v.  Comer. 

State  V.  Carlson,  39  Oregon  19.  157  Ind.  611. 

404.  6.  Tarrance  v.  Slate,  43  Fla.        41tl«    1.  In  Iowa  it  is  unnecessary 
446.  that  the  minutes  of  the  testimony  of 

405.  1.  Motion  to  (^naih  Indiotment.  each  witness  and  each  exhibit  returned 

—  State  V,  Peoples,  131  N.  Car.  784.         with    the    indictment    be    separately 
\W.    S.  A  Motion  to  Quash  has  been     marked   "filed"  by  the  clerk.    One 

held  in  North  Carolina    to  be   proper  indorsement  of  filing,  if  so  made  as  to 

where  negroes  were  excluded  from  the  indicate  all  papers  to  which  it  refers, 

grand  jury.    State  v.  Peoples,  131  N.  is  sufficient.    State  v.  Doss,  no  Iowa 

Car.  784.  713. 

409.    4.  State  v,  Robertson,  50  La.  8.  Parnell  v.  State,  129  Ala.  6. 

Ann.  iioi.  414.     2.    Soffieiinoj   of  Booord.  — 

6.  Tarrance  o,  Stace,  43  Fla.  446.  Where  the  minutes  show  that  indict- 

7.  Indorsomont  Inoonsistent  with  Bill,  ments   were    regularly    returned  and 

—  In  North  Carolina^  where  an  indict-  presented,  it  is  immaterial  that  the 
ment  charged  murder  in  the  first  de-  clerk  enter  upon  his  minutes  the  fact 
gree,  but  was  indorsed  "  a  true  bill  for  that  the  judge  had  directed  the  dis- 
murder  in  the  second  degree,"  it  was  charge  of  the  grand  jury  before  he 
held  to  be  bad  on  demurrer.  State  v,  entered  the  titles  of  the  cases  against 
£wing,  127  N.  Car.  555  But  compare  those  indicated.  State  v.  Starr,  52  La. 
State  t/.  De  Hart.  109  La.  570,  holding  Ann.  610. 

that  the  indorsement  of  the  name  of  416.    2.  State  v.  Jackson,  106  La. 

the  offense  on  the  back  of  an  indict-  189  (mistake  in  date), 

meat  is  no  part  of  the  finding  of  the  41T«    1.  Hicks  v.  State,  123  Ala.  15; 

grand  jury;  State  «^.  Thacker  Coal,  etc..  West  v.  State,  71  Arlc.  144;  Klrkham 

Co.,  49  W.  Va.  140,   holding  that  the  v.  People,  170  111.  9;  State  v.  Bell,  159 

indorsement  "  a  true  bill  "  is  no  part  Mo.  479;    Cauthern     v.    State,    (Tex. 

of  the  indictment  except  for  identifica-  Crim.  1901)  65  S.  W.  Rep.  96;  Moore 

lion.  V,  State,  (Tex.  Crim.  1904)  81  S.  W. 

411.    2.  The  OmiMiott  of  the  Word  Rep.  48. 

"Foreman"  from  the  signature  of  the  8.  Com.  v,  Becker,  14  Pa.  Super.  Ct. 

foreman  has  been  held  to  be  subject  to  430  [citing  10  Encyc.  op  Pl.  and  Pr. 

amendment.    Com.  e^.  Ferguson,  8  Pa.  417,418];  Robersonv.  State,  (Fla.  1903) 

Dist.  120.  34  So.  Rep.  294;  McGaire  v.  State,  76 

OonolnsiTensii  of  Botom.  —  When  an  Miss.    504;    Sute   v,    Paul,    87   Mo. 

indictment  has  been  returned  into  open  A  pp.  47. 
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418*  See  notes  i,  2. 

y.  IVDIOTICEVT— 1.  0«neral  Hatters  of  Form.— See  note  7. 
419.  S.  Caption   and   Commencement  —  a.    Their   General 
Nature  —  (i)  Caption.  —  See  note  7. 
490.  See  note  2. 
499.  (2)  Commencement  —  in  0«B«na.  —  See  note  3. 

499.  b.  Contents   of   Caption   and   Commencement  — 

(3)  Term  or  Time.  —  See  note  4. 
496.  See  note  i. 
497*  ^5)  Description  of  Court.  —  See  notes  4,  5, 

498.  (6)  Description  of  Grand  Jury  —  {%)  Of  Omuty,  Xto.  —  See 
note  4. 

499.  See  note  i. 

430.  (b)  Vamet,  Vombor,  or  (liuliflMrtioiui  —  Hamot  or  VvMlMr.  —  See 
note  I. 

(7)  That  Grand  Jurors  Were  Sworn.  —  See  note  6. 

418.    1.  Roberson    v.    Sute,    (Fla.  Oovrt.  —  An  iadictment  entitled  "In 

1^3)34  ^'  Rep*  394;  Harmon  v,  Terri-  the  District  Court  of  the  United  Slates 

tory,  9  Okla.  313;  Carter  v.  State,  41  for  the  District  of  Alaska"  was  sus- 

Tex.  Crim.6o8,  in  which  case  the  prac-  tained  in  Jackson  v,  U.  S.,  (C.  C.  A.) 

tice  in  Texas  was  clearly  stated;  Reed  102  Fed.  Rep.  473,  the  court  holding 

V.  Sute,  42  Tex.  Crim.  572,  holding  that  the   use  of   the  words    "  of  the 

that  a  motion   to  substitute  is  abso-  United  States "  could    be  considered 

Intely  essential.  as    at    most   a    clerical    or    technical 

Subftitation  of  Loot  Gom^aiat  —  Brad-  error, 

burn  V.  State,  43  Tex.  Crim.  309.  Where  a  caption  read,  "  Territory  of 

8.  See  Roberson  v.  Slate,  (Fla.  1903)  New  Mexico,  County  of  Socorro  —  ss.: 

34  So.  Rep.  294;  State  v,  Paul,  87  Mo.  In  the  District  Court,   at    the   April 

App.  47,  wherein  it  was  said  that  the  Term,  A.  D.  1900,*'  it  was  held  to  be 

right  to  supply  a  lost  indictment  is  in-  sufficient.     Territory  v.  Clay  pool.  (N. 

herent  in  the  court.  Mex.  1903)  71  Pac.  Rep.  463. 

7.  Hardin  v.  State,  106  Ga.  384.  4M.    4.  Keith  v.  Territory,  8  Okla. 

419*    7.  Sute  f/.  Mowry,  21  R.  I.  307  [citing  10  Encyc.  of  Pl.  and  Pr. 

376.  428];  Slate  V.  Buralli.  (Nev.  1903)  71 

490.    8.  George  v.  People,  167  111.  Pac.  Rep.  532;  State  v.  Bartholomew. 

447;  State  V.  Mowry,  21  R.  I.  376.  (N.  h}9^i)  54  All.  Rep.  231. 

Formal  Imporfsetioii  in  Oaption  Imma-  499.    1.  DefootiYO  Deooription  Onrod 

toriaL  —  Ledbetter  v.  U.  S.,  (C.  C.  A.)  by  Title  and  Froamblo.^  State  v.  Buralli, 

108  Fed.  Rep.  52.  (Nev.  1903)  71  Pac,  Rep.  532. 

Miotako  of  Tims  in  Oaptioii  Hot  TkUl.  In  Alaska  the  language,  "  The  grand 

—  George  v.  People,  167  111.  447.  jurors  of  the  United  States  of  America, 

439«     3.    Prooontmont  on    Oath.  —  selected,  impaneled,  sworn,  and  charged 

Reference  to  an  Abandoned  Count  may  within  and  for  the  district  of  Alaska, 

be  had  to  supply  the  statement  that  the  accuse  T.  J.,'*  was  held  to  be  sufficient, 

indictment  was  made  upon  oath,  etc.  Jackson  v.   U.  S.,  (C.  C.  A.)  102  Fed. 

State  V,  Knock.  142  Mo.  515.  Rep.  473. 

4M.    4.   U.  S.  V,  Clark.   125   Fed.  430.    1.  Williams  v,  Sute,  107  Ga. 

Rep.  92,  citing  10  Encyc.  of  Pl.  and  721,  quoting  10  Encyc.  or  Pl.  and  Pr. 

pR.  425.  429  [430],  the  whole  text  paragraph. 

496.  1.  U.  S.  V.  Clark,  125  Fed.  6.  The  Crimo  Hut  Bo  (Simzgod  on  Oath 
Rep.  92.  of  the  grand  jurors.    State  v,  Furger- 

497.  4.  Whoro  tho  Booord  IMsolosoo  son,   152  Mo.   92.    See  also  State  v, 
tlio  Vamo  of  tho  Covrt  it  is  not  essential  Sanders,  158  Mo.  610. 

that  it  be  stated  in  the  caption.    State        The  Omission  to  Use  tho  Word  ''Onad'* 
V.  Craft,  164  Mo.  631.  was  held  not  to  be  fatal  in  Sute  v. 

ft.  BnffloionQj  of  Statomont  Doiignating    Evans,  158  Mo.  589. 
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4S1.  See  note  i. 

4S4.  8.  Lidonemints — ^.  Indorsement  of  Witnesses  — 

•totttlofj  B«qiiirtiiiMit.  —  See  note  2. 

4S«S.  ladietmtiit  —  How  AiEMtad  by  Omiaiion.  —  See  note  2. 

457.  c.  Indorsement  of   Finding  and   Signature  of 
Foreman  —  irtoaMitj  ftr  indonemont  —  See  note  5. 

458.  See  notes  2,  3. 

459.  ttgnfttun  of  Horouui.  —  See  notes  3,  4. 

440.  See  note  2. 

8iiftBl«i^7  of  ladonement  —  See  notes  3,  5,  6. 

441.  4.  Condusioii  of  Xadictment  —  a.  Contra  Pacem  —  Vmm- 
■Itj  9t  Sodi  CoBdniioiL  —  See  notes  l,  2,  4,  5. 

443.  See  note  i. 

MUmej  «f  ConelniiMi.  —  See  note  2. 

4S1.    1.  In  T«iM  it  is  not  necessary  **  TUs  Bill  Foand,"  however,  is  saffi- 

to  state  that  the  grand  jurors  were  cient.    State  v.  McBroom,  127  N.  Car. 

sworn.    It  is  sufficient  if  it  appears  528. 

from  the  face  of  the  indictment  that  it  tuAeisiit  Evidenoe  of  Fiadiiig.  <—  The 

was  the  act  of  the  grand  jury  of  the  indorsement  on  the  indictment  by  the 

proper  county.     Hait  v.  State,  (Tex.  foreman,  its  return  to  the  court,  and 

Grim.  1898)  44  S.  W.  Rep.  1105.  the  addition  of  the  prosecutor's  name 

4M«    8.  The  Kama  of  a  Witnsso  Who  by  order  of  the  court  are,  in  Pennsyl- 

Bitass  to  TostUy  may  be  omitted.   Gii-  vania^  sufficient  evidence  of  the  finding 

more  v.  People,  87  111.  App.  128.  of  the  indictment  on  the  testimony  of 

4W«    9.  State  v.  Smith,  33  Oregon  the  witnesses.    Com.  v,  Rovaianek»  12 

483,  holding,  however,  that  the  objec-  Pa.  Super.  Ct.  86. 

Uon  comes  too  late  after  a  hearing  on  5.  Blume  v.  State,  154  Ind.  343. 

demurrer.  6.  Goodman  v.  People,  90  111.  App. 

Ktihoda  BzdiiiiTO.  —  In  Kentucky  the  533,  sustaining  an  indorsement  which 

objection  should  be  raised  by  motion  read:    "  A  true  bill.     Foe eman  of  the 

to  quash  and  not  by  demurrer.    Com.  Grand  Jury,  James  T.  Stafford.'* 

V,  Brewer,  (Ky.  1902)  67  S.  W.  Rep.  994.  Mistake  in  Typewritiiig  Hamo  Hold  to 

487.    5.  Ptmotioo   AdTisablo.  —  State  Bo  Immaterial.  —  State  v.  Armstrong, 

V,  Hill,  48  W.  Va.  132.  167  Mo.  257. 


8.  Goodman  v.  People,  90  III.  441*    1.  State  v,  Minford,  64  N.  J. 

App.  533;   Denton  v.  Slate,  155  Ind.  L.  518. 

307;  State  V,  Logan,  104  La.  254;  Bird  8.  State  v.  Culbrath,  71  Ark.  80;  State 

V,  State,  103  Tenn.  343.  v.  Minford,  64  N.  J.  L.  518;  Olendorf  v, 

8.  Denton   v.  State,   155    Ind.    307;  State,  64  Ohio  St.  118;  State  v.  Powers, 

State  r.  Logan,  104  La.  254;  Bird  v,  •  59  S.  Car.  200. 

Sute,  103  Tenn.  343.  4.  Olendorf  v.  State,  64  Ohio  St«  118. 

8.  State  V,  Hill,  48  W.  Va.  132,  holding,  however,  that  it  is  unnecessary 


f meting  10  Encyc.  op  Pl.  and  Pr.  439.  for  each   count  to    contain  the  con. 

4.  O^ootion  WaiTOd  if  Hot  Kado  Before  cl  usion. 

nttdisf.  — State  V.Hill,  48  W.Va.  132.  ft.  Hardin    v.    State,   106    Ga.    384: 

44#.    8.  State  v.  Hill,  48  W.  Va.  132.  State  v,  Minford,  64  N.  J.  L.  518,  both 

8.  Aa  Indorsomont  "  Hot  Found "  as  to  cases  citing  10   Encyc.  of    Pl.    and 

Two  Doftodants  and  "  a  true  bill  "  as  to  Pr.  441.     In  the  latter  case,  however, 

another  was  held  not  to  render  the  in-  it  was  held  that  the  conclusion  was 

dictment  bad  In  State  v.  Aucoin,  50  amendable. 

La.  Ann.  49.  443*    1.  Hardin  v.  State,  106  Ga. 

^'A  Trao  IiiJbnBatioii,"  under  which  384,  quoting  ro  Encyc.  of  Pl.  and  Pr. 

appeared  the  words  "  Geo.  E.  Chamber-  442. 

lain,  District  Attorney,"  was  held  to  8.  "Against  the  Poaeo  and  BigBitjol 

be  a   sufficient  compliance  with   the  the   ITnited   States"    was   held    to   bo 

Oregom  tutute.    Sute  v.  Belding,  43  proper  in  Alaska,    Jackson  v.  U,  S., 

Oregon  95.  (C.  C.  A.)  102  Fed.  Rep.  473. 
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44S.  See  note  3. 

444.  b.  Contra  Formam  — -  iMinttj  ^f  OwiiitoB,  —  See  notes 

2,5. 

44ff*  Omelniioa  to  loTtnd  Comiti.  —  See  note  I. 

447.  6.  Signing  or  Conntenigning  by  Proteontlng  Attornqr  —  a. 
Necessity  —  At  Coamon  Law.  —  See  notes  ly  2. 
By  Statute.  —  See  note  3. 

449.  VL  TiLiHO  07  IVFO&MATIOH  —  1.  By  Whom  niod  —  in 
0«B«rftL  —  See  notes  i,  2,  3. 

4ff0.  S.  Preliminary  Xzamination.  —  See  note  5. 

4ffl.  S.  Verifloation,  Affidavit,  or  Complaint — a.  When  Neces- 
sary. —  See  note  3. 

4ff3«  See  note  i. 

b.  Sufficiency  —  (i)  In  General ^  w^MUMMOf  ohargiiiff 
oAbm.  —  See  note  5. 

4ffS«  See  note  i. 

"  iBformatloB  sad  Belief."  —  See  notes  3,  4. 
404.  (2)  By  Whom  Made,  —  See  notes  i,  2. 

(3)  Before  Whom  Made.  —  See  note  3. 

c.  Jurat.  —  See  note  5. 

448.  8.  Com.  v,  Kay,  14  Pa.  Super,    plunge.  —  State  v.  Shanks,  98  Mo.  App. 
Ct.  376;  Slate  V,  Powers,  59  S.  Car.  aoo.    138. 

444.    8.  State  v.  Minford,  64  N.  J.  4d9.    1.  The  Fitet  that  the  lalenia- 

L.  518.  tion  Is  Twioe  Yerilled  does  not  weaken 

ft.  Sute  V,  Gill,  89  Minn.  502,  ciHng  the  charge.     State  9.  Gill.  63  Kan.  382. 

10  Encyc.  op  Pl.  and  Pk.  444.  Infonnation   Cured   by   Judgment.  — 

44ft.    1.  State  v.  Wade,  147  Mo.  73.  Where  an  information  was  properly 

447.    1.  State  v.   Brown,  63   Kan.  verified  before  trial  it  was  held  that  an 

262;  State  V,  Mulford,  12  Ohio  Dec.  omission  to  make  verification  before 

655  [in  each  of  which  cases  the  court  filing  was    cured    by  the    judgment. 

cited  10  Encyc.  op  Pl.   and  Pr.  446  State  v,  Patton,  94  Mo.  App.  32. 

(447)];  State  V,  Williams,  107  La.  789.  ft.  Sothmaa  v.  State,  (Neb.  1902)  92 

8.    State  V,  Mulford,  12  Ohio  Dec.  N.  W.  Rep.  303. 

655,  citing  10  Encyc.  op  Pl.  and  Pr.  4d3«    1.   That  an  Infermatlai  Veei 

446  [447]*  Vot  Meet  the  Bequlraments  «f  an  Indlot- 

8.  In  Kanias  the  common-law  rule  is  ment,  see  Com.  v,  Campbell,  22  Pa. 

changed  by  statute.    State  v.  Brown,  Super.  Ct.  98. 

63  Kan.  262.  8.  Sharp  v.  State,  61  Neb.  187. 

449.  1.  State  v.  Kyle,  166  Mo.  287.  4.  State  v.  Jones,  168  Mo.  398;  Sute 
S.  A  Bpeeial  Assistant  Distriet  Attorney  v.  Jacobs.  100  Mo.  App.  52;  State  r. 

may  file  an  information.     Lasley  v.  Hunt,  (Mo.  App.  1904)  80  S.  W.  Rep. 

District  of  Columbia,  14  App.  Cas.  (D.  279;  State  v.  Donaldson,  12  S.  Dak.  259. 

0407.  4d4«    1.  YerifleationbyaaXyvwItaeM 

8.  State  V.  Tones,  168  Mo.  398;  State  is  not  essential.     Barr  v.  People,  30 

V,  Kyle,  166  Mo.  287;  Sharp  v.  State,  Colo.  522.    See  also  Bergdahl,  v.  Peo- 

61  Neb.  187.  pie,  27  Colo.  302. 

4M«    ft.  See  State  v,  Goetz,  65  Kan.  8.  See  State  v.  York,  7  Kan.  App.  291, 

125;  Com.  V,  Moss.  24  Pa.  Co.  Ct.  221.  holding  that  citizenship  of  the  affiant 

4(51.    8.  In  re  Glass,  119  Fed.  Rep.  need  not  be  shown. 

509  [citint  10  Encyc.  op  Pl.  and  Pr.  8.  Sharp  v.  State,  61  Neb.  187  (derk 

451];  Bush  V.  State,  62  Neb.  128.  of  District  Court). 

Xaformation  Kot  Properly  Verified  Shoald  ft.  Jndieial  Hotioe  of  dnrk^  Hgaatwi. 

Bo  (Inashod.  —  State    v,   McGee,    (Mo.  —  See  Trimble  7.  State,  61  Neb.  604, 

1904)  80  S.  W.  Rep.  899.  holding  that  a  verification  signed  "  J. 

VaDOOiiiary  Yorifloatlon  Held  to  Be  tor-  C.  Jeffers,  Clerk,*'  was  safficient. 
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405.  4.  When  Filed  —  a.  Generally.  —  See  notes  2,  3. 

4S8.  5.  Sooond  or  Hew  Information.  —  See  note  i. 

4A9.  TU  IV70BMATI0V  —  1.  General  Matters  of  Fom — la  ViM 
sod  bj  Authsrity  of  SUte.  —  See  note  3. 

4AO.  2.  Allegation  of  Jurisdictional  Matters.  —  3ee  note  i. 

461.  4.  Condnsion  —  Coatm  Ptotm.  —  See  note  3. 

469.  5.  Signature  of  Froseouting  Officer.  —  See  notes  3,  6. 

46S.  Tm.  CoxPLAnri  —  Pbesehtxsht  avd  Ivoxonm  —  1. 
Jurisdiction  and  Frocednre  Statutory.  —  See  note  2. 

405.  2.  Veoeasity  in  Oenentl — Oath  and  Jurat  — 17  Whoa  4taia- 
Ifterod  —  Jurat.  —  See  note  2, 

467.  4.  Sufficiency  of  Oath.  —  See  notes  i,  2. 

468.  5.  Matters  of  Form  —  r.  Conclusion.  —  See  note  3. 
460.  See  notes  i,  2. 

6.  Supplying  Lost  Complaint  by  Copy.  —  See  note  4. 
474I.  DL  SzBYicz  07  Copt  of  Ivdicthsht  ob  Ivtobmatiov  — 
1.  Eight  Generally.  —  See  note  i. 

Omisiloii  of  the  Seal  of  Court  by  the  Clerk    the  correct  method  of  proceeding  in 


has  been  held  not  to  be  fatal  after  ver 
diet.  Gustavenson  v.  State,  lo  Wyo. 
300. 

455«  8.  Clerleal  Error  Klwamlng 
Torm  of  Court  Ho  Gronnd  for  Beversal.  — 
Williams  v.  State,  42  Fla.  205. 

S.  In  Xiiioiirl  an  information  filed  in 
vacation  is  not  invalid.  State  v,  Kyle, 
166  Mo.  287. 

45S.  1.  Whitesides  v.  State,  (Tex. 
Crim.  1903)  71  S.  W.  Rep.  969. 

45II.  S.  State  v.  Wilson,  109  Iowa 
93,  holding  that  an  information  for 


Massachusetts,  Com.  v,  Rawson,  183 
Mass.  491. 

465«  8.  People  v.  Lane,  124  Mich. 
271. 

467.  1.  Mulkins  v.  U.  S.,  10  Okla. 
288;  Rice  c/.  Ames,  180  U.  S.  371. 

Waiver  of  Defeodve  YorifloatioB.  —  A 
plea  to  the  merits,  or  entering  into  a 
recognizance  for  appearance  at  a  fatare 
day,  is  a  waiver  of  any  defect  in  the 
verification.  Matter  of  Cummlngs,  11 
Okla.  286. 

Defective  Terifloation  In  One  Connt  Dooo 


violating  an  ordinance  was  properly    Hot  Impair  Bofflcieney  of  Another.  —  Rice 


entitled  in  the  name  of  the  state. 

400,  1.  State  v,  Moore,  2  Penn. 
(Del.)  299;  Blake  v.  State,  18  Ind.  App. 
280;  State  V.  Boyce,  24  Wash.  514; 
State  V.  Lewis,  31  Wash.  515;  State  v, 
Melvern,  32  Wash.  7. 

461.  S.  State  v,  Ulrich,  96  Mo. 
App.  689. 

In  Sooth  Dakota  and  Wisooxisin  the 
formal  conclusion  is  not  necessary. 
State  tr.  Hellekson,  13  S.   Dak.   242, 


V,  Ames,  180  U.  S.  371. 

8.  See  Monroe  v.  State,  137  Ala.  88; 
Smith  V,  State,  (Tex.  Crim.  1903)  76  S. 
W.  Rep.  436. 

46§,    8.  Miller  v.  State,  8z  Miss.  162. 

4m.  1.  State  f.  Huegin,  no  Wis. 
180. 

8.  State  V,  Huegin,  no  Wis.  xSo. 

4.  Morrison  v.  State,  43  Tex.  Crim. 

437. 
Hotioe  and  Bight  to  OontMt  —  "  The 


holding  that  the  omission  of  a  word    substitution  of  a  lost  complaint  or  in- 
from  an  unnecessary  conclusion  was    formation  is  a  judicial  act,  and  is  upon 


immaterial;  Murphy  v.  State,  108  Wis. 
III. 

4M«  S.  People  v,  Griner.  124  Cal. 
19:  State  V.  Weeks,  88  Mo.  App.  263. 

0.  See  State  v.  Kyle,  166  Mo.  287 
(initials  Instead  of  name  will  not  in- 
validate information). 

Ugastvo  by  ITnaathorliod  Person  Fatal. 
—  State  V,  Beddo,  22  Utah  432. 


notice;  and  it  is  competent  for  the  de- 
fendant to  contest  the  substitution." 
Bowers  v.  State,  (Tez.  Crim.  1903)  75 
S.  W.  Rep.  299. 

470,  1.  Holden  v.  Sute,  (Tez.  Crim. 
1903)  71  S.  W.  Rep.  600,  holding  the 
statute  to  be  mandatory. 

Who  Kay  Xsko  Serriot.  —  Under  the 
Texas  statute,  service  out  of  the  county 
9,  For  Violating  a  town  By-law  by  a  person  other  than  the  sherifif  to 
a  oompUlat,  and  not  an  indictment,  is    whom  the  order  for  service  was  given 
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471.  2.  WaiY«r  of  Eight  —  See  note  3. 

479.  See  note  3. 

Z.  CsABenie  Ottivib  — 1.  Snffleieiiqr  of  IndietiiMil  or 
Infonnation  Oenerally  —  a.  Application  of  Same  Rules  to 
Both.  —  See  note  5. 

47*.  b.  Degree  of  Certainty.  —  See  notes  i,  2,  3,  5. 

474.  c.  Necessity  of  Charging  Facts.  —  See  note  i. 

475.  See  note  i. 

476.  d.  PosiTiVENESS  OF  CHARGE.  —  See  note  3. 

477.  A.  Sufficiency  of  Inartificial  Language.  —  See 
note  2. 


is  soflElcient.  Hargrove  v.  State,  (Tez. 
Crim.  1899)  51  S.  W.  Rep.  1124. 

Oopj  Xuit  Be  True  Copf .  •—  See  State 
V,  DeWolfe,  (Mont.  1904)  74  Pac.  Rep. 
1084. 

Cm  Oepgr  OoAoInt  —  Bash  v.  State, 
62  Neb.  128. 


St.  398,  holding  certainty  to  a  common 
intent  to  be  sufficient  on  demurrer. 

474,  1.  O'Brien  v.  Sute,  109  Ga. 
51  \ciHug  10  Encyc.  of  Pl.  and  Pr. 
473  et  seq,\.  State  v.  Trueblood.  25 
Ind.  A  pp.  437;  State  v,  Webb's  River 
Imp.  Co.,  91  Me.  559:  State  v.  Meysen- 


ioMeianey  of  Order  IMreotliig  Banrioe  of  burg,  171  Mo.  i;  Moline  v.  Sute,  (Neb. 

Copy  of  Indietmitat  —  See  Ford  v.  Stale,  1903)  93  N.  W.  Rep.  228;  U.  S.  v.  Post, 

129  Ala.  16.  113  Fed.  Rep.  852. 

The  niing  of  a  How  Information  makes  Szeeptions  to  Bale.  —  The  o£fense  of 
the  case  a  new  one,  and  the  defendant  conducting  an  illegal  business  is  a  coo- 
is  entitled  to  service.    Stepp  v.  State,  tinuous  one,  and  is  distinct  from  the 


(Tei.  Crim.  vp^)  77  S.  W.  Rep.  787. 

471.  S.  Giano  r.  People,  30  Colo, 
ao;  Lightfoot  v.  State,  (Tex.  Crim. 
1903)  77  S.  W.  Rep.  792:  Burrows  v. 
State,  (Tex.  Crim.  1903)  72  S.  W.  Rep. 
848. 

ABWonmrfng  that  a  Party  Is  "Soady" 
when  the  case  is  called  for  trial  waives 


individual  acts  which  may  tend  to 
establish  the  offense.  Offenses  of  this 
nature  may  be  alleged  by  general 
words,  and  without  setting  foith  any 
particular  acts.  State  v.  Corcoran,  73 
Vt.  404,  citing  10  Encyc.  of  Pl.  and 

Pr.  474. 

Xattors    of   Evidonos  Hood  Hot  Bo 


the  right  to  the  service  of  a  copy  of  the    Pleaded.  —  Breeland  v.  State,  79  Miss, 
indictment.      Diffin    v.    State,    (Tex.     527. 
Crim.  1901)  63  S.  W.  Rep.  128. 

An  AdwiiMton  of  Sonrioo  by  the  defend- 
ant in  open  court  is  sufficient.  Brown 
V,  State,  120  Ala.  342. 

479.    8,  Stewart  v.  State,  137  Ala. 


475.    1.  O'Brien  v.  State,  109  Ga. 

51  [citing  10  Encyc.  of  Pl.  and  Pr.  473 

et  w.];  State  v,  Furgerson,   152  Mo. 

92;  Moline  v.  State,  (Neb.  1903)  93  N. 

W.  Rep.  228;  U.  S.  V.  Post,   113  Fed. 
33  (character  '*  &  "  used  as  a  substitute     Rep.  852. 
for  "  and  ");  Freeman  v.  State,  (Miss.        The  Omission  of  the  Wort  "With"  in 
1901)  29  So.  Rep.  75  (lack  of  certificate    an  indictment  for  an  assault  with  an 


and  mark  "  copy  ");  Leslie  v.  State. 
(Tex.  Crim.  1898)  47  S.  W.  Rep.  367. 

6.  Hummel  v.  State,  10  Ohio  Dec. 
492,  ciHng  10  Encyc.  of  Pl.  and  Pr. 
472  et  seq, 

47S.  1.  State  v,  Furgerson,  152  Mo. 
92;  Sute  V,  Corcoran,  73  Vt.  404. 

S.  State  V.  Corcoran.  73  Vt.  404. 


axe  was  held  to  be  fatal  in  State  v, 
Furgeison.  152  Mo.  92. 
476.    8.  Moline  V.  State,  (Neb.  1903) 

?3  N.  W.  Rep.  228;  U.  S.  v.  Post.  113 
ed.    Rep.    852.      Compare    People    v. 
Ennis,   137  Cal.  263,  holding  that  an 
indictment  using  the  word  "  whereas  " 
followed  by  a  positive  averment  was 
8.  Paynter  v.  Com.,  (Ky.  1900)  55  S.    sufficient. 
W.  Rep;  687.  "  Wd."  —  In  Barfield  r.  State,  39  Tex. 

The  Use  of  Abhroviatioas  will  not  Crim.  342,  it  was  held  that  it  is  neces- 
necessarily  render  an  indictment  in-  sary  to  use  the  word  "  did  "  in  com- 
valid.  State  v,  McPherson,  X14  Iowa  plaints,  informations,  and  indictmenu. 
402.  '>^<^  Bhoald  Hot  Be  Alleged  by  Way  of 

IMi  ITiikaown  te  Jwy.  •—  See  Lang  v.  BedtaL  —  State  v.  Trueblood,  25  Ind. 
Sute,  42  Fla.  595.  ^PPii37.     ^      ,       „  ^  . 

5.  Sec  Sute  v.  Messenger,  63  Ohio       477.    8.  People  v.  Haagen,  139  CaL 
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478.  See  notes  2,  3. 

479.  See  note  i. 

48*.  /  Characterizing  Offense.  —  See  note  2. 

481.  k.  Videlicet.  —See  note  i. 

2.  Statutory  Offenses  ^^.   Relation   of   Statutory 
Forms  to  Former  Strictness.  —  See  note  4. 

483.  b.  Effect  of  Form  Prescribed  by  Statute.  —  See 
notes  I,  2. 

483.  c.  Language  of  Statute  —  (i)  General  Rules.  —  See 
notes  1,2. 

489.  See  notes  i,  2. 

115;  Hume  V.  U.  S.,(C.  C.  A.)  118  Fed.  Illinois,  —  Bolen  v.  People,  184  III. 

Rep.  689.  338,  Williams  v.  People,  67  III.  App. 

47§*    8.  Freeman    v.   State,    (Tex.  344.                            / 

Crim.  1903)723.  W.  Rep.  looi.  Indiana,  —  Atkinson  v.  State,  (Ind. 

8.  People  V,   Haagen,  139  Cal.  115;  App.  1904)  70  N.  £.  Rep.  560. 

Hume  V,   U.  S.,  (C.  C.  A.)  118  Fed.  /(;7<^a.  —  State  c^.  Reilly,  108  Iowa  735. 

Rep.  689.  Kentucky,  —  Knoxville  Nursery  Co. 

479«    1.  People  v,  Haagen,  139  Cal.  v.  Com.,  108  Ky.  6;  Com.  v,  Grlnstead, 

115;  State  V,  Sugg,  66  Kan.  668  ^mis-  108  Ky.  59. 

spelled  word  amended);  St.  Louis  v,  Maryland,  —  Stevens    v.    State,    89 

State,  (Tex.  Ctim.  1900)  59  S.  W.  Rep.  Md.  669. 

889.  Minnesota,  —  State  v.  Gill,  89  Minn. 

480.    8.  State  v,  Patton,  159  Ind.  502. 

24S,  citing  10  Encyc.  of  Pl.  and  Pr.  Missouri. — State    v,    Hendrickson, 

480.  165  Mo.  262. 

4§1«    1.  Sinclair  v.  District  of  Co-  Nebraska,  —  Leisenberg  v.  State,  60 

lumbia,  20  App.  Cas.  (D.  C.)  344,  sup-  Neb.  628:  Hartley  f.  Slate,  53  Neb.  310. 

porting  tbe  text  paragraph  generally.  New  Jersey.  —  State  v,  Bartholomew, 

See  also  Scilicet  and  Videlicet.  (N.  J.  1903)  54  Atl.  Rep.  23 r. 

4.  Hummel  v.  State,  10  Ohio  Dec.  New  York,  —  People  v,  Corbalis,  86 
492  {citin;^  lo  Encyc.  OF  Pl.  AND  Pr  N.  Y.  App.  Div.  531. 

481];  Paynter  v.  Com.,  (Ky.  1900)  55  A^<7rM  Z>a>t^/j.  —  State  ».  CUmie,  (N. 

S.  W.  Rep.  687.  Dak.  1903)  94  N.  W.  Rep.  574. 

4§9.     1.  Brass  v.  State,  (Fla.  1903)  Pennsylvania,  —  Com.  v.   Beatty,  15 

34  So.  Rep.  307.  Pa.  Super.  Ct.  5. 

%,  AnlndietmentforXorderNotCharg-  Tennessee,  —  GriflSn    v,    Sute,    109 

ing  " Premeditation "  and  "  Deliberation/*  Tenn.  17. 

authorized  by  statute,  doss  not  violate  Texas,  — Johnson    v.    State,    (Tex. 

the  rights  of   the  accused   under  the  Crim.  1900)  S5  S.  W.  Rep.  818. 

Constitution  of  North  Carolina,     State  Utah,  —  State    v.    Williamson,    22 

V.  Cole,  132  N.  Car.  1069.  Utah  248. 

4§3.     1.  State   v,   Soaler,    107    La.  United  States, — Jackson  v.  IT.  S.,  (C. 

794;  Smith  V.  Territory,  11  Okla.  656  C.  A  )  102  Fed.  Rep.  473;  U.  S.  v,  Bal- 

feach  quoting  10  Encyc.  of  Pl.  and  lard,  118  Fed.  Rep.  757. 

PR.  483J;  People  V,  Garnett,  129  Cal.  48«(.     1.    People    v,    Garnett,    129 

364.  Cal.  364. 

5.  Schneider  v.  People,  30  Colo.  493;  2.  Hummel  v.  State,  10  Ohio  Dec. 
State  V,  Sonier,  107  La.  794;  Smith  v.  492;  Smith  v.  Territory,  11  Okla.  656; 
Territory,  11  Okla.  656;  State  v,  Del-  State  v.  Delvecchio.  25  Utah  18  [each 
vecchio,  25  Utah  18;  Sims  v.  U.  S.,  (C.  citing  10  Encyc.  of  Pl.  and  Pr.  483 
C.  A.)  121  Fed.  Rep.  515,  each  citing  lo  (485)];  Semon  v.  State,  158  Ind.  55; 
Encyc.  of  Pl.  and  Pr.  483.  See  also  Atkinson  v.  State,  (Ind.  App.  1904)  70 
the  following  cases:  N.  E.   Rep.  560;  Stale  v,  Hayes.  105 

California.  —  People  v,  Gordon,  133  La.  352;  Com.  v,  Shissler,  7  Pa.  Dlst. 

Cal.  328.  344:  Com.  V.  Beatty,  15  Pa.  Super.  Ct. 

Colorado,  —  Cremar    v.    People,    30  5;  State  v.  Smith,  31  Wash.  245  (by 

Colo.  363.  statute). 
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486«  See  note  i. 

48T.  (3)  Addition  of  Averments  Not  Required  by  Statute.  — 
See  note  i. 

(4)  Charge  in  Language  of  Statute  —  Restrictions  upon 
Rule.  —  See  note  4. 

488.  See  note  i. 

489.  /.  Former  Offense  or  Conviction  —  Increased 
Punishment.  —  See  note  i. 

490.  g.  Alternative  Charge  —  Use  of  Disjunctive.  — 

See  note  i. 

49 1.  h.  Pleading  Statute.  —See  note  i. 

3.  Intent  or  Knowledge — a.  Intent  Generally.  —  See 
note  4. 
499.  See  note  i. 

c.  Feloniously — ommi  Bnio.  —  See  note  3. 
493.  See  note  i. 

OffniM  ]>«Mribed  by  Statute.  —  See  note  2. 
495.  4.  Exeeptions  and  ProTisot.  —  See  note  $• 


Otnand  BtatMnmt  of  Bnle.  —  The  ia-  262;    State   v,   Vandenborg,   159  Mo. 

dlctment  should  employ  so  many  of  230. 

the  substantial  words  of  the  statute  as  4,  State  v.  Turley.  14.2  Mo.  403;  Mc- 

wiU  enable  the  court  to  see  on  what  Carty  v,  U.  S.,  (C.  C.  A.)   loi  Fed. 

statute  it  is  founded,   and  all  other  Rep.  113. 

words  which  are  essential  to  a  com-  Xnowladge  Implied  from  Cfliarga.  —  In 

plete  description  of  the  offense.     State  an  indictment  for  conducting  an  un- 

V,  M/illiamson,  22  Utah  248.  lawful  business,  it  is  not  necessary  to 

4S6.    1.  See   Jones    v.    State,    136  allege    that    the    defendant   **  Icnow- 

Ala.  118.  ingly  "  conducted    the  business  where 

497.    1.  Com.    V.    Scroggin,    (Ky.  the  charge  necessarily  implies  knowl- 

1901)  60  S.  W.  Rep.  528;  State  v.  Jack-  edge.     State  z'. Corcoran,  73  Vt.  404. 

son,  106  La.  189;  U.S.  v.  Clark,  125  499.    1.  State  z^.  Keller,  (Idaho  1902) 

Fed.  Rep.  92.  70  Pac.   Rep.   105 1;  Bolen  v.  People, 

•nrplvi  Hesd  Hot  Haoesiarily  Be  Oh-  184  111.  338. 

littratod.  —  State  v.  Patterson,  66  Kan.  An  Unneoeisary  Allegation  of  Intent 

447.  may  be  rejected  as  surplusage.     State 

4.  Hummel  v.  State,  10  Ohio  Dec.  v.  Southern  R.  Co.,  122  N.  Car.  1052. 

49a  [citing  xo  Encyc.  of  Pl.  and  Pr.  8.  State  v.  Taylor,  131  N.  Car.  711; 

487I;  Schneiders.  People,  30 Colo. 493;  State  f.  Smith,  31  Wash.  245. 

Williams  V,  People,  67  III.  App.  344;  403.    1.  See  State  v,  Buford,  52  La. 

People  V,  Kane.  14  N.  V.  Crim.  316;  Aon.  539,  wherein  an  information  was 

State  V,  Corcoran,  73  Vt.  404;  State  v.  sustained.      Compare    Reno    v.    State, 

Mitchell,  47  W.  Va.  789;  U.  S.  v,  Marx,  (Neb.  1903)  95  N.  W.  Rep.  1042. 

1 22  Fed.  Rep.  964.  Under  the  Statntee  of  Washington  it  is 

4§§*    1.  Schneider    v.    People,    30  not  necessary  that  the  word  "  felont- 

Colo.  403.  ously  *'  should  be  used  to  define  the 

4M,    L  McWhorter  v.   State,    118  crime  of  grand  larceny,  if  other  words 

Ga.  55;  Brown  v.  Com.,  (Ky.  1901)  61  conveying  the  same  meaning  are  used. 

S.  W.  Rep.  4.  State  r.  Smith,  31  Wash.  245. 

490«    1.  State    v.    Humphreys,  43  8,  Richards  v.  State,  (Neb.  1902)  91 

Oregon  44,  citing  10  Encyc.  of  Pl.  N.  W.  Rep.  878. 

AND  Pr.  400.  405.    6.    Republic  v.   Ah  Yee,   i3 

491.     1*    Com.    V.    Donovan,    170  Hawaii  169;  State  v.  Tracy,  82  Minn. 

Mass.  228:  People  v.  Lane,  124  Mich.  317;  State  e^.  Bouknight,  55  S.  Car.  353 

271;  Mayer  v.  State,  64  N.  J.  L.  323;  [each  citing  10  Encyc.  of  Pl.  and  Pr. 

Williams  V,  U.  S..  168  U.  S.  382.    See  495];  State  v,  Webb's  River  Imp.  Co., 

also  State  v.    Hendrickson,   165   Mo  97  Me.  559;  Sute  v.  Knowles,  90  Md. 
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49A»  See  note  i . 
497.  See  notes  i,  2,  3. 

499.  5.  Variance  Between  Information  or  Indictment  and  AiBdavit 
or  Complaint  —  inlormfttion.  —  See  note  i . 

500.  See  note  i. 

991.  Indietmnit.  —  See  note  2. 

594.  XL  Debgbiptioh  07  PSBSOH — 1.  Defbndant — a.  In  Gen- 
eral. —  See  note  5. 

595.  See  note  2. 

646;  Mayer  v.  State,  63  N.  J.  L.  35,  64  based  upon  the  facts  stated  in  the  com- 

N.  J.  L.  323;  State  v,  Marks,  65  N.  J.  plaint  or  warrant,  but  the  prosecutor 

L.  84;  Sims  V.  U.  S.,  (C.  C.  A.)  121  has  a  right  to  describe  the  offense  as  it 

Fed.   Rep.  515.    See  also  Kitchens  v.  is  disclosed  by  the  facts  appearing  in 

State,  116  Ga.  847.  the  preliminaty  examination.     People 

&oeption  to   Bnle.  —  State   v,   Bou-  v.  Karste,  (Mich.  1903)  93  N.  W.  Rep. 

knight,  55  S.  Car.  353.  quoting  10  Encyc.  108 i. 

OF  Pl.  and  Pr.  496  (495).  501.    8.  In  Pennsylyaiiia  "  an  indict- 

Xatten  of  Defense  Need  Not  Be  Bega-  ment  need  not  conform  precisely  with 

tiTod.  —  Com.   V,   Campbell,    22    Pa.  the   phraseology  of   the    information. 

Super.  Ct.  98.  provided   the  offense  charged  is    the 

496«    1.  Packer  v.  People,  26  Colo,  same  in  substance."    Com.  v.  Gouger, 

306;  Hale   V,  State,   58  Ohio  St.  676;  21  Pa.  Super.  Ct.  217. 

Kowenstrot  v.  State,  6  Ohio  Dec.  467,  504*    6.  Burns  v.  People,  28  Colo. 

8  Ohio  Cir.  Dec.  119.  84;  Stale  v,  Whitaker,  160  Mo.  59.     See 

497.    1.  State   v.  Tracy,  82  Minn,  also  State  v,  Daniels,  65  Kan.  861,  70 

317;    State    V.   Williamson,    22    Utah  Pac.  Rep.  635.     G^m/ar^  Stale  v.  Ryan, 

248.  113  Iowa  536,  quoting  lo  Encyc.  of  Pl. 

8.  Republic  t/.  Ah  Yee,  12   Hawaii  and  Pr.  504,  but  holding  that  the  de- 

169;  State  V.  Bouknight,  55  S.  Car.  353  fendants  were  sufficiently  designated 

[each  HHng  10  Encyc.  of  Pl.  and  Pr.  in  view  of  the  Iowa  statute  providing 

497];  State  V,  Dry  Fork  R.  Co.,  50  W.  that  an  indictment  shall  be  good  if 

Va.  235  \ciHng  to  Encyc.  of  Pl.  and  understandable. 

Pr.  495  (497)] ,  Sofield  v.  State,  61  Neb.  Betting  Forth  the  Estate,   Degree,  or 

600;  Hale  V,  State,  58  Ohio  St.  676;  Xystery,  as  required  by  the  statute  i 

Kowenstrot  v.  State,  6  Ohio  Dec.  467;  Hen.  V.,c.  5  (A.  D.  1413),  is  not  neces- 

Parker  v.  Territory,  9  Okla.  109;  State  sary    in    ihe    District    of    Columbia. 

V.  Gallagher,  20  R.  I.  266;  Shelp  v,  U.  Lanckton  f.   U.  S.,  18  App.  Cas.  (D. 

S.,  (C.  C.  A.)  81  Fed.  Rep.  694;  Sims  C.)  348. 

V,  U.  S.,  (C.  C.  A.)  121  Fed.  Rep.  515.  That  the  Middle  Initial  Is  Immaterial, 

S.  Republic  v.  Ah  Yee.  12  Hawaii  169  see  Veal  v.  State,  116  Ga.  589. 

Uiting  10  Encyc.  of  Pl.  and  Pr.  497];  Waiver  of  Xiiiiomer  by   Pleading.— 

state  V.  Gallagher,  20  R.  I.  266;  Shelp  Verberg  v.  State,  137  Ala.  73. 

w.  IT.  S.,  (C.  C.  A.)  81  Fed.  Rep.  694.  5<^.     3.    People    ».    Oliveria,    127 

4M*    1.    Hanson    v.    State,    (Tex.  Cal.  376. 

Crim.  1901)  61  S.  W.  Rep.  120.  Where  It  Appears  that  the  Aoomed  Was 

Snbstaatial  CompUanoe  Soflioient.  —  Xeant  the  indictment  will  not  be  con- 
Van  Syoc  V,  State,  (Neb.  1903)  96  N.  sidered  defective.  Curtley  f.  State.  42 
W.  Rep.  266.  See  also  Luna  v.  State,  Tex.  Crim.  227:  Ford  v.  State,  (Tex. 
(Tex.  Crim.  1902)  70  S.  W.  Rep.  89.  Crim.  1899)  54  S.  W.  Rep.  761. 

Time.  —   where     an     information  Beoaose  a  Letter  Is  Inoompietely  Xade 

charged  the  offense  to  have  been  com-  an  information  may  not  be  insufficient, 

mitted  "  on  December  18,  1896,"  and  Dodson  v.  Stale,  (Tex.  Crim.  1902)  66 

the  complaint  charged  its  commission  S.  W.  Rep.  1098. 

**  on  or  about  December  18,  1896,"  it  Name  Supplied  by  Statement  of  TMti 

was  held  that  there  was  no  fatal  vari-  Gonstitating   Offense.  —  State    v.    Mal- 

ance.     Drye  v.  Slate,  (Tex.  Crim.  1900)  donado,  21  Wash.  653. 

55  S.  W.  Rep.  65.  In  Kentucky  such  errors  are  provided 

500*    1.  In  mehigan  it  is  held  that  for  by  statute.    Com.  v,  Jenkins,  (Ky. 

the  information   need  not  be   wholly  1903)  72  S.  W.  Rep.  363. 
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505.  b.  By  Common  Name.  —  See  note  4. 

tM6.  2.  Persons  Other  than  Defendant.  —  See  notes  i»  2,  3. 

ff#T.  See  note  i. 

tM8.  3.  Name  Unknown  —  Of  Tliird  Penom.  —  See  notes  i,  2. 

509.  4.  Description  of  Corporation.  —  See  notes  2,  3. 

91 0.  See  notes  i,  5. 

6.  Variance  Between  Complaint  and  Information  or  Indict- 
ment. —  See  note  7. 

511.  Xm  lATiiro  Tike  —  1.  General  Bnles  —  VMSMity  and  Pm- 
eiiion.  —  See  notes  2,  3. 

505.  4.  Rufus  V,  State,  117  Ala.  Change  of  Name  1^  Xanriage  Befdra  la- 
131;  Eaves  v.  State,  113  Ga.  749.  diotment  Foand.  —  In  Addison  v.  State, 

Setting  Out  Initials  with  Surname  Boift-  (Tex.  Crim.  1902)  68  S.  W.  Rep.  679,  it 

eieat.  —  Eaves  v.  State,  113  Ga.  749.  was  held  that  tiie  change  of  name  b^ 

Aiiae  —  Meaning  Explained.  —  Fergu-  marriage  did  not  invalidate  the  pro- 
son  V.  State,  134  Ala.  63.  ceedings. 

506.  1.  Jacobs  v.  State,  (Fla.  1903)  Omitting  to  Allege  the  Christian  Hame 
35  So.  Rep.  65;  Dauguerty  v.  State.  41  is  not  necessarily  fatal.  Crittenden  v. 
Tex.  Crim.  661.  State,  134  Ala.  145;  Liwe  v.  State,  134 

SniBoienoy  of  Beferenoe  After  Hame  Once  Ala.  154* 

Stated.  —  Catlett  v.  State,  (Tex.  Crim.  TJnneeossary  to  Allege  Kiddle  Hame.  — 

Z901)  61  S.  W.  Rep.  485.  Terry  v.  State,  118  Ala.  79. 

8.  Slate  V.  Hogreiver,  152  Ind.  652  Error  in  Middle  Initial  Is  Hot  Inuna- 

[citing  10  Encyc.  of  Pl.  and  Pr.  506,  terial. —  RatcHff  v.  State,  23  Ind.  App. 

506];  State  V.  Williams,  68  Ark.   241;  64;  Olibare  v.  State,  (Tex.  Crim.  T898) 

Riley  r.  Stale,  68  Ark.  330;  Irwin  f.  48  S.  W.  Rep.  69. 

Slate,  117  Ga.  722;  Eldridge  v.  State,  507.    1.  Walker  v.  State,  134  Ala. 

76  Miss.  353.  86;  People  v,  Plyler,  121  Cal.  160;  Slate 

Persons  Iiijnred  —  Yariance  Immaterial,  v,  Carnagy,  106  Iowa  483;  Addison  s?. 

—  State  V.  Vincent,  (S.  Dak.  1902)  91  Slate.  (Tex.  Crim.  1902)  68  S.  W.  Rep. 
N.  W.  Rep.  347;  State  r/.  Blakeley,  83  679;  Luna  r.  State,  (Tex.  Crim.  1902) 
Minn.  432;  Davis  v.  Com.,  99  Va,  838.  70  S.  W.  Rep.  89. 

Fatal  Turianoe.  —  Where  the  name  of  508.    1.   Hamilton    v.    People,    24 

"  John  Houston  "  was  alleged  and  the  Colo.  301. 

evidence  showed  the  right  name  to  be  Where  the  Party  Ess  No  Hame,  such 

John  F.   Hamilton,  the  variance  was  fact   should    he    alleged.      Triggs   r. 

held  to  be  fatal.    Spears  v.  State,  70  State,  (Tex.  Crim.  1899)  53  S.  W.  Rep. 

Ark.  144.  104. 

8.  See  Ford  v.  State,   129  Ala.   16;  2.  Sofield  v.  State,  61  Neb.  600  [n'/StW 

Bonardoz'.  People,  182  111.  411  (judicial  10    Encyc.    of    Pl.    and    Pr.    508]; 

notice  taken  of  identity  of  "Johnnie  '*  Daugherty  v.  State,  41  Tex.  Crim.  661. 

and  *'John"):  Harrington  z/.   People,  (^09.    2.  State    p.    Rollo,    3    Penn. 

90  111.  App.  456;  State  </.  Blakeley,  83  (Del.)  421. 

Minn.    432    ("  Tony    Barrom  "     and  8.  See  Mattox  v.  State,  115  Ga.  212. 

'*  Tony  Baron  '*  held  not  to  cause  fatal  510.    !•  Mattox   v.  State,   115  Ga. 

variance);  Holt  ».  State,  39  Tex.  Crim.  212;  Slate  v.  Dry  Fork  R.  Co.,  50  W. 

282  (**  Ruboiton  "   and  "  Rubottom  **  Va.  235  [each  citing  10  Encyc.  of  Pl, 

held  to  be  immaterial  variance);  How-  and   Pr.    509,   510);  State  v.  Rollo,  3 

ard  V,  State,  (Tex.  Crim.  1901)  65  S.  W.  Penn.  (Del.)  421. 

Rep.   519  ("  Mallie"  and    '*  MoUie  "  6.  Davis  v.  State,  105  Ga.  808,  ciHmg 

held    not    to    create    fatal    variance);  10  Encyc.  of  Pl.  and  Pr.  510. 

Gustavenson   r.   State,    10  Wyo.    300  7.  Irwin  v.  State,  117  Ga.  722. 

("  Larson  "  and  **  Larsen  "  held  to  be  ((II.    2.  Barnes  r.  State,  (Tex.  Crim. 

sttflficientlv  similar).  1900)  59  S.  W.  Rep.  882;  Coleman  p. 

The  OmisBlon  of  "Jr."  is  immaterial.  State.  (Tex.  Crim.  1901)  62  S.  W.  Rep. 

State  V,  Dankwardt,  107  Iowa  704.    See  753;  Vallegas  v,  Sute,  [Tex.  Crim.  190a) 

also  Bonardo  v.  People,  182  III.  411.  66  S.  W.  Rep.  769. 

Qvestioii  of  Identity  —  ProTinoe  of  Jury.  8.  People  v.   Miller.    137  Cal.  649; 

—  Sute  r.  Perkins,  70  N.  H.  330.  Alexander  v.  State,  40  Fla.  213;  What- 
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fflS.  See  notes  i,  2. 

515.  2.  Future  or  Lnpofiible  Date.  —  See  note  3. 

fflA.  5.  "On  or  About."  — See  note  5. 

517.  6.  Christian  Era.  —  See  note  2. 

8.  Oontinuando — General  Bale.  —  See  note  4. 
519.  9.  Words  of  Reference  — ''  Then  ud  There.'*  —  See  notes  i,  3. 
ff!iO.  XIV.    Laying     Veittje  —  1.    General    Suffioieney.  —  See 
note  5. 

ley  V.  State,  (Fla.  1903)  35  So.  Rep.  80;  When  Hot  ef  Eaeenoe  of  OiBmse.  -^  State 

State  V.  Perry,  117  Iowa  463;  Tatum  v.  Perry,  117  Iowa  463. 

V,  Com.,  (Ky.  igoo)  59  S.  W.  Rep.  32;  517.    S.  Com.  v,  Traylor,  (Ky.  1898) 

State  V.  Prater,  59  S.  Car.  371;  Scott  v,  45  S.   W.   Rep.    450,    supporting  the 

State,  (Tex.  Crim.  1900)  56  S.  W.  Rep.  whole  text  paragraph. 

61;   State  V,   Gottfreedson,   24   Wash.  4. -State  v.  Prater,  59  S.  Car.  271. 

398;   Hume  V,  U.  S.,  (C.  C.  A.)  118  510.    1.  State  v,  Barnett,  159  Ind. 

Fed.  Rep.  689.  432,  citing  10  Encyc.  of  Pl,  and  Pr. 

Sato  AUegod  Taken  as  Tme.  —  "  The  519,  but  holding  that  under  thecircnm- 

indictment  must  on  ics  face  charge  a  stances  of  the  particular  case  the  use 

crime  sufficiently  definite  to  enable  the  of  the  words  rendered  the  indictment 

court  to  impose  the  proper  sentence,  uncertain.    See  also  State  v.  Corcoxmn. 

and  in  xletermining  its  sufficiency  in  73  Vt.  404.  wherein  an  indictment  was 

this  respect,  the  date  alleged  must  be  held  to  be  sufficient  even  though  the 

taken    as  true."      Whatley  r.  State,  words  "  then  and  there  "  were  not  re- 

(Fla.  1903)  35  So.  Rep.  80.  peated,  as  the  construction  was  such 

An  Indietmont  Alleging  Two  DiiTerent  that  the  effect  of  the  phrase  as  used 

Tears,  One  of  Whieh  Bars  the  Proseeution,  extended  throughout  the  sentence, 

is  bad.     Harwell  v.  State,  (Tex.  Crim.  S.  U.  S.  v,  Peuschel,  116  Fed.  Rep. 

1901)  65  S.  W.  Rep.  520.  642,  quoting  10  Encyc.  of  Pl.  and  Pr. 

513.    1.  People  v.  Miller,  137  Cal.  519. 

642;  Paynter  v.  Com.,  (Ky.  1900)  55  S.  ^dO«    5.  People  v,  Webber,  133  Cal. 

W.  Rep.  687;  State  v,  Anderson,  59  S.  623;  Lanckton  v,  U.  S.,  18  App.  Cas. 

Car.  229.  (D.  C.)  348;  McKinnie  v.  Stale,  (Fla. 

8.  Sute  V.  Ackerman,  51  La.  Ann.  1902)  32  So.  Rep.  786;  U.  S.  v,  Marx, 

1213.  122  Fed.  Rep.  964. 

515.    S.  State  v.  Mulford,  12  Ohio  Charaotor *< 88 "TJnimportaiit— ''There 

Dec.  720,  citing  10  Encyc.  of  Pl.  and  is  no  peculiar  virtue  in  the  cabalistic 

Pr.  515,  and  holding  that  where  the  character  '  ss,'  which  is  presumed  to 

offense  was  charged  in  the  past  tense  have    been    anciently    symbolical    of 

its  commission  before  the  finding  of  something,  but  nobody  knows  precisely 

the  indictment  was  sufficiently  shown  what.'*    Seay  v.  Shrader,  (Neb.  1903) 

though  a  future  date  was  alleged.  95  N.  W.  Rep.  690. 

In  Arkansas,  if  the  defendant  is  not  Boffldenoy   of  Tonne.  —  In  State    v. 

misled,  an  indictment  is  not  bad  be-  Damon,  97  Me.  323,  it  was  held  that 

cause  it  alleges  a  future  date.    Con-  an  indictment  for  polygamy  under  the 

rand  v,  Sute,  65  Ark.  559.  laws  of  Maine  is  sufficient  if  it  alleges 

Omission  of  "Hundred."  —  In    Texcu  that  the  crime  was  committed  at  some 

an  indictment  charging  the  commis-  town  within  the  county,  or  that  the 

sion  of  a  crime  "  on  or  about  the  loth  offender  resided  within  the  county  at 

day  of  May,  A.  D.  one  thousand  nine  the  time  of  the  indictment,  or  that  he 

and  one,  and  anterior  to  the  present-  was  apprehended  within  the  county, 

ment  of  this  indictment,"  was  held  to  Oflbnso   on   Blgh   Seas.  —  Where   an 

be  fatally  defective.    McCoy  v.  State,  indictment  alleged  the  criminal  act  to 

43  Tex.  Crim.  606.  have  been  committed  "  on  tne    high 

A  Fttturo  Sato  la  the  Caption  has  been  seas,  and  within  the  jurisdiction  of 

held  to  be  immaterial.    Statev.  Mowry,  this  court,  and  within  the  admiralty 

SI  R,  I.  376.  and  maritime  jurisdiction  of  the  said 

616.    5.  People  v.  Miller,  137  Cal.  United  States  of  America,  and  oat  of 

64s;  State  V,  McDonald,  (S.  Dak.  1902)  the  jurisdiction  of  any  particnlar  state 

91  K.  W.  Rep.  447-  of  the  said  United  Sutes  of  America, 
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591  •  See  note  i. 
599.  See  note  i. 
ff9S.  See  note  i. 

594.  See  note  i. 

595.  2.  Venue  Laid  by  Wordi  of  Befbrenoe.  —  See  note  i. 

596.  3.  Juriidiction  in  Two  Oonntiei.  —  See  note  2. 
59T.  4.  Border  Countiei.  —  See  note  i . 

Sl9%.  XTL  SirBPLirsAGZ  avd  Bepuohangt  —  lurpiiiitce.  —  See 
note  4. 

5S9.  Btpngnmoy.  —  See  notes  2,  3. 

XTU  DvpuciTT  —  1.  General  Rule  Forbidding  Duplicity. 
—  See  note  4. 

5SS.  See  note  i. 

•IS4.  See  notes  i,  2,  3. 

in  and  on  board  of  a  certain  American  more  as  are  not  mutually  repugnant." 

vessel,"  it  was  held  to  be  sufficient*  Com.  v,  Sbissler,  7  Pa.  Dist.  344. 

Andersen  v,  U.  S.,  170  U.  S.  481.  4.  Breeland  v.  State,  79  Miss.  537; 

591.    1.  Considine  v,  U.  S.,  (C.  C.  State  t^.  Brown,  (Miss,  iqoo)  28  So.  Rep. 

A.)  112  Fed.  Rep.  342.  752;  Peoples.  Stocic,  (Supm.  Ct.  Crtm. 

M%.    1.  Lanckton  v.  U.  S.,  18  App.  T.)  21  Misc.  (N.  Y.)  147,  12  N.  Y.  Crim. 

Cas.  (D.C.)  348;  Considine  V.  U.S.,  (C.  420;    People  r.    Frazler,    (Supm.   Ct. 

C.  A.)  112  Fed.  Rep.  342.  Spec.  T.)  36  Misc.  (N.  Y.)  280;  People 

5M.    1.  Lancltton  v.  U.  S.,  18  App.  v.  Klipfel,  160  N.  Y.  371,  affirming  37 

Cas.  (D,  C.)  348.  N.  Y.  App.  Div.  224;  Stale  v.  Hinkle. 

594.    1.  Sute  V.  Brown,  159  Mo.  33  Oregon  93;  Com.  v.  Kolb,  13  Pa. 

646.  Super.  Ct.  347;  Com.  v.  Sober,  15  Pa. 

((M.    1.  Eavesv.  Sute,  113  Ga.  749;  Super.  Ct.  520;  Cornell  v.  State,  104 

Sute  V,  Perry,  117  Iowa  463;  Bartley  Wis.  527.     See  also  Sute  v.  Batson, 

V.  Sute,  53  Neb.  310;  Dunn  v.  State,  108  La.  479. 

58  Neb.  807.  An  Indietmant  Chargiiif  a  OontlBaMi 


8.  State  V.  Ellison,  49  W.  Va.  Offense  was  held  to  be  bad  under  Code 

70,  quoting  10  Encyc.  of  Pl.  AND  Pr.  Iowa  (1897),  §  5284,  in  Sute  r.  Jame- 

536.  son,  117  Iowa  312. 

M7.    1.  Sute  V,   Daily,  113  Iowa  Indietment  in  Two  Ooiuti  Held  Bad  fnr 

362,  holding,  however,  that  jurisdiction  Duplieity.  •—  State  v,  Schuler,  109  Iowa 

mutt  be  alleged  positively  and  that  it  iii. 

was  not  sufficient  to  allege  the  com-  XiadflmeanerB  and  Feloniai.  —  In  Mc- 

mission  of  the  offense  within  the  juris.  Clure  v.  People,  27  Colo.  358.  citing  10 

dictional  limit  "  as  nearly  as  the  grand  Encyc.  of  Pl.  and  Pr.  532,  it  was  laid 

jury  know  and  can  state.'*  down  that  under  the  modern  practice 

MO*    4.  State    v,    Humphreys,    43  there  is  no  distinction  in  respect  to 

Oregon  ^{citing  10  Encyc.  of  Pl.  and  duplicity  between  informations  char^- 

^«  530];  People  V,  Ross,  134  Cal.  256;  ing  misdemeanors  and  those  relating 

Sute  V.  Hatch,  94  Me.  58.  to  felonies. 

689.    %.  Hickman  v.  State,   (Tez.  533,    1.  People  v.  Klipfel,  160  N. 

Crim.  1903)  72  S.  W .  Rep.  587.  Y.  ^^71,  affirming  37  N.  Y.  App.  Div.  224. 

A  Charge  that  the  Defendant  Ihot,  Out,  534.    1.  State  v.  Batson,   108  La. 

ttrudi,  and  Brniied  the  Paeaaiod  is  not  479»  citing  10  Encyc.  of  Pl.  and  Pr. 

repugnant.     Sutherlin    v.    State,    148  534.    See  also  the  following  cases: 

Ind.  695.  ArJkansas,  —  Grant  v.  State,  70  Ark. 

S.  State  V,  Furgerson,  162  Mo.  668.  290. 

Oonnti  Bepagnaat   to   Xadt  Other.  —  California.  ^  People  9.  McGlade,  139 

"  Counts  may  be  joined    containing  Cal.  66. 

matter  repugnant  the  one  to  the  other.  Indiana.  —  Wilson  v.  Sute,  156  Ind. 

But  if  they  are  for  one  and  the  same  631. 

offense,  the  verdict  of  guilty    •    •    •  Kansas.  —  Sute  v.  Kirby,  62  Kan. 

flhould  be  uken  only  on  such  one  or  436;  State  v.  Dunn,  66  Kan.  483. 
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ffS5.  8.  WlMre  One  of  Two  Offomet  Is  Inadoqutoly  Chaxgod.  — 
See  note  i. 

8.  Surplniage.  —  See  note  2. 

5.  Biftinot  OffenioB  as  Stages  of  One  Crime.  —  See  note  4. 

6.  Greater  Inolnding  Lesser  Offense.  —  See  note  5. 

5S6.  7.  OoignnetiYe  and  Di^nnetiYe  Averments — Co^Jsasttte  Atst- 
MMti.  —  See  note  i . 
5S8.  See  note  3. 
ffS9.  DlitfiuMtiTo  ATtnunti.  —  See  notes  I,  2. 

Kentucky,  —  Com.  v.  Yarnell,  (Ky.  La.  479,  ciHf^  10  Enctc.  of  Pl.  and 

1902)  68  S.  W.  Rep.  136.  Pr.  534. 

Louisiana.  —  Stale  v.  Baford,  52  La.  6M«    1.  State  v.  Knock,   143  Mo. 

Aon.  539;  State  v,  Yoang,  104  La.  aoi.  515 ;  State  v,  Middlesex,  etc.,  Traction 

Mississippi,  —  Clue  v.  State,  78  Miss.  Co.,  67  N.  J.  L.  14;  People  v,  Kane,  43 

661.  N.  Y.  App.  Div.  472,  affirmed  i6i  N. 

New  Jersey.  —  State    v,   Middlesex,  Y.  380. 

etc..  Traction  Co..  67  N.  J.  L.  14.  S.  State  v,  Wilson,    143   Mo.    334; 

New  York,  —  People  v,  McLaughlin,  Thompson  v.  State,  105  Tenn.  Z77;  U. 

(Ct.  Gen.  Sess.)  33  Misc.  (N.  Y.)  691, 15  S.  v.  Be  try, '96  Fed.  Rep.  843. 

N.  Y.  Crim.  302;  People  v,  Kane,  43  That  Hatters  of  XadaoontBt  Will  V«k 

N.  Y.  App.  Div.  472,  affirming  i6i  N.  Titlate  the  Indietmant,  see  State  v,  Scott, 

Y.  380;  People  V,  Corbalis,  86  N.  Y.  78  Minn.  311. 

App.  Div.  531 ;  People  v,  Klipfel,  160  4.  Com.  v,  Kolb,  13  Pa.  Saper.  Ct. 

N.   Y,  371.  affirming  37   N.   Y.   Aop.  347- 

Div.  224.  6.  Sute  V,  Peterson,  izo  Iowa  647; 

Pennsylvania.  —  Com.   v,   Hafer,  22  State  v,  Climie,  (N.  Dak.  1903)  94  N. 

Pa.  Saper.  CL  107.  W.  Rep.  574;  State  ».  Beckroge,  49  S. 

Texas.  —  Schirmacher  v.  State,  (Tex.  Car.  484;  State  v,  McCormick,  20  Wash. 

Crim.  1898)45  S.  W.  Rep.  802;  Medina  94;    State  v,  Michel,  20   Wash.    162; 

V.  State,  (Tex.  Crim.  1899)  49  S.  W.  Ackernian  v.  State,  7  Wyo.  504. 

Rep.  380:  Hughes  v.  State,  (Tex.  Crim.  6M.    1.  State  v,  Seeger,  65  Kan.  711 ; 

1900)  60  S.  W.  Rep.  562.  State  v,  Humphreys,  43  Oregon    44; 

Utah,  —  State    v,    Carrington,    15  Griffin  v.  State,  109  Tenn.   17  [each 

Utah  480.  eiiins  10  Encyc.  of  Pl  and  Pr.  536]; 

9V€ukington,  —  State  v.  Newton,  29  Ferris  v.  State,  156  Ind.  224;  State  v. 

Wash.  373.  Beebe,  115  Iowa  128;  People  v,  Kane, 

UniUd  States,  —  U.  S.  v,  Davis,  103  43  N.  Y.  App.  Div.  472.  affirmed  161 

Fed.  Rep.  457.                                     '  N.  Y.  380;   Sute  v,  Beckroge,  49  S. 

ITslag    tha     Word    *<Weaadi'*    te  Car.  484;  Young  v.  State,  (Tex.  Crim. 

'^Woaad'*  bjnitaks  was  held  not  to  i90i)6oS.  W.  Rep.  767. 

constitnte  duplicity  in  Stitetf.  Phillips,  638.    S.  Griffin  v.  State,  109  Tenn. 

1x8  Iowa  660.  17,  quoting  xo  Encyc.  of  Pl.  and  Pr. 

Maiag  BaoooMlvs  Statutery  FhrtMS  of  538. 

the  Sams  (MBmso  is  not   regarded    as  639.    1..  Henderson  v.  State,  XX3  Ga. 

duplicity.  Com.  v.  Sober,  15  Pa.  Super.  X148  [citing  10  Encyc.  of  Pl.  and  Pr. 

Ct.  520.  538];  State  V,  Seeger,   65  ^ Kan.    711 ; 

FuetostlonHoldVoktoOaiuoBai^ty.  People  v.  Corbalis,  86  N.  Y.  App.  Div. 

—  State  V,  Wood.  112  Iowa  411*  53i* 

6M.    8.  State  v,  Batson,  xo8  La.  479  9.  State  v.  Humphreys,  43  Oregon  44 

[citing  10  Encyc.  of  Pl.  and  Pr.  454  {citing  xo  Encyc.  of  Pl.  and  Pr.  536 

(534)]:  Com.  V,  Crowell,  (Ky.  X901)  60  (539)];    Henderson  v.  State,   1x3  Ga. 

S.  W.  Rep.  179;  State  v,  Douglas.  26  1148:  State  v.  Seeger,  65  Kan.  7x1. 

Neb.  X96;  Com.  v,  Anlt,  10  Pa.  Super.  Supliisago.  — "  If  thedlsjuncuveaad 

Ct.  651;  Wallace  v.  State,  (Tex.  Crim.  all  that  follows  it  can  be  rejected  at 

1899)  49  S>  W.  Rep.  395;  Cornell  v,  surplusage,  then  the  alternative  aver- 

State,  104  Wis.  s^?*  ment  will  not  be  ground  for  qoathlog 

S.  Mftnmt  Aoti  Dtvdopoa  by  Toiti-  the  indictment"    Headertoo  v.  State, 

—  llsotfoB.  —  Sute  V,  Batson,  108  X13  Ga.  1x48. 
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aS9.  8.  Objections  for  Duplicity,  How  Hade  and  Waived.  —  See 
notes  3,  4,  6,  8. 
ff40»  See  note  i. 

XVm  JonmsB  07  CotniTs  ahd  Offehseb  —  1.  In  Gen- 
eral —  Nature  of  Counts  —  Eaoh  Count  Separata  iBdietBM&t.  —  See  note  2. 
Coimta  Conneetad  by  Wordi  of  Eeferanea.  —  See  note  3. 
S41»  See  notes  i,  2. 

049.  8.    Greater  Including  lesser  Offense  —  Oenenl  Bale.  —  See 
note  I. 

Falonlaa  and  Xiademaaaon.  —  See  note  2. 
ff4S«  See  note  2. 

Bala  QnaUflad.  —  See  note  3. 

3.  Joinder  of  Counts  Char^big  One  Oflbnse.  —  See  note  4. 
«I4S«  See  notes  i,  3. 

4.  Same  Acts  Constituting  Different  Offenses.  —  See  note  4. 
ff46.  5.  Joinder  of  Counts  for  Distinct  Offenses^  and  Sleetion  — 

a.  Joinder  in  General.  —  See  notes  i,  2,  3. 
947.  b.  Offenses  of  Same  Kind.  — See  note  i. 


639.    S,  State  v.  Woods,  (La.  1904)  Convletion  Caaaat  Be  Had  of 

36  So.  Rep.  626.    See  also  State  v.  Hot  Charged.  —  Alyea  v.  Sute,  6a  Neb. 

Briggs,  84  Minn.  357.  143. 

IndietmMLt  Cnrad  by  Plaa  of  ChiU^.  —  8.  Watson  v.  State,    116   Ga.   <i07; 

State  V.  Reily,  66  N.  J.  L.  399.  State  v,  Beckroge,  49  S.  Car.  484. 

4.  Corneli  v.  State,  104  Wis.  527.  543.    2.  Watson  v.  Sute,  ie6  Ga. 
0.  State  V.  Farnum,  66  N.  J.  L.  397,  607,  citing  10  Encyc.  of  Pl.  and  Pk. 

dting  10  Encyc.  of  Pl.  and  Pr.  539.  543. 

5.  Sute  V.  Brig^s,  84  Minn.  357;  Clue  8.  Watson  v.  State,  116  Ga.  607. 

V,  State,  78  Miss.  661;  People  v.  Klip-  4.  State  v,  Robbins,  123  N.  Car.  730; 

fel,  i6o  N.  Y.  371,  affirming  37  N.  Y.  State    v,    Howard,   139   N.   Car.   $34; 

App.  Div.  224;   Cornell  v.  State,  104  State  v,  Corcoran,  73  vt.  404,  the  last 

Wis.  527.  case  holding  that  when  an  offense  is  of 

MO*    1.  Cornell  v.  State,  104  Wis.  such  a  nature  that  it  can  be  committed 

527.  by  different  means  or  in  different  ways, 

S.  An  Indiekment  Consisting  of  Two  it  may  t>e  charged  as  having  been  done 

Papon,  pinned  together  and  returned  by  as  many  means  and  in  as  many 

into  court  as  one  bill,  the  two  charges  ways  as  are  included  in  the  offense. 

being  numbered   *' first  count"  and  A  Grima  Cannot  Bo  Donhlod  by  chang- 

"  second  count,"  has  been  held  not  to  ing  the  method  of  charging  it.    Logan 

be  objectionable.     State  v.  Robbins,  v,  U.  S.,  (C.  C.  A.)  123  F^.  Rep.  291, 

123  N.  Car.  730.  545.    1.  State  v.   Howard,  129  N. 

S,  Com.  V,  Ault,  10  Pa.  Super.  Ct  Car.  584. 

651.  S.  State  V.  Mulford,  12  Ohio  Dec.  790^ 

541.    1.  Com.  r.  Ault,  10  Pa.  Super.  quoHng  10  Encyc.  of  Pl.  and  Pa.  545. 

Ct.  651;  U.  S.  V.  Peters,  87  Fed.  Rep.  4.  People  v.  Adama,  72  N.  Y.  App. 

984.  Div.  166. 

8.  States.  Knock,  142  Mo.  515;  Com.  546.    1.  Burges  v,  Sute,  81  Miss, 

v.  Ault,  10  Pa.  Super.  Ct.  651.  482. 

M9«    1.  Watson  v.  State,  116  Ga.  8.  State   v,    Blakeney,  96  Md.   7x1, 

607:  Territory  V.  McGinnis,  10  N.  Mex.  quoHng  10  ENCYa  of  Pl.  and  Pe.  546. 

369;  Montgomery  V.  Com.,  98  Va.  840;  8.  Sute  v.  Blakeney,  96   Md.  7x1; 

Birker  cr.  State,  118  Wis.  108;  Brantley  State  v.  Bouknight,  55   S.  Can  m, 

V,  Sute,  9  Wyo.  X02.    See  also  Com.  each  citing  10  Encyc.  op  Pu  and  Pr. 

V,  George,  1%  Pa.  Super.  Ct.  x,  wherein  546. 

it  was  held  that  an  additional  count  MT.    1.  Sute  »•  Sheppafd«  $4  5. 

charging   the  lesser   crime  was    not  Car.  178  {quoting  xo  Encyc  of  Pl.  and 

necessary.  Pr.  547];  Swanson  v.  Sute,  xaoAla. 
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548.  See  notes  i,  2,  3. 

c.  Joinder  of  Felonies.  —  See  note  4. 

549.  e.  Joinder  of  Misdemeanors.  —  See  note  2. 

550.  /.  Joinder  of   Felony  and   Misdemeanor.  —  See 
note  2. 

551.  6.  Motion  to  Eleot  —  Diaoretion  of  Court  —  in  etntnL  — 
See  notes  i,  2,  3. 

553.  See  note  i. 

Diftiaet  Felonies.  —  See  notes  2,  3. 
55S.  Different  Xiidemeuiori.  —  See  note  3. 

554.  XIX.  JoiirDEB    07    PABTISS  —  Ofbneee    that    Xaj   Be   Jdnttj 
Committed.  —  See  notes  4,  5. 

376:  Sute  V,  Jones,  52  La.  Ann.  211;  551.    1.  Sute  v,   Sbeppard,   54  S. 

Little  V.  Siate»  60  Neb.  749;  Com.  v.  Car.  178;  State  e^.  Bouknight,  55  S.  Car. 

Schissler,  7  Pa.  Dist.  341.  353  [each  citing  10  Encyc.  op  Pl,  and 

54S«    1.  Sute  V.  Warner,  60  Kan.  Pr.  551J,  Bigcraft  v.  People,  30  Colo. 

94  \ciHng  ro  Encyc  op  Pl.  and  Pr.  298;  Eggart  z^.  State,  40  Fla.  527;  State 

547  et  seq,\\  Com.  v.  Rogers,  181  Mass.  r.  Blakeney,  96  Md.  711 ;  State  v.  Smith, 

184.  72  Vt.  366;  Gardes  v.  U.  S.,  (C.  C.  A.) 

'*  It  Cannet  Be  Oljeeted  In  Brror,  er  on  87  Fed.  Rep.  172. 

Bemnrrer,  or  in  Aneet  of  Judgment,  that  Bight  of  Defendant.  —  The  defendant 

two  or  more  offenses  of  the  same  na-  has  the  right  to  demand  that  the  charge 

tare  on  which   the  same    or   similar  against  him  shall  be  so  stated  that  he 

judgment  may  be  given  are  coniained  may  know  upon  what  specific  charge 

in  differ(^nt  counts  of  the  same  indict-  he  is  to  be  tried,  so  that  he  may  pre- 

ment."    Com.  v,  Gouger,  21  Pa.  Super,  pare  his  defense.     People  v,  Williams, 

Ci.  217.  133  Cal.  165. 

%,  State  V.  Sheppard,  54  S.  Car.  178  Where  No  DnpUelty  or  Ambiguity  Gould 

\quoHng  10  Encyc.  of  Pl.  and  Pr.  547  Be   DiiooTered   in    the    information   a 

(548)];  Davis  V.  U.  S.,  18  App.  Cas.  motion  to  compel  an  election  was  de- 

(D.  C.)  468;  State  V.  Warner,  60  Kan.  nied.     State  v,  Lewis,  31  Wash.  515. 

94;    State  V,  Jones,  52  La.  Ann.  211;  2.  After  Gonvietlon  the  motion  comes 

Com.  V,  Schissler,  7  Pa.  Dist.  341.  too  late.     Massey  v.  State,  (Tex.  Crim. 

8.  People  V,  Trainor,  57  N.  Y.  App.  1901)65  S.  W.  Rep.  911. 

Div.  422,  15  N.  Y.  Crim.  333.  8.  Bigcraft  v.  People,  30  Colo.  298; 

The  Joinder  of  a  Connt  for  Burglary  State    -o.   Howard,   129  N.  Car.   584; 

with  One  for  Larceny  was  held  to  be  Greenwood  v.  Slate,  (Tex.  Crim.  1898) 

proper  where  both   arose  out  of   the  44.  S.  W.  Rep.  177;  Terry  v,  U.  S.,  (C. 

same  transaction.    Com.  v.  Church,  17  C.  A.)  120  Fed. "Rep.  483. 

Pa.  Super.  Ct.  39.  Where  a  Series  of  Aets  Constltnte  but 

4.  State  V.  Bouicnight,  55  S.  Car.  353  One  Offense,  the  doctrine  of  election  does 

\ciUng  10  Encyc.  of  Pl.  and  Pr.  548J;  not  apply.    Willis  z/.  State,  134  Ala.  429. 

Com.  I/.  Schissler,  7  Pa.  Dist.  341;  State  M9.    1.  Joinder  of  Dlstlnet  Offenees 

c/.  Beckroge,  49  S.  Car.  484;  Jackson  v,  in  the  same  information  may  necessi- 

State,  (Tex.  Crim.  1902)  71  S.  W.  Rep.  tate  election.    State  r.  Moore,  2  Penn. 

280.  (Del.)  299. 

549.    8.  State  c/.   Blakeney,  96  Md.  S.  Surges  v.  State,  81  Miss.  482.   See 

711;  State  V,  Sheppard,  54  S.  Car.  178  also  Smith  v.  Com.,  109  Ky.  685. 

[each  citing  10  Encyc.  of  Pl.  and  Pr.  8.  That  an  Election  Is  Heoeiearj,  see 

549]:  Swanson  v.  State,  120  Ala.  376;  State  v,  Beckroge,  49  S.  Car.  484. 

State  V,  Boyer,  70  Mo  App.  156;  New-  553.    8.  State  v,  Boyer.  70  Mo.  App. 

son  9.  State,  (Tex.  Crim.  1900)  57  S.  156;  Herod  i^.  ?tate,4i  Tex.  Crim.597; 

W.  Rep.  670.  Massey  v.  State,  (Tex.  Crim.  190Z)  65 

That  lepmte  laeemiitent  Oflimtes  Hay  S.  W.  Rep.  91 1. 

Be  Charged,  see  Floyd  v.  State,  (Tex.  554.    4.  State  v,  Winstandley,  151 

Crim.  1902)  68  S.  W.  Rep.  690.  Ind.  316:  State  v.  Prater,  59  S.  Car.  271 

MO.    2.    Com.    tr.    Shissler,  7  Pa.  [each  citing  10  Encyc.  of  Pl.  and  Pr. 

Dist.  341.  554];  People  v,  Plyler,  rai  Cal.  160; 
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SS7.  XX.  VOLLB  Pbosequi  —  1.  By  Whom  Entered  — Ai  Xzwdie 
of  DiiertttoB.  —  See  note  3. 

2.  Scope  of  NoL  Pros.  —  See  note  6. 

563.  XXL  Qbjbgtiovs  —  1.  How  Made  OeneraUy.  -<  See  note  5. 

564.  WftlTor.  —  See  note  i . 

565.  See  note  i. 

567.  8.  Motion  to  ftaasli — ^.  General  Rules  —  Ai  Xz«rdM  of 

niMrotioB.  —  See  note  2. 

568.  See  notes  i,  2,  3,  4. 

Sutf  V.  Adam,  105  La.  737;  Woods  v,  Louisiana,  —State  v.  Robeitson,  50 

State,  81  Miss.  164.  La.  Ann.  iioi. 

epooUyiag  Partieolar  Dofosda&t.  —  It  is  Maryland,  —  State    v.    Vincent,    91 

not  necessary  for  the  indictment  to  set  Md.  718. 

out  which  one  of  the  defendants  fired  Mississippi,  —  Willtinson  v.  State,  77 

the  fatal  shot,  where  several  persons  Miss.  705. 

were  charged  with  murder.     Lindsey  Montana,  —  State    v.    Mahoney,    24 

V.  State,  24  Ohio  Cir.  Ct.  i.  Mont.  281. 

M4,    5.  State  v,  Winstandley,   151  New  Jersey,  —  Shuster  v.   State,  62 

Ind.  316;  State  v.  Prater,  59  S.  Car.  N.  T.  L.  521. 

271  [each  citing  xo  Encyc.  op  Pl.  and  Oregon,  —  State  v,  Carlson,  39  Ore- 

Pk*  554];  Rush  V,  Com.,  (Ky.  1898)47  gon  19. 

S.  W.  Rep.  585.  Pennsylvania, — Com.  v,  Landis,  13 

M7«    8.  In  Gibbs  v.  State,  130  Ala.  Pa.  Super.  Ct.  134;  Com.  r.  Brennan, 

loi.  it  was  held  to  be  proper  for  the  193  Pa.  St.  567. 

solicitor,  with  the  consent  of  the  court,  Texas,  —  Piland  v.  State,  (Tex.  Crim. 

to  enter  a  nolle  prosequi  as  to  the  first  1898)  47  S.  W.  Rep.  1007. 

count  of  the  indictment  after  demurrer  That  an  Indietmsnt  Is  Hot  Properly 

for  misjoinder  interposed   and  before  ladorsod  must  be  urged  at  the  time  of 

ruling  on  the  demurrer.  the  arraignment,  and  is  waived  after 

8.  Williams  v.   State,    130  Ala.   31.  pleading.    State  v,  McElvain,  35  Ore- 
See  also  Gibbs  v.  State,  130  Ala.  loi.  gon  365. 

Hollo  Prosoqul  Xay  Bo  Entorod  to  Mlti-  Wiivor  by  Giving  Bond  for  Appearaneo. 

gttoBoproo  of  Ofltoso.  —  State  v.  Cald-  —State  v,  Keenan,  7  Kan.  App.  813, 

well,  129  N.  Car.  682.  55  Pac.  Rep.  102. 

MS.    6.  State  v,  Vincent,  91  Md.  565.    1.  State  v,   Ulrich,    96   Mo. 

718;  Clue  V,  State,  78  Miss.  661;  State  App.  689. 

V.  Patterson,  159  Mo.  98;  State  c  Pealc,  967.    8.  State  v.  Mulford,  12  Ohio 

130  N.  Car.  711;  State  v.  Norrls,  65  S.  Dec.  720;  State  v,  Sheppard,  54  S.  Car. 
Car.  287.  180  [both  cases  citing  10  Encyc.  of  Pi^ 

O^oedoni  to  Xvidonoo.—- State  V.  Ray-  and  Pk.  567];  State  v.  Robertson,  50 

mond,  86  Mo.  App.  537.  La.  Ann.  iioi;  State  v.  Ham,  65  N.J. 

964.    1.  Alabama,  —  Davis  v.  State,  L.  464;  State  v,  Watson,  20  R.  I.  354. 

131  Ala.  10;  Oakley  v.  State,  135  Ala.  See  also  State  v,  Gardner,  88  Minn. 
15  130;  Com.  V,  New  Bethlehem,  15  Pa. 

Arkansas,  —  Conrand    v.    State,    65  Super.  Cl.  158. 

Ark.  559.  Motion   Bofoiod  Whore   Aeeoaod  Hot 

California,  —  People  v,  Matuszewskl,  Prriudioed.  —  State  v.  Gee,  104  La.  247. 

138  Cal.  533.  568.    1.  See  Com.  v,  Craig,  19  Pa. 

Colorado,  —  Poole  v.  People,  24  Colo.  Super.  Ct.  81. 

510.  That  Ezooption  Will  Hot  Bo  Hotod  for 

District  of  Columbia,  —  Latney  v,  U.  BoAisal  to  Quash,  see  State  v,  Lynn,  3 

S.,  18  App.  Cas.  (D.  C.)  265;  Lehman  Penn.  (Del.)  316. 

V,  District  of  Columbia,  19  App.  Cas.  %,  See  State  v.  Mulford,  12  Ohio  Dec. 

(D.  C.)  217.  720,  citing  10  Encyc.  of  Pl,  and  Pr. 

Georgia,  —  King  v.  State,  117  Ga.  39.  568. 

Illinois,  —  Hagenow  v.  People,  188  S.  Oronraling  a  Xotion  to  Qoaah  Wlth- 

III.  545.  ^  out  Hearing  tho  Xvidenoo  has  been  held 

Indiana,  —  Atkinson  v.  State,  (Ind.  to    constitute    error.     Castleberry    p. 

App.  1904)  70  N.  E.  Rep.  560.  State,  69  Ark.  346. 
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968.  QnMhing  of  epod  lndiotm«at.  —  See  note  6. 

560.  b.  To  What  Defects  Directed.  —  See  note  2. 

5T0,  c.  Scope  of  Motion.  —  See  notes  i,  3,  4,  5. 

d.  Order  of  Motion  — Brfort  Pi«i.  —  Sec  notes  6,  f. 
571.  AfUr  PlM.  —  See  note  i. 

Withdrawal  of  Plea.  —  See  note  3. 

57a.  /.  Effect  of  Quashal.  —  See  note  i. 

4.  Demarrer  —  a.  Nature,  — Sec  note  3. 
573.  b.  Scope.  —  See  note  i. 

(^68.    4.  State  v.  Ham,  65  N.  J.  L.  was  not  filed  on  the  fitst  day  of  the 

464;  Com.  V.  Beldham,  15  Pa.  Super,  term,  and  no  exceptional  circamstancea 

Ct.  33;  Com.  V.  New  Bethlehem,  15  Pa.  were  stated  rendering  compliance  with 

Super.  Ct.  158;  Slate  f.  Collins,  24  R.  the  law  in  that  respect  impracticable. 

I.  242.  State  V,  Herbert,  50  La.  Ann.  401. 

6.  AnpMd  or  Writ  of  Brror.  —  That  an  7.  Gilmore  v,  Sute,  118  Ga.  299. 

appeal  lies,  see  State  v.  Bouknight,  55  571«    1.  See  State  v.  Wyatt,  50  La. 

S.  Car.  353.  Ann.  1301;  State  v.  Robertson,  50  La. 

5M*    8.  See  Carl  r.  State,  125  Ala.  Ann.  iioi,  in  which  cases,  howeirer,  it 

89;  State  V.  Richard,  50  La.  Ann.  210;  was  held  that  no  sufficient  justification 

People  V,  Morgan,  (Mich.  1903)  95  N.  for  the  delay  was  shown. 

W.   Rep.  542:    State  v,  Gardiner,   88  3.  See  McKevitt  v.  People,  3o8  IH. 

Minn.  130:  State  v.  Whitaker.  75  Mo.  460. 

App.   184;   State   V.  Hoffman,  (N.  J.  579.    1.  Sute  v,   Hewlin,   138  N. 

1904)  57  Atl.   Rep.  263;  Stale  v.  Mes-  Car.  571. 

senger,  63  Ohio  St.  398;  Stale  v  Mul-  8.  Eaves  v.  State,  113  Ga.  749;  Sute 

ford,  12  Ohio  Dec.  720;  State  v.  Brown-  v.  Vincent,  91  Md.  718;  State  v,  Snell, 

field,  60  S.  Car.  509;  Cublne  v.  State,  21  R.  I.  232;  U.  S.  tr.  Morrison,  J09 

(Tex.  Crim.  1903)  73  S.  W.  Rep.  396;  Fed.  Rep.  891;  U.  S.  tr.  Peuschel,  ix6 

Wadley  v.  Com.,  98  Va.  803;  Carter  v.  Fed.  Rep.  642. 

Texas.  177  U.  S.  442.  That  an  Objeetioa  to  BapUdty  Xait  Bo 

570«  1.  Sigsbee  v.  State,  43  Fla.  Taken  by  Demurrer,  see  People  v,  Klip- 
524;  McElroy  r.  People,  202  III.  473;  fel,  160  N.  Y.  371,  14  N.  Y.  Crim.  169. 
State  p.  Elliott,  63  Kan.  870,  64  Pac.  Domnrrer  Is  IMrootod  to  DolMts  ia  la- 
Rep.  1027;  Watts  V.  State,  (Md.  1904)  fBrmatlon  and  Hot  ia  Copy  Thorool^ 
57  Atl.  Rep.  542.  People  v.  Owens,  132  Cal.  469. 

5.  State  V,  Elliott,  63  Kan.  879,  64  Xere  ImperfNtion  of  Form  Hot  Gfoaad 
Pac.  Rep.  1027;  Com.  v.  Gouger,  21  for  Demarrer  ia  How  Tork.  ^  People  v. 
Pa.  Super.  Ct.  217.  Haren,  (County  Ct.)  35  Misc.  (N.  Y.) 

4.  State  V,  Elliott,  63  Kan.  879,  64  590. 

Pac.  Rep.  1027.  Oljoetloas  to  the  Ooaelaiiea  may  be 

•     That  the  Motion  Xost  Point  Oat  Dofeoti,  made  by  demurrer.     Hardin  t^.  State, 

see  Slate  v,  Spence.  87  Mo.  App.  577.  106  Ga.  384. 

6.  That  It  Is  Unaeoeisary  to  Bet  Oat  Demurrer  Booaase  ladietBMBt  Hot  filed 
Baasoasi  see  Stale  v.  McDaniel,  (Del.  Properly  Orerraled.  —  Price  v,  Sute,  71 
1-902)  54  At),  Rep.  1056.  Ark.  z8o. 

6.  State  V,  Boyd,  56  S.  Car.  382  [nV-  That  a  Demarror  Vast  Be  ia  Writiag 

infi  10  Encyc.  of  Pl.  and  Pr.  570];  ia  Georgia,  see  Sims  v.  State,  no  Ga. 

Davis  V.  State,  131  Ala.  10;  Johnson  v,  290. 

State,  134  Ala.  54;  Oakley  7/.  State,  135  573,    1.  New  Orleans  r.  Collios,  52 

Ala.  15;  Gilmore  v.  State,  118  Ga.  299;  La.  Ann.  973,  holding  that  on  a  de- 

McKevitt  V,  People,  208  III.  460:  State  murrer  attacking  an  ordinance,  if  any 

V,  Dartez,  50  La.  Ann.  322;  State  v.  portion  of  the  ordinance  is  legal  and 

Robertson,   50   La.   Ann.    iioi;   State  constitutional,  the  attack  made  against 

V,  Wyatt,  50  La.  Ann.  1301;  Trimble  v.  it  as  a  whole  must  fail. 

State,  61  Neb.  604.  A  Demarrer  Going  to  Both  aa  ladietaieat 

nrst  Day  of  Tena. —  In  Louisiana  a  and  a  Bill  of  Partiealart,  and  so  treated 

motion  to  quash  an  indictment  on  the  by  counsel  on    both  sides,  will  be  so 

ground  that  the  venire  was  irregularly  regarded  by  the  court.    U.  S.  tr.  Adams 

drawn  was  held  to  be  too  late  where  it  Express  Co.,  119  Fed.  Rep.  240. 
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97%.  c.  Action U PON— (i)  Generally  — tMLinxbiMhMm.^ 
Sec  note  3. 

574.  (2^  Effect  of  Overruling  —  la  UniM  Stelti.  —  See  note  3. 

575.  (3)  Effect  of  Sustaining.  —  See  note  3. 

576.  5.  Motion  to  Bet  Aside.  —  See  notes  2,  3,  4. 
877.  6.  Objection  to  Oomplainta.  —  See  note  4. 

573,  8.  State  v,  Lewis,  31  Wash.  75.    court  postpones  the  hearing;  it  cannoc 

574.  S.  Dmnmr   Vat  WalTtd   1^    be   made    after   demurrer   overruled. 
PlMidiiig  Ot«.  —  Sute  V,  Boswortb,  74    Stale  v.  Smith,  33  Oregon  483. 

Vt.  315.  8.  State    v.   Nelson.  79  Minn.   373; 

67».    8«  Com.  V.  Swanger,  108  Kf,  People  v.  Glen,  173  N.  Y.  395. 

579*    See  also  Terrill  v.  Superior  Ct..  In  Hew  York.  —  People  v.  Thomas, 

(Cal.  1899)  60  Pac.  Rep.  38,  rehearing  (Supm.  Ct.  Crim.  T.)  32  Misc.  (N.  Y.) 

denied  (1900)  60  Pac.  Rep.  516.  170.  8  N.  Y.  Annou  Cas.  36,  15  N.  Y. 

ft7C    %.  State    v.   Baughman,   iii  Crim.  81. 

Iowa  71;  State  v.   Phillips,  119  Iowa  But  an  indictment  will  not  be  set 

652;  State  V,  Si  mas.  25  Nev.  433;  Peo-  aside  on  a  motion  based  on  affidavits 

pie  V,  O'Connor,  (County  Ct.)  31  Misc.  made    by  others    than  grand    jurors 

(N.  Y.)668;  People  v,  Scannel,  (Ct.  Gen.  alleging  what  did  occur  or  what  might 

Sets.)  37  Misc.  (N.  Y.)  345;  People  v.  have  occurred  in  the  grand  jury  room. 

Rutherford,  47  N.  Y.  App.  Div.  209.  People  v.  Molineux,  (Ct.  Gen.  Sess.)  36 

See  also  People  v.  Winant.  (Supm.  Ct.  Misc.  (N.  Y.)  435. 

Spec.  T.)  24  Misc.  (N.  Y.)  361.  4.  See  Hodge  v.  Territory,  12  Okla. 

WhsA  Xada.  —  In  Oregon  the  motion  108. 

must  be  made  and  heard  at  the  time  of  577.    i.  State  v.  Tracy,  82  Minn, 

arraignment  unless  for  good  cause  the  317. 
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088.  I  AOTIOVB  AVD  SviTB  Obitseaut  —  1.  Chanoery  Jmiidio- 
tion  0?«r  InfiuLUi  —  See  note  4. 
ff89.  8.  Infant!  as  Wards  of  Oonrt  —  See  note  2. 

Court  ProteeU  Infant  FoUj.  —  See  note  3. 
ff90«  In  All  0mm  Oonrt  Is  In  EiEsot  Gnardian.  —  See  note  2. 

S91.  6.  Admisiions  or  Consent  of  In&nts.  —  See  note  i. 

8.  Attainment  of  Majority  Pending  Snit.  —  See  notes  3,  4. 
51I4.  10.  Conduot  of  Snits  —  Disability  of  Infimts  —  a.  Ik  Gen- 
eral. —  See  note  4. 
896.  b.  Representation  by  Attorney  —  Effect  of  AFPotnuM 

bj  Attomoy.  —  See  note  i . 

a99.  lU  AcTiOHS  AGAursT  IKFAKTS  —  1.  Sorvioe  of  Frooess  — 
a.  Strict  Compliance  with  Statute.  —  See  note  3. 

K  b.  Service  on  Infant  Personally.  —  See  note  i. 


M8«  4.  Richards  V.  East  Tennessee,  ing  an  adverse  interest,  but  also  by 

etc,  R.  Co.,    106   Ga.  614,  citing   10  counsel  distinct  from  those  represent- 

Encyc.  of  Pl.  and  Pr.  588  et  seq,^  and  ing  hostile  interests.     Phillips  v.  Phil- 

sapporting  the  whole  text  paragraph,  lips,  185  111.  629. 

•89*  S.  Richards  t^.  East  Tennessee,  M6«    1.  Parkins  v,  Alexander,  Z05 

etc.,  R.   Co.,   106  Ga.  614  [quoting  10  Iowa  74. 

Encyc.  of  Pl.  and  Pr.  589];  Walker  v,  500.    8.  Hulsewede  v.  Churchman, 

Redding,  40  Fla.  124;    State  v.  Som-  iiiKy.  51;  Westmeyerv.  Oallenkamp, 

merville,  (La.  1903)  36  So.  Rep.  104;  154  Mo.  28;  Boden  v.  Mier,  (Neb.  1964, 

Richardson  v.  Tyson,  no  Wis.  572.  08  N.  W.  Rep.  701 ;  Melcher  t^.  Schluter 

S.  Walker  v.  Redding,  40  Fla.  124;  (Neb.  1904)  98  N.  W.  Rep.  1083. 

Richards  v.  East  Tennessee,  etc.,  R.  Bringing  in  Kinor  M  Additional  Party. 

Co.,  106  Ga.  614.  —  Under  Stat.  Minn.  (1894),  §  5178,  a 

MO*  S.  Richards  z'.  East  Tennessee,  minor  as  well  as  an  adult  may  be 
etc.,  R.  Co.,  106  Ga.  614,  citing  10  brought  in  as  an  additional  party  de- 
Encyc.  of  Pl.  and  Pr.  588  et  seq.  fendant  by  an  order  reciting  the  sum- 
Mi.  1.  Lieserowitz  v.  West  Chi-  mons  and  requiring  an  answer  to  the 
cago  St.  R.  (3o.,  80  111.  App.  248;  complaint.  Markell  v,  Ray,  75  Minn, 
Mackia  v.  Wilds,  106  La.  i ;  Kester  v,  138. 
Hill,  46  W.  Va.  744*  600.    1.  Melcher  v.  Schluter,  (Neb. 

S.  Connor  v,  Ashley,  57  S.  Car.  305.  1904)  98  N.  W.  Rep.  1082;  Rosemao  v. 

i.  Breese  v.    Metropolitan    L.    Ins.  Roseman,  127  N.  Car.  494;  Kennedy 

Co.,  37  N.  Y.  App.  Div.  152  [citing  10  v.  Williams.  59  S.  Car.  378;  Kalb  t/, 

Encyc.  of  Pl.  and  Pr.  591];  Connor  German  Sav.,  etc.,  Soc,,  25  Wash.  349. 

V,  Ashley,  57    S.  Car.    305,    holding  In  WMt  Tlrginia,  however,  service  of 

fnnher  that  a  suggestion  entered  on  process  on  an  infant  is  unneceMary. 

the  record  is  sufficient  and  no  amend-  The  appointment  of  a  guardian  <k//i/^«i 

ment  of  the  pleadings  is  necessary.  takes  its  place.    Ferrell  p.  Ferrell,  53 

M4.    4.  It  Is  the  Duty  of  the  Conrt  W.  Va.  515. 

to  protect  the  rights  of  infant  defend-  The  Snbotitntad  SorriM  under  the  Heir 

note  and  see  that  their  interests  are  Tork  Statute  has  been  held  to  be  ap-> 

represented,    not   only    by   a    proper  plicable    to    infants.     Steinhardf    f^. 

guardian  or  guardian  a</ A7/m  not  hav-  Baker,  163  N.  Y.  4x0. 
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601.  See  note  i. 
60Ji,  See  notes  i,  3. 
60S,  See  note  i. 

c.  Service  on  Both  Infant  and  Parent,  Guardian, 
OR  Other  Person  in  Charge.  —  See  note  2. 

604«  ttrlAt  OompUuiM.  —  See  note  i. 

MIti.  Pirmt  «r  Onardlaa  Codtf«iidaat.  —  See  note  I. 

d.  Service  on  Parent  or  Guardian  Alone. —See 
note  2. 

609.  /.  Service  on  Nonresident  Infants  —  (i)  Service 
by  Publication.  —  See  note  i. 

619.  h.  Waiver  of  Process  Against  Infants  — (i)  By 
Infant  Himself.  —  See  note  4. 

616.  8.  Onardiani  ad  Litem — tf.  Definition  and  Nature  OF 
Office.  —  See  note  5. 

61 8.  c.  Necessity  and  Propriety  of  Appointment  — 

(i)  Statement  of  Rule.  —  See  note  3. 

•01.    1.  Pertonal  ItnrlM  Vaoettary  Code  Ky.  f  iSgs),  %  52,  it  has  been  held 

Formality.  —  Kennedy  v.  Williams,  59  ihat  where  a  summons  was  not  served 

S.  Car.  378.  on  the  infant's  statutory  guardian,  but 

M9«    1.  Effect  on  Jndgmaat  of  Failnra  the  guardian  appeared  and  answered, 

to  florro  Infimt.  —  Wooldridge  c.  Hard-  the  proceedings  were  not  invalidated, 

ing,  (Ky.    1899)  51   S.  W.   Rep.    162;  Bell  v.  Smith.  (Ky.  1903)  71  S.  W.  Rep. 

Hulsewede  v.  Churchman,  iii  Ky.  51;  433. 

Westmeyerv.  Gallenkamp,  154  Mo.  28.  In  Boro  v.  Holtzhauer,  (Ky.  1902)67 

S.  Kennedy  v,  Williams,  59  S.  Car.  S.  W.  Rep.  30,  the  sufficiency  of  an 

378.  affidavit  piovided  for  by  the  code  was 

603*    1.  Westmeyerv.  Gallenkamp,  considered  and  it  was    held    that  it 

154  Mo.  28.    See  also  Erskine  v.  Adams,  would  be  presumed  that  the  plaintiff 

9  Pa.  Dist.  444.  mother  had  charge  and  control  of  the 

t.  In  Vorth  Carolina,  where  service  infant  defendants, 

was  made  personally  on  the  guardian  Pennsylvania, — In  Erskine  v,  Adams, 

ad  litem  of  a  minor  under  fourteen  9  Pa.  Dist.  444,  it  was  held  that  a  ser- 

years  old,  and  the  guardian  filed  an  vice  on  the  grandmother  with  whom 

answer,  the    statute  was  held  to  be  the  infant  lived  was  valid, 

complied  with.    Roseman  v.  Roseman,  HM.     1.   Vow   York.  »-  Until    the 

127  N.  Car.  494.  period  of  publication  has  expired  the 

6M«    1.  In  Foster  v,  Crawford,  57  court  has  no  jurisdiction  to  appoint  a 

S.  Car.  551,  a  service  on  minors  per-  guardian  ad  litem  or  to  render  a  valid 

sonally  and  on  their  mother,  who  was  judgment.    Darrow  v.  Calkins,  154  N. 

the  plaintiff,  was  held  to  be  sufficient.  V.  503. 

See  also  Kalb  v,  German  Sav.,  etc..  619.    4.  Phelps «r.  Heaton,  79 Minn. 

Soc,  25  Wash.  349,  sustaining  the  ser-  476,  citing  10  Encyc.  of  Pl.  and  Pi. 

vice  of  a  summons.  612. 

Sovoral  Defondants  —  lonrioo  of  Ono  616.  5.  In  Tozm  it  is  held  that  a 
Copy  on  Paroat  —  Where  a  copy  of  the  statute  providing  for  the  appointment 
complaint  and  summons  was  left  with  of  a  guardian  ad  litem  tor  minor  de* 
each  of  several  minor  defendanis  and  fendants  does  not  preclude  the  appoint- 
one  copy  with  iheir  father,  this  was  ment  of  such  guardian  for  minor  plain- 
held  to  be  sufficient,  as  the  object  of  tiffs.  Long  v,  Behan,  19  Tex.  Civ. 
the  service  was  notice,  and  one  copy  App.  325. 

answered  the    purpose.    Morrison  v,  618.    S.  Cowling  v.  Hill,  69  Ark. 

Morrison,  25  Wash.  466.  350;  Burnett  v.  Summerlin,  no  Ga. 

HM.    1.  See  Kennedy  v.  Williams,  349:  Pine  v.  Callahan,  (Idaho  1902)  71 

59  S.  Car.  378.  Pac.   Rep.  473;    fioro  v.  Holtshauer, 

t.  JCentucky.  —  Under  Bullitt's  Civ.  (Ky.  1902)  67  S.  W.  Rep.  30;  Hnlsewede 
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090.  Vo  Praowilliig  WUlMat  Chutfdiaa*  —  See  notes  l,  2. 
69SI«  (3)  Instances  Where  Unnecessary,  — See  note  i. 

Exirting  Aspoiatm«Bt.  —  See  note  4* 
695«  (4)   Where  there  Is  General  Guardian  —  eMtral  thuurftUa 
AATanely  iBUrwttd.  —  See  note  i . 
636«  (5)  Probate  Proceedings  —  (»)  Ib  Otama.  —  See  note  i. 

say.  d.  Effect  of  Failure  to  Appoint,  or  of  Irregular 
Appointment  —  (i)  In  General—  BtnnibU  imr. — See  note  5. 

698.  See  note  i. 

699.  See  note  i. 

<ISO«  Judgmtiit  YMftUd  «B  Motion.  —  See  note  2. 

Jttdgmont  Yoldablo  Imt  Vot  Void.  —  See  note  5. 
0S9«  Juriidietioii  Vot  AiBNtod.  —  See  note  2. 
6S4.  (2)  Irregularities  '  Cured  or   Waived  —  la  OtaoraL  —  See 
note  3. 

V.  Chnrcbman,  iii  Ky.  51;  Matter  of        In  Wisconsin  it  has  beeo  held  that  a 

Cutting,  38  N.  Y.  App.  Div.  247.    See  guardian  adHtem  should  be  appointed 

also  In  re  Gould,  (Surrogate  Ct.)  48  N.  in  such  proceedings.     Hubbard  v,  Chi- 

Y.  Supp  872.  cago,  etc.,  R.  Co.,  104  Wis.  z6o. 

Datyof  naiatifftofloeiiroAppoiatmont.        MT.    5.  Jewell  v.  Kirk,  (Ky.  1898) 

—  CoutsoQ  V.  Cottl^n,  (Mo.  1904)  79  47  S.  W.  Rep.  766;  Wells  v.  Wells,  144 

S.  W.  Rep.  473.  Mo.  198;  Roberts  v,  Roberu,  61  Ofcio 

630.    1.  Cowling  v.  Hill, ^69  Arlt.  St.  96;  WalKs  tr.  Stuart,  os  Tex.  568. 
350:  Burnett  v.  Summerlin,  *iio  Ga.        WS*    1.  Cowling  v.  Hill,  69  Ark. 

349:    Hulsewede  v.   Churchman,   izi  350;    Hulsewede  v.  Churchman,   iii 

Ky.  51;  Wells  v.  Wells.  144  Mo.  198.  Ky.  51;  Conto  v.  Silvia,  170  Mass.  152; 

See  also  Wise  o.  Schloesser,  iii  Iowa  Roberts  v.   Roberts,  61  Ohio   St.  96; 

16,  holding  that  either  a  guardian  ad  Wallis  v,  Stuart,  92  Tex.  568. 
/f/^  or  a  general  guardian  is  necessary.        WImto  a  Xiaor  Aeqairod  Titio  to  the 

%,  Burnetts.  Summerlin,  no  Ga.  349.  SaUoet-nattor  of  Aettoa  WUlo  Prndiag 

M9*    1.  WlMTO  aa  Xafiat  Is  Vot  a  a  judgment  without  the  appointment 

Party  in  any  proceeding,  a  guardian  of  a  guardian  ad  Htem  was  held  not  to 

ad  litem  is    unnecessary.    Conary  v.  be  invalid.    Shelby  v.  St.  Tames  Orphan 

Sawyer,  92  Me.  463.  Asylum,  (Neb.  1902)  92  N.  W.  Rep.  155. 

i.  Whoro  the  Ouardlaa's  Xatorosto  Bo-       639.    1.  Wallis  v,  Stuart,  92  Tex. 


Aatagoaistie  to  those  of  the  infant,  568,   discussing   various    methods   of 

for  example,  where  a  reference  is  made  proceeding. 

to  ascertain  the  amount  of  fees  due  to  630.    i.  Yaeatioa  oa  Xotioa.  —  Nor- 

theoriginalgoardian,  another  guardian  fleet  v,   Logan,  (Ky.   1900)  54  S.  W. 

ad  Htem  should  be  appointed  by  the  Rep.  713. 

court  for  the  particular  matter.    Loftls  5.  Robertson  v,  Blair,  56  S.  Car.  q6 

V.  Butler,  (Tenn.  Ch.  1900)  58  S.  W.  [quoting  10  Encyc.   op   Pu  and   Pa. 

Rep.  886.  630];  Halloway  v,  Mcintosh,  7  Kan. 

d35.    1.  Phillips    v.    Phillips,    185  App.  37;  Norflee  v,  Logan,  (Ky.  1900) 

111.  629.  54  S.  W.  Rep.  713;  ManfuU  v.  Graham, 

Whoro  tho  Ofloos  of  Administrator  aad  55  Neb.  645:  Fox  v.  Fee,  24  N.  Y.  App. 

Chiardiaa  Woro  Aatagoaistio  it  was  held  Div.  314;  Rook  v.  Dickinson,  (County 

that  the  guardian  could  not  represent  Ct.)  11  N.  Y.  Annot.  Cas.  454;  Wallis 

his  ward  and  himself,  and  the  appoint-  v.  Stuart,  92  Tex.  568. 

ment  of  a  guardian  a///iV^w  was  neces-  4I39.    i.  Roberston  v,  Blair,  56  S. 

sary.  State9.Burkam,23lnd.App.27i.  Car.    96,    auoHng   with    approval    10 

4KM.    1.  Probate  of  WilL  —  In  Idaho  Encyc.  op  Pl.  and  Pr.  632. 

it  is  held  that  in  the  application  for  the  •34.    S.  Robertson  v.  Blair,  56  S. 

admission  of  a  will  to  probate,  a  non-  Car.  96,  quoting  10  Encyc.  of  Pl.  and 

resident  may  be  appointed  guardian  Pr.  63^. 

ad  litem  for  minor  heirs.    Pine  r.  Calla-  Aa  Order  Vaae  pro  Taao  appointing  a 

han,  (Idaho  1902)  71  Pac.  Rep.  473.  guardian  ad  Htem  will  not  cure  void 
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\.  (3)  Who  May  Take  Advantage  of  Error  — 1a 

See  note  2. 

e.  Power  to  Appoint  —  in  Q«n«rai.  —  See  note  5. 

6S6.  See  note  3. 

6S7«  infttnt  PUintiAi.  —  See  note  2. 

VoBrtiUtont  Mid  Vakaowa  Inftuiti.  —  See  note  5* 
6S9«/.  Time  of  Appointment  —  (2)  Before  Service  of  Pro- 
cess—  (a)  la  e«a«ral.  —  See  note  9. 

640«  (b)  Xffeot  to  S«ad«r  Proeeadiagt  Erroaeoiu.  —  See  note  2. 
648.  (e)  XiEMt  to  Soadcr  Proeoodia^  Yold.  —  See  notes  1 ,  2. 

649.  g.  Application  and  Proceedings  for  Appointment 

—  (i)  In  General.  —  See  note  4. 

As 9.  (5)   What  Petition  Should  A  liege.  —  [Voriiloattoa  of  Potttta.  — 

See  note  5a.] 

(6)  Who  May  Apply.  —  See  note  9. 
•58.  (14)  Considerations  Affecting  Choice  of  Appointee —  U. 
e«BoraL  —  See  note  5. 

659«  Vomiaatioa  by  AdTono  Party.  —  See  note  5. 
660.  Portoa  Haviag  lataroitt  Advono.  —  See  note  I. 

Aatagoaiitlo  PodtloBi.  —  See  note  2. 
661  •  See  note  2. 
66S«  (17)  Oath  and  Bond.  —  See  note  4. 

Sroceedings.     Power    v,    Leaoir,    aa  9.  AppointBMat  oa  Potitioa  of  Xofhtt 

font  160  ILxAiL  Yalid,  —  Baameister  v,  Demuth, 

63ft.    i  A  Party  Hot  Pt^adioodhas  84  N.  Y.  App.  Div.  394;  Easterby  r. 

DO  sunding.    Griffith  v,  Cromlcy,  58  Mcintosh,  51  S.  Car.  393. 

S  Car.  448.  6ft8«    6.  Compare  Shannon  v.  Coo- 

'5.  Lamar  V.Lamar,  118  G.  684,  rt'/ifi^  solidated    Tiger,  etc.,   Min.    Co.,    34 

10  Encyc.  op  Pl.  and  Pr.  635.  636.  Wash.  119,  holding  that  in  the  absence 

636.  8.  Wideman  v,  Palton,  64  S.  of  statute  there  was  no  error  in  ap- 
Car.  408  (magistrate).  pointing  a  nonresident    parent  who, 

637.  %.  Wideman  v.  Patton,  64  S.  with  her  children,  was  within  the  state 
Car.  408.  See  also  Grosovskyv.  Golden-  and  subject  to  the  jurisdiction  of  the 
berff  86  Minn.  378.  court. 

5;  See  Plait  v.  Finck.  60  N.  Y.  App.  659.    5.  Matter  of  Cutting.  38  N.  Y. 

Div.  312,  discussing  the    practice    in  App.  Div.  247. 

New  York  in  respect  to  nonresidents.  660.    1.  Phillips  r.  Phillips,  185  IlL 

II39.    9.  Westmeyer  I'.  Gallenkamp,  629;  Ellis  v.  Massenburg,  126  N.  Car. 

154  Mo.  28;   Maury  v,  Keller.  (Tex.  129.                       y  .     ..          ^^ 

Civ.  App.  1898)  53  S.  W.  Rep.  59.  Cl»k  of  CoobmI  te  Advent  Party.— 

640.    8.  Weslmeyer  v,  Gallenkamp.  In  Parish  v.  Parish,  77  N.  Y.  App.  Div. 

154  Mo.  28.  ^7«  i(  ^>s  ^^^^  ^^^^  ^  ^^^^  ^'  court 

%I43.    1.' Lamar  ».  Lamar,  118  Ga.  forbidding  the  appointment  of  any  per- 

684  citing  10  Encyc.  of  Pl.  and  Pr.  643.  son  "  connected  in  business  with  the 

i!  Phelps  V.  Heaton,  79  Minn.  476;  attorney  or  counsel    of    the    adverse 

Westmeyer  v,  Gallenkamp.  154  Mo.  28,  party  "  contemplated  any  kind  of  busi- 

ating  10  Encyc.  of  Pl.  and  Pr.  643.  ness  association  and  included  clerks  as 

ek9.    4.  Easterby  v,  Mcintosh.  51  well  as  partners. 

S  Car  393.  ^*  Loftis  v,  Butler.  (Tenn.  Ch.  igoo) 

MS.    5fl.  In  New  York  the  statute  58  S.  W.  Rep.  886. 

does  not  require  verification    of    the  Wl,    %.  Ellis  v,   Masaenburg,   ia6 

petition  though  proper  practice  is  to  N.  Car.  129. 

verify  it.    Baumeister  v.  Demuth,  84  W3.    4.  Power  r.  Lenoir,  aa  Mont 

N  Y.  App.  Div.  394.  169,  holding  that  acts  of  a  guardian 
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I.  (iSJ  Eff ect  of  Acting  Without  Appointment.  — ^i^^xiot^  I  ^ 
\.  (19)  Facts  Equivalent  to  Appointment  —  Dtfeiue  by  Vatnral 


664. 
666. 

Gnardiaii.  —  See  note  I. 

669.  y.  Powers  and  Duties  of  Guardians  ad  Litem  — 

(l)  In  General  —  H»ture  of  Duties.  —  See  note  3. 
670.  Powers  Limited  to  FartioTilar  Suit.  —  See  note  4. 
67tl.  (3)  Admissions  and  Waivers.  —  See  notes  2,  3,  4. 
683.  /.  Fees  and  Allowances  —  (i)  Making  Allowance. 
—  See  note  4. 

Allowance  Bhoald  Be  Seasonable. —  See  note  5« 
Bj  Wbat  Court.  —  See  note  6. 
684.  Taxation  of  Charges. —  See  note  I. 

(2)  Payment  Out  of  Property  Protected.  —  See  notes  4, 
5,  6,  7. 

who  has  not  given  the  required  bond  8.  Seaton  v.  Tohill,  iiCoIo.  App.  2x1. 

are  void.  4.  A  Consent  to  Try  an  Eqnity  Case  at 

Veeessity  for  Giving  fleenrity.  —  Code  the  first  term  of  the  court  may  be  au- 

Civ.  Pro.  N.  Y.,  g  474,  provides  that  a  thorized    under   the   Georgia  practice, 

guardian  appointed  for  an  infant  shall  McMillan  v.  Hunnicutt,  109  Ga.  699. 

not  be  permitted  to  receive  money  or  6§3.    4.  Allen  7/.  McGee,  (Ind.  App. 

property  of  the  infant  until  he  has  1901)  60  N.  E.  Rep.  460;  Jones  v.  Yore, 

given  sufficient  security.    To  the  same  142  Mo.  38;  Richardson  v.  Tyson,  no 

effect  is  Rule  51  of  the  General  Rules  Wis.  572;   Tyson  v,  Richardson,  103 

of  Practice.     Under  these  rules  it  has  Wis.  397. 

been  held  that  no  steps  can  be  taken  6.  Richardson  v,   Tyson,   no    Wis. 

toward  enforcing  the  collection  of  a  572;  Tyson  z'.  Richardson.  103  Wis.  397. 

judgment  by  execution   until  the  se-  6.  Services  on  Appeal. —  In  Kentucky 

curity  has  been   given    as   provided,  it  has  been  held  that  the  whole  claini. 

Wileman  v.  Metropolitan  St.  R.  Co.,  including  that  for  services  on  appeal, 

80  N.  Y.  App.  Div.  53.  should  be  presented  to  the  lower  court. 

M4.    1.  Power  v.  Lenoir,  22  Mont.  Williams  v,  Williams,  (Ky.  1903)  72  S. 

169.  W.  Rep.  271. 

M6.  1.  Powerz'.Lenoir,22Mont.i69.  6§4.    1.  Kotiee  to  the  Befendant  Was 

669.    8.  The  Bnty  of  the  Guardian  Held  to  Be  Keoessary  in  a  proceeding  for 

Boes  Kot  End  with  the  Filing  of  a  General  obtaining  an  allowance  after  final  judg- 

Benial,  but  includes  the  examination  ment  in  Jones  v.  Yore,  142  Mo.  38. 

of  the  facts  and  questions  involved  in  4.  Loftis  v,  Butler,  (Tenn.  Ch.  1900) 

the  first  instance,  and  the  protection  of  58  S.  W.  Rep.  886,  holding  that  in  such 

the  infant  at  the  time  of  trial.    Allen  a  case  the  fees  should  be  collected  if 

V,  BIcGee,  (Ind.  App.  1901)  60  N.  E.  possible  by  renting  out  the  property  of 

Ren.  460.  the  infant  rather  than    by  selling  it; 

Il70.    4.  See  Matter  of    Kennedy,  Tyson  v.  Richardson,  103  Wis.  397. 

i2oCal.458.  6.  A  Surrogate's  Court  of  Kew  Tork 

Seoond  Bait.  —  In  Griffith  v,  Cromley,  has  no  power  to  award  to  a  special 

58  S.  Car.  448,  a  guardian   ad  litem  guardian,  even  when  appointed  on  its 

appointed  to  prosecute  an  action  was  own   motion   to  represent   an    infant 

held  to  be  authorized  to  bring  a  second  party  to  an  executor's  accounting,  any 

suit.  compensation  for  his  services  out  of 

676.    2.  Melton  v.  Brown,  (Ky.  1898)  the  general  estate  of  the  decedent  in 

47  S.  W.  Rep.  764  \ciHng  10  Encyc.  of  excess  of  the  authorized  costs.    Matter 

Pl.  and  Pr.  675];  Seaton  v.  Tohill,  ir  of  Robinson,  160  N.  Y.  448,  affirming 

Colo.  App.    211.    See  also   Scranton.  40  N.  Y.  App.  Div.  30. 

etc..  Land,  etc.,  Co.  v.  Jennett,  128  N.  6,  New  York  L.  Ins.,  etc.,  Co.  v. 

Car.  3.    In  the  case  first  cited  it  was  Sands,  (Sapm.  Ct.  Spec.  T.)  26  Misc. 

held  that  a  guardian  ad  litem  may  not  (N.  Y.)  252;  Brinckerhoff  v,  Farias,  52 

consent  to  a  sate  of  his  ward's  real  K.  Y.  App.  Div.  256,  affirmed  170  N. 

estate  to  satisfy   notes  for  purchase  Y.  427. 

money  before  the  maturity  thereof.  7.  In  Vew  Tork  it  is  said  that  the 
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68ff •  f  3)  Payment  by  Plaintiff.  —  See  note  i . 

686.  (4)  Taxing  Allowance  as  Costs.  —  See  note  2. 
(5)  Attorney s  Fees.  —  See  note  3. 

687.  m.  Termination  of  Office.  —  See  note  i. 

4.  Anfwer   or    Flea — a.   In    General  —  (i)   Manner, 
Time,  and  Necessity.  —  See  note  4. 
689.  ^2)  Form  and  Sufficiency  —  Fonnal  Aatwtr.  —  See  note  3. 
600.  (3)  Verification  —  Hmtlj  Formal  Asiwer.  —  See  note  2. 

699.  *.  Plea  of  Infancy  —  (2)  Necessity  of  Pleading  Spe^ 
cially.  —  See  notes  2,  3. 

(3)  Who  May  Allege  Infancy  —  (a)  Infuit  and  Hli  SoynMBta- 
tlTM.  —  See  note  5. 

IMmdant  Is  Kot  Xstoppod.  —  See  note  6. 
69tl.  6.  Action!  Involving  Necessaries  —  a.   In  General.  — 
See  note  2. 

power  of  the  court  to  award  reasonable  4.  In  Vew  York  tht  Xafiuit's  Oaaara 

compensation   to  s^aardians  does  not  Answer  so  far  places  the  averments  of 

depend  on  the  allowance  by  way  of  the  complaint  at  issue  as  to  call  for 

costs  fixed  by  the  code.     New  York  L.  proof  in  support  of  the  cause  of  action; 

Ins.,   etc.,  Co.  v.  Sands,  (Supm.  Ct.  and  the  inquiry  which  results  is  a  trial. 

Spec.  T.)  26  Misc.  (N.  Y.)  252.  for  the  purpose  of  the  provisions  of  the 

6M«    1.  The  AllowaaM  of  a  Chiardian  code  relative  to  the  allowance  of  costs. 

Appointed  under  a  Gross-petition  should  Wandell    v,    Hirschfeld,    (Supm.    Ct. 

not  be  taxed  against  the  plaintiff  in  Spec.  T.)  40  Misc.  (N.  Y.)  527.    See  also 

the  original  action.    Cook  z/.  Fidelity,  Roosevelt    v,    Schermerhorn,  (Supm. 

etc..  Co..  104  Ky.  473.  Ct.  Spec.  T.)  32  Misc.  (N.  Y.)287;  Dean 

6§6.    2.  Taxation  of  Foe  as  CosU  Bo-  v.  Booth,  (Supm.  Ct.  Spec  T.)  66  N. 

fasod.  —  Prest  v.  Black.  63  Kan.  682,  Y.  Supp.  365. 

citinj(  10  Encyc.  of  Pl.  and   Pr.  684  689*    8.  In  Xontndky  the  allegations 

[686].  of  a  petition  are  required  to  be  proved 

In  Tennoisoo  it  has  been  held  that  a  though  not  traversed.   Leslie  t^.  Maxey. 

solicitor  may  be  called  on  to  perform  (Ky.  1902)  67  S.  W.  Rep.  839. 

services  as  guardian  ad  litem  for  an  600.    8>   Formal  Aniwar  —  Ytrifloa- 

infant  without  compensation  taxed  as  tion  tJnneooisary.  —  Eakin  v,  Hawkins, 

costs.     Patton  v,  Dixon.  105  Tenn.  97,  52  W.  Va.  124,  citing  10  Encyc.  of  Pl, 

citing  10  Encyc.  of  Pl.  and  Pr.  686.  and  Pr.  690. 

8.  Connor  v.  Ashley,  57  S.  Car.  305,  OOti*    2.  Watson  v,  Wrightsman,  26 

holding  it  to  be  proper  to  determine  Ind.App.  437;  Chicago  Bldg..  etc.,  Co. 

the  fees  by  a  reference  or  notice;  Rich-  v.  Higginbotham.  (Miss.  1901)  29  So. 

ardson  t'.  Tyson,  no  Wis.  572,  wherein  Rep.  79:  Foster  v,  EoflF,  19  Tex.  Civ. 

fees  of  additional  counsel  were  allowed  App.  405. 

under  the  circumstances  of  the  case  Vocessity  of  Alloging  Inlkney  in  Appli- 

though  the  guardian  ad  litem  was  him-  oation    to    Open   Jndjpnent.  —  Wise    v. 

self  an  attorney.  Loeb,  15  Pa.  Super.  Ct.  601. 

Vot  Taxable  as  CosU.  —  In  Worther  v.  8.  Waived  if  Vot  Pleaded.  —  Watson 

Ruehrwein.   10  Ohio  Dec.   116,  it  was  v.  Wrightsman,  26  Ind.  App.  437;  Fos- 

held  that  a  guardian  ad  litem  cannot  ter  v.  Eoflf.  19  Tex.  Civ.  App.  405. 

have  an  allowance  made  to  him  for  6.  Peck  v.  Cain.  27  Tex.  Civ.  App. 

attorney's  fees  in  an  action  at  law.  in  38,  holding,  however,  that  after  the 

tort,  to  be  taxed  in  the  costs  and  paid  infant  has  disaffirmed  a  contract,  any 

by  the  unsuccessful  party.  one  may  take  advantage  of  such  dis- 

687.    1.   Spooial  Chiardian  in  Borro-  affirmance. 

gate   Froooedingo.  —  In    New    York   a  6.  Bepresonting  that  His  Diaahllitj Em 

special  guardian  appointed  in  surro-  Been  Bemoved  does  not  estop  an  infant 

gate    proceedings    does    not    become  from  interposing  the  plea.     Wilkinson 

/9mm^/mj  ^y.^'^  where  a  decree  is  entered,  v.  Buster.  124  Ala.  574' 

Matter  of    Stewart,  23    N.    Y.    App.  095.   2.  For  a  Soiaoient  Complaint,  see 

Div.  17.  Goodman  v,  Alexander,  165  N.  Y.  889. 
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700.  8.  Casta.  —  See  note  i . 

701.  IT.  JusonvTs  ahd  Dscbxes  Agaivst  Ivtavts  — 1.  In 
General.  —  See  note  i. 

704.  2.  Opening  and  Vacating.  —  See  notes  3,  4. 

70tl.  Belief  Which  Kinor  Has.  —  See  note  i. 

700.  3.  Bill  to  Impeach  Decree  —  a.  When  Lies.  —  See  note  i. 

Attaok  by  Original  BUI.  —  See  note  4. 

707.  b.  Time  of  Filing  — Before  or  After  Xi^oritj.  —  See  note  2. 

708.  c.  Parties.  —  See  note  2. 

709.  4.  Infetnt'8  Day  in  Conrt  —  a.  Statement  of  Rule.  — 
See  note  i. 

710.  ^.  Rule   When   Conveyance   Is   Ordered. — See 

note  I. 

711.  c.  Rule  in  Mortgage  Foreclosures.  —  See  note  2. 
715.  e.  Reservation  of  Day  in  Decree  —  (2)  When  Not 

Necessary,  —  See  note  2. 

790.  6.  Heceasity  of  Basing  on  Full  Proof — e.  Judgments  by 
Default  or  Decrees  Pro  Confesso  —  vdd  or  voidabio.  —  See 

note  I. 

799.  /.  Judgments  by  Confession,  Agreement,  or  Con- 
sent —  BoAofieUl  Dooroit.  —  See  note  2. 

700.  1.  Wool!  V,  Woolf,  (1899)  I  709.  S.  A  Psrtj  Benrod  from  Xain- 
Ch.  343.  talnlng  the  Frocaodingt    need    not   be 

Taiatioii  of  Ootti  under  BngUsh  Prao-  joined.      Morrison    v,    Morrison,    25 

tloe.  — Eady  v,  Elsdon,  84  L.  T.  N.  S.  Wash.  466. 

615.  709.    1.  Infiut  Entitled  to  Bey  to 

OontribtttioninBqnityllayBeBnforoed  Show    Ceuo.  —  Blancon    v.    Rose,    70 

Agiinst  Infant.  —  Case  cr.  Case,  103  111.  Ark.  415;  Hebron  v,  Kelly,  77  Miss. 

App.  177.  4S. 

Onardian  ad  Litem  Xay  Be  Liable  for  710.     1.   Bay  AUowod  Only  Where 

Ootts  on  Appeal  in  Alabama^  —  Ward  v,  ConToyanoo   Is    Ordorod.  —  Blanton    v. 

Matheirs,  laa  Ala.  188.  Rose,  70  Ark.  415. 

701.  1.  Matter  of  Wood,  70  N.  Y.  711.  8.  See  Blanton  v.  Rose,  70 
App.  Div.  321;  Owings  v.  Hunt,  53  S.  Ark.  415,  wherein  the  rule  was 
Car.  187;  McGhee  v,  Romatka,  q2  Tex.  stated. 

38;  Harrison  v,  Walhon,  95  Va.  721.  716.    8.  Blanton  v.  Rose,  70  Ark. 

704.  S.  Robertson  v,   Blair,   56  S.  415;  Manful!  v,  Graham,  55  Neb.  645, 

Car.  96,  quoting  lo  Encyc.  of  Pl.  and  In  which  latler  case  it  was  held  that 

Pk.  704.  the  statute  of  Nebraska  does  not  extend 

Eqnitable   Boasons   Xost   Appear.   ~  the  rights  of  an  infant  under  the  former 

Krickow  v,   Pennsylvania   Tar    Mfg.  practice,  but  merely  makes  it  unneces- 

Co.,  87  III.  App.  653.  sary  to  make  an  express  reservation  in 

4.  Judgment  Vot  Yaeated  as  of  Course,  the  decree.    It  allows  the  right  to  be 

—  Robertson  v.  Blair,  56  S.  Car.  06  asserted  only  in  cases  wherein  such  ex- 

uoting  10  Encyc.  of  Pl.  and  Pr.  704] ;  press  reservation  would  be  proper  ac- 


If 


arris  V,  Brown,  123  N.  Car.  419,  foU  cording  to  the  old  practice. 

lowing  Syme  v.  Trice,  96  N.  Car.  243,  736*    1.  Robertson  v,  Blair,  56  S. 

set  out  in  the  original  note.  Car.  96,  citing  10  Encyc.  of  Pl.  and 

70A»    1.  Wise   V,    Schloesser,    iii  Pr.  726. 

Iowa  16.  730.    8.  In    Rankin    v.    Schodeld, 

706.  1.  See  Harrison  v,  Wallton,  (Ark.  1902)  70  S.  W.  Rep.  306,  it  was 
95  Va.  721.  held  (hat  the  court  erred  in  rendering 

i.  Clark  r.  Shawen,  190  111.  47.  a  consent  decree  without  looking  into 

707.  8.  Seymour  v,  Alkire,  47  W.  the  merits  to  determine  whether  it  was 
Va.  303.  for  the  benefit  of  the  infant. 
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7S4.  TL  Balb  07  Ivtavt's  Szal  Estate  —  1.  Paw«r  of  Court 
to  Authorize  Sale  —  a.  Inherent  Chancery  Jurisdiction.  — 
See  note  i. 

73tS.  See  note  i. 

736.  See  note  i. 

737.  See  note  2. 

Sq«iubl«  Sitotef .  —  See  note  3. 

738.  b.  Statutory  Regulation  —  (i)  In  General.  —  See 
notes  I,  2. 

(2)  Sales  under  Private  or  Special  Acts.  —  See  note  3. 

739.  (^S  Strict  Conformity  to  Statute,  —  See  note  3. 
741.  (5)  Exchange  of  Lands.  — See  note  3. 

744,  (8)  Sale  of  Expectant  and  Contingent  Interests.  —  See 
note  5. 

767.  2.  Prooeedinge  to  Procure  Order  of  Sale  —  e.  When  COURT 
Will  Order  Sale  —  (i)  Maintenance  and  Education.  —  Sec 
note  I. 

(2^  Sale  to  Pay  Debts  and  Charges.  —  See  note  2. 

768«  (3;  Sale  for  Reinvestment.  —  See  note  2. 

734.    1.  Bale  to  Fay  Debts  of  Anoettor.  court.    Code  Civ.  Pro.  Cal.,  g  1777. 

—  See   Richards    v.    East    Tennessee,  See  Matter  of  Hamilton,  120  Cal.  431. 

etc.,  R.  Co.,  106  Ga.  614,  per  Simmons,  3.  Arnold  v.  Garth,  106  Fed.  Rep.  13; 

C.  J.,  dissenting,  citing  10  Encyc.   of  Garth  v.  Arnold,  (C.  C.  A.)  115  Fed. 

Pl.  and  Pr.  734,  note.  Rep.  468  (before  the  Constitution  of 

Sales  in  Partition.  —  See  Richards  v.  1865),  holdingr  further  that  failure  to 

East  Tennessee,  etc.,  R.  Co.,  106  Ga.  require  a  bond  did  not  affect  the  validity 

614,  per  Simmons,   C.   J.,   dissenting^  of  the  act  and  that  where  the  power 

citing  10  Encyc.  of  Pl.  and  Pr.  734,  conferred  by  the    General  Assembly 

note.  depended  solely  on  the  fact  that  the 

y3((.    1.  Gorman,  v.  MuUins,  172  111.  parties  concerned  were  minors,  such 

349:  Reed  v.  Alabama,  etc.,  lion  Co.,  power  continued  only  so  long  as  they 

107  Fed.  Rep.  586.  were  under  ag:e  and  terminated  when 

736.  1.  Richards  z^.  East  Tennessee,  they  respectively  attained  their  ma 
etc.,  R.  Co..  106  Ga.  614  [quoting  10  jority,  if  it  bad  not  I  heretofore  been 
Encyc.  of  Pl.  and  Pr.  733  et  seq.\,  exercised. 

Liter  v.  Fishbacic,  (Ky.  1903)  75  S.  W.  789.    8.  Hicks  v.  Jackson,  (Ky.  1902) 

Rep.  232:  Posey  v.  Dugan,  (Ky.  1900)  68  S.  W.  Rep.  419;  Liter  v.  Fisbback, 

59  S.  W.  Rep.  862;  Hobac  v.  Miller,  44  (Ky.  1903)  75  S.  W.  Rep.  232;  Kreimen- 

w.  Va.  635.  dahl  v.  Neuhauser,  13  Pa.  Super.  Ct. 

737.  %.  See  Richards  t/.  East  Ten-  606;  Garth  v.  Arnold,  (C.  C.  A.)  115 
nessee,  etc.,  R.  Co.,  106  Ga.  614,  quoting  Fed.  Rep.  468. 

in  extenso  10  Encyc.  of  Pl.  and  Pr.  737.  741.    8.  Compare  Moran  v,  James, 

8.  See  Richards  v.  East  Tennessee,  21  N.  Y.  App.  Div.  183. 

etc.,  R.  Co.,  106  G a.  t\\^per  Simmons.  744.    6.  Matter  of  Asch,  75  N.  Y. 

C.  J.,  dissenting,  citing  10  Encyc.  of  Pl.  App.  Div.  486. 

and  Pr.  737.  767.    1.  Sec  Liter  v.  Fisbback,  (Ky. 

739.    1.  See  Richards  v.  East  Ten-  1903)  75  S.  W.   Rep.   232;   Leoow  r. 

nessee,  etc.,  R.  Co.,  106  Ga.  614, /^r  Arrinifion,  (Teno.  1902)69  S.  W.  Rep. 

Simmons,   C.   J.,  dissenting,  citing  10  314. 

Encyc.  of  Pl.  and  Pr.  738.    See  also  S.  See  Liter  r.  Fishback,  (Ky,  1903) 

Garth  v.  Arnold,  (C.  C.  A.)  115  Fed.  75  S.  W.  Rep.  232. 

Rep.  468.  flalo  to  Pay  Tazee.  —  White  v.  Straus, 

%.  In  Oalifbmia  the  question  whether  47  W.  Va.  794. 

the  real  or  personal  estate  of  a  ward  768.    2.  Boinyeetmeat  —  Liter   v. 

shall  be  sold  is  in  the  discretion  of  the  Fishback.  (Ky.  1903)  75  S.  W.  Rep.  232. 

T0> 


T71.  (q)  Sale  for  General  Advantage  of  Infant,  —  See  note  3- 
779.  (11)  Proof  of  Grounds.  —  See  note  3. 

776.  /.  Application  or  Petition  for  Order  of  Sale  — 
(1)  In  General.  —  See  note  2. 

777.  (3)  Showing  Reason  and  Necessity  for  Sale  —  ifMMdtr  if 
AlltgfttloBi.  —  See  note  2. 

779.  Oonditicn  of  Bfuw.  —  See  note  4. 
789,(7)   Verification.  —  See  note  I. 

70O.  6.  Special  Sale  Bond  —  u.  Necessity  OF  BOND  — Ubrttf 
Iiilnn  t«  eiva  Bond.  —  See  note  I. 

793.  b.  Reasons  for  Requiring  Special  Bond  —  k*  u«- 

hUitj  on  Oonoral  Bond.  —  See  note  3. 

805.  7.  flal«  —  *.  Conduct  of  Sale  —  (2)  Public  or  Private. 
—  See  note  3. 

809.  (8)  Who  May  Purchase  —  {»)  DUqullfiMtlOB  <tf  OwiUm  — 
Ouidiu  FniOsdnr  In  Oood  TUtlL.  —  See  note  5. 

810.  See  note  i. 

euidlu'o  VUi.  —  See  note  2. 

891.  8.  Report  and  Confirmation  of  Sale  — /.  EFFECT  OF  Con- 
firmation—  (l)  Effect  to  Cure  Errors  and  Irregularities  — 
IwMlotlvul  iMMti.  —  See  note  4. 

839.  vn  KoKTOAeB  or  Ikfavts'  Sbaitt  —  1.  In  Oeneral.  — 
See  note  4. 


TTl.  S.  Lenowp.Arriogtoii,(Teon. 
1903)695.  W.  Rep.  314. 

TTS.  S.  Proof  of  ChmiBdi.  —  Harsh 
V.  Dellinger,  137  N.  Cat.  360. 

BotlrODM  to  Xutn,  —  As  to  Ihe  prac- 
tice before  a  master,  see  Marsh  ».  Del- 
linger.  137  N,  Car.  360. 

776.  9.  Matter  of  HamlltoD,  iso 
Cal.  4^1. 

TTT.    B.   Uaiter  of   Hamlli 
Cal.  431. 


iSapm.  Ct,  Spec.  T.)  33  Misc.  {N.  V.) 
184. 
r03.    S.  Blanchard    v.    Blaachard, 

(Supm.  Cl  Spee.T.)33  Misc.  (N.  Y.)  384. 
805,     S.  FnbUa    fMecy    Xsqnlroa  la 

Xtntaokr,  —  Clark    v.    StaDbope,    109 

K)f.  531. 
130       8W.    B.  A  Onardiaa  Who   Bid*   b; 

Pmaiialon  of  tho  CluuMsUor  stands  with 
tlo    reference  to  the  sale  as  any  other  per- 

---      Larrabee  v.  Larrabce,  71  S,  W. 


TTS,    4,   Matter  of   Haralltoo,    t3o    Rep.  645.  34  Ky.  L.  Rep.  1433. 


Ca:.  43t:  Matter  of  Hopkins.  33  N.  Y. 
App.  Div.  615. 

■tlo  to  nroToat  PartltloB.  —  In  Niw 
y^ri,  where  the  application  is  made  10 
sell  an  tindivided  Interest  of  an  infant 
in  order  to  avoid  aa  action  of  pattltlon 
by  hit  colenanti,  the  petition  need  not 
state  the  parlicalars  enumerated  in 
Code  Civ.  Pro.  N.  Y..  g  3350.  concern. 
lag  the  Infant's  real  and  personal  es- 
Iste,  hiB  Income,  and  the  debts  against 
his  estate.  Blanchard  v.  Blanchard, 
(Snpm.  Ct.  Spec.  T.)  33  Misc.  (N.  Y.) 


810.  1.  Larrabee  v.  Larrabee,  71  S. 
W.  Rep.  645,  34  Ky.  L.  Rep.  1483. 

S.  Butwhere the  couit  had  approved 
a  sate  by  a  special  guardian  to  his 
wile,  it  was  held  that  after  the  lapse  of 
twenty-six  years,  and  long  after  all 
the  infants  had  become  of  age,  the  title 
coold  nol  be  questioned.  Strauss  v, 
Bendheim,  162  I^.  Y.  461). 

S31,  4.  Huisewedep.Churchmaa. 
Ill  Ky.  51. 

839.  4.  In  Kontnsky,  in  Poaey  v. 
Dugan,  {Ky.  1900)  59  S.  W.  Rep.  861, 


•>4,  la  which    case  the   petition    was    it  was  held  that  the  court  hadnoan- 
hcld  to  be  suBlcleat.  thority  to  permit  the  mortgaging  of  an 

789.     1.  Matter  o(    Hamtiton,    i3o    Infant's  real  estate  In   order   to  make 
Cal.  411.  improTcments    whereby   his    lacome 

no.  1.  See BlanchArdv.  Blanchard.    might  be  iDcreaied. 
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844.  Vm.  LXAII  07  IVFAVTB'  LAVDS  — Stalntorj  BagvlstiiM.— 
See  note  i. 
84ff •  BL  Balb  of  Ivfavts'  Psbsovaltt.  —  See  note  i . 

X  Adoftiov  of  CKiLDSSir  — 1.  Definition,  Origin,  uid 
Hatnre  —  JndtoUl  OharMicr.  —  See  note  5. 
846,  See  note  i. 

2.  Jnriidiotion  —  Oraformitj  to  Itotutt.  —  See  notes  2,  3. 
OoBMnt  M  PrinquUito  to  Juriidietion,  —  See  notes  4,  5. 

847«  8.  Petition.  —  See  notes  2,  3,  4. 

By  Hubftod  ud  Wife  Jointly.  —  See  note  5. 

848.  4.  Notice.  —  See  note  i. 


849«  6.  Hearing  and  Determination  —  Ord«r  of  AAoptioa.  — 
note  2. 

•44.    1.    In   Kentoeky,    by   sutute  947.    8.  Watts  v.  Dull,  184  III.  S6. 

(Stat.  Ky.  IQ03,  g  2031),  the  guardian  See  also  Wilson  v,  Otis,  71  N.  H.  483. 

may  lease  the  realty  during  minority,  8.  Watts  v.  Dull,  184  111.  86. 

but  at  no  time  for  a  term  exceeding  4.  tJndtr  tlie  Vew  Hunpihlie  Pnotloo 

seven  years.     Posey   v.  Dugan,  (Ky.  "it  is  not  necessary  that  the  petition 

1900)  59  S.  W.  Rep.  862.  should  contain  a  full  statement  of  all 

9m«    1.  See  Posey  v,  Dugan,  (Ky.  facts  essential  to  a  decree.    *    *    * 

1900)  59  S.  W.  Rep.  863.  The  test  has  been  said  to  be  not  whether 

••  Pffooooding    In   Sam.  —  Jossey    c.  it  states  a  perfect  case,  but  fvhether  the 

Brown,  (Ga.  1904)  47  S.  E.  Rep.  350.  court  has  the  power  to  grant  the  relief 


1.  Hilpiret.  Claude,  X09  Iowa  sought  in  a  proper  case.'*    Wilson  r. 

159;  Bressert'.  Saarman,  iia  Iowa  730.  Otis,  71  N.  H.  483. 

See  also  Coolc  v.  Bartlett,  179  Mass.  576.  6.  In  Illinois  a  joint  petition  by  hus- 

Vate  tha  PnetiM  in  CaliiEornia  such  band  and  wife  is  necessary.    Watts  v. 

proceedings  are  said  not  to  be  judicial.  Dull,  184  111.  86. 

Matter  of  Camp,  131  Cal.  469.  eignatwrss  of  Both  Ensband  and  IHis 

A  WiU  Was  Hold  Vot  to  Oporato  as  a  to  the  petition  have  been  held  to  be 

Dood  of  Adoption  in  Phillips's  Estate,  17  unnecessary  under  the  Tennesue  stat- 

Pa.  Super.  Ct.  103.  ute.     Bland  v.   Gollaher,  (Tenn.  Ch. 

9.  Watts  V,  Dull,  184  III.  86;  Bresser  1898)  48  S.  W.  Rep.  320. 

V.  Saarman,  its  Iowa  730.  948.    1.  Votloo  Unnoooooaiy  in  Ovte 

S.  Flannigan  v,  Howard,  200  III.  396.  to   notonnine  Abandonmont.  —  Parsons 

4.  Matter  of  Bastin,  10  Pa.  Super,  v.  Parsons,  loi  Wis.  76. 

Cl  570.  849.    8.  ''Booh  Oidors  lis  tho  ItatM 

Vndor  (Ratnto  In  WMonri  a  consent  of  tho  Child,  are  in  his  interest,  and 

has  been  held   to  be  unnecessary  in  cannot  be  collaterally  attacked."    Jos- 

adoptiog  a  child  by  deed,  as  an  heir  sey  v.  Brown,  (Ga.  1904)  47  S.  E.  Rep. 

or  devisee.    Clarkson  v.  Hatton,  143  350. 

Mo.  47.  Fvsiunptlon  in  VaTor  of  Yaliditj  of 

In  Vow  HunpiUro  it  is  for  the  court,  Ordor.  —  Jossey  v.  Brown,  (Ga.  1904) 

after  having  acquired  jurisdiction  ty  47  S.  £.  Rep.  350. 

the  filing  of  an  appropriate  petition,  to  Boeroo  Hold  to  Bo  Oofllotat  thongh  bs- 

decide  in  the  first  instance  whether  the  porftet  in  Vonn.  —  Wilson  v,  Otis,  71 

required  consent  has  been  given.   Wil-  N.  H.  483. 

son  V.  Otis,  71  N.  H.  483.  As  Botwooa  an  Inlsrmal  Xomonuidun 

OoMont  Vnnoooosary  Whoro  Child  Is  Sntorod  on  tho  Potltion  and  a  Vonnal 

Ahaadonod.  —  Von  Beck  v,  Thomsen,  Boeroo,  the  latter  was  held  to  be  the 

44  N.  Y.  App.  Div.  373,  affirmed  167  decree  of  the  court.     Htli,  Appellant. 

N.  Y.  601;   Parsons  v.  Parsons,   loi  97  Me.  83. 

Wis.  76.  tofioioafly  of  Boofto  vidff  fMMHOO 

§•  Matter  of  Bastin,  10  Pa.  Super.  ?raetloo.  —  Crocker    v,     Balch,     104 

Ct  57a  Tenn.  6. 
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849.  6.  Beview  and  Bevooation.  —  See  notes  3,  5. 
8ff 9.  Oollatarftl  Attaek.  —  See  note  I . 

949.    8.  In  Penniylyaiiia  certiorari  or  ter  of  Trimm,  (Surrogate  Ct.)  30  Misc. 

proceedings  in  ihe  nature  thereof  will  (N.  Y.)  493,  7  N.  Y.  Annot.  Cas.  893. 

lie    where    no    appeal    is    permitted.  850*    1.  Matter  of  Camp,  131  Cal. 

Matter  of  Bastin,  10  Pa.  Super.  Ct.  570.  469:  Jossey  v.  Brown,  (Ga.  1904)  47  S. 

5.  ^'The  Fswar  to  Abrogato  a&  Order  E.  Rep.  350;  Flannigan  v.  Howard,  900 

af  AdepUon  does  not  rest  in   a  court  III.  396;  Wilson  v.  Otis,  71  N.  H.  483; 

other  than  that  which  granted  it."  Mat-  Croclcer  v,  Balch,  104  Teno.  6. 


INFORMATION  AND  BELIEF. 

8(I4«  L  Iv  OXVSXAL.  —  See  notes  3,  4. 

885.  n.  Hot  Obovkd  of  DsmotBEB.  —  See  note  2. 

M4.    S.  A  AMt  Poonliarly  Within  the  ATerment  of  Belief  iofloieat  —  See 

Kaowledge  of  the  AdTone  Partj  may  be  Robinson  v.  Ferguson,  119  Iowa  325, 

alleged    on    information    and    belief,  holding  that  an  allegation  that  a  party 

Mcuermont  v.  Anaheim  Union  Water  believes  that  a  fact  ezisu  is  equivalent 

Co.,  134  Cai.  1X3.  to  a  statement  that  a  fact  exists  as  he 

4.  Robinson  v.  Fergnson,  119  Iowa  verily  believes. 

335.  8M.    8.  Robinson  v,  Ferguson,  X19 

Iowa  335. 
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INFORMATIONS  IN  EQUITY. 

857.  L  DsFuriTiOKAHDlTATtJBE  —  l.  Information— See  note  2. 

2.  Information  and  Bill.  —  See  notes  3,  4. 
8tl9.  IL  IJSB  OF  IHFOBXATIOKS.  —  See  notes  5,  7. 
8 AO.  See  note  1 . 

861.  m.  BEauiBiTEBOFlHFOBXATiONS— 1.  By  What  Authority 
and  in  What  Name  Filed  —  By  Auoraey-eeneral.  —  See  note  i. 

863.  In  What  Bame  Filed.  —  See  note  2. 

2.  With  or  Without  Belator.  —  See  note  4. 

864.  See  note  2. 

866.  V.  Ambbded,  Supplexebtal,  abd  Cbobb  Ibfobmatiobs  — 
2.  Supplemental  Information.  —  See  note  i. 

§57.    2.  PlaintifPi  Interest  in  Snbjeot-  860.    I.  Aetiont  to  Caneel  Lead  Fat* 

matter.  —  Wiiere  a  private  individual  ante — In  California.  —  See  People  v. 
cannoi  maintain  a  bill  for  an  injunc-  Oalcland'Water  Front  Co.,  118  Cal  234. 
lion  in  his  own  name  he  cannot  do  so  §61.  1.  A  Motion  to  BitBiias  an  In^ 
in  the  name  of  the  attorney-general  on  formation  on  the  ground  that  the  attor- 
an  information  in  equity.  People  v.  ney-general  has  no  authority  to  prose- 
General  Electric  R.  Co.,  172  111.  129.  cute  an  action  in  the  name  or  on 
Compare  State  v.  Metschan,  32  Oregon  behalf  of  the  people  of  the  state  is  the 
372.  proper  practice.     A  demurrer  will  not 

8.  Dismissal  of  One,  Betention  of  Other,  lie.     People  v.  Oakland  Water  Front 

—  Grey  r.  Greenville,  etc.,  R.  Co.,  59  Co..  118  Cal.  234. 

N.  I.  Eq.  372,  wherein  the  bill  was  dis.  863,    S.  People  v.  Trnckee  Lomber 

missed  and  the  information  retained.  Co.,  i£6  Cal.  398:    Revcll  v.   People, 

i,  Atty.-Gen.  v.  Central  R.  Co.,  61  177  III.  468;  People  v.  General  Electric 

N.  J.  Eq.  259,  Grey  v.  Paterson,  58  N.  R.  Co.,  172  III.  129.     See  also  People 

J.  £q.  I.  V.  Oakland  Water-Front  Co.,  118  CaL 

For  the  Form  of  an  Infbrmation  to  re-  234. 

strain  obstructions  in  the  Great  Lakes,  4.- Grey  v.  Paterson,  58  N.  J.  Eq.  i. 

see  Revell  v.  People,  177  III.  468.  Who  lUy  Be  '^MA»,\»t%^  Municipahty, 

Interest  of  Selator. —  Atty.-Gen.  &.  — Atty.-Gen.  v.  Central  R.  Co.,  61  N. 

Central,  etc..  R.  Co..  61  N.  J.  Eq.  259;  J.  Eq.  259. 

Grey  r.  Greenville,  etc.,  R.  Co.,  59  N.  Private     Corporations.   —    Grey     r. 

J.  Eq.  372.  Greenville,  etc.,  R.  Co.,  59  N.  J.  Eq. 

859.    6.  Information  and  BUI  to  Be-  372. 

strain  FoUntion  of  Biver.  —  See  Grey  v.  Private  Citizens.  —  Grey  v,  Paterson, 

Paterson,  58  N.  J.  Eq.  i.  58  N.  J.  Eq.  i. 

7.  Atty.-Gen.  v.  Williams,  174  Mass.  §d4.    2.  People  v,  Oakland  Water 

476,  holding  that  an  information  by  the  Front  Co.,    118  Cal.   234;    People   v. 

attorney-general  at  the  relation  of  the  Truckee  Lumber  Co.,  116  Cal.  397. 

Museum  of  Fine  Arts  to  restrain  the  SM.    1.  Grey  v,   Greenville,  etc., 

erection  and  maintenance  of  a  building  R.  Co.,   59  N.  J.   Eq.  373,  wherein  a 

of  greater  height  than  was  prescribed  supplemental     informaUon     and    WX 

by  law  was  proper.  were  filed. 
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877.  I  DirnnTion  —  1.  In  Oenenl  —  >t  <Mn.  —  See  note  2, 

878.  3.  Preliminary  Injimotioiu.  —  See  note  3. 
870.  4.  Kettraioing  Orders. —  See  note  l. 

fi,  Handatory  Injanctloiu.  —  See  note  2. 
881.  n.  TiTXiBDiOTioir  —  S.  Chancerr  JariidieUon.  —  Seenotci. 

3.  Statutory  Proridoiu.  —  See  note  4. 
889.  i.  Supreme  Coniti.  —  See  note  2. 


STT.    S.  Forman  v 
Dak  563. 
878.    a.  DailtDgtoi 


Dee  Oil,  etc.,  Co.,  61  5.  Cat.  196;  Coxe 
V.  HanUville  Gas  Light  Co..  139  Ata. 
4g6  [ckcta  ciUng  10  Encvc.  ok  Pl  and 
Pk.  S78I;  Lowenihal  v.  New  Music 
Hall  Co.,  100  III.  App.  374. 

87*.  1.  Weusieln  v.  Boston,  etc.. 
Consol.  Copp«r,  eic,  Min.  Co,,  35 
Mont.  i3i  [citing  10  Encvc.  of  Pl.  and 
Pa.  8j8j:  Treiler  v.  Pike.  60  Neb,  sro. 
See  aJio  L.  A.  Thompson  Scenic  R.  Co. 
K.  Young,  go  Md.  378. 

i,  BaettgEnbach  k.  Gerblg.  (Neb. 
190])  qo  N.  W.  Rep.  654:  Grand  Castle, 


H«aley.  11  N.    may  compel  a  contemoor  to  restore 
things  to  ihefr  slaliu  que.     Baker   v. 
Oil  Co.  V.  Pee     Weaver,  104  Ga.  asS. 


881.  1.  OanMnt  of  ?utUi  will  not 
confer  juriidiction.  Jobnsop  v.  Bou- 
lon.  56  Neb.  636. 

4,  lit  Kebraaka  a  district  judge  haf 
no  jurisdiction  out  ol  term  Erme  to 
make  an  order  dismissing  an  injunc- 
tion tull,  01  to  make  any  other  final 
disposition  of  such  cause.  Johnson  v. 
Bon  I  on.  56  Neb.  616. 

In  Kew  York  the  power  to  grant 
injunctions  conferred  00  county  judges 
by  Code  Civ.  Pro.  N.  Y..  gS  341,  606, 
773,  does  not  include  ibe  granting  of 
injunctions,  under  Laws  ^f.  Y.  1893,  c. 
338,  g  10.  People  f.  Wludholi,  68  N. 
V,  App.  Dl».  553, 

In  Oklahoma  a  judge  at  chamben 
may  grant  a  mandatory  injooction  at 
well  as  the  court.     Cos  v.  Gareett,  7 


Electric  Co.  v.  Consolidated  Tel.,  etc., 
Subway  Co.,  S7  N.  Y.  App.  Div.  550. 
See  also  Gulf  Coast  Ice,  etc..  Co.  v. 
Bowers.  80  Miss.  570. 

"  lYta  Wh«  thar*  b  a  Violation  at  an  Okla.  375. 
IrtabltAtd  Bight,  a  mandatory  injr-  '     -   - 

tion  does  not  issue  as  matter  of  cou 

to  compel  the  restoration  of  the  former  the   probate  court,  the  probate  judge 

rituatloa."     Springfield    v.  Spilngfleld  shall  have  the  power  and  jurisdiction 

St.  R.  Co.,  1S3  Mass.  41.  to  allow  Injunction    *    *    *    as  may 

In   ni-'f'-     —    Lowenthal    v.     New  be  necessary  in  cases  pending  la  said 

Music   Hall   Co.,    100    III.    App.   374.'  court,"  does  not  authorize  an  injunc- 

Nevlin  v.  Prevo.  Bi  lit.  App,  75.  lion   not  anclllarj  to  another  pruceed' 

In  SMTgla  purely  mandatory  Injuoc-  ing.     Wed  v.  Elliott.  4  Okla.  618. 
lions  are  prohibited  by  the  code,  yet  a        In  TexM  in    Lincoln    v.   Andenoa, 

reuialnlog  Injunction  may  be  granted  (Tei,  Civ.  App.  1899)  51  S.  W.  Rep.  378, 

even  though  obedience  to  it  necessU  it   was   held   that  the   District    Court 

tatea  the  doing  of  an  act.     Macon,  eic,  could  not  enjoin  a  sale  under  an  exe- 

R.  Co.  c  Graham,  117  Gn.  555;  Good-  cniion    isstied  on  a    judgment  of  a 

rich  «.  Georgia   R.,  etc.,  Co.,  115  Ga.  County  Court. 
340.  883.    %.  In  tenth  Canllaa  the  power 

Ai  Punithmtnl  far   Conltntpl.  —  AJ-  to  issue  Injunctions  in  the  Brst  instance 

ihoogh  under  the  Gtorxia  Code  a  judge  has  been  conferred   on  the   Suoreme 

canoot  ordinarily  grant  a  mandatory  Court  by  statute.    Gilmer  t:  Hunoif 

injaoctlOD  at  a  preliminary  heating,  he  cut.  57  S.  Car.  166. 
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88S.  6.  Jnriidietioiial  Amount.  —  See  note  i. 

6.  United  States  Conrtf.  —  See  note  3. 
884.  BenoTftl  into  Vaittd  Stotef  Court.  —  See  note  2. 

7.  Prohibition  where    Court   Exceeds   Jurisdietion.  —  See 
note  3. 

885«  m.  VsvuB  —  Whsbi  Btatvib   Fixes   Cowtt.  —  See 
note  I. 

887.  YI  ESTABLISHMXVT    OF  PLADTTITr'S  BiGET  AT   LAW. — 

See  note  i. 

M3«    1.  Delaware,  etc.,  R.  Co.  v,  Birmingham   Traction   Co.,    121  Ala. 

Frank,  no  Fed.  Rep.  689;  Nashville;  475. 

etc.,  R.  Co.  V,  McConnell,  82  Fed.  Rep.  What  GMsUtutea  OoBMBt.  —  The  filing 

65;  Hutchinson  v,  Beckham,  (C.  C.  A.)  of  a  motion  for  a  change  of  venue  is 

118  Fed.  Rep.  399;  Southern  Express  not  a  waiver  of  the  right  to  contest  the 

Co.   V,   Ensley,   116    Fed.    Rep.    756;  jurisdiction  of  the  District  Court.    Nor 

Amelia  Milling  Co.  v,  Tennessee  Coal,  does  a  failure  to  plead  to  the  jnrisdic- 

etc.,  Co.,  123  Fed.  Rep.  811;  Northern  tion  preclude  the  defendant's  right  to 

Pac«  R.  Co.  V,  Cunningham,  103  Fed.  a  writ  of  prohibition.     People  v.  Dis- 

Rep.   708;    People's  Telephone,  etc.,  trict  Ct.,  29  Colo.  182. 

Co.  If.  East  Tennessee  Telephone  Co.,  §85.    1.  Graham  v.  Harford  County, 

(C.  C  A.)  103  Fed.  Rep.  212.  87  Md.  321. 

SsTtnd   Plaiotiilk  Joining  in  BUI.  —  Joint  Wrongdoon  who  reside  in  dif- 

Where  each  of  several  landowners  is  ferent  counties,  who  are  insolvent  and 

threatened  with  injuries  to  the  juris-  who  threaten  to    commit    trespasses, 

dictional  amount  they  may  join  in  a  may,  in  a  proper  case,  be    enjoined 

bill  to  retstrain  such  Injury;  but  they  from  the  commission  of  such  wrongs 

cannot  add  together  the  amounts  of  in  one  petition  brought  in  the  county 

three  respective  damages  to  make  up  of  the  residence  of  any  one  of  them, 

the    required    jurisdictional    amount.  Wall  v.  Mercer,  T19  Ga.  346. 

Hagge  V.  Kansas  City,  etc.,  R.  Co.,  8§7.    1.  Alabama.  *—  Hamilton    v. 

T04  Fed.  Rep.  391.  Brent  Lumber  Co.,  127  Ala.  78. 

"  la  the  Abionce  of  a  Plea  to  the  Jorii-  Illinois.  —  See  Flood  v.  Consumers 

diotlOB,  the  allegations  in  the  bills  in  Co.,  105  111.  App.  559;  Canal  Melting 

equity  that  the  amount  of  the  damages  Co.  v,  Columbia  Park  Co.,  99  III.  App. 

in  each  case  exceeded  two  thousand  215. 

dollars, 'though  denied  by  the  answer,  Indian   Tenitory.  —  Munyos    v.    Fil- 

even  if  not  sustained  by  the  proof,  was  more,  (Indian  Ter.    1903)    76   S.   W. 

sufficient  to  give    the    Circuit  Court  Rep.  257. 

jarisdiction."^  Pine  c.  New  York,  103  Xaino.  —  Sterling   v.    Liitlefield,   97 

Fed.  Rep.  337,  quoting  Butchers',  etc..  Me.  479. 

Stockorards  Co.  v.  Louisville,  etc..  R.  Vebraska.  —  Stone    v,    Snell,    (Neb. 

Co.,  (d.  C.  A.)  67  Fed.  Rep.  35.  1903)  94  N.  W.  Rep.  525. 

S.  Power  to  Grant  Final  Boliof  is  essen-  Hew  Jersey.  —  In  New  Jersey,  where 

tial,  and  where  such  power  is  lacking  title  to  land  is  in  question,  the  cause 

an  injunction  will  be  denied.     David-  may  be  ordered  to  stand  over  until  an 

ion  V.  Calkins.  92  Fed.  Rep.  230.  action  at  law  shall  de(:ide  the  question 

994.    8.  The  Dofimdaat  may  file  a  of    title.     Delaware,   etc.,   R.   Co.    v. 

petition  for  removal  at  any  time  before  Breckenridge,  56  N.  J.  Eq.  595 ;  Op- 

the  expiration  of  the  time  prescribed  penheim  r.  Loftus,  (N.  J.  190 1)  50  KiX. 

for  io  doing,  even  though  he  has  an-  Rep.  795.    See  also  Colonial  Woolen 

swered.    Champlaln    Constr.    Co.    v,  Co.  v,  Trenton  Water  Power  Co.,  (N. 

O'Brien,  104  Fed.  Rep.  930.    But  see  J.  1903)  55  Atl.  Rep.  993. 

Sidway  v,  Missouri  Land,  etc.,  Co.,  116  South    OaroUna.  —  See    Williams   v. 

Fed.  Rep.  381.    See  generally  Removal  Jones,  62  S.  Car.  472. 

OF  Causbs.  West  Virginia.  >—  Crossland  v.  Cross- 

S,  People  V,   District  Ct.,  26  Colo.  land.  53  W.  Va.  108. 

386:  People  V,  District  Ct.,  29  Colo.  277.  United  States.  —  Lownodale  v.  Gray's 

But  see  Birmingham  R.,  etc.,  Co.  v.  Harbor  Boom  Co.,  117  Fed.  Rep.  983. 
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889.  In  Xodtrn  Tim«.  —  See  note  i. 
800«  Prelimiiuury  liijftaotiaii.  —  See  note  3. 
891.  aandlng  Defendaat  to  !*▼.  —  See  note  2. 

Oodt.  —  See  note  3. 
895.  TH  Pastzss  —  1.  In   General  —  d.   Amendments.  — 
See  note  2. 

897.  2.  Plaintiff—  a.  In  General  —  XoHtm  of  puintift  —  See 
note  I. 

Xnit  Bo  Itttorottod  Pirty.  —  See  note  2. 

*.  In  Suits  to  Enjoin  Public  Mischief — (i)  Private 

Individuals  as  Plaintiffs  —  StetomoAt  of  Gonoral  Eulo.  —  See  note  3. 
900.  Whon  FriTftto  IndiTldnal  lUy  Bo  PlAlntiit  —  See  note  2. 
99  !•  Vatnro  of  PUinUiPs  Fooalior  Interoit.  —  See  note  2. 

M9*  1.  Robertson  v.  Meyer,  59  N.  North  Carolina, -^  Rejbum  v,  Saw- 

J.  Eq.  366.  yer.  128  N.  Car.  8. 

That  Waato  Will  Be  Sqjoined  though  Pennsylvania,  -~  Weihle  v,  Pennayl- 

the  title  to  the  locus  in  quo  is  in  liti-  vania  R.  Co.,  8  Pa.  Dlst.  309;  Coates^ 

gatioQ,  see  Palmer  r.  Young,  108  III.  ville,  etc.,  St.  R.  Co.  v,  Uwchlan  St. 

App.  252.  R.  Co.,  18  Pa.  Super.  Ct.  524;  Bryner 

990.    8.  Darlington  Oil  Co.  v.  Pee  v,  Youghiogheny  Bridge  Co.,  190  Pa. 

Dee  Oil,  etc.,  Co.,  62  S.  Car.  196,  quot-  St.  617. 

ing  10  Encyc.  of  Pl.  and  Pr.  890.  Tennessee.  —  Wilkins    v,    Chicago, 

891.    e.  See  Sills  v,  Goodyear,  80  etc.,  R.  Co.,  (Ten n.  1903)  75  S.  W.  Rep. 

Mo.  App.  128.  1026. 

8.  See   Lambert   v.    Huber,   (Supm.  Texas,  —  Hnlse  v,  Powell,  21  Tex, 

Ct.  Spec.  T.)  22  Misc.  (N.  Y.)  462.  Civ.  App.  471. 

995.    8.    See  Glaze  v.   Bogle,   105  JVashington,  —  Tacoma  v.   Bridges, 

Ga.  295.  25  Wash.  221. 

997.     1.  See  People  f .  General  Elec-  United  States.  —  Lownsdale  v,  Gray's 

trie  R.  Co.,  172  III.  129.  Harbor  Boom  Co.,  117  Fed.  Rep.  083. 

2.  Commissioner's    Ct.    v.    Medical  But  see  Buck  v,  Fitzgerald,  91  Mont. 

Soc,  128  Ala.  257.  482. 

8.  Givens  v,  Mcllroy,  79  Mo.  App.  900.     8.    McCormick    Harvesting 

671;  McCormick  Harvesting  Mach.  Co.  Mach.  Co.  v.  Kauffman-Lattlmer  Co., 

V.  Kaaffman-Lattimer  Co.,  5  Ohio  Dec  5  Ohio  Dec.  468,  citing  10  Encyc.  of 

468;  Manson  v.  South  Bound  R.  Co.,  Pl.  and  Pr.  897-901.    See  also  the  fol- 

64  S.  Car.  120,  each  citing  10  Encyc.  lowing  cases: 

OF  Pl.  and  Pr.  897.     See  also  the  fol-  Alabama,  —  Montgomery  First  Nat. 

lowing  cases:  Bank  v.  Tyson,  133  Ala.  459;  Cabbell 

Colorado,  —  People  v.  District  Ct.,  26  v,  Williams,  127  Ala.  320. 

Colo.  386.  Indiana,  —  Martin    v.    Marks,    154 

District  of  Columbia,  —  Dewey  Hotel  Ind.  549. 

Co.  V.  U.  S.  Electric  Lighting  Co.,  17  Kentucky,  —  Bohne  v,  Blankensbip, 

App.  Cas.  (D.  C.)  356.  (Ky.  1904)  77  S.  W.  Rep.  919. 

Illinois,  —  Grant  v,  Defenbaugh,  91  New    York, —  Dimon    v.    She  wan, 

111.  App.  6i8;  Chicago  Gen.  R.  Co.  v,  (Supm.  Ct.  Spec.  T.)34Misc.(N.  Y.)  7a. 

Chicago,  etc.,  R.  Co.,  181  111.  605.  Rhode  Island, — Armingtoncf.  Palmer, 

Indiana.  —  O'Brien    v.    Louer,    158  21  R.  I.  109. 

Ind.  211;    Landes  v.  Walls,   160  Ind.  Tennessee,  —  Rich!    v.    Chattanooga 

216:  Chicago,  etc.,  R.  Co.  v.  Indiana  Brewing  Co.,  105  Tenn.  651. 

Natural  Gas,  etc.,  Co.,  (Ind.  1903)  68  Utah.  —  Cereghino  v.  Oregon  Short 

N.  E.  Rep.  1008.  Line  R.  Co.,  26  Utah  467. 

Maryland.  —  Davidson  v,  Baltimore,  Wisconsin,  —  Rogers  v.  John  Week 

96  Md.  509.  Lumber  Co.,  117  Wis.  5. 

Michigan,  —  Swan    Creek    Tp.    v.  901.      8.    McCormick    Harvesting 

Brown,  130  Mich.  382.  Mach.  Co.  v,  Kauffman-Laitimer  Co., 

Missouri,  —  Baker  v,  McDaniel,  178  5  Ohio  Dec.  468;  Armiogton  v.  Palmer, 

Mo.  447.  21  R.  I.  109. 
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909«  (2)  Attorney-GeneraL  —  See  note  i. 

MI4«  lUttcn  CoBMraiag  Frivftto  Xntwestt  Onlj.  —  See  note  I. 

905.  c.  Who  May  Join  as  "Plaintiffs.  —  See  note  i. 

906.  See  note  i. 

It  Is  Oaly  WbM  Intimti  of  PlaiatiAi  An  OonfliAtiaf.  —  See  note  2! 

•08.  d.  Representation  of  Numerous  Parties  by  One 
OR  More  Plaintiffs,  —  See  note  2. 
•09.  3.  Defendant  —  a.  In  General.  —  See  note  2. 
•lO.  wiio  Xnst  Be  J«iBtd.  —  See  note  i. 

x«ltifuioaMi«H.  —  See  note  3 
•11.  *.  State.  —  See  note  2. 

c.  Persons  Interested  in  Subject-matter.  —  See 
note  3. 


1.  State  V.  Day,  8  Kan.  App.  Co.  v,  Cemer,  (Mich.  1903)  96  N.  W. 

861,  54  Pac.  Rep.  917;  State  v,  Zachritz,  Rep.  454. 

166  Mo.  307:  State  v,  Hobart,  11  Ohio  Ab  to  tha  VaooMity  of  JaSaiaf  Mst 

Dec.  166,  8  Ohio  N.  P.  246.  TortfMion,  see  West  Poini  Irr.  Co.  r. 


1.  People  V.  General  Electric  Moroni,  etc.,  Irr.  Ditch  Co.,  21  Utah 

R.  Co.,  172  111.  129;  Swan  Creek  Tp.  v.  229. 

Brown,  130  Mich.  382.  8.  See  New  York  Cent.,  etc.,  R.  Co. 

905.    1.  Tenants  in  Oommoii.  —  Under  v.  Reeves,  (Supm.  Ct.  Spec.  T.)4i  Misc. 

Code  Civ.  Pro.  Cal.,  g  381,  tenants  in  (N.  Y.)  490;  Mengel  cr.   Lehigh  Coal, 

common  of  an   irrigation  ditch  may  etc.,  Co.,  24  Pa.  Co.  Ct.  152. 

join  to  restrain  a  diversion  of  the  water.  A  Bill  Praying  for  I^innetion  and  Daa- 

Smith  V.  Stearns  Rancho  Co.»  129  Cal.  ages  is  not  objectionable  on  the  ground 

58.  of  multifariousness.     Reese  v.  Wright, 

006.    1.  The  objection  of  multifari-  (Md.  1904)  56  Atl.  Rep.  976. 

ousness  is  **  always  addressed  to  the  911*    8.  Cobb  v,  Clough,  83  Fed. 

discretion  of  the  court."     Kilgore  v.  Rep.  604.     See  also  McConnell  v.  Ar- 

Norman,  T19  Fed.  Rep.  1006.  kansas  Brick,  etc.,  Co.,  70  Ark.  568. 

8.  Lonsdale  Co.  v,  Woonsocket,  21  Tha  United  States  OoTsnuasnt  cannot 

R.  I.  4q8  {citing  10  Encyc.  of  Pl.  and  be  joined    without    its  consent.    Dn- 

Pr.  906];  Virginia-Carolina  Chemical  laney  v,  Scudder,  (C.  C.  A.)  94  Fed. 

Co.  V.  Home  Ins.  Co.,  (C.  C.  A.)  113  Rep.  6,  which  was  a  suit  by  the  assignee 

Fed.  Rep.  i.    See  also  Morris  v.  Hitch-  of  a  government  contract  to  enjoin  the 

cock,  21  App.  Cas.  (D.  C.)  565;  Elliott  payment  of  money  to  the  assignor. 

V.  Bloyd,  40  Oregon  326.     Bai  see  At-  8.  Maese  c/.  Hermann,  17  App.  Cas. 

lantic,  etc.,  R.  Co.  v.  Southern  Pine  (D.  C.)  52;  Lussem  v.  Sanitary  Dist., 

Co.,  116  Ga.  224.  192  III.  404;  School  Dist.  No.  Four  r. 

9M.    2.  Linden  Land  Co.  v,  MiU  Smith,  90  Mo.  App.  215;  Minnesota  v. 

waukee    Electric    R.,    etc.,    Co.,    107  Northern  Securities  Co.,  184  U.  S.  199. 

Wis.  493.  See  also  Erste  Sokolower  Congregation 

900.    8«    Knopf   v.    Chicago    Real  v.  First  United  Royantiner  ^kolower 

Estate   Board,  173  111.  196.    See  also  Verein,  (Supm.  Ct.  Spec.  T.)  32  Misc. 

Moote  V,  Jennings,  47  W.  Va.  181.  (N.  Y.)  269. 

Humerons   Deftadants.  —  Under   the  Leisor  and  Lessas. —  In  an  action  10 

equity  rules  of  the  C/m'/^i/ iito/rj  courts,  restrain  a  lessee  from  sinking  an  oil 

where  there  are  numerous  defendants,  well,  his  lessor,  the  owner  of  the  fee, 

all  of  a  class,  some  of  them  may  be  was  held   to    be    a    necessary  party. 

sued  as  representatives   of   the  class  Moore  v.  Jennings,  47  W.  Va.  181.     See 

and  the  interlocutory  injunction  will  also  Steelsmith  tf.   Fisher  Oil  Co.,  47 

bind  all  who  have  notice  of  it.    Amerl-  W.  Va.  391. 

can  Steel,  etc.,  Co.  v.  Wire  Drawers',  In  a  Bait  to  Siqain  the  Voting  of  8tMk 

etc  ,  Unions,  90  Fed.  Rep.  598.  the  owner  of  such  stock  is  a  necessary 

•lO.    1.  Siever  v.    Union   Pac.  R.  party.    Taylor  v.  Southern   Pac.  Co., 

Co.,  (Neb.  1903)  93  N.  W.  Rep.  943.  122  Fed.  Rep.  147. 

Ii^nnetion  Agunst   Sorrant  Working  Mortgagor.  —  Where  the   mortgagee 

teOthors.  —  Compare  Sanitas  Nut  Food  seeks  to  enjoin  the  enforcement  of  a 
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919*  I^jimetl«n  Agaiait  FftymMit  of  Koiwj.  —  See  note  I. 

91  S«  d.  Purchasers  and  Incumbrancers.  —  See  notei. 
914.  e.  Parties  to  Contract.  —  See  note  2. 

/.  Municipal  Corporations.  —  See  note  3. 
9ia«  h.  Servants,  Agents,  and  Attorneys.  —  See  note  i. 
91  y.  /  Aiders  and  Abettors.  —  See  note  3. 
918.  4.  rnterrentioii.  —  See  note  i. 

ym  Bill  —  2.  Vecenity  for  BilL  —  See  note  3. 
999.  3.  When  BiU  Should  Be  Filed.  —  See  note  2. 
999.  4.  Oeneral  Bnles  of  Pleading  —  Bight  to  B«itx«ialiig  Order  or 
PrtUmliuury  Iijvaetlon.  —  See  note  i. 

Aatieipfttion  of  Defeatea.  —  See  note  3. 

Siteriptioa  of  Contraet.  —  See  note  I . 

6.  Certainty.  —  See  note  2. 

city  ordinance  fixing  rates  for  water  197.   See  also  Sammons  v.  Glove rsviUe, 

supplied  by  tlie  mortgagor,  such  roort-  (Supm.  Ct.  Tr.  T.)  34  Misc.  (N.  Y.)  459; 

gagor  is  a  necessary  party.    Consoli-  People's  Telephone,  etc.,  Co.  v.  East 

dated  Water  Co.  v.  San  Diego,  (C.  C.  Tennessee  Telephone  Co.,  (C.  C.  A.) 

A.)  93  Fed.  Rep.  849.     But  see  Ex  p,  103  Fed.  Rep.  212. 

Haggerty,  124  Fed.  Rep.  441,  where  it  91§.    1.  Knopf  v,  Chicago  Real  Es- 

was  held  unnecessary  to  join  themort-  tate  Board,  173  III.  196,  the  court  say- 

gagor  in  a  suit  by  a  mortgagee  to  re-  ing:    "  We  conceive  it  to  be  the  duty 

strain  the  mortgagor's  employees  from  of  the  chancellor,  if  it  appears  at  any 

injuring  its  property.  time  or  any  stage  of  the  proceedings 

%\%*    1.  See  Wheeler  v.  Lock,   37  that  a  final  decree  cannot  be  entered  In 

Oregon  228;  Kircher  v,  Pederson,  117  the  case  without   materially  affecting 

Wis.  68.  the  interest  of  some  one  who  is  not  a 

MU  to  SigoiB  CoUsotion  of  Taxes —  party  to  the  suit,  to  stay  further  action 

Kansas,—  In  Jeffries-Ba  Sorn  v.  Nation,  until  the  absent  party  is  brought  within 

63  Kan.  247,  it  was  held  that  in  an  ac-  the  jurisdiction  of  the  court." 

tion  to  enjoin  the  issuance  and  levy  of  3.  See  Huntington  r.  Cortland  Home 

a  tax  warrant  the  board  of  county  com-  Telephone  Co.,  62   N.  Y.   App.    Div. 

missioners  was  a  proper  party.  517. 

918*    1.  Consolidated  Water  Co.  v,  0!M«    8.  Universal  Sav.,etc.,  Co.  v, 

San  Diego,  84  Fed.  Rep.  369.  Stoneburner,  (C.  C.  A.)  113  Fed.  Rep. 

•14U    9.  Payee  of  Hote  After  Hegotia-  251.    See  also  Commercial  State  Bank 

tloa.  —  See  Grobe  v.  Roup,  44  W.  Va.  v,  Ketcham,  (Neb.  1902)  92  N.  W.  Rep. 

197.  998. 

S.  Knopf    V.    Chicago    Real    Estate  In  Missouri  it  is  provided  by  statute 

Board,    173     111.     196;     Heinroth     v,  that  I  he  petition  should  be  filed  in  the 

Kochersperger,  173  111.  205:  Sraiih  v.  office  of  the  clerk  before  the  issuance  of 

Kochersperger,  173  III.  201;  Lonsdale  the  injunction.     Rev.  Stat.  Mo.  (1899), 

Co.  V,  Woonsocket,  21  R.  I.  498.     But  g  3629.     But  that  the  plaintiffs  cannot 

see  Wabaska  Electric  Co.  v.  Wymore,  take  advantage  of  a  premature  issu- 

60  Neb.  199.  ance  of  the  injunction  to  avoid  liability 

91ft*    I.  Sidway  v.  Missouri  Land,  on  the  injunction  bond,  see  Franke  r. 

etc.,  Co.,  116  Fed.  Rep.  381.  Alexander,  88  Mo.  App.  35. 

Whan   Corporation   Should  Bo   Joined  9123.    1.  Northern  Cent.  R.  Co.  v, 

vlthOiBoai.—  Wilmington  v,  Addicks,  Walworth,  7  Pa.  Dist.  766. 

7  Del.  Ch.  56.  8.  See  Edwards  v.  Haeger,  180  111.  99. 

91  T«    8.  Delaware,  etc.,  R.  Co.  r.  933.    1.  Richmond  Mica  Co.  v,  De 
Frank,  110  Fed.  Rep.  689  (ticket  scalp-  Clyne,  90  Fed.  Rep.  661. 
ers).    See  also  Dastervif^nes  v,  U.  S.,  2.  Chicago  Gen.  R.  Co.  v,  Chicago, 
(C.  C.  A.)  122  Fed.  Rep.  30;  Morris  v.  etc.,  R.  Co..  181  III.  605;  Grand  Chap- 
Bean,  123  Fed.  Rep.  618.  ter.  etc.,  v.  United  Grand  Chapter,  etc., 

Mluo  to  Join  TortfiMsor.  —  New  York  93  Mo.  App.  560;  Mengel  v,  Lehigh 

Phonograph  Co.  z'.  Jones,  123  Fed.  Rep.  Coal,  etc.,  Co.,  24   Pa.  Co.  Ct.   158; 

711 


INJUNCTIONS. 


Vol.  X. 


•SI 


^  I.  —  See  note  3. 

•aO.  6.  Allegation  of  FaeU  —  a.  NECESSITY  TO  ChaROB 
Facts.  —  See  note  i. 

lUiffaUty.  — See  note  i. 

b.  Matters  of  Evidence.  —  See  note  2. 

7.  Allegationi  on  Information  and  Belie!  —  See  note  4. 
See  notes  2,  4. 

8.  Veoenity  for  Fall  and  Candid  Statement.  —  See  note  i. 
•SSI.  8.  Coming  into  Equity  with  Clean  Hands.  —  See  note  i. 
•S4.  10.  Plaintiffs  Willingness  to  Do  Equity  —  ^.  Tender  — 

(2)   Illustrations  of  Rule^-  laddalag   Tens  end   Aummsati.  —  See 
note  3. 
•Sff.  See  note  i. 

Clarke  v,  San  Jacinto  County,  18  Tex.  Co.  v.  National  Wholesale  Drnffgltcs' 

Civ.  App.  904.  Assoc.,  30  N.  Y.  App.  Div.  508. 

•M.  S.  Hagge  v,  Kansas  City  St.  4.  Greenberg  v.  Holmes,  100  111.  App. 
R.  Co.,  104  Fed.  Rep.  391,  holding  that  186;  Press  Pub.  Co.  v,  Holahan,  (Supm. 
the  fact  that  the  plaintiff  has  suffered  Ct.  Spec.  T.)  29  Misc.  (N.  Y.)  684,  hold- 
damage  to  the  jurisdictional  amount  ing  that  an  allegation  on  information 
should  be  stated  positively,  and  not  and  belief  unsupported  bv  any  aver- 
inferentially  by  stating  the  value  of  ment  of  the  source  of  the  information 
his  property  before  and  after  the  com-  or  grounds  of  the  belief  is  insufficient; 
mission  of  the  wrong  by  the  defendant.  Sullivan  v,  Parkes,  69  N.  Y.  App.  Div. 

•M.     1.  Wabash  R.   Co.  v.  Engle-  221. 
man,  x6o  Ind.  329,  citing  10  Encyc.  of  930.    S.   McDermont    9.    Anaheim 
Pu  AND  pR.  926.     See  also  the  follow.  Union  Water  Co.,  124  Cal.  iia,  hold- 
ing cases:  ing  that  allegaiioos  made  on  informa- 

California,  —  California  Nav.,   etc.,  tion  and  belief  alone  are  good  where 

Co.  f'.  Union  Transp.  Co.,  122  Cal.  641;  the   facts    are    peculiarly  within    the 

Davitt  V.  American  Bakers' Union,  124  knowledge  of   the  defendant  though 

Cal.  99.  the  plaintiff  might  have  inspected  the 

Illinois,  —  Coquard  v.  National  Lin-  defendant's  books  containing  Che  in- 

seed-Oil  Co.,  171  111.  480;  Thurston  r.  formation;  Tibbiis  v.  Miller,  9  Okla. 


Chott,  86  111.  App.  543. 

Missouri,  —  St.  Francis  Mill  Co.  v. 
Sugg,  169  Mo.  130. 

Nebraska,  —  Wabaska  Electric  Co.  v. 
Wymore,  60  Neb.  199. 


677. 

4.  Eibot   of  Semiirrer.  —  Tibblts   9. 

Miller,  9  Okla.  677,  citing  10  Encyc,  of 

Pl.  and  Pr.  931. 

931.    1.  Pittsburgh,  etc.,  R.  Co.  v, 

Ntw  Jersey,  —  Grier  v.   Flitcrafl,  57    Crothersville,    159   Ind.  330  Uiting  10 

N.  J.  Eq.  556.  Encyc.  op  Pl.  and  Pr.  931]:  Moffat  r. 

New    York, — John    D.   Park,   etc.,     Calvert  County,  97  Md.  366;  Dobleman 

Co.  V.  National  Wholesale  Druggists'     v.  Ga*ely,  etc.,  Co.,  64  N.  J.  Eq.  323; 

Assoc.,  30  N.  Y.  App.  Div.  508;  New    Richmond   Mica  Co.  v,  De  Clyne,  90 

York   Cent.,   etc.,    R.   Co.  v.  Reeves,     Fed   Rep.  661. 


(Supm.  Ct.  Spec.  T.)  41  Misc.  (N.  Y.) 

490. 

Pennsylvania.  —  Clopper  v.  Greens- 
burg,  9  Pa.  Dist.  598. 

5b«M  Carolina,  —  Greenville  v.  MauU 
dln,  64  S.  Car.  438. 


939.  1.  Pittsburgh,  etc.,  R.  Co.  v. 
Crothersville,  159  Ind.  330,  citing-  10 
Encyc.  of  Pl.  and  Pr.  932.  See  also 
Sullivan  v.  Bailey,  21  App.  Cas.  (D.  C.) 
100;  Campbell  v.  York,  (Supm.  Ct. 
Spec.  T  )  30  Misc.  (N.  Y.)  340;  Eppstein 


l/nittil   States,  —  Boyer  v.   Western    v.  Webb,  (Tex.  Civ.  App.  1903)  75  S. 


Union  Tel.  Co.,  124  Fed.  Rep.  246 
•99.    1.  Hall  V,  I.a  Salle  County, 

(Tex.  Civ.  App.  1898)  46  S.  W.  Rep.  862. 
B.  New  York,  etc.,  R.  Co.  v.  Scovill, 

71  Conn.  136;  Snyder  v.  Ft.  Madison 

St.  R.  Co.,  X05  Iowa  284. 
Uate  Oods  see  John  D.  Park,  etc.. 


W.  Rep.  337. 

934.  8.  WharsthaWhotoTazItTtld 
no  allegation  is  necessary.  Dnmars 
V.  Denver,  16  Colo.  App.  375. 

935.  1.  Purvis  v.  Woodward,  78 
Miss.  922,  citing  10  Encyc.  of  Pl.  amd 
Pr.  935. 
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MS.  (3)  Requisites  and  Sufficiency  of  AiUgatioms  as  to  Tender. 
—  Sec  note  2. 

•S9.  13.  Bill  Prayinif  Aneillary  Injanction.  —  See  note  2. 

•49.  14.  lUttan  of  XqnitaU*  OognisuiM  -  a.  NECESSITY  TO 
Make  Out  Case  for  Injunctive  Relief.  —  See  note  1. 

•44.  16.  Plaintlffi  Lttenrt  in  ud  Title  to  BnliJMt-nutttMr. — 
a.  General  Rules  as  to  Averment  of  Title.  —  See  note  2. 

948.  16.  ApprAeniioii  of  Injnrr  in  Fatun  —  a.  ALLEGATIONS 
AS  TO  Impending  Danger  of  Injury. — See  note  i. 

949.  See  note  1. 

959.  b.  Ad  Damnum  Clause.  —See  note  i. 

17.  Clunwtar  of  Iqjnrj  Appnhendod  —  a.  SUBSTANTIAL 
Injury.  —See  note  2. 

•S4.    S,    Parvlt   t>.    Woodward,    7S        /luAann.  —  HanDfMtnrers' Gh,  etc.. 

Mil*.  931,  titiitg  10  Encyc.  of  Pl.  and    Co.  v.  Indtank  Nainml  Gu,  «tc.,  Co., 

Pr.  936.  156  lDd.679;  Manulacluren' Gu, etc., 

•W,     S.  In  Hnr  Tork,  ander  Code     Co.  v.  Indiana  Natural  Gas,  etc..  Co., 

CJv.  Pro.  N.Y.,  ^  603,  wbere  the   right     15s  laA.  566. 

iViVAifi.li.  —  Strack  p.  Miller,  (Mich. 
1903)  g6  N.  W.  Rep.  453. 

Montana.  —  Haupt  V.  ladepcodCDt 
Tel.  Mesienger  Co.,  35  Mont,  laa. 

Nea  Veri.  —  See  Sanford  Dairy  Co. 
V.  Sanford,  83  N.  Y.  App.  Div.  641; 
Sleichei    v.   Grogan,  43  N,    Y,    App. 

Stmli  CaroUtia,  —  Williams  v.  Janet, 
61  S.  Car.  473- 

WaiAingion.  —  Tacoma  v.  Bridges. 
35  Waih.  331. 

Whcansin.  —  Qulno  v.  Haveaor,  ir8 


Elelelf  Elate  the  grounds,  and  cannot 
e  assisted  br  affidavits,  Sanders  v. 
Ader,  36  N.  Y.  App.  DIv.  nb;  Sheehy 


Dlr.  346. 

M*.  1.  Everett  v.  Tabor,  119  Ga. 
138;  Hinsoa  v.  Ralston,  100  111.  App. 
314;  Coqaard  v.  National  Llnseed-Oil 
Co..  171  111,  4S0:  Schaffner  v.  Young, 
10  N.  Dak.  345. 

I^JUMtian  Against  TroeMdlsgs  at  Irkw.    Wis.  53- 


•Allen  f.  Continental  Ins.  Co.,  ^^  111. 
App.164,  SeealsoOff  f.  TitleGuaran- 
tee,  etc.,  Co..  S7  111.  App.  473. 

JMMti  KM  CorabU  by  AAdsTlU.— 
Failure  to  siate  a  cause  of  action  In  the 
bill  cannot  be  remedied  bj  supporting 
affidavits.     Landes  v.  Walls,  160   Ind. 


Thnati  and  Orsrt  Acta.  —  See  Kanua 

City  V.  Hobbs,  63  Kan.  866,  6a  Pac. 
Rep.  334. 

940,  1.  F>yn«nt  «f  Xensr.  — In  a 
bill  to  rcsliain  the  county  board  from 
paying  a  claim  it  is  not  necessary  to 
aver  (acts  showing  thai  the  claimant 
will  accept  payment  in  the  lermi  pict. 
posed,  since  (he  cause  of  action  Is 
■         "  ■      ot  against 

PedersoQ, 


944.    9.    Johnstown    Min.     _...., 

Bnlte,  etc.,  Consot.  Hln.  Co  ,  60  N.  Y.  against  the  officers,  and    1 

App.  Dlv.  344;  Los  Angeles  Unlrersiiy  the   claimant.      Kltchcr 

p  Swarih,  [C.  C.  A  )  107  Fed.  Rep.  798.  117  Wis.  68,  ■ 

SeeBlioWiggio»f.J*eltson,(Ky.i903)        9AO.  _        ___. 

73  S,  W,  Rep.  779.  —  See  Morgan  v.  Baxter.  113  Ga.  144. 

AUaflnf  PtOTtaden.  —  Where  the  title         >.  Wabash  R.  Co.  v.  Enicleman,  160 

b  In  dispute  the  bill  must  allege  that  Ind.  339;  Nebrasica  Tclephoae  Co.  v. 

the  plalntiS  is  In  possession,  as  "courts  Cornell,   jS    Neb.   813  [each  citii^   10 

<^  equity    will    not    Interfere   by    pre-  Ehcyc.  OF  PL.  and  Pr.  950];  Waters 

Uminary   injunctions    to    change    the  v.   Lewis,   106    Ga.  755;    Merrincr    v. 

possession  of  real   property,  the  title  Merrlner,   (W.  Va.  1903)  46  S.  E.  Rep. 

being  In  dispute."     San  Antonio  Water  iiS,     But  see  Boston,  etc.,  R.  Co.  v. 

Co.  V.  Bodenhamer,  133  Cat.  348.  SDlllTan,  177  Mais.  330,  where  It  was 

•4S.     1,  dAynrwia.  —  McBride    v.  said:     "  Damage  to  (he  plaintiff  la  the 

Hewlin,  139  Cal.  36.  necessary  result  of  the  facts  set  forth. 

Gtergia.  —  Ocmnlgee  Lumber  Co.  v.  and  when  that  appears  It  is  no  ground 

Mltcbell,  113  Ga.  538.  of  demurrer  that  the  bill  does  not  set 
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•ffl.  b.  Irreparable  Injury —(i)  In  General.  —  See  note  i. 

•ff9.  Uadltpaud  Tltlt  in  PlAlntUr.  —  See  note  2. 
(2)  Irreparable  Defined.  —  See  note  3. 
99S*  (3^  Inadequacy  of  Remedy  at  Law.  —  See  note  i. 

954«  (4)  Necessity  to  Charge  Facts  as  to  Character  of  Injury. 
— See  note  i. 

forth  that  the  plaintiff  has  been   in-  Indiana, — McGregors.  State,  31  I nd. 

jared."  App.  483. 

Ipedal  I^vrj.  -^  A  bill  by  a  private  New    York,  —  ScbuU    v.    Albany, 

individual  to  restrain  a  public  nuisance  (Supm.  Ct.  Spec.  T.)27  Misc.  (N.  Y.)  51. 

must  allege  facts  showing  a  special  West  Virginia,  —  Shay  v,  Nolan,  46 

injury  to  him  diCFerent  from  that  suf-  W.  Va.  299. 

fered  by  the  public  at  large.    Manu-  United   States,  —  Safe-Deposit,  etc., 

factnrers*   Gas,   etc.,   Co.   v,    Indiana  Co.  v,  Anniston,  96  Fed.  Rep.  661. 

Natural  Gas,  etc.,  Co.,  155  Ind.  566;  By  the  Term  "The  Inadsqoa^  ef  th« 

Manufacturers'  Gas,  etc.,  Co.  r/.   In*  Semady  by  Damages."  —  See  Carter  v, 

diana  Natural  Gas,  etc.,  Co.,  156  Ind.  Warner,  (Neb.  1902)  89  N.  W.  Rep.  747; 

670.  Walla  Walla  v.  Walla  Walla  Water  Co., 

Ml.    1.  Rogers  v.  Brand.  118  Ga.  172  U.  S.  i. 

494-  James  r.  Markham,  125  N.  Car.  9M.    1.  Burrus  v,  Columbus,  105 

X45:    Bangor  Excelsior  Slate    Co.   v.  Ga.  42;  Wabash  R.  Co.  v,  Engleman, 

Shimer,   12  Pa.   Dist.  777.     But    see  160  Ind.  329,  each  citing  10  Encyc.  of 

Hart  V.  Hildebrandt,  30  Ind.  App.  415;  Pl.  and  Pr.  954.     See  also  the  follow- 

Chappell   9.  Jasper  County  Oil,  etc.,  ing  cases: 

Co.,  31  Ind.  App.  170,  in  which  last  case  Alaska,  —  U.  S.  v.  North- West  Timd- 

it  was  said:    **  In  an  application  for  an  ing  Co.,  i  Alaska  5. 

injunction,  it  is  not  necessary  to  aver  California.  —  CaSfornia    Nay.,    etc., 

that  the  plainti£f  will  suffer  irreparable  Co.  v.  Union  Transp.  Co.,  122  Cal.  641; 

injury  if  the  relief  asked  is  not  granted,  Schmidt  v.   Bitzer,   138  Cal.  xiz,  71 

but  it  is  sufficient  to  aver  that  he  will  Pac.  Rep.  563. 

suffer  great  injury.'*  Colorado,  —  People  r.  District  Cl,  96 

Georgia — Trsspaas  to  Timber  Lands.  —  Colo.  386;  Smith  v,  Schlink,  15  Colo. 

By  2  Code  Ga.  (1895),  ^  4927,  it  is  pro-  App.  325. 

vided  that  in  actions  to  restrain  tres-  Connecticut.  —  Empire    Transp.    Co. 

pass  on  timber  lands  the  plaintiff  need  v.  Johnson,  (Conn.  1903)  55  AtJ.  Rep. 

not  allege  and  prove  irreparable  injury  587. 

or  insolvency  if  he  can  show  a  perfect  Florida,  — Orange  City  v,   Thayer, 

title  to  Wi^  locus  in  ^w^and  attach  a  (Fla.  1903)  34  So.  Rep.  573. 

satisfactoty  abstract  of  title  to  his' bill.  Georgia,  —  Wiggins  v.  Middleton,  1x7 

Wilcox   Lumber   Co.  v,  Bullock,   109  Ga.  162;  Moore  v.  Guy  ton,  no  Ga.  33a 

Ga.  532;  Clyatt  v,  Barbour,  in  Ga.  Illinois,  —  Newlio   v,  Prevo,  81  111. 

130;    Camp  V.    Dixon,    in    Ga.    674;  App.  75;  Chicago  City  R.  Co.  v,  Geo- 

Dixoo  V,  Monroe,  112  Ga.  158.  Jenkins  era!  Electric  Co.,  74  III.  App.  465. 

V.   Carmen,  112  Ga.  476;   Morgan   v,  Indiana,  —Chicago,  etc.,  R.  Co.  v. 

Baxter,  113  Ga.  144;  Gillis  v,  Hilton,  Indiana  Natural  Gas,  etc.,  Co.,  (Ind. 

etc..  Lumber  Co.,  113  Ga.  622;  Wiggins  1903)  68  N.  E.  Rep.  1008. 

V,  Middleton,  117  Ga.  162.  Kentucky,  —  Louisville,  etc.,  R.  Co. 

M3«    9.  Compare  Searle  v.  Lead,  10  v,  Barrall,  (Ky.  1904)  77  S.  W.  Rep.  1117. 

S.  Dak.  312.  il/^MtoiM.  —  Haupt    v.    Independent 

8.  Philadelphia  Ball  Club  v,  Lajoie,  Tel.  Messenger  Co.,  25  Mont.  122. 

202  Pa.  St.  210.     See  also  McFarland  Nebrcuka,  —  Wabaska    Electric    Co. 

V,  Park  Woolen  Mills,  113  Ga.   1072;  v,  Wymore,  60  Neb.  199. 

Nashville,  etc.,   R.  Co.  v,  McConneil,  New    York,  —  Melody  v,  Goodrich, 

82  Fed.  Rep.  65.  67  N.  Y.  App.  Div.  368;  De  Canrajal 

M8«    1.  Alaska,  —  U.  S.  v.  North-  v.    Young    Men*s    Christian    Assoc, 

West  Trading  Co.,  i  Alaska  5.  (Supm.  Ct.  Spec.  T.)  37  Misc.  (N.  Y.) 

Gf^^M.  —  Sharpe    v,    Hodges,    116  727;  Hogel  f.  Warner,  (Supm.  Ct.  App. 

Ga.  795.  Div.)  59  N.  Y.  Supp.  786;  Castle  v.  Bell 

Illinqis,  —  Greenberg  v.  Holmes,  100  Telephone  Co.,  (Supm.  Ct.  Spec  T.) 

in.  App.  x86.  30  Misc.  (N.  Y.)  38. 
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9ff7»  (6)  Materiality  of  Allegation  of  Insolvency.  —  See  note  I. 
958«  Whmi  lasolTmejr  Voed  Not  Be  Alleged.  —  See  note  2. 

•ff9.  18.  Allegation  of  Fraud  —  ^.  How  Alleged.  —  See  notes 

2,  3,  4. 

960.  80.  Allegation  of  Iniolveney  —  b.  How  Alleged.  —  See 

note  2. 

Tagne  and  Indefinite  AUegationi.  —  See  note  3. 

961.  81.  Prayer  —  ^.  Prayer  for  Injunction  —  {i)  Necessity 
for  Specific  Prayer,  —  See  note  3. 

909.  (2)  Prayer  for  Preliminary  Injunction.  —  See  note  3. 

Exeeption  to  Oeneral  Bole.  —  See  note  4. 
96S«  (4)  Prayer  for  Injunction  in  Prayer  for  Process.  —  See 
note  2. 

North    Carolina,  —  Porter    v.    Arm-  coal  from  the  plaintiff's  land,  the  aueS' 
strong,  X32  N.  Car.  66.                             .  tion  of .  solvency  or  insolvency  of  the 

North  Dakota,  —  Schaffner  v.  Young,  defendant  was  immaterial. 

10  N.  Dale.  245.  959.    2.  Nagel  v.  Lindell  R.  Co., 

Pennsylvania,  —  Northern   Cent.    R.  167  Mo.  89;  Northern  Cent.  R.  Co.  v, 

Co.  V,  Walworth,  7  Pa.  Dist.  766.  Walworth,  7  Pa.  Dist.  766. 

United  States  —  Morris  v.  Bean,  133  3.  Lockhart  t;.  Leeds,  10  N.  Mex.  568; 

Fed.  Rep.  618;  Cruickshank  v,  Bidwell,  Graeff  v.  Felix,  200  Pa.  St.  137. 

176  U.  S.  73.  4.  Grand  Chapter,   etc.,   v.    United 

Jndidal  Notice  of  Damage.  —  But  see  Grand  Chapter,  etc.,  93  Mo.  App.  560. 

Walla  Walla  v,  Walla  Walla  Water  Co..  900.    9.  New  York,  etc.,  R.  Co.  v, 

jfz  U.  S.  I,  to  the  effect  that  the  plain-  Scovili,  71  Conn.  136. 

tiff  will  not  be  required  to  aver  spe-  An  Allegation  that  the  Befendanti  Are 

dfically  facts   which    show    how    the  HonreoidentOi  without  stating  that  they 

damage  would  result  when  such  facts  have  no  property  in  the  state,  is  not 

are  matters  "  of  general  knowledge,  equivalent  to  an  allegation  of  insol- 

and  within  the  common   observation  vency.     Morgans.  Baxter,  113  Ga.  144. 

of  men. '*  8.  An  AUogation  of  the  Illegal  Charaotor 

M7«   1.  Georgia,  —  Rogers  v.  Brand,  of  the  defendant  corporation  and  conse- 

118  Ga.  494;  Wiggins  V.  Middleton,  117  qucnt  inability  to  collect  its  bills  re- 

Ga.  162.  ceivable  is  not  a  sufGcient  allegation  of 

Illinois. — Doane  v.  Fuller,  x^2  111. 617.  insolvency.    Co^uard  v.  National  Lin- 

New  York,  —  Syracuse  Rapid  Transit  seed-Oil  Co.,  171  III.  480. 

R.  Co.    V,   Salt    Springs   Nat.   Bank.  961.    8.  Hew  Tork  Code.  —  Where, 

(Snpm.  Cl.)  28  Misc.  (N.  Y.))  619.  under  Code  Civ.  Pro.  N.  Y.,  §  603,  the 

North    Carolina,  —  Porter    v.    Arm-  right  to  an  injunction  pendente  Hie  de- 
strong,  132  N.  Car.  66.  pends  on  the  nature  of  the  action,  no 

ff^j^^ffxtiff.— Glassbrenner  t/.  Groulik,  such  relief  can  be  granted  unless  the 

no  Wis.  402.  plaintiff  makes  demand  for  permanent 

nioftanitionfl — Trespass, — Newlin  r.  relief   which  a  court   of  equity   may 

Prevo,  81  III.  App.  75.  decree.    Gillette  v,  Noyes,  92  N.  Y. 

fVaste,  —  Palmer  v.  Young,  108  111.  App.  Div.  313. 

App.  252.  903.    8.  Forman  Zf,  Healey,  11  N. 

959*    8.  Fullington  v.  Kyle  Lumber  Dak.  563  [citinjg^  10  Encyc.  of  Pl.  and 

Co.,  (Ala.  1904)  35  So.  Rep.  852;  Cook  Pr.  962J;  Hairaison  v.  Carson,  in  Ga. 

County  Brick  Co.  V.  Labahn  Brick  Co.,  57;    Ragsdale    v.   Green,   (Supm.   Ct. 

92  III.  App.  526;  Edwards  v,  Haeger,  Spec.  T.)  28  Civ.  Pro.  (N.  Y.)  229;  Wll- 

180  III.  99;    Gordon   v.  Mansfield,  84  son  v.  School  Directors.  22  Pa.  Co.  Ct. 

Mo.  App.  367;    Searle  v.  Lead,  10  S.  545;  Wilson  cr.  Delaney,  15  Montg.  Co. 

Dak.  31a;  Sullivan  v.  Dooley,  31  Tex.  Rep.  (Pa.)  194. 

Civ.  App.  589.  4.  See  Shipley  v.  Western  Maryland 

TroiiiaM    on   Xining   Property.  —  In  Tidewater  R.  Co,,  (Md.  1904)  56  AtL 

Mabel  Min.  Co.  v,  Pearson  Coal,  etc..  Rep.  968. 

Co.,  121  Ala.  567,  it  was  held  that  in  a  963.    8.  American  Fine  Art  Co.  v, 

suit  to  enjoin  a  trespasser  from  taking  Voigt,  103  111.  App.  659. 
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88.  TerifleatloBL  of  Bill— a.  Necessity  TO  Verify  Bill. 

—  See  note  4. 

•65.  b.  Exceptions  to  Rule  Requiring  Verification. — 

See  note  2. 
•66,  I^twMtton  on  flBal  Htwlig  OiUj.  —  See  notes  i,  2. 

•67.  d.  By  Whom  Affidavit  Should  Be  Made.  —  Sec 
note  I. 

e.  Form  OF  Affidavit— (1)  In  General.  — St^nott  4. 

968.  See  notes  1^3. 

969.  (2)  Information  and  Belief,  —  See  note  i. 
979«  Tkn%  Art  ton*  Xaotptiont  to  Thii  Bnlo.  —  See  note  I. 

(3)  Form  of  Affidavit  by  Third  Person.  —  See  note  5. 

•71.  88.  XultUSurioiisiieis  —  ^.  What  Constitutes  Multi- 
fariousness.  —  See  note  3. 
979.  c.  Suit  for  Injunction  and  Damages.  —  See  note  2. 
9T4.  DL  AxBVBMXirTS  TO  Bill  —  1.  BightofPlaintiirtoAmaid. 

—  See  notes  3,  4. 

•76.  8.  In  What  PartloulAn  Amendments  Permissible  —  Smis 
XsooBiiftoBt  with  Originsl  mil.  —  See  note  4. 

1.  Board  of  Trade  v.  Riordan, 


4.  Crawford-AdsilCo.  f.  Bell, 
95  111.  App.  437. 

WslTor  of  ToriSoatioii.  —  It  has  been 
held  that  an  objection  for  lack  of  veri- 
fication comes  too  late  after  a  hearing 
on  the  merits,  Union  Lomber  Co.  v. 
Allen,  iX4Ga  346,  or  on  appeal,  Shobe 
V,  Lnil,  66  111.  App.  414. 

•M.  8.  Purvis  v.  Woodward,  78 
Miss.  93a  Uiting  10  Encyc.  of  Pl.  and 
Pa.  965];  Cox  V.  Garrett,  7  Olcla.  375. 

Want  of  Torifloatioii  Ouod  1^  Tordiot 
—  **  Upon  final  trial,  a  judgment 
awarding  a  permanent  writ  of  injunc- 
tion may  be  rendered  if,  under  the 
facts,  plaintiff  is  entitled  to  the  writ, 
although  the  petition  upon  which  the 
case  is  tried  is  not  sworn  to.*'  John- 
son V,  Daniel.  25  Tex.  Civ.  App.  587. 

M4I«  1.  Shobe  v.  Luff,  66  111.  App. 
414;  Rothenburg  V.  Vlerath.  87  Md.  634. 

S.  Hopltins  Amusement  Co.  v.  Froh- 
man,  20a  III.  541,  citing  10  Encyc.  of 
Pl.  and  Pr.  966. 

06T.  1.  Fowble  v,  Kemp,  9a  Md. 
630. 


?4  111.  App.  298;  Rice  v,  Loooey,  81 
11.  App.  537;  Moffat  V.  Calvert  County, 
97  Md.  266.  See  also  Gillette  v.  Noyes, 
92  N.  Y.  App.  Div.  3T3.  Compare  Fos- 
ter V.  Retail  Clerks'  International  Pro- 
tective Assoc,  (Supm.  Ct.  Spec.  T.)  99 
Misc.  (N.  Y.)  4». 

07O.  1.  See  Tibbits  r.  Miller,  0 
Okla.  677. 

5.  Fowble  V.  Kemp,  92  Md.  630,  HHng 
10  Encyc.  of  Pl.  and  Pa.  970. 

971.  8.  Nashville,  etc.,  R.  Co.  v. 
McConnell,  82  Fed.  Rep.  65. 

073«  9.  Compare  Stevenson  v,  Mor- 
gan, 64  N.  T.  Eq.  219,  refusing  a  prayer 
for  unliquidated  damages  for  a  past 
trespass  the  right  to  recover  which  was 
complete  at  the  time  of  filing  the  bill 
and  might  then  or  at  any  time  be  en- 
forced by  a  single  action  at  law. 

974.    8.  Baker  v,  Briggs.  99  Va.  360. 

If  tbo  Amoadod  Oomplaiiit  Boss  Hot  Stalo 
a  Causo  of  AetioBi  or  would  be  open  to  a 
motion  to  make  more  definite  and  cer* 
lain,  it  is  not  an  abuse  of  diocretioo  to 


4.  Forms  of  AflUUiTits  —  In  Illinois,  —    refuse  leave  to  file  it.    Haupt  v.  Inde- 


pendent Tel.  Messenger  Co.,  25  Mont. 

122. 

4.  WhsfO  the  Amondmopt  W—IA  Bifcit 
tlM  Jnrisdletioii  of  the  court,  application 
to  amend  will  be  denied.    Minnesota 


See  Board  of  Trade  v.  Riordan,  94  111. 
App.  298;  Neil  V.  Oldach,  86  111.  App. 
3S4.     Compare  Parish  c.  Vance,  no  ill. 

App.  50. 

Mi.    1.  Bowie  V,  Smith,  97  Md. 

326,  quoting  to  Encyc.  OF  Pl.  AND  pR.  v.  Northern  Securities  Co.,  184  U.  S. 

968.  199. 

8*   OiBlHio&  of    Jurats  See   Cook  •76.    4.  An  Amondmoat  lottJay  Up  a 

County  Brick  Co.  v,  Wm.  Bach,  etc.,  HowOatuoofAotloa  will  not  be  allowed. 

Co.,  93  111.  App.  88.  Glaze  v.  Bogle,  X05  Ga.  295. 
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•76.  irtwly  DiseoTtMd  Katttrt.  —  See  note  5. 
•77.  6.  Prejudice  to  Ii^jnnctioiL  — See  note  i. 

6.  Betroaotiye  Effect  of  Amendment.  ~  See  note  2. 
978.  7.  At  What  Time  Amendmenti  lEay  Be  Ibde.  —  See  note  i« 
•79.  X.  SiTPPLBiiEHTAL  BiLL  — Bight  to  Flto.  —  See  note  I. 

989.  Katton  tliat  Kay  Be  Iniroduoed.  —  See  note  2. 
Htw  I^jnnotion  Kay  Be  Awarded.  —  See  note  4. 

XL  DBKirBBSB  —  1.  In  OeneraL  —  See  note  5. 

98  !•  Bemarrer  to  Whole  Bill.  —  See  note  2. 
989.  Admiwdoni  bjr  Beanxrer.  —  See  notes  3,  4. 

BlMretion.  —  In  Brainard  v.  Buck,  Hew  Queitloas.  —  That  ao  essentially 
16  App.  Cas.  (D.  C.)  595,  it  was  held  new  question  cannot  be  set  up  by  sup- 
that  where  there  was  no  real  repug-  plemental  bill,  see  liigginson  v.  Chi- 
nancy  or  inconsistency  between  the  cago,  etc.,  R.  Co.,  (C.  C.  A.)  ids  Fed. 
original    and    the  amended    bill    the  Rep.  197. 

amendment  was  wiihin  ihe  discretion  4*  Savannah,  etc.,  R.  Co.  v.  Postal 

of  the  court.  Tel. -Cable  Co.,  113  Ga.  916. 

•76.    5.  SahseqaenUy  Ooonrring  Faoti.  5.  Want   of   Equity.  —  Baltimore   L. 

—  In  Alabama  facts  occurring  since  the  Ins.  Co.  v.  Glelsner,  202  Pa.  St.  386. 

filing  of  the  original  bill  may  be  set  up  Bemedy  at  Law.  —  Linvill  r.  Brown, 

by  amended  bill.    McMinn  v,  Karter,  9  Kan.  App.  747;  International,  etc., 

133  Ala.  503.  R.  Co.  r.  Morgan,  28  Tex.  Civ.  App. 

0T7«    1.  AmondiBont  After  Xotion  to  348. 

MnoWo.  —  See    Alcorn    t/.  Alcorn,   76  Befeet  of  Partiei.  —  \vl  Colorado  %  At- 

Miss.  907.  feet  of  parties  must  be  raised  by  de- 

9.  Compare  Cook  County  Brick  Co.  v,  murrer  or  answer.    If  objection  on  this 

Wm.  Bach,  etc.,  Co.,  93  111.  App.  88.  ground  is  not  so  taken,  it  is  waived. 

0TS*    1.  After  Answer.  —  An  appli-  Medano  Ditch  Co.  v,  Adams,  39  Colo, 

cation    to    file    an    amended    petition  317. 

alleging  damages  was  held  to  be  prop-  Objections  Not  Raised   by   Demurrer 

erly  refused   where  the    answer  had  will  be  considered  by  the  court  of  its 

been  filed  a  year  before.    Cornett  v,  own  motion  where    necessary  to    do 

Combs,  (Ky.  1899)  53  S.  W.  Rep.  32.  equity.    Thus,  where  the  nonjoinder 

•79.  1.  Trial  and  Terdiet  at  Law  of  a  necessary  party  was  not  set  up  in 
POadiiig  ioit  —  Where  an  equity  cause  the  demurrer  a  decree  affecting  his 
has  been  ordered  to  stand  over  pending  rights  should  not  be  rendered  unless 
an  action  at  law  to  determine  an  issue  he  is  brought  in.  Knopf  v.  Chicago 
involved,  a  supplemental  bill  is  not  Real  Estate  Board,  173  III.  196. 
necessary  to  set  up  the  result  of  such  Want  or  Befeet  <rf  TeriHeation.  —  Tib- 
action,  since  it  is  but  a  step  in  the  bits  v.  Miller,  9  Okla.  677:  Cobb  v, 
equity  cause.  Delaware,  etc.,  R.  Co.  Clough,  83  Fed.  Rep.  604. 
V.  Breckenridge,  56  N.  J.  Eq.  595.  EifoBt  of  Answer.  —  To  the  effect  that 

When  Hot  Heeessary.  —  Facts  which  the  defendant,  after  leave  to  have  his 

are  competent  as  evidence  under  the  answer  to  the  original  bill  stand  as  an 

original  bill  need  not  be  set  out  in  a  answer  to  the  bill  as  amended,  is  pre- 

supplemental   bill,   as,    for    example,  eluded  from  subsequently  demurring, 

where,  since  the  commencement  of  the  except  as  to  new  matters  set  up  in  the 

action,  the  defendant  does  acts  which  amendment,  see  Pennsylvania  Co.  v, 

the  bill  states  that  it  threatened  to  do.  Bond,  99  111.  App.  535. 

Pennsylvania  Co.  v.  Bond,  qq  III.  App.  Bes  Jodloata.  —  A  demurrer  on  the 

535.  ground  that  the  question  has  already 

M0«   S.Baniage Ooonrring  Snbooqaent  been    decided    is    proper.    Wilson  v. 

to  Tiling  of  Original  BilL  — Where  the  Williams,  115  Ga.  474. 

litigation  extended  over  a  long  period  99 1»    S.  Louisville,  etc.,  R.  Co.  v. 

the  plaintiff  was  allowed  to  file  a  sup-  Gibson.  43  Fla.  315. 

plemental  complaint  setting  out  a  claim  999.    8.  Maese  r.  Hermann,  17  App. 

for  damages  occurring  since  the  action  Cas.  (D.  C.)  53;  Morris  r.  Hitchcock, 

was  instituted.     North  Point  Consol.  21  App.  Cas.  (D.  C.)  565. 

Irr.  Co.  V.  Uuh,  etc.,  Canal  Co.,  23  4.  Admisiion  of  Legal  Oondnttons.— 

Utah  199.  Breitung  v.  Chicago,  93  111.  App.  zx8. 
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98S.  8.  Ordtr  in  Whioh  Motion  finr  Ii^Jiuietion  and  Demnxror 
Shonld  Be  Hoard.  —  See  note  i . 

Xn.  PBBLixnABT  IvjnvoTion  —  1.  Diiorotioa  of  Coort 
— <f.  In  General.  — See  note  5. 

980.  See  note  i. 

987.  BeliMta  Powir.  —  See  note  i. 

988.  b.  Rules  Governing  Chancellor's  Exercise  of 

Discretion  —  (i)  Miscellaneous  Considerations.  —  See  notes  2, 3. 

M3.    1.  EfEtet  of  neoTM  Ptnding  De-  X03  Fed.  Rep.  227 :  New  York  A5be8to8 

moirer. —  In  West  Virginia  It  has  been  Mfg.  Co.  v.  Ambler  Asbestos  Air-Cell 

held  that  where,  pending  a  demurrer.  Covering  Co.,  (C.  C.  A.)  102  Fed.  Rep. 

the  court  renders  a  decree  00  the  bill  890;  Paris  Medicine  Co.  v.  W.  H.  Hill 

the  demurrer  must  be    regarded    as  Co.,  (C.    C.  A.)   102   Fed.    Rep.    148; 

orerraled.     Fluharty  v.  Mills,  49  W.  Stearns-Roger  Mfg.  Co.  v.  Brown  ,cC. 

Va.  446.  C.  A.)  114  Fed.  Rep.  939. 

5.  Utah,  etc.,  R.  Co.  v.  Uuh,  etc.,  Court  of  Co-ordinato  JnrlsdiotiOB.  —  In 

R.  Co.,   no  Fed.  Rep.  879,  citing  10  New  York  it  has  been  held  to  be  er- 

Encyc.  of  Pl.  and  Pr.  983.    See  also  roneous  for  a  court  to  vacate  an  in  jane- 

the  following  cases:  tlon  order  made  by  a  court  of  coAmli- 

District  of  Columbia,  —  Standard  Oil  nate  jurisdiction   where  a    case    was 

Co.  V.  Oeser.  11  App.  Cas.  (D.  C.)  80.  made  out  for  the  exercise  of  judicial 

Idaho, — Staples  v,  Rossi,  7  Idaho  618.  discretion.    Corbin  v.  Casina  Land  Co., 

Illinois,  —  Kewanee  v.  Otley,  204  111.  26  N.  Y.  App.  Div.  408. 

402.  986*    1.  Everett  r.  Tabor,  X19  Ga. 

Louisiana,  —  Sute  v.  Judge,  51  La.  128;  O'Neill  Mfg.  Co.  v.  Wcodley,  118 

Ann.  1768.  Ga.   8S4;   Pollock   v.   National  Bidg., 

Michigan,  —  Mactavish  v,  Kent  Cir-  etc.,  Assoc.,  108  Ga.  755;  Canuth  v, 

cuit  Judge,  122  Mich.  342.  Wagener,  114  Ga.  740:  Hightower  v, 

Minnesota,  —  McGregor  v.  Case,  80  Lane,  Z14  Ga.  348;  Brown  r.  Atlanta 

Minn.  214.  R..  etc.,  Co.,   113  Ga.  462;   Clyatt  v, 

Montana,  —  Forrester  v.  Boston,  etc.,  Barbour,  in  Ga.  130;  Bank  of  Com- 

Consol.    Copper,    etc.,   Min.   Co.,    21  merce  v,  McAfee,  no  Ga.  302;  Lamar 

Mont.  544;  Parrot  Silver,  etc.,  Co.  v,  v,   Gardner,  in    Ga.  850;    Cutliff  v, 

Heinze,  21  Mont.  139.  Burks,  in  Ga.  845;  Sasser  v,  Sasser. 

New  York,  —  Morris  European,  etc.,  no  Ga.  316;  Dennis  v,  Lester,  no  Ga. 

Express  Co.  v.  Merchants'  European  268;  Finney  v,   Davis,    113    Ga.   364; 

Express  Co.,  67  N.  Y.  App.  Div.  616;  Floyd  v,  Floyd,  113  Ga.  143;  Baker  v. 

Content  v.  Metropolitan  St.  R.  Co.,  73  Weaver,  104  Ga.  228. 

N.  Y.  App.  Div.  230.  9§7.    1.  Hughes  r^   Hess,    11   Pa. 

Wisconsin.  —  Ward  v,  Sweeney,  106  Dist.  455;  Utah,  etc.,  R.  Co.  v,  Utah, 

Wis.  44*  etc.,  R.  Co.,  no  Fed.  Rep.  879;  Paine 

United     States,   —    Chickering     v,  v,  U.  S.  Playing-Card  Co.,    90  Fed. 

Chickering,  (C.  C.  A.)  120  Fed.  Rep.  Rep.  543. 

69;  Proctor,  etc.,  Co.  v.  Globe  Refining  089.  9.  Allen  v,  Pedro,  136  Cal.  i; 
Co.,  (C.  C.  A.)  92  Fed.  Rep.  357;  Uni-  Atchison,  etc.,  R.  Co.  v.  Meyer,  6a 
versal  Sav.,  etc.,  Co.  v.  Stoneburner,  Kan.  696;  Springfield  v,  Springfield  St 
(C.  C.  A.)  113  Fed.  Rep.  251;  Bartholo-  R.  Co.,  182  Mass.  41;  Speese  v,  Schnyl- 
mew  V.  Union  Paper,  etc.,  Co.,  (C.  C.  kill  River  East  Side  R.  Co.,  10  Pa.  Dist 
A.)  113  Fed.  Rep.  289;  Rahley  v,  Co-  515;  Messner  v,  Sykens.  etc.,  St.  R. 
lumbia  Phonograph  Co.,  (C.  C.  A.)  12a  Co.,  13  Pa.  Super.  Ct.  429.  Compare 
Fed.  Rep.  623;  Empire  State  Idaho  Bartlett  r.  L.  Bartlett,  etc.,  Co.,  116 
Mln.,  etc.,  Co.  v.  Bunker  Hill,  etc.,  Wis.  450,  holding  that  where  failore  to 
Min.,  etc.,  Co.  (C.  C.  A.)  121  Fed.  Rep.  preserve  the  status  quo  will  result  in 
973;  Higgioson  V,  Chicago,  etc.,  R.  irreparable  injury  to  the  plaintiff,  while 
Co.,  (C.  C.  A.)  102  Fed.  Rep.  197;  Kerr  its  preservation  can  produce  no  dam- 
V,  New  Orleans,  (C.  C.  A.)  126  Fed.  age  to  the  respondent,  the  plaintiff  it 
Rep.  920;  Denver,  etc..  R.  Co.  v,  U.  entitled,  as  a  mattter  of  right,  npoo 
S.,  (C.  C.  A.)  124  Fed.  Rep.  156;  Lake  reasonable  terms,  to  a  temporary  In- 
shore, etc.,  R.  Go.  V,  Felton,  (C.  C.  A.)  junction. 
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988.  iMti  tad  CiromnitaaoM.  —  See  notes  4,  5. 
989*  LaohM  And  InsolToncy.  —  See  note  2. 

AAti«lpfttion  of  linal  Deene.  —  See  note  5. 

(2)  Balance  of  Respective  Inconveniences.  —  See  note  6. 
•90.  See  note  i. 

Mpnlatioii  far   I^jimetlim.  —  An   in-  York,  etc.,  R.  Co.,  (Supm.  Ct.  App. 

junctioa  may  be  denied  even  though  Div.)  77  N.  Y.  Supp.  357:  Paine  v,  U. 

the  parties  consent  to    its    issaance.  S.  Playing-Card  Co  ,  90  Fed.  Rep.  543. 

National  Phonograph  Co.  v,  Schlegel,  See  also  Connolly  v.  Van  Wyck,  (Supm. 

117  Fed.  Rep.  624.  Ct.  Spec.  T.)  35  Misc.  (N.  Y.)  746. 

988.    8.  Mackintyre  v,  Jones,  9  Pa.  6.  Alabama,  —  Mabel    Min.    Co.    v. 

Super.  Ct.  543.  Pearson  Coal,  etc.,  Co.,  121  Ala.  567. 

i,  Allen  V.  Pedro,  136  Cal.   i;  Ota-        Georgia,  —  Everett    ».    Tabor,    119 

heite  Gold,  etc.,  Min.,  etc.,  Co.  v.  Dean,  Ga.  128. 

102  Fed.  Rep.  929;  Utah,  etc.,  R.  Co.  Kansas,  —  Atchison,  etc.,  R.  Co.  v, 

V,  Utah,  etc.,  K.  Co.,  no  Fed.  Rep.  Meyer,  62  Kan.  696. 

879.  Kentucky,  —  Herr   v.   Central    Ken- 

5.  Utah,  etc.,  R.  Co.  v,  Utah,  etc.,  tucky  Lunatic  Asylum,  no  Ky.  282. 

R.  Co.,  no  Fed.  Rep.  879.  New  Jersey,  —  Delaware,  etc.,  R.  Co. 

989*    8.  California,  —  Bigelow   v,  v,    Breckenridge,   56  N.    T.    £q.    595; 

Los  Angeles,  141  Cal.  503.    See  also  Mumford  v.  Ecuador  Development  Co., 

McDermont  v,  Anaheim  Union  Water  (N.  J.  1901)  50  Atl.  Rep.  476. 

Co.,  124  Cal.  112.  New  York,  —  Content  v.  Metropolis 

Georgia,  —  Holt  v.  Parsons,  118  Ga.  tan  St.  R.  Co.,  73  N.  Y.  App.  Div.  230. 

895.  See  also  Keeseville  v,  Keeseville  Elec- 

Indiana,  —  Wayne  County  v,  Dickin-  trie  Co.,  59  N.  Y.  App.  Div.  381;  Wes- 
son, 153  Ind.  682.  ton  V,  Goldstein,  (Supm.  Ct.  Spec.  T.) 

Kentucky,  —  McHugh    v,   Louisville  26  Misc.  (N.  Y.)  171. 

Bridge  Co.,  (Ky.  1901)  65  S.  W.  Rep.  North    Carolina,  —  Featherstone    v. 

456;  Herr  v.  Central  Kentucky  Lunatic  Carr,  132  N.  Car.  800. 

Asylum,  no  Ky.  282;  Byron  v.  Louis-  Ohio.  —  Fogartytr.  Cincinnati,  9 Ohio 

Tille,  etc.,  R,  Co.,  (Ky.  1900)  59  S.  W.  Dec.  753,  7  ^hio  N.  P.  100. 

Rep.  519.  Pennsylvania,  —  Stout    v,   Williams, 

Michigan,  —  Swan    Creek    Tp.    v,  203  Pa.  St.  161;  Liggett  v.  Kaufman n. 

Brown,  130  Mich.  382.  17  Pa.  Super.  Ct.  631;  Keeling  v,  Pitts- 

Montana,  —  Mantle    v.    Speculator  burg,  etc.,  R.  Co.,  205  Pa.  St.  31. 

Min.  Co.,  27  Mont.  473.  United  StaUs,  ^  h\)X%xm  v,  Carson, 

New  Jersey,  —  Mumford  v,  Ecuador  88  Fed.  Rep.  581,  60  U.  S.  App.  387; 

Development  Co.,  (N.  J.  1901)  50  Atl.  Paine  v,  U.  S.   Playing-Card  Co.,  90 

Rep.  476;  Led  v,  Schoenthal,  57  N.  J.  Fed.  Rep.  543;  Amelia  Milling  Co.  v, 

Eq.  244.  Tennessee  Coal,   etc.,    Co.,  123  Fed. 

Ohio,  —  Fogartyv.  Cincinnati,  9 Ohio  Rep.  8n;  Charles  v,  Marion,  98  Fed. 

Dec.  753,  7  Ohio  N.  P.  100.  Rep.  166;  Cohen  v,  Delavina,  X04  Fed. 

Pennsylvania,  —  Henderson  v.  Price,  Rep.  946;  Western  Union  Tel.  Co.  v, 

n  Pa.  Dist.  80;  Keeling  v,  Pittsburg,  Pennsylvania  R.  Co.,  120  Fed.  Rep. 

etc.,  R.'.Co.,  205  Pa,  St.  31;  Liggett  v,  981;  Denver,  etc.,  R.  Co.  v,  U.  §.,  (C. 

Kaufmann,   17    Pa.   Super.    Ct.    631;  C.   A.)  124  Fed  Rep.   156.    See    also 

Mickintyre    v,    Jones,    9    Pa.    Supr.  Dimick  v,  Shaw,  (C.  C.  A.)  94  Fed. 

Ct.  543.  Rep.  266. 

South  Carolina.  —  Gilmer  v,  Hunnl-  990,    !•  Crocker  v,  Manhattan  L. 

catt,  57  S.  Car.  166.  Ins.  Co.,  61  N.  Y.  App.  D'v.  296;  Gold- 

IVest  Virginia,  —  Haskell  v,  Sutton,  bacher  v,  Eggers,  (Supm.  Ct.  Spec.  T.) 

53  W.  Va.  206.  33  Misc.  (N.  Y.)  36;  Backes  v,  Cnrran. 

United  StaUs,  —  Edwards  v,  Mercan-  (Supm.  Ct.  Spec.  T.)  36  Misc.  (N.  Y.) 

tile  Trust  Co.,  121  Fed.  Rep.  203  492;  Barney  v.  New  York,  (Supm.  Ct. 

0.  Cohen  v.  United  Garment  Work-  Spec.  T.)  30  Misc.  (N  .Y.)  719,  afirmed 

ers,  (Supm.  Ct.  Spec.  T.)  35  Misc.  (N.  83  N.  Y.  App.  Div.  237;  Dissette  v. 

Y.)  748;  Whiting  Mfg.  Co.  v,  Joseph  Lowrie,  9  Ohio  Dec.  545,  6  Ohio  N.  P. 

H.  Bauland  Co.,  (Supm.  Ct.  Spec.  T.)  392;  Ryan  v,  Williams,  zoo  Fed.  Rep. 

28  Civ.  Pro.  (N.  Y.)  230;  Beckv.  New  172. 
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.  (3)  Exercise  of  Caution.  —  Sec  note  2. 


999.  See  notes  i,  2. 

(4)  Doubtful  and  Difficult  Cases,  —  See  note  3. 
••S«  c.  Arbitrary  Discretion.  —  See  note  2. 

■mn  «f  lAw.  —  See  note  3. 
••4.  e.  Mandamus.  — See  note  2. 
••••  8.  Votioe  —  a.  Whether    Injunction     Will    Be 

Granted  Ex  Parte  —  (2)  Statutory  Provisions.  —  See  note  2. 


\.   8.  Niw Jersey, — Odlia  v.  Bing-  Pennsylvania,  —  Messner  v,  Lykeot. 

ham  Copper,  etc..  Mia.  Co.,  64  N.  J.  etc.,  St.  R.  Co.,  13  Pa.  Saper.  Ct.  499. 

Eq.  363;  Graad  Castle,  etc.,  v.  Bridge-  West    Virginia,  —  Merchaou*    Coal 

ton  Castle  No.  13,  (N.  J.  1898)  40  Atl.  Co.  v,  Billmejer,  (W.  Va.  1903)  46  S. 

Rep.  849.  E.  Rep.  I3x. 

New   K^ri.  —  Johnson   v,    Kingston  United  States,  —  Brooklyn  Baseball 

Board  of  Education,  (Supm.  Ct.  Spec.  Club  v,  McGuire,  116  Fed.  Rep.  78a; 

T.)  38  Misc.  (N.  Y.)  593.  Board  of  Trade  v,  C.    B.    Thomson 

United  States, — Stevens  tr.  Missouri,  Commission  Co.,   103  Fed.  Rep.  90a; 

etc.,  R.  Co.,  (C.  C.  A.)  106  Fed.  Rep.  Higginson  v,  Chicago,  etc.,  R.  Cob,(C. 

771;  Miller  V.  Mutual  Reserve  Fund  L.  C.  A.)  102  Fed.  Rep.  197. 

Assoc,  109  Fed.  Rep.  378.  Tiolafetmi  of  Ooostitutioii.  —  Ahern  v, 

Xlghti  of  FabUo.  —  Chicago  Gen.  R.  Newton,  etc.,  St.  R.  Co.,  105  Fed.  Rep. 

Co.  V,  Chicago,  etc.,  R.  Co.,  181  111.  703.    See  also  Municipal  Tel.  Co.  v, 

605;  Atchison,  etc.,  R.  Co.  v.  Meyer,  McCreary,  (Supm.  Ct.  Spec.  T.)  77  N. 

63  Kan.  696;    Barney  v,   Nevr  York,  Y.  Supp.  409;  Ryan  v.  Williams,  lOO 

(Supm.  Ct.  Spec.  T.)  39  Misc.  (N.  Y.)  Fed.  Rep.  177. 

719,  afinmd  83  N.  Y.  App.  Div.  337;  PlaintiffB  Bight  Esasoaahlj  Appamt 

Barney  v.  Rapid  Transit  R.  Com'rs,  —  "  The  rule  is  well  settled  that  an 

(Supm.  Ct.  Spec.  T.)  38  Misc.  (N.  Y.)  injunction  will  not  be  granted  where, 

549;  March  V.  New  York,  69  N.Y.  App.  upon  the  hearing  of  the  motion,  it  is 

Div.  i;  Fogarty  v,  Cincinnati,  9  Ohio  not  apparent  that  the  ultimate  determi- 

I)^>  753f  7  Ohio  N.  P.  100;  Mackintyre  nation    of    the  suit  in    favor  of   the 

V,  Tones,  9  Pa.  Super.  Ct.  543;  Nash-  complainant  is  reasonably  probable." 

vitle.  etc.,  R.  Co.  v.  McCoonell.  83  Fed.  Mitchell  v,  Colorado  Fuel,  etc,  Co., 

Rep.  65;  Lake  Shore,  etc.,  R.  Co.  v,  117  Fed.  Rep.  733.    See  also  Hnnting- 

Feiton,  (C.  C.  A.)  103  Fed.  Rep.  337.  ton  v.  New  York,  xx8  Fed.  Rep.  683. 

Bights  of  Thbd   Parties   should  be  098.    8.  Butte,  etc.,  Consol.  Min. 

guarded.    Goddard  v.  The  American  Co.  v.  Mom  ana  Ore  Purchasing  Co., 

Queen,  (Supm.  Ct.  Spec.  T.)  37  Misc.  3Z  Mont.  539;  Teller  v,  U.  S.,  (C.  C. 

(N.  Y.)  4^3.  A.)  113  Fed.  Rep.  463. 

M#.    1.  New  York  Ast>estos  Mfg.  8.  Quayle  v,  Bayfield  Coantv,  Z14 

Co.  V,  Ambler  Asbestos  Air-Cell  Cover*  Wis.  108.    See  also  Chestatee  Pyrites 

ing   Co.,  (C.    C.  A.)  X03  Fed.   Rep.  Co.  z^.  Cavenders  Creek  Gold  Min.  Ca, 

890.  it8  Ga.  355;  Charles  E.  Hires  Co.  9. 

t»  Hinson  v.  Ralston,  xoo  111.  App.  Consumers'  Co.,  (C.  C  A.)  xoo  Fed. 

3x4;  Parsons  v,  Weller«  (Ky.  X903)  73  Rep.  809. 

S.  W.  Rep.  373;  Ouheite  Gold,  etc.,  M4«    8.  Sute  v,  Sommerville,  X04 

Min.,  etc.,  Co.  v.  Dean,  xo3  Fed.  Rep.  La.  639;  State  v.  King,  ids  La.  731. 

999;   Teller  v,  U.  S.,  (C.  C.  A.)  1x3  But  see  State  v.  St.  Paul,  X04  La.  xxo; 

Fed.  Rep.  463.  Sute  v,  Ellis,  53  La.  Ann.  X065. 

8. //&«M/.  — Hood  9.  Consumers  Co.,  In   LonislaBa.  ~   Compare   Sute   v, 

X05  111.  App.  559.  Jndge,  51  La.  Ann.  X768,  wherein  man- 

New  Jersey, —  Holmes  v,  Wesley  M.  dam  us  to  compel  the  issuance  of  ao 

E.  Church,  (N.  J.  X898)  4X  AU.  Rep.  injunction  against  a  city  was  granted 

X09.  where  the  city  made  an   Insoficient 

New  York,  ^~  See  Cohen    v.  United  showing  against  the  relator*s  demand. 

Garment  Workers,  (Supm.  Ct.  Spec.  T.)  996.    8.  Oolorads.  —  People  9.  Dis- 

^5  Misc.  (N.  Y.)  748;  Connolly  v.  Van  trict  Ct.,  39  Colo.  377. 

Wyck,  (Supm.  Ct.  Spec.  T.)  35  Misc.  Florida.  —   Compare   Richardson   v, 

(N.  Y.)  746.  Kittlewell,  (Fla.  X903)  33  So.  Rep.  984. 
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908.  OaiM  «f  BoMTgeney.  —  See  note  I. 

990.  c.  Waiver  of  Notice.  —  See  note  3. 

d.  Requisites  and  Sufficiency  of  Notice.  —  See 
note  4. 

14HIO.  3.  Coniideratioii  of  Answer  —  a.  General  Rule  as  to 
Effect  of  Answer.  —  See  notes  i,  2. 

lOOl.  *.  Exceptions  to  Rule.  —See  note  2. 

Idmho.  —  Under   the    oro visions   of  bangh,  66    111.   App.   504;    Suburban 

Rev.  Stat.  Idaho  ^1897),  ^  4293*  an  in-  Constr.  Co.  v.  Nangle.  70  111.  App.  384; 

junction  that  enjoins  the  general  or  Board  of   Trade  v.   Riordan,  94  111. 

ordinary  business  of  a  municipal  cor-  App.  398;  King  v.  Pardridge,  60  lU. 

poration  cannot  legally  issue  except  on  App.  475;  General  Gas  Co,  v.  Stuart, 

notice.  Wilson  v.  Bois6  City,  7  Idaho  69.  69  111.  App.  560;  Henderson  v,  Flana^ 

IDiiioli.  —  Williams  v.  Chicago  Exhi-  gan,  75  111.  App.  283.    See  also  People 

bilion  Co.,  188  111.  19;  Itasca  v,  Schroe-  v.  Kohlsaat,  66  111.  App.  505. 

der,  182  111.  192;  Thurston  v.  Chott,  86  For  an  Affidavit  Sufficiently  Stating 

111.   App.   543;    Sprague  v.    Monarch  /ar/r,  see  Parish^v.  Vance,  no  111.  App. 

Book  Co.,  105  III.  App.  530.  50;  New  Music  Hall  Co.  v,  Orpheon 

Xtntookj.  —  When  the  relief  sought  Music  Hall  Co.,  100  lU.  App.  278. 
by  temporary  Injunction  is  the  whole  An  Affidavit  Shewing  Emergency  Is 
relief  obtainable,  notice  must  be  given,  Not  Necessary^  but  the  facts  may  be  set 
though  Bullitt's  Civ.  Code  Ky.  (1895),  out  in  the  properly  verified  bill.  Sara- 
§  276,  provides  that  ordinarily  notice  toga  European  Hotel,  etc.,  Co.  v.  Mots- 
is  not  necessary  where  delay  in  giving  ler,  76  111.  App.  688. 
it  would  result  in  irreparable  injury.  M9.  8.  Cook  County  Brick  Co.  v. 
Weaver  v.  Toney,  107  Ky.  419.  Kaehler,  83  111.  App.  448;  Williams  v. 

ITtw   York.  —  After   an    injunction  Chicago  Exhibition   Co.,  t88  IIU   19. 

granted  and  answer  by  the  defendant  See  also  Board  of  Trade  v,  Weaie,  105 

it  is  error  to  grant  ex  parte  an  additional  III.  App.  289. 

injunction  restraining  act  not  men-  Want  of  Hotloo  Oured  by  Dtnial  of  Ko- 
tioned  in  the  first  order,  and  such  error  tlon  to  Dissolve.  —  Where  a  motion  to 
is  not  cured  by  an  order  containing  the  dissolve  an  Injunction  was  denied,  the 
injunction  so  granted.  Rhodes  v,  defendant's  objection  that  neither  no- 
Wheeler,  48  N.  Y.  App.  Div.  410.  See  tice  was  given  nor  excuse  made  for 
also  Littlejohn  v.  Littlejohn,  40  N.  Y.  not  doing  so  will  not  be  entertained  on 
App.  Div.  13.  appeal,  since  the  result  would  have 

Vorth  Ouolina.  —  Home  v.  Cumber-  been  the  same  had  the  defendant  been 

land  County,  122  N.  Car.  466.  heard  on  the  original  application.    New 

WaaUagtOB.  —  See  Matter  of  Groen,  York  Bank- Note  Co.  v,  Kerr,  77  III. 

23  Wash.  53.  App.  53. 

Wost  Tir^nia.  ^  Under  Code  W.  Va.  4.  Hotioo  to  Employosi  of  the  def end- 

(1899),  c.  133,  §  3,  a  Circuit  Court,  or  ant  that  the  plaintiff  would  apply  for 

judge  thereof  in  vacation,  on  applica-  an   injunction  if  they  continued  the 

tlon  for  injunction,   may  exercise    a  work  they  were  doing  was  held  to  be 

sound  discretion  in  the  matter  of  re-  sufficient  in  Fisk  v.  Ley,  (Conn.  1903) 

quiring  notice  to  be  given  to  the  ad-  56  Atl.  Rep.  559. 

Terse  party,  or  his  attorney  at  law  or  1000.    1.  See  Shirley  v.  Hicks,  105 

in  fact,  of  the  time  and  place  of  mov-  Ga.  504. 

ing  for   it  before    the    injunction    is  9.  Morgan  v,  Baxter,  113  Ga.  144; 

awarded.     Kalbitzer  v,  Goodhue,  52  Grand  Castle,  etc.  v.  Bridgeton  Castle 

W.  Va.  435.  No.  13,  (N.  J.  1898)  40  AtU  Rep.  849. 

United  StatOB. -*  See  American  Steel,  But  see  Christopher  v.  Condogeorge, 

etc. ,  Co.  V,  Wire  Drawers',  etc..  Unions,  128  Cal.  581. 

90  Fed.  Rep.  598.  1001  •    8.  Issnaaoo  of  an  IqJiUMtta  to 

1.  See  Hill  v.  Tarbel,  ox  III.  Prevent  Irroparablo  Injury.  —  See  Webb 


App.  272.     But  see  Weaver  v,  Toney,  v.  King,  21  App.  Cas.  (D.  C.)  141, 

107  Ky.  419.  Fraud.  —  Rothenburg  v.  Vierath,  87 

VooMsity  to  Show  Vsets.  —  Leiter  v,  Md.  634. 

Baude,  99  111.  App.  64 ;  Becker  v.  Def e-  Bight  to  Do  Aoti  Vot  in  toot.  *-  Where 

Supp.  PI.  ft  Pr.— 46  701 
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1009.  c.  Requisites  and  Sufficiency  of  Answer.  —  See 
note  I. 

Informatioii  and  Boli«f.  —  See  note  2. 

lOOS.  4.  EYidenoe  —  a.    Where  No  Answer  Has  Beem 
Filed.  —  See  note  2. 

b.  After  Coming  in  of  Answer.  —  See  note  3. 

1004,  See  note  i. 

c.  Form  and  Contents  of  Affidavits  —  See  note  2. 

1005.  See  note  2. 

lOOO.  5.    Interlocutory   Order   or  Fiat  —  a.    Nature  AND 
Frame  of  Order  —  itame  of  ordir.  —  See  note  2. 

1007*  Tmnponry  BMtraining  Order.  —  See  note  I. 

Perpetual  I^jnnotion  and  Final  Deoree  —  See  note  2. 

b.  Imposition  OF  Terms  — (i)  Power  of  Court.  —  Sec 
note  3. 

the  defendants  do  not  claim  a  right  to  10M.    1.  See  Campbell  v.  White, 

do  the  acts  against  which  an  injunction  39  Fla.  745. 

is  sought,  but  simply  deny  that  such  Serriee    of    AftdftTiti.   —   Affidavitt 

acts  have  been  done  or  are  likely  to  be  served  on  the  day  before  the  retaro 

done,  the  rule  that  an  injunction  will  day  of  the  order  to  show  caase  should 

not  be  allowed  on  denial  by  the  de-  not  be  read  in  evidence.     Rubino  r. 

fendants  of  the  allegation  in  the  com-  Mariano,  65  N   Y.  App.  Div.  314. 

plaint  does  not  apply.     Herzog  v,  Fitz-  Beoords  as  Evidenee.  —  The  record  of 

gerald.  74  N.  Y.  App.  Div.  no.  a  judgment  entered  in  action  between 

1009.    1.  For  a  Case  of  Improper  Die-  the  same  parties  involving  the  aame 

miioal,  see  Greensboro  Natural  Gas  Co.  property  may  be  considered  by    the 

V.  Fayette  County  Gas  Co..  200  Pa.  court  on  the  hearing  of  an  order  to  show 

St.  388.  cause.     Boston,  etc.,  Consol.  Copper, 

S.  Wetsstein  v,  Boston,  etc.,  Consol.  etc.,  Min.  Co.  v.  Montana  Ore  Pur- 
Copper,  etc.,  Min.  Co.,  26  Mont.  193;  chasing  Co.,  a6  Mont.  146. 
Buss«er  v.  Weelcey,  11  Pa.  Super.  Ct.  9.  Title  of  Afldaviti.  —  Whitley  r. 
463;  Lake  Shore,  etc.,  R.  Co.  ir.  Felton,  Berry,  105  Ga.  251.  See  also  Hill  r. 
(CCA)  103  Fed.  Rep.  227.  See  also  McBuiney  Oil,  etc.,  Co.,  112  Ga.  788. 
Christopher  v.  Condogeorge,  128  Cal.  10M.  9.  See  Le  Roy  v.  Cbese- 
581.  brough,  (Supm.  Ct.  Spec.  T.)  30  Misc. 

1003.    9.  New  Masic  Hall  Co.  v.  (N.  Y.)  285. 

Orpheon  Music  Hall  Co.,  100  111.  App.  1006.    2.  ConttnietioB  of  Ofder  wifk 

278.  Reference  to  the  Bill.  —  See  McEldowney 

In  Hew  York,  under  Code  Civ.  Pro.  v.  Lowiher,  49  W.  Va.  348. 

N.  Y.,  §  603,  where  the  right  to  injunc-  Seasonably  Definite.  —  "  The  law  does 

tion  depends  upon  the  nature  of  the  not  require  that  an   injunction  or  re« 

action,  the  complaint  must  completely  straining  order  should  describe  in  lao- 

state  the  grounds  and  cannot  be  as-  guage  identical  with  that  of  the  bill  the 

sisted  by  affidavits.     Sanders  v.  Ader,  acts  prohibited;  "  nor  need  each  par- 

26  N.  Y.  App.  Div.  176;  Sheehy  v.  Mc-  ticular    prohibited    act  be    set    forth. 

Millan,  26  N.  Y.  App.  Div.  140;  Wood-  Economist  Furnace  Co.  v,  Wroughi- 

burn  V.  Hyatt,  34  N.  Y.  App.  Div.  246.  Iron  Range  Co.,  86  Fed.  Rep.  loio. 

AdmiNions  in  Answer.  —  Lake  Shore,  1007.    1.  See  St.  Regis  Paper  Co. 

etc.,  R.  Co.  V.  Felton,  (C  C  A.)  103  v.  Santa  Clara  Lumber  Co.,  55  N.  Y. 

Fed.  Rep.  227.  App.  Div.  225. 

8.  Answer  as  Evidenee.  —  An  answer  8.  But  Where  the  Vaets  Wert  Pits- 

under  oath  may  be  used  as  evidence  in  tieaUy  Undispnted  the   rendering  of  a 

favor  of  the  defendant,  and  will  be  final  decree  was  held  to  be  proper, 

taken  as  conclusive,  if  not  contradicted  Allegheny  Oil  Co.  v.  Snyder,  (C.  C.  A.) 

by  evidence  in  the  case.     Dewey  Hotel  106  Fed.  Rep.  764. 

Co.  V,  U.  S.  Electric  Lighting  Co.,  17  8.  Sternberg  v.  Wolflf,  56  N.  J.  Eq. 

App.  Cas.  (D.  C)  356.  389;  St.  Regis  Paper  Co.  v.  Sanu  Clara 
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1 008«  (3^  Payment  of  Money.  —  See  note  2. 

(4)  Denial    of  Injunction    upon    Terms   Imposed  on 
Defendant.  —  See  note  3. 

1010.  See  note  i. 

Whtrt  Bight  to  IiyimetieA  Ii  Clear.  —  See  note  2. 

c.  Finality  of  Decision.  —  See  note  5. 

1011.  Bm  Jndioau.  —  See  note  2. 

1019.  d.  Dismissal  OF  Bill  upon  Denial  of  Injunction. 

—  See  note  i. 

Lamber  Co.,  (Supm.  Ct.  Spec.  T.)  31  N.  Car.  125;  Alston  v,  Limehoase,  60 

Misc.  (N.  Y.)  695.  S.  Car.  559;  Robrecht  v,  Robrechc.  46 

lUnttratloiis    of    Bulo   —   Immediate  W.  Va.  738.     See  also  Meyers  v.  New 

Prosecution,  —  la  Hudson  River  Tele-  York.  58  N.  Y.  App.  Div.  534, 

phoae  Co.  v,  Johnstown,  (Supm.  Ct.  Sooond  Applieation.  —  While  a  second 

Spec.T.)  37  Misc.(N.  Y.)  41,  an  injunc-  application  for  an  injunction  may  be 

tlon  was  continued  on  condition  that  made  when  an  injunction  was  refused 

the  parties  stipulated  for  trial  on  ten  on  the  first  application,  such  second 

davs*  notice  and  for  the  immediate  ap-  application    is   addressed  to  the  dis- 

pointment  of  a  referee.  creiion  of  the  judge,  and  should  not, 

Oompolling  CompUanoe  with  Torms.  —  as  a  general  rule,  be  granted  unless 

Where  the  plainiiff  has  taken  ad  vanuge  based  upon  facts  which  were  unknown 

of  an  Injunction  granted  upon  terms,  to  the  applicant  at  the  time  of  the  first 

the  court  may  compel  him  to  comply  application,  and  which  could  not,  by 

with  such  terms  though  the  order  prac-  the  exercise  of  ordinary  diligence,  have 

ticallyamounis  to  a  mandatory  in  June-  been  discovered  by  him.    Conwell  f. 

tion.     Waycross  Air-Line    R.    Co.   v.  Neal,  118  Ga.  624. 

Southern  Pine  Co.,  iii  Ga.  233.  After  a  denial  of  a  preliminary  in- 

100§.    8.  Commercial  Statr  Bank  junction  in  a  state  court  a  successor  of 

V.  Ketcham,  (Neb.  1902)  9a  N.  W.  Rep.  the  plaintiff  may  bring  suit  in  a  federal 

998.  court  to  enjoin  acts  done  subsequent 

8.  TroipMO.  —  An  injunction  against  to  such  denial.     Reinecke  Coal  Min. 

trespass  should  not  be  dissolved  on  Co.  v.  Wood,  Ii2  Fed.  Rep.  477. 

bond.    State  V.  Judge,  52  La.  Ann.  103.  1013.      1.    Gillis    v.   Hilton,    etc., 

Dinetion   to   lastitnto    Condemnation  Lumber  Co.,  113  Ga.  622.    See  also 

Piroooedings.  —  In    Lonsdale    Co.     v.  Wilcox  v.  Elberton,  zo8  Ga.  799;  Mc- 

Woonsockei,  (R.  I.  1903)  56  All.  Rep.  Hugh  r.  Louisville  Bridge  Co..  (Ky. 

448,  an  order  was  made  directing  the  1901)  65  S.  W.  Rep.  456:  Real-Esiate 

issuance  of  an  injunction  unless  within  Trust  Co.  v.  Hatton,  194  Pa.  Si.  449. 

sixty  days  the  defendant  had  instituted  IMsmisial  for  Want  of  Equity.  —  When 

condemnation  proceedings.  a   bill  for  injunction  only  is  filed,  it 

1010.  1.  Kilgore  v.  Norman,   X19  may  be  dismissed  for  want  of  equity 
Fed.  Rep.  1006.  on  denial  of  the  injunction;  nor  is  it 

8.  See  Union  Lumber  Co.  v,  Allen,  error  to  refuse  to  allow  the  defendant 

114  Ga.  346:    Wells  v.  Rountree,   117  to  answer.     Field  v.  Western  Springs, 

Ga.  839;    Forrester    r.    Boston,    etc.,  z8i  111.  186. 

Consol.  Copper,    etc.,    Min.    Co.,  21  Betantion  on  tho  Question  of  Damages. 

Mont.  544;  Jolly  v,  Brady,  127  N.  Car.  — See  Goddard  &.  The  American  Queen, 

14a.  (Supm.  Ct.  Spec.  T.)  27  Misc.  (N.  Y.) 

5.  Cartersville    Light,   etc.,    Co.    v,  482,  wherein  it  was  said:    "  In  view 

Cartersville,  114  Fed.  Rep.  699  [auoting  of  the  probability  that  the  commence-* 

ID  Encyc.  op  Pl.  and  Pr.  ioioJ;  CoU  meni  of  a  new  action  at  law  by  the 

llns  V.  Carr,   112  Ga.  868;  Alleghany  plaintiffs  would  be  met  by  a  plea  of 

Co.  r.  East  Coast  Lumber  Co.,  131  N.  res  adjudicata  on  the  part  of  the  defend- 

Car.  6;  Sanitary  Reduction  Works  r.  ani,  '  The    American    Queen,    Incor* 

California  Reduction  Co.,  94  Fed.  Rep.  porated '  it  seems  the  plain  duty  of  the 

693;  Western  Union  Tel.  Co.  v,  Phila-  court  to  retain  control  of  the  case  for 

delphia,  etc.,  R.  Co.,  124  Fed.  Rep.  974.  the  trial  and  decision  of  the  question 

1011.  8.  Coleman  v.  Howell,   131  of  damages  if  the  plaintiff  so  elect." 
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lOlS.  6.  Bonds  — 4.  Necessity  to  Give  Bond  — (i)  State- 

ment  of  General  Rule  —  sutatorj  Prorliiont.  —  See  note  i. 

1015.  Boverdga  or  Bteta,  —  See  note  4. 

1016.  (4)  Discretion  of  Court.  —  See  note  3. 

1017.  0.  At  What  Time  Bond  Should  Be  Given.  —  See 
note  2. 

c.  Form  and  Contents  of  Bond.  —  See  notes  3, 4. 

101 8«  OoBdltioni  tad  P«BAltj  of  Bond.  —  See  note  4* 
1019.  lafonBAlitioi.  —  See  note  I. 

1018.    1.  Illinois,  —  American  Fine  thereof  in  accordance  with  the  statute. 

Art  Co.  V,   Voigt,  103  III.  App.  659.  the  plaintiff  cannot  be  held  responofble 

But  where  the  injunction  is  not  to  re-  for  such  defects,  and  a  bond  given  in 

strain  proceedings  under  a  judgment  a  accordance  wiih  such  order  is  sufficient. 

bond     need  not  be  required  when,  for  Jones  v.  Gray,  91  111.  App.  79. 

good  cause  shown,  the  court,  judge,  Parties  Estopped.  —  In  Blankenshiptr. 

or  master  is  of  opinion  that  the  in  June-  Ely,  98  Va.   359,  it  was  said:    *Mn 

tion    ought    to    be    granted    without  determining  the  liability  of  the  parties 

bond."    Greenberg  v.  Holmes,  100  III.  to  the  bond  we  must  look  to  the  instru- 

App.  z86.     See  also  Deemar  r.  Boyne,  ment  alone,  and  not  to  the  order  of  the 

103  III.  App.  464.  court  in  regard  to  its  execution ;  and, 

Michigan,  —  Lawton  v,  Richardson,  although  the  instrument  may  contra^ 

11$  Mich.  13.  diet  the  record,  the  parties  executing 

New  York.^^Set  Potter  v.  Potter,  59  it  are  estopped  to  deny  its  recitals." 

N.  V.  App.  Div.  140.    Code  Civ.  Pro.  N.  4.  Waiyer  of  Irregularities.  —  Irregu- 

V.,{)  x66i,  dispenses  with  the  necessity  larities  in  the  bond  are  waived  by  the 

of  security  where,  during  the  pendency  defendant  by  not  moving  to  dissolve 

of  ceruin  actions  mentioned  in  title  i,  the  injunction  or  to  compel  the  filing 

the  defendant  commits  waste  or  does  of  a  new  bond.    Jones  v.  Gray,  91  111. 

other  damage.   See  Little  John  v.  Little-  Aj)p.  70. 

John,  40  N.  Y.  App.  Div.  13.  1018.    4.  Si^oittiBg   Proooodingi   at 

South  Carolina,  —  Smith  r.  Smith,  51  Law.  —  Where  the  order  did  not  operate 

S.  Car.  379;  Roberts  v.  Pipkin,  63  S.  to  enjoin  a  judgment,  but  to  enjoin 

Car.  252.  proceedings  at  law,  the  amount  of  the 

lOlft.    4,  Bond  Boqvirod  of  Xolator.  bond  was  held  to  be  a  matter  resting 

—  In  Tennessee^  by  Annot.  Code  Tenn.  in    the    discretion  of  the  chancellor. 

(1896),  g  5x69  et  seq,^  a  relator   must  New  York  Bank  Note  Co.  r.  Kerr,  77 

^ye    a    bond.    State    v.    Springfield,  111.  App.  53. 

(Tenn.  Ch.  185^)48  S.  W.  Rep.  813.  Omissioii  of  Amount  of  Bond  VktaL  — 

1016.    8.  Briggs  v.  Neal,  (C.  C.  A.)  Speyrer  v.  Miller,  108  La.  204. 

190  Fed.  Rep.  224.  1019.    1.  Gyger   v.    Courtney.   59 

lOlT.    2.  floTTioo  of  Copy  of  Bond.  ~  Neb.  555. 

Where  the  plaintiff  has  neglected  to  Common-law ObligatiOB.  —  Though  the 

serve,  in  accordance  with  the  statute,  judge  fails  to  approve  the  bond  in  ac- 

a  copy  of  the  bond  with  the  injunction  cordance  with  the  statute  it  may  be 

order,  the  court  may  permit  him   to  enforceable  as  a  common-law  obliga- 

roake    such    service    nunc  pro    tune.  tion.      Bochner   v.    Automatic    Time 

Knudsen  v,  Friedery,  (Supm.  Ct.  Spec.  Stamp  Co.,  80  111.  App.  27. 

T.)  27  Misc.  (N.  Y.)  98.  Soroties*  Hamos  Hot  in  Bodj  of  BqdI 

8,  See  Corbin  v,  Casina  Land  Co.,  26  —  The  court  having  approved  the  bond, 

N.  Y.  App.  Div.  408.  the  sureties  are  liable  on  it  though 

OUigoot.  —  Where  improper  parties  their  names  do  not  appear  in  the  body 
were  joined  with  P.  as  defendant  a  of  the  instrument.  Hyatt  v.  Washing- 
bond  running  to  '*  P.  etal,**  was  held  ton,  20  Ind.  App.  148. 
to  be  enforceable  by  P.  Parker  v.  DeflNtiyo  Jnstifloatlon.  —  The  bond  if 
Boyd,  (Tex.  Civ.  App.  1897)  42  S.  W.  good  though  the  justification  is  defec- 
Rcp.  1031.  tive,  as  the  Justification  Is  no  part  of 

Onty  to  nio  Propor  Bond.  —  Where  the  the  bond.    Wilson  v.  Eagleson,  (Idaho 

master's  order   requiring  a    bond  is  1903)  71  Pac.  Rep.  6x3. 
defectiye  in  not  fixing  the  conditions 
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1010*  So&d  UnnteMMilly  Oafroni.  —  See  note  2. 

d.  Acceptance   and   Approval   of   Bond.  —  See 
note  4. 

1099.  XTTT.  Fkaxs  of  Ixjvhctiov— 3.  Conformity  to  BilL  — 
See  note  4. 

109S.  4.  Vnneoeisary  Beitraint  —  See  note  i. 
6.  Certainty.  —  See  note  2. 

1094.  7.  Against  Whom  Directed.  —  See  note  2. 

[AToiding  drouity  of  Aotiont.  —  See  note  3a.] 

8.  Construction  of  Ii\jnnction&  —  See  notes  5,  6. 

1095.  ZI7.  Sebtics  of  SirBP(EHA  Aim  Wbit  of  IvmrcTiov  — 
1.  Vecessity  to  Serve  Subpoona.  —  See  note  i. 

1O30.  3.  Servioe  of  Writ  of  Ii^nnction  —  b.  Waiver  of  Ser- 
vice —  See  note  4. 

1097.  c.  Knowledge  of  Injunction. — See  note  i. 

1098.  XT.  Dissolution   of   Pbeldcikabt  Iv mrcTion  —  S. 
Dissolation  Ex  Mere  Moto.  —  See  note  5. 

101 9.  8.  Bond  More  Onwons  than  SUt-  Sa.  BMtnOiiiiig  KultipUeity  of  Suits  — 

uto  Boqnireo.  —  Where  a  bond  which,  in  Partiei.  —  Where  injunction  is  granted 

its  terms,  was  more  onerous  than  the  to  avoid  circuity  of  actions,  it  must 

statute  required  was  voluntarily  given  include  all  the  parties  in  the  circle  of 

it  was  held  that  it  should  be  enforced  the  contemplated  and  possible  actions, 

according  to  the  tenor,  and  that  the  Wells  v.  Rountree,  117  Ga.  859. 

amount  recoverable  should  not  be  con-  6.  Yeager  t/.  Manning,  183  111.  275. 

fined  to  what  could  have  been  recov-  0.  Duluth  v,  Abbott,  (C.  C.  A.)  117 

ered  had  the  bond  conformed  to  the  Fed.  Rep.  137.     See  also  Medano  Ditch 

statute.     Wanless  v.  West  Chicago  St.  Co.  v,  Adams,  29  Colo.  317;  McEldow. 

R.  Co.,  77  III.  App.  120.  ney  v,  Lowther,  49  W.  Va.  348. 

4.  See  Rutan  v.  Lagonda  Nat.  Bank,  Ths  Olgeot  and  Vatnre  of  tbs  Prooeoding 
72  111.  App.  35,  holding  that  where  the  must  be  talcen  into  consideration  in 
statute  made  it  the  judge's  duty  to  construing  the  injunction.  Enoch 
approve  the  security,  authority  to  ap-  Morgan's  Sons  Co.  v,  Gibson,  (C.  C. 
prove  could  not  be  delegated  to  the  A.)  122  Fed.  Rep.  420. 

clerk.  14KI5*    1.  See   Rucker  v.   Morgan, 

1093*    4.  See  Carscadden   v.  Has-  122  Ala.  308;  Hallenborg  v.  Greene,  66 

well.  88  N.  v.  App.  Div.  158.  N.  Y.  App.  Div.  590. 

1033.    1.  See  Simmons  v,  McPhaul,  lOM.    4.  Basistiikg  Kotion  to  Coft. 

117  Ga.  751 ;  Brownmark  v.  Livingston,  tixiiio.  —  "  Any  defect  in  the  service  of 

xoo  111.  App.  474.  the  original  order  was  cured  or  waived 

5.  See  G.  F.  Harvey  Co.  v.  National  by  defendant  Cooper's  appearance  by 
Drug  Co.,  75  N.  Y.  App.  Div.  103.  counsel  upon  the  motion  to  continue  it, 

mutratioxis — Description  of  Acts  En^  and  submitting  an  affidavit  thereon." 

joined.  —  In   Little  v.  Gallus,  (Supm.  Sheffield  v.  Cooper,  21  N.  Y.  App.  Div. 

Ct.  App.  Div.)  57  N.  Y.  Supp.  104,  it  518. 

was  held  that  a  final  decree  which  re-  14KI7.    1.  Murphey  v.  Harker,  115 

strained    the    defendant    from    using  Ga.  77  [citing  10  Encyc.  of  Pl  and  Pr. 

'*  similar  rolls,"  "  similar  collapsible  X027,  iioi];  Wenger  v.  Fisher,  (W.  Va. 

reels,"  elc.  was  too  indefinite.  1904)  46  S.  E.  Rep.  695. 

1M4.    8.   Dismiised   Defendants.  —  lO^S.    6.  Diisolation  ZmmodiaUly  on 

Parlies  defendant  against   whom    no  Granting.  —  It  is  error  for  a  judge  im- 

evidence  has  been  introduced  will  be  mediately  after  granting  an  injunction 

dismissed  from  the  suit  and  their  names  to  dissolve  it  for  the  purpose  of  allow* 

will  not  be  put  in  the  injunction  order,  ing  the  plalnti£f  to  apply  to  the  Conrt 

though  they  may  be  enjoined  as  em-  of  Appeals  for  its  reinstatement     St. 

gloyees,  servants,  etc.     Union  Pac.  R.  Bernard  Coal  Co.  tf.  Pittsburg  Coal  Co., 

;o.  V,  Ruef,  120  Fed.  Rep.  102.  (Ky.  1901)  64  S.  W.  Rep.  288. 
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1#38.  4.  Ipso  Paoto  IMMolntion.  —  See  note  6. 
lOSHI,  Sllbet  of  Tiaal  Bmtm.  —  See  note  3. 

6.  Duoretion  of  Court  —  a.  Dissolution  Not  Matter 
OF  Course.  — See  note  4. 
1031.  See  note  i. 

b.  Considerations  Influencing  Exercise  of  Dis- 
cretion —  BoWaney  ol  DcfondAiit.  —  See  note  4. 
Bights  of  PubUe.  —  See  note  5. 

19S3.  c.  Arbitrary  Discretion.  —  See  note  2. 

d.  Mandamus  and  Prohibition.  —  See  notes  4,  5. 
6.  To  What  Court  Motion  Should  Be  Addrefied.  —  See 
note  6. 

\9>%%.  7.  At  What  Stage  —  a.  Before  Service  of  Process. 
—  See  note  2. 

IMS.    6.  A  BoTonal  on  Appoal  of  a  effect  of  doing  so  is  merely  to  preserve 

final  decree grantiog an  injunction  dis-  the  status  quo.    Alcorn  v,  Alcorn,  76 

solves  the  injunction  ipso  facto.    Gage  Miss.  907. 

V,  Parlcer,  178  III.  455.  4.  Ferris  v.  Hoglan,  lai  Ala.  240. 

lOM.    8.  Gage  v.  Parker,  178  111.  6.  Castle    v    Bell    Telephone   Co., 

455;    Sweeney  v,  Hanley,  (C.  C.  A.)  (Supm.  Ct.  Spec.  T.)  50  Misc.  (N.  Y.) 

136  Fed.  Rep.  97,  each  citing  10  Encyc.  38;  Rogers  v,  Ashbridge,  33  Pa.  Co.  Ct. 

OF  Pl.  and  Pr.  iosq.  493. 

4.  Diclcson  v.  Dows.  11  N.  Dak.  404,  1089.    S.  Armstrong  v,  Sweeney, 

quoting  lo  Encyc.  of  Pl.  and  Pr.  1039.  (Neb.  1908)  91  N.  W.  Rep.  570;  Valley 

See  also  the  following  cases:  Iron  Works  Mfg.  Co.  v,  Goodrick,  IQ3 

California,  —  Marks    v,    Weinstock,  Wis.  436. 

131  Cal.  53.  4.  Siee  State  v.  Jessen,  (Neb.  1908)  93 

Montana,  —  Craver    v,    Stapp,    36  N.  W.  Rep.  584.     Bat  see  State  v.  King, 

Mont.  314.  104  La.  735;  State  v.  Judge,  5s  La.  Ann. 

New    York.  —  Levy    v.    Rosenstein,  1375;  Central  Bituluhic  Paving  Co.  9. 

(Supm.  Ct.  App.  Div.)  67  N.  Y.  Supp.  Manistee  Circuit  Judge,  (Mich.  1903)93 

630;  Davis  V.   Rosenstein,   56   N.    ¥•  N.  W.   Rep.  938;    Bogert  v.  Jackson 

App.  Div.  330.  Circuit  Judge,  118  Mich.  457;  Staler. 

West    Virginia,  —  McEIdowney    v.  Graves,  (Neb.  1903)  93  N.  W.  Rep.  144. 

Lo wiher,  49  W.  Va.  348.  To  Oompol Hoarliig  of  Kotioa to  Dteslvo. 

Wisconsin,   —   Walker    v.     Backus  -~  Unless  the  piivilege  of  making  an 

Heating  Co.,  97  Wis.  160;    Tiede  v,  application  for  dissolution  was  reserved 

Schneidt,  99  Wis.  3oi;  Glassbrenner  v.  in  the  order  granting  the  injunction  on 

Groulik,  no  Wis.  403.  an  order  to  show  cause  a  mandamus 

£/fffW5/<2/^j.— Ter re  Haute  V.  Farm-  compelling    the    hearing    of   ouch    a 

ers'  L.  &  T.  Co.,  (C.  C.  A.)  99  Fed.  motion    based    on    newly   discovered 

Rep.  838;  U.  S.  Gramophone  Co.   v,  evidence    will  not  issue,    since   such 

Seaman,  (C.  C.  A.)  113  Fed.  Rep.  745.  hearing  is  discretionary  with  thecourt. 

Question  of  Law  —  SoAoioseyofBill. —  State  v.  Second  Judicial  Disc  Cl,  83 

Darlington  Oil  Co.  v.  Pee  Dee  Oil,  etc.,  Mont   564.     And  see  Stale  v.  District 

Co.,  63  S.  Car.  196.  Ct.,  35  Mont.  303. 

1031.    1.  Bullard  v,  Kempff,   119  5.  But  on  Granting  an  Ordor  to  Show 

Cal.  9:  St.  Regis  Paper  Co.  v,  Santa  Oauso  why  a  writ  of  prohibition  should 

Clara  Lumber  Co.,  55  N.  Y.  App.  Div.  not  issue  against  further  proceedings 

335;  Gerken  v.  Hall,  (Supm.  Ct.  Spec,  in  a  case  pending,  the  Supreme  Court 

T.)  35   Misc.  (N.  Y.)  225;    Brower  v,  has  jurisdiction  to  make  an  order  dts- 

Williams,  44  N.   Y.   App.   Div.    337;  solving  a  temporary  injunction  therefor 

Valley  Iron  Works  Mfg.  Co.  v.  Good-  granted  in  the  case  by  the  court  to 

f^ck,  103  Wis.  436;  Bartlett  v.  L.  Bart-  which    the   order    to    show  cause   is 

lett,  etc.,  Co.,  116  Wis.  450.    See  also  directed.    State  v.  Aloe,  158  Mo.  466. 

Rochester  v.  Bell  Telephone  Co.,  52  6.  See  Ide  r.  Crosby,  104  Fed.  Rep. 

N.  Y.  App.  Div.  6.  582. 

Preoorvlng  Status  Qno.  —  The  injunc-  1033.    8.  On  Entry  In  Fodoral  Gout, 

on   should  be  continued  where  the  —Amotion  to  dissolve  maybe  made 
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10S4.  b.  Before  Answer.  —  See  note  i. 
l^SO.  8.  notice  of  Motion  to  DiBsolve  —  Voeenity  for  VoUm.— 
See  note  i. 
10S7.  9.  Orotmdfl  for  DiBsolution .— ^.  In  General  —  Zmprori. 

amt  iMiuuiae  of  Writ  —  See  note  3. 

1039.  Iqjimotioii  VMleu.  —  See  note  I. 

1940.  d.  Want  of  Notice.  —  See  note  4. 

1941.  e.  Want  of  Jurisdiction.  —  See  note  2. 
/.  Defect  of  Parties.  —  See  note  4. 

1#49.  A.  Insufficiency  or  Want  of  Bond.  —  See  note  4. 
194S.  I.  Want  of  Prosecution.  —  See  note  i. 
14I44.  10.  Dissolution  on  Bill — a.  Want  of  Equity.  —  See 
note  I. 

1016.  Truth  of  BiU  Admitted.  —  See  note  2. 
14NI7.  See  notes  i,  2. 

Only  Snbttantial  Defects  Begarded.  —  See  note  3. 

1#48.  11.  Dissolution  upon  Denials  Contained  in  Answer  —  a. 
Rule  Stated  and  Its  Application.  —  See  note  4. 

immediately  on  the  entry  of  the  case  1M3.    1.    Gibbs  v.   Ward,  (N.  J. 

in    the    federal     court.      Champlain  igoi)  48  All.  Rep.  243. 

Constr.  Co.  v,  O'Brien,  104  Fed.  Rep.  1M4.    1.  Armstead  v.  Smith,   115 

930.  Ga.  428;  Null  V.  Elliott,  52  W.  Va.  329; 

lOM.    L  See  Tiede  v.  Schneidt,  99  Eureka,  etc.,  R.  Co.  v.  California,  etc.. 

Wis.  201.  R.  Co.,  103  Fed.  Rep.  ^ir 

1M6.     1.   Page    v.    Vaughn,    133  AUegationfl  on  Information  and  BeUot 

Cal.  335.    See  also  Kester  v,  Alexander,  —  Noiih  v.  Swanz,  79  111.  A  pp.  557. 

47  W.  Va.  329.  ConBlderation  of  Anfwer. —  In  Hen- 

Xn  Idako  where  the  defendant  moves  d ricks  v.  Hughes,  117  Ala.  591,  it  was 

for  dissolution  on  verified  answer  or  held  that  "  upon  a  moiion  to  dismiss  a 

affidavits  notice  is  necessary.     Thayer  bill  for  want  of  equity,  the  answer  of 

tr.  Bellamy,  (Idaho  1903)  71  Pac.  Rep.  the  respondents  cannot  be  considered.'* 

544.  1046.    8.  Williams  v,  Chicago  Ex- 

l#37.    8.  Where  the  Equity  of  the  hibition  Co.,  188  111.  19. 

Plalntiflii  It  Doabtful  the  injunction  will  1M7.    1.  Smith  v,  Kochersperger, 

be  dissolved.     Penn  Iron  Co.  v,  Lan-  173  111.  201. 

caster.  18  Lane.  L.  Rev.  (Pa.)  89.     See  S.  See  Edwards  v.  Haeger,  180  111. 

also  Painter  v.  Western    Union  Tel.  99;   Heinroth  v,    Kochersperger,    173 

Co  ,  19  Pa.  Super.  Ct.  168.  111.  205. 

MM.    1.  North  v,  Swartz,  79  111.  Pleader's  Conolnflions.  —  Fullington  v. 

App.  557;  Yocona  Mills  f.  Gibbs  (Miss.  Kyle   Lumber  Co.,  (Ala.  1904)  35  So. 

1900)  27  So.  Rep.  647;  Gibson  7\  Powell,  Rep.  852;  Board  of  Trade  v,  Weaie, 

96  Mo  App.  681.     See  also  Dixon  v,  Z05  111.  A  pp.  289. 

Greene  County,  76  Miss.  794.     But  see  8.  Hendricks  v.  Hughes,  117  Ala.  591. 

Hanley  v.  Randolph  County  Ct.,  50  W.  1048*    4.  Alabama.  —  Sidney  Land, 

Va.  439;  Kimball  v^  Cedar  Rapids,  100  etc.,  Co.  v.  Milner.  etc..  Lumber  Co., 

Fed.  Rep.  802.  138  Ala.   185;  Simonson  v,  Cain,  138 

IMO.    4.  Minneapolis,  etc.,  R.  Co.  Ala.  221;  Johnson  v.  Southern  Bldp:., 

r.  Chicago,  etc.,  K.  Co.,  116  Iowa  681.  etc.,  Assoc,  132  Ala.  173:  Queen  City 

1041.    S.  See  Graver  v.  Otto,  23  Stock,  etc.,  Co.  v,  Cunningham,  128 

Pa.  Co.  Ct.  227.  Ala.  64s;  Kana  v.  Reeves,  127  Ala.  216. 

4.  Rogers  r.  Ashbridge,  23  Pa.  Co.  Arisona. —  Hampson  v.  Adams,  (Ariz, 

Ct.  492      See  also  Wiener  v.  Peoples,  1899)  57  Pac.  Rep.  621. 

17  Lane.  L.  Rev.  289.  lUinoii.—  Independent  Medical  Coi- 

1IM9.    4.  Gotten  v.  Christen,   no  lej^e  v.  Zeigler,  86  III.  App.  360. 

La.  44d;    Potter  v.  Potter,  59  N.  Y.  Maryland.  —  Blundon  tr.  Crosier,  93 

App.  Div.  140.  Md.  355.    For  a  case  of  partial  disso- 
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14MI4.  AflMBdmiBt  of  Bin  Alter  Aafww.  —  See  note  4. 
14MI7.  b.  Exceptions  TO  Rule  — (4)  Continuana  of  InJuM^ 
iion  to  Prevent  Irreparable  Injury  —  See  note  i. 

14MI9.  (6)  Harmlessness  of  Injunction,  —  See  note  2. 

c.  Discretion  of  Court.  —  See  note  3. 
1060.  See  note  i. 
104I3.  d.  Requisites  and  Sufficiency  of  Answer  — (2) 

Particularity  and  Clearness  — Conoliuloiui  of  Law.  —  See  note  i. 
1#64.  (5)  Evasive  Answers,  —  See  note  4. 
1071.  (10)  Allegations  Not  Responsive  to  Bill.  —  See  note  i. 
1.  (II)     - 


1079.  (11)   Verification  of  Answer  —  Voeenitj  to  Aaowor  late 
tetlu  —  See  note  4. 

1#7S»  WaiTer  of  Aaiwir  uidor  Oath.  —  See  note  2. 

1074*  Xnfonnation  and  BoUef.  —  See  note  3. 

107ii»  Anfwor  by  Corporation.  —  See  note  3. 

1076.  (12)  Exceptions  to  Answer  —  Amorioaa  Bnle.  —  See  note  2. 

1#8#.  e.  Where   there   Are  Several   Defendants  — 
(4)  Exceptions  to  General  Rule  —  See  note  2. 

lutlon,  Bee  Wenzel  v.  Milbury,  93  Md.  1060.    1.  "The  court  mnst,   *  *   * 

427.  in  case  of  doubt,    •    •    •    give  the 

PwMjlTUiiA.— See    Shoenberger  v,  defendant  the  benefit  of  that  doubt." 

Ruth,  17  Lane.  L.  Rev.  92.  Walker  v.  Backus  Heating  Co.,  97  Wb. 

Wait  Tirgii^a.  —  Eakin  v,  Hawkins,  160 

48  W.  Va.  364:  Steelsmith  v,  Fisher  1063.    1.  Denial  of  Titk.  —  Mobile, 

Oil  Co.,  47  W.  Va.  391:  Cox  v,  Doug,  etc.,  R.  Co.  v,  Alabama  Midland  R. 

lass,  30  W.  Va.  175;  Kester  v,  Alex-  Co.,  123  Ala.  145. 

ander,  47  W.  Va.  329.  1004.    4.  Mabel  Min.  Co.  v.  Pear- 

Wisooiiiln.  —  Chain  Belt  Co.  v.  Von  son  Coal,  etc.,  Co.,  121  Ala.  567. 

Spreckelsen,  117  Wis.  106;  Walker  v,  1071*     1.    Hendricks    v.    Hughes, 

Backus  Heating  Co.,  97  Wis.  160.  117  Ala.  591;  Mobile,  etc.,  R.  Co.  r. 

1M4*     4.  Simonson  v.   Cain,    138  Alabama  Midland  R.  Co.,  123  Ala.  145; 

Ala.  221.  Mabel  Min.  Co.  v,  Pearson  Coal,  etc«, 

1M7.    1.  Robrecht  v.  Robrecht,  46  Co.,  121  Ala.  567;  Ireland  v,  Kelly,  60 

W.  Va.  738  [quoting  lO  Encyc.  of  Pl.  N.  J    Eq.  308. 

ANU  Pr.  1057J:  Cudd  r.  Calvert,  54  S.  1079.    4.  Little  v.  Hamlin,  (Miss. 

Car.  457;  Milwaukee  Electric  R.,  etc.,  1900)  27  So.  Rep.  528. 

Co.  V.  Bradley,  108  Wis.  467:  Valley  In  Alabama.  —  Compare  Kidd  r.  Bates, 

Iron  Works  Mfg.  Co.  v,  Goodrick,  103  124  Ala.  670. 

Wis.  436;  Quayle  v,  Bayfield  County,  1073.    S.  Hentz  v.  Delta  Bank,  76 

Z14  Wis.  108.  Miss.   429,  quoting  10  EvcYC.  OP  Pl. 

Prima  Fade  Case.  — "  When  the  pa-  and  Pr.  1073,  note  2.  and  approTing 

pers  as  presented  make  out  a  prima  the  comments  on  Lockhart  r.  Troy,  48 

facie  case  of  nuisance  on  motion  to  Ala.  579,  made  in  ihat  note.    But  see 

dissolve  in  vacation,    the    injunction  Mobile,  etc.,  R.  Co.  v.  Alabama  Mid- 

should  be  continued  until  the  hearing."  land  R.  Co.,  123  Ala.  145. 

McEldowney  v.  Lowther,  49  W.  Va.  1074.    8.  See  Mobile,  etc.,  R.  Co. 

348.  V,  Alabama  Midland  R.  Co.,  125  Ala. 

1M9.    S.  Robrecht  r.  Robrecht,  46  I45- 

W.  Va.  738,  quoting  10  Encyc.  of  Pl.  1075.    8.  Mobile,  etc..   R.  Co.  v, 

AND  Pk.  1059.    See  also  Jersey  City  Alabama  Midland  R.  Co.,  123  Ala.  145. 

Printing  Co.  v,  Cassidy.  63  N.  J.  Eq.  1076.    S.  Sandusky  r.  Farls,  49  W. 

759.  Va.  150. 

S.  McEldowney  v,  Lowther,  49  W.  lOSO.    S.  August  Cast  Bank  Note, 

Va.  348  letting  10  Encyc.  of  Pl.  and  etc.,  Co.  v,  Feonimore  Assoc.,  79  Mo. 

Pk.  1059J;  Milwaukee  Electric  R.,  etc.,  App.  612,  quoting  10  Encyc.  of  Pl.  AND 

Co.  V.  Bradley,  108  Wis.  467.  Pr.  1080. 
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a 

14I81.  IS.  Motion,  Hovant,  and  Moying  Papers—^.  NECESSITY 
FDR  Motion.  —  See  note  2. 

b.  Movant  —  (2)  Defendant  in  Contempt.  —  See  note  5. 

1089.  13.  Bvidenoe  —  a.  Burden  of  Proof.  —  See  note  4. 

1*84.  b.  Admissibility  of  Evidence— (2)  Exceptions  to 
Rule.  —  See  note  3. 

1#85.  (3)  Modern  Practice.  —  See  notes  i,  2. 

1#86,  CouAtor-aflldaTlts.  —  See  note  2. 

14.  Order  of  Difsolution  —  a.  GENERAL  PROPOSITIONS. 
—  See  note  3. 

1087.  b.  Imposition  of  Terms.  —  See  note  2. 

IMl.    S.  A  Fttition  to  YaoaM   an  permitted  to  oppose  a  motion  to  dii- 

Injnnction    is    the    proper   procedure  solve  a  restrmining  order  by  affidavits 

where,  by  virtue  of  a  contract  entered  or  oral  testimony,  he  may  malce  use  of 

Into  by  the  parties  subsequently  to  the  both,  and  his  offering  oral  testimony 

grantingof  the  injunction,  the  restraint  will   not  preclude  him   from  offering 

Should  be  removed,  and  a  bill  of  review  affidavits  also.     Butte,    etc.,  Consol. 

is  not  necessary,  since  the  object  is  not  Min.  Co.  v.  Montana  Ore  Purchasing 

to  change  the  original  decree.    Scud-  Co.,  21  Mont.  539. 

der  V,  Kilfoil,  57  N.  J.  Eq.  171.  Oont1imaw<M»  of  Hsariag.  —  In  Tiede  v, 

f.  But  ths  Defendant  Unit  Have  Boon  -Schneidt,  99  Wis.  aoi,7t  was  held  on  a 

Flrovorly  A^jndgod  in  Oontompt;  a  mere  motion  to  dissolve  a  temporary  injunc- 

confession  in  court  that  he  has  done  tion,  before  answer,  on  the  ground  of 

acts  which  constitute  a  contempt  will  insufficiency  of  security,  that  the  plain- 

not  justify  a  xefusal  to  hear  him  on  a  tiff's  request  to  construe  the  hearing  so 

motion  to  dissolve.    State  v.  Clancy,  as  to  enable  him  to  procure  affidavits 

S4  Mont.  359.  on    the   question   of   sufficiency    was 

10S9.    4.  Kuhn  v,  Woolson  Spice  properly  refused. 

Co.,  10  Ohio  Dec.  393.  1M6.    S.  When  Afldaviti  Vood  Bo 

1M4*    8.  Champlain  Constr.  Co.  v,  Tiled.  —  See  Sullivan  v,  Bailey,  ax  App. 

O'Brien,  104  Fed.  Rep.  930.  Cas.  (D.  C.)  100. 

IMS.    1.  AdmlMion  of  Material  Evi-  8.  Inforontial  Mioolntion.  —  In   Chi- 

dMOO  VotlMsorotionary.  —  The  court  has  cago  Veneered  Door  Co.  v.  Parks,  79 

no  discretionary  power  to  refuse   to  111.  App.  188,  it  was  held  that  an  order 

consider  material  evidence  in  support  by  which  it  was  "  adjudged  that  the 

of  the  bill  before  rendering  an  inter-  order  permitting  complainant  to  amend 

locntory  order  of  dissolution.    Bennett  its  bill  herein,  and  the  filing  of  the 

Bros.  Cos  V,  Congdon,  ao  Mont.  208.  amendment    herein,   vacated    the  in- 

B.  Vobraska.  —  In  Nebraska,  where  a  junction   heretofore  issued  herein  on 

defendant  bases  a  motion  to  dissolve  the  date,"   effectually  dissolved    the 

on    affidavits,    time    to    file    counter-  injunction. 

affidavits   should    be   allowed  to  the  10S7,    S.  loniaiana  Itatnto.  —  State 

plaintiff.  Armstrong t/.  Sweeney,  (Neb.  v,  Ellis,  iii  La.  93. 

1903)  91  N.  W.  Rep.  570.  An  Injunction  Aj^ainst  Trespass  ^o^oXA 

Montana.  —  Code  Civ.  Pro.  Mont,  not  be  dissolved  on  the  giving  of  a 
(1895),  S  878,  provides  that:  "  If  the  bond.  Cotten  v.  Christen,  izo  La.  444. 
application  be  made  upon  affidavits  on  Vow  Tork  Stoatnto.  —  De  Camp  v. 
part  of  defendant,  but  not  otherwise.  Burns,  33  N.  Y.  App.  Div.  517.  See 
the  plaintiff  may  oppose  the  same  by  also  Friedman  v.  Saul,  (Supm.  Ct.  Spec, 
affidavits  or  oral  testimony  in  addi-  T.)  31  Misc.  (N.  Y.)  52. 
lion  to  those  on  which  the  injunction  Bight  of  Aotion  on  Bond  OiTon  W  Do- 
order  was  granted."  See  Campbell  fondant  on  Yaoatlng  li^vnotlon. —  Where 
V.  Flannery,  (Mont.  1903)  74  Pac.  Rep.  a  bond  has  been  given  by  the  defend- 
450.  ant  on  the  vacation  of  an  injunction  an 

Tom.  —  See  Brightman  v.  Fry,  17  action  on  such  bond  is  not  barred  by 

Tax.  Civ.  App.  531.  the  issuance  of  a  second  injunction. 

Oiml    ToitUBOny    and    Affidavits.    —  De  Camp  r.  Burns,  33  N.  Y.  App. 

Where,  under  the  code,  the  plaintiff  is  Div.  517. 
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1989.  c.  Finality  of  Decision — bm  JodiMU.  —  See  note  2. 

14NIO.  d.  Whether  Bill  Should  Be  Dismissed.  —  See 
notes  I,  3,  4. 

1091.  ZVI  MoDinoATiov  OB  D188OLVTIOV  ur  Pabt  —  1.  Powtr 
of  Court  to  Modify  Injunction.  —  See  note  3. 

1099.  3.  Discretion  of  Court.  —  See  note  2. 

1993*  5.  Suipenfion  of  Injunction.  —  See  note  i. 

Zyn  SsnrSTATSMSVT  OF  PUBLIldvABT  IVJirVOTIOV.  — 

Sec  note  2. 

Xym  FiVAL  EBABnrG  — ^  1.  In  OoneraL  —  See  note  6. 
1994«  See  notes  i>  2,  4. 

1M9.   S.  Commercial  State  Bank  v,  1W9.     S.   Christopher   v.    Condo- 

Ketchum,  (Neb.  1901)  96  N.  W.  Rep.  george.  128  Cal.  581.    See  also  Brodjr 

614.  V,  Chittenden,  106  Iowa  340,  holding 

IMO.    1.  Baya  v.  Lake  City,  (Fla.  that  on  motion  for  the  dissololion  of 

1902)  33  So.  Rep.  400;  Richardson  v,  an  injunction  against  the  sale  of  chat- 
Kittle  well.  (Fla.  1903)  33  So.  Rep.  984;  tels  it  is  not  the  duty  of  the  court "  lo 
Baird   v.  Ellsworth    Trust   Co.,  (Fla.  sift  out  particular  property  to  exempt 

1903)  34  So.  Rep.  565.  it  from  the  operation  of  the  injunction 
S,  Heinroih  v.   Kochersperger,   173    when  no  such  relief  was  asked." 

111.  805,  in  which  case,  however,  it  was  1093.    1.  State  v.  Rice,  67  S.  Car. 

held  that  the  bill   was  properly  dis-  236. 

missed  for  want  of  equity.  Oiispoiision  Pending  AppaaL  —  Where 

4.  TlUnttfs.  —  "  The  only  relief  asked  the  order  of  injunction  made  by  a  court 

by  the  bill  was  for  an  injunction,  and  of  first  instance  provided  that  thede- 

that  being  dissolved,   was  in  effect  a  cree  **  be  stayed  during  the  pendency 

disposition    of    the   whole    case,    and  of  this  appeal,"  such  stay  was  held  to 

equivalent  to  a  dismissal  of  the  bill.**  operate   during    the  pendency  of    an 

Dretske  v.  People's  Lumber  Co.,  107  appeal  to  the  Appellate  Court,  but  not 

111.  App.  285.  during  the  pendency  of  a  further  ap- 

Oontinning  Iidnnetlon  Pending  AppaaL  peal  to  the  Supreme  Court.    Allegretti 

—  Where  it  is  highly  important  that  the  v.  Allegretti  Chocolate  Cream  Co.,  85 

status  quo  be  preserved  an  injunction  III.  App.  416. 

will  be  granted    pending   an   appeal  S.  Immediate  IHiSdlntlOB.  —  An  appli- 

from  a  dismissal  of  the  bill.    Cotting  cation  to  reinstate  an  injanctioo  will 

tr.  Kansas  City  Stock-Yards    Co.,  82  be  denied   where  it  appears  that  the 

Fed.  Rep.  850.  judge    originally  granting   it    imme- 

Biimissal  Witfaont  Fr^ndios.  —  In  Bus-  diaiely  dissolved  it  for  the  purpose  of 

kirk  V,  Chafin,  48  W.  Va.  630,  it  was  giving  to  the  plaintiff  an  opportunity 

held  to  be  error  to  dismiss  the  cause  to  apply  to  the  Court  of  Appeals  for 

for  want  of  prosecution  without  adding  its  reinstatement,  that  no  order  of  in- 

*'  without  prejudice  to  such  other  suit  junction  was  issued  by  the  clerk,  and 

as  the  plaintiff   might  see  proper    to  that  no  bond  was  given.    St.  Bernard 

institute."  Coal  Co.  v,  Pittsburg  Coal  Co.,  (Ky. 

On  Appeal  from  an  order  continuing  1901)  64  S.  W.  Rep.  288. 

a  temporary  injunction  the  court  may  An  Order  Issnsd  bytbe  ClnAaz  Parts 

dismiss  the   bill   for  want  of  equity,  cannot  be  reinstated  in  Kentucky^  as  it 

Worth  Mfg.  Co.  V,  Bingham,  (C.  C.  A.)  is  not  an  injunction  within  the  mean- 

116  Fed.  Rep.  785.  ing  of  Bullitt's  Civ.  Code  Ky.  {1895), 

1091.     8.  Crigler  v.   Mexico,    lot  $  296.    Jones  r.  Walter,  (Ky.  1902)  70 

Mo.  App.  624:  Kempson  v.  Kempson,  S.  W.  Rep.  191. 

63  N.  J.  Eq.  783;  Keogh  v.  Pitiston,  6.  Hampson  v.  Adams,  (Ariz.  1899) 

etc.,  St.  R.  Co.,  195  Pa.  St.  131;  Peter-  57  Pac.  Rep.  621. 

•on  V,  Smith,  30  Tex.  Civ.  App.  139*.  1094.     1.    Hampson    v.    Adams, 

Olsen  cr.  Smith,  (Tex.  Civ.  App.  1902)  (Ariz.  iSqq)  S7  P<lc.  Rep.  621. 

68  S.  W.  Rep.  320;    Denver,  etc.,  R.  S.  Krider  v.  Krider,  17  Montg.  Co. 

Co.  V.  U.  S.,  (C.  C.  A  )  124  Fed.  Rep.  Rep.  (Pa.)  9. 

156.    See  also  Tifel  v.  Jenkins,  95  Md.  4.  See  Bussier  v.  Weekey,  11  Pn. 

665.  Super.  Ct.  463.    But   see   Brown  k 
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1095.  XIX.  TniAL  Bbcbh  —  1.  Perpetuation  of  Iquiiotioit  — 
See  nole  6. 

1096.  See  notes  5,  9. 

1IHI7.  3.  Decree  fbr  Complete  Selie£  —  See  note  3. 

Award  of  Duaagat.  —  See  note  4. 
1IHI8.  [5.  Continnanoe  of  Injunction  Pending  Appeal  —  In  Ken- 
tucky,  by  statute,  where  an  injunction  has  been  dissolved  on  final 
hearing,  the  plaintifT  is  entitled  to  move  the  trial  court  for  an 
order  continuing  the  injunction  pending  appeal ;  and  the  order 
made  on  such  motion,  whether  granting  or  denying  the  relief 
sought,  is  reviewable  by  the  Court  of  Appeals.**] 

XX.  DiBOBEDizircB  OF  iHJUVCTiov  —  1.    Jurisdiction  to 
Puniih  IMiobedience.  —  See  note  5. 

Daniels,  (Teno.   Ch.   1898)  51   S.  W.  setts  Chemical  Co.,  179  Mass.  423;  Lane 

Rep.   991,   wherein   it   was  said   that  v.  Michigan  Traction  Co.,  (Mich.  1903) 

where  the  oath  to  the  bill  stands  against  97  N.  W.  Rep.  354;  Miller  v.  Edison 

the  oath  to  the  answer,  *'  a  mere  issue  Electric  Illuminating  Co.,  66  N.  Y.  App. 

is  made,  and  the  rule  does  not  apply  Di\r.  470;  Arena  Athletic  Club  e^.  Mc- 

that   requires   two  witnesses,  or  .one  Partland,  41    N.    Y.   App.    Div.   352; 

witness    with    corroborating    clrcum-  National   Tube   Co.  v.  Eastern  Tube 

stances,  to  overturn  the  contents  of  a  Co.,  23  Ohio  Cir.  Ct.  468. 

sworn  answer.     But    *    *    *    it  still  Ko  Award  for  Fature  Damages  can  be 

requires    *    *    *    at  least  one  witness  made.     Lonsdale  Co.  v,    Woonsocket, 

to  sustain  the  bill.*'  (R.  I.  1903)  56  Atl.  Rep.  448. 

1095.    e.  Setting  Aside  final  Dsoree  Deoree  In  Alternative.  —  A  court  of 

fiir   Injunction.  —  Where    a   temporary  equity  will   sometimes  decree  that   if 

injunction  is  made  permanent  on  the  damages  are  not  paid  within  a  certain 

defendant's  default,  **  the  preliminary  time  an  injunction  shall  issue.     Pine 

injunction  is  not  impaired,  nor  are  the  v.  New  Yoric,  103  Fed.  Rep.  337. 

defendants  released  from  its  effect,  by  Bsserving  Question  of  Damages.  —  It  is 

setting   aside    the    final    judgment."  error  to  try  the  issue  to  the  injunction, 

Nicoll  If,  Weldon,  130  Cal.  666.  enter  judgment  thereon,  and  continue 

1€>M.    6.   Peterson    v.    Smith,    30  the  question  of  damage?  to  a  subse- 

Tex.  Civ.  App.  139.  quent  term  of  the  court.     Causes  can- 

9.  Keeling  Case  on  Docket  After  Dsoree.  not  thus  be  tried  piecemeal.    Stocker 

—  In  Southern  R.Co.  v,  Franklin,  etc.,  v,  Kirtley,  6  Idaho  795. 

R.  Co.,  96   Va.  693,  where  a  decree  On  the  Defsnlt  of  the  Defendant  evi- 

granting  a  mandatory  injunction  was  dence  must  be  heard  on  the  question 

affirmed  on  appeal,  it  was  said:    *'  The  of  damages,  and  it  is  improper  to  award 

court  should  hive  reserved  the  right  to  to  the  plaintiff  all  the  damages  asked 

make  additional  orders  from  time  to  unless    justified    by    such    evidence, 

time,  as  circumstances  might  require,  Gohres  v,  Illinois,  etc.,  Min.  Co.,  40 

and  kept  the  case  on  the  docket  for  that  Oregon  516.     See  also  Defaults. 

purpose  *'  instead  of  dismissing  it.  Damages   in   lien   of   I^jonotion.   — 

1097.    8.  Leigh  f.  National  Hollow  Where  the  granting  of  a   mandatory 

Brake  Beam  Co.,  Z04  111.  App.  438.  injunction  would  work  great  hardship 

4.  Roberts  v.  Vest.    126    Ala.    355;  on  the  defendant,  and  the  plaintiff  may 

Piatt    V,    Waterbury,    72   Conn.    531;  be  adequately  reimbursed  with  money 

Rhoades  v,  McNamara,  (Mich.  1904)  98  damages,  a  decree  for  damages  only 

N.  W.  Rep.  392;  Richi  v,  Chattanooga  may  be  made.    Goldbacher  v.  Eggprs, 

Brewing  Co.,  105  Tenn.  651.    See  also  ^Supm.  Ct.  Spec.  T.)  38  Misc.  (N.  Y.) 

New  York  v.  Pine,  185  U.  S.  93.    But  36;  Crocker  v,  Manhattan  L.  Ins.  Co., 

see  Bigelow  v,  Los  Angeles,  141  Cal.  61  N.  Y.  App.  Div.  226. 

503;  McMillan  v.  Wiley,  (Fla.  1903)  33  109S.    4^.  Davis  r.  Connolly,  104 

So.  Rep.  993:   Morse  v,  Wheeler,  68  Ky.  87. 

N.  Y.  App.  Div.  428.  6.  Filing  a  Deeision  A4]ndging  Disso- 

DsmagssWlierePlaintlif  Is  Vot Entitled  Intion  is  a  dissolution  of  an  injunction 

to  Ii^nnctisn.  —  See  Cobb  v.  Massachu-  though  the  formal  decree  be  not  en- 
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1999*  See  note  i. 

3.  What  Oourt  Has  Power  to  Funiih.  —  See  note  5. 
1  too.  During  Pfodtney  if  AppML  —  See  note  2. 
1  !•!•  4.  Knowledge  of  Iqjiinotion.  —  See  notes  2»  3. 

5.  Violation  of  Iqjunotion  by  Strangers — a.  Liability 
OF  Defendant.  —  See  note  5. 
lllKi.  See  note  i. 

b.  Liability  of  Strangers.  —  See  note  2, 
1 14IS.  6.  Violation  by  Agents,  Attorneys,  and  Servants  —  Pimiiii- 
mnX  of  Sarraats  sad  Agsnts.  —  See  note  2. 

1 104.  8.  Violation  by  Plaintifll  —  See  note  i. 
Bills  M  to  iBtont.  —  See  note  2. 

1105.  9.  Whether  Begnlarity  of  Injnnotion  Can  Be  (taoftiOBod 
—  tf.  Mere  Irregularities.  —  See  note  i. 

tered»  add  an  act  done  after  such  filing  397;  W.  B.  Conkey  Co.  v.  RusseU,  xii 

cannot  be   punished  as  a  contempt.  Fed.  Rep.  417. 

CoSeyv.  Gamble,  117  Iowa  545.  Pnrohaion  Pendonto  Uto.  —  Ahlera  v. 

lOM,    1.  U.  S.  V,  Sweeney,  95  Fed.  Thomas,  24  Nev.  407. 

Rep.  434*  1103.    8.  Liability  of  ComiBol  te  Br- 

5.  Afttr  nUag  Boadttitnr.  —  A  con-  roaooiu  Advioo.  —  See  People  v.  District 

tempt  committed  subsequent    to  the  Ct.,  20  Colo.  182. 

filing  of  a  mandate  of  a  superior  court  IIM*     1.   Silver    Peak    Mines   9. 

in  the  inferior  court  can  be  punished  Hanchett,  93  Fed.  Rep.  76,  eiHn^  to 

only  b^  the  latter  court.     Dowagiac  Encyc.  of  Pl.  and  Pr.  1104.    See  also 

Mfg.  Co,  V.  Minnesota  Moline  Plow  U.  S.  v.  Price,  i  Alaska  204,  where, 

Co..  (C.  C.  A.)  124  Fed.  Rep.  735.  after  the  defendants  had  been  enjoined, 

1100.     S.   New    York    Mail,    etc.,  an  order  was    made    providing    that 

Transp.  Co.  v.  Shea,  30  N.  Y.  App.  on  the  defendants  filing  a  bond,  they 

Div.  374.  should  be  allowed  to  operate  a  certain 

llOl*    S,  Hydock  r.  State,  59  Neb.  claim  "without    interfereace    by  the 

296;  State  V.  Adcock,  (Tenn.  Ch.  1898)  plaintiffs."    This  order  was  held  to 

51  S.  W.  Rep.  992;  £jfp'  Stone,  (Tez.  have  no  effect  other  than  to  dissolve 

Crim.  IQ03)  72  S.  W.  Rep.   looo;  Do-  theinjunction,  and  the  plaintiffs*  inter- 

wagiac  Mfg.  Co.  v.  Minnesota  Moline  ference  with  the  defendants  was  held 

Plow  Co.,  (C.  C.  A  )  124  Fed.  Rep.  736.  not  to  be  an  act  of  contempt. 

See  also  York  Mfg.  Co.  v,  Oberdick,  8.    Economist      Furnace     Co.     v. 

II  Pa.  Dist.  616.  Wrought-Iron  Range  Co.,  86  Fed.  Rep. 

8.  Murphey  v.  Marker,  115  Ga.  77;  loio  [qaoHn^  10  Encyc.  of  Pl.   and 

Coffey  V.  Gamble,  117  Iowa  545  [each  Pr.  1104I;  Laramie  Nat.  Bank  v.  Stein- 

ciHng  10  Encyc.  of  Pl.  and  Pr.  iioi];  hoff.  7  Wyo.  464;  Rodgers  r.  Pilt,  89 

Hawks  V,  Fellows,  108  Iowa  133:  Ex  Fed.  Rep.  424.    See  also  Thistlethwaite 

/.  Richards,  117  Fed.  Rep.  658.     See  v.  State,  149  Ind.  319. 

also  Glay  v.  People,  94  III.  App.  598.  I^Jonetion  Most  Bo  Oboyod  at  AU  Hsi- 

5.  Stocks. Jefferson Tp., (Mich.  1902)  ardt.— See   Young    v.   Rothrock,    121 

92  N.  W.  Rep.  769.  Iowa  588. 

1109.    1.   Hawks   v.   Fellows,   108  Impairment  of  Plaintiffs  Bights.  —  See 

Iowa  133;  Douglass  v.  Bush,  34  N.  Y.  Mutual  Milk,  etc.,  Co.  r.  Tietjen,  73 

App.   Div.   226;    State  v.   Lavery,   31  N.  Y.  App.  Div.  532. 

Oregon  77.  IIM.    1.  Economist  Furnace  Co. 

S.  In  re  Reese,  98  Fed.    Rep.   984.  v,  Wroaght-Iron   Range  Co.,  86  Fed. 

But  see  In  re  Coggshall,  100  Mo.  App.  Rep.    lOio,   HHng   lo   Enxvc.  op    Pl. 

585;  People  V,  Marr,  88  N.  Y.  App.  and  Pr.  1105.    See  also  the  following 

Dir.  422;  Miller  v,  Toledo  Grain,  etc.,  cases: 

Co.,  II  Ohio  Cir.  Dec.  629.  21  Ohio Cir.  Illinois,'- G\9Ly    v.    People.   q\  VX. 

Ct.  32s;  Exp,  Richards,  117  Fed.  Rep.  App.  598;  St.   Louis,  etc.,  R.  Co.  v, 

658;  U.  S.  V,  Sweeney,  95  Fed.  Rep.  Gray,   100    III,    App.    538;    North   v, 

434;  Chisolm  V,  Caines,  121  Fed.  Rep.  Swartz,  79  111.  App.  557. 
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1106.  See  note  i. 

'  b.  Violation  of  Void  Writ.  —  See  note  2, 

1 107.  10.  Adyioe  of  Couniel  —  a.  Not  Defense.  —  See  note  i. 
b.  Mitigation  of  Punishment.  —  See  note  3. 

11.  What  Constitutes  Violation — a.  In  General.  —  See 
note  4. 

11  #8.  See  note  2. 

CoDBtniction  of  I^JimetloB.  —  See  notes  $,  6« 
\\99.  MyolAtion  BotwMii  FsrtiM.  —  See  note  I. 

b.  Subterfuges  and  Evasions.  —  See  notes  3, 4,5. 

Minnesota,  —  State  r.  District  Ct.,  78  i>reclude    steps  to  procure   a  proper 

Mion.  464.  license  and  selling  liqaor  thereunder. 

New  York,  —  Sheffield  v.  Cooper,  21  Wray  v.  Harrison,  116  Ga.  93. 

N.  Y.  App.  Div.  518.  Fonnal  Oid«r  SaperssAn  Oltrk'f  Bafcry. 

North  Dakota,  —  State  v.  Markuson,  —  The    formal    order   of    injunction 

7  N.  Dak.  155.  signed   by  the  judge  supersedes  the 

Texas, — Ex  p,  Warfield,    40   Tez.  entry  of  the  decision  in  the  clerk*s 

Crim.  413.  minute  book,  and  an  act  not  in  viola- 

IVisconsin,  —  State    v.   Green    Lake  tion  of  such  formal  order  caaooc  be 

County,  98  Wis.  143.  punished  as  a  contempt.    State  v.  Bell, 

Irregularity  Ground  fbr  Mitigation  of  (Wash.  1904)  75  Pac.  Kep.  641. 

Pnntshmont.  —  "  While  the  fact  that  an  IIM.    S.   Ex  p.  Miller,    129  Ala. 

injunction  was  erroneously  issued  in  130. 

the  first  instance  affords  no  justification  6.  Matter  of  Ganz,  (Supm.  Ct.  Spec, 

or  excuse  for  its  violation,  still  such  T.)  38  Misc.  (N.  Y.)  666. 

fact  may  properly  be  taken  into  con-  6.  Wboro  the  Wording  Has  Xiilod  the 

sideration  in  awarding  punishment  for  Defendant  his  lack  of  intent  to  disobey 

its    breach."     State    v.    Green    Lake  will   be  considered  in    mitigation   of 

County.  98  Wis.  143.  punishment.    American  Grapbophone 

1106.  1.  See  Slate  v,  Rost,  50  La.  Co.  v,  Walcuit,  86  Fed.  Rep.  468. 
Ann.  1006.  .  1100.      1.    See    Bowers    v.    Van 

S.  Tebbetts  v.  People,  31  Colo.  461;  Schmidt,  87  Fed.  Rep.  293,  wherein  it 

People  V,  District  Ct.,  29  Colo.  182;  was  held   that  though    a    stipulation 

In   re    Grear,    9    Ohio    Dec    299,    6  would  not  constitute  an  excuse  for  a 

Ohio  N.  P.  3x2;  State  v.  Rice,  67  S.  violation  of  the  injunction,  yet  it  would 

Car.  236;   State  v,  Superior  Ct..  105  be  taken  into  consideration  in   miti- 

Wis.  651.  gation  of  punishment. 

1107.  1.  Matter  of  Granz,  78  N.  8.  Exp,  Miller,  129  Ala.  130;  Alcorn 
Y.  App.  Div.  399;  Stolts  V,  Tuska,  82  v,  Newark,  etc..  Traction  Co.,  (N.  J. 
N.  Y.  App.  Div.  81:  New  York  Mail.  1901)  48  Atl.  Rep.  235 ;  Brown  v.  Braun- 
etc,  Tranop.  Co.  v.  Shea,  30  N.  Y.  stein,  86  N.  Y.  App.  Div.  499;  State  v, 
App.  Div.  374;  Rodgers  t'.  Pitt,  89  Fed.  Catlin,  21  Wash.  423;  Cary  Mfg.  Co. 
Rep.  424;  Pokegama  Sugar-Pine  Lum-  v.  Acme  Flexible  Clasp  Co.,  (C.  C.  A.) 
berCo.ff.  Klamath  River  Lumber,  etc.,  108  Fed.  Rep.  873.  See  also  Wester- 
Co.,  86  Fed.  Rep.  538;  Callanan  v,  velt  v.  National  Mfg.  Co.,  (Ind.  App. 
Friedman,  loi  Fed.  Rep.  321.  1903)  69  N.  E.  Rep.  169. 

S.  Coffey  V,  Gamble,  117  Iowa  545;  4.  Rodgers  v,   Pitt,    89   Fed.    Rep. 

New  York  Mail,  etc.,  Transp.  Co.  v.  424. 

Shea,  30  N.  Y.  App.  Div.  374;  Stolts  v,  6.  Kentucky  Heating  Co.  v,  Louis- 

Tuska,  82  N.  Y.  App.  Div.  81;  Rodgers  ville  Gas  Co.,  (Ky.  1900)  59  S.  W.  Rep. 

V,  Pitt,  89  Fed.  Rep.  424;  Callanan  v,  1090. 

Friedman,  loi  Fed.  Rep.  321.    See  also  Straitsnod  Girenmitanosi.  —  The  court 

Indianapolis,  etc..  Traction  Co.  v.  Con-  will  give  due  consideration  to  the  fact 

solidated  Traction  Co.,  125  Fed.  Rep.  that  the  defendant  was  in  straitened 

247.  circumstances,  when  he  sold  certain 

4.  Prtenring  Liquor  LieeniO.  —  An  in-  articles  in  violation  of  the  injunaioo. 

junction  against  selling  liquor  under  a  Callanan  v,  Friedman,  loi  Fed.  Rep. 

certain  license  held  to  be  void  does  not  321. 
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1110.  12.  Prooeedinpi  Against  Contemnors — a.  PROCEEDING 
OF  Criminal  Character.  — See  notes  i,  2. 

b.  Attachment.  —  See  note  3. 

1111.  Proper  and  BegiiUr  Crane.  —  See  note  I. 
1119.  d.  Notice.  —  See  note  i. 

Proieeater.  —  See  note  2. 

e.  Affidavit  or  Information.  —  See  notes  3,  4. 

Ills.  How  Proeeedingf  Shoold  Be  Entitled.  —  See  note  I. 

1 1 14.  g.  Answers  to  Interrogatories.  —  See  note  2. 

h.  Penalty  for  Disobedience  —  Pvpoee  «f  PnaiiUaf 

Detoadaat.  —  See  note  5. 

Ills.  Kltigatiiig  dronmstuioee.  —  See  note  3. 

XXI.   EXMEBIES    VPOK    DI88OLUTIOV    OF    IH JUVOTIOV — 

1.  Anetiment  of  Damages  by  Court — a.  In  Absence  of  Statu- 
tory Provisions.  —  See  note  4. 

11 10.  1.  See  Glay  v.  People,  94  111.  Knit  Vet  Be  ArgnuMntfttiTe.  —  "  One 
App.  602  (distinguishing  civil  and  who  would  charge  a  contempt  should 
criminal  contempts);  Hydock  v.  State,  aver  directly  that  the  particular  acts 
59  Neb.  296;  Matter  of  Ganz,  (Supm.  constituting  contempt  were  done  by 
Ct.  Spec.  T.)  38  Misc.  (N.  Y.)  666;  the  defendant."  Boston,  etc.,  Consol. 
Mutual  Milk,  etc.,  Co.  v,  Tietjen,  73  Copper,  etc.,  Min.  Co.  v.  Montana  Ore 
N.  Y.   App.   Div.  532  (distinguishing  Purchasing  Co.,  24  Mont.  117. 

civil    and    criminal    contempts);    Do-  1113.    1.  In  Hew  York.  —  People  v. 

wagiac  Mfg.  Co.  v.  Minnesota  Moline  Marr,  88  N.  Y.  App.  Div.  422. 

Plow  Co..  (C.  C.  A.)  124  Fed.  Rep.  736;  1114.    S.  U.  S.  v.  Sweeney,  95  Fed. 

Chisolra  V.  Caines,  121  Fed.  Rep.  397;  Rep.  434. 

Castner  v,  Pocahontas  Collieries  Co.,  5.  See  Cary  Mfg.  Co.  v.  Acme  Flexi- 

117  Fed.  Rep.  184.  ble  Clasp  Co.,  (C.  C.  A.)  108  Fed.  Rep. 

S.  Hydock  r.   State,   59    Neb.   296;  873. 

Miller  v.  Toledo  Grain,  etc.,  Co.,  11  In   Kew  Yerk.  —   See    Shetfield    v. 

OhioCir.  Dec.  629,  21  Ohio  Cir.  Ct.  325.  Cooper,  21  N.  Y.  App.  Div.  518. 

See  also    Louisville,  etc.,   R.   Co.   v.  But  where  the  penalty  is  imposed 

Miller.  112  Ky. 464:  Mutual  Milk,  etc.,  for  the  purpose  of  indemnifying  the 

Co.  V,  Tietjen,  73  N.  Y.  App.  Div.  532.  plaintiff  there  must  be  some  evidence 

8.  Jury  Trial. —  U.  S.  r.  Sweeney,  95  that  the  defendant's  misconduct  did. 

Fed.  Rep.  434.  in  fact,  produce  the  plaintiff's  loss  or 

1111.  I.Thompson  v.  People,  26  injury.  Donahue  z^.  Lyons,  (Supm.  Ct 
Colo.  496.  App.  Div.)  51  N.  Y.  Supp.  612. 

AdnUssion  in  Conrt  of  Aet  ef  Contempt.  Where  Mandatory  Ii^nnetion  b  7orUd- 

—  The  proceeding  by  attachment  must  den.  —  Notwithstanding  the  fact  that 

be  taken  even  though  a  defendant  ad-  the    statute    In    Georgia    forbids    the 

mits  in  court  the  doing  of  acts  which  granting  of  mandatory  injunctions,  a 

constitute  a  contempt,  as  the  court,  in  contemnor  mav  be  ordered  to  ondo 

such  case,  has  no  power  to  punish  sum-  acts  done  in  violation  of  such  injanc- 

marily.    State  v,  Clancy,  24  Mont.  359.  tion.    Murphey  v.  Marker,  115  Ga.  77. 

1 119.    1.  Compare  Ex /.  Miller,  129  Teohnieal  Gontempt  —  Daaiagee.  —  The 

Ala.  130.  execution  of  a  bill  of  sale  merely  con- 

S.  Compare   Castner    v.   Pocahontas  firmatory  of  a  transfer  actually  made 

Collieries  Co.,  117  Fed.  Rep.  184.  before  the  Injunction  order  was  issued 

8.  Afidavit  Considered  on  Motion  for  is  at  most  but  a  technical  contempt, 

IHieolntion.  —  To  the  effect  that  a  peti-  and  it  Is  erroneous  to  penaliie  the  con- 

tion  and  affidavit  in  contempt  proceed-  temnor  to  the  extent  of  the  loss  to  the 

ings  will  be  considered  along  with  a  plaintiff  caused  by  such  transfer.     Dif- 

motion  to  dissolve,  see  Steelsmiih  r.  fany  v,  Risley,  23  N.  Y.  App  Div.  371. 

Fisher  Oil  Co.,  47  W.  Va.  391.  1115.    8.  Disavowal  ef  IntsatlML  — 

estate  V.   La  very,   31  Oregon  77.  See  iE'.ar/.  Richards,  117  Fed.  Rep.  658. 

But  see  State  V.  Peterson,  29  Wash.  571.  4.   G^n/ra,  Tyler  Mio.  Co.  r.  Last 
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HIT.  *.  Statutory  Provisions.  —  See  note  i. 

1119.  S.  Bemedies  Other  than  Thoie  Afforded  by  Bond.  —  See 
note  I. 

3.  Aoomal  of  Kight  to  Proieoute  Bond — a.  Construc- 
tion OF  Bond.  —  See  note  2. 

Chaace  Min.  Co.,  90  Fed.  Rep.  15,  61  during  the  first  term  in  whicli  tiie  court 

U.  S.  A  pp.  193.    See  also  West  v.  East  has  the  power  to  take  final  action  in 

Coast  Cedar  Co.,  (C.  C.  A.)  113  Fed.  the  case.    Grant  9.  Defenbaogh,  91  111. 

Rep.  743.  App.  618. 

11 17*    In  District    of    Columbia. —  Frame  of  Suggestions, — "Asuggei- 

Dodge  V.  Cohen,  14  App.  Cas.  (D.  C.)  tion  of  damages,  in  this  class  of  cases, 

582.  takes  the  place  of  a  declaration,  and 

Illinois,  —  MiUigan  v.  Nelson,  88  111.  should  be  so  framed  as  to  give  the 

App.  511.  opposite  party  information,  with  rea- 

Louisiana,  —  Jonrdan    v.    Garland,  sonable  certainty,  of  the   nature  and 

105  La.  486.  amount   of   the    damages   claimed." 

South  Carolina,  —  Greenville  9.  Maul-  Independent  Medical  College  v.  Zeig- 

din,  64  S.  Car.  438.  ler,  86  III.  App.  360. 

Tennessee. — See  State  ».  Springfield,  When   Suggestions   Not  Essential.^' 

(Tenn.  Ch.  1898)  48  S.  W.  Rep.  813,  In  Off  v.  Title  Guarantee,  etc.,  Co.,  87 

holding  that  merely  remanding  a  case  III.  App.  472,  it  was  held  that  '*  where 

for  the  ascertainment  of  damages  is  an  injunction  to  restrain  the  collection 

notadecision  that  substantial  damages  of  a  judgment  is  sought,  the  amount 

are  proper  and,  consequently,  nominal  enjoined  furnishes  the  extent  of  the 

damages  only  may  be  awarded.  claim  for  damages.    That  appears  on 

Texas.  —  See  International,  etc.,  R.  the  face  of  the  bill,  and  consequently 

Co.  9.  Morgan,  28  Tex.  Civ.  App.  348,  no  written  suggestions  are  necessary, 

wherein  it  was  held  that  no  damages  Decree  —  In  Illinois. —  Rosenfeld   9. 

will  be  awarded  where  it  does  not  ap-  De  Witt,  86  III.  App.  557;  Hovorka  9. 

pear  that  the  injunction  was  obtained  Hemmer,  107  111.  App.  31a.    See  also 

for  delay  only  and  the  defendant  in  the  Independent  Medical  College  9.  Zelg- 

injunction    suit    entered    no    plea  in  ler,  86  III.  App.  360. 

reconvention  against  the  plaintiff  and  A  Motion  to  Assets  Damages  may  be 

the  sureties  on  the  injunction  bond.  made  upon  a  dismissal  of  the  petition, 

Votloe  Before  Assessment  of  Damages,  and  a  premature  filing  of  the  motion 

—  See  Smith  r.  Ruohs,  (Tenn.  Ch.  1900)  is  waived  by  appearing  and  failing  to 

58  S.  W.  Rep.  izoi.     Compare  Smith  9.  object.     Price  Baking  Powder  Co.  9. 

Wilson.  18  Tex.  Civ.  App.  24.  Calumet  Baking  Powder  Co.,  8a  Mo. 

Jury  MaL  —  Keith  9.   Henkleman,  App.  19. 

173  III.   137.    In  Missouri^  however.  Assessment  on  Motion  Aftor  Knal  Decree 

the   right  to  a  jury  trial  is  given  by  may  be  made  in  Missouri  though  00 

statute,  and  any  waiver  thereof  must  such  request  was  made  in  the  answer 

appear  of  record,  where  there  has  been  or  on  dissolution  of  the  injunction,  and 

no  default.     Batterton  v.  Sims,  73  Mo.  judgment  fof  the  amount  will  be  ren- 

App.  351.  dered.     Fears  9.  Riley,  147  Mo.  453. 

Bnggestiont.  —  Actual  Payment  of  So-  lllO.    1.  Hess  9.  German  Baking 

licitors  Fees  for  procuring  the  disso-  Co.,  37  Oregon  297;  Glenjean,  etc.,  R. 

lution  of  the  injunction  is  not  essential;  Co.  v.  Kanawha,  etc.,  R.  Co..  47  W.  Va. 

the  fact  that  liability  therefor  has  been  735  [each  citing  10  Encyc.  op  Pu  and 

incurred  is  sufficient  to  entitle  the  sug-  PR.1119];  Scheck  9. Kelly,  95  Fed.  Rep. 

gester  to  damages.     National  Bank  9.  941.    See  also  MacFarlane  v.  Garrett, 

Freeman,  87  111.  App.  6aa.  3  Penn.  (Del.)  36. 

Hearing  — Ixa  Illinois,  where  sugges-  S.  Nansemond  Timber  Co.  9.  Roun« 

lions  for  assessment  of  damages  were  tree,  laa  N.  Car.  45;  Tyler  Mln.  Co.  9. 

filed  before  the  entry  of  the  final  decree.  Last  Chance  Min.  Co.,  90  Fed.  Rep.  15, 

a  hearing  to  determine  such  damages  61  U.  S.  App.  193;  Terry  9.  Robblns, 

may  be  had  at  any  subsequent  term.  laa  Fed.  Rep.  735;  Jones  v.  Allen,  8$ 

Hovorka  9.  Hemmer,  107  111.  App.  31a.  Fed.   Rep.   533,   56   U.   S.   App.  530. 

Time  of  Filing.  —  Suggestions   for  But  see  Hays  9.  Fidelity,  etc.,  Co.,  (C. 

damaget  are  filed  in  apt  time  if  filed  C.  A.)  iia  Fed.  Rep.  873,  wherein  it 
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1190.^.  Issuance  OF  Preliminary  Injunction. — Sec 
note  I. 
1191.  c.  Final  Decree  in  Suit  for  Injunction— (i)  In 

General,  —  See  note  i. 

(2)  Dissolution  of  Injunction  by  Interlocutory  Order.  — 
See  note  2. 

119S.  ^3)  Partial  Dissolution  of  Injunction.  —  See  note  i. 

(4)  Dismissal    or   Discontinuance  —  In    eaima.  —  See 
note  2. 

JMiaiisal  for  Want  of  ProMontioii.  —  See  note  3. 
1 194.  UnnliMl  bj  PlAintUi:  —  See  note  i. 

d.  Assessment  of  Damages  Before  Bringing  Ac- 
tion ON  Bond.  —  See  note  2. 

waB  held    that   *'  under   the   la«r   of  the  decree.     Keith  v,  Heokletnan,  173 

Louisiana^  the  liability  of  the  obligor  III.  137. 

on  a  judicial  bond  depends  on  the  law  Dinniiial  ai  to  Part  of  Ddindaatf. — 

and  not  on  the  form  of  the  bond.*'  Where  a  bill  was  dismissed  as  to  two 

load  OiTon  la  Vaitod  States  Oourt—  defendants,  but  not  as  to  a  sheriff  who 

Action  in    State   Court,  —  Mulvane   v,  had  been  joined  with  them,  damages 

TuIIock,  58  Kan.  623.  were  nevertheless  held  to  be  properly 

IIM,   1.  AetionVotBognn.  —  Where  assessed.    Off  v.  Title  Guarantee,  etc.. 

an  injunction  was  granted,   but  the  Co.,  87  III.  App.  472. 

action    in   connection    therewith  was  As  to  the  Snot  off  Ordoriag  a  Hofofoaos 

never  begun,  it  was  held  that  no  right  to  compute    damages,  see    Lewis  v. 

of  action  on  the  bond  arose.     Reddick  Jones,  65  S.  Car.  157. 

V.  Webb,  6  Oltla.  392,  t.  Madison  r.  Brower,  8z  N.  Y.  App. 

115I1.    1«  Smith  V,  Jewell,  71  Conn.  Div.  116.     See  also  De  Berard  v.  PriaU 

473:  Johnson  v.  Bouton,  56  Neb.  626.  34  N.  Y.  App.  Div.  502. 

nmo  to  Appeal  Kot  Ezplrod.  — The  1194.    1.  Bush  v.  Kirkbrlde.   131 

fact  that  the  injunction  plaintiff's  time  Ala.  405;  Frahm  r.  Walton.  130  Cal. 

to  appeal  has  not  expired  will  not  pre-  396;  Nielsen  r.  Albert  Lea,  87  Minn. 

vent  an  action  on  the  bond.     Elms  v,  285;  Gyger  v,  Courtney,  59  Neb.  555; 

Wright- Blodgett  Co.,  106  La.  19.    But  Perlman  v.  Bernstein,  83  N.  Y.  App. 

see  Yasoo,  etc..  R.  Co.  v.  Adams,  78  Div.  203;  Nansemond  Timber  Co.  v. 

Miss.  977,  to  the  effect  that  an  action  Rountree,  Ta2   N.  Car.  45.    See  also 

cannot  be    maintained    on    the  bond  Tullock  z\  Mulvane,  184  U.  S.  497. 

pending  an  appeal  by  the  plaintiff  in  Where  the  Flat&tiff  Was  Batitlod  to  aa 

the  injunction  suit.  I^jvaetloa  at  the  time  of  obtaining  it,  a 

A  IMnolatioa  oa  tbo  VtUag  of  a  Stay  subsequent  dismissal  by  him  will  not 

load  by  the  defendant  is  not  such  a  give  rise  to  an  action  on  the  bcmd. 

termination  of  the  suit  as  will  ^ive  rise  Taylor  Worsted  Co.  v.  BeolchI,  (Supm. 

to  a  right  of  action  on  the  injunction  Ct.  Spec.  T.)  37  Misc.  (N.  Y.)69i. 

bond.    Gray  v,  Bremer,  (Iowa  1904)  97  Disooatlanaaoo  Pnrsaaat  to  Mpaktloa. 

N.  W.  Rep.  991.  *—  See  Cassem  v,  Ernst,  84  111.  App.  70. 

Aa  Qrdor  Ooaflrming  a  Xaitor's  Boport  Partial  Piiniisitl.  ~  Where  a  plaintiff 

recommending  the  dissolution  of  an  suing  for  specific  performance,  injunc- 

injunction  and  dismissal  of  the  bill  tion,  and  damages  withdraws  his  claim 

does  not  dismiss  the  bill  or  dissolve  the  for  specific  performance,  the  right  to 

injunction,  and  damages    cannot    be  injunction  also  fails,  and  the  defendant 

properly  assessed.     A    formal    order  may   bring  an   action   on   the   bond 

must  be  made.    Chicago  Bill  Posting  thoagh  the  question  of  damages  is  still 

Co.  V.  Schuster,  88  III.  App.  513*  pending.    Tullock  r.  Molvaoe,  61  Kan. 

i.  Ooatn.  See  Jesse  French  Piano,  650. 

etc.,  Co.  r.  Porter,  T34  Ala.  302.  S.  Boad  eiToa  ia  VoA«al  Otot.  —  Al- 

IIM.    1.  Compare  Vicksburg,  etc.,  though    by    sutute   in    Miis^mri  the 

R.  Co.  V.  Traylor,  105  La.  748.  court's  assessment  of  damages  on  dis- 

S.  The  Oaaio  of  Aetioa  Aoeraos  oa  the  solution  is  a  condition  pre<^ent  to  a 

and  not  on  the  entering  of  right  of  action  on  the  bond,  it  has  been 
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WVi.  See  note  i. 

1 136.  4.  Conclusiveness  of  Decree  in  Chancery.  —  See  note  i. 

1 197.  5.  Parties  to  Action  on  Bond  —  PisintiC  —  See  note  i. 

Plnralltj  of  Obligees.  —  See  note  2. 

1 198«  6.  Declaration  or  Complaint  —  in  GeiiertL  —  See  note  2. 

Assignment  of  Bresohoi.  —  See  note  3. 
1 199.  Iijarions  SilMt  of  Iignnotion.  —  See  note  2. 

held  that,  in  view  of  decisions  to  the  A   Oonnty  Treasurer  Whose  Term  of 

effect  that  the  federal  coart  has    no  Offlee  Has  Expired  may  bring  an  action 

power  to  assess  #Eimages.  an  action  in  in  Colorado  on   an    injunction    bond 

a  state  court  to  recover  on  a  lK>nd  given  running    to    him    alone,    though    the 

in  the  federal  court  may  be  brought  money  may  ultimately  belong  to  the 

without  such  prior  assessment.     Elliott  county.     Breeze  v,   Haley,    13    Colo. 

V,  Missouri,  etc.,  R.  Co.,  77  Mo.  App.  App.  4')8. 

660.    Bat  see  in  regard  to  the  federal  A  Sheriff  who  has  been  enjoined  need 

court's  power  in   this  respect   supra^  not  be  joined  as  plaintiff.    Anderson 

XXI.  I.  fl.  In  Absence  of  Statutory  Pro-  v.    Provident  L.  &  T.  Co.,  26  Wash. 

visions,  192.    See  also  Fears  v,  Riley.  147  Mo. 

IIM*     1.    But   see    Carpenter    v,  453. 

Fisher,  68  N.  H.  486.  An  Intervener  in  an  injunction  suit 

XUiaols.  —  By  statute  an  award    of  has  no  right  of  action  on  the  bond 

damages  in  chancery  is  not  a  condition  though  named  as  obligee  therein.    St. 

precedent  to  a  right  of  action  on  the  Charles  St.  R.  Co.  v.  Fidelity,  etc.,  Co., 

bond.    See  Keith  v.  Henkleman,  173  109  La.  491. 

111.  137.  An  Action  by  the  Defendant  fmr  the  Vss 

IIM.    1.  Fuller  ton  9.  Poole,  9  Wyo.  of  His  Attorney  may  be  maintained,  it 

9  [citing  ID  Encyc.  of  Pl.  and  Pr.  not' being  a  condition  precedent  that 

113(51;  Oemier  9.  Goette,  115  Ga.  190;  the  client  should  have  first  paid  his 

Boise  City  v.  Randall,  (Idaho.  1901)  66  attorney's  fees.    Patterson  v.  Rinard, 

Pac.  Rep.  038;  Terre  Haute,  etc.,  R.  81  111.  App.  80. 

Co.  V.  Peoria,  etc.,  R.  Co.,  182  111.  501;  '*  A  Trustee  of  an  Express  Tmst  who 
Landis  r.  Wolf,  206  III.  392;  Bryant  v,  was  restrained  with  respect  to  matters 
Anderson,  24  Nev.  326;  Nansemond  concerning  the  trust  estate  may  main- 
Timber  Co.  f.  Rountree,  122  N.  Car.  tain  an  action  on  the  bond  given  in  the 
45;  Boyd  v,  Knox,  (Tenn.  Ch.  1899)  53  injunction  suit  in  which  he  is  named 
S.  W.  Rep.  972;  State  v.  Corvin,  51  W.  as  the  obligee."  Gyger  o.  Courtney, 
Va.  19.  59  Neb.  555. 

Order  of  Chaaeery  Govrt.  —  See  Mon-  2.  Waiver.  —  Failure  to  demur  to  the 

lana  Min.  Co.  v,  St.  Louis  Min.,  etc.,  nonjoinder  of  a  party  plaintiff  on  a 

Co.,  23  Mont.  311.  motion  for  assessment  of  damages  on 

Decoree  on  Mpulation.  —  Where  judg.  an     injunction    bond     constitutes    a 

ment  in  the  equitable  proceeding  was  waiver.     Helankampf  v.  Wood,  84  Mo. 

entered  by  agreement  of  the  obligee  App.  261. 

and  obligor,  the  surely  is  not  bound  lld9«    S.  SoAeient Allegation.  —  An 

thereby.    Leslie    v.  .Brown,  90    Fed.  allegation  in  the  language  of  the  statute 

Rep.  171,  61  U.  S.  App.  727,  of  the  commencement  and  final  de- 

1197.    1.    Hays    v.   Fidelity,   etc.,  cision  of  the  injunction  proceeding  is 

Co.,  (C.  C.  A.)  112  Fed.  Rep.  872.  sufficient.     Guptil  v.   Red   Wing,   76 

Aetioa  by  Xsal  Party  in  Interest.  —  Minn.  129. 

Bois6  City  v,  Randall,  (Idaho  1901)  66  8.  Konpayment  of  Damages.  —See  Van 

Pac.  Rep.  938;  Hyatt  v,  Washington,  Horntr.  Holt,  (Mont.  1904)  75  Pac.  Rep. 

so  Ind.  App.  148.  680,  sustaining  Curtiss  r.  Bachman,  84 

nsintUr  Already   Belmbnrsed.  —  An  Cal.  216,  stated  in  the  original  note, 

action  on  an  injunction  bond  maybe  IIM.    S.  Ooonsel   Fees. —  An  alle- 

maintained  by  one  enjoined  from  col-  gallon  that  liability  for  counsel  fees 

IsctiDsr county  taxes  though  the  county  has  been  incurred  is  sufficient  without 

has  already  reimbursed   him  for  his  alleging    that   they  have  been  paid, 

damages.    Haley  v.  Breeze,  13  Colo.  Anderson  v.  Provident  L.  &  T.  Co..  26 

App.  435.  Wash.  192. 
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1 199»  Allegation  and  Proof  —  TarlMioo.  —  See  note  3. 
[Joinder  of  Aetioni.  —  See  note  3^1.  ] 

IIM.    8.  See   Tones  v,   Allen,   85    cannot  be  joined  with  an  actloo  on  the 
Fed.  Rep.  523,  56  u.  S.  App.  529.  bond.    Willey    v.   Nichols,  18  Waeh. 

8a.  An  Aetion  for  MaUeioae  Proeeention    528. 


INNS  AND  INNKEEPER^. 

1  ISO.  L  AcTiovs  BT IKHKEEPERS  —  1.  Oenerally.  —  See  note  i. 

1 131.  IL  ACTIOVS  A&AIK8T  lHVK£XP£B8  FOB  LO88  OF  OOOIMI  OB 

PXB80VAL  IVJTTBT  —  2.  Fomi  of  Aotion.  —  See  note  3. 

1133.  4.  Allegations  of  Declaration  or  Complaint  —  a.  In  Gen- 
eral. —  See  note  1 . 

c.  Of  Fault  or  Negligence.  —  See  note  4. 

1190.    1.  Attaehment.  —  Upon    at-  clause  of  the  section,    i^^r/.  Williams, 

tachment  execution   on  wages  under  121  Cal   328. 

Act  Pa.  May  3,  1876,  P.  L.  139,  the  1131.    8.  Case.  —  Cohen  v.  Man ael, 

plaimiff  mast  show  that  he  is  the  pro-  91  Me.  274. 

prietor  of  a  hotel,  boarding  house,  or  1133,    1.  Allegations  in  a  petition 

lodging  house.     Walker  v.   Kennedy,  that  the  plaintiff  delivered  a  baggage 

7  Pa.  Dist.  516.  check  to  a  hotel  porter  whose  duty  it 

Criminal  Complaint. —  Under  a  Statute  was  to  receive  baggage  and  deliver  it 
of  California^  similar  to  the  provision  to  the  guests,  bat  that  the  baggage  was 
set  out  in  the  original  note,  a  com-  never  delivered  notwithstanding  re- 
plaint  intending  to  state  a  case  under  peated  demands  on  the  proprietor  for 
the  second  clause  of  the  statute  is  either  the  trunk  or  the  check  therefor, 
nevertheless  sufficient  upon  habeas  state  a  sufficient  cause  of  action.  Car- 
corpus  proceedings  if  it  contains  all  hart  v.  Wainman,  114  Ga.  632. 
the  essential  allegations  under  the  first  4.  Weeks  v.  McNulty,  loz  Teno.  49s. 

788 


INQUESTS  AND  INQUIRIES. 

llSff.  n.  VATVBB  of  WBIT  AVD  OT  PBOOSESIirGB  Thxbiov.  — 
See  note  2. 

1 1 S7.  17.  Bt  Whom  Bzxoutsd  —  1.  By  Sheriff  —  See  note  2. 
1 1S9.  ▼.  Whebe  Bzxoutsd.  —  See  note  i. 

1149«  ym  A88X88MSVT  BT  OOITBT — 1.  In  OoneTftl  —  WlthMt 
Jury.  —  See  note  I . 

1 143.  BitoaBM  to  Oflo«r  of  Oonrt,  —  See  note  I. 

1144.  See  note  i. 

1 14ii«  QnalifloatioB  of  Bnlo.  —  See  note  I . 

1148«  IX.  A88E8S1IBBT  BT  Statvtobt  Mbteods.  —  See  note  2. 

1149.  Z.  A88E88XBBT  BT  JuBT  —  1.  Oonenlly.  —  See  note  i. 

1 151.  3.  Bight  to  Demand  Assessment  by  Jnry  —  b.  Right  of 
Defendant.  —  See  note  i. 

11 53.  XI  Issvx  AT  IBQ1FZ8T.  —  See  note  i.  See  also  De- 
faults. 

11M«    e.  Dyson  .r.  Rhode    Island  1143.    1.  Parker   v.    Dekle,    (Fla. 

Co.,  (R.  I.  1904)  57  Atl.  Rep.  771.  1903)  35  So.  Rep.  4,  holding  farther 

1137*     8.    Dyson  v.  Rhode  Island  that  the  clerk  acts  in  a  ministerial  ca- 

Co.,  (R.  I.  1904)  57  Atl.  Rep.  771.  pacity.  See  also  Bayerdorf er  v.  Bowles, 

1189.    1.  See  Dyson  v,  Rhode  Is.  (N.  Y.  City   Ct.    Gen.  T.)  $8  N.  Y. 

land  Co.,  (R.  I.  1904)  57  Atl.  Rep.  777.  Supp.  202. 

1149.    1.  People  s  Ice  Co.  v.  Peo.  1144.    1.  Koto   Slipidating   lor   At- 

ple  s  Nat.  Bank.  133  Ala.  248;  Tynon  tomey's  Fess.  —  See  Parker  v,  Dekle, 

v.  Crowell,  3  Indian  Ter.  346;  Thorn p-  (Fla    1903)  35  So.  Rep.  4,  wherein  it 

SCO  V.  Thompson,  (Ky.  1900)  58  S.  W.  was  held  that  an  assessment  by  a  jary 

Rep.  792;    Backus  v.  Fire,  etc.,  Ins.  was  necessary. 

Co.,  4  Ohio  Dec.  Reprint  518,  2  Cleve.  1145.    1.  Promiisory  Koto  Providing 

L.  Rep.  299.  for  Boasonablo  Attorney's  Foes.  —  Parker 

In  Hoisaehnsotto  the  coort  is  author-  v,  Dekle,  (Fla.  1903)  35  So.  Rep.  4. 

ized  to  assess  the  damages  unless  the  114S.    S.   Parker  v.    Dekle,   (Fla. 

plaintiff  or  defendant  moves  to  have  1903)  35  So.  Rep.  4. 

the  damages  assessed  by  a  jury.    Gal-  1149.    1.  "  The  Proper  Pnetioo  in  an 

lagher  v.  Silberstein,  182  Mass.  20.  action    at    law,    where    testimony    is 

In  Kobraska  the  court    may  assess  necessary    for    the    ascertainment    of 

damages  without  the  intervention  of  a  damages,  is  to  have  the  same  assessed 

jury  when  requested  by  the  party  not  by  a  jury.*'     Parker  v,   Dekle,  (Fla. 

in  default.    Bankers*  Reserve  L.  Assoc.  1903)  35  So.  Rep.  4. 

V.  Finn,  64  Neb.  105.  1151.    1.  In  DlinoiB  "  a  defaulted 

In  Bhodo  Island  the  court  may  in  its  defendant,  at  any  time  before  the  dam- 
discretion  resort  to  a  jury  to  aid  it,  but  ages  are  assessed  by  the  court,  is  en- 
must  make  the  assessment  of  damages,  titled,  on  asking  it,  to  have  his  dam- 
DjTSon  V.  Rhode  Island  Co.,  (R.  1. 1904)  ages  assessed  by  a  jury,  and  the  refusal 
57  Atl.  Rep.  771.  of  the  court  to  grant  his  request  is  re- 

Boliof  Against   BiosisiTO   Tax.—  In  versible  error."    Blizzard  v,  Epkens, 

Citizens*     Nat.     Bank     v,    Columbia  105  111.  App.  117. 

County,  23  Wash.  441,  it  was  held  that  Praetioo  in  Ksandrasotto.  —  See  Gal- 

in  a  suit  to  recover  an  excessive  tax  lagher  v.  Silberstein,  182  Mass.  so. 

Che  court  could  render  judgment  with-  115S«    1.  O'Connor  v.  Brucker,  117 

oat  Uking  testimony.  Ga.  451;  Lossman  v.  Knights,  89  III. 
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11(14.  See  notes  i,  2,  3. 

llffff.  ZU  Sights  07  Pabthsat  Ixvmn  —  l.  0«n«rally.— 
See  note  2. 

1 156.  8.  Eight  of  Plaintiff—  Bnzdm  of  Proof.  —  See  note  2. 

1157.  3.  Kight   of  Defendant  —  a.  Generally  —  Co&taotiBf 
Anooat  of  DunagM.  —  See  notes  i»  2. 

1 198.  Proolodod  tnm,  Contottlng  Moritt.  —  See  notes  I,  3. 

Ilff9.  b.  Right  of  Cross-examination.  —  See  note  i, 
1 IHO.  xm  Qbjsctiov  to  Bxsoutiok  of  Wsit,  avb  SsTTore 
AiDB  iHaiFZfT  —  1.  ObjeetiontoAeoemnent— ^t.  Excessive  Dam> 

AGES  —  At  Orouid  of  OlijaotioB.  —  See  note  I . 

HAS.  S.  Betting  Aaide  Inquest  —  ^.  Objection,  How  Taken, 
AND  Proceeding  Thereon.  —  See  note  4. 

1  l«ff.  XT.  COVnOTIOVT  PSACTIOB  -  AMWBoat  by  Ooiirt  —  See 

note  3. 

1167.  IridoBoo  on  Hoeiing.  —  See  notes  i,  2. 

App.  437;  Tynon  v,  Crowell,  3  Indian  114I3.    4.  If  tho  DofSmdaat  IMno  a 

Ter.  346;  Grinnell  v.  Bebb,  126  Mich.  Boyiew  of  iho  Tiadlagf  of  the  assessor 

157.  he  should  take  specific  objections  to 

11M«      1.    GrinneU    v,  Bebb,    126  them,  and  request  that  so  much  of  the 

Mich.  157.  evidence  be  reported  as  bears  upon  the 

S.   Southern    Bell    Telephone,  etc.,  points  covered  by  the  exceptions.    Na- 

Co.  V,  Earle,  izSGa.  506;  O'Connor  v.  tional    Mach.,  etc..  Co.   v.  Standard 

Brucker,  zi7Ga.  4Si;  GrinneU  v.  Bebb,  Shoe  Machinery  Co.,  (Mass.  1904)  70 

126  Mich.  157;  Dyson  v,  Rhode  Island  N.  E.  Rep.  1038. 

Co.,  (R.  I.  1004)  57  A tl.  Rep.  771.  IIM,     8.    Morris   v.    Winchester 

S.  Grinnell  v,  Bebb,  126  Mich.  157.  Repeating  Arms  Co.,  73  Conn.  680. 

1155.    S.  See  Lym  v.  Block.  (Supm.  What  Adnittad  by  Doiknlt  —  The  de- 

Ct.  App.  T.)  3a  Misc.  rN.  Y.)  692,  hold-  fendant  does  not  admit  by  a  default 

ing  that  objections  to  incompetent  evi-  any  fact  not  alleged  with  reasonable 

dence  may  l>e  made.  certainly  in  the  complaint,  and  does 

1 IM.     a.  Grinnell    v,    Bebb.    126  not  assume  the  burden  of  disproving 

Mich.  157.  the  existence  of  such  a  fact.    Downs 

1157*    1.   Grinnell    v,    Bebb,    126  v,  Seeley,  (Conn.  1903)  56  Atl.  Rep. 

Mich.  157.  502. 

a.  U.  S.  V.  Homesuke  Min.  Co.,  (C.  1167.     1.   KoeoMity  of  Sotloo.  — 

C.   A.)  1x7   Fed.  Rep.  481   [ciHug  10  **  Upon  a  hearing  in  damages  in  ac- 

Encyc.  op  Pl.  and  PR.  1156];  0*Con-  tions  for   neglip^ence,    the   defendant 

nor  r.  Brncker,  117  Ga.  451;  Grinnell  cannot  contradict    the  negligence  as 

V,  Bebb,  126  Mich.  157.  alleged  in  the  complaint,  nor  the  right 

IIM.    1.  0*Connor  v,  Brucker,  117  of  the  plaintiff  to  maintain  such  action, 

Ga.  451;  Foreman  Shoe  Co.  v,  Lewis,  unless  he  files  a  written  notice  stating 

191  111.  155,  wherein  it  was  said  that  the  allegations  and  subject-matter  he 

a  defendant  had  the  right  to  partici-  intends  to  contradict  and  his  intention 

pate  only  for  the  purpose  of  reducing  to  deny  such  right,  and  to  prove  any 

a  recovery.  specified  matter  of  defens  ."    Morris 

a  Lym  V,  Block,  (Supm.  Ct.  App.  T.)  v,  Winchester  Repeating  Arms  Co.,  73 

32  Misc.  (N.  Y.)  692.  Conn.  680. 

1159*    1.  O'Connor  V.  Brucker,  117  8.  Sullivan  r.   New  York,  etc.,  R. 

Ga.  45 1;  Lym  v.  Block,   (Supm.    Ct.  Co.,  73  Conn.  203.    It  should  be  noted 

App.  T.)  32  Misc.  (N.  Y.)  692.  that  the  word  "  nonexistence  *'  in  the 

1160.    !•  St.  Louis,  etc..  R.  Co.  v,  original  text  is  a  misprint  for  "  ex- 

Woodard,  69  Ark.  659, 64S.  W.  Rep.  263.  istence." 
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1174.  n.  IvaAiriTT  as  Tbjmqibal  Issra  — 1.  Jiuiidietion  of 
Proceedings  —  a.  Over  Residents  in  General.  —  See  note  2. 

1177.  d.  Over  Nonresidents.  —  See  note  i. 

1178.  2.  Application  —  ^.  Who  May  Apply.  — See  note  2. 

1179.  See  note  i. 

c.  Requisites  Of.  —  See  note  3. 

1180.  d.  Verification  and  Affidavits.  —  See  notes  i,  2. 
1181«  3.  Kethod  of  Determination  —  ^.  Necessity  of  Inqui- 
sition OR  Jury  Trial.  —  See  note  2. 

4L  Isiiiance  of  Commission  —  a.  When  Issued  —  siicrt- 

tl«B  in  iMving.  —  See  note  7. 

1 1 83.  M«ttUl  Xnoapadty.  —  See  note  2. 

1 1 83.  6.  Sestraining  Orders  to  Protect  Property  Pending  Inqui- 
sition— ^.  Authority  of  Court  tq  Issue.  —  See  note  2. 

1184.6.  Notice  of  Proceedings  —  a.  Necessity  for,  to 
Alleged  Lunatic  —  Doetrine  that  VotiM  it  vtomvej.  —  See  note  i. 


1174.    9.  X'^hicky.  —  The  Circuit  9.  In  re  Chudek,  Ii8  Mich.  361. 

Court,  Criminal    Division,  has  juris-  1181.    9.  Wnrster  v,  Armfield,  175 

diction  of  inquests  of  lunacy  concur-  N.  Y.  256. 

rently  with  other  branches  of  the  court.  7. /»  re  Clifiord,  57  N.  J.  Eq.  14; 
Taylor  v.  Barker,  (Ky.  1898)  47  S.  W.  Matter  of  Wells,  175  N.  Y.  139. 
Rep.  2x7;  Oster  v,  Meyer,  67  S.  W.  When  It  PmunAUy  AppMn  to  the 
Rep.  851.  23  Ky.  L.  Rep.  2455.  And  satisfaction  of  the  court,  from  the  pe- 
when  no  Circuit  Court  is  in  session,  tition  and  accompanying  proofs,  that 
citv  or  police  courts  may  hold  inquests  the  person  against  whom  the  proceed- 
In  lunacy.  Dinkelspiel  v.  Central  Ken-  ing  is  instituted  is  incompetent,  a  case 
tucky  Insane  Asylum,  73  S.  W.  Rep.  is  made  out  where  the  court  should 
771,  24  Ky.  L.  Rep.  2240.  order  the  inquiry,  unless  it  is  clearly 

1177,    1.  In  England  the  Court  in  made  to  appear  that  there  is  no  ground 

Lunacy  has  jurisdiction  to  inquire  into  for  the  allegation  of  the  petition.    Mat- 

the  state  of  mind  of  an  alien  domiciled  ter  of  Beach,  23  N.  Y.  App.  Div.  411. 

abroad    but    temporarily  resident    in  1199.    9.  Martin  v.  Stewart,  (Kan. 

England,  although  all  his  property  Is  1903)  73  Pac.  Rep.  107;  In  re  Rush, 

situated    abroad.     In    re    Burbidge,  (Supm.  Ct.  Spec.  T.)  53N.  Y.Supp.  581. 

<i902)  I  Ch.  426,  71  L.  J.  Ch.  271,  86  L.  It  Is  Hot,  Howeror,  RatMetsd  to  Oasas 

T.  N.  S.  331.  flf  Idiocy  or  LiiiiA«y.  —  In  re  Anderson, 

1179.    9.  See  Washer  v.  Slater,  67  132  N.  Car.  243. 

N.  Y.  App.  Div.  385.  Tho  Tost  of  Compatomy  is  not  whether 

1179,    1.  In  re  Heft,  8  Pa.  Dist.  99,  one  is  competent  to  manage  his  own 

holding  that  a  niece  who  is  next  of  kin  affairs,  but  to  manage  the  ordinary  and 

may  make  the  application.  common  affairs  of  business  and  life. 

3.  Mfteienoy  of  Allegatioiis.  —  Matter  Matter  of  Williams,  157  N.  Y.  704,  24 

of  Clark,  57  N.  Y.  App  Div.  5.  N.  Y.  App.  Div.  247. 

1190.    1.  Katno.  —  It  has  been  held  1198.    9.  Porter  v.  Ritch,  70  Conn, 

in   Maine  that  the  certificate  of    the  235;  Roughanv.Morris,87lll.App.G49. 

physicians  is  not  enough.    They  must  1194.    1.  Matter  of  Lambert,   134 

be  examined  as  witnesses  and  must  Cal.   626;    Soules  tr.   Robinson.  (Ind. 

testify  fsom  actual  examination  of  the  App.  1901)  60  N.  E.  Rep.  726;  Hetiicks' 

patient.     Kittery  v.  Dixon,  96  Me.  368.  Case,  23  Pa.  Co.  Ct.  522. 
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11 86.  b.  Necessity  FOR,  TO  Other  Persons. — See  note  2. 

1188.  d.  Effect  of  Failure  to  Give.  —  See  note  i. 

e.  Appearance  as  Cure  or  Waiver  Of.  —  See 
note  2. 

1189.  See  note  i. 

1 190«  7.    Execution   of  Commiiiion  —  Trial  —  a.    General 
Duties  of  Commissioners.  —  See  note  2. 

b.  Matters  Pertaining  to  Jury  — vnatar  <r  j«nn. 

—  See  note  3. 

IIIKI.  9.  Venue  of  Inquisition  or  Trial  —  wun  oewu  ef  Prtbau 
Vetwt  E»Te  JvriidletleB.  —  See  note  4. 

1193.  11.  Preeenoe  of  Party —  a.  Right  to  Be  Present.  — 
See  note  2. 

11M«    9.  VoUm   to   Tfarte   VMntt  sutatory  requirements  as  to  notice  is 

BslatiTM.  —  The  ordinary  has  no  au-  void  notwithstanding  the  presence  of 

thority  to  issue  a  commission  of  lunacy  the  alleged  insane  person  in  court, 

until  after  the  expiration  of  ten  days  1190,    9.  Powers  ef  Owmnlwiinwi  te 

from  the  time  when  notice  of  the  pro-  8iiiiimoa Witnesses. — Thecommissionets 

ceeding  has  been  given  to  relatives,  have  the  power  to  issue  subpoenas  for 

Yeomans  v.  Williams,  117  Ga.  800.  witnesses  and  to  compel  attendance. 

1188.    1.  la  Oolorads  an  appoint-  Com.  v.  Bergstresser,  8  Pa.  Disi.  721. 

ment  of  conservators  without  notice  to  23  Pa.  Co.  Ct  65. 

the  lunatic  was  vacated    though  the  3.  Finding  ^7  Twelve  Jurors.  — In  AVv 

statute  did  not  in  terms  require  service  Jersey  the  "Act  concerning  idiots/* 

of  notice  on    the    lunatic.    Jones    v,  etc.  (Gen.  Stat.   N.  J.,  1895,  p.  1709, 

Learned,  (Colo.  App.    1901)  66    Pac.  par.  59),  does  not  require  the  commis- 

Rep.  1071.  sioners  in  an  inquisition  of  lunacy  to 

isL  KtntiMikj  an  inquisition  had  with-  Issue  their  precept   for   only  twelve 

out  notice  has  been  held  to  be  void  jurors,  nor  does  it  require  the  sheriff 

although  the  statute  was  silent  on  the  to  return  only  twelve  jurors  to  make 

question  of  notice.    Stewart  v,  Taylor,  such  inquiry.     Matter  of  Comfort,  63 

III  Ky.  247.    See  also  Taylor  v.  Moore,  N.  J.  Eq  377. 

65  S.  W.  Rep.  612.  23   Ky.  L.  Rep.  Loss  tiuui  Tw9lw%  ^lUimais.  —  After 

1572.  a  trial  in  the  County  Court  by  a  jury 

In  ICaine  the  appointment  of  a  guard-  of  six  persons,  it  was  held  that  there 

ian  on  application  of  the  selectmen  of  was  no  error,  on  appeal  to  the  Circuit 

the  town  is  void  where  there  is  neither  Court,  in  trying  the  respondent  by  a 

inquisition  nor  notice  to  the  alleged  jury  of  twelve,  according  to  the  prac- 

lunatic.     Winslow  v,  Troy,  97  Me.  130.  tice  of  the  Circuit  Court.     Neely  v. 

b  Missouri  it  has  been  held  that  a  Shephard,  190  111.  637. 

statute  not  requiring  notice  was  uncon-  1199.    4.  XiEwt   of  Proeoediago   in 

stitutional  and  that  a  judgment  based  Wrong  Distriet  —  A  failure  to  institute 

thereon   was  void.     Hunt  v.   Searcy,  the  proceedings  within  the  district  in 

167  Mo.  158.     But  see  State  v,  Jackson,  which  the  alleged  incompetent  resides 

93  Mo.  App.  516.  reauires  the  reversal  of  the  order  ap- 

hi  West  Tixgiida  a  committee  for  an  pointing    a    committee.      Matter   of 

insane  person  cannot  be  appointed  by  Bischoff,  80  N.  Y.  App.  Div.  326.     But 

a  County  Court  or  its  clerk  without  proceedings    instituted    in    a   district 

notice  to  the  lunatic.    Such  an  appoint-  other  than  that  in  which  the  alleged 

mem  is  void.    South  Penn  Oil  Co.  v,  incompetent  resides  are  not  void  but 

Mclntire,  44  W.  Va.  296.  only  irregular.     Matter  of  Porter,  34 

9.  Hendricks  v.  Settle,  107  Ky.  344.  N.  Y.  App.  Div.  147. 

1199.    1.  Dofoetivo  or  Unressonablo  1193.    9.  Pnoonoo  of  fritaas.— In 

Votios  Vot  Alwm  Onrsd  by  Appoaraaos.  Alvord  i»,  Alvord,  109  Iowa  113,  it  was 

—  Winslow  V.  Troy,  97  Me.  130.  hold-  held  to  be  no  ground  of  complaint  that 
ing  that  since  a  person  of  unsound  the  court  refused  to  exclude  from  the 
mind  is  incapable  of  giving  consent,  a  court  room  friends  of  the  alleged  tn- 
decree  which  failed  to  comply  with  the  sane  person. 
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1194.  d.  Presence  Dispensed  With.  —  See  note  2. 

1 195.  13.  Finding  and  Verdict.  —  See  note  3. 

1196.  See  note  i. 

1 197.  Inoapftdty  to  JUaaffe  Eitoto.  —  See  note  I. 

1199.  16.  Setting  Aside  Inqnisition  —  ^.  Authority  FOR. — 

See  note  3. 

ISIOO.  b.  Grounds    For— (i)  Error   or   Illegality.  —  See 

note  I. 

(2)  Defect  or  Irregularity.  —  See  note  2. 
1901.  (3)  Finding  Contrary  to  Evidence,  —  See  note  I. 
1303.  18.  Traverse  —  *.  Whether  Matter  of  Right  or 
of  Discretion.  —  See  note  2. 

c.  When  Allowed.  — See  note  3. 

e.  To  Whom  Allowed  —  Lanatie.  —  See  note  5. 

Purtj  HsTing  Vo  Interett.  —  See  note  7. 

1194.    B.  SimoD  v.  Craft,  182   U.  Court  Sotting  Adde  Ita  JndgaMit  at 

S.  437.  Sabteqae&t  Tinie.'rn  ^uJl^-t^'-RQlMnaoa. 

1199.    3.  In  re  Strei£f,  (Wis.  1903)  158  Ind.  97.               q  "  b  zr  v^BnuI  rt 

97  N.  W.  Rep.  189.  A  Judge  who  has  cooHmtmj  afliitelw 

nndlag  aa  to  Stato  of  Mind.  —  Matter  leged  lunatic  may  vacate  tbl^NeitflC 

of  Clark,  57  N  Y.  App.  Div.  5»  to  the  commitment  upon  learning  that'^mU- 

aame  effect  as  Matter  of  Mason,  i  Barb,  terial  facts  had  been  suppressed  in  the 

(N.  Y  )  436.  stated  in  the  original  note,  application.     Matter  of  Egan,  36  N.  Y. 

IIM.    1.  Impropor  Findings  will  not  App.  Div.  47. 

prevent  confirmation  of  others  that  are  3.  Matter  of  Williams,  24  N.  Y.  App. 

proper.    Matter  of  Grote,  (Supm.  Ct.  Div.  247. 

Spec.  T.)  31  Misc.  (N.  Y.)  99.  Pailuro  of  Attornoy  to  Intsrposo  Do- 

ViadUig  aa  to   Unsonndnesi  of  Kind  ftaise.  —  Fraud    or    negligence   of   an 

Ooaonllf.  —  Craft  v.  Simon,  118  Ala.  attorney  in    not    interposing  a  valid 

625  defense  is  not  ground  for  granting  a 

finding  aa  to  Diibrent  Porioda  of  In-  new  trial.     McCormick  v.  McCormick, 

gaaity  —  In  New    York,  —  Matter    of  109  Iowa  700. 

Grote,  (Supm.  Ct.  Spec.  T.)  31  Misc.  ThoFailuroof  thaConimiiiionontoGiTO 

(N.  Y.)  99.  Certain  Baqneitod  Instnietions  to  the  jury 

Finding  aa  to  Boaion  of  Inoompotoney  is  not  ground  for  setting  aside  (he 

and  Talno  itf  Srtato.  —  See /«  r^  Heft,  8  inquisition  when  the  charge  given  is 

Pa.  Dist.  99.  not  in  the  record,  and  it  is  impossible 

1197*    1.  Taylor  v,  Moore,  65  S.  W.  to  say  that  the  jurors  were  not  properly 

Rep.  612,  23  Ky.  L.  Rep.  1572;  Matter  instructed.     Matter  of  Comfort,  63  N. 

of   Wells.   175  N.  Y.    139;    Matter  of  J.  Eq.  377. 

Wendell.  (Sapm.  Ct.  Spec.  T.)  33  Misc.  1901.    1.  Where  thoro  Was  Soma  Evl- 

(N.  Y.)  532;  In  re  Heft,  8  Pa.  Dist.  99.  denes  which,  if  credited,  justified  the 

Compare /«  re  Sireiff,  (Wis.  1903)  97  finding  that  lunacy  existed,  and  the 

N.  W.  Rep.  189.  jury  had  the  advantage  of  a  personal 

1199.    3.  Vow   York. —  Matter    of  examination  of  the  alleged  lunatic,  a 

Bischoff,  80  N.  Y.  App.  Div.  326.  finding  that  lunacy  existed  will  not  be 

A  Kotion  to  Dismiss  the  Prooeoding  for  set  aside  as  opposed  to  the  weight  of 

insuflicieficy  of  the  aflldavit  and  peti-  evidence.     Matter  of  Davenport,  63  N. 

don   is  a  matter  which  must  be  ad-  J.  Eq.  342. 

dressed  to  the  court,  and  over  which  a  1993.    9.  In PennsylTania.  — ^Thomp- 

commissioner  in  lunacy  has  no  juris-  son's  Case,  16  Montg.  Co.  Rep.  (Pa.) 

diction.    Matter  of  Clark  (County  Ct.)  102. 

31  Misc.  (N.  Y.)  339,  reversed  on  other  8.  Miller's  Lunacy,  7  Pa.  Dist.  26q. 

grooods  57  N.  Y.  App.  Div.  5.  6.  Matter  of  Davenport,  63  N.  J.  Eq. 

1999.    1.  Impropor  Interferenoo  with  342. 

Ivy.  —  See  Matter  of  Kennedy,  55  N.  7.  The  Phrase  "Parsons  Aggriovod"  in 

J.  Eq.  636.  the  Pennsylvania  statute  includes  only 
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1906.  19.  SeTiew   of  ProoMdingt  —  a.    By    Appeal  —  (i) 

Whetfur  and  When  Appeal  Lies.  —  See  note  2. 
1907«  (3)  Appellate  Regulations  and  Procedure.  —  See  note  3. 

b.  By  Writ  of  Error.  —  See  note  4. 
1908.  c.  By  Certiorari.  —  See  note  2. 

SO.  Cofti  —  Proptr  Trlbniua  to  Tax.  —  See  note  3. 
Impoilag  OwU  on  Potitioaon  —  See  note  5. 

1310.  21.  Snpenedeai  of  CommiMioii  on  Boitontion  to  Mental 
SonndnoM  —  a.  Petition.  —  See  note  2. 

1311.  c.  Method  of  Determining  Restoration  —  ium 

•talit.  —  See  note  2. 

/.  When  Not  Superseded.  —  See  note  5. 
ISIS.  A.  Costs.  —  See  pote  2. 

those  related  to  the  lanatic  by  blood  or  good  faith.    Nance  v.  Stockburger,  xis 

marriage,  and  those  interested  in  his  Ga.  90. 

ebtate.     Wolf's  Case,  195  Pa.  St.  438.  Prima  Facie  Evidence  of  Good  Faith 

Thus,  a  wife,  the  validity  of  whose  and   Probable    Cause,  —  See' Com.    v. 

marriage  is  affected  by  an  inquisition  Bright.  39  Pittsb.  Leg.  T.  N.  S.  (Pa.)  x8. 

in  lunacy  is  a  "  person    aggrieved  *'  Ho  Eorlew  of  an  Order  Taxing  Ooiti 

within  the  meaning  of    the    statute,  against  the  petitioner  is  possible  when 

Com.  V.  Pitcairn,  204  Pa.  St.  514.  the  person  is  found  to  be  sane,  as  it 

A  fliilcr  of  tho  Allogod  Lnnatie  may  would    necessitate    a  review    of  the 

traverse     an      inquisition.      Miller's  .  merits  of  the  case.    State  r.  Braoyan, 

Lunacy,  7  Pa.  Dist.  369.  30  Ind.  A  pp.  508. 

A  Viooo  who  is    next   of  kin  may  1310.    9.  Borden  of  Frool  — When 

traverse.    In  re  Heft,  8  Pa.  Dist.  99.  a  parly  petitions  to  supersede  a  finding 

19M*    S.  In  re  Chudek,  118  Nlich.  of  unsoundness  of  mind,  the  burden  is 

361.  upon  him   to  show  that  he  has  been 

IMT.     3.   limitation   of  Appollato  restored  to  a  sound  state   of   mind. 

Conrt^-The  appellate  court  will  not,  Thompson's  Case,   16  Montg.  Co.  L. 

after  traverse  and  trial  upon  the  merits,  (Pa  >  102. 

look  farther  into  the  inquisition  than  Probability  of  Boitoration  to   Oompo- 

Is  necessary  to  see  that  it  is  clear  of  tenoy.  —  Where  a  person  has  been  ad- 

substantiai  irregularities  or  defect  of  judged  to  be  suffering  from  an  incur- 

jorisdictlon.     Com.   v,    Harrold,    204  ableformof  insanity,  a  case  of  probable 

Pa.  St.  154.  restoration    to    competency    mast   be 

4.  In  Colorado  one  who  has  been  ad-  made  out  to  justify  the  court  in  direct- 
judged  ncn  compos  mentis  is  entitled,  ing  a  re-examination  of  the  qaestion 
without  a  guardian  ai/A'/^OT,  to  be  heard  of  his  sanity.  Matter  of  Bischoff, 
touching  the  validity  of  such  proceed-  (Supm  Ct.  Spec.  T.)  37  Misc.  (N.Y.)734. 
ings.    Shapter  V.  Pillar,  28  Colo.  209.  1911.    S.  Matter  of  Newcomb,  58 

In  XUinois  a  writ  of    error  will   lie  N.  Y.  App.  Div.  338. 

where  the  alleged  lunatic  has  had  no  6.  Beview  of  Order  SofturingBoitotatlon 

notice  of  the  proceedings.     Haines  v.  to  Capadty.  —  An   order  of  a  probate 

Cearlock,  95  111.  App.  203.  court  denying  a  petition  for  restoration 

19M,    i.  State  v,  Jackson,  93  Mo.  to  capacity  is  to  all  intents  and  pur- 

App.  516.  ~.  poses  a  judgment,  and  may  be  re- 

3.  Oonniol  Foof.  —  In  proceedings  de  viewed  by  certiorari  where  no  provision 

lunatico  inguirendo  the  court  his  no  for  appeal  is  made  by  statute.     State 

power  to  order  the  respondent  10  pay  v.  Probate  Ct.,  83  Minn.  58. 

the  counsel  fees  of  the  relato'-     Com.  1919>    9.  Matter  of  Lamer,  (Supm. 

V.  O'Shea,  31  Pittsb.  Leg.  T.  (Pa  )  348.  Ct.   Spec.   T.)  39  Misc.  (N.  Y.)   377. 

3.  If  FroooodingWailnstitatedinOood  Compare  Kelly  v,   Kelly,  72  Minn.  19, 

Tallh«  —  The  petitioners  are,  upon  an  holding  that  in  Minnesota  \ht  probate 

adverse  termination  of  the  case,  pri-  court  has  jurisdiction  to  allow  the  ex- 

marily  liable  for  the  costs,  and    the  penses  incurred  by  an  insane  person 

estate  of  the  alleged  imbecile  is  liable  on    the    hearing    to    be    restored    to 

to  them  if  the  action  was  brought  in  capacity. 
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1919.  M.  Meet  of  Inqnisitioii  at  Svidenee.  —  See  notes  3, 4. 

191S.  m.  iNaAiriTT   A8   COLIATXBAL   I88UX  —  1.  In   Soitt   in 

Chaneery — ^.  Determination  by  Issue  to  Jury.  —  See  note  i. 

1914.  17.  IvsAHiTT  A8  DxRiriB  —  1.  Bight  to  Allege  Inianity. 
—  See  note  3. 

8.  XTnder  Special  Plea  —  a.  Generally.  —  See  note  4. 

1915.  i.  Nature  Of.  —  See  note  i. 

191 8.  6.  In  Criminal  Oases  —  a.   Insanity  at  or  After 
Time  OF  Trial  —  (i)  Generally.  —  See  note  3. 

1919.  (2)  Duty  of  Court  to  Have  Preliminary  Trials  (a) 
Wktre  nmibt  Xsists.  —  See  note  2. 

1990.  Tb)  Wlisrs  Ve  Doubt  Xzbte.  —  See  note  I. 

(3)  Method  of  Determination  —  (a)  Bj  Oeort  or  Wifhoat 
Jury.  —  See  note  2. 

1991.  (b)  Bj  SpooUl  Jury  —  Tordlet.  —  See  notes  2,  3. 

1919.   a.  Blandy  v,  Blandy.  30  App.  IMO.    1.  State  v.  KeHey,  74  Vt.  383 

Cas.  (D.  C.)535;  Com.  t'.  Harrold,  204  [citing    10    Encyc.    op   Pl.    and    Pa. 

Pa.St.  X54.   Oif/^0,  Miichelt  v.  Spauld-  1218-1221];    Sute   v.    Nordstrom,    si 

inff,  30  Pa.  Saper.  Ct.  296.  Wash.  406  \_quoHng  10  Encyc.  op  Pl. 

4.  Blaady  tr.  Blandy,  20  App.  Cas.  and  Pr.  1220];  People  v,  Hettick,  136 

(D.  C  )  535.  Cal.  425 ;  People  v,  Tobin,  176  N.  Y.  378. 

1313.  1.  Sonial  of  Imanity  by  Party  It  It  Onty  is  Comb  of  Doubt.  —  Sute 
in  WboM  Vamo  Suit  Brought.  —  See  Isle  v,  Peterson,  24  Mont.  81  [to  the  same 
cr.  Cranby,  199  III.  39.  effect  as  Webber  v.  Com.,  119  Pa.  Sc. 

1314.  8.  Cundall  v.  Haswell,  33  223,  suted  in  the  original  note];  Com. 
R.  I.  508,  citing  10  Encyc.  op  Pl.  and  v.  Hays,  195  Pa.  St.  270,  and  Lerao  v. 
Pr.  1214.  State,  (Tex.  Crim.  1902)  68  S.  W.  Rep. 

4.  AUii^wi>  .^  Criminal  Cases,  —  Mor-  684  [to  the  same  effect  as  People  v,  Mc- 

rell  V.  State,  136  Ala.  44.  Elvaiae.  125  N.  Y.  596,  sUted  in  the 

131^.    1.  See    State  v.  Ellsworth,  ori((tnat  note]. 

131  N.  Car.  773,  per  Douglas,  J.,  dis^  Aftor  GouTiotlon.  ^  The  refusal  of  the 

senting^  citing   10  Encyc.  op  Pl.   and  judge  to  order  a  judicial  investigation 

Pr.  1215,  1216.  into  the  mental  condition  of  one  against 

1318.    3.  Juisdietion.  —  Where    a  whom  a  verdict  of  guilty  has    been 

person  is  under  indictment  in  the  Court  rendered  in  a  capital  case  is  not  a  denial 

of  Common  Pleas,  the  probate  court  of  *'  due  process  of  law."    Baughn  v, 

has  no  jurisdiction  to  inquire  into  his  State,  100  Ga.  554. 

sanity  before  trial.    State  v.  South,  5  Habeas  Corpos  or  AypoaL  —  The  writ 

Ohio  Dec.  588.  7  Ohio  N.  P.  443.  of  habeas  corpus  cannot  be  invoked  to 

OnlyOno  Trial  on  Issuo  of  Inssiiityat  inquire  into  the  correctness  of  the 
Timo  of  TriaL  —  No  person  indicted  for  action  of  the  trial  court  in  pronouncing 
crime  can  demand,  as  matter  of  right,  judgment  and  sentence  upon  a  defend- 
more  than  one  trial  on  the  special  plea  ant  who  has  filed  a  motion  in  arrest  of 
of  insanity  at  the  time  of  trial.  Plana-  j  udgment  on  the  plea  of  insanity.  His 
gan  V,  State,  103  Ga.  619.  only  remedy  is  by  appeal.    Matter  of 

Whore  the  Allege  Insanity  Oooun  After  Maas,  10  Okla.  302. 

OottTietion,  the  petition  for  the  appoint-  B.  State  v.  Helm.  69  Ark.  167;  Yout- 

ment  of  a  commission  should  allege  sey  v.  U.S.,  (CCA.)  97  Fed.  Rep.  937. 

that  fact.    Com.  v.  Hays,  195  Pa.  St.  1331.    9.  Veeeosity  for  UnanlnMus 

370.  Ysffdlet.  —  In  Kentucky  the  verdict  of 

131#.    B.  Sears  v.  State,   XX3  Ga.  the  jury  mast  be  unanimous.    U.S.  v. 

383;  Lee  V.  State,  118  Ga.  5;  State  v.  German,  115  Fed.  Rep.  987.    But  in 

Roselot,  69  Ohio  St.  91.  Ohio  it  has  been  held  to  be  sufficient 

Oottrgift.  ^  Act  Ga.  Aug.  17,  1903,  p.  that  three-fourths  of  the  jury  find  for 

77,  abolishes  inquisition  after  convlc-  Insanitsr.    State  v,  O'Grady,  5   Ohio 

doo  as  to  sanity  of  persons  accused  of  Dec.  654. 

capiul  offenses.    Cribb  v,  Parker,  (Ga.  8.  Terdiet  Vot  Dlotofbod  by  Appellate 

1903)  46  S.  E.  Rep.  no.  Court.  —  Tucker  v.  Hyatt,  151  Ind.  353; 
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b.  Insanity  at  Time  or  Commission  of  Crime— 

(4)  Instructions  to  Jury.  —  See  note  L 

(5)  Continuance  and  New  Trial.  —  See  note  2. 
1994.  y.  AoTion  AVD  Smis  bt  ahd  Aqadtst  Ivsavi  Psi- 
•OHS— 1.  Aotioni  and  Suits  By— a.  Power  of  Insane  Persons 
TO  Sue.  —  See  note  i. 

b.  Suits  by  Next  Friend— (i)  Where  Insanity  N^ 
Adjudicated  and  No  Committee  Appointed.  —  See  note  2. 

i997.  2.  Aetioni  and  Baits  Against  —  b.  Service  of  Process 
—  (i)  On  Lunatic  Personally  —  (•)  OtnsraUy.  —  See  note  2. 

Sharp  V.  Sute,  (Ind.  1903)  68  N.  E.        1394.    1.  See  GaUoway  v.  Heodoo. 
Rep.  286;  State  v.  Potts,  49  La.  Ann.     131  Ala.  280  [citing  10  Encyc.  op  Pl> 


1500.    See  also  Williams  v.  State,  (Fla.  and  Pr.  1223];  Calhoun  1;.  Mosley,  114 

1903)  34  So.  Rep.  279.  Ga.  641. 

Ubet  on  Sahsaqutnt  Proseontioii.  —  Bastardy  Proeaadings.  —  Under  the 
Whereone  indicted  for  murder  is  found  Kansas  statute  requiring  that  a  corn- 
to  be  of  unsound  mind  and  is  released  plaint  in  bastardy  must  be  sworn  to 
on  bail,  it  is  entirely  competent  for  the  by  the  mother  of  the  child,  a  woman 
court  ftubseauently  to  set  aside  this  who  is  an  imbecile,  and  incompetent 
order  and  place  him  on  trial  for  the  to  testify,  cannot  tfistitute  the  pro- 
oflfense,  guaranteeing  his  defense  of  ceeding,  nor  can  any  one  make  the 
insanity  under  his  plea  of  not  guilty,  complaint  for  her.  State  tr.  JehlilE,  66 
Chase  v.  State,  41  Tex.  Crim.  560.  Kan.  301. 

But  where  a  defendant    has    been  %.  Isle  v.  Cranby,  199  III.  39;  Wager 

found  by  a  jury  to  be  insane,  It  is  error  v.  Wagoner,  53  Neb.  511;   Collins  v. 

to  put  him  on  trial  for  the  offense  for  Toppin,  63  N.  J.  Eq.  381;  Abbott  v. 

which   he   was    indicted,    where    the  Hancock,  123  N.  Car.  99;  Mills  r.  Cook, 

record  does  not  show  that  all  the  re-  (Tex.  Civ.  App.  1900)  57  S.  W.  Rep.  81; 

quired  steps  have  been  taken  according  Hughey  v.    Mosby,   (Tex.  Civ.  App, 

to  law  and  that  the  accused  has  recov-  1902)  71  S.  W.  Rep.  395. 

ered  his  sanity.    Brock  v.  State,  12  Kethod  of  Objecting  to  BUI  ImpropMly 

Ohio  Cir.  Dec.  467.  22  Ohio  Cir.  Ct.  Brought.  —  Collins  v.  Toppin,  63  N.  J. 

364.  Eq.  381. 

1M3.    1.  Proramptionof  Continuanoo.  Voeesoity  of  Avorment  of  AppoIntaMnt. 

-»In  Porter  c^.  State,  135  Ala.  51,  it  was  — Where  one  of  the  complainants  is 

held  that  an  instruction  that  "  when  staled  to  be  a  lunatic  who  sues  by  his 

insanitv  is  proven  to  have  existed  at  a  next  friend,  but  there  is  no  averment 

ffiven  time,  the  presumption  of  the  law  that  the  party  who  thus  seeks  to  act 

is   that  it   continued  "  was  properly  for  the  lunatic  has  been  appointed  his 

refused.  guardian  or  admitted  to  appear  as  his 

CQiargo  in  Abotraet  —  In  charging  on  next  friend,   the  bill  is   demurrable, 

insanity,  the  court  should  apply  the  Palmer  v.  Sinnickson,  59  N  J.  Eq.  530. 

law  to  the  particular  offense  for  which  Determination  of  Sanity  in  Bait  by  Voit 

the  accused  is  being  tried.     Stewart  v.  Friend.  —  Dent  v.  Merriam,  113  Ga.  83. 

State,  (Tex.  Crim.  1903)  77  S.  W.  Rep.  Writ  of  Error.—  The  next  friend  of 

791.  an  insane  defendant  in  a  divorce  case 

B.  Oontinnanoa.  —  The    fact   that  an  may  prosecute  a  writ  of  error  from  a 

application  for  a  continuance,  asking  decree  against  him,  and  it  is  not  essen- 

for  an  inquiry  as  to  the  sanity  of  the  tial  that  this  next  friend  should  be  his 

defendant,  is    also    based    on    other  guardian  ad  litem  on  the  trial.     lago 

grounds  does  not  prejudice  the  right  of  v»  lago,  168  111.  339. 

the  accused  to  have  that  issue  con-  1397.    9.  Servioo  on  Boztof  Urn.— 

sidered  and  disposed  of  in  some  form  of  In  Pennsylvania  service  must  be  made 

trial.    Youtsey  v,  U.  S.,  (C.  C.  A.)  97  on  the  next  of  kin,  where  a  lunatic  has 

Fed.  Rep.  037.  no  committee;  and  if  the  next  of  kin 

Vow  Trial  —  Smith  v.  State,  40  Tex.  is  a  resident  of  another  county,  service 

Crim.  391.    But  see  Horhousev.  State,  maybe  made  by  an  alias  summons. 

(Tex.  Crim,  1899)  50  S.  W.  Rep.  361.  Brink  v.  Wolf,  ^  Pa.  Co.  Cu  197. 
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1998.  (2)  On  Committee  or  on  Lunatic  and  Committee.  —  See 
note  4. 

1999.  iT.  Method   of   Appearance  and   Defense— (i) 

Generally.  —  See  note  i. 

IB  Squity.  —  See  note  2. 
1980.  (4)  By  Guardian  ad  Litem  —  (b)  OaMs  V«MMltatiAf  Chuurd- 
ifta  Ad  Llt«ai  —  Whtt*  there  It  Vo  Committee.  —  See  note  5. 
When  there  le  Committee.  —  See  note  6. 
1931.  (e)  Duty  of  Court  to  Ippoint,  and  XiEwt  of  ndlue  Thereot  —  See 
notes  2,  3. 

19S3.  TI.  Sals,  Lease,  aed  Kobtqaqe  of  Pbopebtt  —  1.  Sale 
—  *.  Real  Property  — (i)  Power  of  Court  to  Authorise  — 
Jurisdiction.  —  See  note  3, 

19S4*  See  note  i. 

1986.  (6)  Effect  of  Order  of  Sale.  —  Sec  note  5. 


4.  See  Taylor  v,  Lovering,  legally  be  appointed.    Smith  v.  Ketel- 

171  Mass.  303,  wherein  it  was  said  that  tas,  27  N.  Y.  App.  Div.  279. 

"  there  is  no  statute  which  permits  the  8.  Atwood  v.  Lester,  20  R.  I.  660, 

service  of  a  writ  against  an  insane  per-  holding  that  when  it  is  admitted  that 

son  who  is  under  guardianship  to  be  an  insane  defendant  had  no  defense  to 

made  upon  the  guardian    instead  of  an  action  on  the  merits,  failure  to  ap- 

upon   the   ward;"    but    that  *' if   the  point  a  guardian  a<^ /t/rm  is  not  preju- 

guardian  had  appeared  in  the  action  in  dicial  to  him  and  is  no  ground  for  set- 

the  name  of  the  defendant  this  prob-  ting  aside  a  verdict  against  him. 

ably  would  have  cured   the  want  of  &Dtra.  —  jE'jr/.  Roundtree.  51  S.  Car. 

service  upon  the  defendant.**  405;  Eakin  v,  Hawkins,  52  W.  Va.  124. 

Penonal  Bervioe  on  ChiardiaiL  —  The  See  also  Ex  p.  Kibler,  53  S.  Car.  461, 

Missouri  statute  requiring  that  process  holding  that  a  defendant  who  was  of 

be  served  on  the  guardian  contemplates  unsound  mind  at  the  commencement 

service  on  him   personallv.     Citizens'  of  the  action  and  at  the  time  when 

State  Bank  v.  Berry,  79  Mo.  App.  472.  judgment  was  rendered  is  not  brought 

1999,    1.  Stonert;.  Riggs,  128  Mich,  within  the  jurisdiction  of  the  court  by 

129,  ciHng  10  Encyc.  op  Pl.  and  Pr.  the  mere  appointment  of  a  committee 

1229.  before    judgment,   where    such    com- 

Jndgaeiit  by  Defkult.  — "  An  insane  mittee  was  not  made  a  party  to  the 

defendant  ought  not  to  be  defaulted  action. 

for  wanf  of  an  appearance  and  answer  1933.  3.  Kelsey  v.  Trisler,  (Tex. 
to  the  suit."  Taylor  v.  Lovering,  171  Civ.  App.  1903)  74  S.  W.  Rep.  64,  hold- 
Mass.  303.  ing  further,  however,  that  an  order  of 

%,  Cunningham  v.  Davis,  175  Mass.  sale  made  hefore  the  appointment  of  a 

213.  guardian  is  absolutely  void. 

1930.  6.  Servioe  of  Prooeso  on  the  In  the  Distriet  of  Columbia  it  has  been 
Waxd  is  essential  in  Massachusetts  be-  held  that  a  court  of  equity  has  no  juris- 
fore  a  guardian  ad  litem  is  appointed,  diction,  either  inherent  or  statutory,  to 
Taylor  v.  Lovering,  171  Mass.  303.  decree  the  sale  of  a  lunatic's  land  for 

6.  Failure  of  Guardian  to  Appear.—  the  purpose  of  better  investment.  Qark 

Where  a  guardian  having  notice  of  the  v.   Mathewson,   7    App.  Cas.  (D.  C.) 

pendency  of  an  action  against  his  in-  382. 

sane  ward  does  not  appear  and  defend,  1334.    1.  See  South  Penn  Oil  Co. 

a    guardian  ad  Htem  should    be  ap-  v.  Mclntire,  44  W.  Va.  296. 

pointed.   Taylor  v.  Lovering,  171  Mass.  1936.    6.  Appeal  firom  Order  of  flak. 

303.  —  In   Pennsylvania   it  is   well    settled 

1931.  9.  Pyott  V,  Pyott,  90  111.  that  an  order  for  the  sale  of  the  real 
App.  210.  estate  of  a  l^inatic  is  not  a  definitive 

Where  flenriee  on  the  Ineompetent  Was  decree  and  that  no  appeal  lies  there- 

Lrrofiilar  because  leave  of  court  was  from.    In  re  Garvey,   13  Pa.   Super. 

not  obtained  a  guardian  ad  Htem  cannot  Ct.  277. 
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1987,  {f\  Notice  of  Proceedings.  —  See  note  i. 

(8)  Method  of  Sale  —  By  WImbi  CoadMttd.  —  See  note  4. 

1988.  (9)  Report  and  Confirmation  of  Sale.  —  See  note  i. 
[c.  Parties.  —  See  note  la.'] 

IttY.    1.  Miichell  tr.  Spanldiag,  90  terestt  of  the  eitate.    Jennings  v.  Dan. 

Pa.  Saper.  Ct.  296.  phjr,  174  III.  86. 

4.  Kelsey  v.  Trisler,  (Tex.  Civ.  App.  Sa.  Under  tlie  Kentucky  statute,  a 

1903)74  S.  W.  Rep.  64.  lunatic  is  not  a  necessary  party  to  a 

1M8«     1.  In   XUiiMis   the    County  proceed!  og  by  his  wife  against  hw  com. 

Court  has  power  to  disapprove  a  con-  mittee  to  prevent  the  sale  of  his  exempt 

servator's  sale  made  subject  to  ap-  real  and  personal  property.    Riddle  v. 

proval,  and  order  a  resale,  where  such  Fannin,  73  S.  W.  Rep.  990,  34  Ky.  L. 

course  appears  to  be  for  the  best  in-  Rep.  1737. 
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INSOLVENCY. 

5.  I  DXFnriTIOV.  —  See  note  i. 

4.  n.  JuBiSDiCTiov  —  1.  Original  Jnriadietioii  —  a.  What 
Courts  Have.  —  See  note  i. 

9.  2.  Equity  Jnriidietion  —  ^.  Supervisory  Jurisdiction  in 
Supreme  Court.  —  See  note  3. 

6.  Hfw  AppUoatton  Had*.  —  See  note  4. 

7.  3.  How  Jnriidiotion  Acquired  —  On  Cnditor's  AppUoation.  —  See 
note  3. 

8.  lU  Who  Mat  Apply  fob  DisoHAseE  —  1.  Debtor.  —  See 
note  I. 

11.  17.  PSTiTiov  TOB  D18OHABGB  — 1.  Petition  by  Debtor.— 
e.  Consent  of  Creditors  —  (i)  In  GeneraL  —  See  note  3. 
IS.  (3)  Affidavit  of  Consenting  Creditors.  —  See  note  i. 
14.  8.  Petition  by  Creditors  —  a.  In  General.  —  See  note  3. 

8.    1.  Chicago,  etc.,  R.  Co.  v.  Kea-  petition,  and  the  fact  that  the  insolvent 

ney,  159  Ind.  72,  quoting  11  Encyc.  op  after    removing    from   the  state  con- 

Pl.  and  Pr.  3.  tinned  to  do  business  there  through  an 

4«    1.  See  Thorp  v.  Porter,  70  Vt.  570.  agent  and  committed  acts  of  insolvency 

9«    i.  Value.  —  The  Insolvenc/'Omrt  there  within  ninetjr  days  will  not  alter 

has  sole  original  jurisdiction  over  the  the  rule.     Thorp  v.  Porter,  70  Vt.  570. 

distribution  of  funds  in  the  hands  of  an  11.    S.  Two-thiida  of  Crtditon  Knst 

assignee  in  insolvency,  and  the  Su-  Ososoiit.  —  Duerv.  Hunt,  41  N.  Y.  App. 

preme  Court  has  neither  original  nor  Div.  581,  wherein  the  doctrine  of  the 

concurrent   jurisdiction.      Castner    v.  original  note  was  sustained. 

Twiichell-Champlin  Co.,  91  Me.  524.  Twsnffldimt    Gonsent.  —   A    consent 

Maiiaehnitts.  —  Chad  wick    v.    Old  signed  by  certain  persons  as  next  of 

Colony  R.  Co.,  171  Mass.  239;  Holder  kin  and  by  one  as  attorney  in  fact,  but 

V.  Hillson,  170  Mass.  466.  without  proof  that  he  was  an  attorney 

6.    4.  A  Writ  of  Prohibition  in  the  in  fact,  or  that  he  had  authority  to  sign 

Sapreme  Court  will  lie  to  restrain  the  the  petition  or  that  the  petitioner  had 

Superior  Court  from  making  a  decree  acquired    any    title    to    the    demand 

of  insolvency  in  the  absence  of  a  bond  against  the  insolvent  debtor,  is  Insuffi- 

by  the  petitioning  creditors  and  over  cient.     Duer  v.  Hunt,  41  N.  Y.  App. 

the  specified  objection  that  no    bond  Div.  581. 

was  given  and  without  a  waiver  there-  13,    1.  An  Affidavit  Hgnod  by  One  at 

of,  as  this  excess  of  jurisdiction  Is  one  an  Attorney  in  Faet  where  there  is  00 

for  which  an  appeal  is  an  inadequate  proof  that  he  was  in  fact  such  attomev 

remedy.    Anderson  v.  Superior   Ct.,  is  insufficient.    Duer  v.  Hunt.  41  N.Y. 

133  Cal.  216.  App.  Div.  581. 

Y.  3.  In  Oalilbmia  an  unverified  Twsnffldont  Statemont  of  Onrand  and 
petition  cannot  form  the  basis  of  the  Ooniidoration.  —  An  affidavit  by  an  as- 
proceeding,  for  the  requirement  of  signee  alleging  payment  of  '*  full  con- 
verification  is  essentially  jurisdictional,  sideration,"  but  failing  to  state  the 
Matter  of  Visalia  City  Water  Co.,  119  sum  "  actually  and  in  good  faith  paid 
Cal.  561.  for  the  debt,"  as  re<^uired  by  Code  Civ. 

8,    1.  In  Yormont  courts  of  insolvency  Pro.  N.  Y.,  §  2160,  is  insufficient.    Duer 

have  no  jurisdiction  over  an  insolvent  v.  Hunt,  41  N.  Y.  App.  Div.  581. 

who  was   a   nonresident    more    than  14.    3.   Oalitenia  —  ShaiUd  Show 

ninety  days  prior  to  the  filing  of  the  Petitum  by  Five  Creditors.  ^  See  In  n 
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15.  See  note  2. 

1 6.  ▼•riflMLtimu  —  See  note  2. 

b.  Amendment.  —  See  note  4. 

17.  d.  Bond.  —  See  note  3. 

30.  IZ.  Opposnro  Dibtob's  BisoHABes  —  1.  In  GentnL  —  See 
note  I. 

SO.  2.  Time  of  Bntering  OppoiitioiL  —  See  note  i. 

SSI.  X.  D18OHABGB  —  2.  Effect  of  Biscliarge  —  a.  In  General. 
—  See  note  4. 

Whipple.   129  Cal.  426;    Anderson  v.  filed  a  number  of  specifications  of  ihe 

Superior  Ct.,  122  Cal.  216;  Matter  of  grounds  of  opposition  to  the  discharge 

VIsalla  City  Water  Co..  119  Cal.  561.  of  an  insolvent,  of  which  several  were 

19.    3.   Bnfieiont   Petition  —   Ca/i^  struck  out  by  the  court  as  irrelevant 

fornia,  —  A   petition   which    fails    to  and  others  were  held  to  be  subject  to 

allege  that  the  debtor  did  the  acts  "be-  demurrer  for  uncertainty,  but  some  of 

ing  insolvent,**  and  which  further  fails  the  specifications  were  not  answered 

to  show  the  time  when  the  transfer  was  by  the  insolvent,  and  the  facts  stated 

made,   the    person    to  whom    it  was  in   either  of  them  were  sulBcient  to 

made,  or  the  property  assigned,  is  in-  deprive  the  insolvent  of  his  right  to  a 

sufficient  and  demurrable.     Matter  of  discharge,  it  was  held  that  the  court 

Mealy,    127    Cal.    103,    distinguishing  had  no  authority  to  grant  a  discharge 

Matter  of  Patton,  no  Cal.  33,  stated  until  after  the  insolvent  had  filed  a 

in   the  original  note,  and    Matter  of  verified  answer  thereto  and  the  court 

Close,  106  Cal.  574.  had  determined  that  the  ground  of  op- 

16*    9.  See  Matter  of  Visalia  City  position  did  not  exist.    Matter  of  Rich, 

Water  Co.,  119  Cal.  561.  as  to  what  129  Cal.  494. 

constit  utes  sufficient  verification  under  Failure  te  Keep  Books  of  Aooonat.  —  An 

the  California  statute.  averment  by  a  creditor  *'  upon  infor- 

4.  An  Unveriftod  Petition  cannot  be  mation  and  tielief,*'  in  oppcMition  to  a 

the  basis  of  an  amendment  under  sec-  debtor's  petition  for  a  discharge,  that 

tion  9  of  the  California  Insolvent  Act.  the  insolvent  had  not  kept  **  proper** 

Matter  of  Visalia  City  Water  Co.,  119  books  of  account,  without  specitying 

Cal.  561.  or  showing  any  defects  in  the  mode  in 

Yerifloatioii   by  Original  Gredltora. —  which  they  had  been  kept,  is  insufficient 

The  amended  petition  must  be  verified  to  defeat  the  application.    Matter  of 

by    three    of    the    original    creditors,  Clark,  128  Cal.  147. 

though  it  is  not  necessary  that  it  be  An  AlBdavit  of  a  Debtor  for  a  IMioharft, 

verified   by  the    same    creditors  who  although  not  a  formal  answer  to  the 

verified  the  original.    In  re  Whipple,  opposition,  may  be  in  fact  a  denial  of 

129  Cal.  426;   Matter  of  Visalia  City  its  allegations  and  capable  of  being  so 

Water  Co.,  119  Cal.  561.     See  also  An-  regarded  by  the  creditor;  and  where 

derson  v.  Superior  Ct.,  122  Cal  216.  the  creditor  offers  evidence  in  support 

17.    8,  The  California  Ineolvoney  Aet  of  the  opposition  to  the  discharge  the 

contemplates  the  filing  of  a  bond  with  court  has  jurisdiction  to  hear  the  ap- 

two  sureties  and  all  the  petitioning  plication.   Matter  of  Clark,  128  Cai.  147. 

creditors   as    principals.      Matter    of  90.    1.  Tho  Lonisiana  Statato  provid- 

Mealy,  127  Cal.  103;  Matter  of  Visalia  ing  that  a  creditor  who  proposes  to 

City  Water  Co.,  119  Cal.  561.  charge  fraud  against  his  debtor  shall 

Waiver  irf  Ol^oetions  fbr  Vailuo  to  Bilo  do  so  within  the  ten  days  next  follow- 

Bond.  —  Where  a  debtor  in  an  amended  ing  the  meeting  of  the  creditors  fixes 

petition  for  discharge  objected  to  the  only  the  limit  of  time  beyond  which  he 

form  of  the  bond  and  the  sufficiency  of  may  not  do  so,  but  a  creditor  may  op- 

the  sureties  in  the  original  petition  for  pose  a  frandulent  surrender  any  time 

a  discharge,  it  was  held  that  this  con-  from  its  first  appearance  in  court  to 

stituted  a  waiver  of  objections  to  the  within  ten  days   next   following  the 

failure  to  file  a  bond  under  the  amended  meeting  of  the  creditors.    Cappel  v. 

petition.    In  r/ Clarke,  125  Cal.  393.  His  Creditors,  50  La.  Ann.  318. 

20«    1.  Oallfl»mia->  Debtor's  Answer  8d.    4.  A  IHoohargo  ia  Toluluy  Pke* 

Xwt  Bo  Ym^M.^  Where  a  creditor  ooodiago  by  the  insolvent,  though  It 
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SS.  XL  XMPSAOHiHe  BiBGHABQB  —  1.  In  GtneraL  —  See  note  i. 
S5.  2.   How  Impeached  —  b.  Collateral  Attack  —  (i)  In 

Action  —  Jnrlidiotioiial  DafMte.  —  See  note  I. 

37.  Xn.  DI80HAB6E  A8  DSPEH8E  —  1.  How  Set  XTp  —  b.  When 
No  Opportunity  for  Pleading.  —  See  note  \. 
S8.  2.  Form  of  Plea.  —  See  note  i. 

40.  ZI7.  8inT8  BT  AS8IQVEB,  TEtrSTEE,  OE  BEOEIVEE  —  AutiMfltJ 
to  806.  —  See  note  4. 

43.  X7.  Appeals  —  I.  Who  Kay  Appeal  —  See  note  i. 

2.  When  Appeal  Lies  —  a.  In  General.  —  See  note  3. 

44.  3.  Time  of  Altering  Appeal  —  See  note  2. 

49.  4.  Prooeedings  on  Appeal — a.  In  General  —  PMnmyttai. 
—  See  note  2. 

b.  What  Considered.  —  See  note  3. 

might  be  pleaded  in  bar,  will  not  de-  of  tlie  other  asslgoee  sufficiently  ap- 
prise the  court  of  jurisdiction  in  in-  pears  of  record.     Paul  v,  Costello,  177 
voluntary  proceeJings  by  the  creditors.  Mass.  580. 
In  re  Clarke,  125  Cal.  393.  8.  Maine.  —  An  Attorney s  Claim  for 

83*    1.  A  Creditor  Who  Has  Aoeeptod  Services  rendered  to  the  assignee  which 

a  DiTidend  in  insolvency  proceedings  was  disallowed  by  the  insolvency  court 

cannot  be  heard  to  impeach  the  dis-  is  not  a  claim  against  the  estate  from 

charge  of  the  insolvent.     Boston  Nat.  which  an  appeal  will  lie.    Traftoo,  ap- 

Bank  v,  Hammond,  ai  Wash.  158.  pellanc,  94  Me.  579. 

3ft*    1.  The  l>ooree  of  a  Court  of  Com-  Xaasaehtuietts.  —  On   a   Petition  for 

potent  Jnrisdietion  discharging  a4>etiLion  Annulling  a  Discharge  a  decree  of  the 

in  insolvency  proceedings  cannot  be  insolvency  court  is  not  appealable  to 

set  aside  by  a  court  of  concurrent  juris-  the  Superior  Court.     Pierce  c^.  Keene, 

diction  nor  collaterally  attacked  in  an  173  Mass.  431. 

action  by  a  creditor  upon  a  promissory  Ttrmott.  —  The  appeal  allowed  by 

note  which  was  due  prior  to  the  insti-  Stat.  Vt.  (1894),  g§  3136,  2137,  to  the 

ttttion  of  insolvency  proceedings  and  Court  of  Chancery  from  the  decree  of 

had  been  presented  to  the  assignee  of  the  Court  of  Insolvency  granting  or 

the  insolvent  estate.    J.I.  Case  Thresh-  refusing  a  discharge  carries  with  it  the 

ing    Mach.    Col.   v.   Sires,   21   Wash,  right  to  an  appeal  from  the  Court  of 

322.  Chancery  to  the  Supreme  Court.    Re 

37.    1.  DIsohargoAftor  Judgment  Bob-  Chapman,  71  Vt.  368. 

d^fod.  —  Paterson  v.  Smith.  72  Vt.  288.  44*    9.  Matter  of  Sullivan,  139  Cal. 

88,    1.  Bradbury  v.  Tarbox,  95  Me.  257,  holding  that  an  appeal  byanoppo- 

519,  wherein  it  was  held  that  a  special  sition  creditor  within  sixty  days  from 

plea  in   bar  setting  up   a    discharge  a  final  order  and  certificate  of  discharge 

which  fails  to  allege  distinctly  that  the  is  timely,  notwithstanding  the  fact  that 

debt  was  not  created  by  fraud  or  for  a  minute  order  discharging  the  debtor 

necessaries,  but  simply  alleges    that  had  been  entered  a  year  previously; 

the  debt  sued  for  Is  not  a  debt  excepted  Tuttle  v,  Fletcher,  93  Me.  249,  holding 

from  the  operation  of  the  discharge,  is  that  the  appeal  must  be  entered  on  Che 

demurrable  as  stating  a    mere   con-  first  day  of  the  next  term  of  the  court, 

elusion.  45,    9.  PresnmptioB  of  BnflLoiont  BTi* 

40«    4.  CotiAod  Copy  of  Awlgnmont  donoe.  ^  See  Stout  v.  Quinn,    o    Pa. 

GonelvslTO  ETidoneo.  —  Riego  t/.  Foster,  Super.  Ct.  \i^^  folhwir^  Owen's  Pe- 

135  Cal.  178.  titlon,  140  Pa.  St.  565,  cited  in  the 

Bond.  ^  In  the  absence  of  a  special  original  note  and  holding,  where  the 

demurrer  it  will  be  presumed  that  the  petition  was  dismissed  by  the  lower 

assignee  duly  qualined  and  gave  the  court,  that  the  evidence  would  be  pre- 

bond  required  by  statute.    Farnsworth  sumed  to  be  insufficient. 

V.  Stttro,  136  Cal.  241.  S.  Otjootions  that  the  Bond  Is  IntnA- 

43«    1.  One  of  Two  Aasignoeo  in  In-  eiently  ttgnod  cannot  be  raised  for  the 

■d^vney  may  appeal    from  an  order  first  time  on  appeal.    Matter  of  Mealy, 

granting  n  discharge  where  the  dissent  127  Cal.  103. 
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INSTRUCTIONS. 

(t%.  I.  DlfXllTiOV.  —  See  note  2. 

57.  m.  PBO?nroB  of  Covbt  avd  Jvbt  —  1.  auMttou  of  Law 
fur  Court  —  See  notes  3,  4. 

S8«  See  note  i. 

2.  ftoMtioni  of  Taot  for  Jury.  —  See  note  2. 

09.  S.  Powor  or  Bight  of  Jnriet  to  Judge  Law  —  a.  In  Civil 
Cases.  — See  note  4. 

0O»  CkftTfiBf  Jury  to  Xtftrd  XmtnietiaBi.  —  See  note  6. 

64»  d.  In  Criminal  Cases  — (2)  In  America  —  {tt)  ftt  itimmw 

I«w  —  4M.  Vww  THAT  Jury  Must  Follow  Instructions.  —  See  note  2. 

CO*  CkftTfiBf  Jury  to  Bifiurd  or  Disrogwd  Xnttmetioiif.  —  See  note  3. 

08*  (b)  Undor  Orgmaio  miA  Statutory  Proriiloiii  PooloriBg  Juloo  J«dg«i  of 
I«w  ia  Orlaiaftl  Oaioi  —  M,  Rule  in  Indiana,  Maryland,  Ilunois,  and 
Connecticut  —  Yitw  that  Jury  Kay  Disrogard  Isitmotioai.  — -  See  notes  2, 4. 

60*  Kow  Jury  lostmotod  Whoro  TUs  Tlow  Proralli.  —  See  note  2. 

Voiinity  te  Ghargiag  Wlioro  This  Tlow  ProTaiU.  —  See  notes  4,  5. 

71*  cc.  Rule  in  Georgia,  Louisiana,  and  Massachusetts.  —  See  note  5. 

T*.  See  note  3. 

78.  4.  Conftmotion  of  Writingi  — n.  Writings  Which  Re- 
quire No  Explanation  — (i)  Statemtnt  of  Rule. — See  note  i. 

M.    %,  Halnsworth   v.    State,    136  jurors  are  the  judges  of  the  law  aa  well 

Ala.  13,  citing  xi  Encyc.  of  Pl.  and  as  the  facts,  under  the  direction  of  the 

Pr.  56.  court,  and  where  the  law  is  not  auffi- 

n.    S.  Bliidiiif  daoitlOBSof  Lawaad  dently  and  accurately  charged,  it  is 

fbot  —  h  is  error  for  the  court  to  leave  reversible  error  to  fail  so  to  instruct, 

to  the  jury  to  determine  what  part  of  •••  S.  State  v.  Powell,  109  La.  797. 

the  testimony  of  a  witness  consista  of  M«    S.  Compare   Chicago,  etc.,   Rl 

statements  of  fact  and  what  of  mere  Co.  r.  Stoneclpher,  90  111.  App.  511; 

conclusions.  Chicago  Trust,  etc.,  Banlc  West  Chicago  St.  R.  Co.  v.  Shannon. 

V.  Landfield,  73  111.  App.  173.  106  111.  App.  120. 

4.  SherriU  v.  Sute,  136  Ala.  3;  Tanrer  4.  Guy  v.  State,  ifo  Md.  699. 

V,  State,  137   Ala.   39;   Tomplcins  v,  69.    9.  Reddish  v.   People,  84  III 

Montgomery,   133  Cal.  219;    Reld  v.  App.  509. 

Anderson,   13  App.  Cas.  (D.  C.)  30;  4.  Guy  v.  State,  96  Md.  699. 

Walter  v.  Victor  G.  Bloede  Co.,  94  Md.  i.  Bloom  v,  Sute,  155  Ind.  sga. 

80;  New  Yorlc,  etc.,  R.  Co.  v.  Jones,  94  71,    5.  Berry  9,  Sute,  los  Ga«  683. 

Md.  34.  Y9.    8.  Compan  Sute  v.  Powell,  109 

M.    1.  Hannison  v,  Fleming,  105  La.  737. 

Ill  App.  43.  78.    1.  Williamsoa  v.  North.  P»c 

t.  EStrella  Vineyard  Co.  v,  Butler,  Lumber  Co.,  38  Or^fon  s^o  [nAW  11 

135  Cal.  333;  Archer  v.  U.  S.,  9  Okla.  Encyc.  of  Pl.  and  Pa.  78  «/irf.];  Ford 

569.  V,  Dyer,  148  Mo.  s*B;  Smith  v.  Sofver- 

M*    i.  Moore  v.  Hinkle,  151  Ind.  eign  Camp,  etc.,  179  Mo.  119. 

343.  Koaatng  of  Ahhrovlatloa.  —  It  to  the 

##•    6.  Hyde  9.  Swanton,  73  Vt.  343.  province  of  the  court  to  interpret  the 

#4*    %.  See  Ford  v.  Sute,  lox  Tenn.  meaning  of  an  abbreviation,  aa  need  in 

454,   wherein    it    was   held    that  the  a  document.    Sutev.  White,  ToVt.stS. 
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VoL  XL  INSTRUCTIONS.  81-»» 

81.  (4)  To    What    Writings    Rule    Applies  — QmL\xu^M.'-Sc^ 
note  3. 

Soadi.  —  See  note  4. 
8S.  othMT  Writings.  —  See  notes  7,  10. 
84«  See  notes  4,  5. 

88.  6.  Construction  of  Parol  Contracts.  —  See  note  i. 

89.  7.  Construction  of  Laws,  Ordinances,  Etc.  —  See  notes  5,  7. 

90.  rorsigB  Law.  —  See  note  7. 

91.  Legal  Sffeot  of  Law.  —  See  note  I. 

IV.  Xntadihg  Pboyivce  ot  Jubt  —  1.  Charging  on  Weight 
of  Evidence  —  ^.  Rule  that  Court  May  Express  Opinion  as 
TO  Weight  of  Evidence  —  (i)  Statement  of  Rule.  —  See  note  2. 
93.  See  note  i. 

91.    S.  Wellman  v,  Jones,  124  Ala.        Michigan,  —  Card    v.    Fowler,    130 

580;  Sexloa  V.  Barrie,  102  III.  App.  586.  Mich.  646.     But  see  Hine  v,  Commer- 

Wliere  Doeimitntary  ETidenoe  Const!-  cial  Bank,  119  Mich.  448;  Williams  v. 

tvtas  a  Clear  and  Unambignons  Contract,  West  Bay  City,  119  Mich.  395. 
it  is  the  duty  of  the  court  so  to  instruct        New  Jersey,  —  Foley  v.   Loughran, 

the  jury.     McCullough  v,  Armstrong,  60  N.  J.  L.  464,  477;  Camden,  etc.,  R. 

118  Ga.  424.  Co.  V.  Williams,  61  N.  J.  L.  646. 

4.   Berry    v.    Clark,    117    Ga.    964;        Pennsylvania,  —  Com.  v.  Van  Horn, 

Holmes  v.  Weinheimer,  66  S.  Car.  18;  188  Pa.  St.  143;   Com.  v,  Cornelly,  7 

Eddy  V,  Bosley,  (Tex.  Ciir.  App.  1903)  Pa.  Super.  Ct.  77;  McNeile  v.  Cridland, 

78  S.  W.  Rep.  565.  6  Pa.  Super.  Ct.  428;  Com.  v,  Winkel- 

83.    7.  A  Preliminary  Proof  of  Low  man,  12  Pa.  Super.  Ct.  497;  Springer 

should  be  construed  by  the  court,  and  v.  Sliver,  16  Pa.  Super.  Ct.  184;  Com. 

its  legal  effect  slated.    Schilansky  v,  v,    Zuern,    16    Pa.    Super.    Ct.    588; 

Merchants*,  etc.,    F.   Ins.  Co.,  (Del.  Com   v.  Warner,  13  Pa.  Super.  Ct.  461; 

1903)  55  Atl.  Rep.  1014.  Lewis  v,  Marlborough  Tp.,  13  Montg. 

10.  Dobbs  V.  Campbell,  10  Kan.  App.  Co.  L.  Rep.  (Pa.)  170. 
185.  dting  II  Encyc.  of  Pl.  and  Pr.         United    States.  —  Doyle    v,    Boston, 

Sietse^.  etc.,  R.  Co.,  82  Fed.   Rep.  869,  50  U. 

S4.    4.  Warrant   of  Arrest.  —  The  S.  App.  249;    Hart  v.   U.  S.,  84  Fed. 

validity  or  non validity  of  a  warrant  of  Rep.  799,  55  U.  S.  App.  479:  Fidelity 

arrest  is  a  question  for  the  court.    State  Mut.  L.  Assoc,  v.  Miller,  92  Fed.  Rep. 

V.  Yourex,  30  Wash.  611.  63,  34  C.  C.  A.  211;  Sommers  v.  Carbon 

6.  Libby  v,  Deake,  97  Me.  377.  Hill  Coal  Co.,  91  Fed.  Rep.  337;  Aer- 

98.    1.  Provinoe  of   Conrt.  — On  an  heart  v,  St.  Louis,  etc.,  R.  Co.,  (C.  C. 

issue  as  to  the  existence  of  a  contract  A.) 99  Fed.  Rep.  907;  Martin  v.  Hughes, 

of  renting,  the  court  should  instruct  98   Fed.   Rep.  556,  39   C.  C.  A.   160; 

the  jury  in  the  essentials  of  such  a  Vanarsdale  v.  Hax,  107  Fed.  Rep.  878, 

contract.     B0I12  v.   Miller,  64  S.   W.  47  C.  C.  A.  31;  Ching  v,  U,  S.,  (C.  C. 

Rep.  630,  23  Ky.  L.  Rep.  991.  A.)  118  Fed.  Rep.  538;  Freese  v.  Kemp- 


K  6.  Chaffee v.Aiken,57  S. Car. 507.  lay,  118  Fed.  Rep.  428,  55  C.  C.  A.  258: 

7.  Atchison,  etc.,  R.  Co.  v.  Anderson,  Kerr  v.  Modern  Woodmen  of  America, 

6  Kan.  App.  923,  50  Pac.  Rep.  603;  117  Fed.   Rep.  593,  54  C.  C.  A.  655; 

Richmond  v.  Gallego  Mills  Co.,  (Va.  Sebeck    v.     Plattdeutsche     Volksfest 

1903)45  S.  E.  Rep.  877;  Sadler  v,  Peo-  Verein,  (C.  C.  A.)  124  Fed.  Rep.  11; 

pies,  105  Fed.  Rep.  712.  Nome  Beach  Lighterage,  etc.,  Co.  v. 

90«    7.  Compare  State  v.  Whittle,  59  Munich  Assur.  Co.,  123  Fed.  Rep.  820; 

S.  Car.  297.  Treece  v,  American  Assoc.,  122  Fed. 

91*   1.  Bank  of  China,  etc.,  c^.  Morse,  Rep.  598,  58  C.  C.  A.  266;  Breese  v, 

44  N   Y.  App.  Div.  435.  U.  S.,  106  Fed.  Rep.  680,  45  C.  C.  A. 

%  Connecticut.  —  Stardevant's    Ap-  535. 
peal,  71  Conn.  392;  Scholfield  Gear,        93*    1.  Nyback c^.  Champagne  Lum- 

etcCo.  z/.  Scholfield,  71  Conn,  i;  State  ber  (3o.,  109  Fed.  Rep.  732,  48  C.  C. 

9.  Main,  75  Conn.  55.  A.  632. 
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94.  (2)  Necessity  of  Informing  Jury  that  Opinion  Is  Advisory 
Only.  —  bee  note  4. 
99.  (4)  Applications  of  Rule.  —  See  note  3. 
06.  See  notes  2,  4. 

•7.  c.  Rule  that  Court  Should  Not  Express  Opinion 
AS  TO  Weight  of  Evidence  — (i)  Statement  of  Rule.  —  See 
note  4. 

M.    4.  State  v.  Meaos,  95  Me.  364.  v.  Chestnut,  95  Mo.  App.  546;  Orschela 

laataaoM   of  Improper  Exprearion  of  v,  Scoit,  79  Mo.  App.  534;  RobanU  v. 

Opiaion.  —  A  statement  by  ihe  judge  in  Murphy,  75  Mo.  App.  39. 

his  char/^e  that  in  his  opinion  ii  is  the  Montana,  —  Stale    v,    Mahooey,    84 

duty  of  the  jury  to  convict  the  defend-  Mont.  281. 

ant  is  calculated  to  mislead  the  jurors,  South  Carolina,  —State  9.  Mitchell, 

who  may  construe  it  as  a  direction.  56  S.  Car.  524. 

Breese  v.  U.  S.,  108  Fed.  Rep.  804,48  TVx^j. —Hurst   v.  McMillan,  (Tex. 

C.  C.  A.  36.  Civ.  App.   1898)  47  S.   W.   Rep.  666; 

So  it  is  improper  to  tell  the  jurors  Galveston,   etc.,   R.  Co.  v,  Houston, 

that  in  the  opinion  of  the  court  ihey  (Tex.  Civ.  App.   1898)  48  S.  W.  Rep. 

would  not  be  justified  in  findinjc  a  cer-  539;  Gulf,  etc.,  R.  Co.  p.  Warner,  82 

tain  fact,  *'  because  the  evidence  on  Tex.   Civ.   App.    167;    Arismendis    v, 

that  question  is  ail  on  one  side."     Ny-  State,  41   Tex.  Crim.  374;   Qordill  v. 

back  V.  Champagne  Lumber  Co.,  109  Moere,   17  Tex.  Civ.  App.  817;  Short 

Fed.  Rep.  733,  48  C.  C.  A.  63a.  v.  Kelly,  (Tex.  Civ.  App.  1901)  6fl  S. 

M.    8,  Simmons    v.    Pennsylvania  W.  Rep.  944;  Smith  v.  Gulf,  etc.,  R. 

R.  Co.,  199  Pa.  St.  232.  Co.,  (Tex.  Civ.  App.   1901)  65  S.  W. 

•••    9.  Wills  V,  Hardcastle,  19  Pa.  Rep.  83;  Cleavinger  v.  State,  43  Tex. 

Super.  Ct.  525.  Crim.  273;  Harris  v.  State,  (Tex.  Ciim. 

4.  Brinton  v.  Walker,  15  Pa.  Super.  1901)  65  S.   W.  Rep.  921;  Renner  r. 

Ct.  449;  Watkins  v,  Moore,  192   Pa.  State,  43   Tex.  Crim.  347;   St.   Loois 

St.  an.  Southwestern   R.  Co.  p.  Smith,  (Tex* 

97.    4.  State  V.  Howard,  129  N.  Car.  Civ.  App.  1901)  63  S.  W.  Rep.   1064; 

6^2  {dissenting  op\n\OTi)\  State  t/.  Barry,  Dallas  Cotton  Mills  v.  Ashley,  (Tex« 

zi  N.  Dak.  428;  Payne  v.  McCormick  Civ.    App.    1901)  63  S.  W.  Rep.    160; 

Harvesting   Mach.   Co  ,  il  Okla.  318,  Texas,  etc.,  R.  Co.  v.  Durrett,  26  Tex* 

each  citin/i  11  Encyc.  of  Pl.  and  Pr.  Civ.  App.  268;  Fuicher  v.  White,  (Tex. 

97.    See  also  the  following  cases:  Civ.  App.    1900)   59  S.   W.  Rep.  628; 

Alabama,  —  Hal]  v.  State,   134  Ala.  Alien  v.  Frost,  31  1'ex.  Civ.  App.  232; 

90:  Georgia  Home  Ins.  Co.  v.  Allen,  Texas,  etc.,  R.  Co.  v.  Berry,  (Tex.  Civ. 

128  Ala.   451;   Collins    7.   State,    138  App.  1903)  72  S.  W.  Rep.  423:  Ballow  <r. 

Ala.  57.  State,  (Tex.  Crim.  1902)  69  S.  W.  Rep. 

California.  —  People  v.  Grimes,  132  513;  Chicago,   etc.,   R.  Co.  v.   Long, 

Cal.  30:  People  v.  Amaya,  134  Cal  531.  (Tex.  Civ.  App.  1903)  74  S.  W.  Rep.  59, 

Florida,  ^-  Barker  v.  State,  40  Fla.  writ  of  error  denied  (Tex.  1903)  75  S. 

X78.  W.   Rep.  483;  Brown  v.  Slate,  (Tex. 

Georgia,  *  Flanagan  v,  Scott,  T02  Ga.  Crim    1903)  76  S.  W.  Rep.  475. 

399*  IXDzler  V,  State,  116 Ga.  583;  Tiget  In  AlahMiia  the  court  may  charge  00 

V.  State,  no  Ga.  244.  the  effect  of  evidence  at  the  request  of 

Idaho,  —  Kroetch  v.  Empire  Milt  Co.,  the  parties.     Therefore  any  error  com- 

(Idaho  1903)  74  Pac.  Rep.  868.  mitted  by  so  charging  ex  mero  maim 

Illinois,  —  Franey  v.   Illinois  Cent,  will  be  cured  if  an  instruction  to  the 

R.  Co.,  104  III.  App.  499.  same  effect  is  subsequently  given  at 

Indiana,  —  Sutherlin    v.    State,   148  the  request  of  one  of  the  parlies.    GaU 

Ind.  695.  City  Shingle  Mfg.  Co.  v,  Boyles,  IS9 

Iowa,  —  Warfield  v,  Clark,  118  Iowa  Ala.  192.    But  see  Gayoor  v,  Loai»« 

69:  Carroll  v,  Chicago,  etc.,   R.  Co.,  vllle,  etc.,  R.  Co..  136  Ala.  244. 

(Iowa  1901)  84  N.  W.  Rep.  1035.  When  Hot  Bevorsiblo  Error.  —  In  CaU' 

Mississippi^  —  Ashford    v.   State,   81  fornia   where  an  instruction  on  the 

Miss.  414.  effect  of  evidence  correctly  states  a  rule 

Missouri,  —  Winter     v.     Supreme  of  law  applicable  to  the  evidence,  it  Is 

Lodge,  etc.,  96  Mo.  App.  i;  Wheeler  not  reversible  error  nnlett  teodlog  to 
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103»  See  note  i. 

Whan  Eult  It  TioUtad.  —  See  note  2. 
103»  Judge's  Panonal  Knawledge.  —  See  note  I. 

.     (2)  Applications  of  Rule  —  (a)  What  Art  ChurgM  oa  Wdf  kt  flf 
iTidmiM.  —  See  notes  2,  5. 

104.  See  notes  i,  5,  6,  8,  12,  14, 

105.  See  notes  i,  2,  3,  4,  5,  8. 

confate  or  mislead  the  jury.     People  BTidoioe   Undlspated.  —  A  requested 

V,  Farrington,  140  Cal.  656.  instruction   which  assumes  that    evi. 

103.    1.  See  Kirk  v.  Territory,  10  dence  of  a  certain  fact  is  undisputed, 

Okla.  46.  when  as  a  matter  of  fact  it  is  disputed, 

9.  Williams  v.   State,  60  Neb.  526  is  properly  refused.    Hester  v.  Fidelity, 

citini  11  Encyc,  of  Pl.  and  Pr,  102];  etc..  Co.,  78  Mo.  App.  505. 

loyd  V.  Rawl,  63  S.  Car.  219;  Sute  v,  lOft.    1.  See  Birmingham  Southern 

Allen,  45  W.  Va.  65.  R.  Co.  v,  Cnzzart,  133  Ala.  262;  Green 

108.    1.  Shafer  v.  Eau  Claire,  105  v.  Stale,  43  Fla.  556;  Acme  Brewing 

Wis.  239.  Co.  V.  Central  R.,  etc.,  Co.,  lis  Ca. 

%.  Hammond  v.  People,  199  111.  173.  494;  Kinyon  v,  Chicago,  etc.,  R.  Co., 

6.  Fincher  v.   People,  26  Colo.   169  118  Iowa  349;  State  v.  Lightfoot,  107 

[ciHnji  II  Encyc.  op  Pl.  and  Pr.  97  et  Iowa  344;  State  v.  Carter,  112  Iowa  15. 

s€q.]\  Bourqatn  v.  Bourquin,  no  Ga.  9.  tliat  the  E^idenee  Tends  to  Prorea 

440;  Merritt  r.  State,  107  Ga.  675.  particular  element  of  the  case  is  crrone- 

•troiig  and  Imsifltibls  GIrsiuiistaaoe.  —  ous  as  expressing  an  opinion    as   to 

It  has  been  held  to  be  error  to  charge  what  has  been   proved.     Stephens  v. 

that  facts  as  stated  are  **  strong  crimi-  Stale,  118  Ga.  762;  Nelson  v.  State,  43 

nating    circumstances."      Roberts    v.  Tex.  Crim.  553;  Cortez  v.  State,  <Tex. 

State,  (Wyo.  1902)  70  Pac.  Rep.  803.  Crim.  1903)  74  S.  W.  Rep.  907;  Cava- 

IM,    1.  Jones  v,  Warren,  (N.  Car.  ness  v.  State,  (Tex.  Crim.  1903)  74  S. 

I904)46S.  E.  Rep.740;  Earp  V.  Edging-  W.  Rep.  908;  Bennett  v.  Sute,  (Tex. 

ton,  107  Tenn.  23.  Crim.  1903)  75  S.  W.  Rep.  314;  Reese 

TkatSTidenooIi  Clear,  Strong,  aadOen-  v.  State,  (Tex.  Crim.  1902)  70  S.  W. 

▼iieiiig  should  not  be  charged.     Ray  Rep.  424;  Reese  v.  State,  (Tex.  Crim. 

V.  Long.  133  N.  Car.  891.  1902)  68  S.  W.  Rep.  283;    Hudson  v, 

i.  Republic  Iron,  etc.,  Co.  v.  Ohler,  State,  43  Tex.  Crim.  420;    Moore  v, 

(Ind.  1903)  68  N.  E.  Rep.  901.  State,  (Tex.  Crim.  1902)  68  S.  W.  Rep. 

i.  See  Yoacham  v.  McCurdy,  27  Tex.  279.     But  see  People  v,  Flannelly.  128 

Civ.  App.  183.  Cal.  83;  White  v.  State,  153  Ind.  689; 

§.    Providence    Gold-Min.    Co.     v,  Statev.Baughman,  iii  Iowa  71:  Lewis 

Thompson,  (Ariz.  1900)  60  Pac.  Rep.  v,  Norfolk,  etc.,  R.  Co.,  132  N.  Car.  382. 

874.  ^  Goes  to  Show.*'  —  That  certain  evi- 

is.  Mitchell    v.  State,  133  Ala.  65;  dence  "  goes  to  show  "  has  been  held 

Sanders  v.  State,  134  Ala.  74;  Martin  not  to  be  prejudicial.    People  v,  Wal- 

V.  State,  136  Ala.  32;  Van  Camp  Hard-  ker,  85  N.  V.  App.  Div.  556. 

ware,  etc.,  Co.  v,  O'Brien,  28  Ind.  App.  8.  Alabama  Lumber  Co.  v.  Keel,  125 

153;  Fuller  V.  New  York  F.   Ins.  Co,  Ala.  603;  Deal  </.  State,  136  Ala.  52: 

(Mass.  1903)67  N.  E.  Rep.  879;  Zibbell  Ficken  v,  Atlanta,  114  Ga.  970;  Hud- 

V,  Grand  Rapids,  129  Mich.  659,  8  De-  son  v.  Best,  104  Ga.  131;  Florida,  etc., 

troit  Leg.  N.  1120;  Cederson  v,  Oregon  R.  Co.  v,  Lucas,  no  Ga.  121:  Kinney 

R.,  etc.,  Co.,  38  Oregon  343.    See  also  v.  North  Carolina  R.  Co.,  122  N.  Car. 

State  V,  Armstrong,  167  Mo.  257.  961. 

14.  Barker  v.  State,   126   Ala.    83;  Charge  Intlaiating  that  Taot  Is  Proved. 

Winter  v.  State,  133  Ala.  176;  State  v,  —  To  the  same  effect  as  Missouri  Pac. 

Bige,  112  Iowa  433;  State  v.  Austin,  R.  Co.  c^.  Christman,  65  Tex.  369,  stated 

109  Iowa  118;  Jones  v,  McMillan,  129  in  the  original  note,  see  Gee  v.  State, 

Mich.  86,  8  Detroit  Leg.  N.  873;  Rich-  80  Miss.  285:    Kamp  v.  Coxe,  (Wis. 

ardson  v.  Dybedahl,  (S.  Dak.  1904)  98  1904)  99   N.  W.  Re^.  366.    See  also 

N.  W.  Rep.  164:  Missouri,  etc.,  R.  Co.  Potter  v.  State,  117  Ga.  693. 

V,  Meek,  (Tex.  Civ.  App.  1903)  75  S.  W.  4.  District  of  Columbia,  —  Brown  ». 

Rep.  317.    See  also  Weidman  r.  Symes.  Washington,  etc.,  R.  Co.,  11  App.  Gas. 

X16  Mich.  619.  (D.  C.)  37. 
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Georgia.  —  Alabama  Midland  R.  Co.  254;  Kirby  v.  Soutbern  R.  Co.,  63  S. 

V.  Goilford,  119  Ga.  533.  Car.  494;  St.  Louis  Soutb western  R. 

JlUnois.  —  West  Chicago  St.  R.  Co.  Co.  v.  Ball,  38  Tex.  Civ.  App.  387. 

V.  Winters,  107  111.  App.  331;  Cbicago,  8.    People  v.   Vereneseneckockock* 

etc.,  R.  Co.  V,   Pollock,   195   111.  156;  ho£f,  139  Cal.  497;  Owen  v.  Palmour, 

Pittsburg,  etc.,  R.  Co.  v.  Banfill,  306  iiz  Ga.  885;  Eastman  z^.  West  Chicago 

111.  553;  Swift  V.  Griffin,  109  111.  App.  St.  R.  Co.,  79  111.  App.  585;  Hope  v. 

414;  Nelson  r.  Knetiger,  109  III.  App.  West  Chicago  St.  R.  Co.,  83  111.  App. 

S96;  Pittsburgh,  etc.,  R.  Co.  v,  Moore.  311;  Barron  v.  Burke.  83  III.  App.  116; 

no  111.  App.  304;  Landon  v,  Chicago,  Shenkenberger  v.  State,  154  Ind.  630. 

etc.,  R.  Co.,  93  111.  App.  3r6.  Cireunstantial  and  Biraet  STidoM. — 

Kansas,  —  See  Honick  v.  Metropoli-  An  instruction  that  circumstantial  evi- 

tan  St.  R.  Co.,  66  Kan.  134.  dence  '*  is  often  more  reliable  than  the 

Nebraska.  —  Chicago,  etc.,  R.  Co.  v.  direct  testimony  of  eyewitnesses  "  has 

Krayenbuhl,  65  Neb.  889.  been  held  to  be  on  the  weight  of  evi- 

New  York,  —  Willis  v.  Metropolitan  dence,  and  erroneous.    State  v,  Mus- 

Sl.  R.  Co.,  63  N.  Y.  App.  Div.  333.  grave,  43  W.  Va.  673.    To  the  same 

South  Carolina,  —  Doolittle  v.  South-  effect  see  People  r.  O'Brien.  130  Cal. 

ern  R.  Co.,  63  S.  Car.  130;   Bodie  v,  i;  Hudson  v.  Best,  104  Ga.  131. 

Charleston,  etc.,  R.  Co.,  66  S.  Car.  303;  On  the  other  hand  it  has  been  held 

China  v,  Sumter,  51  S.  Car.  453;  Pick-  tp  be  proper  to  instruct  that  circum- 

ens  V,  South  Carolina,  etc.,  R.  Co.,  54  stantial  evidence  "  is  many  times  quite 

S.  Car.  498;  Jones  v.  Charleston,  etc.,  as  conclusive  in  its  convincing  power 

R.  Co.,  61  S.  Car.  556.  as  direct  and  positive  evidence  of  eye- 

TVjra/.  —  Bering  Mfg.  Co.  v.Femelat,  witnesses,"   Smith   v.  State,  6z   Neb. 

(Tex.  Civ.  App.  1904)  79  S.  W.  Rep.  396,  and  that  there  is  nothing  in  the 

869;  St.   Louis,  etc.,  R.  Co.   v.   Gill,  nature  of  circumstantial  evidence  that 

(Tex.  Civ.  App.   1900)  55  S.  W.  Rep.  renders  it  any  less  reliable  than  other 

386;  Citizens'  R.  Co.  v.   Holmes,   19  classes  of  evidence,  People  v.  Wilder. 

Tex.  Civ.  App.  866;  Peres  v.  San  An-  134 Cal.  183.    See  also  Berry  Will  Case, 

tonio,  etc.,  R.  Co.,  38  Tex.  Civ.  App.  93  Md.  560. 

355;  Missouri,  etc.,  R.  Co.  c'.  May  field,  106.    6.    Alabama.   —  Jackson    v. 

(Tex.  Civ.  App.  1903)  68  S.  W.  Rep.  Sute,  136  Ala.  33;  Deal  v.  Stale,  136 

807;   Houston,   etc.,  R.  Co.  v.  Moss,  Ala.  53;    McWhorter  v,   Bluthentbal, 

(Tex.  Civ.  App.  1901)63  S.  W.  Rep.  894;  136  Ala.   568;  Louisville,  etc.,  R.  Co. 

Galveston,  etc.,  R.  Co.  er.  Karrer,  (Tex.  v.  Lancaster,   131  Ala.  471;  Marbnry 

Civ.  App.   1903)  70  S.  W.   Rep.   338.  Lumber  Co.  v.  Westbrook.   131  Ala. 

See  also  Houston  Electric  Co.  v.  Nel-  179;  Withers  v.  Sute,  117  Ala.  89;  U. 

son,  (Tex.  Civ.  App.  1903)  77  S.  W.  S.  Life  Ins.  Co.  v.  Lesser,  136  Ala.  568; 

Rep.  978.  Fiost  V.   State,  I84  Ala.  85;  Frost  v. 

But  see  Graybill  v.  Chicago,  etc.,  R.  State,  134  Ala.  71;  Bomar  v.  Rosser,  133 

Co.,  113  Iowa  738.  Ala.  641;  Keller  v.  Slate,  133  Ala.  94; 

Yitftfti^^ —  It  is  error  to  charge  that  Thompson  v.  State,  133  Ala.  13;  Mad- 

the  fact  of  injury  \%  prima  facie  t^u  dox  v.  State,   I33  Ala.  no;  Alabama 

dence  of  negligence,  and,  in  the  ab-  Midland  R.  Co.  v.  Thompson,  134  Ala. 

sence  of  rebutting  evidence  sufficient  333;  Jacobio.  Sute,  133  Ala.  i;  Vaughn 

to  overcome  such /riMa/7r»#  case,  will  v.  State,  130  Ala.  18:  Carter  v.  Fulg- 

render  the  defendant  liable  for  the  in-  ham,  134  Ala.  338;   Rambo  v.  State, 

jury.    St.  Louis  Southwestern  Co.  v.  134  Ala.  71;  Barnes  v.  State.  134  Ala. 

Parks,  (Tex.  1903)  76  S.  W.  Rep.  740.  36;  Bessemer  Liquor  Co.  v.  Tillman, 

VagligSBM  as  Matter  of  Law.  —  See  (Ala.  1904)  36  So.  Rep.  40;  Stevens  v. 

Florida  Cent.,  etc.,  R.  Co.  v.Foxworth,  Slate,  138  Ala.  71;  Bohlman  v.  Sute, 

41  Ha.  I.  135  Ala.  45. 

1M«    6.  Savannah,  etc.,  R.  Co.  v,  AV^ajia.  —  Chicago,  etc.,  R.  Co.  v, 

Flaherty,  no  Ga.  335;   Chicago,  etc.,  Sporer,  (Neb.  1903)94  N.  W.  Rep.  991; 

R    Co.  V.  Appell,   108   111.   App.  516;  Nebraska  Mercantile  Mot.  Ins.  Co.  v. 

f^dtimore.  etc  ,  R.  Co.  v.  Mullen,  108  Sasek.  64  Neb.  17. 

Ill   App.  637:  Gruenendahl  r.  Consoli-  North   Carolina.— -Evtrttt  v.    Rlch- 

daied  Coal  Co.,  108  111.  App.  644;  Pitts-  mond,  etc.,  R.  Co.,  I3i  N.  Car.   519; 

burg,  etc.,  R.  Co.  V.  Robson,  304  111.  Kinney  v.  North  Carolina  R.  Co.,  iM 
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108.  (b)  Whftt  Are  Vot  OhargM  oa  Weight  of  Bride&ee.  —  See  note  4. 

109«  See  notes  6,  7,  8. 

110«  See  notes  3,  8. 

1 14«  (3)  Expressing  Opinion  by  Interrogatories  to  Jury,  —  See 
note  I. 

IIS.  (4)  Intimation  of  Opinion   Otherwise  than  by  Express 
Instruction  —  With  Thli  Szoeption.  —  See  note  2. 

1 1  #•  (5)  Effect  of  Subsequent  Charge  Leaving  Question  to  Jury, 
—  See  notes  2,  3. 

8.  What  May  Be  Assnined  in  Inetruotions  and  Baqueitt  — 
a.  Assumption  of  Matters  in  Controversy  — (i)  Statement 
of  Rule.  —  See  note  5. 

N.  Car.  g6i;  Norton  v.  North  Carolina  mlngs,   123  Cal.   269;    Carr  v.  State, 

R.  Co  ,  122  N.  Car.  910.  (Fla.   1903)  34  So.  Rep.  892;  State  v, 

Pennsylvama,  -*  H.  B.  ClaBin  Co.  v.  Means,  95  Me.  364;  King  v.  King,  155 

Querns,  15  Pa.  Saper.  Ct.  464.  Mo.  406. 

STen  Where  there  le  Vo  Oeniliet  in  the  114.    1.  Hall  v.  State,  134  Ala.  oo; 

evidence,  it  is  error  for  the  court  to  Davis  v.  Dregne,  (Wis.  1903)  97  N.  W. 

instruct  the  jurors  that  if  they  believe  Rep.  512. 

the  evidence  they  must  find  the  de-  lift*    2.  The  Trial  Judge  Amid  Take 

fendant  guilty.    Townsend   v.   State,  Great  Oare  not  to  give  any  intimation 

137  Ala  91.  of  his  opinion  of  the  prisoner,  his  coun- 
Whea  Votlmpreper.  —  Where  the  only  sel,  or  his  case.    Mathis  v.  State,  (Fla. 

testimony  on  the  disputed  question  is  1903)  34  So.  Rep.  287.    See  also  State 

that  of  the  two  parties,  an  instruction  v.  Shuff,  (Idaho  1903)  72  Pac.  Rep.  664. 

to  find  for  the  defendant  if  the  jurors  116*    S.  Fincher  v.  People,  26  Colo, 

believe  his  testimony  is  not  improper.  169;  In  re  Knox,  (Iowa  1904)  98  N.  W. 

Lavioletle  v,  Alberts,  126  Mich.  96,  7  Rep.  468;  State  v.  Barry,  11  N.  Dak. 

Detroit  Leg.  N.  723.  428;  Galveston,  etc.,  R.  Co.  v.  English, 

106.    7.  See   Perry  State  Bank  v.  (Tex.  Civ.  App.  1900)  59  S.  W.   Rep. 

EUedge,  109  111.  App.  183.  626;  Missouri,  etc.,  R.  Co.  v.  Meek, 

109.  i.  State  V,  Whittle,  59  S.  Car.  (Tex.  Civ.  App.   1903)  75  S.  W.  Rep. 
297.  317;  Gilmore  v,  Seattle,  etc.,  R.  Co., 

Initaaoe.  —  See  Sims  v.  Southern  R.  29  Wash.  150. 

Co.,  59  S.  Car.  246,  approving  Pritchett  S.  State  v.  Barry,  11  N.  Dak.  428. 

V.  Overman,  3  Greene  (Iowa)  531,  stated  6.  Alabama,  —  Hall  v.  State,  134  Ala. 

in  the  original  note.  90;  Hall  v.  Slate,  130  Ala.  45;  Bates 

1<M^.    6.  Coombs  v.  Mason,  97  Me.  v.  Harte,  124  Ala.  427;    Wellman  v, 

270.  Jones,  124  Ala.  580. 

7.  Haskell    v.    Cape    Ann    Anchor  California,  —  People  v.  Matthai,  Z35 
Works,  178  Mass.  485.  Cal.  442. 

8.  Stating  Beoolleotieii  of  Bvidenoe.  —  Florida,  —  Florida  Cent.,  etc.,  R.  Co. 
Compare  State  v.  Hyde,  20  Wash.  234.  v.  Foxworth,  41  Fla.  i. 

Miistatement  ttf   Faet  —  Jameson  v,  Georgia,  —  Crawford    v.    State,    117 

Weld,  93  Me.  345.  Ga.  247. 

110.  S.  Emrich  V.Gilbert  Mfg.  Co.,  Illinois,  —  Allmendinger  v,   McHie, 

138  Ala.  316;  Barron  v,  Barron,  122  189  111.  308;  Hellyer  v.  People,  186  111. 
Ala.  194,  Woodbury  v,  Evans,  122  N.  550;  Healy  v.  People,  177  III.  306; 
Car.  779.  Compare  Wall  v.  State,  112  Webster  v.  Yorty,  194  III.  408;  Ander- 
Ga.  336,  holding  objectionable  an  in-  son  v.  Moore,  108  111.  App.  106;  Adams 
strnction:  "  If  you  believe  from  the  v,  Neu,  108  111.  App.  50;  Judd  v,  leen- 
evidence,  beyond  a  reasonable  doubt,  hart,  93  111.  App.  520;  Martin  v,  Leslie, 
that  Mr  O.  was  killed  and  that  this  93  111.  App.  44:  Hayes  v,  Wagner,  bq 
defendant  on  trial  was  the  man  that  111.  App.  390;  Arnold  v,  Lomicky.  76 
killed  him,  then  of  course  he  would  be  111.  App.  485:  Dearborn  Foundry  Co. 
guilty."  cf.   Reilly,  79  HL  App.  281;    Western 

8.  Southern  Bell  Telephone,  etc..  Co.  Union  Cold-Storage  Co.  v,  Ermeling, 

V,  Mayo,  134  Ala.  641 ;  People  v.  Cum-  73  111.  App.  394;  Mohr  v,  Kinnane,  8$ 
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Ittl.  See  notes  i,  2. 

Vot  Ourtd  by  iBttrttotioiii  Sataittiag  ftuattioa.  —  See  notes  3,  4. 
BAfttMl  Proptr.  —  See  note  5. 

III.  App.  447;  La  Salle  County  Carbon  1064;  Reed  v.  Western  Union  Tel.  Co., 

Coal  Co.  V.  Eastman,  99  111.  App.  495;  31  Tex.  Civ.  App.  116;  Lake  v.  Cope- 

Meyer    v.   Meyer,   86    111.   App.  417:  land.  31  Tex.  Civ.  App    358;  Texas, 

Chipps  V,   Baxton,   109  111.  App.  88;  etc.,  R.  Co.  v.  Berry.  (Tex.  Civ.  App. 

Shannon  V.  Swanson,  109  111.  App.  374;  1903)   73   S.  W.  Rep.  433;   St.  Loius 

Illinois  Steel  Co.  v.  McFadden,  196  111.  Southwestern  R.  Co.  v.  Sibley,  (Tex. 

344,  o^rmt'i^  98  III.  App.  296;  Rabber-  Civ.  App.   1902)  68    S.  W.   Rep.  516: 

mann  v,  Carroll,  207  111.  253.  Rapid  Transit  R.  Co.  v.  Lusk,  (Tex. 

/M^#M*  —  Huntingbnrghtf.  First,  22  Civ.  App.   1902)  66  S.  W.  Rep.  709; 

Ind.  App.  66.  Hord  v.  Gull,  etc.,  R.  <3o.,  (Tex.  Civ. 

Iowa,  —  Bauer  r.   Dubuque,  (Iowa  App.  1903)  76  S.  W.  Rep.  227;  St.  Louis 

1904)  98  N.  W.  Rep.  355;  Hulton  v.  Southwestern  R.  Co.  v.  Gentry,  (Tex. 

Doxsee,  116  Iowa  13.  Civ.  App.  1903)  74  S.  W.  Rep.    607; 

Kansas,  —  State  v,  Johnson,  6  Kan.  Northern  Texas  Traction  Co.  cr.  Peter- 

App.  119;  Mc Williams  r/.  Piper,  7  Kan.  man,  (Tex.  Civ.  App.  Z904)  80  S.  W. 

App.  289.  Rep.  535:  Western  Union  Tel.  Co.  v. 

Kentucky,  ^  Duff  v.  Com.,  68  S.  W.  Bowen,  (Tex.  Civ.  App.  1903)  76  S.  W. 

Rep.  390,  24  Ky.  L.  Rep.  aoi;  Hender-  Rep.  613;    White  v.  Epperson,  (To* 

son  (bounty  v,  Dixon,  63  S.  W.  Rep.  Civ.  App.  1903)  73  S.  W.  Rep.  851. 

756,  23  Ky.  L.  Rep.  1204;  Percifull  v,  Ftr^tiiui.  —  Lynchburg  v.  Wallace, 

Coleman,  72  S.  W.  Rep.  29,  24  Ky.  L.  95  Vll.  640. 

Rep.  1685.  West  Virginia,  —  State  v,  Dickey,  46 

Massachusetts.^VihxiBk^x  V,  Ballard,  W.  Va.  319. 

178  Mass.  584.  Wisconsin,  —  Byington    v,    Merrill, 

Mississippi,  —  Ellerbe    v,    Sute,    79  112  Wis.  21 1;    Bredlan  v.  Yotk,   1x5 

Miss.  10.  Wis.  554. 

Missouri,  —  Benne  v.  Miller,  149  Mo.  Untied  States,  —  Dolan  v.  U.  S.,  (C. 

328;  Sutef^.  Marsh,  171  Mo.  523;  Free-  C.  A.)  123  Fed.  Rep.  52. 

man  v.  Metropolitan  St.  R.  Co..  95  Mo.  191.    L  ItlsBmrtoIMrtet  a  T«akl 

App.  314;  Waters  v,  Kansas  City,  94  when  the  evidence  is  conflicting.    Mor- 

Mo.  App.  413;  Orscheln  v,  Scott,  79  ton  v,  Harvey,  57  Neb.  304. 

Mo.  App.  534;  Plummer  v,  Milan,  70  2.  Sanders  v,  Illinois  Cent.  R.  Co., 

Mo.  App.  599;  Evans  v.  Joplin,  76  Mo.  90  III.  App.  582;  Nelson  v,  Fehd,  203 

App.  20;  Blasland-Parcefs-jordan  Shoe  111.  120;  State  v.  Webb,  18  Utah  441. 

Co.  V.  Hicks,  70  Mo.  App.  301;  Kupfer-  S.  Lion  v,  Massillon  Bridge  Co.,  78 

schmid  v.  Southern  Electric  R.  Co.,  70  Mo.  App.  iii;  Morton  v.  Harvey,  57 

Mo.  App.  438;   State  v,  Bonner,  178  Neb.  304;  Jones  v.  State,  (Tex.  Crim. 

Mo.  424.  1903)  72  S.   W.   Rep.    845;    Marti    v, 

Montana,  —  Lawrence  v,   Westlake,  American  Smelling,  etc.,  Co.,  23  Utah 

28  Mont.  503.  52. 

New  York,  —  Griffin  v.  White,  32  N.  i.  Cook  v.  People,  177  lU.  146:  Beard 

Y.  App.  Div.  630,  52  N.  Y.  Supp.  807.  v.  State,  (Tex,  Crim.  1903)  71  S.  W. 

North    Carolina,  —  Ward    v,    Odell  Rep.  960;  Texas,  etc.,  R.  Co.  ».  Scott, 

Mfg.  Co.,  123  N.  Car.  248;  Bumgard-  30  Tex.  Civ.  App.  49i5;  Gulf,  etc..  R. 

ner  v.  Southern  R.  Co.,  132  N.  Car.  Co.  v.  Carter,  (Tex.  Civ.  App.  1902)  71 

438.  S.  W.  Rep.  73. 

Ohio,  —  Weller  v,  Sute,  10  Ohio  Cir.  6.  Alabama,  —  Pugh  v,  Sute,  133  Ala. 

Dec.  381,  19  Ohio  Cir.  Ct.  166.  i;  Mitchell  v.  State,  133  Ala.  65;  Wat- 

Oklahoma,  —  Kirk  v.  Territory,   10  kins  v.  State,  133  Ala.  88;  Cawley  v, 

Okla.  46.  Slate,  133  Ala.  128;  Gafford  v.  State, 

Texas,  —  St.  Louis  Southwestern  R.  122  Ala.  54;  Birmingham  R.,  etc.,  Co. 

Co.  V,  Casseday,  (Tex.  Civ.  App.  1898)  v,  Mullen.  138   Ala.  614;    Bomar   v, 

48  S.  W.  Rep.  6;  Halsey  v.  Bell.  (Tex.  Rosser,  123  Ala.  641. 

Civ.  App.  1901)  62  S.  W.  Rep.  1088;  California,  —  Rogers  v,   Manhattan 

Walker  v.  Nix,  25  Tex.  Civ.  App.  596;  L.  Ins.  Co.,  138  Cal.  285. 

St.  Louis  Southwestern  R.  Co.  v.  Smith,  Delaware,  —  Daniels  v.  State,  9  Penn. 

(Tex.  Civ.  App.  1901)  63  S.  W.  Rep.  (Del.)  586. 
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IttS.  See  notes  i,  2. 

197«  (3)   What  Is  Not  Assumption  —  Illustrated.  —  See  notes 

If  2,  3»  5- 
199.  ^.  Assumption  of  Matters  Not  in  Evidence. — 

See  note  i. 

/VM:!^.  —  Wallace  v.  State,  41  Fla*  v.  Hill,  (Neb.  1901)96  N.  W.  Rep.  158. 

547.  But  see  State  v.  Green,  (N.  Car.  1904) 

Georgia,  —  Central  of  Georgia  R.  Co.  46  S.  E.  Rep.  761. 

V,  Grad/,  113  Ga.  1045.  Xay  Be  Baaed  on   Partj'i  Theory  of 

///t/f^iV.  —  llllaots   Cent.    R.   Co.   v.  What  ETidenoe  Showi.  — See  Gulf,  etc., 

Anderson,  184  111.  394:  O* Flaherty  v.  R.  Co.  v.  Morgan,  26  Tex.  Civ.  App. 

Minn,  196  111.  304;  Beidler  v.  King,  378. 

108  111.  App.  23.  8.  Gordon  v,  Burris,  153  Mo.  323; 

y^au. -» Sample  v.  Rand,  112  Iowa  Fletcher  v.  Louisville,  etc.,  R.  Co.,  zoa 

616.  Tenn.  i;    Galveston,  etc.,    R.  Co.  v. 

JUmisiana,  —  State    v.    Hopkins,    50  Parvin,  27  Tex.  Civ.   App.  60.     But 

La.  Ann.  1171.  see  New  Jersey  Traction  Co.  v,  Gard- 

MiUne,  ^  Dudley  v.    Poland    Paper  ner,  60  N.  J.  L.  571. 

Co.,  90  Me.  357.  3.  Nashville,  etc.,  R.  Co.  v.  Norman, 

Marylattd,  —  Jacob  Tome    Institute  108  Tenn.  324.    See  also  International, 

V,  Crothers,  87  Md.  569;  Bonaparte  v.  etc.,  R.  Co.  r.  Locke.  (Tex.  Civ.  App. 

Thayer,  95  Mi.  548.  1902)  67  S.  W.  Rep.  1083. 

Massachusetts. '^^\i\\^   v,    McPher-  5.  Personal  Injuries  —  Actions  For. — 

■on,  183  Mass.   533:  Dolphin  v.  Plum  To  the  same  effect  as  Western  Union 

ley,  175  Miss.  304;  Packer  v,  Thomson-  Tel.  Co.  v,  Linn,  (Tex.  Civ.  App.  1893) 

Houston  Electric  Co.,  175  Miss.  496.  33  S.  W.  Rep.  895,  stated  in  the  original 

Michigan,  ^Steadmao  2/.  Keets.  139  note,  see  Golibart  v.  Sullivan,  30  Ind. 

Mich.  669,  8  Detroit  Leg.  N.  1117.  App.  428. 

Minnesota.  —  Burnett  v.  Great  North-  139.    1.  Dolan  v.  U.  S.,  (C.  C.  A.) 

ern  R.  Co.,  76  Minn.  461.  123  Fed.  Rep.  52,  quoting  11  Encyc.  op 

Missouri.  —  Connor  v.  Metropolitan  Pl.  and   Pr.   128,  129.    See  also  the 

L.  Ins.  Co..  78  Mo.  App.  131.  following  cases: 

Neviiiii.  —  State    v.    Buralli,   (Nev.  Alabama.  —  Birmingham    R.,    etc., 

1903)  71  Pac.  Rep.  532.  Co.  v.  City  Stable  Co.,  119  Ala.  615. 

North   Carolina.  —  Bradley   v.   Ohio  Georgia.  —  East,  etc.,  R.  Co.  v.  Wald- 

River,  etc..  R.  Co.,  126  N.  Car.  735.  rop.  114  Ga.  289. 

Ohio.  —  Northern    Ohio    R.    Co.   v.  Illinois.  —  Chicago,   etc.,   R,  Co.  v. 

Rigby,  69  Otiio  St.  184.  O'Leary,  102  111.  App.  665. 

Pennsylvania.  —  McHenry    v.    Bull-  Kansas.  —  State    v.    Shew,    8    Kan, 

fant,  307  Pa.  St.  15;  Weill ver  v.  Penn-  App.  679. 

aylvania  Canal  Co.,  33  Pa.  Super.  Ct.  Minnesota.  —  Lobdell    v.   Keene,   85 

79:   Braden  v.  Cook,    18   Pa.    Super.  Minn.  90. 

Ct.  156.  Missouri.  —  Waters  v.  Kansas  City, 

Texas.  —  Mundine  v.  Pauls,  38  Tex.  94  Mo  App.  413. 

Civ.   App.   46;    Harwell   v.    Southern  Nebraska.  —  Chicago,  etc.,  R.  Co.  v. 

Furniture  Co.,  (Tex.  Civ.    App.  1903)  Johnston,  (Neb.   1901)  95  N.  W.  Rep. 

75  S.  W.  Rep.  53;  Houston,  etc.,  R.  Co.  614;  Ottens  v.  Fred  Krug  Brewing  Co., 

V.  Bell.  (Tex  Civ.  App.  1903)  73  S.  W.  58  Neb.  331. 

Rep    56,  affirmed  (Tex.  1903)  75  S.  W.  New   York.  —  Suse   v.   Metropolitan 

Rep.  484.  St.  R.  Co.,  80  N.  Y.  App.   Div.  34; 

133.    1.  American    F.   Ins.   Co.   v.  Campbell  v.   Cayey,   59  N.   Y.   App. 

Landfare,  56  Neb.  483;  Chicago,  etc.,  Div.  631. 

R.  Co.  V.  Johnston,  (Neb.  1901)  95  N.  North  Carolina.  —  Willis  v.  Atlantic, 

W.  Rep.  614.  etc..  R.  Co.,  122  N.  Car.  905. 

2.  Kennard  v.  Grossman,  (Neb.  1903)  Texas.  —  Robbins  v.  Voss,  (Tex.  Civ. 

89  N.  W.  Rep   1035.  App.  1901)  64  S.  W.  Rep.  313;  Stacy  v. 

13T.    1.  Moody   v.   Alabama  G.  S.  Greenwade,  26  Tex.  Civ.  App.  377. 

R.  Co.,  134  Ala.  195;  Southern  Indiana  United   States.  —  Mohrenstecher    v. 

R.  Co.  V.  Peyton,  157  Ind.  690;  Had-  Westervelt,  (C.  C.  A.)  87  Fed.  Rep. 

lock  V.  Brooks,  178  Mass.  435 ;  Schmuck  157. 
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131«  FoMiblt  izlfttAM  of  neu.  —  See  note  i. 
Bafmal  Propor.  —  See  note  2. 

c.  Assumption  of  Matters  Which  Evidence  Shows 
Do  Not  Exist.  —  See  note  3. 

d.  Assumption  of  Matters  Admitted  by  Pleadings. 

—  See  notes  4,  5. 

e.  Assumption  of  Matters  Admitted  by  Parties.  — 

See  note  6. 

139.  See  note  i. 

g.  Assumption  of  Matters  Conclusively  Shown. 

—  See  note  4. 

1S1»    1.  McEIdon  v.  Patton,  (Neb.  that  there  U  no  evidence  of  a  certain 

1903)  93  N.  W.  Rep.  938;  Coyle  v.  Piits-  fact  when  there  is  such  evidence  is 

burg,  etc.,  R.  Co.,  18  Pa.  Super.  Ct.  235.  properly    refused.     Cnpps    v.    State, 

2.  Alabama.  ->  Louisville,    etc.,    R.  (Wis.  1903)  97  N.  W.  Rep.  afo. 

Co.  V.  York,  128  Ala.  305;  Sherrill  t/.  4.  Slate  v.  Holloway,  156  Mo.  223. 

Sute,  138  Ala.  3.  6.  Miles  v.  Walker,  (Neb.  1902)  92  N. 

Massachusetts.  —  Farwell  v.  Solomon,  W,  Rep.  1014. 

170  Mass.  457.  6.  Crossen  v.  G randy,  42  Oregon  282 

Nebraska,  —  South  Omaha  v.  Wrzen-  Uiting  11  Encyc.  of  Ft.  and  Pr.  131]; 

sinski,  (Neb.  1902)  92  N.  W.  Rep.  1045.  Central  of  Georgia  R.  Co.  v,  Johnston, 

New  York, —  Lawson  v.  Metropolitan  106  Ga.  130;  Bloom  v.  State,  155  Ind. 

St.   R.  Co.,  40  N.  Y.  App.  Div.  307;  292;  Colyer  v.  Missouri  Pac.  R.  Co.. 

Staats  9.  Byers,  68  N.  Y.  App.  Div.  634.  93  Mo.  App.   147;   Pisar  9.  Slate,  56 

Pennsylvania,   —    Karl    v.    Juniata  Neb.  455;  Cox  v,  Norfolk,  etc.,  R.  Co., 

County,  206  Pa.  St.  633.  126  N.  Car.  103;  State  c.  Crockett,  39 

%.  Alabama,  —  Southern    R.    Co.   v,  Oregon  76;  Bussey  v.  Charleston,  etc.. 

Reaves,   129  Ala.  457;  Georgia  Home  R.  Co..  52  S.  Car.  438. 

Ins.  Co.  r.  Allen,  128  Ala.  451;  South-  Error  to  Treat  Admittod  Ksett  as  fta 

ern  R.  Co.  v.  Lynn,  128  Ala.  297.  Inuo.  —  See    Scoggins    v.    State,    120 

Arkansas,  —  Cox   v.  State,  68   Ark.  Ala.  369. 

463.  139*    1.  Driver  V.  Sl  Francis  Levee 

California,  —  People  v.    Lem    Deo,  Dist.,  70  Ark.  358;  State  v.  McKnigbt, 

132  Cal.  199.  119  Iowa  79;  Brown  v.  Johnson,  (Tex. 
Georgia,  —  Walters  v,  Americus  Jew-  Civ.  App.  1903)  73  S.  W.  Rep.  49. 

elry,  etc.,  Co.,  114  Ga.  564;  Crummey  4.  Illinois  Cent.  R.  Co.  v.  King,  179 

V,  Beniley,  114  Ga.  746.  III.  91.  citing  11  Encyc.  op  Pl.  and  Pr. 

Illinois,  —  Farlow  r.  Camp  Point,  186  132.    See  also  the  following  cases: 

111.  256.  Arkansas,  —  McGee  v,  Smitherman, 

Indiana, — Citizens'   St.    R.   Co.    v,  69  Ark.  632. 

Hof  bauer,  23  Ind.  App.  614.  Colorado,  —  Komrs    v.    People,    31 

Michigan,  — June  v,  Labadie,  (Mich.  Colo.  212. 

IQ03)  92  N.  W.  Rep.  937,  9  Detroit  Leg.  Illinois,  —  Chicago    Screw    Co.    v, 

N.  541.  Weiss.  203  111.  536;  Chicago,  etc.,  R. 

Mississippi,  —  Ellerbe    v.    State.    79  Co.  v,  McDonnell,  194  111.  82;  Citizens* 

Miss.  10.  Ins.  Co.  v,  Stoddard,  99  111.  App.  469, 

Missouri,  —  O'Malley  v,  Lexington,  affirmed  197  111.  330. 

99  Mo.  App.  695 ;  Worley  v.  Hicks,  161  Indiana,  —  Van    Camp    Hardware, 

Mo.  340.  etc  ,  Co.  V,  O'Brien,  28  Ind.  App.  152: 

North  Carolina, —  Sossamon  v.  Cruse,  Braxton  v.  State,  157  Ind.  213. 

133  N.  Car.  470.  Missouri,  —  Ragan  v,  Kansas  City, 
TVjTAf.  —  Spiveyv.  State,  (Tex,  Crim.  etc.,  R.  Co.,  144  Mo.  623;  Weldon  v. 

1903)77  S.  W.  Rep.  444;  Clark  t/.  Clark,  Omaha,  etc.,  R  Co.,  93  Mo.  App.  668; 

21  Tex.  Civ.  App.  371:  Galveston,  etc.,  Schmidt  v,  St.  Louis  R.  Co..  163   Mo. 

R.  Co.  V,  Thompson,  (Tex.  Civ.  App.  645.     See  also  McLean  v,  Kansas  City, 

1898)  44  S.  W.  Rep.  8.  100  Mo.  App.  625. 

AftUBlug  Vonozittoiioo  of   Fact.  —  A  South  Carolina,  —  State  v.  Nickels, 

requested   instruction  which   assumes  65  S.  Car.  169. 
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193.  See  note  i. 
1S4«  See  notes  i,  3. 
1S«I«  See  note  2. 

Wlittre  Maraly  Vo  CloikiU«t«  —  See  note  4. 

186.  i.  Presumptions  on  Appeal.  —  See  note  i. 

133*    1.  Alabama,  —  Woods  v.  Mo-  court  may  assume  in  an  instruction 

ten,  C2Q  Ala.  228.  the  existence  of  a  collateral  fact,  estab- 

Cali/orma,  —  People  v*  Putman,  129  lished  by  uncontroverted  evidence,  in 

Cal.  258.  a  criminal  case.     Walsh  v.  State,  60 

Illinois^  —  Chicago  City  R.    Co.    v.  Neb.  loi. 

Carroll.  206  111.  318;  Chicago,  etc.,  R.  Falluis  of  SvidmiM.  —  Where  the  evi- 

Co.  7.  Tracef ,  109  111.  App.  563:  Grue-  dence  lotally  failed  to  establish  a  pur- 

nendahl  r.  Consolidated  Coal  Co..  108  chase,  as  claimed,  it  was  held  not  to 

111.  App.  644.  be  error  to  assume  that  there  was  no 

Iowa,  —  State   v,  Cunningham,  iii  sale.    Word    v.   Kennon,  (Tex.    Civ. 

Iowa  233.  App.  1903)  75  S.  W.  Rep.  334. 

Maim. — Toole  v,   Bearce,  91   Me.  134.    1.  Rose  v.  State,  117  Ala.  77: 

209.  Houston,  etc.,  R.  Co.  cr.  Harvin,  (Tex. 

Missouri, — Barkley  z/.  Barkley  Ceme-  Cir.  App.   1899)  54  S.  W.  Rep.  629; 

tery  Assoc,   153    Mo.   300;    Tyler    v,  Lynds  v.  Plymouth,  73  Vt.  216. 

Tyler,  78  Mo.  App.  240;  Gayle  v.  Mis-  S.  Fields  v.   Karter,    121  Ala.  329; 

soari  Car,  etc.,  Co.,  [77  Mo.  427;  Parks  Denver  v.  Murray,  (Colo.  App.  1902)  70 

V.  St.  Louis,  eic,  K.  Co.,  178  Mo.  108;  Pac.  Rep.  440;  Williams  v.  Iowa  Cent. 

Henderson  V.  Kansas  City,  177  Mo.  477.  R.  Co.,  121  Iowa  270;  Fruit  Dispatch 

Nebraska,  —  David  City   First  Nat.  Co.  v,  Russo,  125  Mich.  306;  Oelke  v. 

Bank  r.  Sargeant,  65  Neb.  594;  Ord  Theis,  (Neb.  1903)  97  N.  W.  Rep.  588; 

First  Nat.  Bank  v.  Bower,  (Neb.  1904)  Galveston,  etc.,  R.  Co.  v.  Ford,  (Tex. 

98  N.  W.  Rep.  834.  Civ.  App.  1898)  46  S.  W.  Rep.  77;  In- 

Oregon.  —  Crossen    v.    Grand y,    42  ternational,  etc.,  R.  Co.  v.  Lewis,  (Tex. 

Oregon  282.  Civ.  App.   1901)  63  S.  W.  Rep.  1091; 

South  Carolina,  —  State  v.  Johnson,  Western   Union  Tel.  Co.  v.  Burgess, 

66  S.  Car.  23:  Hollings    v.    Bankers  (Tex.  Civ.  App.   190X)  60  S.  W.  Rep. 

Union  of  the  World,  63  S.  Car.  192;  1023;  Brockenbrow  v,  Stafford,  (Tex. 

Riser  v.  Southern  R.  Co.,  67  S.  Car.  419.  Civ.  App.  1903)  76  S.  W.  Rep.  576.    But 

Texas,  —  San  Antonio,  etc.,  R.  Co.  see  Atchison,  etc.,  R.  Co.  v.  Cuniffe, 

V.  Wright,  20  Tex.  Civ.  App.  136;  Sau  (Tex.  Civ.  App.  1900)  57  S.  W.  Rep.  692. 

Antonio,  etc.,  R.  Co.  v,  Grier,  20  Tex.  18ft«    2.  Phcenlx  Ins.  Co.  v.  Gray, 

Civ.  App.   138;  Terrell  v.  Russell,  16  107  Ga.  no.     But  see  State  v,  Ross,  58 

Tex.  Civ.  App.  573;  San  Antonio,  etc.,  S.  Car.  444. 

R.  Co.  V.  Use,  (Tex.  Cii .  App.  1900)  59  4.  Dodd  v,  Guiseffi,  100  Mo.  App.  3x1 ; 

S.  W.  Rep.  564;  Halsell  v,  Neal,  23  Choctaw,  etc.,  R.  Co.  v,  Deperade,  r2 

Tex.  Civ.  App.  26;  McLane  v.  Maurer,  Okla.    367;    Wilson    v.    Commercial 

28  Tex.  Civ.  App.  75;  Dallas  Rapid  Union  Ins.  Co.,  15  S.  Dak.  322. 

Transit  R.  Co.  v,  Payne,  (Tex.  Civ.  Illiistratioiisof  Bnle.— In  Whitehouse 

App.  1904)  78  S.  W.  Rep.  1085;  Valen-  v.  Bolster,  95  Me.  458,  it  was  held  that 

tine  V,  Sweatt,  (Tex.  Civ.  App.  1903)  although  the  evidence  was  undisputed, 

78  S.  W.  Rep.  385;  Missouri,  etc.,  R.  yet  if  different  legitimate  influences 

Co.  V.  Owens,  (Tex.  Civ.  App.  1903)  75  might  be  drawn  from  the  evidence,  it 

S.  W.  Rep.  579.  presented  a  question  of  fact  for  the 

Utah, —  Black  v.  Rocky  Mountain  jury. 

Bell  Telephone  Co..  26  Utah  451.  Baqnsit  fimr  8n1imiiiion«^In  Sigua  Iron 

Wisconsin.  —  Little    v.   Iron    River,  Co.  v,  Greene.  (C.  C.  A.)  88  Fed.  Rep. 

102  Wis.  250;   Cupps  V,  State,  (Wis.  207,  it  was  held  that  uncontradicted 

T903)  97  N.  W.  Rep.  210.  testimony  of  a  party  on  a  material 

Whtre  Ivldonoa  Is  AU  One  Way.—  issue  should  be  submitted  to  the  jury 

Crossman  v.  Lurman,  57  N.  Y.  App.  if  his  adversary  so  requests. 

Div.  393.    See  also  State  v.  Dixon,  131  136*    L  Crossen  v.  Grandy,  42  Ore- 

N.  Car.  808.  gon  282,  citing  11  Encyc.  op  Pl.  and 

iMimptfoB  of  Oellat«ral  Paet.  —  The  Pr.  136. 
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1 90.  y.  Bms VT0  AHD  BEQVI0ITB0  07  CHAxes  —  1.  In  Qeneral 

— c.  Inaccuracies  in  Expression.  —See  note  7. 
1S7.  See  note  i. 

[Ohargt  CoBtidfrtd  m  Wliole.  —  In  determining  the  correctness 
of  instructions,  they  must  be  read  as  a  series,  and  if,  when  so 
considered,  they  state  the  law  correctly,  the  fact  that  some  par- 
ticular instruction  or  part  of  an  instruction  is  incomplete  or 
inaccurate  is  not  ground  for  reversal.**] 

IM.  7.  Stewart  f^.State,i37  Ala.  33;  District  of  Columbia,   lo  App.    Cas. 

Hoxie  If.  State,  114  Ga.  10;  McCormick  (D.  C.)  29. 

V.  State,  (Neb.  1902)  93  N.  W.  Rep.  606;        Florida.  —  Gray  v.  State,  43  Fla.  174; 

Westbary  v.  Simmons,  57  S.  Cur.  467;  Kennard  v.  State,  43  Fla.  581;  Ricbanl 

Camden,  etc..  R.  Co,  v,  Barr,  (C.  C.  v.  State,  43  Fla.  528;  Knigbt  v.  Stale, 

A.)  91  Fed.  Rep.  351.  (Fla.  1902)  33  So.  Rep.  no;  Matbis  v, 

18T.    1.  VslBg  Word  "nalntiff"  for  State,  (Fla.  1903)  34  So.  Rep.  287. 
'*D€toidaat."— See  Christian  University        Georgia,  —  Webb  v.  Wigbt,  etc.,  Co., 

V,  Hoflfman,  95  Mo.  App.    488.     But  112  Ga.  432;  Augusta  v.  Tharpe.  113 

see  Matbews  v.  Granger,  71  111.  App.  Ga.  152;  Farmers',  etc..  Bank  v.  Rid- 

467.  die,  115  Ga.  400. 

Tho  Vso  of  tho  Word  "Doeoaood"  Iiu  •  ///i iktiV.  —  Rock  Island,  etc.,  R.  Co. 

•toad  of  *'So£iiidaat,"   where  the  jury  v.  Krapp,  173  III.  219;.  Entwistle  v. 

could  not  have  been  misled,  is  harm-  Meikle,  180  111.  9;  West  Chicago  St.  R. 

less.    Morgan  t>.  State,  43  Tex.  Crim.  Co.  v,  Kromsbiosky,  185  111.  9a;  How- 

543-  ard  V,  People,  185  III.  552;  Stocks  r. 

Tho  Omiiiiea  of  a  Word  in  one  part  of  Scott,  188  111.  266:  Fessenden  v,  Doane, 
a  charge,  substantially  supplied  by  188  111.  228;  Donk  Bros.  Coal,  etc..  Co. 
another  part,  is  not  error.  Toler  v,  v.  Peton,  192  111.  41;  Mueller  v.  Pels, 
State,  41  Tex.  Crim.  659.  192,111.  76;  Illinois  Cent.  R.  Co.  v.  Hop- 
id.  Alabama.  —  Decatur  Car  Wheel,  kins,  200  111.  122;  Baker  v.  Baker,  202 
etc.,  Co.  V,  Mehafley,  128  Ala.  243;  III.  595;  Macon  v,  Holcomb,  305  III 
Southern  R.  Co.  v.  Lynn,  138  Ala.  397;  643;  Chicago  City  R.  Co.  v.  Mead,  306 
Boyett  V.  State,  130  Ala.  77.  111.  174;  Dady  v,  Condit,  309  111.  488; 

i^ritfuutfj.  —  Standard  L.,  etc.,  Ins.  Miller  v,  John,  208  111.  173;  Seltzer  r. 

Co.  t>.  ^hmaltz,  66  Ark.  588;  St.  Louis,  Saxton,  71  111.  App.  229;  Springfield 

etc.,  R.  Co.  V,  Baker,  67  Ark.  531.  v,  Williams,  72  III.  App.  439;  Chris- 

California.  —  People  ».  Brittan,  118  tiansen  t/.  Dunham  Towing,  etc.,  Co., 

Cal.  409;  Gray  v,  Eschen,  125  Cal.  i;  75  111.  App.  267:  Illinois  Cent.  R.  Co. 

Brittan  v,  Oakland  Sav.  Bank,  124  Cal.  v.  Lindgren,  80  111.  App.  609,  Johnston 

382;  Thomas  V.  Gates,  126  Cal.  i;  Peo-  v.  Hirschberg,  85  111.  App.  47;  Davis 

pie  V.  Emerson,  130  Cal.  S62;  Hearne  v.  Baker,  88  III.  App.  251;  Malott  v. 

V.  De  Young,  132  Cal.  357;  McFaul  v.  Crow,  90  111.  App.  628;  Fick  v.  Mohr. 

Madera  Flume,  etc.,  Co.,  134  Cal.  313;  93  111.  App.  380;  Chicago,  etc.,  R.  Co. 

People   V.  Mendenhall,   135  Cal.  344;  v.   Doan,  93  111.  App.   247;   North  v. 

People  V,  Glover,  141  Cal.  233.  Zerwick,  97  111.  App.  306;    Pungs  v. 

Colorado,  —  Hindry  v.  McPhee,  11  American  Brake  Beam  Co.,  102  III. 
Colo.  App.  398;  Denver  Dry  Goods  Co.  App.  76;  Chicago  Screw  Co.  v.  Weiss, 
t'.  Martine,  13  Colo.  App.  299;  Ames  t^.  107  111.  App.  39;  Grayville  Water 
Patridge,  13  Colo.  App.  407;  Edwards  Works  v.  Burdick,  109  111.  App.  520: 
V.  People,  26  Colo.  539;  Blackman  v.  Witte  Hatdware  Co.  v.  Air  Line  Trans- 
Edsall,  17  Colo.  App.  429;  Little  Dorrit  fer  Co.,  109  III.  App.  428:  Thompson 
Gold  Min.  Co.  v,  Arapahoe  Gold  Min.  v.  Koperlski,  109  III.  App.  466:  June- 
Co.,  3Q  Colo.  431;  Davis  v.  Shepherd,  tlon  Min.  Co.  v.  Goodwin,  109  111.  App. 
31  Colo.  141;  Keady  cr.  People,  (Colo.  144;  Montgomery  Coal  Co.  v,  Bar- 
1903)  74  I'ac.  Rep.  892;  Porter  v.  Peo-  ringer,  109  III.  App.  185;  O'Leary  v. 
pie,  31  Colo.  508.  Zindt,  109  111.  App.  309:  Grand  Lodge, 

Connecticut,  —  Benedict  v,  Everard,  etc.  v.  Orrell,  109  III.  App.  422. 
73  Coon.  157;   State  v.   Rathbun,  74        Indiana,  ^Va  Planie  v.  State,  153 

Conn.  524.  Ind.  80;  Terre  Haute  Electric  R.  Co. 

District  of  Columbia,  —  Sullivan   v,  v.  Lauer,  21  Ind.  App.  466;  Hamiltoo 
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V.  hove,  153  Ind.  641;   iDdianapolis  I03  Mo.  App.  271;  Jerowits  v,  Kansas 

Gas  Co.  r.  Shumack,  33  Ind.  App.  87;  City,  (Mo.  App.  1904)  77  S.  W.   Rep. 

Archibald  v,  Harvey,  23  lod.  App.  30;  1088;  Westoa  v.  Lackawanna  Min.  Co., 

Bowman  v.   Bowman,   153  Ind.  498;  (Mo.  App.  1904)  78  S.  W.  Rep.  1044; 

Miller  v.  Stevens,  23  Ind.  App.  365;  Keen  v,  Schweigler,  70  Mo.  App.  409; 

Green    v,    Eden,   24    Ind.   App.   583;  Rkchey  v.  Huntley,  73  Mo.  App.  258; 

Maxon  v,  Clark,  24  Ind.    App.    620;  Pray  v.  Union  Casualty,  etc.,  Co.,  73 

Pittsburgh,  etc.,  R.  Co.  v,  Nottsger,  26  Mo.   App.  679:    Fischer    v.    Edward 

Ind.  App.  614;   Johnson  v,  Johnson,  Heitzeberg  Packing,  etc.,  Co.,  77  Mo. 

156  Ind.  592;  Musser  v,  Sute,  157  Ind.  App.  108;  Hulett  v,  Missouri,  etc.,  R. 

423:   Harness  v.  Steele,  159  Ind.  286;  Co.,  80  Mo.  App.  87. 

Southern  Indiana  R.  Co.  v,  Harrell,  Montana,  —  State    v.    Whorton,    25 

(lad.  App.   1903)  66  N.  E.  Rep.  coi6,  Mont.  11. 

reversed  (Ind.  1903)  68  N.  E.  Rep.  262;  Nebraska,  —  Bartley  v.  State,  53  Neb. 

Clear  Creek  Stone  Co.  v.  Dearmin,  160  310;  Philamalee  v.  State,  58  Neb.  320; 

Ind.  162;  Warn  pier  v.  House,  30  Ind.  Chicago,  etc.,  R.  Co.  v.  Zernecke,  59 

App.   513;   Linton  v.   Smith,  31    Ind.  Neb.  689;  Schmitt,  etc.,  Co.  v,  Maho- 

App  546.  ney,  60  Neb.  20;  Hoffine  v,  Ewings,  60 

'  Iowa,  —  Zimmerman    v,    Brannon,  Neb.  729;  Clarey  v.  State,  61  Neb.  688; 

103    Iowa    144;    Slomne    v.    Hanford  Rhea  v.  State,  63  Neb.  461;  Sloan  v. 

Produce  Co.,  108  Iowa  137;   Hart  v.  Fist,  (Neb,   1902)  89  N.  W.  Rep.  760: 

Cedar  Rapids,  etc..  R.  Co.,  109  Iowa  Martin  v.  Connell,  (Neb.  1902)  91  N. 

631;  Faust  V,  Hosford,  119  Iowa  97.  W.  Rep.  516;  South  Omaha  v.  Meyers, 

Kansas,  —  Gilmore    v.    Gilmore,    6  (Neb.  1902)  92  N.  W.  Rep.  743:  South 

Kan,  App.  453;  National  Bank  v.  Ward,  Omaha  v,  Burke,  (Neb.  1903)  94  N.  W. 

6  Kan.  App.  921,  51  Pac.  Rep.  58;  Kan-  Rep.  528;  Pledger  v.  Chicago,  etc.,  R. 

sas  City  v.  Smith,  8  Kan.  App.  82;  Co.,  (Neb.  1903)  95  N.  W.  Rep.  1057: 

Atchison  V,  Acheson,  9  Kan.  App.  33;  Williams  v,  Shepherdson,  (Neb.  1903) 

Gardner  v.  Cooper,  9  Kan.  App.  587.  95  N.  W.   Rep.  827;   Spelts  r.  Ward, 

Kentucky, — Johnson  v.  Peak,  (Ky.  (Neb.  1901)  96  N.  W.  Rep.  56;    South 

1899)  50  S.  W.  Rep.  682;  Louisville  v,  Omaha  t^.  Conroad,  (Neb.  1903)  97  N. 

McGill,  (Ky.  1899)  52  S.  W.  Rep.  1053;  W.  Rep.  796. 

Welsh  V,  Com.,  60  S.  W.  Rep.  185,  23  New  Mexico.  —  U.  S.  v,  Densmore,  • 

Ky.  L.  Rep.  151;  HoUins  v.  Gorham,  (N.  Mex.  1904)75  Pac.  Rep.  31;  Terri- 

66  S.  W.  Rep.  823,  23  Ky.  L.  Rep.  2185;  tory  v,  Garcia,  (N.  Mex.  1904)  75  Pac. 

Louisville,  etc.,  R.  Co.  v.  Chandler,  72  Rep.  34. 

S.  W.  Rep.  805,  24  Ky.  L.  Rep.  2035;  New  York,  —  Rosenheimer  v,  Stan- 
Louisville  R.  Co.  V.  Meglemery,  (Ky.  dard  Gas  Light  Co.,  36  N.  Y,  App.  Div. 
1904)  78  S.  W.  Rep.  217.  i;  Day  v.  Union   R.  Co.,  (Supm.  Cl. 

Maryland,  ^Q\\\  v,  Staylor,  93  Md.  App.  T.)  84  N.  Y.  Supp.  560;  Allison 

453.  V.  Long  Clove  Trap  Rock  Co.,  92  N.  Y. 

MUhij^an.  —  Kunst  v.  Ringold,  116  App,  Div.  611. 

Mich.  88;  Whelpley  v,  Stoughton,  119  North  Carolina, — Marcom  v.  Raleigh, 

Mich.   314;    People  v.    Clement,    127  etc..  Air  Line  R.  Co.,  126  N.  Car.  200. 

Mich.  130,  North  Dakota,  —  Gagnier  v.  Fargo, 

Mississippi,  —  Cllsby  v.  Mobile,  etc.,  (N.  Dak.  1903)  96  N.  W.  Rep.  841. 

R.  Co.,  78  Miss.  937;  Arbuckle  v.  Stair,  Ohio,  —  Ohio,  etc.,  Torpedo  Co.  v. 

80  Miss.  15.  Fishburn,  61  Ohio  St.  608;  Ohliger  v. 

Missouri,  —  Llese  v,  Meyer,  143  Mo.  Toledo,  10  Ohio  Cir.  Dec.  762,  20  Ohio 

547;  Kingcr.  King.  155  Mo.  406;  Slate  t^.  Ctr.  Ct.  142;  Price  v,  Coblitz,  12  Ohio 

McGinnis,  158  Mo.  105;  State  v.  Miller,  Cir.  Dec.  34,  21  Ohio  Cir.  Ct.  732. 

150  Mo.  113;  Anderson  t'.  Union  Ter*  Oregon, — Smitson  {'.Southern  Pac. 

minal  R.  Co.,  161  Mo.  411;  Swafford  R.  Co.,  37  Oregon  74;  Farmers',  etc., 

V,  Spratt,  93  Mo.  App.  631;  Edwards  Nat.  Bank  v,  Woodell,  38  Oregon  294: 

V,  Chicago,  etc.,  R.  Co.,  94  Mo.  App.  Cederson  v,  Oregon,  R.,  etc.,  Co.,  38 

36;  Fairall  v,  Cameron,  97  Mu.  App.  Oregon  343;  Wadhams  v,  Inman,  38 

i;  State  V.Dent,  170  Mo.  398;  Sanitary  Oregon  143;  State  v,  Sally,  41  Oregon 

Dairy  Co.  v,  St.  Louis  Transit  Co.,  98  366;  La  Grande  InvesL  Co.  v,  Shaw, 

Mo.  App.  20;  Heagy  v,  Irondale  Lead  (Oregon  1903)  72  Pac.  Rep.  795. 

Co.,  toi  Mo.  App.  361;  Twelkemeyer  Pennsylvania,  —  Sharer  v,   Dobbins, 

V,  St.  Louis  Transit  Co.,  102  Mo.  App.  795  Pa.  St.  82;  Krause  v.  Plumb,  195 

T90;  Sonnen  v,  St.  Louis  Transit  Co.,  Pa.  St.  65;    Karl  v,  Juniata  County, 
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1S7«  8.  Knit  Be  IHrtot  and  (tartaiiL  —  See  notes  3,  4. 

1S8.  LMTlBf  Jury  UaoarUiB.  —  See  note  I. 

AMoraU,  COmt,  and  Biplidt.  —  See  notes  2,  3. 

906  Pa.  St.  633;  Com.  r.' Warner,  13  98  Wis.  598:  Kiekboefer  v.  Hiderihide. 

Pa.    Soper.    Cr.    461;    Schondorf    v,  Z13  Wis.  280. 

Griffith,  13  Pa.  Super.  Ct.  580;  Winans  IVyoming.  —  Roberts  v.  Sute,  (Wyo. 

V,  BuQoell,   13    Pa.  Saper.  Ct.    445;  190a)  70  Pac.  Rep.  803. 

Haydeoville  Mia.,  etc.,  Co.  v.  Sieffler,  United  States,  —  Northern    Pac.   R. 

l^  Pa.  Super.  Ct.  609;  Brown  cr.  Mont-  Co.  v.  Lynch,  (C.  C.  A.)  79  Fed.  Rep. 

S ornery,  sz  Pa.  Super.  Ct.  362;  Sinn  v,  968;  Texas,  etc.,  R.  Co.  v.  Hoiliday. 

lonigomery,  1$  Monig.  Co.  Rep.  (Pa.)  83  Fed.  Rep.  452,  52  U.S.  App.  299; 

165.  Kerr-Murray  Mfg.  Co.  v.  Hess,  98  Fed. 

South  CaroUna,  —  Pickens  v.  South  Rep.  56,  38  C.  C.  A.  647;  Texas,  etc  , 

Carolina,  etc.,  R.  Co.,  54  S.  Car.  498;  R.  Co.  v,  Wineland,  (C.  C.  A.)  102  Fed. 

Disher  9.  South  Carolina,  etc.,  R.  Co.,  Rep.  673;    Choctaw,   etc.,   R.  Co.   v. 

5S  S.  Car.  187;  Welch  v,  Clifton  Mfg.  Tennessee,  (C.  C.  A.)  116  Fed.  Rep.  23; 

Co.,  55  S.  Car.  568;  McGhee  v.  Wells,  Denver  v.  Porter,  (C.  C.  A.)  126  Fed. 

57  S.  Car.  280;  Fletcher  v.  South  Caro-  Rep.  288. 

lina,  etc.,  R.  Co.,  57  S.  Car.  205;  State  13T.    S.  Adams  v,  St%te,  133  Ala. 

V,  Lee,  58  S.  Car.  335.  166:  Gambrill  v.  Scbooley,  95  Md.  260; 

5:w/^  i>0/(<'ilii.— Johnson  cr.  Glidden,  Gaffney  v.   St.    Paul  City  R.  Co.,  81 

II  S.  Dak.  237.  Minn.  459;    Kelly  v.  Stewart,  93  Mo. 

Texas, — Graves   v,    Hillyer,    (Tex.  App.  47. 

Civ.  App.  1890)  48  S.  W.  Rep.  889;  City  4.  Instmotioiis  Hsld  Tidmu  Ibr  laddl- 

R.  Co.  cr.  Wiggins,  (Tex.  Civ.  App.  nitenass  and  ITnoartainty.  —  A  request 

1899)  52  S.  W.  Rep.  577;  International,  that  the  court  rule  as  law  that  the  ver- 

etc,  R.  Co.  cr.  Hawes,  (Tex.  Civ.  App.  diet  should  be  for  the  defendant  on  the 

1899)  54  S*  W*  I^cp-  325;  Williams  v.  agreed  statement  of  facts  filed  was  held 

State,  (Tex.  Crim.  1900)  S5  S-  W.  Rep.  to  be  toogeneral  and  indefinite.    Rot>ey 

500;  Spears  v.  State,  41  Tex.  Crim.  527;  cr.  State,  94  Md.  61. 

Houston    Electric    Co.    r.    Robinson,  138.    1.   Hiawatha    cr.    Warren,    8 

(Tex.  Civ.  App.  1903)  76  S.  W.  Rep.  Kan.  App.  209. 

209;  Meyer  Bros.  Drug  Co.  tr.  Durham,  2.  Tacobi  v.  State,  133  Ala.  t. 

(Tex.  Civ.  App.  1904)  79  S.  W.  Rep.  860.  S.  Friedman  v-  Weisz,  8  Okla.  392. 

Utah,  —  Anderson  tr.  Daly  Min.  Co.,  Where  Xridsnoe  Is  Syealy  BalaBcaJ.  ^ 

16  Utah  28;  McCormick  tr.  Queen  of  Chicago,  etc.,  R.  Co.  v.  Appell,  108  III. 

Sheba  Gold  Min.,  etc.,  Co.,  23  Utah  71;  App.   516;    Michels  cr.  West,   109  III. 

Olffon  tr.  Oregon  Short  Line  R.  Co.,  24  App.  418;   Chicago,    etc.,    R.  Co.  v. 

Utah  460;  State  cr.  Bates,  25  Utah  i;  Cleveland.  02  111.  App.  308. 

Holland  r.  Oregon  Short  Line  R.  Co.,  Where  Sridenoe  Is  Oeafllediig.  —  Chl- 

26  Utah  209;    Morgan    cr.   Mammoth  cago  City  R.  Co.  v.  Canevin,  72  III. 

Min.  Co.,  26  Utah  174.  App.  81;  Western  Union  <3old  Storage 

Virginia,  —  Kimball  cr.   Borden,  97  Co.   cr.   Ermellng.   73   111.    App.    304; 

Va.  477;  Longley  cr.  Com.,  99  Va.  807,  Chicago,  etc.,  R.  Co.  v.  Gather,  83  111. 

2  Va.  Sup.  Ct.  660;  Miller  cr.  Newport  App.  118;  West  Chicago  Sl  R.  Co.  cr. 

News,  loi  Va.  432.  Wizemann,  83  111.  App.  402;  Chicago. 

Washington,  —  Pronger  cr.  Old  Nat.  etc.,  R.  Co.  cr.  Flaharty,  96  111.  App. 

Bank,  20  Wash.  618;  State  cr.  Farris,  26  563;  Mobile,  etc.,  R.  Co.  v,  Healy,  100 

Wash.    205:    Carstens    v,    Earles    26  111.  App.  586;  Gillespie  Home  Tp.Mut. 

Wash.  676;  Roberts  v.  Port  Blakeley  F.  Ins.  Co.  v,  Prather,  105  111.  App. 

Mill  Co.,  30  Wash.  25;  Gray  r.  Wash-  123;  Swigart  cr.  Ballon,   106  III.  App. 

in g ton  Water  Power  Co.,  30  Wash.  665:  226;  Morris  v.  Coombs,  109  111.  App. 

Bell  cr.  Spokane,  30  Wash.  508;  State  176;   Junction  Mtn.  Co.  cr.  Goodwin, 

cr.  Clark,  (Wash.  1904)  76  Pac.  Rep.  98.  109  III.  App.  144;  Chicago  Union  Trac- 

fVest  Virginia,  —-State  cr.  Prater,  52  tion  Co.  cr.  Grommes,  no  111.  App.  113; 

W.Va.  132;  Stater.  Cotf  rill,  52  W.Va.  Southern   R.   Co.    v,   Drake,   107  III. 

363;  State  V,  Kellison,  (W.  Va.  1904)  47  App.  12. 

S.  E.  Rep.  166.  WlMre  Vot  Grraad  to   BerenaL  — 

IVisamsin,  —  Kenyon  cr.  Mondovi,  98  Where  a  charge  is  not  entirely  accurate. 

Wis.  so;  Carran  v.  A.  H.  Sunge  Co.,  but  is  favorable  to  the  accused,  so  that 

764 


Vol.  XL                        INSTRUCTIONS.  140-14S 

14*.  3.  Xuft  Vat  Be  Obflonre,  Vague,  or  Involved. — See  notes  2, 3. 
141«  See  note  i. 

4.  Must  Hot  Be  Ambiguoni.  —  See  notes  2,  3,  4. 

0iTiBg  of  AmUgaoQi  loitnwtioii.  —  See  note  5* 
149.  See  note  i. 

6.  Must  Hot  Be  Arg^iunentative  —  ^i.   Impropriety  of 
Giving  Argumentative  Instructions.  —  See  note  5. 

143*  See  note  2. 

he  cooid  Dot  have  beea  injured  thereby,  Howell,  135  Ala.  639;  Jarvis  v.  State, 

it  is  no  ground  for  reversal.    Olds  v.  138  Ala.  17;  Stevens  v.  State,  138  Ala. 

Slate,  (Fla.  1002)  33  So.  Rep.  296.  71;  Willis  v.  State,  134  Ala.  429;  Louis- 

ITiigiaiiunatiBalliistriiotioii.  —  The  fact  ville,  etc.,  R.  Co.  v,  York,  128  Ala.  305; 

that  an  insiruciion  is  awkwardly  con-  Southern  R.  Co.  v.  Shirley,  128  Ala. 

structed  and  ungrammaiical  will  not  505;  Harkness  v.   State,  129  Ala.  71; 

render  it  prejudicially  erroneous,  if  its  Mitchell  v.  State,  129  Ala.  23;  Hall  v. 

meaning  Is  clear.     Langdon  v.  Winter-  Suie,  130  Ala.  45;  Willingham  v.  State, 

steen,  58  Neb.  278.  130  Ala.  35;  Hogan  v.  State,  130  Ala. 

140.    2.  Bush  z/.  State,  136  Ala.  85;  104;    Boyett    v.    State,    130  Ala.   77; 

People  V.  Vereneseneckockockhoff,  129  Campbell  v.  State,  133  Ala.  8x;  Winter 

Cal.  497;  Sommerour  v,   Pappa,   119  v.  State,  133  Ala.  176:  King  v.  Frank- 

Ga.  I.  lin,  132  Ala.  559:  Crittenden  v.  State, 

S.  Buel  V,  State,  104  Wis.  132.     Com-  134  Ala.  145 ;  Walkley  v.  Sute,  133  Ala. 

pare  Caddell  v.  State,  136  Ala.  9.  183;    Mitchell  v.  State,  133    Ala.  65; 

141*    1.  Renner  v.  Thornburg,  in  Mann  v.  State,  134  Ala.  i;  Thomas  v, 

Iowa  515.  State,  133  Ala.  139;  Teague  v.  State, 

VagUABMi  in  ui  Instrnetioii  May  Be  120  Ala.  309;  Amos  v.  State.  123  Ala. 

Cund    by    other    instructions    which  50;  Frost  t/.  State,  124  Ala.  71;  Morris 

clearly  cover  the  point.     Buckman  v.  v.  Slate,  124  Ala.  44;  Barker  v.  State, 

Missouri,  etc.,  R.  Co.,  100  Mo.  App.  126  Ala.  83:  Andrews  v.  Tucker,  127 

30;  Johnson  v.  St.  Louis,  etc.,  R.  Co.,  Ala.  602;  Bodineo.  State,  129  Ala.  106; 

173  Mo.  307.  Granison  v»  State,  X17  Ala.  22;  Walker 

2.  See   Richardson  v,  Babcock,  119  t/.  State,  117  Ala.  42;  Childress  zr.  State, 

Wis.  141.  122  Ala,  21;  Elder  9.  State,  123  Ala. 

5.  Kaw  Brick  Co.  v,  Hogsett,  82  Mo.  35;  Dennis  v.  State,  118  Ala.  72;  Stew- 
App.  546.  art  V,  State,  137  Ala.  33;   Tarver  v, 

i,  Durant  Min.  Co.  v.  Percy  Consol.  State,  137  Ala.  29;  Deal  v.  State,  136 

Min.  Co.,  (C.  C.  A.)  93  Fed.  Rep.  166,  Ala.  52;  Smith  v,  Sute,  137  Ala.  22; 

holding  that  a  general  verdict  on  an  Jackson  v.  State,  136  Ala.  22;  Pope  v, 

erroneous    instruction    cannot    stand  State,  137  Ala.  56. 

where  there  are  two  theories  on  which  Illinois,  —  GriflSn  Wheel  Co.  v.  Mar- 

the  jury  may  have  found  it,  and  under  kus,  79  111.  App.  82;  Lake  Erie,  etc., 

one  of  which  the  instruction  is  harm-  R.  Co.  v,  Delong,  109  111.  App.  241; 

less,  while  under  the  other  it  is  error,  Pittsburg,  etc.,  R.  Co.  v.  BanfiU.  206 

because  the  presumption  from  error  is  111.  553;  West  Chicago  St.  R.  Co.  v. 

prejudice,  and  the  court  cannot  say  Lieserowitz,  99  111.  App.  591,  affirmed 

upon  which  theory  the  verdict  stands.  197  111.  607. 

6.  See  Musser  v.  State,  157  Ind.  423.  Kentucky,  —  Louisville    R.    Co.    v, 
VL  tlia  AmUgvlty  Is  Semoved  by  Snbse-  Will,  66  S.  W.  Rep.  628,  23  Ky.  L.  Rep. 

qnent  Imtnurtioiui,  there  is  no  error.  1961. 

State  V.  Steffens,  116  Iowa  227.  Missouri,  —  Melican  v.  Missouri  Edi- 

149.    1.  Starr  v.  State,  160  Ind.  661;  son  Electric  Co.,  90  Mo.  App.  595. 

Holmes  v.  Montauk  Steamboat  Co.,  93  Nebraska.  —  Chapman   v.   State,    61 

Fed.  Rep.  731,  35  C.  C.  A.  556.  Neb.  888. 

9.  Matter  of  Blake,  136   Cal.    306;  A^^va^.  —  State    v,    Buralli,    (Nev. 

Brantley  v.  State,  115  Ga.  229;  Healy  1903)  71  Pac.  Rep.  532. 

V,  People,  177  111.  306;  Crane  Co.  v,  Texas,  —  Hurst  v,  McMulIen,  (Tex. 

Tierney,  175  III.  79.  Civ.   App.    1898)  47  S.  W.   Rep.  666; 

143.    2.  Alabama,  —  Shepherd    v.  Houston,  etc.,  R.  Co.  v.  Harvin»  (Tex. 

Slate,  135  Ala.  9;  Southern  R.  Co.  v.  Civ.  App.   1899)  54  S.  W.  Rep.  629; 
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144.  b.  Whether  Ground  for  Reversal.  —  Sec  note  i. 

SUting  Law  Corrtotly.  —  See  note  3. 
14j|«  EtTtnal  for  ArguiiMBUtiTtiiMt.  —  See  note  I. 

6.  Must  Hot  Be  Contradiotory  or  Inooniirtent  —  a.  State- 
ment OF  Rule.  —  See  notes  3,  5. 
14#.  See  note  i. 
148.  b.  Reason  for  Rule.  —  See  notes  i,  2. 

c.  Whether   Erroneous   Instruction  Cured  by 
Subsequent  Correct  Instructions.  —  See  notes  3, 4. 

Missouri,  etc.«   R.   Co.   r.   Carter,  95  Neb.  602;  Samaelsoo  v.Gale  Mfff.  Co., 

Tex.  461;  Missouri,  etc.,   R.    Co.    v.  (Neb^  iqoi)  95  N.  W.  Rep.  809;  Omaha 

Owens,  (Tex.  Civ.  App.  1903)  75  S.  W.  St.  R.  Co.  v.  Boesoo,  (Neb.  1903)  94  N. 

R«P»  579;  W.  Rep.  619. 

IVashingtcH,  —  State    v,   Steotz,    33  North   Carolina,  —  State  v.  Barrett, 

Wash.  444.  13a  N.  Car.  1005:  Edvrards  v.  Atlantic 

144.    1.  Coghill  V.   Kennedy,    119  Coast  Line  R.  Co.,  129  N.  Car.  78,  13s 

Ala.  641.  N.  Car.  99. 

8.  Thompson  v.  State,  122  Ala.  12.  Oklahoma.  —  Payne    v,    McCormick 

See  also  Collins  v.  People,  194  III.  506.  Harvesting  Mach.  Co.,  11  Oltla.  318. 

14ft.  1.  WhtnETideiioe  Is  Oonfliodbog.  Pennsylvania,  —  Elk  Tanning  Co.  v, 
— •  The  giving  of  an  argumentative  Bremian,  203  Pa.  Sl  232;  Com.  v.  Say- 
instruction  in  a  case  where  the  evidence  ars,  21  Pa.  Super.  Ct«  75. 
is  very  conflicting  requires  a  reversal  Texas,  —  Bennett  v.  State,  (Tez. 
of  the  judgment.  Lindberg  c.  Chicago  Crim.  1903)  75  S.  W.  Rep.  314;  Mc- 
City  R.  Co..  83  III.  App.  433.  Alister  v.  State,  (Tex.  Crim.  1903)  76  S. 

8.  Carter  v.  Fulgham,  134  Ala.  238.  W.  Rep.  760. 

6.  Blume  v.  State,  154  Ind.  343;  St.  Utah,  —  Konold  v.  Rio  Grande  West- 
Louis,  etc.,  R.  Co.  V.  Knapp-Stout,  160  ern  R.  Co.,  21  Utah  379. 
Mo.  396;  Scott  V.  Texas,  etc.,  R.  Co.,  Virginia.  —  Winchester    v.    Carroll, 
93  Tex.  625.     And  to  the  same  effect  as  99  Va.  727. 

Groff  V.  Hansel,  33  Md.  161,  stated  in  IVest  Virginia.  ^-^  Towtr  v.  Whip,  53 

the  original  note,  see  Healey  v.  Rupp,  W.  Va.  158. 

28  Colo.  102;  Percival  v.  C^hase,    182  Wisconsin.  ^~  Meyer  v.  Hafemeister, 

Mass.  371.  119  Wis.  539. 

Bat  Where  a  Partioolar  Charge  Is  Ss-  fVyoming.   —   Palmer   v.    State,    9 

quested  the  party  requesting  it  cannot  Wyo.  40. 

complain  of  its  inconsistency.     State  148*     1.   Dauchy    Iron    Works   v. 

V.  Branton,  33  Oregon  533.    See  also  Toles,  107  III.  App.  216;  Chicago,  etc, 

Missouri  Pac.  R.  Co.  v.  Fox,  60  Neb.  Electric  R.  Co.  v,  Mawman,  906  111.  r82. 

531.  2.  Crosby  v.   Ritchey,  56  Neb.  336; 

146.    1.  California.  ^~  Lemasters  v.  State  v.  Evans,   12  S.  Dak.  473  [each 

Southern  Pac.  R.  Co.,  131  Cal.  105.  citing  ii  Encyc.  of  Pl  and  Pr.  145]; 

Colorado.  —  Denver,  etc.,   R.  Co.  v.  Chicago  North  Shore  St.   R.   Co.   v. 

Fotheringham,    17    Colo.    App.    410;  Hebson,  93   111.   App.    98;    Harte    v. 

Arnett  v.  Huggins,  (Colo.  App.  1902)  Eraser,  104  III.  App.  201;   Desnoyers 

70  Pac.  Rep.  765.  Shoe  Co.  v.  Lisroan,  85  Mo.  App.  340; 

Idaho,  —  State  v.  Webb,  6  Idaho  428;  Baer  9.  Llsman,  85  Mo.  App.  317.    See 

Giffen  v.  Lewiston,  6  Idaho  231.  also  Hebbe  v.  Maple  Creek,  tix  Wis. 

Indiana^  —  Hampton    v.    State,    160  480. 

Ind.  57$.  S.  Arkansas,  —  Sl  Louis,  etc,  R.  Cow 

Jowa,  —  Kerr  v.  Topping,  109  Iowa  v.  Beecher,  65  Ark.  64. 

150;  Ford  V.  Chicago,  etc.,  R.  Co.,  106  California.  — People  v.  Westlake,  124 

Iowa  85.  Cal.  452;  Green  v.  Soathem  Pac.  R. 

Missouri.  —  Sharp    v.  Sturgeon,   75  Co.,  122  Cal.  563. 

Mo.  App.  651.  Georgia.  —  Whedoo    v.   Knight,   Z12 

Montana.  —  State    v.    Shad  well,    26  Ga.  639;  Morris  v.  Warlick,  zi8  Ga. 

Mont.  52;  State  v.  Rolla,  21  Mont.  582;  421;  Western,  etc.,    R.  Co.  v.  Clark. 

State  V.  Peel,  23  Mont.  358.  117  Ga.  548;  Port  Royal, etc.,  R.  Co.  r. 

Nebraska.  —  Faulkner  v.  Gilbert,  61  Davis,  103  Ga.  579. 
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149«  See  notes  i,  2. 

Illinois,  —  Chicago,  etc..  Electric  R.  (Tex.  Civ.  App.  1900)  55  S.  W.  Rep. 

Co.  V,  MawmaD,  306  111.  182*  Macon  v.  386;  Galf,  etc.,  R.  Co.  v.  Garreo,  96 

Holcoinb,  205  111.  643;  Wall  v.  Wall,  Tex.  605. 

69  in.  App.  389;  Baltimore,  etc.,  R.  Virginia,  —  Virginia,  etc..  Wheel  Co. 

Co.  V,  Derr,  69  111.  App.  180;  Morrill  v,  Chalkley,  98  Va.  62;  Norfolk,  etc.. 

V.  Lindecnann,  86  111.  App.  75;  West  R.  Co.  v,  Mann,  99   Va.  180,  3   Va. 

Chicago  St.  R.  Co.  v,  Wizemann,  83  Supm.  Ct.  90. 

111.  App.  402;  West  Chicaf^o  St.  R.  Co.  West  Virginia.  —  McVey  v,  St.  Clair 

V.  Winters,  107  III.  App.  221;  Chicago  Co.,  49  W.  Va.  412. 

Union  Traction  Co.  v.  Grommes,  no  Wisconsin,  —  Rredlau  v,  York,   115 

in.  App.  113;  Swigart  v.  Ballon,  106  Wis.  554;  Yerkes  v.  Northern  Pac.  R. 

111.  App.  226;  Chicago,  etc.,  R.  Co.  v,  Co.,  112  Wis.  184;  Rhyner  cr.  Menasha, 

Appell,  103  III.  App.  c8s;  Illinois  Iron,  107  Wis.  201. 

etc.,  Co.  V,  Weber,  196  1)1.  526;  Johnson  United  States,  ^  Darant  Min.  Co.  v. 

V.  People,  C97  111.  48;  People  v.  Drain-  Percy  Consol.  Min.  Co.,  93  Fed.  Rep. 

age  Dist.  Nu.  5, 191  Hi.  623;  Pard ridge  166,  35  C.  C  A.  252. 

V.  Cutler,  168  III.  504;  Cleveland,  etc.,  foor  in  Opponent's  Instnietions.  -- 

R.  Co.  V,  Best,  169  111.  301.  Chicago,  etc.,  R.  Co.  v,  Keegan,  185 

Indiana,  —  Stuck  v,   Yates,  30  Ind.  III.   70.     But  see  McMahon    v.  New 

App.  441;    Chicago,  etc.,   R.    Co.   v,  York  News  Pub.  Co.,  $t  N.  Y.  App. 

Glover,  154  Ind.  584.  Div.  488. 

Iowa,  —  Defrieze  r.  Illinois  Cent.  R.  Final    Initrafltion  Controlling.  —  In 

Co.,  (Iowa  1903)  94  N.  W.  Rep.  505;  New  York  it  has  been  held  that  where 

Ruddv.  Dewey,  121  Iowa  454;  Mentzer  a  part  of  the  main  charge  is  incon* 

V,  Sargeant,  115  Iowa  527;    Lunn  v,  sistent  with  a    requested  instruction 

Guthrie,  115  Iowa  501.  given  at  the  close  of  the  main  charge, 

Kansas,  —  State  v.  Singleton,  67  Kan.  Uie  final  instruction  qualifies  the  for- 

803;    State    V,    Grinstead,    zo    Kan.  mer,  and  controls.    Goeizv.  MetropoH- 

App.  74.  tan  St.  R.  Co.,  54  N.  Y.  App.  Div.  365. 

Michigan,  —  Spencer  v,  Terry,  (Mich.  148.    4.  Stale  v,  Evans,  12  S.  Dak. 

1903)  94  N.  W.   Rep.  372,   10  Detroit  473:  Standard  L.,  etc..  Ins. Co.  v.  Sale, 

Leg.  N   8a.  121  Fed.  Rep.  664,  57  C.  C.  A.  418  [each 

Minnesota,  —  Gorstz    v,    Pinske,    8a  citing  11   Encyc.  op  Pl.  and  Pr.  145 

Minn.  456.  et  seq^\  Chicago,  etc.,  R.  Co.  v,  Lee, 

Montana,^ — State    v,  McClellan,    23  29  Ind.  App.  480;  Chicago,  etc..  R.  Co. 

Mont.  532.  V,  Glover,  154  Ind.  584;  Terre  Haute. 

Nebraska,  —  Knight  v,  Denman,  64  etc.,  R.  Co.  v,  Pruitt,  25  Ind.  App.  227; 

Neb.  814;    Chicago,   etc.,   R.    Co.    v,  Indiana  Natural  Gas,  etc.,  Co.  v.  Vau- 

Sporer,  (Neb.  1903)  94  N.  W.  Rep.  091;  ble,  31  Ind.  App.  370;  Evansville,  etc., 

Chicago,  etc.,  R.  Co.  v,  Johnston.  (Neb.  R.  Co.  v,  Clements,  (Ind.  App.  1904)  70 

1901)95  N*  W.  Rep.  614;  Samuelson  v,  N.  E.  Rep.  554:  Stuck  9.  Yates,  30  Ind. 

Gale  Mfg.  Co.,  (Neb.  1901)  95  N.  W.  App.  441;  Willard  v.  Press  Pub.  Co.» 

Rep.  809;  Missouri  Pac.  R.  Co.  v.  Fox,  52  N.  Y.  App.  Div.  448:  Reed  r.  West- 

56  Neb.  746:  Knapp  v,  Chicago,  etc.,  ern  Union  Tel.  Co.,  31  Tex.  Civ.  App. 

R.  Co.,  57  Neb.  195:  Sweenie  v.  State,  116;  Missouri,  etc.,  R.  Co.  v.  Mills,  27 

59  Neb.  369;  Jensen  v.   Halstead,  61  Tex.Civ.  App.  345;  International,  etc., 

Neb.  a49;  Howell  v.  State,  61  Neb.  391*,  R.  Co.  v,  Anchonda.  (Tex.  Civ.  App. 

Thompson  v.  State,  6r  Neb.  210;  Wil-  1902)  68  S.  W.  Rep.  743;  International, 

liams  V,  McConaughey,  58  Neb.  656;  etc.,  R.  Co.  v.  Lehman,  (Tex.  Civ.  App. 

Chicago,  etc.,  R.  Co.  v.  Oyster,  58  Neb.  iqo2)  66  S.  W.  Rep.  214;  State  v.  Fits, 

i;    Denver    v,   Myers,   63    Neb.    107;  gerald,  72  Vt.  142:  Eggett  v.  Allen.  106 

Bergeron  v.  State,  53  Neb.  752.  Wis.  633.    See  also  Louisville,  etc.,  K. 

Oregon,  —  State  v.  Miller,  43  Oregon  Co.  v,  Johnson,  (C.  C.  A.)  81  Fed.  Rep. 

385.  679. 

/'^Miurv/fraiiM.  —  Shanov.  Fifth  Ave.,  149.    1.  People  v.  Ford,    Z38  CaL 

etc..  Bridge  Co.,  189  Pa.  St.  245.  140;  State  v,  Yanz,  74  Conn.  177:  Ceo- 

Texas,  —  Bibby  v.  State,  (Tex.  Crim.  tral  of  Georgia  R.  Co.  v,  Johnston,  106 

I901)  65  S.  W.  Rep.  193;  Mershon  v.  Ga.   130;  Hampton  v.  State.  160  Ind. 

Bosley,  (Tex.  Civ.  App.  1901)  62  S.  W.  575:  Edwards  v,  Atlantic  Coast  Line 

Rep,  799;  St.  Louis,  etc,  R.  Co.  v.  Gill.  R.  Co.,  13a  N.  Car.  99;  Sears  9.  Daly. 
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149.  d.  When  Contradictory  Instructions  Harmless. 

—  See  notes  3,  6. 

Iff0«  7.  Ai  to  Length  and  Vuinber  of  Instructions — a.  Practice 
of  Asking  and  Giving  Numerous  and  Lengthy  Instruc- 
tions Condemned.  —  See  notes  2,  5. 

Iffl.  b.  Jury  Not  to  Be  Left  Uninstructed  Because 
of  Too  Numerous  Requests.  —  See  notes  2,  4. 

43  Oregon  346;  Ward  v.  Brown,  53  W.  teen  printed  pages,  were  requested  by 

\a.  327.  the  appellant.      Some  were  refused, 

AAdittoBSl  lAitnutioiii.  —  Where  the  among  which  was  one  which  ought  to 

court,  at  the  conclusion  of  a  charge,  have    been    given.    The    court    said: 

returns  to  a  subject  considered  in  an  *'  No  judge  can  be  expected,  within 

early  part  of  it,  and  gives  additional  the  time  at  his  disposal  on  such  occa- 

instructioDS  stating  a  new  and  different  sioos,  to  properly  examine  and  pass  on 

rule,  there  is  reversible  error.    State  so  many  long  instructions,    *    •    • 

V.  Gallivan,  75  Conn.  326.  and  not  make  some  mistakes.    *    *    * 

149.    2.  Citizens'  St.  R.  Co.  v.  Shep-  To  present  such  number  of  instructions 

herd,  107  Tenn.  444.  in  a  case  as  simple  as  this  one  is  to 

S.  Lebanon  Coal,  etc.,  Assoc,  v.  Zer-  invite  error  and  become  a  party  to  it." 

wick,  77  111.  App.  486;  Fessenden  v.  Toluminons  InstmetionB.  —  The    fact 

Doane,  188  111.  228;  Donk  Bros.  Coal,  that  instructions  are  more  voluminous 

etc.,  Co.  V,  Stroff,  200  111.  483;  Supreme  than  is  necessary  is  not  ground  for  le- 

Lodge,  etc.  v,  Foster,  26  Ind.  App.  333;  versal  where  the  law  is  clearly  stated 

Citizens'  St.  R.  Co.  v.  Hamer,  29  Ind.  and  it  is  not   possible  that  the  jury 

App.  426,  29  Ind.  App.  438;  Lambeth  could    have    been    misled.     Smith  r. 

Rope  Co.  V,  Brigham,  170  Mass.  518;  Sioux  City,  119  Iowa  50;  Omaha  St. 

Lamoureux  v.  New  York,  etc.,  R.  Co.,  R.  Co.  v,  Boeson,  (Neb.  X903)  94  N.  W. 

169  Mass.    338;    Farmers*,   etc.,   Nat.  Rep.  619. 

Bank  v.  Woodell,  38  Oregon  294;  Fitz-  Warranting   Bavcnal.  —  Nine   and 

Patrick  v.  Union  Traction  Co.,  206  Pa.  one-half  printed  pages  of  instructions 

St.  335.     See  also  Meyer  Bros.  Drug  is  too  much  for  an  average  jury  to  un- 

Co.  V.  Durham,  (Tex.  Civ.  App.  1904)  derstand,  and  warrants  a  reversal  of 

79  S.  W.  Rep.  860.  the   judgment     Sid  way    v.    Missouri 

•.  Slate  V.  Si  mas,  25  Nev.  432  [citing  Land,  etc.,  Co.,  163  Mo.  342. 

II  Encyc.  of  Pl.  and  Pr.  149J;  Denver  Iftl.    8.  North  Chicago  St.  R.  Co. 

Consol.  Electric  Co.  v,  Lawrence,  31  v.  Polkey,  203  111.  225. 

Colo.  301;  Sibley  Warehouse,  etc.,  Co.  4.  Chicago  Athletic  Assoc,  v.  Eddy 

V.  Durand,  etc.,Co.,  200  111.  354;  Wes-  Electric   Mfg.  Co.,  77  111.  App.  204; 

ton    V.   Lackawanna    Min.   Co.,  (Mo.  Hope  v.  West  Chicago  St.  R.  Co.,  82 

App.  1904)78  S.W.  Rep.  1044;  Blair  c'.  111.  App.  311;    Butterfield  v.  Kirtley, 

Groton,  13  S.  Dak.  211.  115  Iowa  207. 

liror  Favorable  to  Party  Complaining.  Limiting  Instraotiont.  —  A  trial  conrt 

—  The  giving  of  contradictory  instruc-  has  no  right  to  limit  requests  for  in- 

tions  IS  harmless  where  the  party  com-  structions    to    an    arbitrary    number, 

plaining  Is  not  entitled  to  the  part  of  Chicago  City  R.  Co.  v.  Sandusky,  99 

the  charge  in   his    favor.     Moore    v.  111.  App.  164,  affirmed  198  111.  400;  Cobb 

Graham,  (Tex.  Civ.  App.   1902)  69  S.  ChocolateCo.  c/.  Knudson,  107  111.  App. 

W.  Rep.  200.  668;  Chicago  City  R.  Co.  v.  O'Donnell, 

IM.    S.  Sullivan  v.  People,  108  111.  208  111.  267;  Chicago  Union  Traction 

App.  328;  Chicago  City  R.  Co.  v.  San-  Co.  v,  Mommsen.  107  111.  App.  353. 

dusky,  99  III.  App.  164.  But  where  the  substance  of  the  in- 

ThMy-throo  Initametlons  Is  an  unduly  structions  refused  was  contained  in 
large  number  to  ask  a  trial  court  to  those  given,  the  cause  will  not  be  re- 
consider. La  Salle  County  Carbon  versed  because  the  trial  judge  limited 
Coal  Co.  V,  Eastman,  99  III.  App.  495.  the  number  of  instructions  to  be  pre* 

5.  Salem  v.  Webster,  95  III.  App.  120,  sented  to  him.    Chicago  Union  Trmc- 

oMrmed  192  111.  369;  Indiana,  etc.,  R.  tion  Co.  v.  Ludlow,  108  111.  App.  957; 

Co.  V.  Wilson,  77  III.  App.  603,  wherein  Chicago  City  R.  Co.  v,  O'DonneU,  106 

thirty-six  instructions,  covering  tbir-  111.  App.  385. 
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IffS*  Contraiy  Doetrine.  —  See  note  I. 

lffS«  8.  Framing  Instructions  Hypotlietioally  —  if  th«r«  it  Any  Ooa- 
ttst  in  Sfideaoe.  —  See  note  I. 

If  tliare  Ii  Vothing  to  Oountoraot  EyldMioe.  —  See  note  2. 

Porm  of  Hypotiiotif.  —  See  note  3. 

Iff4.  9.  Statement  of  Issues  — ^.  Duty  of  Court  to  State 
Issues  Without  Referring  Jury  to  Pleadings  —  (i)  State-- 
tnent  of  RuU.  —  See  notes  i,  2,  3. 

Basson  tst  Bnlo.  —  See  note  4. 

An  Exception  musi   be  taken  to  save  S.  Illiaois  CeoL  R.  Co.  v.  King,  179 

error    in    limiting    instructions.    The  III.  91;  Kansas  City,  etc.,  R.  Co.  v, 

Fsir  V,  Hoffmann,  209  III.  330.  Eagan,  64  Kan.  421;  Stevens  v.  Max- 

Whon  Bafnsal  Vot  Error.  —  Tliough  well,  65  Kan.  835:  Blackmore  v.  Mis- 

in  the  case  of  numerous  instructions  souri  Pac.  R.  Co.,  163M0.455  [ailn'/rMyf 

some  that  are   refused    are   unobjec-  or  quoting  11  Encyc.  of  Pl.  and  Pr. 

tionable  in  themselves,  it  is  not  error  154].    See  also  the  following  cases; 

to  refuse  them  if  those  that  were  given  Illinois,  —  Chicago  City  R.  Co.  v, 

laid  down  all  that  was  necessary  to  Mauger,  105  III.  App.  579. 

advise  the  jury  of  the  legal  principles  Iowa.  —  West  v.  Ai^erill  Grocery  Co., 

involved.     Parry  v.  Squair,  79  III.  App.  109  Iowa  488;  Swaosun  v.  Allen,  108 

314.  Iowa  419;    Erb  v,  German  American 

lft9«  1.  See  Ryan  v,  Washington,  Ins.  Co.,  ii2  Iowa  357. 
etc.,  R.  Co.,  8  App.  Cas.  (D.  C.)  542,  in  Kansas,  ^  Kansas  City,  etc.,  R.  Co, 
which  the  court  said:  '*  If  for  no  v,  Dalton,  66  Kan.  799. 
other  reason,  this  instruction  might  Missouri,  —  Bowles  Live  Stock  Corn- 
have  been  refused  on  account  of  its  missionCo.e^.  Hunter, 91  Mo.  App.  333. 
excessive  length."  As  a  matter  of  iV<r^nu^a.  —  Murray  v.  Burd,  65Neb. 
fact,  however,  the  court's  charge  cov-  427;  Ferris  v,  Marshall,  (Neb.  1901)  96 
ered  the  whole  case.  N.  W.  Rep.  602. 

153.    !•  Stronger. State,  61  Neb.  35;  New  Mexico, -^T^inioxy   v.    Baca, 

Jenkins  v,  Charleston  St.  R.  Co.,  58  S.  (N.  Mex.  1903)  71  Pac.  Rep.  460. 

Car.  373:  Jones  v.  Charleston,  etc.,  R.  I'exas,  —Bering  Mfg.  Co,  v,  Femelat, 

Co.,  61  S.  Car.  556.  (Tex.  Civ.  App.  1904)  79  S.  W.  Rep. 

2.  Bynon  v.  Slate,  117  Ala.  80.  869;  Texas,  etc.,  R.  Co.  v,  Mortensen, 

S.  Applieatio&   of   Bole.  — This    rule  27  Tex.  Civr.  App.  106.    See  also  San 

applies  only   to  the  substantive  and  Antonio,  etc.,  R.  Co.  v.  De  Ham,  (Tex. 

controlling  facts,  and  not  to  the  sub-  Civ.  App.  1899)  54  S.  W.  Rep.  395. 

sidiary  and  evidentiary  facts.  Huichin-  The  nefondaat  Is  Estopped  to  object 

son  V.  Wenzel,  155  Ind.  49.  that  instructions  given  at  the  instance 

The  state  of  facts  assumed  as  a  predi-  of  the  plaintiff  refer  to  *'  negligence  as 

cate  must  be  of  such  precise  character  charged  in  the  declaration  "  when  the 

as  to  lead  up  in  no  uncertain  way  to  defendant's  own  instructions  contain 

the  result  announced.    State  v,  Robin-  the  same  defect.    Springfield  Consol. 

son,  52  La.  Ann.  616.  R.  Co.  v,  Puntenney,  200  III.  9. 

IM.    L  Union  Gold   Min.   Co.   v,  4,  Instances  of  Instmotions  Hold  Er- 

Crawford,   29    Colo.   511;    Central  of  roneous  under  This   Bole. —  That    the 

Georgia  R.  Co.  v,  McKinney,  118  Ga.  plainiil!  must  establish  '*  all  the  mate- 

53S;  Central  R.  Co.  v.  Bannister,  195  rial  allegations  of  his  petition"  is  an 

III.  48;  Suburban  R.  Co.  v.  Balk  will,  erroneous    instruction.      Williams    v, 

X95  III.  535.    See  also  Collins  v,  Wil-  Iowa  Cent.  R.  Co.,  121  Iowa  270.    To 

Hams,  21  Ind.  App.  227.  the  same  effect  see  Chicago  Terminal 

fk  Woodruffs.  Hensley,  26  Ind.  App.  Transfer  R.  Co.  v,  Schmelling,  99  III. 

592;  McDonald  v.  Bice,  113  Iowa  44;  App.  577,  affirmed  197  III.  619. 

Parkins  v,  Missouri  Pac.  R.  Co.,  (Neb.  Instractions  Held  Vot  Erroneous  as  Bs- 

1903)  93  N.  W.  Rep.  197;  Houston  Elec-  ferring  Jury  to  Pleadings  for  bsoss.— 

trie  CTo.    V,  Nelson,  (Tex.  Civ.   App.  Hartpence  v,  Rogers,  143  Mo.  623  (to 

X903)  77  S.  W.  Rep.  978.    See  also  She-  the  same  eflect  as  Britton  v,  St.  Louis, 

beck    V.   National    Cracker    Co.,    120  120   Mo.  437,  suted  in  the  original 

Iowa  4x4.  note);  Christie  v.  People,  ao6  111.  337 

Supp.  PI.  &  Pr.— 49  709 
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15#.  How  iwiLM  Are  Butod.  —  See  notes  3,  4,  5. 

[If  one  of  the  counts  in  a  declaration  is  defective,  the 

court  should  instruct  the  jury  to  disregard  it,  and  it  is  error  to 
refuse  to  do  so.*"] 

luiM  Withdrawn.  —  See  notes  6,  7. 
(2)  Limitations  of  Rule.  —  See  note  8. 
1S7,  See  note  2. 

Wheri  Other  Iiuitractioiis  Correetly  State  Imvm.  —  See  note  3. 

(to  the  same  effect  as  State  v,  Scott,  6.  Oakley  v.  State,  135  Ala.  29:  Gulf, 

109   Mo.   226,   Slated  in   the    origioal  etc.,   R.  Co.  v,  Warner,  22  Tex.  Civ. 

note).    See  also  Illinois  Cent.  R.  Co.  App.  167. 

V,  Jernigan,  loi   111.  App.   i,  affirmed       Eliminated  Iisnee. —  When  the  effect 

198  111.  297;  Galveston,  etc.,  R.  Co.  v,  of  an  admission  by  one  of  the  parties 

Parvin,   27    Tex.   Civ.   App.    60;    St.  is  to  eliminate  from  the  case  every 

Louis  Southwestern  R.  Co.  v,  Harri-  issue  previously   raised   by  his   pleas 

son,  (Tex.  Civ.  App.   1903)  73  S.  W.  except  one,  it  is  not  erroneous  for  the 

Rep.  38.  court  to  submit  that  issue  alone  to  the 

An    instruction:    "If    you    believe  jury.     De  Graffeoreid  v.  Meoard,  103 

from   the  evidence  that   the    plaintiff  Ga.  651. 

*    *    *    was    injured   as  charged   in  So  a  requested  charge  based  on  a 

the  declaration  '*  was  held  to  be  u nob-  plea   which    has   been   eliminated  ou 

jectionable.     Malott  v.  Hood,  201   111.  demurrer  is    properly   refused.     City 

202.  Delivery  Co.  v.  Heniy.  (Ala.  1903)  34 

IM*    d.    Baker   i\   Summers,    201  So.  Rep.  389;  Terre  Haute,  etc.,  R.  Co. 

III.  52.  V,  Peoria,  etc.,  R.  Co  ,  182  ill.  501. 

Instmetions    Hot   Obnozioas   to    This  Abandoned  Issue.  ~  Where  counsel  for 

Bole.  —  To  the  same  effect  as  People  the  plaintiff  stated  that  no  claim  was 

z'.  Jackson  County,  92  111.  441,  staled  made  that  the  proof  sustained  a  ceriain 

in  the  original  note,  see  Chicago  City  allegation  of  the  petition,  it  was  held 

R.  Co.  V.  Carroll,  206  111.  318.  to  be  prejudicial  error  to  submit  such 

A  reference  to  the  declaration  is  not  issue  to  the  jury.  Kircher  v.  Larch- 
ground  for  reversal  where  no  question  wood,  120  Iowa  578. 
of  law  was  submitted  in  that  way,  and  Abandoned  Petition.  —  It  is  error  to 
each  count  contains  a  sufficient  state-  base  an  instruction  on  the  averments 
mentofa'cause  of  action.  Pittsburgh,  of  the  original  petition,  when  it  has 
etc.,  R.  Co.  V,  Kinnare,  203  III.  388.  been  abandoned.   Purdom  v.  Brussells, 

What  Are  the  Material  Allegations  of  66  S.  W.  Rep.  22,  23  Ky.  L.  Rep.  1796. 

the  declaration  is  a  qaesiion  of  law,  7,  Withdrawing   Eridnioe.  —  Where 

and  it  is  error  to  submit  it  to  the  jury,  an  issue  is  withdrawn  by  an  instruction. 

Martensen  v,  Arnold,  78  111.  App  336.  it  is  not  necessary  to  state  further  that 

4.  See  Illinois  Cent.  R.  Co.  v.  King,  the  evidence  on   that  subject  is  also 
77  111.  App.  581.  withdrawn.     Kirsher  v.  Kirsher,   lao 

5.  Tathwell    v.   Cedar  Rapids,    114  Iowa  337. 

Iowa   181;  Kelly   v.   Stewart,  93  Mo.  8.  West  Chicago  St.  R.  Co,  v.  Liese- 

App.  47;  Welch  V,  Clifton  Mfg.  Co.,  rowitz,  99  111.  App.  591,  affirmed  197 

55  S.  Car.  568;  El  Paso,  etc.,  R.  Co.  v.  111.  607;  Graybill  v.  Chicago,  etc.,  R. 

McComas,  (Tex.  Civ.  App.  1903)  ^2  S.  Co.,  112  Iowa  738.    See  also  Ft.  Madi- 

W.  Rep.  629;  Honey  Grove  v,  Lamas«  son  v.  Moore,  109  Iowa  476;    Texas, 

ter,  (Tex.    Civ.   App.   1899)  50   S.  W.  etc.,  R.  Co.  v.  Moitensen,  37  Tex.  Civ. 

Rep.  1053  App.  106. 

Where  the  Proof  Wholly  Fails  to  Sstab-  167.    2.  Illinois   Cent.    R.   Co.  v. 

lish  One  of  the  Counts  of  the  declaration,  Jernigan,  198  III.  297,  citing  xi  Encyc 

it  is  reversible  error  for  the  court  to  of  Pl.  and  Pr.  157. 

refuse  td  instruct  the  jury  to  disregard  8.  Chicago  Terminal  Transfer  R.Co. 

such  count.    Chicago  Bridge,  etc.,  Co.  v.  Schmelling.  99  III.  App.  577,  affirmed 

v»  Hayes,  91  111.  App.  269.  197IIL  6to;  Hankinstr.  Hankins,  (Iowa 

ba,  Chicago,  etc.,  R.  Co.  v.  Eselin,  1899)  79  N.  W.  Rep.  278;  Livinnton  v. 

86  III.  App.  94:  Chicago,  etc.,  R.  Co.  Stevens.  (Iowa  1903)  94  N.  W.  Rep^ 

tr.  0*Leary,  zoa  111.  App.  665.  925;  McCormicJt  Harvesting  Mach.  Cow 
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\S7.  SdlwtBM  to  PlMdlBfi  by  AgxMttMit.  —  See  note  4. 

b.  Manner  of  Stating  Issues.  —  See  note  6. 
Iff 8.  c.  Effect  of  Misstatement.  —  See  note  3. 

d.  Effect  of  Imperfect  Statement.  —  See  note  4. 
Iff9.  10.  Limiting  Infltruotions  to  Pleadings  and  Evidence  —  a. 

In  General  —  (i)  Instructions  to  Be  Based  on  Pleadings  and 
Evidence.  —  See  notes  i,  2,  4,  5. 

It  It  IrroneMi  to  Sabmit  to  Jnrj.  —  See  note  6. 

V,  Hiatt,  (Neb.  1903}  95  N.  W.  Rep.  637;  the  burden  of  proof  isoothe  defendant 

Parkins  v,  Missouri  Pac.  R.  Co.,  (Neb.  to  prove  the  material  allegations  of  his 

1903)  96  N.  W.  Rep.  683;  Murray  v.  ansvver  by  a  preponderance  of  the  evi- 

Burd,  65  Neb.  427;  Texas,  etc.,  R.  Co.  dence  is  suflScient  in  the  absence  of  a 

V,  Mortensen,  37  Tex.  Civ.  App.  106.  request  for  a  more  definite  statement 

157.    4.  SeeTrumble  v,  Happy,  114  as  to  what  are  the  material  allegations 

Iowa  634.  of  the  answer.    Pecha    v.    KastI,    64 

6.  Hedlun  v.  Holy  Terror  Min.  Co.,  Neb.   380.     To  the    same    effect    see 

(S.  Dak.  1902)  93  N.  W.  Rep.  31  [suot-  0*Donnell  v,  Chicago,  etc.,  R.  Co.,  65 

ins  II    Encyo.  of  Pl.  and  Pr.   157];  Neb.  613. 

Walrod  V.  Webster  County,  no  Iowa  1M«    1.  Mercer  v.  Southern  R.  Co., 

349  66  S.  Car.  346  {jjuoHng  11  Encyc.  op 

eutiiurlHiiM  in  Terms  Bailed  by  Plead-  Pl.    and    Pr.    158,   159];    McAtee  v. 

ings.  —  It  is  not  error  to  state  in  the  Valandingham,  75  Mo.  App.  45;  Marr 

charge  the  allegations  of  the  petition,  r.  Bunker,  93  Mo.  App.  651;  Swift  v, 

though  at  unnecessary  length.    Atchi-  Holoubek,  60  Neb.  784. 

son,  etc.,  R.  Co.  v,  Cuniffe,  (Tex.  Civ.  8.  Tumey  v.  Baker,  103  Mo.  App. 

App.  IQOO)  57  S.  W.  Rep.  693.  390. 

StatementoflMnies  to  Be  in  Writing.—  4.    Macon    Consol.    St.    R.    Co.    v. 

Woodruff  V,  Hensley,  36  Ind.  App.  593.  Barnes.  113  Ga.  3i3,  holding  that  the 

But  see  Chesapeake,   etc.,   R.  Co.  v,  court  may  properly  call  the  attention 

Dupee,  67  S.  W.  Rep.   15,23  Ky.  L.  of  the  jury  to  any  contention  set  forth 

Rep.  3349,  holding  that  a  statement  of  in  the  plaintiff's  petition  which  has  not 

the  issues  by  ihe  court  in  writing  is  been  demurred  to,  and  which  is  sup* 

unusual,  and  not  to  be  commended,  ported  by  evidence, 

but  if  not  prejudicial,  it  is  not  such  an  5.  Christian  v.  Connecticut  Mat.  L. 

irregularity  as  will  authorize  a  reversal.  Ins.  Co.,  143  Mo.  460. 

fltatenwnt  of  Pleadings  Unneoewary.  —  6.  Colorado,  —  Matheson  v,  Kuhn,  15 

It  is  unnecessary  for  the  court  in  the  Colo.  App.  477. 

preliminary  part  of  its  charge  to  state  Georgia,   —  Southern    R.     Co.    r. 

the  substance  of  the  matters  pleaded  O'Bryan,  115  Ga.  659. 

by  either  party.     It  is  necessary  only  Illinois.  —  Wabash  R.  Co.  v,  Stewart, 

to  submit  the  questions  of  fact  raised  87  111.  App.  446;  Spring  Valley  Coal 

by  the  pleadings,  and  to  instruct  the  Co.  v.  Robizas,  307  III.  336. 

jury  on  the  law  as  to  the  issues  sub-  loTtfa,  —  Blackman    v,   Kessler,   xxo 

mitted.    Galveston,    etc.,    R.    Co.    r.  Iowa  140;  Duncan  v.  Gray,  108  Iowa 

Smith,  34  Tex.  Civ.  App.  137;  Galves-  599. 

ton,  etc.,  R.  Co.  v.  Hitzfelder,  34  Tex.  Aansas.  —  Arkansas  City  First  Nat. 

Civ.  App.  318.  Bank  v.  Skinner,  10  Kan.  App.  5x7. 

IM.    8.  See  Pickens  v.  South  Caro-  Missouri,  —  Wilson    v,    Russler,  91 

Una,  etc..  R.  Co.,  54  S.  Car.  498.  Mo.  App.  375;  Pryor  v.  Metropolitan 

4.  See  Bryce  v,  Cayce,  63  S.  Car.  546;  St.  R.  Co.,  85  Mo.  App.  367. 

Oliver  V.  Columbia,  etc.,  R.  Co.,  65  S.  Nebraska,  —  Thorn  v.  Dodge  County, 

Car.  i;  Garrett  v,  Weinberg,  59  S.  Car.  64  Neb.  845. 

163*.  Sutton  V,  Clark«  59  S.  Car.  440;  TVjTAf.  —  Cage  v.  Tucker,  39  Tex. 

Bell  V,  Beazley,  18  Tex.  Civ.  App.  639;  Civ.  App.  $86. 

Galveston,  etc.,  R.  Co.  v,  Buch,  37  Tex.  nitiitrationa.  —  Contributory    negli- 

Civ.  App.  383;  St.  Louis,  etc.,  R.  Co.  gence  should  not  be  submitted  unless 

V,  Laws,  (Tex.  Civ.  App.  X901)  61  S.  presented  bv  plea  and  supported  by 

W.  Rep.  498.  evidence.    Perez  r.  San  Antonio,  etc.« 

Hlwlnara.  —An   Instruction   that  R.  Co.,  38  Tex.  Civ.  App.  955;  Gulf, 
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160.  See  note  i. 

161.  (2)  Instructions  Not  Based  on  Pleadings  and  Evidence  — 
When  Ground  for  Reversal.  —  See  note  i. 

*.  Limiting  Instructions  to  Pleadings  —  (i)  In 

Civil  Cases  —  (a)  latrodmotay  ItiUmtat,  —  See  note  2. 
169.  See  note  i. 

etc.,  R.  Co.  V,  Jukton,  99  Tex.  Civ.  Xialtiag  OaBilte»ti«B  of  Aeti  of  Veg- 

App.34t*  liffMiM    to  TlMM  Allaged.  — The    jury 

1M«  1.  Baok  of  Commerce  9.  Halde*  should  be  coofioed  to  the  considerattoo 

man,  109  Ky.  383,  citing  11  Encyc.  of  of  such  facts  of  alleged  negligence  as 

Pl.  and  Pr.  158.    See  also  the  follow,  are  the  basis  of  the  plaintiff *s  com. 

ing  cases:  plaint.    Chicago,  etc.,  R.  Co.  v.  Gore, 

//ft'jMftf.  —  Watson  V,  Roth,  191  111.  96  111.  App.  553;  Chicago  Union  Trac- 

383.  tion  Co.  V,  Grommes,  no  111.  App.  113; 

/ndiama,--^Lk  Plante  v.  La  Zear,  31  Northern  Milling  Co.  v.  Mackey,  99 

Ind.  App.  433.  111.  App.  57;  South  Covington,  etc.,  St. 

AVMwia.  —  Spauldiog  v.  Sute,  61  R.  Co.  v.  Strob,  66  S.  W.  Rep.  177,  33 

Neb.  389;  Omaha  L.  ft  T.  Co.  v,  Doug-  Ky.  L.  Rep.  1807. 

las  County, 63  Neb.  x ;  Sweeney  v.  Rejto,  But  failure  so  to  limit  the  jury  is  not 

(Neb.  190X)  05  N.  W,  Rep.  669;  Gandy  prejudicial,  where  the  evidence  is  con- 

V,  Bissell,  (Neb.  1903)  97  N.  W.  Rep.  fined  to  the  negligent  acts  set  out  in 

633:  Httber  Mfg.  Co.  v.  Gotchall,  (Neb.  the  petition,  and  there  is  nothing  else 

1901)96  N.  W.  Rep.  611;  Rath  v.  Rath,  in  the  case  to  which  the  instructions 

(Neb.  1903)  89  N.  W.  Rep.  6x3;  South  can  be  referred.    Louisville  R.  Co.  r. 

Omaha  tf.  Wrzensinski,  (Neb.  1903)  93  Will,  66  S.  W.  Rep.  638,  33  Ky.  L.  Rep. 

N.  W.  Rep.  1045*  1961. 

A^#rM  Carolina,  —  Carson  v,  Norfolk,  Instrnottoiis  Based  on  aa  Imnatsrial 

etc.,  R.  Co.,  Z38  N.  Car.  95.  Issue  Balsed  by  a  Party  furnish  such 

Texas,  —  Dallas  v,  Beeman,  33  Tex.  party   with  no  ground  of    objection. 

Civ.  App.  315:  Halsell  v,  Neal,  33  Tex.  Mansur-Tebbetts    Implement   Co.    9. 

Civ.  App.  36;  Western  Union  Tel.  Co.  Ritchie,  143  Mo.  587:  Davis  v.  Davis, 

V.  Seals,  (Tex.  Civ.  App.  1898)  45  S,  so  Tex.  Civ.  App.  310. 

W.  Rep.  964;  Forney  v.  Ward,  3$  Tex.  109.    L  California,  —  People  r.  Mc- 

Civ.  App.  443;  Von  Diest  v.  San  An*  Farlane,  134  Cal.  618;  People  v,  Hunt- 

tonio  Traction   Co.,   (Tex.  Civ.  App.  ington,  138  Cal.  361. 

1903)  77  S.  W.  Rep.  633;  Western  Union  Ctorgia,  —  Sanders  v.  Southern  R. 

Tel.  Co.  V,  Bowen,  (Tex.  Civ.  App.  Co.,  107  Ga.  133. 

1903)  76  S.  W.  Rep.  613.  Illinois,  —  Schmidt  v.  Balling,  ox  111. 

Utah,  —  Edd  V,  Union  Pac.  Coal  Co.,  App.  388,  McDavid  v,  Ellis,  78    lU. 

35  Utah  393.  App.  381;  Lebanon  Coal,  etc..  Assoc 

Fif^inia,  —  Miller  v.  Newport  News,  v,  Zerwick,  77  III.  App.  486;  Chicago, 

loi  Va.  433.  etc.,  R.  Co.  v,  Libey,  68  111.  App.  144. 

161«    1.  McAdams  r.  McCook,  (Seh,  Jowa,  —  Erb  v,  German  American 

IQ04)  90  N.  W.  Rep.  656;    Ferns  r.  Ins.  Co.,  zi3  Iowa  357;  Anderson  v, 

Marshall,  (Neb.  1901)  06  N.  W.  Rep.  Roberts,  zi3  Iowa  749;  Scott  r.  Chicago 

603;    Harwell  v.  Sontliern  Furniture  G.  W.  R.  Co.,  Z13  Iowa  381. 

Co.,  (Tex.  Civ.  App.   1003)  75  S.  W.  Kansas. -^St,  Louis,  etc.,  R.  Co   v. 

Rep.  53;  State  p.  Hawkins,  33  Wash.  Blinn,  10  Kan.  App.  468;  Gilmore  v. 

389.  Swisher.  59  Kan.  173 ;  Meyer  v,  Reimer, 

8.  iMtroetioaAdDsd  by  Party  OomplalB-  65  Kan.  833. 

tag.  —  Spring  Valley  Coal  Co.  v.  Ro-  Michigan,  —  Goodspeed   v.    Hilde- 

bisas,  307    IH.   336;    Ward    v,    Bass,  brand,  131  Mich.  375,  9  Detroit  Leg. 

(Indian  Ter.  1903)  69  S.  W.  Rep.  879;  N.  387. 

Phelps    V,     Salisbury,     z6i    Mo.    z;  Missouri,   —   Barkley    v,    Barkley 

O'Rourke  v,  Undell  R.  Co.,  143  Mo.  Cemetery  Assoc.,  Z53  Mo.  300:  Roberu. 

343;  Collier  V.  Gavin,  (Neb.  T90Z)  95  N.  etc..  Shoe  Co.  v.  Shepherd,  96  Mo.  App. 

w.  Rep.  843;  Western  Union  Tel.  Co.  698;  Caffery  v.  Chocuw  Coal,  etc..  Co., 

V,  Bowen,  (Tex.  Civ.  App.  Z903)  76  S.  95  Mo.  App.  X74;  Edwards  v.  St.  Louis, 

W.  Rep.  6x3.  etc.,  R.  (^.,  79  Mo.  App.  357;  Suu  f^ 
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Lehman,  175  Mo.  619;  State  v,  Fanlk-  Kenhuky.  —  LouisWUe,  etc,  R*  Co. 

ner,  175  Mo.  546.  r.  Mattingly,  (Ky.  1900)  57  S.  W.  Rep. 

Nebraska.  —  WiUiams  v.  McConau-  690. 

ghey,  58  Neb.  656;  Norfolk  Beet-Sugar  Louisiana,  -*  Sute    v.    Powell,    X09 

Co.  V.  Hight,  56  Neb.  z6a;  Tower  r.  La.  737. 

McFarland,  (Neb.  1901)  96  N.  W.  Rep.  Massachusetts.   —  Cunningham     v, 

17a.  Davis,  1 75  Mass.  913 ;  Cooke  v,  Plaisted, 

New  Mexico,  — •  Cerrillot  Coal  R.  Co.  176  Mass.  374;  Beals  v.  Brookline,  174 

V.  Deserant,  9  N.  Mes.  49.  Mass.    i;    Boyle  v,    Columblaa    Fire 

North  Carolina.  —  Waters  v.  Waters,  Proofing  Co.,  182  Mass.  93. 

125  N.  Car.  590.  Minnesota.  —  Lobdell  v.  Keene,  85 

Oregon,  —  Carson  v,  Lauer,  40  Oregon  Minn.  90. 

969;  Steiger  v,  Fronhofer,  43  Oregon  Missouri,  —  James  v.  Hicks,  76  Mo. 

178.  App.  108:  Siate  V,  Horton  Land^  etc., 

Texas.  —  Greenville    Nat.    Bank  v.  Co.,  z6i  Mo.  664;  De  Donato  v.  MorrU 

Partain,  (Tex.  Civ.  App.  1899)  53  S.  W.  son,  160  Mo.  581;  Murphy  v.  St.  Louis 

Rep.  648;  Saunders  v,  Weekes,  (Tex.  Transit  Co.,  96  Mo.  App.  272;  Brook* 

Civ.  App.    1900)  55  S.   W.   Rep.   33;  shiei  v,  Cbillicothe  Town  Mut.  F.  Ins. 

Rotan  Grocery  Co.  v,  Martin,    (Tex.  Co.,  91  Mo.  App.  599;  Matney  v,  Chi« 

Civ.  App.   X900)  57  S.  W.   Rep.   706;  cago,  etc.,  R.  Co.,  75  Mo.  App.  233; 

Western   Union  Tel.  Co.  v,  Johnson,  Toplin  Waterworks  Co.  v.  Joplin,  177 

(Tex.  Civ.  App.  1902)  67  S.  W.  Rep.  Mo.  496;  Winter  v.  Supreme  Lodge, 

338;  Texas,  etc.,  R.  Co.  v.  Knox.  (Tex.  etc.,  lox  Mo.  App.  550;  Edwards  v.  Suo 

C\9,  App.  1903)  75  S.  W.  Rep.  543.  Ins.  Co.,  loi  Mo.  App.  45. 

^tVri?iiA».  —  McCanncr.  UlIman«zo9  Nebraska,  —    Hammond    v.    King, 

Wis.  574.  (Neb.  1902)  92  N.  W.  Rep.  1031;  Kynei 

Error  Yavorablsto  Defendant.  —  Palm*  v,  Laubner,  (Neb.  1902)  91  N.  W.  Rep. 

our  V,   Roper,   119  Ga.   10;   Hanover  491;  Hanover  F.  Ins.  Co.  v,  Stoddard, 

F.  Ins.  Co.  V,  Stoddard,  52  Neb.  745.  52  Neb.  745. 

Adlure  to  Give  InstrnotiOBS  on  issues  New    York.  —  Rosenblatt   v.    Hey* 

outside  the    pleadings    is   not   error,  mann,  (N.  Y.  City  Ct.  Gen.  T.)  26  Misc. 

Bogard  v.  Johnstone.  (Ky.  1899)  53  S.  (N.  Y.)  861;  Ten  Eyck  v.  Witbeck,  55 

W.    Rep.    651.     See   also    Pittsburgh  N.  Y.  App.  Div.  165. 

Spring  Co.  V,  Smith,  115  Ga.  764.  Rhode  Island,  —  McGar  v.  National, 

168.    1,  Alabama.  —  Moore  v.  Nash*  etc.,  Worsted  Mills,  22  R.  L  347. 

ville,  etc.,  R.,  137  Ala.  495:  Willis  v.  South   Carolina, -^  Long  v,   Huoter, 

State,  134  Ala.  429;  Mitchell  v,  Sute,  58  S.  Car.  152. 

129  Ala.  23;  Crittenden  v.  State,  134  Tennessee.  —  Fletcher  v.  Louisville, 

Ala.  145:  Gafford  v.  State,  122  Ala.  54:  etc.,  R.  Co.,  102  Tenn.  i. 

Birmingham  R.,  etc.,  Co.  V.  City  Stable  TVotat. -— Houston,  etc.,  R.  Co.  v. 

Co.,  tiQ  Ala.  615.  Patterson,    20  Tex.   Civ.    App.    25$; 

California.  -^  Wahlgren    v.    Market  Milmo  Nat.  Bank  v.  Convery,  (Tex. 

St.  R.  Co.,  132  Cal.  661,  affirmed  132  Civ.  App.   1899)  49  S.  W.    Rep.  926; 

Cal.  659;  Peters  t/.  McKay,  136  Cal.  73.  Abernathy  v.  Southern   Rock   Island 

Colorado.  —  Davis  v.  Shepherd,  31  Plow  Co.,  (Tex.  Civ.  App.  1901)  62  S. 

Colo.  141.  W.  Rep.  786;    International,  etc,  R. 

Connecticut.  —  Alpert    v.  Bright,    74  Co.  v.  Locke,  (Tex.  Civ.  App.  Z902)  67 

Conn.  614;  State  v,  Laudano,  74  Conn.  S.  W.  Rep.  1082;  Houston,  etc.,  R.  Co. 

638,  Court  Harmony  v.  Court  Abraham  v.  George,  (Tex.  Civ.  App.  1901)  60  S. 

Lincoln,  70  Conn.  634.  W.  Rep.  313;  Galveston,  etc.,  R.  Co. 

C^<^r^fa.— Hill  v.Lndden,  etc..  South-  v.  Courtney,  30  Tex.  Civ.  App.  544; 

ern  Music  House,  113  Ga.  390;  Georgia  Texas,  etc.,  R.  Co.  v.  Gray,  (Tex.  Civ. 

Southern,  etc.,  R.  Co.  v,  Zarks,  108  Ga.  App.  1902)  71  S.  W.  Rep.  316;  St.  Louis 

800;  Farmers  Banking  Co.  v.  Key,  lis  Southwestern    R.   Co.    v,    McAdams, 

Ga.  301.  (Tex.  Civ.  App.  IQ02)  68  S.  W.  Rep.  3x9. 

Illinois.  —  Chicago,  etc.,  R.  Co.  v.  Utah.  —  Downey  ».  Gemini  Min.  Co., 

Smith,  180  111.  453;  People  v.  Lehr,  X96  24  Utah  431. 

111.  36X.  West  Virginia.  ^  Sute  v.  Clark,  51 

Iowa.  —  Sample  v.  Rand,  xx9  Iowa  W.  Va.  457. 

6x6.  United  States.  —  Lamson  v.  Beard,  94 
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ltt4«  eroiaA  te  Btrtnal.  —  See  note  2. 

(b)  Bnlt  that  laitnwtioni  Xwt  Be  ttfktly  Xiadttd  to  Xmum  Baisid 
bj  PlMdiagi.  —  See  notes  5,  6. 
IAS.  See  note  i. 

(e)  Bait  that  laitnietiou  Kay  Be  Baied  oa  laeonpitMit  BtiAnea 
Aiaitted  Withrat  Oljectlon  —  aa,  Statbusnt  op  Rule.  —  See  note  2. 
166.  See  note  i. 

Xmee  Xntuallj  Dintfarded.  —  See  note  2. 
16T.  (2)  In  Criminal  Cases.  —  See  note  3. 

168.  c.  Limiting  Instructions  to  Evidence  —  (i)  Intro- 
ductory Statement.  —  See  note  i. 
170.  nOr  Test.  —  See  note  i. 

Fed.  Rep.  30.  36  C.  C.  A.  56;  Nevada  Card  v,  Columbia  Tp.,  191  Pa.  St.  S54; 

Co.  V,  Farnsworih.  (C.  C.  A)  102  Fed.  Abilene  Oil  Co.   v.   Briscoe,  27  Tex. 

Rep.  573-  Civ.  App,  157. 

Btatatet  Bot  Affeeting  Oaet.  —  A  party  8.  Bomar  v,   Rosser,   Z31  Ala.  215, 

bas  no  right  to  ask  for  instructions  as  quoting  11  Encvc.  of  Pu  and  Pa.  166. 

to  the  constitutionality  or  construction  167.    8.  Initraetioii  on  8a1^)eet  Bot 

of  statutes  not  affecting  the  case.     Lnf-  AUogod.  —  On  a   trial  of  one  of  two 

kin  V.  Lufkin,  r82  Mass.  476.  or  more  persons  jointly  indicted  for  a 

164.    8.  Paretti    v.    Rebenack,    8z  crime,  the    fact    that  conspiracy  was 

Mo.    App.    494;    Canon    v.   Farmer's  not  alleged  in  terms  in  the  indictment 

Bank,  (Neb.  1902)91  N.  W.  Rep.  585;  has  been  held  not  to  render  a  charge 

Paynev.McCormtck  Harvesting  Mach.  on  that  subject  inappropriate.    Dixon 

Co.)i  XI  Okla.  318;  Sims  v.  Southern  v.  State,  116  Ga.  186. 

R.  Co.,  59  S  Car.  246.  16§.    1.  Hartman    v.    Loptien,    93 

5.  Bloch  Queensware  Co.  V.  Metzger,  111.  App.  472;  Borden  9.  Faik  Co.,  97 
70  Ark.  232;  Finck  v.  Schaubacher,  Mo.  App.  566;  State  v,  McCann,  43 
(Supm.  Ct.  App.  T.)34Misc.  (N.  Y.)547.  Oregon  155;  Nite  v.  State,  41  Tea. 
And  to  the  same  effect  as  Matson  cr.  Crim.  340;  Stokes  v.  State,  (Tez.  Ctim. 
Frazer,  48  Mo.  App.  302,  set  out  in  the  1902)  70  S.  W.  Rep.  95;  Fos  r.  Martin, 
original  note,  see  Jordan  v.  Indian-  104  Wis.  581;  Frizzell  v,  Omaha  St.  R. 
apolis  Water  Co..  159  Ind.  337;  Frick  Co.,  (C,  C.  A.)  124  Fed.  Rep.  176. 

V.  Kabaker,  116  Iowa  494.  170.    1.  Abstract  ProposittoM.  —  An 

6,  El  Paso  Electric  St.  R.  Co.  v.  BaU  abstract  proposition  of  law  not  applied 
linger,  (Tex.  Civ.  App.  1903)  72  S.  W.  to  the  facts  of  the  case  is  liable  to  mis- 
Rep.  612.  lead  the  jury,  and  should  not  be  given. 

16ft.    1.  Kirby  v.  Wabash  R.  Co.,  Sullivan  c.  State,  Z17  Ala.  214:  John- 

85   Mo.  App.  345.     See  also  Eller  v.  ston  v.    Hirschberg,  85   111.  App.  47; 

Loom  is,    106    Iowa    276;    Pitcairn    v,  Mayer    v,     Gersbacher,   207    111.  296; 

Philip  Hiss  Co.,  (C.  C.  A.)  125  Fed.  Vallettezf.  Bilinski,  167  III.  564;  Chicago 

Rep.  no.  City  R.    Co.  v.  Anderson,  193  111.  9; 

8.  American  Harrow  Co.  v.  Dolvin,  Jeffries    v.  Loving,  106  111.  App.  3S0; 

119  Ga.  186;  Republic  Iron,  etc.,  Co.  Illinois  Cent.    R.  Co.  v.  Behrens,  101 

V.  Radis,  106  111.  App.  530;  Williams  v.  111.  App.  33;   Newton  Rubber  Works  v. 

Atkinson,  152  Ind.  98:  Rotan  Grocery  Home  Ratun   Co.,  100  111.  App.  421: 

Co.  r.  Martin,  (Tex.  Civ.  App.  1900)  57  Davis  v.  State.  152  Ind.  34;  Abbitt  v. 

S.  W,  Rep.  706;  Norfolk,  etc.,  R.  Co.  Lake  Erie,  etc.,  R,  Co.,  150  Ind.  498; 

V.  Stevens.  97  Va.  631.  Greer  ».  Com.,  in  Ky.  93;  Henderson 

166.    1.  Wren  v.    Golden    Tunnel  v,  Raymond  Syndicate,  183  Mass.  443; 

Min.    Co..   24    Wash.   261    [ciHng    ii  Smith  v.  New  England  Bank.  7«  N.  H. 

Encyc.  of  Pl  and  Pr.  165  (166)];  Ro-  4;  Mehkanyies  v.  North  Jersey  St.  K. 

senberger    v.    Marsh,    108    Iowa    47:  Co.,   (N.   J.    1902)   52  Atl.    Rep.  280: 

?ualy    t/.    Johnson,    80    Minn.    408;  Archer  t/.  Mount  Vernon,   171  N.  Y. 

ranklin  v.  Missouri,  etc..  R.  Co.,  97  639;  Parker  v.   National  Mnt.   Bldg., 

Mo.  App.  473:    Twelkemeyer   v.   St.  etc.,  Assoc.,  (W.  Va.   1904)  46  S.   E. 

Louis  Transit  Co.,  102  Mo.  App.  190;  Rep.  811. 
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1  TO,  (2)  Impropriety  of  Instructions  Not  Based  on  Evidence. 
—  Bala  fltotod.  —  See  note  2. 

170.    8.  Goodwin  v.  State,  1x4  Wis.  536, 23  Ky.  L.  Rep.  103;  Hines  v.  Com., 

318,  HHng  II  Encyc.  op  Pl.  and  Pr.  62  S.  W.  Rep.  732.  23  Ky.  L.  Rep.  119; 

Vjoetseq,    See  also  the  folio  wing  cases:  Mahan  v.  Cora.,  (Ky.  1900)  56  S.  W. 

Alabama^  —  Steiner  v,   Jeffries,   118  Rep.  529;  Boone  v,  Ritchie,  (Ky.  1899) 

Ala.  573;  Wadsworth  v,  Dunnam,  117  53  S.  W.  Rep.  518. 

Ala.  6(5i.  Louisiana,  —  State  c .  Matthews,  ixi 

Arkansas,  —  St.  Louis,  etc.,   R.  Co.  La.  962. 

V.  Woodward,  70  Ark.  441.  Michigan.  —  June  v,  Labadie,  (Mich. 

Caii forma,   —    Boone    v.    Oakland  1903)  92  N.  W.  Rep.  937,  9  Detroit  Leg. 

Transit  Co.,   139  Cal,  490;    Roche  v,  N.  541;    People  v.   Goodrode,  (Mich. 

Baldwin,  135  Cal   522.  1903)  94  N.  VV.  Rep.  14,  10  Detroit  Leg. 

Colorado,  —  Edmundson  v.  Preville,  N.  19;  Lange  v.  Wiegand,  125  Mich. 

12  Colo.  App.  73;  Denver,  etc.,  R.  Co.  647,  7  Detroit  Leg.  N.  673;  Fruit  Dis- 

V,  Spencer,  25  Colo.  9;  Gray  v.  Sharp,  patch  Co.  v,  Russo,  125  Mich.  306,  7 

17  Colo.  App.  139.  Detroit  Leg.  N.  531. 

Georgia,  —  Mack    v.   State,    118  Ga.  Mississippi.  —  Rogers    v.    State,    82 

755;  Brantley  v.   State,    115  Ga.  229;  Miss.  479:  Wheeler  v.  State,  76  Miss. 

Ficken  v,  Atlanta,  114  Ga.  970;  Geor-  265;    Smith   v.    Stale,   75    Miss.   542; 

ffia  R.,etc.,  Co.  v,  Benton,  117  Ga.  785;  Spradley  v.  State,  80  Miss.  82;  Davis 

Griffin  v.  Henderson,  X17  Ga.  382;  In-  v,  Searcy,  79  Miss.  292. 

man  v,  Crawford,  116  Ga.  63;  Green  v.  Missouri, — loi  Live  Stock  Co.  v.  Kan- 

Willingham,  100  Ga.  224;  Union  Sav.  sasCity,  etc.,  R.  Co.,  100  Mo.  App.  674; 

Bank,  etc.,  Co.  v.  Ellis,  no  Ga.  494;  Center  Creek  Min.  Coi  v.  Frankenstein, 

Dodge    p,    Williams,    107    Ga.    410;  179  Mo.  564;  State  &.  Bonner,  178  Mo. 

Wheeler  r.  State,  112  Ga.  43:  Central  424;  McAiee  v.  Valandingham,  75  Mo, 

of  Georgia  R.  Co.  v,  Bernstein,  113  Ga.  App.  45;  Carson  v.  Culver,  78  Mo.  App. 

175;  Maxwell  &.  Prichard,  113  Ga.  598.  597:  Lyons  v.  Carter,  84  Mo.  App.  4B3; 

Illinois,  —   Jones    v.    Consolidated  Grimes  v.   Stark,   91   Mo.   App.   621; 

Portrait,  etc.,  Co.,  100  111.  APP*  ^9;  Paiee  v,  McCabe-Bierman  Wagon  Co., 

Chicago  City  R.  Co.  v.  Cooney,  96  111.  97  Mo.  App.  356;  Kelly  v.  Siewart,  93 

App.  176;  ChicagoCity  R.  Co.  r.  Cane-  Mo.  App.  47;  Tracy  v.  St.  Joseph  Stock 

vin,  72  111.  App.  81;  Consolidated  Coal  Yards  Co.,  87  Mo.  App.  608:  Hutchin- 

Co.  r.  Bokamp,  67  III.  App.  347;  Chi-  son   v.  Reliance  Realty  Co.,   88   Mo. 

cago,  etc.,  R.  Co.  v,  Llbey,  68  111.  App.  App.  614;   Dietrich  v,  Hannibal,  etc., 

144;  Cicero,  etc.,  St.  R.  Co.  r.  Richier,  R.  Co.,  89  Mo.  App.  36:   Herbert  v, 

85  111.  App.  591;  Lange  c.  Seiter,  81  111.  Mound  City  Boot,  etc.,  Co.,  90  Mo. 

App.  192;  Hatterman  v.  Thompson,  83  App.  305,  N.  O.   Nelson   Mfg.  Co.  v. 

III.  App.  217;  Crown  Coal,  etc.,  Co.  v,  Shreve,  94    Mo.  App.   518;    Camp  v, 

Taylor,  81  HI.  App.  66;  McDavid  v,  Wabash  R.  Co.,  94  Mo.  App.  272;  State 

Ellis,  78  111.  App.  381 :  Elgin  v,  Nofs,  v,  St.  John,  94  Mo.  App.  229;  Phelps 

96  III.  App.  291;  Judd  V.  Isenhart,  93  v.  Salisbury,  161  Mo.  i;  Hunt  v.  Searcy, 

111.  App.  520;  Illinois  Cent.  R.  Co.  c.  167   Mo.    158;    Progress   Press   Brick, 

Bundy,97  111.  App.  202;  Schnellbacher  etc.,  Co.  v.  Graiiot  Brick,  etc.,  Co.,  151 

V,  Frank  McLaughlin  Plumbing  Co.,  Mo.  501;  Kingman  v.  Cornel  1-Tebbetts 

108  111.  App.  486:  Hughes  r.  Ferriman,  Mach.,  elc,  Co.,  150  Mo.  282. 

109  III.  App.   507;    Malott  V.   Woods,  Montana.  —  Builard    v.    Smith,    28 
109  111.  App.  512;  Palmer  v.  People.  Mont.  387. 

X09  111.  App.  269;  Cunningham  v,  Peo-  Nebraska.  —  Strong  v.  State,  6x  Neb. 

pic.  195  HI.  550;  Taylorville  v.  Stafford,  35;  Central  City  v,  Engle,  65  Neb.  885; 

196  111.288:  Mayer  v.  Springer,  192  111.  Parker  v.  Wells,  (Neb.  1903)  94  N.  W. 

970;  Baker  v.  Summers,  201  HI.  52.  Rep.   717;   Chicago,   etc.,  R.    Co.    r. 

Iowa,  —  Lehman  v.  Press,  .106  Iowa  Johnston,  (Neb.   1901)  95  N.  W.  Rep. 

389;   Alexander  v,   Staley,    no  Iowa  614:  State  &.  Bartley,  56  Neb.  810;  Van 

607;  Anderson   v.   Roberts,    112  Iowa  Nortwick    r.  'Holbine,  62    Neb.    147; 

749;  State  V.  Swallum,  iit  Iowa  37.  Thompson  r^  Stale,  61  Neb.  210;  Mc» 

Kansas,  —  Honick    v.    Metropolitan  Cormick     Harvesting    Mach.    Co.    p, 

St.  R.  Co.,  66  Kan.  124.  Willan,    63     Neb.    391;    Chamberlain 

Kintucky,  — Com.  v,  Rudert,  109  Ky.  Banking  House  v,  Woolsey,  60  Neb. 

653;  Stovall  V,  Com.,  62  S.  W.  Rep.  516;  Swift  v,  Holoubek,  60  Neb.  784. 
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ITff.  OoATiiM  «f  Thii  Bttlt.  —  See  note  i. 

New  Mfxicc-^lttxhoty  v.  Claypool.  Robertson,  93  Tex.  503,  reversing  (Tex. 

(N.  Mex.  1903)71  Pac*  I^ep.  463.  Civ.  App.   1899)  55  S-  W.  Rep.  347; 

New  York.  -^  Dougherty  v.  King,  aa  Lankster  p.  State,  41  Tex.  Crim.  603; 

N.  Y.  App.  Div.  610;  Reardon  v»  Third  Schulz  v.  Teasman»  93  Tex.  488. 

Ave.  R.  Co..  24  N.  Y.  App.  Div.  163.  Virginia,  —  Norfolk  R.,  etc..  Co.  v. 

North    Carolina,  —  State    v.   Castle,  Corletto,  100  Va.  355;  Johnson  v.  Com, 

Z33  N.  Car.  769;  Bryan  v.  Southern  R.  (Va.   1904)  46  S.  E.  Rep.  789;  Cbeaa- 

Co.,  (N.  Car.   1904)  47  S.  K.  Rep.  15;  peake,  etc.,  R.  Co.  v,  Rodgets,  100  Va. 

Stale  V.  Potter,  (N.  Car.  1904)  47  S.  E.  324;  Richmond  Pass.,  etc,  Co.  v.  Allen, 

Rep.  i;  Hinson  v.  Postal  Tel.  Cable  loi  Va.  aoo;    Kimball  v,   Borden,  95 

Co.,  13a  N.  Car.  460;  Burton  r/.  Rose-  Va.  ao3. 

mary  Mfg.  Co.,   132  N.  Car.  17;  Wil-  West  Virginia,  —  Parker  v.  National 

Hams  V,  Avery,  131  N.  Car.  188;  Wilkie  Mut.  Bldg.,  etc.,  Assoc.,  (W.  Va.  1904) 

V,  Raleigh,  etc.,  R.  Co.,  128  N.  Car.  46  S.  E.  Rep.  8ix. 

113.  Wisconsin,  —  Eggett    v.   Allen,    106 

A^<>rMZ>tf^<>/ki.  — Welter v.Lcistikow,  Wis.  633;  Conrad  v,  Kelley.  106  Wis. 

9  N.  Dak.  283.  253;  Cooper  v,  Milwaukee,  97  Wis.  458; 

Ohio,  —  Donald  V.  State,  II  Ohio  Cir.  Hudson  v.  Northern  Pac.  K.  Co.,  107 

Dec.  483,  21  Ohio  Cir.  Ct.  124.  Wis  620. 

Oregon,  —  State  v.  Miller.  43  Oregon  United  States,  —  Equitable  L.  Assur. 

325;  Ringue  v,  Oregon  Coal,  etc.,  Co.,  Soc.  v,  McElroy,  (C.  C.  A.)  83  Fed. 

(Oregon  1904)  75  Pac.  Rep.  703.  Rep  631. 

Pennsylvania,  —  NefT  v.  Harrisburg  17(^.     1.  Alabama,  —  Norwood    v. 

Traction  Co.,  192  Pa.  St.  501.  State,  118  Ala.  134;  Taj^lor  v.  State, 

South  Carolina,  —  Daniels  v.  Florida  121  Ala.  39;  Handy  v.  State,  121  Ala. 

Cent.,  etc..  R.  Co.,  62  S.  Car.  I ;  Millam  13;  Barron  v,   Barron,   laa  Ala.  194; 

V,  Southern  R.  Co.,  58  S,  Car.  247.  Louisville,  etc.,  R.^o.  v.  Cowherd,  lao 

South  Dakota,  —  Aldous  v,  Olverson,  Ala.  51;  Moore  v.  Barber  Asphalt  Pav- 

(S.   Dak.    1903)   95   N.   W.   Rep.  917;  ing  Co..  118  Ala.  563;  Bod i ne  cr.  State, 

Bockoven  v,  Lincoln  Tp.,  13  b.  Dak.  129  Ala.  106;  Wilson  v.  State,  128  Ala. 

317.  17;  Louisville,  etc.,  R.  Co.  v,  Orr,  121 

Texas,  —  Thompson  v.  State,  (Tex.  Ala.  489;  Bai'd  Lumber  Co.  v,  Devlin, 
Crim.  1903)743.  W.  Rep.  914;  Andrews  124  Ala.  245;  Liner  v.  State,  124  Ala. 
V,  State,  (Tex.  Crim.  1903)  76  S.  W.  i;  Murphy  v.  Farley,  124  Ala.  279; 
Rep.  918;  McAfee  r.  Meadows,  (Tex.  Birmingham  Mineral  R.  Co.  v,  Ten- 
Civ.  App.  1903)  75  S.  W.  Rep.  813;  nessee  Coal,  etc.,  Co.,  127  Ala.  137; 
Gaines  v,  Hindman,  (Tex.  Civ.  App.  Thomas  tr.  State,  126  Ala.  4:  Cartiledge 
1903)74  S.  W.  Rep.  583;  Bering  Mfg.  v.  Stale,  132  Ala.  17;  Jdicobi  v.  State, 
Co.  ».  Femelai.  (Tex.  Civ.  App.  1904)  133  Ala.  i;  Thompson  v.  State,  12a 
79  S.  W.  Rep.  869;  Griffith  v.  State,  Ala.  12;  Maddox  v.  State,  122  Ala.  no; 
(Tex.  Crim.  1904)  78  S.  W.  Rep.  347;  Nabois  v.  State,  120  Ala.  323;  Pearson 
Texas,  etc.,  R.  Co.  r.  Seay.  (Tex.  Civ.  v.  Adams,  129  Ala.  157;  Southern  R. 
App.  1902)  69  S.  W.  Rep.  177:  Ft.  Co.  r/.  Reaves,  129  Ala.  457:  Rarden  f. 
Worth,  etc.,  R.  Co  v.  Greer,  29  Tex.  Cunningham,  136  Ala.  263:  Somhern 
Civ.  App.  561:  Williams  v.  State,  (Tex.  R.  Co  v.  Howell.  135  Ala.  639;  Tarver 
Crim.  1902)69  S.  W.  Rep.  415;  Lee  v.  v.  State,  137  Ala.  29;  Goldstein  v. 
State,  (Tex  Ciim.  1903)  72  S.  W.  Rep.  Leake.  (Ala.  1904;  36  So.  Rep.  458. 
195;  Ft.  Worth,  etc.,  R.  Co.  v.  Peter-  Arkansas,  —  Snapp  v,  Stan  wood,  65 
son,  24  Tex.  Civ.  A  pp.  548;  Houston,  Ark.  222;  St  Louis,  etc.,  R.  Co.  v. 
etc.,  R.  Co.  t>.  Patterson,  27  Tex.  Civ.  Philpot,  (Ark.  1903)  77  S.  W.  Rep. 
App.  249;  Bennett   v.  State,  43  Tex.  901. 

Crim.  241;    Siringfellow   v.  State.  42  California,  —  People    r.    Ward,    134 

Tex.  Crim.  588;  Steed  v.  State,  43  Tex.  Cal.  301;  People  v.  Ross,  134  Cal.  256; 

Crim.  567;  Allen  v.  State,  (Tex.  Crim.  People  v,  Monne,  138  Cal.  626;  Rogers 

T902)  66  S.   W.   Rep.  671;  Broach   v,  v.  Manhattan  L.  Ins.  Co.,  138  Cal.  285; 

Garth,  (Tex,  Civ.  App.  1899)  50  S.  W.  People  v.  Matthews,  126  Cal.  xvii,  58 

Rep.  594:  Brin  c.  McC^regor.  (Tex  Civ.  Pac.   Rep.  371:  Thomas  v.  Gates,  126 

App  1898)45  S.  W.  Rep.  923;  Schwulst  Cal.    i:    Tompkins    r.    Montgomery, 

V,  Neely,  (Tex.  Civ.  App    1899)  50  S.  123  Cal.  219;  Nofsinger  v.  Goldman, 

W.  Rep.  608;  San  Antonio  Gas  Co.  v.  122  Cal.  609;  Silveira  v,  Iversen,  128 
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Cal.  187;  People  v,  Mendenhall,  135  App.  555;  Smytbe  v.  Evans,  xo8  111. 

Cal.  344,  reversing  (Cal.  1901)  63  Pac.  App.  145. 

Rep.  675.  Indiana,  —  Mulleo  v.  Bower,  86  lod. 

C^lorado.^llLMiWtn,  v,  Ferrum  Min.  App.  253;  Cititens*  St.  R«  Co.  v.  Merl, 

Co.,  (Colo.   1903)   74  Pac.  Rep.    461;  a6  Ind.  App.  284. 

Helvetia  Swiss  F.  los.  Co.  v.  Edward  Indian    l^erritary,  —  Perrv  v.  Cobb, 

P.  Allis  Co.,  II  Colo.  App.  864:  Ste-  (Indiao  Ter.  Z903)  76  S.  W.  Rep.  289; 

vens  V.  Walton,  17  Colo.  App.  440.  Binyon  v.  U.  S.,  (Indian  Ter.  1903)  76 

Connecticut  —State    p,    Hanley,   70  S.  W.  Rep.  265. 

Conn.  265;    Grlswold  v.  Guilford,  75  Iowa.  —  Sylvester  v.  Casey,  xxo  Iowa 

Conn.  192.  256;  Butterfield  v.  Kirtley,  114  Iowa 

District  of  Columbia.  —  Norman  v.  520;  Keller  v,   Lewis,   xi6  Iowa  369; 

U.  S.,  20  App.  Cas.  (D.  C.)  494;  Harris  Schoonover  &.  Osborne,  xo8  Iowa  453. 

V.  U.  S.,  8  App.  Cas.  (D.  C.)  20.  /Taiiraj.  —  Chicago  G.  W.  R.  Co.  v, 

Florida.  —  Richard  v.  Slate,  42  Fla.  Bailey,  66  Kan.  115;  Kansas  City  v, 

528;  Long  V,  State,  42  Fla.  509;  Wal-  Smith,  8  Kan.  App.  82;  Chicago,  etc., 

lace  V.  State,  41  Fla.  547;  Coprland  &.  R.  Co.  v.  Paries,  59  Kan.  709;  State  v. 

State,  41  Fla.  320;  Green  v.  State,  43  Goff,  62  Kan.  104;  Samuels  tr.  Burn- 

Fla  556:  Kelly  v.  State,  (Fla.  1902)  33  ham,  10  Kan.  App.  574,  61  Pac.  Rep. 

So.  Rep.    235;    Davis  v.   Sute,  (Fla.  755. 

X903)  35  So.  Rep.  76:  Volusia  County  Kentucky, — Quinn    v.    Com.,  (Ky. 

Ban  it  V,   Bertola,  (Fla.    1902)    33  So.  1901)  63  S.   W.  Rep.  792;   Bishop  v. 

Rep.  448.  Com.,  58  S.  W.  Rep.  817,  22  Ky.  L. 

Georgia  —  Southern  R.  Co.  v,  Cour-  Rep.  760,  109  Ky.  558;  Krish  v.  Ford, 

sey,  115  Ga.  602;  Southern  Sutes  Ex-  (Ky.  1897)43  S.  W.  Rep.  237. 

ploring,  etc..  Syndicate  v.  McManus,  Louisiana,  —  State  v,  Halliday,  iii 

Z13  Ga.  982;  NIoore  v.  State,  114  Ga.  La.  47. 

956,  BuUard  v.  Brewer,  118  Ga.  918;  Maine, — Coombs  z^.  Mason,  97  Me. 

Andrews  v.  State,  xi8  Ga.  i;  Webb  v.  270:  Braley  v.  Powers,  92  Me.  203, 

Wight,  etc.,  Co.,  112  Ga.432;  Willing.  Maryland,  —  New  Windsor  v,  Siocks- 

ham  V,  Macon,  etc.,  R.  Co.,  113  Ga.  dale,  95  Md.  196:  Tones  v,  Collins,  94 

374.  Md.  403;  Berry  Will  Case,  93  Md.  560. 

Illinois,  —  West  Chicago  St.  R.  Co.  Massachusetts,  —  Allen  v.  Fuller.  182 

V.  Petters,  95   111.   App.  479,  affirmed  Mass.  202;  Coolc  v,  Bartlett,  179  Mass. 

196  111.  29S;  Illinois  Steel  Co.  v,  Mc-  576;  Produce  Exch.  Trust  Co.  v,  Bie. 

Fadden,  196  111.  344;  Lyman  v.  People,  berbach,   176  Mass.   577;    Dolphin  v, 

198  111.  544;  Union  El.  R.  Co.  v.  Nixon,  Plumley,  175  Mass.  304. 

X99  111.  235;  Joliet  V,  Johnson,  177  111.  Michigan  —  Slingerland  v,  Keyser, 

X78;  Schintz  V,   People,   178   III.  320;  127  Mich.   7,  8   Detroit  Leg.  N.  206; 

Entwistle  v,  Meilde,  180  111.  9;  Gray  v.  People  v.  Hilliard,  119  Mich.  24;  Peo- 

Callender,  181  111.  173;  Brink's  Chicago  pie  v,  Townsend,  120  Mich.  66x. 

City  Express  Co.  v,  Kinnare,  168  111.  Minnesota,  —  Lemon  v,  DeWolf,  89 

643;  La  Salle  v,  Kostka,  190  111.  130,  Minn.  465. 

ti firming  92  111.  App.  91 ;  Globe  Mut.  Mississippi,  —  Johnson   r.   State,   78 

L.  Ins.  Assoc,  v,  Ahern,  191  III.   167:  Miss.  627. 

Lusk  V,  Throop,  189  111.  127:  Bolden-  Missouri,  —  Stephan  v,  Metzger,  9$ 

wick  p.  Cahill,  187  111.  218,  affirming  Mo.  App.  609:  State  v,  Obuchon,   159 

Kee  7.  Cahill,  86  III.  Appt  561;  Crown  Mo.  256:  State  v,  Nortbway,  164  Mo. 

Coal,  etc.,  Co.  v,  Taylor,  184  111.  250;  513;  Rinard  v,  Omaha,  etc.,  R.  Co., 

Hide,  etc.,  Nat.  Bank  v.  Alexander,  164  Mo.  270;  Anderson  v.  Union  Ter- 

184  111.  416;  Williams  v,  Andrew,  185  minal  R.  Co.,  i6x  Mo.  411;  Benne  v, 

111.  98;   Rock  Island,  etc.,  R.  Co.  v.  Miller  140  Mo.  228;  Ragan  v,  Kansas 

Gordon,  X84  111.  456;  Mayer  v,  Gers-  City,  etc.,  R.  Co.,  144  Mo.  623;  Sutc 

bacher,  207  III.  296:  Libby  v.  Banks,  v,  Hudspeth,   150  Mo.  12;  Hogan  v, 

209  III.  109;  James  White  Memorial  Citizens*  R.  Co.,  150  Mo.  36;  Slate  v. 

Home  V,  Haeg.  204  111.  422;  Heimann  Caudle,  174  Mo.  388;  Mitchell  v,  Wa^^ 

V,  Klonare,  73  111  App.  184;  Cleveland,  bash  R.  Co.,  97  Mo.  App.  411;  State  v, 

etc.,  R.  Co.  V,  Hall,  70  111.  App.  429;  Rose,  X78  Mo.  25:  Lorts  v.  Wash,  175 

Johnston  v,  Htrschberg,  85  111.  App.  Mo.  487;  Schafstette  v.  St.  Louis.,  etc  , 

47;  School  Trustees  v.    King,  85   111.  R.  Co.,  17S  Mo.  142;  Broyhill  r.  Nor- 

App.  290;  Litchfield  v.  Whitenack,  78  ton,  175  Mo.  X90:  Keithley  v.  South* 

IlL  App.  364;  Smiley  v,  Scott,  77  HI*  worth,   75    Mo.   App.  449;   James  v, 
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HIckt,  76  Mo.  App.  106;  Wood  tr.  Kelly,  horst,  28  Tex.  Civ.  App.  630;  Galf,  etc.. 

89  Mo.  A  pp.  598;  StaUer  f'.  Jacob  Dold  R.  Co.  v.  Moore,  28  Tex.  Civ.  App. 

Packing  Co.,  84  Mo.  App.  565;  Mitchell  603;  Stokes  v.  Slate,  (Tex.  Crim.  igna) 

9.  Potomac  Ins.  Co.,  16  App.  Cas.  (D.  70  S.  W.  Rep.  95;  Thomas  v.  State, 

C.)a4i;  Costly  V.  Seward,  93  Mo.  App.  (Tex.  Crim.  1902)  70  S.  W.  Rep.  93; 

X08;  Palmer  v.  Kinloch  Telephone  Co.,  Sao  Antonio,  etc.,  R.  Co.  v.  Jones,  30 

91  Mo.  App.  Z06;  Bagley  v.  Harmon,  Tex.  Civ.  App.  316;  American  Tele- 

91  Mo.  App.  22.  phone,  etc.,  Co.  v,  Kersh.  27  Tex.  Civ. 

Nebraska.  —  Card  well    v.    State*  60  App.   127;    Harrington   v.   Claflin.  28 

Neb.  480;    Bennett  v.  McDonald,  60  Tex.  Civ.  App.  100;  Bailey  v.  State,  42 

Neb.    47;    Leidigh  v,   Keever,    (Neb.  Tex.  Crim.  289;  Taylor  v.  State,  (Tex. 

1903)  97  N.  W.  Rep.  801;    Lydick  v.  Crim.  1901)  63  S,  W.  Rep.  330;  Cohen 

Gill,  (Neb.   1903)  <u  N.  W.   Rep.  109;  zr.  Cohen,  26  Tex.  Civ.  App.  315;  Un- 

Crete  Mut.F.  Ins.  Co.  v,  Patz,  64  Neb.  sell  v.  State,  (Tex.  Crim.  1S98)  45  S.  W. 

676;  Parker  v,  Taylor,  (Neb.  1902)  91  Rep.  902;  Jackson  v.  State,  (Tex.  Crim. 

N.  W.  Rep.  537;  Skow  v.  Locks,  (Neb.  189)^  51  S.  W.  Rep.  389;  Bruce  tr.  State, 

1902)01  N.  W.  Rep.  204;  Tones  v.  Wat-  41  Tex.  Crim.  27;  Terry  v.  State,  43 

ties,  (Neb.  1902)  92  N.  W.  Rep.  765;  Tex.  Crim.  353;  Texas  Tram,  etc.,  Co. 

Lamb  v,  Sute.  (Neb.  1903)  95  N.  W.  c^.  Gwin,  (Tex.  Civ.  App.  1902)  67  S. 

Rep.   1050;  Carlson  v.    Holm,    (Neb.  W.  Rep.  892;   Garcia  v.  Slate,  (Tex. 

1901)  95  N.  W.  Rep.  1125;  Chezem  v.  Crim.  1901)61  S.  W.  Rep.  122;  Ransom 

State,  56  Neb.  496;  Shiverick  v.  R.  J.  v.  State,  (Tex.  Crim.   1899)  49  S-  W. 

Gunning  Co.,   58   Neb.   29;    Rhea  v.  Rep.  582;  San  Antonio,  etc.,  R.  Co.  r. 

State,  63  Neb.  461.  Manning,    20    Tex.    Civ.    App.    504; 

Nevada. --Sx^le  v,  Douglas,  26  Nev.  Texas,  etc.,  R.  Co.  v,  Lyons,  (Tex  Civ. 

X96.  App.  1899)  50  S.  W.  Rep.  161;  Arkansas 

New  ffampskire,  —  Heriey  v.  Hutch-  Constr.  Co.  v.  Eugene,  20  Tex.   Civ. 

ins,  70  N.  H.  130;  Challis  v.  Lake,  71  App.  601;  Cleveland  v.  Heidenheimer, 

N.  H.  90.  92  Tex.  108;  Citizens'  R.  Co.  r.  Holmes, 

New    York,  —  Schmlt  v,   Gilleo,  41  19  Tex.  Civ.  App.  266;  Clack  v.  Wood, 

N.  Y.  App.  Div.  302.  (Tex.  Civ.  App.   1898)  46  S.   W.  Rep. 

Nortk   Carolina.  —  VotVtT  v.  White,  1132;  Terrell  r.  Russell,  16  Tex.  Civ. 

X28  N.  Car.  42;  Davis  v,  Summerfield,  App.  573;  Howard  v.  Schwartz,  23  Tex. 

133  N.  Car.  325;  State  v.  Hicks,  130  N.  Civ.  App.  400;  Jessel  v.  Stale.  42  Tex. 

Car,   705:   Joines  v.  Johnson,  133  N.  Crim.  72;  McGee  v.  West,  (Tex    Civ. 

Car.  487;  Crampton  v.  Ivie,  124  N.  Car.  App.  1900)  57  S.  W.  Rep.  928;  Wright 

591;  Mitchell  V.  Corpening,  124  N.  Car.  v,  0.  S.  Mortgage  Co.,  (Tex.  Civ.  App. 

472;  Mendenhall  v.  North  Carolina  R.  1899)  54  S*  W.  Rep.  368;  Mansfield  v. 

Q>.,  123  N.  Car.  275.  Neese,  21  Tex.  Civ.  App.  584;   Inter- 

Okio,  —  Holmes  v.  Ashtabula  Rapid  national,  etc.,  R.  Co.  r.  Hawes,  (Tex. 

Transit  Co.,  10  Ohio  Cir.  Dec.  638.  Civ.  App.   1899)   54  S.  W.  Rep.  325; 

0>(/a>biwa.  — Canada  r.  Territory,  12  Marshall  r.   McAllister.  22  Tex.  Civ. 

Okla.  439.  App.  214;  Ellers  v.  State,  (Tex.  Crim. 

^^^ /rZiiii^.  —  Guckian  V.  Newbold,  1900)  55  S.  W.  Rep.  813;  Gulf,  etc.,  R. 

22  R.  I.  279.  Co.  V,   Williams,  21   Tex.   Civ.   App. 

Soutk    Qtro/ina,  —  Youngblood    v,  469;  Dublin  Cotton  Oil  Co.  r.  Jarrard, 

South  Carolina,  etc.,  R.  Co.,  60  S.  Car.  91  Tex.  289;  International  Order,  etc., 

9;  Hicks  V.  Southern  R.  Co.,  (S.  Car.  v,  Boswell.  (Tex.  Civ.  App.  1899)48  S. 

1901)  38  S.  E.  Rep.  725,  38  S.  E.  Rep.  W.  Rep.  1108:   San  Antonio,  etc.,  R. 

866;  State  r.   Hutto,  66  S.  Car.  449;  Co.  v.  Griffin,   20  Tex.  Civ.  App.  91; 

Scott  V.  Seaboard  Air  Line  R.  Co.,  67  Missouri,  etc.,  R.   Co.   v,  Parker,  20 

S.  Car.  136;  Harzburg  v.  Southern  R.  Tex.  Civ.  App.  470;  Wilson  v.  Stale, 

Co.,  65  S.  Car.  539;  McGhee  r.  Wells,  (Tex.  Crim.   1900)  55  S.  W.  Rep.  489; 

57  S.  Car.  280.  Spencer  v.  State.  (Tex.  Crim.  1899)  55 

Tennessee.  —  Louisville,  etc.,  R.  Co.  S.  W.  Rep.  58;  Wash  v.  Stat^,  (Tex. 

V.  Ray,  loi  Tenn.  x.  Crim.  1898)  47  S.  W.  Rep.  469;  Louisi- 

Texas.  —  Galveston,  etc.,  R.  Co.  v.  ana  Extension  R.  Co.  v.  Carstens,  19 

Pendleton,    30   Tex,   Civ.   App.    431;  Tex.  Civ.  App  190:  International,  etc., 

Hartlev  v.  State,  (Tex.  Crim.  1903)  71  R.  Co.  v.  Collins,  (Tex.  Civ.  App.  1903) 

S.  W.  Rep.  603;  Burns  v.  State,  (Tex.  75  S.  W.   Rep.  814;  Missouri,  etc,  R. 

Crim.  1903)  71  S.  W.  Rep.  965;  Dallas  Co.  v.  Schilling,  (Tex.  Civ.  App.  1903) 

C0080I.  Electric  St.  R.  Co.  v.  Broad-  75  S.  W.  Rep.  64;  Wingo  v.  State,  (Tex. 
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1 80.  (3)  Instructions  Not  Based  on  Evidence  —  When  Ground 
for  Reversal.  --  See  note  i. 

181.  See  notes  i,  2. 

(4)  What  Evidence  Sufficient  to  Warrant  Instructions,  — 
See  note  5. 

189,  EridMiM  Baiiliiff  Ooi^eetim.  —  See  note  5. 

Crim.  1903)  75  S.  W.  Rep.  39;  Taylor  102   III.  A  pp.  284;   Fisher  v.  Central 

V.  State,  (Tex.  Crim.   1903)  75  S.  W.  Lead  Co.,  156  Mo.  479;  Nebraska  Land, 

Rep.  536;   Chicago,   etc.,  R.    Co.    v,  etc.,  Co.  v,  Trauerman,  (Neb.  1904)  98 

Armes,  (Tex.  Civ.  App.  1903)  74  S.  W.  N.  W.  Rep.  37;  San  Antonio,  eic,  R. 

Rep-  77;  Texas,  etc.,  R.  Co.  v.  Lee,  Co.  v.  Weigers,  22  Tex.  Civ.  App.  344. 

(Tex.  Civ.  App.  1903)  74  S.  W.   Rep.  1§1.    I.Alabama.  —  Moorev.  Nash- 

345;  Missouri,  etc.,  R.  Co.  v.  O'Connor,  ville,  etc.,  R.  Co.,  137  Ala.  495. 

(Tex.  Civ.  App.  1904)  7^  S.  W.  Rep.  California.  —  Los  Angeles  v.  Pome- 

374-  n>]r,  124  Cal.  597;  Bosaul  t.  Sutro  R. 

Utah,  —  Mathews  v.  Daly  West  Min.  Co.,  131  Cal.  390;  People  v.  Methever, 

Co.,   (Utah    1904)  75   Pac.   Rep.   722;  132  Cal.  326. 

State  V,  Evans,  (Utah   1903)  73  Pac.  Geor^a,  —  Black   v.  Slate,   119  Ga. 

Rep.  1047;  Fritz  v.  Western  Union  Tel.  746. 

Co.,  25  Utah  263;  Downey  v.  Gemini  Illinois,  —  Hale  Elevator  Co.  «^.  Hale, 

Min.  Co.,  24  Utah  431.  98  III.  App.  430;  Springer  v.  Orr,  82 

Vermont,  —  Terrill  v,  rUlison,  75  Vt.  111.  App.  558;  Shampay  v,  Chicago,  76 

193;  Hyde  v,  Swanton,  72  Vt.  242.  111.  App.  429;  Taylorville  v.  Stafford, 

Virj^inia.  —  Richmond    v.    Gallego  196  111.  288;  Moore  v.  People,  190  111. 

Mills  Co..  (Va.  1903)  45  S.  E,  Rep.  877;  331. 

Scott  V,   Boyd,   loi  Va.  28;    Reed  v.  South  Carolina.  —  Doolittle  v.  South- 

Com..  q8  Va.  817.  ern  R.  Co.,  62  S.  Car.  130. 

lVashinj(ton,  —  Smith  v,   Seattle,  33  -      Texas.  —  Houston,  etc.,  R.   Co.   v. 

Wash.  481;  Towle  v,  Stinson  Mill  Co.,  Runnels,  (Tex.  Civ.  App.  1898)  46  S. 

33  Wash.  305;  Washington  Iron  Works  W.  Rep.  394;  Houston,  etc.,  R.  Co.  v, 

V,  McNaught,  (Wash.   1904)    76  Pac.  White,  23  Tex.  Civ.  App.  280. 

Rep.  301 ;  Darrow  Invest.  Co.  v.  Brey-  Ff r^Wa.— Reed  v.  Com.,  98  Va. 

man,    32    Wash.    234;    Eioseidler   v,  817. 

Whitman  County,  22  Wash.  388.  %.  State  v.  Brown,  145  Mo.  680;  State 

West  Virginia,  —  State  v.  Hertzog,  v.  Hicks,  178  Mo.  433:  Traver  v,  Spo- 

(W.  Va.  1904)  46  S.  E.  Rep.  792;  State  kane  St.  R.  Co.,  25  Wash.  225. 

V,  Davis,  52  W.  Va.  224.  5.  State  s.  Carey,  23  Ind.  App.  378; 

Wisconsin.  —  Hanlon  v,  Milwaukee  Harris  v.  State,  155  Ind.  265;  Hanes  v. 

Electric  R.,  etc.,  Co.,  118  Wis.  210.  State,  155  Ind.  112;  Hayden  v.  Parsons, 

United  States,  —  Mitchell  v,  Potomac  70  Mo.  App.  493;  Carter  v.  Kaufman, 

Ins.  Co.,  183  U.  S.  42;  Hart  v,  Bowen,  67  S.  Car.  456;  Southern  R.  Co.  v.  Wil- 

(C.  C.  A.)  86  Fed.  Rep.  877;  Bird  v.  cox,  99  Va.  394,  3  Va.  Supm.  Ct.  321. 

U.  S.,  187  U.  S.  1x8.  The  BnIs  in  tht  Yedfiral  Courts  is  that 

XnatmstioiiAaksd by  Party  OompUining.  it  is  not  proper  to  submit  an  issue  to 
^A  party  cannot  complain  that  an  the  jury  merely  because  some  evidence 
instruction  given  at  the  instance  of  his  has  been  introduced  in  support  of  it, 
opponent  is  not  warranted  by  the  evi-  unless  that  evidence  would  warrant 
dence  if  he  has  requested  an  instruc-  the  jury  in  finding  a  verdict  in  favor 
tion  on  the  same  issue.  Martensen  v.  of  the  party  introducing  it.  New  York 
Arnold,  78  III.  App.  336:  Springer  v.  Cent.,  etc..  R.  Co.  v,  Difffndaffer,  (C. 
Orr.  82  lU.  App.  558;  Wilkerson  v.  St.  C.  A.)  125  Fed.  Rep.  893. 
Louis,  etc.,  R.  Co.,  (Mo.  App.  1904)  80  Instmetion  in  AltsrnatiTt.  ~  An  in- 
S.  W.  Rep.  308;  Rogers  v.  Warren,  75  struction  cannot  be  given,  and  its  con- 
Mo.  App.  271;  Smith  V.  State,  58  Neb.  sideratton  by  the  jury  made  conditional 
531;  Jossaers  r.  Walker,  24  N.  Y.  App.  on  the  iury's  finding  that  there  is  or  is 
Div.  38;  Missouri,  etc.,  R.  Co.  v,  Schil-  not  evidence  upon  which  to  base  it. 
ling,  (Tex.  Civ.  App.  1903)  75  S.  W.  Rowan  v,  Hull,  (W.  Va.  1904)47  S.  E. 
Rep.  64.  Rep.  92. 

1S0.    1.  People  V.  Tapia,  131  Cal.  1§9,    5.  McDonald  v.  Cole,  46  W. 

647;    Weller  Mfg.  Co.  v,   KrumhoU,  Va.  186. 
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18S.  (5)  Basing  Instructions  on  Refected  Testimony.  —  See 
notes  4^  5. 

(6)  Presumptions  on  Appeal.  —  See  note  7. 

11.  Basiiig  Inttniotioiis  on  Bdi«f  from  Bridonoo.  —  See 
note  9. 

1 84«  Clfovad  te  BtTMnal.  —  See  note  2. 

It  It  V»t  VtoMiary  to  BopMt  ia  flMh  CUqm.  —  See  note  3. 
18ff.  12.  Singling  Out  and  Giving  Undue  Prominenoe  to  Imiet 
and  Bridenoo  —  b.  Singling  Out  Evidence  —  (i)  Statement  of 
Rule.  —  See  note  5. 

I§S,    4.  Sheffield    v,    Eveleth,    (S.  Co.  v,  Flippo,  i^o  Ala.  361;  Greer  v. 

Dak.  1903)  97  N.  W.  Rep.  367;  Nye  v.  Com.,  111  Ky.  93. 

Kelly,  19  Wash.  73.  Oe^Jeetaret  from  Xridonoo.  —  An  in- 

Whort  Evidoaoo lo  Impw^ly  Igelndod,  struction  allowing  the  jary  to  indulge 

and  the  error  is  afterwards  corrected,  in  thoughts,  conjectures,  and  specu- 

it  may  properly  form  the  basis  of  an  latioos  not  supported  by  the  evidence 

instruction.    Schmit  v,  GiUen,  41  N.  constitutes  reversible  error.    Hoover 

Y.  App.  Div.  303.  V,  Haynes,  65  Neb.  557;  Boon  v.  Bliss, 

5.  Pease  Piano  Co.  v.  Cameron,  56  98  111.  App.  341. 

Neb.  561;  Mefford  v.  Sell,  (Neb.  1902)  So  an  instruction  that  the  jurors  have 

93  N.  W.  Rep.  148.  no  right  to  indulge  in  conjectures  or 

7.  Becit  V.  Trimble,  14  Colo.  App.  speculations  not  supported  by  the  evi- 

195;  Johnson  v,  Gebhauer,  159  Ind.  deoce  should  be  given  when  requested. 

271;  Surber  v,  Mayfield,  156  Ind.  375;  Ramsey  v.  Burns,  27  Mont.  154. 

Haggaity  v.  Strong,  10  S.  Dak.  585:  InfereaeofroaiSvidonoo.  —  An  instrac- 

Morton  v.  Slate,  (Tex.  Crim.  1902)  70  tion  that  the  jurors  may  find  any  fact 

S.  W.  Rep.  93.  to  be  proved  which  they  think  '*  may 

Whore  tho  Booord  Boss  Hot  Frooont  AU  be  rightfully  and  reasonably  inferred 

tho  BvidoBOO,  it  will  be  presumed  that  from  the  evidence  *'  Is  not  erroneous, 

the  instruction  complained  of  was  jus-  North  Chicago  St.  R.  Co.  v,  Rodert, 

tified.    Wood  V,  Kelly,  8a  Mo.  App.  105  111.  App.  314;  Moulton  v.  Gibbs, 

598:  Yates  V,  U.  S.,  90  Fed.  Rep.  57,  105  III.  App.  104.     But  see  Henry  v. 

6c  U.  S.  App.  124.  Colorado  Land,  etc.,  Co.,  10  Colo.  App. 

In  the  Abooaoo  of  a  Btatemont  of  Ysets  14. 

it  cannot  be  determined  whether  a  re-  "If  Ton  Boliovo  and  Can  flay  from  tho 

fused  charge  was  rendered  necessary.  Svideneo'Ms  proper.    O'Donnell  v.  Ro- 

Chitwood  V,  State,  (Tex    Crim.  1903)  senthal,  no  111.  App.  225. 

71  S.  W.  Rep.  973.  **  If  tho  Jnry  Boliovo  from  tho  Xvideaoo'* 

9.  Chicago,  etc.,  R.  Co.  v,  Libey,  68  was  disapproved  in  Sossamon  v.  Cruse, 

111.   App.    144;    Pfirshing  v.  Heitner,  133  N.  Car.  470. 

9X  111.  App.  407;  Staninger  v.  Tabor,  194.  8.  To  the  same  effect  as  BeU 
103  III.  App.  350;  State  V,  Sheppard,  49  den  v.  Woodmansee,  81  111.  25,  stated 
W.  Va.  583.  See  also  Chicago  North  in  the  original  note,  see  State  v.  John- 
Shore  Si.  R.  Co.  v.  Hebson,  93  III.  App.  son,  6  Kan.  App.  X19. 
98;  Locher  v.  Kluga,  97  III.  App.  518.  8.  Cleveland,  etc.,  R.  Co.  v.  Hall,  70 
Contra,  Stanley  v.  Cedar  Rapids,  etc.,  III.  App.  429;  Rock  Island,  etc.,  R.  Co. 
R.  Co.,  119  Iowa  526  (similar  to  Blum-  v,  Leisy  Brewing  Co.,  174  III.  547; 
hardt  v.  Rohr,  70  Md.  328,  set  out  in  Chicago,  etc.,  R.  Co.  v.  Mochetl,  193 
the  original  note);  Rogers  v,  Warren,  111.  208:  Altamont  r.  Carter,  196  111. 
75  Mo.  App.  871,  in  which  case  it  was  286;  Slack  v.  Harris,  900  111.  96;  Jen- 
held  thLt  when  the  words  "  from  the  sen  r.  Steiber,  (Neb.  1903)  93  N.  W. 
evidence  *'  are  omitted   from  an   in*  Rep.  697. 

struction,  they  will  be  considered  as  im-  1§(^.    5.  State  v,  Ames,  90  Minn, 

plied.    This  last  case  was  approved  in  183;  State  v,  Morrison,  49  W.  Va.  210, 

Milligan  v.  Chicago,  etc.,  R.  Co.,  79  t^ch  HHng  ix  Encyc.  of  Pl.  and  Pr. 

Mo.  App.  3Q3.  185.    See  also  the  following  cases: 

Instinotions   Hold   Unoljootionablo.  —  Illinois.  —  Healy  v.  People,  X77  111. 

See  Dttfour  v.  Central  Pac.  R.  Co.,  67  306;  West  Chicago  St;  R.  Co.  v.   Pet- 

Cal.  324.    But  see  Larkinsville  Min.  ters,  196  III.  398;  Yeomans  v.  Lane, 
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186.  See  note  i. 

187.  See  note  i. 

lox  111.  App.  338;  Merrill  v.  Merrill,  134  Ala.  145:  Wells  v.  State,  151  Ala. 

X05  111.  App.  s:  Beyer  v,  Martin,  109  48;  Birmingham  Southern   R.  Co.  v, 

III.  App.  x;  Baltimore,  etc.,  R.  Co.  v,  Cuzzart,  133  Ala.  263;  Vaughn  v.  State, 

Mullen,   X08  111.   App.  637;  Chicago,  130  Ala.  18;  Pearson   v.  Adams,  139 

etc.,  R.  Co.  V.  Flaharty,  96  III.  App.  Ala.  157;  Southern  R.  Co.  v.  Reaves, 

563:  Strehmaon  v,  Chicago,  93  III.  App.  139  Ala.  457;  Postal  Tel.  Cable  Co.  v. 

906;  Chicago,  etc.,  R.  Co.  v.  Gore,  96  Jones,  133  Ala.  217;  Thayer  v.  State, 

111.  App.  553.  138  Ala.  39. 

fffwa.  -^  In  rt  Knox,  (Iowa  1904)  98  California,  —  People  v.  Lounen,  139 

N.  W.  Rep.  468.  Cal.  634;  People  v.  Reed,  (Cal.  i8od)  53 

Kentucky,  —  Reynolds  v.  Com.,  73  S.  Pac.  Rep.  835 ;  People  v,  Felix,  136  Cal. 

W.  Rep.  377,  24  Ky.  L.   Rep.   1742;  xiz,  69  Pac.  Rep.  33o. 

Tines  v.  Com.,  (Ky.   1903)  77  S.  W.  Florida,  —  Kennard  v,  Sute,  43  Fla. 

Rep.  363.  581. 

Massachusetts, '-XMiikXTi    v.   Lufkin,  Illinois, — Johnston    v,   Hirscbberg, 

183  Mass.  476.  85  111.  App.  47;  Cleveland,  etc.,  R.  Co. 

Missouri,  —  Slate  v.  Rutherford,  153  v.  Beard,   106  II).  App.  486;  Sanitary 

Mo.   134;    Tibbe    v,  Kamp,   154  Mo.  Dist.  v.  Jollet  Pioneer  Stone  Co.,  109 

545.  111.  App.  383;  Chicago,  etc.,  R.  Co.  v. 

North  Carolina,  —  Bradley  v.  Ohio  Filler,  195  III.  9;  Illinois  Cent.  R.  Co. 

River,  etc.,  R.  Co., 136  N.  Car.  735.  v,  GriflSn,  84  111.  App.  153,  affirmed  184 

Ohio,  —  Lake  Shore,  etc.,  R.  Co.  v.  111.  9;  Entwlstle  v.  Meikle,  x8o  111.  9. 

Whidden,  33  Ohio  Cir.  Ct.  85.  Kansas,  —  Anderson    v.  Canter,    xo 

Texas,  —  Hines    v.  State,    40   Tex.  Kan.  App.  167. 

Crim.  33;  Byers  v.  Maxwell,  33  Tex.  Kentucky, —  Bowling    Green    Stone 

Civ.  App.  369;  Kershner  v,  Latimer,  Co.  v,  Capshaw,  64  S.  W.  Rep.  507,  33 

(Tex.  Civ.  App.  1901)  64  S.  W.  Rep.  Ky.  L.  Rep.  945;  Old  Times  Distillerv 

337:   HoUoway  v.  State,  (Tex.  Crim.  Co.  v,  Zehnder,  (Ky.  1899)  53  S.  W. 

X903)  77  S.  W.  Rep.  14.  Rep.  X051;  Taulbee  v,  Moore,  xo6  Ky. 

Virginia,  —  Montgomery    r.    Com.,  749. 

98  Va.  853.  Massachusetts,  —  Kenny  v,  Ipswich, 

IVest  Virginia,  —  Robinson  v.  Lowe,  178  Mass.  368;  Dolphin  v,   Plumley, 

50  W.  Va.  75.  175  Mass.  304. 

Irror  favorabls  to  ths  Dsfsndant  in  Michigan,  —  See    Dawson    v.   Falls 
singling  out  testimony  affords  to  him  City  Boat  Club,  135  Mich.  433,  7  De- 
no  ground  of  complaint.    Jackson  v,  troit  Leg.  N.  576. 
State,  (Tex.  Crim.  1903)  70  S.  W.  Rep.  Missouri,  —  States.  Pollard,  174  Mo. 
749:  Cavaness  v.   State,  (Tex.   Crim.  607;  Liese  v,  Meyer,  143  Mo.  547. 
1903)  74  S*  ^-  ^cp*  9^*  Montana,  —  State    v.    Schnepel,    33 

1§6.    1.  Donahue  v,  Egan,  85  III.  Mont.  533. 

App.  30;  Graff  v.  People,  108  III.  App.  M'edrasha.-^MtLrtensv.  Pittock,  (Neb. 

x68:  Chicago   Union  Traction  Co.  v.  1903)93  N.  W.  Rep.  1038;  South  Omaha 

Shedd,  ixo  III.  App.  400;  Berry  Will  v,  Wrzensinski,  (Neb.  X903)  93  N.   W. 

Case,  93  Md.  560;  Bennett  v.  State,  40  Rep.  1045;  Chapman  v.  State,  6x  Neb. 

Tex.  Crim.  445*  888. 

197.    1.  Sherwln  v,  Rutland  R.  Co.,  Nevada.  —  Sute    v,   Buralli,    (Nev. 

74  Vi.  X,  citing  II  Encyc.  op  Pl.  and  1903)  71  Pac.  Rep.  533. 

Pa.  185.    See  also  the  following  cases:  Orej^on,  —  Crossen  v,  Oliver,  41  Ore- 

Alaiama,  —  Deal  v.  State,  136  Ala.  gon  505. 

53;  Southern  Bell  Telephone,  etc.,  Co.  v,  Texas,  —  Smith  v.  State,  (Tex.  Crim. 

Mayo,  X34  Ala.  641;  McLeroy  v.  State,  1899)  49  S.  W.  Rep.  583;  GatUn  r.  State, 

I30  Ala.  374;  Huskey  v.  State,  139  Ala.  40  Tex.  Crim.  116:  Preston  v.  State,  41 

94;  Decatur  Car  Wheel,  etc.,  Mfg.  Co.  Tex.  Crim.  300;  San  Antonio,  etc.,  R. 

V.  Mehaffey,  X38  Ala.  343;  Lonisville,  Co.  v.  Green,  (Tex.  Civ.  App.  1898)  49 

etc.,  R.  Co.  V.  Orr,  I3i  Ala.  489;  Lodge.  S.  W.  Rep.  672;  Missouri,  etc.,  R.  Co. 

V,  State,  133  Ala.  X07;  King  v.  State,  v,  O'Connor,  (Tex.  Civ.  App.  X904)  78 

t3o  Ala.  339;  Alabama  Midland  R.  Co.  S.  W.  Rep.  374. 

V,  Thompson,  X34  Ala.  333;  Winter  v.  fVest  Virginia,  ^Sutt  9.  Morrifloo, 

State,  X33  AU.  176;  Crittenden  v.  State,  49  W.  Va.  3io. 
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188.  ArfuntuMlTfaiN.  — See  notes  i,  2. 
PoiitiTe  KildirMUon.  —  See  notes  3,  5. 

AppUoatioBs  of  BoU.  —  See  note  6. 

IViseonsin.  —  Loose  v.  State,  (Wis.  District  of  Columbia,  —  U.  S.  r.  Metro- 

1903)  97  N.  W.  Rep.  526.  politan  Club,  11  App.  Cas.  (D.  C.)  i8a 

United  States,  -r-  Connecticut  Mat.  L.  Illinds,  —  Wabash  R.  Co.  v,  Stewart, 

Ins.  Co.  V,  Hillmon,  107  Fed.  Rep.  834,  87   111.    App.    446:    Cliicago   Athletic 

46  C.  C.  A.  668;  Western  Coal,  etc.,  Assoc,  v.  Eddy  Electric  Mfg.  Co.,  77 

Co.  V,  Betberich,  94  Fed.  Rep.  329,  36  111.  App.  204:  Chicago,  etc.,  R.  Co.  v. 

C.  C.  A.  364;  Illinois  Cent.  R.  Co.  v.  Cleveland,   93   111.   App.   308;    Union 

Tones,  (C.  C.  A.)  95  Fed.   Rep.  370;  Stoclr  Yard,  etc.,  Co.  v.  Goodman,  91 

Trumbull  v.  'Ericlcson,  97  Fed.  Rep.  111.  App.  436;  Dauchy  Iron  Works  r. 

891,  38  C.  C.  A.  536;  Bird  v.  U.  S.,  187  Toles,  107  III.  App.  216:  Chicago  City 

U.  S.  118.  R.  Co.  V.  Mauger,  105  111.  App.  579; 

Inftnietioiii  Htld  Hot  to  Yiolato  Bui*.  Illinois  Iron,  etc.,  Co.  v.  Weber,  196  III. 

—  Where,  after  directing  the  jury  to  526;  Illinois  Cent.  R.  Co.  v,   Byrne, 

consider  all  the  evidence  in  the  case,  205  HI.  9. 

the  court  singled  out  certain  matters  Indiana,  —  Voris  r.  Shotts,  20  Ind. 

and  said  that  these  in  themselves  would  App.  220;  Indiana  Natural  Gas,  etc., 

not  be  sufficient  to  establish  the  claim  Co.  v.  Vauble,  31  Ind.  App.  370. 

of  the  contestant,  it  was  held  that  there  Iowa,  —  Meyer  v.   Boepple    Button 

was  no  error.    In  re  Goldthorp,  ri5  Co.,  112  Iowa  51;  In  re  Gcfldthorp,  115 

Iowa  430.  Iowa  430. 

Where  only  one  witness  testified  on  Missouri,  —  Price  r.  Barnard,  70  Mo. 

a  certain  subject,  it  was  held  not  to  be  App.  175;  State  v.  Davies,  80  Mo.  App. 

error  for  the  court  to  call  attention  to  239;  Boothe  v,  Loy,  83  Mo,  App.  601; 

this  testimony,  and  state  what  the  re-  Borden  v.  Falk  Co.,  97  Mo.  App.  566. 

suit  would  be  if  the  jury  believed  it  to  Nebraska,  —  Bergeron    v.   State,   53 

be  true.     People  v.  Carey,  125  Mich.  Neb.   752;    Levy  v.  Cunningham,   56 

535, 7  Detroit  Leg.  N.61S:  Illinois Cenl.  Neb.   348;    South  Omaha   v.    Hager, 

R.  Co.  V,  Wade,  108  111.  App.  423.  (Neb.  1903)  95  N.  W.  Rep.  13;  Dobson' 

An   instruction   is  not  erroneous  as  v.  State,  61  Neb.  584. 

singling  out  witnesses  when  no  other  Oklahoma,  —  Murphy    v.    Hood,    xa 

witnesses  but  those  named  testified  on  Okla.  593. 

the  subject,  and  no  evidence  was  intro-  Texas,  —  Willoaghby  v,  Towosend, 

duced  to  the  contrary.    Dyas  r.  South-  i&  Tex.  Civ,  App.  724. 

ein  Pac.  Co.,  140  Cal.  296.  Virginia,  —  Norfolk,  etc.,  R.  Co.  v. 

Where  the  defense  of  contributory  Mann,  99  Va.  180,  3  Va.  Supm.  Ct.  90; 

negligence  rests  upon  one  fact,  it  Is  Hughes  v,  Kelly,  (Va.  1898)  30  S.  £. 

not  error,  as  giving  undue  prominence  Rep.  387. 

to  evidence,  to  single  out  this  fact  in  IVest  Virginia,  —  McVey  v,  St.  Clair 

charging  on  such  issue.     Pelly  p,  Deni-  Co.,  49  W.  Va.  412;  Price  r.  Cbesa* 

son,  etc..  R.  Co.,  (Tex.  Civ.  App.  1904)  peake,  etc.,  R.  Co.,  46  W.  Va.   538; 

78  S.  W.  Rep.  542.  Claiborne  v,  Chesapeake,  etc.,  R.  Co., 

t99.    !•  Gil  more  v.  State,  Z26  Ala.  46  W.  Va.  363. 

20;  Baldwin  v.  State,  (Fla.  1903)  35  So.  See  also  Packer  v,  Thomson-Hons- 

Rep.  220.  ton  Electric  Co.,  175  Mass.  496. 

8.  Texas,  etc.,  R.  Co.  v,  Syfan,  (Tex.  Omiwion  of  Eiiontial Elsmoat lawaaMo. 

Civ.  App.  1897)  43  S.  W.  Rep.  551.  —  An  instruction  attempting  to  cover 

S.  Willirrgham  v.  State,  130  Ala.  35;  the  whole  case,  but  which  omits  an 

Ward  V.  Ward,  47  W.  Va.  766.  essential    eleroeni,    is    not   cured -by 

5.  Frost  V,  State,  124  Ala.  71;  Sbep-  another  instruction  including  the 
herd  v.  State,  135  Ala.  9;  Harris  v,  omitted  element.  McNulta  sr.  Jenkins, 
Ansonia,  73  Conn.  359;  Travelers'  Ins.  91  111.  App.  309;  Gregg  v,  Poeple,  98 
Co.  V,  Clack,  X09  Ky.  350;  Henderson  III.  App.  170;  Chicago,  etc.,  R.  Co.  v, 
V,  Raymond  Syndicate,  183  Mass.  443.  Kuckkuck,   197   111.   304;    Dobson    v, 

6.  Alabama,  —  Sanders  v.  State,  134  State,  61  Neb.  584;  South  Omaha  v. 
Ala.  74;  Hoffman  v.  Knight,  127  Ala.  Hager,  (Neb.  1902)  92  N.  W.  Rep.  1017; 
149.  Pritchett  v.  Johnson,  (Neb.  X903)  97  N. 

Gi/i/^nMa.  —  Matter   of    Calef,   139  W.  Rep.  223*   San  L.  Ataar.  Co.  v. 

CaU  673.  Bailey,  xox  Va.  443.    But  tee  Mont- 
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189.  See  notes  i,  2,  3. 

Lawtwing  ImporteiiM  of  EridaiiM.  —  See  note  5. 

(2)  Limitations  and  Exceptions  to  Rule,  —  See  note  9. 

190.  13.  Oiving  ITndae  Prominence  to  Propositions  of  Law.  — 
See  notes  i,  4. 

14.  Ignoring  Issnes,  Theories,  and  Evidence — a.  Ignoring 
Issues  and  Theories.  —  See  note  5. 

gomery  Coal  Co.  v,  Barringer,  109  III.  v.  State,  43  Tex.  Crlm.  40.    See  also 

App.  185;  Terrc  Haute,  etc.,  R.  Co.  v.  State  t/.  Prater,  saW.Va.  132:  Wardeo 

Rittenhouse,  28  Ind.  App.  633;  Stomne  v.  Miller,  ri2  Wis.  67.     But  see  Hale 

r.  Han  ford  Produce  Co.,  108  Iowa  137;  v.  Knapp,  (Mich.  1903)  06  N.  W.  Rep. 

Mathew  v.  Wabash  R.  Co.,  (Mo.  App.  1060,  10  Detroit  Leg.  N.  637;  Stull  v. 

iq03)  78  S    W.    Rep.   271;    Schaaf  v.  Stull,  (Neb.  igoi)  96  N.  W.  Rep.  196. 

Fries,   77   Mo.   App.   346;    Burton    v.  When  Hot  Erroneoni.  —  But  such  an 

American  Guarantee  Fund  Mut.  F.  Ins.  instruction  is  not  erroneous  when  the 

Co.,  96  Mo.  App.  204.  court  goes  further  and  directs  the  jury 

Sxotptioii  to  Bulo.  —  The  rule  requir-  to  take  into  consideration  idl  the  facts 
ing  that  an  instruction  for  the  plaintiff  and  circumstances  in  evidence.  Gor- 
which  undertakes  to  submit  the  whole  don  v.  Burris,  153  Mo  223. 
case  must  include  a  reference  to  the  8.  Moore  r.  Hetneke,  119  Ala.  627. 
defendant's  defense  has  no  application  6.  Casting  IMiondit  on  Partienlsr  Wit- 
where  the  defendant  seeks  to  recover  nois.  —  It  is  not  error  to  refuse  an  in- 
on  a  counterclaim.  Turney  v.  Baker,  struction  which  singles  out  one  witness 
103  Mo.  App  390.  and  directs  the  jury  to  consider  his  con- 

199,    1.  Kahn  v,  Triest-Rosenberg  dition  at  the  time  of  the  transaction 

Cap  Co.,  139  Cal.  340.  concerning    which    he    has    testified. 

Legal  BIFeet.  —  It  is  error  to  single  State  r.  McClellan,  23  Mont.  532. 

oat  a  certain  fact  from   all   the  facts  9.  O'Neill  v.  Blase,  94  Mo.  App.  648; 

and  circumstances  in   the    case,  and  Laferiere  v,   Richards,  28  Tez.  Civ. 

charge  as  to  its  legal  effect.     Supreme  App.  63. 

Ct.  of  Honor  v.  Barker,  96  111.  App.  Theory  of  Saoh  Party  FUrly  Fxssentsd. 

490;  Merchants'  L.  &  T.  Co.  v.  Lam-  — See  Atlanta  Consol.  St.  R.  Co.  v. 

son,  90  111.  App.  18;  Moultoo  v,  Gibbs,  Bagwell,  107  Ga.  157. 

105  111.  App.  104;  Tines  v.  Com..  (Ky.  It  Is  Within  the  Diierotlon  of  tho  Oout 

£903)  77  S.  W.   Rep.   363;    American  to  give  or  refuse  a  requested  instruc- 

Tube  Works  v.  Tucker,  185  Mass.  236;  tion  singling  out  one  or  two  drcum- 

Ravin  v.  Subin,  (N.  Y.  City  Ct.  Gen.  stances  from  many  bearing  upon  the 

T.)  30  Misc.  (N.  Y.)  193:  Nabowis  v,  question   involved.    Gunther  v,  Gun- 

McCord,  (Tex.  Civ.  App.   1903)  75  S.  ther.  181  Mass.  217. 

W.    Rep.   827;    Lewis  v.   Scharbauer,  190.    1.  Kroeger  r.  Texas,  etc.,  R« 

(Tex.  (iiv.  App.  1903I  76  S.  W.  Rep.  Co.,  30  Tex.  Civ.  App.  87:  Perrin  v, 

225;  Stewart  tr.  State,  (Tex.  Crim.  1903)  Sute,  (Tex.  Crim.  X904)  78  S.  W.  Rep. 

77  S.  W.  Rep.  791;  Dyer  v.  Slate,  (Tex.  930. 

Crim.  1903)  77  S.  W.  Rep.  456;  Ben-  4.  Whtro  tho  Prindpls  Bstttratsd  is  an 

nett  V.  State,  (Tex.  Crim.  1899)  50  S.  Ahstraet  One  as  to  the  quantum  of  proof 

W.  Rep.  945;  White  v,  Epperson,  (Tex.  required  of  a  plaintiff,  and  is  not  the 

Civ.  App.  1903)  73  S.   W.  Rep.    851;  application  of  a  principle  of  law  to  dis-. 

Lauchheimer  v,  Saunders,  27  Tex.  Civ.  puted  facts.  It  cannot  mislead  the  jury. 

App.  484.     But  see  Stewart  v.  Spark-  Sonka  v,  Sooka,  (Tex.  Civ.  App.  1909) 

man,  75  Mo.  App.  106,  holding  that  it  75  S.  W.  Rep.  325. 

is  not  improper  to  state  the  legal  effect  5,  Alabama,  —  McLeroy  v.  State,  I90 

of  evidence  offered  in  bar  of  an  action,  Ala.  274;   Louisville,  etc.,  R.  Co.  v. 

and  that  such   an   instruction  is  not  Cowherd,  Z2o  Ala.  51;  Wilson  v.  State, 

within  the  rule  prohibiting  the  singling  128  Ala.  17:  Andrews  v.  Tucker,  127 

out  of  particular  facts.  Ala.  602;  (jjlmore  v.  State,  126  Ala. 

a.  Scvink  V.  Anthony,  96  Mo.  App.  20:  Bondurant  v.  State,  125  Ala.  3^^ 

420;   Smith  V.  Sovereign  Camp,  etc.,  Crittenden  9.  State,  134  Ala.  145;  H^ 

179  Mo.    119;    Terry  v.   State,  (Tex.  v.  State,  130  Ala.  45;  Boyett  v.  State. 

Crim.  1903)  76  S.  W.  Rep.  928;  Kelley  130  Ala.  77;  Louisville,  etc»  R.  Co.  r. 
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Jooes,  130  Ala.  456;  Harknew  v,  Sute,  TVxor.  —  McAfee  v.  Meadows,  (Tez« 

129  Ala.  71;  Gordon  v.  Sute,  129  Ala.  Civ.  App.  1903)  75  S.  W.   Rep.  813; 

1x3.  Chicago,  etc.,  R.  Co.  v.  Armes,  (Tex. 

Gt^gia,  —  Wilton  v.  Huguenio,  117  Civ.  App.  1903)  74  S.  W.  Rep.  77;  Sio- 

Ga.  546.  clair  v.  State,  (Tex.  Crim.  1903)  77  S. 

IlKncis,  —  Hoyt  v.  Haase«  80  111.  App.  W.  Rep.  63i ;  Galveston,  etc.,  R.  Co. 

187;  Landoo  v.  Chicago,  etc.,  R.  0>.,  v,  Httzfelder,  24  Tex.  Civ.  App.  318; 

fl^    111.    App.    ai6;   Schnellbacher   v.  Missoari.  etc..   R.  Co.  v.  Carter,  95 

Franlc  McLauglto  Plumbing  Co.,  108  Tex.  461;  Galveston,  etc.,  R.  Co.  v. 

111.  App.  486;  Colwell  V,  Brown,  103  Pendleton,   30   Tex.  Civ.    App.    43Z; 

111.  App.  33;  West  Chicago  St  R.  Co.  Banner  Distilling  Co.  v.  Dieter,  (Tex. 

V.  Petters,  196  111.  398:  Slack  v.  Harris,  Civ.  App.  1901)  60  S.   W.   Rep.  798; 

300  111.  96:  Costly  v.McGowan,  174  111-  Dorsey  Priming   Co.    v.    Gainesville 

76;  Pardridge  v.  Cutler,  168  III.  504.  Cotton  Seed  Oil  Mill,  etc,  Co.,  35  Tex. 

Iowa.  —  Faust  v,  Hosford,  119  Iowa  Civ.  App.  456;  Galveston,  etc.,  R.  Co. 

97;  Decatur  v.  Simpson,  115  Iowa  348.  r.  Thompson,  (Tex.  Civ.  App.  1898)  44 

XiHtucky,  — Thicket  V,  Com.,  71  S.  S.  W.  Rep.  8;  Halff  v.  Wangemann. 

W.   Rep.  931,  34  Ky.  L.  Rep.    1584;  (Tex.  Civ.  App.   1899)  54  S.  W.  Rep. 

Lindle  t^.  Com.,  Ill  Ky.  866.  937;    Kosminsky    v.    Hamburger,    3X 

Michigan.  —  Commercial    Bank    v,  Tex.  Civ.  App.  341;   Pope  v,  Riggs, 

Chatfield,  X3X  Mich.  641.  (Tex.  Civ.  App.  Z897)  43  S.  W.  Rep. 

Minmtsota,  —  Burnett  9.  Great  North-  306. 

ern  R.  Co.,  76  Minn.  461.  Vermont,   —  Kilpatrick    v.     Grand 

MusisHppi,  —  Rogers    v.   State,    83  Trunk  R.  Co..  74  Vt.  988. 

Miss.  479;  Wood  r.  State,  81  Miss.  408;  Xgnorlag   bmus   snd   Thsorias  —  Ib- 

Pebples  V,  State,  (Miss.  1903)  33  So.  staiisss.~An  instruction    should    not 

Rep.  289.  present  prominently  the  theory  of  one 

Missouri,  —  Ruth  v.  Chicago,  etc.,  party  and  overlook  that  of  his  adver- 
R.  Co.,  70  Mo.  App.  190;  Ern  c/.  Ru-  sary.  Samuel  v.  Knight,  9  Pa.  Super, 
binstein,  73  Mo.  App.  337:  Bagley  v,  Ct.  353.  opproved  in  McCabe  v.  Phila- 
Harmon,  91  Mo.  App.  33;  Koelling  v,  delphla,  13  Pa.  Super.  Ct.  383. 
August  Gast  Bank  Note,  etc.,  Co.,  97  The  A firmative  Exclusion  of  a  mate- 
Mo.  App.  664:  Swink  r.  Anthony,  96  rial  issue  is  reversible  error.  Eppstein 
Mo.  App.  490;  Thompson  v,  Missouri,  v.  Thomas,  16  Tex.  Civ.  App.  619. 
etc.,  R.  0>.,  93  Mo.  App.  548;  Stewart  Self-defense,  —  A  requested  charge 
tr.  Outhwaite,  141  Mo.  563;  Kossman  on  self-defense  Ignoring  any  of  its  con- 
V.  St.  Louis,  153  Mo.  393.  stituent  elements  should  be  refused. 

Nebrasha,  —  Fulton  r.  Ryan,  60  Neb.  Stewart  v.  State,  T33  Ala.  105;  Jarvis 

Buck  9.  Hogeboom,  (Neb.  1903)  90  v.  State,  138  Ala.  17;  Thayer  v.  State, 

.W.  Rep.  635;  Russell  ff.Gunn,  (Neb.  138  Ala.  39;   Campbell  v.  State,  133 

190X)  96  N.  W.  Rep.  341 ;    Knapp  r.  Ala.  81 ;  Adams  v.  State,  133  Ala.  166; 

Chicago,  etc.,   R.  Co..   57   Neb.  195;  Mann  v,  Sute,  134  Ala.  i;  Jimmerson 

Globe  Oil  Co.  v.  Powell,  56  Neb.  463;  v.  Slate,  133  Ala.  18;  Tarver  r.  State, 

Hayden  9.  Fredecickson,  59  Neb.  141;  I37  Ala.  39;  Stewart  v.  State,  137  Ala. 

Shull  V,  Barton.  58  Neb.  741.  33;  Sylvester  v.  State,  (Fla.  Z903)  35  So. 

New  Hampshire,  —  Davis  v.  Concord,  Rep.  142. 

eto.,  R.  Co.,  68  N.  H.  347.  Whsn  WarmlMi.  ~  If  an  Issue  raised 

New  Mexico,  —  Orrillos  0>al  R.  Co.  by  the  pleadings  and  evidence  be  ex- 

V,  Desennt,  9  N.  Mex.  49.  eluded,  which,  either  alone  or  In  con- 

New   IVi. -- Leonard  v.  Brooklvn  nectioo   with    other    facts,  might,    if 

Heighu  R.  Co.,  57  N.  Y.  App.  Div.  submitted,  result  in  a  verdict  lor  the 

X35;  Schwartz  v.  Metropoliun  St  R.  plaintiff,  the  defendant  is  not   prejn- 

Co    (N.  Y.  City  Ct.  Gen.  T.)  38  Misc.  diced  by  the  charge.    Boettler  v,  Tum- 

(N.  Y.)  795.  linson,  (Tex.  Civ.  App.  1903)  77  S.  W. 

North  CaroHna,  —  Crampton  v.  Ivie,  Rep.  834. 

134  N.  Car.  591.  Cause  Arising  ex  Contractu  or  ex  DeKe- 

Oregon.  -^  Mltohell  v.  La  Follett,  38  to,  —  When  the  facts  constitute  a  cause 

Oreeon  178.  o^    action  arising    ex  contractu  or  ex 

Pennsylvania,  —  Kennedy  v.  Forest  delicto^  a  party  cannot  complain  that 

Oil  Co    199  Pa.  St.  644.  the  court  submitted  the  case  on  one  only 

Hhode  Island.  —  Leiter  v.  Lyons,  34  of  the  issues.    Missouri,  etc.,  R.  Co. 

H,  I,  42.  r.  Webb,  so  Tex.  Civ.  App.  431. 
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191  •  See  notes  i,  2. 

b.  Ignoring  Evidence  — (i)  Instructions  Ignoring  Ma- 
terial Evidence  Erroneous.  —  See  note  5. 
1II4.  See  notes  i,  2. 

(2)  Refusal  of  Instructions  Ignoring  Material  Evidence 
Pr^er.  —  See  note  5. 

195.  16.  SnmmiBg  up  Bvidenoe— tf.  In  What  Jurisdictions 
Permissible.  —  See  note  3. 

196,  Oonitnittion.  —  See  note  3. 

191.    1.  Leiter  v.  Lyons,  24  R.  I.  49.  Ala.  145;  Folmar  v.  SUer,  139  Ala.  397; 

8.  KinyoQ  v,  Chicago,  etc.,  R.  Co.,  Adams  v.  State,  133  Ala.  166;   U.  S. 

f  18  Iowa  349.  Fidelity,  etc.,  Co.  v.  Charles,  131  Ala. 

5.  Alabama,  —  Austill    v.    Hierony-  658;  Carwile  v,  Carwile,  13Z  Ala.  603; 

mus,  X17  Ala.  620.  Hall  v.  State,  130  Ala.  45. 

Idaho,  —  Idaho    Mercantile    Co.    v.  California,  —  Berliner  v.  Travelers' 

Kalanquin,  (Idaho  1901)  66  Pac.  Rep.  Ins.  Co.,  121  Cal.  451. 

933.  Florida,  —  Long  v.  State,  4a  Fla.  509; 

IlUfuns,  -^  Cleveland,  etc.,  R.  Co.  v,  Mims  v.  State,  43  Fla.  199. 

Best,  169  111.  301;  Felver  v.  Judd,  81  Illinois,  —  Chicago,  etc.,   R.  Co.  v, 

III.  App   539.  Rains,  203  111.  417;  Pennsylvania  Co. 

A^^^rAritf.  —  Sutherland  v,  Holliday,  v,  Reidy,  198  111.  9;  Gilbert  v.  Forest 

65  Neb.  9.  City  Furniture  Co.,  72  111.  App  x86. 

JVfW  York,  ^^  Vox  V.Manhattan  R.  Maryland, — Jacob  Tome    Institute 

Co.,  67  N.  Y.  App.  Div.  460.  V,  Crothers,  87  Md.  569;  North  v,  Mai- 

North  Csr^/iMa.— Dobson  v.  Southern  lory,  94  Md.  305. 

R.  Co.,  132  N.  Car.  900.  Missouri,  —  Grafeman  Dairy  Co.  v, 

Texas,  —  Clausen  v,  Jones,  x8  Tex.  St.  Louis  Dairy  Co.,  96  Mo.  App.  495; 

Civ.  App.  376.  Broyhlll  v,  Norton,  175  Mo.  100;  Dar- 

Wes$      Virginia,   —   Claiborne      v,  lington  Bank  v.  Powers,  X02  Mo.  App. 

Chesapeake,  etc.,   R.  Co.  46  W.  Va.  415. 

363.  Nebraska,  —  Chezem    v.    State,    56 

United  States,  —  Weiss  v,  Bethlehem  Neb.  496. 

Iron  Co.,  (C.  C.  h.)  88  Fed.  Rep.  23.  Oregon. -^SXAie  v.  Deal,  41  Oregon 

194,    1.  Aeqnlttal  Predicated  on  Part  437* 
of  Svidonoo.  —  An  instruction  that  the  Texas,  —  Gulf,  etc.,  R.  Co.  v.  War- 
jurors  should  acquit  if  they  have  a  ner,  22  Tex.  Civ.  App.  167;  Danforth 
reasonable  doubt  growing  out  of  any  v.  State,  (Tex.  Crim.  1902)  69  S.  W. 
part  of  the  evidence  is  erroneous,  since  Rep.  159. 

consider  ition    of    the    evidence    as  a  PVest  Virginia, — State  v.  Dodds,  ( W. 

whole  might  dispel  such  doubt.    Smith  Va.  1903)  46  S.  E  Rep.  228. 

p.  State,  137  Ala.  22;  Holmes  v.  Stale,  IM.    8.  Medearis  v.  Anchor  Mut. 

X36  Ala.  80;  Stewart  v.  State,  137  Ala.  F.    Ins.   Co.,   104   Iowa  88;    State  v, 

33:  Jarvis  v.  State,  138  Ala.  17.  Means,  95  Me.  364;  District  of  Columbia 

8.  Sutherv.  Slate,  118  Ala.  88;  Louis-  v,  Robinson,  t8o  U.  S.  92.    See  also 

ville,  etc..  R.  Co.  v,  Jones.  130  Ala.  East  St.   Louis  Connecting  R.  Co.  v, 

4S6;   Mitchell  v.  State,   129  Ala.   23;  Eggmann.  170  III.   538,  holding  that 

Brantley  v.  Stale,  115  Ga.  229;  Hayes  while  the  practice  of  giving  instruc- 

V,  Pennsylvania  R.  Co.,  195  Pa.  St.  tions  summing  up  the  facts  is  to  be 

184;  James  v.  State,  (Tex.  Crim.  1004)  condemned,   a    reversal    will    not    be 

78  S.  W.  Rep.  051;  Haney  V.  Breeden,  ordered    where    no    material    fact    is 

100  Va.  781:  Weiss  v,  Bethlehem  Iron  omitted. 

Co.,  (C.  C.  A.)  88  Fed.  Rep.  23;  Bird  196.    8.  Compare  Suddeth  v.  State, 

V,  U.  S.,  180  U.  S.  356.  112  Ga.  407,  from  which  case  it  would 

0.  Alabama,  —  Louisville,  etc.,  R.  Co.  appear  to  be  the  law  in  Geot^ia  that  a 

V,  Lancaster,  121  Ala.  471;  Schfeffelin  statement  by  the  court  as  to  what  a 

V,  Schieffelin,  127  Ala.  14;  Mitchell  v,  witness  has  testified  is  an  intimation  of 

State,  133  Ala.  65;  Thomas  v.  State,  opinion  as  to  what  has  been  proven, 

133  Ala.  t39;  Crittenden  v.  State,  134  within  the  meaning  of  the  statnte. 
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19y.  b.  Manner  of  Stating  Evidence— (i)  In  General— 

liifttBM  or  Vontxiftaaoe  of  Svidaaoe.  —  See  notes  3,  4. 
TMtiaumy  of  Partleiilar  Witnoot.  —  See  note  5. 
198.  OUdmi  and  Thaorioo.  — See  note  I. 

(2)  Effect  of  Misstatement,  —  See  notes,  3,  4,  6. 

IMI.  c.  What  Fulness  of  Statement  Required. — See 
note  I. 

All  ZrldoBOo  and  Theorioo.  —  See  note  2. 
900,  See  note  2. 

Bopotltloa  of  Toftimoay.  —  See  note  4. 
SUUmoat  Prejadioial  to  Ono  ttdo.  —  See  note  5. 

d.  Discretion  of  Court  as  to  Summing  Up.  — 
note  7. 

19T.    8.  Carr  v.  State,  (Fla.  1903)  34  Failnro  to  SaTO  ExaopHoa  —  mi 

So.   Rep.    892.      But    see    People    v.  tlonf  of  Bolo.  —  See  Jamesoa  v.  Weld, 

Schoedde,  126  Cal.  373;  People  v.  Ply-  93  Me.  345. 

ler,  126  Cal.  379;  Kattenberger  v,  Lee-  Somedy  for  Klastatamont  of  TtrtisMj. 

dom,  X03  Tenn.  144.  —  See  ilatchell  v.  Cbaodler,  6a  S.  Car. 

4.  White  v.  State,  153  Ind.  689;  Com.  380. 

V.  Mulrey,  170  Mass.  103.  Misstatement  Corrected,  —  Where  the 

5.  Folmar  v,  Siler,  132  Ala.  297.  But  attention  of  the  court  is  called  to  a 
see  Suddeth  v.  State,  112  Ga.  407;  State  misstatement  of  the  evidence,  and  the 
V,  Hyde,  20  Wash.  234.  mistake  is  corrected,  there  is  00 ground 

niustratioiis.  —    In    New    York   the  of  complaint.    Com.  r.  Hazlett,  z6  Fa. 

court  may  refer  in  its  charge  to  items  Super.  Ct.  534. 

of  damage  testified  to,  for  the  purpose  6.  People  v.  Corey,  157  N.  Y.  333. 

of  refreshing  the  memory  of  the  jury.  niastrations.  —  See  Barton   r.  Shnll, 

Goddard  v,  Mooney,  (N.  Y.  Ci(y  Ct.  (Neb.  1903)  97  N.  W.  Rep.  202,  cUing 

Gen.  T.)  27  Misc.  (N.  Y.)  816.     Bui  it  Stephens   v.    Patterson,  29  Neb.  697. 

is  error  for  the  judge  to  state  to  the  stated  in  the  oiiginal  note, 

jury  his  recollection  of  the  testimony  199.    1.  Smith  v.  Gray,  169  N.  Y. 

of  a  particular  witness  on  a  former  trial  643,  19  N.  Y.  App.  Div.  262;  McCord 

in  a  criminal  case.     People  v.  Corey,  c.  Wbitacre,  8  Pa.  Super.  Ct.  277;  Jones 

157  N.  Y.  332.  V,    Matheis,   17   Pa.    Super.  Ct.    89o; 

IM.    1.  Jarman  v,  Rea,   137  Cal.  Thrall  v.  Wilson,   17   Pa.  Super.  Cu 

339;  Polykranas  v,  Krauss,  73  N.  Y.  376. 

App.  Div.  583;  Bryce  ».  Cayce,  62  S.  8.  Com.   r,  Warner,  13  Pa.  Super. 

Car.  546;  Memphis  St.  R.  Co.  v,  Shaw,  Ct.  461. 

(Tenn.  1903)  75  S.  W.  Rep.  713;  Nash-  Qtatiag  Vaoto  on  Cm  lido  Here  Villj. 

▼ille,  etc.,  R.  Co.  t'.  Norman,  108  Tenn.  — See  Jamison  v,  Hawkins,   13    Pa. 

324.     See  also  De  St.  Aubin  v.  Field,  Super.  Ct.  372. 

27  Colo.  414.  300.    3.  See  Taylor  v,  Bnrrell,  7  Pa. 

An  Instruotion  that  a  Fact  Exists,  when  Super.    Ct.    461;    McCabe    r.    Phila- 

in  fact  it  is  disputed,  is  not  erroneous  delpbia,  12  Pa.  Super.  Ct.  383:  Blank 

when  it  is  obvious  that  the  court  is  v.  Barnhart,  17  Pa.  Super.  Ct.  214. 

merely  suting  the  claims  of  one  of  the  4.  Barton  v.  ShuU,  (Neb.  1903)  97  N. 

parties.    West  r.   Banigan,  51   N.  Y.  W.  Rep.  292. 

App.  Div.  328.  5.  In  re  Townsend,  (Iowa  1904)  97 

An  IntuAoioat  Statookont  of  what  was  N.  W.  Rep.  1108;  Hayes  9.  Pennsyl- 

dalmed    may    properly    be    refused,  vania  R.  Co.,  Z95  Pa.  St.  184;  Comao 

Clintsman  v.  Alfred  J.  Brown  Seed  Co.,  v,  Wunderlich,  (Wis.  X904)  09  N.  W. 

127  Mich.  280,  8  Detroit  Leg.  N.  285.  Rep.  612.    See  also  Suter.  McDowell, 

8.  Little  V,  Fairchild,  10  Pa.  Super.  Z29  N.  Car.  523. 

Ct.  211;  Com.  V.  Washington,  202  Pa.  7.  In  affirming  a  request  for  Instruc- 

Si.  148.  tions.   the  court   need    not   specially 

4.  Taylor  v,  Burrell,  7  Pa.  Super.  Ct.  refer  to  the  testimony  relating  to  these 

i;  H.  B.  ClaOin  Co.  v.  Querns.  15  requests.    Reeyes  v.  McCloslcey,  iSi 

n.  Super.  Ct.  464.  Pa.  St.  395. 
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901,  e.  In  What  Jurisdictions  Not  Permissible.  —  See 

note  I. 

99%.  16.  Deflning  Words  and  Terms  ITied  — ^i.  Words  and 
Terms  of  Ordinary  Significance.  —  See  note  3. 

90S.  See  notes  2,  3,  6,  7. 

[Fnrtliar  Applloatioiia  of  Bvle.  —  See  note  I  l^i.] 

904.  *.  Legal  and  Technical  Terms  —  (i)  Necessity  far 
Defining,  —  See  note  i. 

(2)  Terms  Held  to  Need  Definition.  —  See  notes  6,  7,  11. 
90tl,  [Fnrtlior  Applieattona  of  Bnlo.  —  See  note  ^.] 

"  Prtpondanaoo  of  Svidoneo."  —  See  notes  3,  5* 

"  Wilftdly.»'  —  See  note  7. 

901,    1.  See    Miuhell-Tranter  Co.  "  not  guilty/'  Knoxville,  etc.,  R.  Co. 

V.  Ehmett,  65  S.  W.  Rep.  835,  23  Ky.  v,  Wyrick,  99  Tenq.  500;  "  prostilu- 

L.  Rep.  1788;  Ballentine  v,  Hammond,  tion,"  Tores  v.  State,  (Tex.  Crlifi.  1901) 

(S.  Car.  1904)  46  S.  E.  Rep.  1000.    Bat  63  S.  W.  Rep.  880. 

see  Stale  v,  Johnson,  66  S.  Car.  33.  9M«    1.  State  v,  Clark,  (N.   Car. 

Ib  Bolawan  it  is  not  the  province  of  1904)  47  S.  E.  Rep.  36. 

the  court  to  inform  the  jury  whether  6.  Kingv.  Sassaman,(Tex.Civ.  App. 

evidence  of  a  particular  fact  has  or  has  1899)  54  S.  W.  Rep.  304. 

not  been  presented.     State  v.  Foster,  7.  Where    the  court  defined    *'  ex- 

I  Penn.  (Del.)  289.  press  "  and  *'  implied  "  malice  it  was 

Msl.    8.  Lyman  v.  People,  198  III.  held  not   to    be  necessary    10    define 

544:  Fearey  v,  O'Neill,   149  Mo.  467;  "  malice    aforethought."      Hamp    v. 

Kischman  v.  Scott,  166  Mo.  314;  Glo-  State,  (Tex.  Crim.  1900)  60  S,  W.  Rep. 

ver  V,  American  Hominy  Flakes  Co.,  45;  Hatcher  v.  State,  43  Tex.  Ctim. 

76  Mo.  App.  103.  237.    But   see   People  v.  Glaze,    139 

903.     3.   *«  SaMantial  CompUanoe  *'  Cal.  154. 

need  not  be  defined.     Anderson  Elec-  11.  '* Aetnal  PoMOisioii "  should  be  de- 

trie  Co.  V.  Cleburne  Water,  etc.,  Co.,  fined.     Mayes  v.  Kenton.  64  S.  W.  Rep. 

23  Tex.Civ.  App.  328.  728,  »  Ky.  L.  Rep.  X052. 

9.  State  V.  Penney,  113  Iowa  691;  SM,    Sa.  The  following  words  and 

Hutsell  V.  Com.,  75  S.  W.  Rep.  225,  25  phrases  have  been  held  to  need  expla« 

Ky.  L.  Rep.  262;  Sute  v.  Barton.  142  nation:    "  Felony,"  Roberts  v.  State, 

Mo.  4So;  Slate  v.  Grant,  152  Mo.  57;  X14  Ga.  450;  **  heat  of  passion,"  State 

State  V,  Weber,  [56  Mo.  249.  v,  Skaggs,  159  Mo.  581;  Slate  v.  Reed, 

An  SffOMons  DoAaitioa  of  "  feloni-  154  Mo.  122;  State  v.  Strong,  153  Mo. 

Ofisly  "is  harmless,  since  none  is  neces-  548;    **  upon  a  sudden  provocation," 

sary.    State  v.  Miller,  159  Mo.  113.  Sute  v.  Reed,  154  Mo.  122;  "  without 

0,  **  Bopodiatloa  "  need  not  be  defined  right  and    fraudulently,"    Taylor   v. 

in  the  absence  of  a  request  to  do  so.  Com.,  75  S.  W.  Rep.  '244,  25  Ky.  L. 

Davis  tf.  Davis,  20  Tex.  Civ.  App.  310.  Rep.  374. 

7.  American  Cotton  Co.  v.  Smith.  29  8.  Kischman  v.  Scott,  x66  Mo.  214: 

Tex.  Civ.  App.  425.  State  v,  Felker,  27  Mont.  451  (wherein 

11a.  The  following  words  need  not  it  was  said  that  a  definition  of "  pre- 

be  defined:    "Agent,"  Harper  r.  Fid-  ponderance  of  evidence  "  has  no  place 

ler,  (Mo.  App.  1904)  78  S.  W.  Rep.  1034;  in  a  criminal  trial);  Endowment  Bank, 

**  anger,"    Robinson    v.  State,    (Tex.  etc.,  v,  Steele,  108  Tenn.  624;  Galves- 

Crm.  1901)  63  S.  W.  Rep.  869;  "  credl-  ton,  etc.,  R.  Co.  v.  Eaten,  (Tex.  Civ. 

ble,"  Chavarria  v.  State,  (Tex.  Crlm.  App.  1898)  44  S.  W.  Rep.  562.    See  also 

1901)635.  W    Rep.  3x2;  "  employ,"  St.  Louis  Southwestern  R.  Co.  r.  Smith, 

Goldsmith  v.  Wamsganx,  86  Mo.  App.  (Tex.  Civ.  App.  X901)  63  S.  W.   Rep. 

x;    "falsely"    and    "fraudulently,"  X064. 

States.  Gregory,  170  Mo.  598;  "  force,"  5.  Jones  v.  Durham,  04  Mo.  App.  5X. 

Montgomery    v.    State,    (Tex.    Crim.  7.  Lensingv.  State,  (Tex.  Crim.  X898) 

«903)  77  S.  W.  Rep.  788;  "  great  bodily  45  S.  W.  Rep.  572;    Dyrley  c.  State^ 

injury,"  Sute  v.  Bone.  xx4  Iowa  537;  (Tex.  Crim.  1901)  63  S.  W.  Rep.  63X. 
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995,  (3)  Defining  Offense  Charged.  —  See  note  9. 

906.  See  notes  i,  2. 

17.  Amimtiig  Faeti  by  Way  of  OliiitratioiL  ~  See  note  3. 

907.  See  note  2. 

908.  19.  Inftnietioiui  m  to  PuddimoBt  —  a.  When  Assessed 
BY  Court.  —  See  note  i. 

OwjjqttiBJw  of  yMdlei.  —  See  notes  3,  4. 
^.  When  Assessed  by  Jury  — (i)  In  GeneraL  —  See 
note  6. 
900.  See  note  2. 

H«w  Obargt  TruMd.  —  See  note  3. 
911.  SO.  Intihietioiui  M  to  Lower  Grades  of  Qffuiio  —  a.  When 
Necessary.  —  See  note  i. 


•    0.  Halderman    v.    Territory,  they  have   the    right   to  recommend 

(Ariz.  1900)  60  Pac.  Rep.  876;  People  ponishncent  as    for   a    misdemeanor. 

V,  Dole,  122  Cal.  486;  Mt.  Olive,  etc.,  Tarlor  v.  State,  no  Ga.  150. 

Coal  Co.  V,  Rademacher,  190  111.  538.  dW«    8.  See  State  v.  Beatty,  51  W. 

900.    L    Pbilamalee    v.    State,  58  Va.  232. 

Neb.  320;    Adkins  v.  State,  41  Tex.  8.  Rollings  v.  State,  136  Ala.  ia6  [cit- 

Crim.  577;  Slatev.  Douette,  31  Wa9h.6.  ing  zi  Encvc.  of  Pl.  and  Pk.  209]: 

8.  State  V,  Tough,  (N.  Dak.  1903)  96  People  v.  Ross,  134  Cal.  256. 

N.  W.  Rep.  X025  \citing  ii  Encvc  OP  Chargs  YiolatiBg  Bills.  — Act  Cong. 

Pl.  and  Pr.  ao6J:  State  r.  Reed,  68  Jan.  15,  1897.  c  29,  g  i  (29  U.  S.  StaL 

Ark.  331;  Long  v,  Sute,  (Fla.  1902)  32  ai  L.  487),  does  not  limit  (he  authority 

So.  Rep.  870;  Paretti  v,  Rebenack,  8x  of  the  jury  to  decide  that  the  accused 

Mo.  App.  494;  State  v»  McLain,  159  Mo.  shall  not  be  punished  capitally  to  cases 

340:  State  V,  Rutherford,  152  Mo.  174;  in  which  it  thinks  there  are  palliating 

Goldsberry  v.  State.  (Neb.  1902)  92  N.  or  mitigating  circumstances,  and  con- 

W.  Rep.  906;  Dyrley  v.  State,  (Tex.  sequently  an  instruction  requiring  such 

Crim.  190O  63  S.  W.  Rep.  631;  Wilson  circumstances  to  be  found  before  the 

ff.  State  (Tex.    Crim.  1903)  76  S.  W.  jury  can  recommend  imprisonment  is 

Rep.  434.  error.    U.  S.  v.   Williams,  103    Fed. 

8.  Boyd  V.  Blue  Ridge  R.  Co.  65  S.  Rep  938. 

Car.  326.  31  !•    1.  Strong  v.  State,  63  Neb. 

907.    8.  Mason  v.  Southern  R.  Co.,  440,  citing  11   Encyc.  of  Pl.  and  Pm. 

58  S.  Car.  70.  211.    See  also  the  following  cases: 

9M«    1.  Currier  v,  Sute,  157  Ind.  Aiabama,  —  Teague    r.    Sute,    120 

114;    Ellerbe    v.   State,   79   Miss.   10;  Ala.  309. 

Johnson  ir.  Sute,  78  Miss.  627;  Edwards  Colorado,  •—  Mow  v.  People,  31  Colo. 

V,  State.  (Neb.  1903)  95  N.  W.  Rep.  1038.  351. 

And  to  the  same  effect  as  Sute  v,  Georgia,  —  Dean  v.  Sute,  zi6Ga.  S34; 

Howard,  118   Mo.   144,  and  Sute  v,  Clark  v.  State,  117  Ga.  354;  Mills  v. 

Avery.  X13  Mo.  501,  suted  in  the  origi-  State,  104  Ga.  502;  Moultrie  r.  Sute. 

nal  note,  see  State  v.  Tetfaton,  159  Mo.  112  Ga.  121;  Tyre  v.  State,  112  Ga.  224: 

354;  Sute  V,  May,  172  Mo.  630;  Clary  Mell  v.  Sute,  112  Ga.  78. 

V.  Sute,  6x  Neb.  688.  Indian    Territory,  —  Bruner    r.    U. 

8.  State  V.  Yourex,  30  Wash.   611,  S.,  (Indian  Ter.  1903)  76  S.  W.  Rep. 

citing   II  Encvc.  op  Pl.  and  Pr.  208,  244. 

and  holding  that  it  must  be  an  extreme  Iowa,  —  State  v,  Penney,  113  Iowa 

case  which  would  require  a  reversal  691;  State  v,  Sherman,  xo6  Iowa  664; 

because  such  information  was  given;  State  v.  Bone,  114  Iowa  537;  Sute  v. 

People  V,  Canepi,  93  N.  Y.  App.  Div.  Hoot,  120  Iowa  238. 

379.  Kentucky,  —  Cox  v.  Com.,  69  S.  W. 

4.  See  Bliss  v.  State,  X17  Wis.  596.  Rep.  799,  24  Ky.  L.  Rep.  680;  Brown 

6.  SeoommeBdatioa  sf  Poniahmeat  at  v.  Com.,  61  S.  W.  Rep.  4,  2a  Ky.  L. 

for  KiideflManor.  —  In  Georgia^  where  3  Rep.  582;  Montgomery    v.  Com.,  63 

Cede  Ga.  (1895).  g  1036,  is  applicable.  S.  W.  Rep.  747.  23  Ky.  L.  Rep.  739; 

the  court  should  charge  the  jurors  that  Jolly  v.  Com.,  no  Ky.  X90;  Bishop  r. 

788 


Vol.  XI.                       INSTRUCTIONS.  91% 
91 9.  See  notes  i,  2,  3,  4. 

Com.,  $8  S.  W.  Rep.  817,  aa  Ky.  L.  148  Mo.  370;  Suie  v.  Hicks,  125  N. 

Rep.  760.  Car.  636;  Neir  v.  Territory,  la  Olcla. 

Missouri.  —  Sute  v,  Vinso,  171  Mo.  172;  Com.  v»  Sutton,  ao5  Pa.  St.  605; 

576;  State  V,  BarioQ,  14a  Mo.  450;  Sute  Cavaness  v.  State,  (Tex.  Crim.  1903)  74 

V,  Brown,  145  Mo.  680.  S.  W.  Rep.  908;  Hatcher  v.  State,  43 

Montana.  —  State  v,  Calder,  a3  Mont.  Tex.  Crim.  237;  Randell  v.  State,  (Tex. 

504.  Crim.  1901}  64  S.  W.  Rep.  255;  John- 

Nebraska.  —  Jab  nice  v.  State.  (Neb.  son  v.  State,  (Tex.  Crim.  1899;  53  S. 

1903)  94  N.  W.  Rep.  158.  W.  Rep.  105. 

Texas.  —  Poiiard    v.    State,    (Tex.  Conflning  Attention  of  Jniy  to  Offmso 

Crim.  1903)  73  S.  W.  Rep.  953;  Duval  Aetnally  InyolTod.  —  To  the  same  effect 

«/.  State, (Tex. Crim.  1902) 70S.  W.  Rep.  as  State  v.  Garrand,   5  Oregon  ai6, 

543;  Manger  v.  State.  (Tex.  Crim.  190a)  stated  in  the  original  note,  see  Horton 

69  S.  W.  Rep.  145;  Danforth  v.  State,  v.  U.  S.,  15  App.  Cas.  (D.  C.)  310; 

(Tex.  Crim.  190a)  69  S.  W.  Rep.  159;  State  v.  Nelson,  (Minn.  1903)  97  N.  W. 

Turner  v.  State,  (Tex.  Crim.  1903)  72  Rep.  652;  Cupps  v.  State,  (Wis.  1903) 

S.  W.  Rep.  187;    Morton  v.  State.  43  97  N.  W.  Rep.  210. 

Tex.  Crim.  533;  Villereal  v.  State,  (Tex.  In  the  Absenoe  of  Soqnost  it  is  not 

Crim.  1901)  61  S.  W.  Rep.  715;  Parlcer  necessary  to  charge  as  to  lesser  offenses 

V.  State,  40  Tex.  Crim.  119;  Kipper  v,  included    within    the    main    charge. 

Slate,  (Tex.  Crim.  1903)  77  S.  W.  Rep.  Ward  v.  Territory,  (Ariz.  1901)  64  Pac. 

611;    Martinez  v.  State,  (Tex.  Crim.  Rep.  441;  State  v.  White,  7  Idaho  150. 

1900)  57  S.  W.  Rep.  838;  Long  v.  State,  The  Dodsion  of  the  Trial  Jndgo  that 

(lex.  Crim.  189S)  46  S.  W.  Rep.  640;  there  is  no  evidence  to  warrant  an  in- 

Prewett  ik  Stale,  41  Tex.  Crim.  262;  struction   as   to  lower  grades  of  the 

Griffin  v.  State,  (Tex.  Crim.  1899)  53  S.  crime  involved   is   entitled    to   great 

W.  Rep.  848:  Wilson   v.  State,  (Tex.  weight  in  the  appellate  court.     Hemp- 

Crim.  1900)  55  S.  W.  Rep.  489;  Little  ton  v.  State,  iii  Wis.  127. 

V.  State.  39  Tex.  Crim.  654.  919.    1.  State  v.  Fruge,  106  La.  694 

IVisconsin.  —  Cornell    v.    Sute.   104  [quoting  11  Encyc.  of  Pl.  and  Pr,  211]; 

Wis.  527.  Jordan  v.  State,  117  Ga.  405;  Smith  v. 

AppUostions  of  Bnlo.  —  As  sustaining  State,  106  Ga.  673:  State  v.  Harper,  149 

the  doctrine  of  Benton  z'.  State,  30  Ark.  Mo.   514;  State  v.  Tettaton,  159  Mo. 

328,  stated   in   the  original  note,  see  354;    Flynn   v.   State,  43  Tex.  Crim. 

State  V.  Cochran,  147  Mo.  504.  407. 

As  sustaining  O'Connell  v.  Slate,  18  But  When  the  Defendant  Is  Vot  Cte- 

Tex.  343,  and  other  cases  to  the  same  rietod  of  the  grade  of  homicide  covered 

effect  stated  in  the  original  note,  see  by  such  instruction  he  cannot  complain 

Jarvts  V.  State,  70  Ark.  613,  67  S.  W.  thereof.  Statev.  Schaeffer,  172M0.  335; 

Rep.  76:  Sute  V.  Furgerson,  162  Mo.  Sute  v.  Riddle,  179  Mo.  287;  Johnson 

668;  Leslie  v.  State,  (Tex.  Crim.  1899)  v.  State,  (Tex.  Crim.  1902)  71  S.  W. 

49  S.  W.  Rep.  73.  Rep.   25;    Thomas   v.  State,  43  Tex. 

As  susuiniag  People  v.  Lee  Gam,  69  Crim.  20.    See  also  Cook  v.  Com.,  7a 

Cal.  552,  stated  in  the  original  note,  S.  W.  Rep.  283,  24  Ky.  L.  Rep.  1731. 

see  Hunt  v.  State,  135  Ala.  1 ;  Ragsdale  Whore  Ho  Ii^niy  to  tho  Aoonsod  Is  Poft- 

V.  State,  134  Ala.  24;  Ragland  v.  State,  siblo  the  giving  of  an  instruction  in 

125  Ala.  12;  Gafford  v.  State,  125  Ala.  yiolation  of  the  rule  of  the  text  is  not 

i;  Thomas  v.  State,  126  Ala.  4;  People  ground  for  a  new  trial.    Joiner  v.  Sute, 

V.  Fellows.   122^  Cal.   233;    People   v.  105  Ga.  646. 

Chaves,  122  Cal.  134;  Griffin  v.  State,  8.  Territory  v.  Baca,  (N.  Mex.  1903) 

113  Ga.  279;  Freeman  v.  State,  112  Ga.  71   Pac.  Rep.  460,  citing  ii  Encyc.  of 

f8;   Thornton  v.  State,    107  Ga.  683;  PL.  and  Pr.  212.    See  also  the  follow- 

lackett  V.  Sute.  108  Ga.  40;  Mills  v,  Ing  cases: 

State,  ro4  Ga.  502;  Pugh  v,  Sute.  114  Alabama.  —  Jackson    v.    Sute,    136 

Ga.   16;  Price  v.  State,   114  Ga.  855;  Ala.  22. 

Howard  v.  State,  115  Ga.  244;  State  v.  Georgia.  —  Hatcher  r.  Sute,  xi6  Ga. 

Ashcraft,  170  Mo.  400;  State  v.  Diller,  617;  Robinson  v.  Sute,  118  Ga.  198; 

170  Mo.  i;  State  v.  (tall,  168  Mo.  475;  Horton  v.  State,  no  Ga.  739;  Farmer 

State  V.  May,  Z7a  Mo.  630;  State  r.  v.  State,  iia  Ga.  80;  Kimtall  v.  Sute, 

l^rtrell,  171  Mo.  489;  State  v.  Kindred,  iia  Ga.  541. 
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91S.  TL  Xiavini  rom  Ivitbvctiovi — 1.  Duty  of  Coiirt  to 
Inftmet  on  Eequeit  — ^i.  Statement  of  Rule.  —  See  notes  i,  3. 

Iowa,  —  Slate   v.   Trusty,   iz8   Iowa  S.  W.  Rep.  747,  23  Ky.   L.  Rep.  732: 

498;  Slate  V.  Desmond,  109  Iowa  72.  Sute  v.  Fisher,  23  Mont.  540.    See  also 

Kentucky,  —  Bishop  v.  Com.,  109  Ky.  Stale  v,  Crockett,  39  Oregon  76.  But  see 

558;  Greer  v.  Com.,  xii  Ky.  93;  Tra.  Pearl  v.  State, 43  lex.  Crim.  189,  hold, 

boe  V.  Com.,  66  S.  W.  Rep.  718,  23  Ky.  ing  that  although  the  evidence  is  cir- 

L.  Rep.  213s.  cumslantial,  if  it  absolutely  precludes 

Missouri,  —  Slate  v,   Weakley,    178  anything  but  murder*  in  the  first  de- 
Mo.  413.  gree,  an  instruction  on  murder  in  the 

Montana,  —  State    v.    Shadwell,    26  second  degree  need  not  be  given. 

Mont.  52.  913.    S,  Sute  v,  Bnffington,  66  Kan. 

South  Carolina,  —  Sute  v.    Turner,  706;  Slate  v,  Magers,  35  Oregon  52a 

63  S.  Car.  548.  4.  Messer  v.  Com.,  76  S.  W.  Rep.  331, 

Texas,  —  Cnbine    v.    State,    (Tex.  25  Ky.  L.  Rep.  700.    See  also  Gay  v, 

Crim.  1903)  73  S.  W.  Rep.  396;  Gardner  State,  iiz  Ga.  648,  holding  that  while 

V,  Sute,  (Tex.  Crim.  1903)  73  S.  W.  it  is  not  the  duty  of  th^  court  to  charge 

Rep.    13;    McComas    v,   Sute,    (Tex.  the  law  applicable  to  a  theory  of  the 

Crim.  lijn)  75  S.  W.  Rep.  533;  Beck-  case  derived  solely  from  the  prisoner's 

ham  V,  Slate,  (Tex.  Crim.  Z902)  69  S.  statement,  it  has  a  right  to  do  so. 

W.  Rep.  534;   White   v.  State,  (Tex.  913.    1.  State  v.  Brady,  (Iowa  1903) 

Crim.  1903)  72  S.  W.  Rep.  185;  Robin-  91  N.  W.  Rep.  801. 

son  V,  Sute,  (Tex.  Crim.  1901)  63  S.  W.  9.  Alabama,  —  Hoffman    v.    Knight, 

Rep.  869:  Norris  v.  State,  42  Tex.  Crim.  127  Ala.  149. 

559;  Runnels  v,  Sute,  42  Tex.  Crim.  Illinois,  —  Edwards  v,  Dettenmaier, 

555:  Moore  v,  Sute,  (Tex.  Crim.  1902)  88  III.  App.  366;  Williams  v.  Watson. 

68  S.  W.  Rep.  279.  71  III.  App.  130. 

Wisconsin,  —  Murphy  v,   Sute,  108  Indiana,  —  Gemmill    v.    Brown,    85 

Wis.  iiz;  Bliss  v.  State,  117  Wis.  596.  Ind.  App.  6. 

Doubt  as  to  Bsgrss   of  Crtmo.  —  See  Maryland,  —  Lion  v.  Baltimore  City 

Arnold  v.  Com.,  72  S.  W.  Rep.  753,  24  Pass.  R.  Co.,  90  Md.  266. 

Ky.  L.  Rep.  1021.  Nebraska,  —  Chicago,  etc,  R.  Co.  v. 

Whan  OflBlsBMft  Vot  Error.  —  A  party  Buckstaff,  65  Neb.  334;  Boice  v,  Pal- 

cannot  complain  of  a  failure  to  charge  mer,  55  Neb.  389. 

on  a  lower  grade  of  the  crime  charged  North  Dakota,  —  Sute  v.  Tough,  (N. 

when  he  was  convicted  of  such  lesser  Dak.  1903)  96  N.  W.  Rep.  1025. 

crime.    Morton  v.  State,  (Tex.  Crim.  Oregon,  —  Sute  v.  Smith,  43  Oregon 

X902)  70  S.  W.  Rep.  93.  109. 

BiAuMaiBXrror.  — Cole  V.  Slate,  (Tex.  TVxax.  —  Missouri,  etc.,  R.  Co.   v. 

Ciim.  1903)  75  S.  W.  Rep.  527.  Cardeoa,  22  Tex.  Civ.  App.  300;  Ren- 

Vootssityof  Boquost  —  In  the  absence  ner  v.  State,  43  Tex.  Crim.  347;  Beck- 

of  a  proper   request,  a  party  cannot  ham  v,  Sute,  (Tex.  Crim.  1902)  69  S. 

complain  that  the  court  failed  to  in-  W.  Rep.  534. 

struct  the  jury  upon  ail  the  grades  of  Counsel  Vood  Vot  8tato  tho  Boaooa  for 

homicide  to  which  the  evidence  was  requesting  a  certain  instruction.    Chi- 

applicable.    Copeland  v,  Sute,  41  Fla.  cago,  etc.,  R.  Co.  u,  Martin,  28  lod. 

320;  Cupps  V,  Sute,  (Wis.  1903)  97  N.  App.  468. 

W.  Rep.  210.  Appeal  and  Error  —  Znstnwtku  Oiw 

itattttaiy  DoAaittoa  Hot  SoiBeioiit.  —  on  Eequost.  —  A  party  cannot  complain 

The  sututory  definitions  of  murder  in  In  the  appellate  couft  of   enoneoos 

the  first  and  second  degrees  are  not  instructions  given  at  his  own  insunce. 

suflSclent  without  an  additional  instruc-  Los  Angeles  v,  Pomeroy,  124  Cal.  597; 

tion  distinguishing  between  murder  of  Denver,  etc.,  R.  Co.  v,  Peterson,  90 

the  first  and  second  degrees.    State  v,  Colo.  77;  Cochran  v,  Sute,  1x3  Ga.  736: 

Felker,  27  Mont.  451.  Howard  r.  State,  115  Ga.  244;  Graff  v. 

Whors  tho  Eridsnoo  Is  CtrcnmsUntial  People,  108  111.  App.  168;  Donk  Bros, 

on  a  prosecution  for  deliberate  murder.  Coal,  etc.,  Co.  v,  Leavitt,  109  111.  App. 

it  is  error  to  refuse  to  charge  on  murder  385 ;  Benton  County  Sav.  Bank  r.  Bod- 

in  the  second  degree.    State  v.  Cun-  dicker,    117    Iowa    407;    Hommel  v. 

ningham.  Ill  Iowa  233;  State  v.  Moore,  I^wis,  66  S.  W.  Rep.  1041,  23  Ky.  L. 

67  Kan.  620;  Montgomery  v.  Com.,  63  Rep.  2298;  Manchester  Assnr.  Co.  v, 
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31 4,  BtTtnlUo  Xrrnr.  --  See  note  2. 
SIS,  See  note  i. 

b.  Conflict  in  or  Weakness  of  Evidence  Not 
Ground  for  Refusal,  —  See  notes  2,  3,  4. 

DoweU,  (Ky.  1904}  80  S.  W.  Rep.  207;  (Neb.  1903)  97  N.  W.  Rep.  815;  Omaha 

Christian  v.  Coonectic  H  Mat.  L.  los.  St.  R.  (5o.  v.  Boeson,  (Neb.  1903)  94  N. 

Co.,  143  Mo.  460;  Hunt  V,  Searcy,  167  W.  Rep.  619. 

Mo.  158:  State  v.  Melvin.  166  Mo.  565;  New  Mexico.  — Territory  v.  Pino,  9 

State  tr.  McClellan,  23  Mont.  532;  Clapp  N.  Mex.  598;  Territory  v,  Baca,  (N. 

r.  Royer,  28  Tex.  Civ.  App.  29;  Hern-  Mex.  1903)  71  Pac.  Rep.  460. 

don  V,  Lammers,  (Tex.  Civ.  App.  1900)  New  York,  —  Adams  v.  Metropolitan 

55  S.  W.  Rep.  414,  San  Antonio,  etc.,  St.   R.  Co.,  82  N.  Y.  App.  Div.  354; 

R.  Co.  V,  Weigers,  22  Tex.  Civ.  App.  People  v.  Gralleraozo,  54  N.  Y.  App. 

344.    See  also  Appeals.  Div.  360;  Kearns  v.  Brooklyn  Heights 

Kut  Be  Applied  to  Faoti  of  Case.  —  A  R.  Co.,  60  N.  Y.  App.  Div.  631. 

request  for  a    charge    on    a    certain  North  Dakota.  —  State  v.  Tough,  (N. 

principle  of  law  must  set  forth  such  a  Dak.  1903)  96  N.  W.  Rep.  1025. 

statement  of  facts  as  will   make   the  Tennessee.  —  Earp  v,  Edgington,  107 

principle  invoked    applicable    to    the  Ten n.  23*.  Memphis  St.  R.  Co.  z^.  New. 

facts  of  the  case.     Western  Stone  Co.  man,  lois  Tenn.  666. 

V,   Muscial,   196  111.  382;    Chicaifo  v.  Texas.  —  Mozee  t/.  State,  (Tex.  Crim, 

0'Malley,95  111.  App.  355,  affirmed  196 '  1899)  51  S.  W.  Rep.  250;  Houston,  etc.. 

111.   197;  State  V.   Cancienne,   50  La.  R.  Co.  v.  Patterson,  20  Tex.  Civ.  App. 

Ann.  847.  255;    Lensing   v.   State,    (Tex.    Crim. 

Vogatlvo   lattraetion.  — -  Where    the  1898)  45  S.  W.  Rep.  572;  Hoefling  v. 

court,  at  the  plaintiff's  request,   in-  Dobbin,  91  Tex.  210;  Wells  v.  Houston, 

stnicts  as  to  the  facts  necessary  to  be  23  Tex.  Civ.  App.  629;  Atkinson  v. 

proved  to  entitle  the  plaintiff  to  recover.  Reed,  (Tex.  Civ.  App.  189R)  49  S.  W. 

the  negative  of  this  instt  notion  should  Rep.  260;  Clausen  v,  Jones,  18  Tex. 

be  given  at  the  defendant's  reqi^est.  Civ.  App.  376;  Oliver  v,  Moore.  (Tex. 

Bruce  v.  Wolfe,  102  Mo  App.  384.  Civ.  App.  1807)43  S.  W.  Rep.  812;  Allen 

914.    8.  Mabb  v.  Stewart,  133  Cal.  v.  Frost,  31  Tex.  Civ.  App.  232;  Burke 

556,  citing  iz  Encyc.  op  Pl.  and  Pr.  v.  Holmes,  (Tex.  Civ.  App.  1902)68  S. 

9i3r2i4].    See  also  the  following  cases:  W.   Rep.  52;   Texas,  etc.,   R.   Co.  v. 

ArtMona.   —   Morgan    r.    Territory,  Dawson,  (Tex.  Civ.  App.  1904)  78  S. 

(Ariz.  1901)  64  Pac.  Rep.  421.  W.  Rep.  235;    Brown   v.  State,  (Tex. 

California^  —  People  v.   Tapia,    131  Crim.  1903;  76  S  W.  Rep.  475. 

Cal,  647.  Washington.  —  McGee  v.  Winebolt, 

Georgia.  —  Central  of  Georgia  R.  Co.  23  Wash.  748. 

V.  Bond.  Ill  Ga.  13.  Wisconsin.  —  Saveland  v.  Western 

/iftWiV.  —  Suttle  V.  Finnegan,  86  III.  Wisconsin  R.  Co.,  118  Wis.  267. 

App.  423:  Sireator  v.  Liebendorfer,  71  United  States.  —Texas,  etc.,  R.  Co. 

111.  App.  625.  V.  White,  loi  Fed.  Rep.  928.  42  C.  C. 

Indian  Territory,  —Cherry  v.  Cox,  i  A.  86;  StoU  v.  Loving,  120  Fed.  Rep. 

iodian  Ter.  578.  805.  57  C.  C.  A.  173. 

Iowa.  —  States^.  Bone,  114  Iowa  537;  Ezooption.  —  Where    the    request   is 

Shebeck  v.  National  Cracker  Co.,  120  presented  in  such  a  form  as  to  mislead 

Iowa  414.  the  court  as  to  its  meaning,  and  no 

Kansas.  —  Binkley  v.  Dewall,  9  Kan.  attempt  is  made  to  clear  up  the  mis- 

App.  8qi,  58  Pac.  Rep.  1028.  take.  Its  refusal  is  not  error    Cochran 

Michigan.  —  Callahan  v.  Port  Huron,  v.  Sess,  49  N.  Y.  App  Div.  223. 

128  Mich.  673,  8  Detroit  Leg.  N.  802.  31ff.    1.  Indiana,  etc.,    R.   Co.    v. 

Minnesota.  —  State    v.    Hoshaw,    89  Wilson.  77   111.  App.  603;   Lyman  v. 

Minn.    307;    Parson    v.    Lyman,    71  People,  168  111.  544;  Roush  v.  Rousb, 

Minn.  34.  154   Ind.  562;    Milliken  v.  St.   Clair, 

Missouri.  —  Hoover    v.    Mercantile  (Mich.  1904)  99  N.  W,  Rep.  7;  Ward  v. 

Town  Mut.  Ins.  Co.,  93  Mo.  App.  11 1;  Brown.  53   W.  Va.  227;    Edwards  v. 

Sepetowski  v.  St.   Louis  Transit  Co.,  Southern  R.  Co.,  102  Fed.  Rep.  720. 

X08  Mo.  App.  xxo.  Where  Plaintiir  Hut  Bomtct  Ia  Aay 

Nebraska.  -^  Lansing    v.    Wessell,  Case.  —  Where,  under  all  the  evidence, 
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916.  3.  Veoeiilty  of  Bequettmg  Inftmetioiis  —  ^  RULE  AS  TO 

Misdirection.  —  See  note  2. 

917.  See  notes  i,  3. 

b.  Rule  as  to  Partial  Nondirection  —  Necessity 
OF  Requesting  Fuller  and  More  Explicit  Instruction  — 

H)  Statement  o/Ru/e.  —  See  note  5.     See  also  EXCEPTIONS  AND 

Objections. 

the  ptaintiflf  must  recover,  errors  in  917.  L  Georgia,  —  Savanaati,  etc., 
rulings  upon  requests  for  iasi ructions  R.  Co.  v.  Flaherty,  no  Ga.  335;  South- 
going  to  the  merits  are  no  ground  of  era  R.  Co.  v.  Sommer.  112  Ga.  512; 
reversal.  Soath  Omaha  v.  Fennell,  Holsion  v.  Southern  R.  Co.,  116  Ga. 
(Neb.  1903)  94  N.  W.  Rep.  632.  656;  Peterson  v,  Wadley,  etc.,  R.  Co., 

91ff*    8.  Redfern  v,  McNaul.  179  III.  117  Ga.  390. 

903;  Suburban  R.  Co.  V.  Malsirom,  105  Illinois,  —  Meul  v.  People,   198   III. 

111.  App.  631.  258;  Chicago  City  R.  Co.   v,  Tuohy, 

8.  Wahlgren  v,  Marlcet  St.  R.  Co.,  196  III  410. 

132  Cal.  661,  affirmed  00  rehearing  132  Indian    Territory,  —  Davis  v,  Pryor, 

Cal.  659:  Powers  v.  Com  ,  no  Ky.  386;  3  Indian  Ter.  396. 

Ladwig  V.  State,  40  Tex.  Crim.  585;  Minnesota,  —  Kurstelska  v.  Jackson, 

Richmond  Pass.,  etc.,  Co.  v.  Alien,  loi  89  Minn.  95. 

Va.  200;  Jones  v,  Morris,  97  Va.  43;  Missouri,   —    Barkley    v,     Barkley 

Tyson    v.    Williamson,    ^    Va.    636;  Cemetery  Assoc.,  153  Mo.  300. 

Rensensv.  Lawson,  96  Va.  285;  Dingee  Nebraska,  —  Ferguson    v.   State,   52 

V,  Unrue,  98  Va.  247.  Neb.   432;  Canon   v.   Farmers*  Bank, 

4.  Baltimore,  etc.,  R.  Co.  v.  Faith,  (Neb.   1902)  91   N.  W.  Rep.  585:  Mc- 

175  111.  58,  wherein  it  was  said  that  if  Arthur  v.  State,  60  Neb.  390;  Henry 

there  is  evidence  fairly  tending  to  sup-  v,  Dussell.  (Neb.  1904)  99  >i.  W.  Rep. 

port  a  proposition  of  fact,  the  party  in  484;  Leidigh  v,  Keever,  (Neb.  1903)97 

whose  favor  the  fact  would  operate  is  N.  W.  Rep.  801. 

entitled  to  an  instruction  as  to  the  New  Hampshire,  —  Monroe  r.  Con- 
principle  of  law  to  which  the  fact  necticut  River  Lumber  Co.,  68  N. 
relates.  H.  89. 

316*     8.   Pr^adloe   PrMunsd.  —  An  Oregon,  —  State  v.  Weaver,  35  Ore- 
instruction  declaiing  incorrect  princi-  gon  415. 

pies  of  law   is   presumptively   preju-  Texas    —  Homan    v.    State,    (Tex. 

dicial.     Nixon  v.   Hannibal,   etc.,   R.  Crim   1899)  51  S.  W.  Rep.  237;  Walker 

Co.,  141  Mo.  425;  Camp  v.  Wabash  R.  v,   Pittman,   18   Tex.   Civ.   App.   519; 

Co.,  94  Mo  App.  272.  Dent  v.  State,  43  Tex.  Crim.  126. 

Vo  Inquiry  as  to  Qronnd  of  Terdiet.  —  West  Virginia.  —  State  v.  Prater,  52 

Where    erroneous    instructions    have  W.  Va.   132;  Ward  v.  Brown,  S3  ^• 

been  given,  a  new  trial  will  be  granted  Va.  227 

without  any  inquiry  as  to  the  grounds  Xitdirectien  CoROCtad  by  nadiag. — 
on  which  the-jury  may  ha^e  based  its  To  the  same  effect  as  Glenn  v.  Char- 
verdict.  Daniels  v.  Florida  Cent.,  etc,  lotte,  etc.,  R.  Co.,  63  N.  Car.  510.  stated 
R.  Co.,  62  S.  Car.  i.  in  the  original  note,  see  Texas  Brewing 

So  in  a  case  where  the  verdict  is  full,  Co.  v.  Walters,  (Tex.  Civ.  App.  1897) 

an  error  in  the  charge  which  is  calcu-  43  S.  W.  Rep.  548. 

lated  to  mislead  the  jury  into  finding  Enron  Favorable  to  the  Dotadant  afford 

a  larger  amount  than  it  might  other-  to  htm  no  ground  of  complaint.    State 

wise  have  found  under  the  evidence  v,  Ashcraft,  170  Mo.  409. 

will  require  the  granting  of  anew  trial.  8.  Reeves  v.  State,  114  Ga.  86;  Ford 

Western,   etc.,   R.  Co.  v,    Clark,    117  v,  Chicago,  etc.,  R.  Co.,  116  Iowa  85; 

Ga.  548.  Johnston  v,  Johnston,  (Tex.  Civ.  App. 

laatmetioB  Soggeotad by  Bupreme  Court.  1902)  67  S.  W.  Rep.  123. 

—  Error  cannot  be  predicated  upon  an  Hooeasity  of  Ezooption.  —  The  giving 

instruction  given  in  the  exact  language  of  an  erroneous  instruction  does  not 

auggested  as  being  appropriate  by  the  constitute  reversible  error  unless  ex<- 

Supreme  Court  on  a  former  appeal,  cepted  to.    State  v.  Weaver,  165  Mo.  i. 

since  it  is  the  law  of  the  case,  whether  See    generally    Exceptions   and   Ob* 

erroneous  or  not.    Ross  v.  Com.,  (Ky.  jections. 

1900)  59  S.  W.  Rep.  28.  6.  Illinois  Cent.  R.  Co.  9.  Schmidgall, 
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91  III.  App.  33;  Sute  v.  Simas,  35  Nev.  159  lad.  a86;  Johntoo  v.  Gcbhatter, 

43a  [each  citing  11  Encyc.  op  Pl.  and  X59  Ind.  ayx. 

pR.  317I;  Edwards  tr.  State,  (Neb.  1903)  Iowa,   —  Harvey  v.  Clarinda,   xxx 

9$  N.  W.  Rep.  X038,  ciiing  11  Encyc.  Iowa  528;  Gardners.  Roach,  xxi  Iowa 

or  Pu  AND  Pr.  247  [ai7].    See  also  the  413;  State  v,  Todd,  xio  Iowa  631;  Rei- 

following  cases:  zenstelD  v,  Clark,  X04  Iowa  387;  Ken- 

Alabama,  —  Parker  v.  Bond,  I2X  Ala.  nedy  v,  Roberts,  105  Iowa  sax;  Tuttle 

529.  V.   Wood,    xis    Iowa    507;    Keller   v, 

Arkansas,  —  Lackey  v.  State,  67  Ark.  Lewis,  116  Iowa  369;  Matter  of  Hull, 

4x6;McGeev.  Smitherman,  69Ark.632.  117  Iowa  738;  Keyes  v.  Cedar  Falls, 

Caii forma,  —  People  v,  Matthai,  135  X07  Iowa  509;   Osborne  v.  Ringland, 

Cal.  443;  People  v,  Wlnthrop,  118  Cal.  (Iowa  1904)  98  N.  W.  Rep.  116;  Rosen- 

85;  People  V,  OUveria,  X27  Cal.  376;  baum  v,  Levitt,  X09  Iowa  393;  State  v. 

People  r.  Brittan,  1x8  Cal.  409;  People  Olds,  106  Iowa  xio;   State  v.  Smith, 

r.  Appletoa,  xao  Cal.  350;  People  v,  106  Iowa  701 ;  Ware  Cattle  Co.  v.  An- 

Dobbins.  138  CaL  694.  derson,   107   Iowa    33X:   Copeland    v. 

Colorado,  —  Willard  v,  Williams,  10  Ferris,  1x8  Iowa  554:  Halley  v,  Tiche- 

Colo.  App.  X40;  Little  DorritGold  Min.  nor,  x2o  Iowa  164;  Kirsher  v,  Kirsher, 

Co.  V,  Arapahoe   Gold   Min.  Co..  30  i3o  Iowa  337;  Bowder  v.  Tiffany,  xx8 

Colo.  431;  MowT'.  People,  31  Colo.  351.  Iowa  130;  Long  v.  Travellers  Ins.  Co., 

Connecticut.  ^  Palmer  v.  Smith,   76  113   Iowa  259;    Patton   v,   Lund.   XX4 

Conn.  3X0;  French  v.  Waterbary,  73  Iowa  301 ;  State  v.  Young.  104  Iowa  7*10. 

Conn.  435.  Kansas,  —  Lincoln  Center  v,  Bailey, 

Florida.  —  Baldwin    v.    State,   (Fla.  64  Kan.  885,  67  Pac.  Rep.  455;  McCrie 

X903)  35  So.   Rep.  330;  Clemmons  v,  v,  Hixon  Lumber  Co.,  7  Kan.  App.  39; 

._  ■"  " "        App, 

43  Fla.  58X;  Carr  v,  Sute,  (Fla.  X903)  93X,  gx  Pac.  Rep.  58;  Missouri,  etc.,  R. 


Stat^,  43  Fla.  300;  Kennardtr.  State,     National  Bank  v.  Ward,  6  Kan.  App. 

93X,  I 

34  So.  Rep.  893.  Co.  V,  Young,  8  Kan.  App.  535;  Turner 


Georgia,  —  Barnes  v.  State,  113  Ga.  v.  Tootle,  9  Kan.  App.  765. 
189;  Tuggle  V,  State,  X13  Ga.  373;  Cen-        Kentucky,  —  Hommel  v,  Lewis,  66  S. 

tral  of  Georgia  R.  Co.  x*,  Perkerson,  W.  Rep.   104X,  33  Ky.  L.  Rep.  3398; 

XX3  Ga.  933;  Smith  v,  Bibb  Mfg.  Co.,  Mew  York  L.  Ins.  Co.  v.  Brown,  66  S. 

1X3  Ga.  680;  Kidd  r.  Huff,  105  Ga.  309;  W.  Rep.    613,  23    Ky.  L.  Rep.  2070; 

Berry  v,  Clark,  X17  Ga.  964;  Newnan  White  v.  Cole,  (Ky.  x898)47  S.  W.  Rep. 

V,  Daviston,  118  Ga.  X33;  Anderson  v.  759;  Chesapeake,  etc.,  R.  Co.  v.  Moats, 

State,  X17  Ga.  355;  Robinson  v.  State,  (Ky.  X899)  50  S-  ^-  Rcp>  3i;  IHioois 

114  Ga.  56;  Gibson  v.  State,  114  Ga.  Cent.  R.  Co.  v,  Jackson,  (Ky.  1004)  79 

34;  Harris  v.  Stale,  114  Ga.  35:  Wei-  S.  W.  Rep.  XX87;  Felton  v.  Curd,  60  S. 

born  V,  State,  116  Ga.  533;  Southern  R.  W.  Rep.  297,  22  Ky.  L.  Rep.  1222 
Co.  V,  Loughridge,  XX4  Qk,   X73;  Cen-        Massachusetts,  —  Beals  v,  Brookline, 

tral  of  Georgia  R.  Co.  v,  Grady,  113  174  Mass.  x;  Cameron  r.  New  England 

Ga.  1045:  Central  of  Georgia  R.  Co.  v.  Telephone,  etc.,  Co  ,  X82  Mass.  3x0: 

Hardin.  XX4  Ga.  548;  Green  v.  Slate,  Pierce  v,  Arnold    Print    Works,    182 

1x8  Ga.  755;  Martin  v,  Johnson,  xx8  Mass.  260. 
Ga.  573.  Michigan,  —  Record  Pub.  Co.  v,  Mer- 

Illinois, -^  Dmry  v,  Connell,  177  111.  win,  1x5  Mich,  xo;  Barnettv.  Farmers' 

43;  McDonnall  v.  People,  x68  111.  93;  Mut.  F.  Ins.  Co.,  X15  Mich.  247;  Hovey 

McKeown  v.  Dyniewicz,  83  111.  App.  v,  Michigan  Telephone  Co.,  X24  Mich. 

509;  Thodev.  Peter  Schoenhof en  Brew-  607;  Miller  v,  Shumway,  (Mich.  1904) 

ing  Co.,  69  III.  App.  403:  Chicago,  etc.,  98  N.  W.  Rep.  385;  Bokenfohr  v.  Bush, 

R.  Co.  V,  tiatiield,  X09  111.  App.  556.  XX7   Mich.  444;    Crossette  v,  Jordan, 

Indiana,  —  Thorne    v,  Cosand,   x6o  (Mich.  X903)  93  N.  W.  Rep.  783,  9  De- 

Ind.  566;  Haas  v.  Cones,  etc.,   Mfg.  troit  Leg.  N.  507;  People  v,  Hinsbaw, 

Co.,  ss  Ind.  App.  469;  Baltimore,  etc.,  (Mich.   X904)  97  N.  W.  Rep.  758,  xo 

R.    Co.    V.    Conoyer.    149    Ind.    534;  Detroit  Leg.  N.  794. 
Sutherlin  9  State,  X48  Ind.  695;  Balti-        Minnesota,  ^  f^o^ixich    v,    St.    Paul 

more.  etc..  R.  Co.  v.  Young,  153  Ind.  City   R.   Co.,   78  Minn.   459;    Mobile 

163  Pope  9.  Branch  County  Sa v.  Bank,  Fruit,  etc.,  Co.  v.  Potter,  78  Minn.' 487; 

33  Ind.  App.  310;  Cromer  v.  State,  3X  Lahr  v,  Kraemer,  (Minn.  1903)  97  N. 

Ind.  App.  S03;  Tracy  v,   Hacket,   X9  W.  Rep.  4x8;  Stanning  v.  Great  North- 

Ind.  App.  X33;  McAfee  r/.  Montgomery,  ern  R.  Co.,  88  Minn.  480;  Bathke  v. 

2x  Ind.  App.  196;  Harness  v,  Steele,  Kratsln,  8a  Minn.  aa6, 
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Missiuippi.^H^ttULn  v.  Sute,  75  67  Ohio  St.  53;  Mitchell  v,  Sute.  11 

Miss.  340.  Ohio  Cir.  Dec.  446,  ai  Ohio  Ctr.  Ct.  24; 

il/fM<»Mn'.  —  Matthews    tr.    Missouri  Hoppe  v.  Parmalee,  11  Ohio  Cir.  Dec. 

Pac.  K.  Co.,  14a  Mo.  645;  Horgaa  v.  a4,2oOhioCir.Ct.  303;  Sieen  v.  Friend, 

Brady,  155  Mo.  659;  Wheeler  i'.  Bov^les.  xi  Ohio  Cir.  Dec.  235,  20  Ohio  Cir.  Ct. 

X63  Mo.  398;  George  v.  St.  Joseph,  97  459;  Clarlc  v,  Clark,  8  Ohio  Cir.  Dec. 

Mo.  App.  56;  Mexico  First  Nat.  Baolc  752,  16  Ohio  Cir.  Ct.  103;  Lake  Shore, 

tf.  Ragsdaie,  171  Mo.  168'  Hail  v,  Jen-  etc.,  R.  Co.  v.  Wbiddeo,  23  Ohio  Cir. 

nings,  87  Mo.  App.  627;  Wood  v.  Kelly,  Ct.  85. 

82  Mo.  App.  598;  Johnson  v,  Vette,  77  Oklahoma.  —  Douthitt  v.  Territory,  7 

Mo.  App.  563;  Ruth  V.  Chicago,  etc.,  Okla.  55;  New  v.  Territory,  12  Okla. 

R.  Co  ,  70  Mo.  App.  190;  Eagle  Consir.  172. 

Co.  V.  Wabash  R.  Co.,  71  Mo.  App.  626;  Pennsylvania.  —  Mineral  R.,  etc.,  Co. 

Darlington  Bank  v.  Powers,  102  Mo.  v.  Auten,  188  Pa.  St.  568;  Worden  r. 

App*  4t5«  Connell,    196  Pa.  St.   281;    Kehoe  v. 

Montana.  —  Helena,  etc..  Smelting,  Ailentown,  etc.,  Traction  Co.,  187  Pa. 

etc.,  Co.  V.  Lynch,  25  Mont.  497.  St.  474;   Machen  v.    Pittsburg,    etc., 

Nebraska^  —  Weber  v.  Whetstone,  53  Pass.   R.  Co.,  13  Pa.  Super.  Ct.  642; 

Neb.  371:  Brownell  v.  Fuller,  60  Neb.  Craig  v.  Shippeosburg,  11  Pa.  Super. 

558;    Bartley  v,  Sute,   53  Neb.   310;  Ct.  490;  Fry  v.  Flick,  10  Pa.  Super.  Ct. 

Kerr  v.  Sute,  63  Neb.  115;  Peterson  v.  362;  Cridland  v.  Stevens,  9  Pa.  Super. 

Sute,  63  Neb.  251;  Chicago,  etc.,  R.  Ct.  41;  Dougherty  v.  Loebelenz,  9  Pa. 

Co.  V.  Oyster,  58  Neb.   x;  Kastner  v.  Super.  Ct.  344;  Lcwin  v,  Pauli,  19  Pa. 

State,  58  Neb.  767;  Burr  v.  McCallum,  Super.  Ct.  447:  Com.  r.  Hollinger,  2 

59  Neb.   326;    Home   F.   Ins.   Co.   v,  Dauphin  Co.  Rep.  (Pa.)  13. 

Decker,   55   Neb.   346;  Wittenberg  r.  South    Carolina,  —  Voungblood    r. 

MoUyneaux,  $9  Neb.  203;  Chezem  r.  South  Carolina,  etc.,  R.  Co.,  60  S.  Car. 

Sute.  56  Neb.  496;  Philamalee  v.  Sute,  9:  Sute  v.  Chiles.  $8  S.  Car.  47;  Mil' 

58  Neb.  320;    Ferguson   v.   Sute,   52  lam  v.  Southern  R.  Ca,  58  S.  Car.  247; 

Neb.  432;  Riley  v.  Missouri  Pac.  R.  State  v,  Lee,  58  S.  Car.  335;  Nobrden 

Co.,  (Neb.  1903)  95  N.  W.  Rep.  20;  v.  Northeastern  R.  Co.,  59  S.  Car.  87; 

Wickham  v.  Wolcoit,  vNeb.  1901)  95  N.  Easier  v.  Southern  R.  Co.,  59  S.  Car. 

W.  Rep.  366;  Stuli  V,  Stull,  (Neb.  1901)  311;  Sute  v.  Kendall,  54  S.  Car.  192; 

96  N.  W.  Rep.  196*  Martin  v,  Sute,  Rutherford  v.  Southern  R.  Co.,  56  S. 

(Neb.  1903)  93  N.  W.  Rep.  z6i:  Wil-  Car.  446;  Crosswell  v.  Connecticut  In- 

liams  V.  Sute,  (Neb.  T903)  95  N.  W.  demnity  Assoc.,  51  S.  Car.  103;  State 

Rep.  1014;  Priel  v.  Adams,  (Neb.  1902)  v.  Cannon,  52  S.  Car.  452;  Bussey  r. 

91  N.  W.  Rep.  536;  Musfelt  v.  Slate,  Charleston,  etc.,  R.  Co.,  52  S.  Car.  438; 

64  Neb.  445;  Parkins  v.  Missouri  Pac.  Pearson  v.  Spartanburg  County,  51  S. 

R.  Co.,  (Neb.  1903)  93  N.  W.  Rep.  197:  Car.  480;  Home  v,  McRae,  53  S.  Car. 

Dinsmore  v.  State,  61  Neb.  418.  51;  Bodie  v,  Charleston,  etc.,  R.  Co., 

New  Hampshire.  —  Pitman  v.  Mau-  66  S.  Car.  302;   Braslngton  v.  South 

ran,  69  N.  H.  230.  Bound  R.  Co.,  62  S.  Car.  325;  Smith 

New  Jersey,  —  Camden,  etc.,  R.  Co.  r.  South  Carolina,  etc.,  R.  Co.,  62  S. 

V.  Williams,  61  N.  J.  L.  646.  Car.  322. 

New  Mexico,  — Territory  v,  Gonzales,  Tennessee,  —  Warfield  v,  Louisville, 

(N.  Mex.  1902)  68  Pac.  Rep.  925.  etc.,  R.  Co.,   104  Tenn.  74;   Chicago 

New  York,  —  People  v.  Truck,  170  Guaranty  Fund  L,  Soc.  v.  Ford,  X04 

N.  Y.  203:  People  v.  O'Connor,  82  N.  Tenn.   533:    Memphis   St.   R.  Co.  v, 

Y.  App.  Div.  55;  Gardner  v,  Friederich,  Shaw,  (Tenn.  X903)  75  S.  W.  Rep.  713. 

X63  N.  Y.  568,  25  N.  Y.  App.  Div.  521;  Texas,  —  Moore  v,    Graham.    (Tex. 

Gilroy  v,  Loftus,  (Supm.  Ct.  App.  T.)  Civ.   App.    1902)  69  S.  W.  Rep.  900; 

22  Misc.  (N.  Y.)  105;  People  v.  Rods-  Abilene  Oil  Co.  v.  Briscoe,  97  Tex.  Civ. 

wald.  177  N.  Y.408;  Wall  t>.  New  York  App.  X57;  Milligan  v,  Texas,  etc.,  R. 

Cent.,   etc.,   R.   Co.,   56   N.   Y.  App.  Co.,  27  Tex.  Civ.  App.  600;  Greenwood 

Div.  599.  V,  Houston  Ice,  etc.,  Co.,  27  Tex.  Civ. 

North  CaroHna,^^%Xz,Xit  v,  KInsauls,  App.  590;  San  Antonio,  etc.,  R.  Co.  r. 

126  N.  Car.  X095;  Sute  v.  Ridge,  125  Jones,  30  Tex.  Civ.  App.  316;  Allen  v, 

N.  Car.  655;  Howard  v.  Turner,  125  N.  State,  (Tex.  Crim.  1902)  70  S.  W.  Rep. 

Car.  107;   Patterson  v.  Mills,  X2i  N.  85;  Gulf,  etc.,  R.  Co.  v.  Hill,  95  Tex. 

Car.  258.  629;  American  Cotton  Co.  v.  Smith,  99 

^^fV).  —  Columbus  R.  Co.  v,  Ritter,  Tex.  Civ.  App.  425:  Merchants*,  etc.. 
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vJ.i  Co.  V,  Barow«(Tez.  Civ.  App.  1902)  App.  135;  Chicago,  etc,  R.  Co.  v,  Er- 

69  S.    W.   Rep.  435;    Van    Zandt    v.  win,  (Tex.  Civ.  App.  xgoi)  65  S.  W. 

Brantley,  z6Tex.  Civ.  App.  420;  Schulz  Rep.  496;  Missouri,  etc.,  R.  Co.  tr.  Dil- 

:'.  Tessmao,  (Tex.  Civ.  App.  1898)  48  worth,  (Tex.  Civ.  App.  1901)  65  S.  W. 

S.  VV.   Rep.   207;  Gravel    v»    Hillyer,  Rep.  502;  Galveston,  etc.,  R.  Co.  v, 

(Tex.  Civ.  App.  1899)  48  S.  W.  Rep.  Buch.  27  Tex.  Civ.  App.  283;  Western 

889:  San  Antonio,  etc.,  R  Co.  v.  Long,  Union  Tel.  Co.  v,  Giffin,  27  Tex.  Civ. 

19  Tex.  Civ.  App.  649;  San  Antonio,  App.  306;  Cuneo  v,  De  Cuneo,  24  Tex. 

etc.    R.  Co.  V.  Safford,  (Tex.  Civ.  App.  Civ.  App.  436;  Turner  v.  Grobe,   24 

1898)  48  S.  W.   Rep.   1105-,    Houston,  Tex.  Civ.  App.  554;  San  Antonio,  etc.. 

etc.,  R.  Co.  V,  Stuart,  (Tex.  Civ.  App.  R.  Co.  v  Use,  (Tex.  Civ.  App.  1900)  59 

1898)  48  S.  W.  Rep.  799;  Hurst  f/.  Mc-  S.W.  Rep.  564;  Paul  v.  Chenault.  (Tex. 

Mullen,  (Tex.  Civ.  App.  1898)47  S.  W.  Civ.  App.  1900)  59  S.  W.  Rep.  579;  In- 

Rep.  666;  Gulf,  etc.,  R.  Co.  v,  Staton.  surance  Co.  of  North  America  v,  Beli, 

(Tex.  Civ.  App.   1899)  49  S.  W.   Rep.  25  Tex.  Civ.  App.  129;  Galveston,  etc., 

277;  Brnner  v,  Bruner,  (Tex.  Civ.  App.  R.  Co.  v.  Pendleton,  30  Tex.  Civ.  App. 

1898)  43  S.  W.  Rep.  796;  Pace  V.  Ameri-  431;  Texas,  etc.,  R.  Co.  v.  Scott,  30 
can  Freehold  Land,  etc..  Co.,  17  Tex.  Tex.  Civ.  App.  496;  El  Paso  Electric 
Civ.  App.  506;  Walker  v.  Pittman,  18  St.  R.  Co.  v.  Ballinger,  (Tex.  Civ.  App. 
Tex.  Civ.  App.  519;  Galveston,  etc.,  1903]  72  S.  W.  Rep.  6x2;  Dallas  Consol. 
R.  Co.  V,  Ford,  22  Tex.  Civ.  App.  131;  Electric  St.  R.  Co.  v.  Broadhurst,  28 
HalS  V,  Wangemann,  (Tex.  Civ.  App.  Tex.  Civ.  App.  630;  Boettler  v.  Turn- 

1899)  54  S.  W.  Rep.  937;  Parrish  v.  linson,  (Tex,  Civ.  App.  1903)  77  S,  W. 
Williams,  (Tex.  Civ.  App.  1899)  53  S.  Rep.  824:  Texas  Cotton  Products  Co. 
W.  Rep.  79;  Nixon  v.  Jacobs,  22  Tex.  v.  Denny,  (Tex.  Civ.  App.  1903)  78  S. 
Civ.  App.  97;  Harris  v.  Flowers,  21  W.  Rep.  557;  Keas  v.  Gordy,  (Tex.  Civ. 
Tex.  Civ.  App.  669;  Slayden  v.  Stone,  App.  1904)  78  S  W.  Rep.  385;  Williams 
19  Tex.  Civ.  App.  618;  Wright  v.  Solo-  v,  Galveston,  etc.,  R.  Co..  (Tex.  Civ. 
mon,  (Tex.  Civ.  App.  1898)  46  S.  W.  App.  1903)  78  S.  W.  Rep.  45;  Stewart 
Rep.  58;  Missouri,  etc.,  R.  Co.  v.  Crow-  v.  Galveston,  etc.,  R.  Co.,  (Tex.  Civ. 
der,  (Tex.  Civ.  App,  1899)  55  S.  W.  App.  1904)  78  S.  W.  Rep.  979:  Ellis 
Rep.  380;  Mayfield  v.  Robinson,  22  v.  Kirkpatrick,  (Tex.  Civ.  App.  1903) 
Tex.  Civ.  App.  385;  Schwaitzman  v,  74  S.  W.  Rep.  57;  Western  Union  Tel. 
Cabell,  (Tex.  Civ.  App.  1898)  49  S.  W.  Co.  v,  Crawford,  (Tex.  Civ.  App.  1903) 
Rep.  113;  Galveston,  etc.,  R.  Co.  v.  75  S.  W.  Rep.  843;  Yecker  v,  San  An- 
Smith,  24  Tex.  Civ.  App.  127;  Lindsey  tonio  Traction  Co.,  (Tex.  Civ.  App. 
r.  White,  (Tex.  Civ.  App.  1901)  61  S.  1903)  76  S.  W.  Rep.  780;  Feinstein  v, 
W.  Rep.  438;  St.  Louis,  etc.,  R.  Co.  v.  State,  (Tex.  Crim.  1903)  73  S.  W.  Rep. 
Laws,  (Tex.  Civ.  App.  1901)  61  S.  W.  1052;  Williamson  r.  Gore,  (Tex.  Civ. 
Rep.  49iB;  Hillje  v.  Hetticb,  (Tex.  Civ.  App.  1903)  73  S.  W.  Rep.  563. 

App.  iQOi)  65  S.  W.  Rep.  491;  Wood-  Washington,   —   Rush    v.    Spokane 

men  of  the  World  V.  Locklln,  28  Tex.  Falls,    etc.,    R.    Co.,    23  Wash.   501; 

Civ.  App.  486;  Stubblefield  v.  Stubble-  Lownsdale  r.  Gray's  Harbor  Boom  Co., 

field.  (Tex.  Civ.  App.  1898)  45  S.  W.  21  Wash.   542;    State  v.   Douette,  31 

Rep.  965;  Western  Union  Tel.  Co.  v.  Wash.  6. 

Seals,  (Tex.  Civ.  App.  1898)  45  S.  W.  West  Virginia.  —  State  v.  Kohne,  48 

Rep.  964;    Missouri,  etc.,    R.   Co.   v,  W.  Va.  335;  Henry  C.  Werner  Co.  v. 

Witherspoon,  18  Tex.  Civ.  App.  615;  Calhoun,  (W.  Va.  1904)  46  S.  E.  Rep. 

Temple  Nat.  Bank  v.  Warner,  (Tex.  1024;  State  c/.  Cottrill,  52  W.  Va.  363. 

Civ.  App.  1898)  44  S.  W.  Rep.  1025;  Wisconsin.  —  Owen  v.  Long,  97  Wis. 

Missouri,  etc.,  R.  Co.  v,  Durlin,  (Tex.  78;  New  Home  Sewing  Mach.  Co.  v. 

Civ.  App.   1899)  50  S.  W.  Rep.  1034;  Simon.  113  Wis.  267;  National  Bank  v. 

Missouri,  etc.,  R.  Co.  v.  Felts,  (Tex.  Illinois,  etc.  Lumber  Co..  loi  Wis.  247; 

Civ.  App.  1899)  50   S.  W.  Rep.  1031;  Cupps  v.  State,  (Wis.  1903)  97  N.  W. 

Oak  Cliff  College  v,  Armstrong,  (Tex.  Rep.  210;  Heer  v.  Warren-Scharf  As- 

Civ.  App.  1899)  50  S.  W.  Rep.  610;  San  phalt  Paving  Co..  118  Wis.  57. 

Antonio,  etc.,   R.  Co.  v.  Brock,  (Tex.  Wyoming,  —  Brantley    v.    State.    9 

Civ.  App.  1904)   80  S.  W.  Rep.  422;  Wyo.  102. 

International,  etc.,  R.  Co.  v,  Harris,  United  States.  —  Texas,  etc.,  R.  Co. 

(Tex.  Civ.  App.  1901)  65  S.  W.  Rep.  v,  Watson,  T12  Fed.  Rep.  402,  50  C.  C. 

885;  Moore  v.  Brown,  27  Tex.  Civ.  App.  A.  230;  Texas,  etc.,  R.  Co.  v,  Wineland, 

908;  Schmitt  V,  Jacques,  26  Tex.  Civ.  (C.  C.  A.)  zo2  Fed.  Rep.  673;  Eastern 
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AM.  Ohtr(t  ViMTtaia  «r  Vttdiaff  LiaiutiffB.  —  See  note  3. 

Tcadnsy  to  Udttd.  —  See  note  6. 
9jM.  (2)  Insufficiency  of  Saving  Exceptions.  —  See  note  i. 
See  also  Exceptions  and  Objections. 

Si  Applications  of  Rule.  —  See  notes  2,  3. 
>ee  notes  6,  12,  14,  15. 
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Oregoo  Land  Co.  v.  Cole,  92  Fed.  Rep.  75  Mo.  App.  584;  Dunn  v.  Northeast 

949,  35  C.  C.  A.  100;  Chicago  G.  W.  R«  Electric  R.  Co.,  81  Mo.  App.  42:  O'Neill 

Co.  V.  Healy,  (C.  C.  A.)  86  Fed.  Rep.  v.  Blase,  94  Mo.  App.  648. 

245;  Humes  v,  U.  S.,  170  U.  S.  210;  South  Carolina,  —  Hutchison  v.  Sum- 

Texas,  etc.,   R.  Co.  v.  Behymer,  112  merville,  66  S.  Car.  442. 

Fed.  Rep.  35,  so  C.  C.  A.  106;  Mer-  Texas.  —  St.  Louis  Southwestern  R. 

chants  Ins.  Co.  v.  Buckner,  no  Fed.  Co.  v,  Hughes,  (Tex.  Civ.  App.  1903) 

Rep.  w^  49  C.  C.  A.  80.  73  S.  W.  Rep.  976;  International,  etc., 

M4.    8.   Lyons  v.   Red  Wing,    76  R.  Co.  v.  Collins,  (Tex.  Civ.  App.  1903) 

Minn.  20.  75  S.  W.  Rep.  814;  Merchants*,  etc., 

t.  Pullman  Palace  Car  Co.  V.  Adams.  Oil  Co.  v.  Burns,  96  Tex.  573;  Knauff 

X20  Ala.  581 ;  Decatur  Car  Wheel,  etc.,  v,  San  Antonio  Traction  Co.,  (Tex.  Civ 

Co.  V.  Mehafiey,  128  Ala.  242;  Doe  v,  App.   1902)  70  S.  W.  Rep.  xoii;  Mis- 

Edmondson,  127  Ala.  445;   Harkness  sou ri,  etc.,  R.  Co.  v.  Jordan,  (Tex.  Civ. 

V.  Sute,  129  Ala.  71;  Gilliland  v.  Dunn,  App.  1900)  56  S.  W.  Rep.  619;  St.  Louis 

X36  Ala.  327;  Moore  v.  Nashville,  etc..  Southwestern  R.  Co.  v,  Freedman,  18 

R.  Co.,  137  Ala.  495.  Tex.  Civ.  App.  553. 

Tha  Jiiiy*s  MifOMutroetion  or  Xlsappre-  Method  of  GompatattoiL  —  The  court 

homloii  of    the  charge    of    the    court  is  not  obliged,  on  its  own  motion,  to 

affords  no  ground  for  reversal.     Dancy  prescribe  a   method    of    computation 

V.  State,  41  Tex.  Crim.  293.  which  the  jury  shall  pursue  in  esti- 

dM«    1.  Winter  tr.  State,  123  Ala.  i;  mating  the  plaintiff's  damages.    Kyd 

Woods  V,  Long  Island  R.  Co.,  11  N.  Y.  v.  Cook,  56  Neb.  71. 

App.  Div.  16;  Lafferty  v.  Third  Ave.  dM.     6.    McCormick    Harvesting 

R.  Co.,  85  N.  Y.  App.  Div.  592:  Colum-  Mach.  Co.  v.  Carpenter,  (Neb.  1901)  95 

bus  R.  Co.  V.  Ritter,  67  Ohio  St.  53;  N.  W.  Rep.  617. 

Nicholson  v.  State,  (Tex.  Crim.  1903)  Beading   to   Jviy.  ^  In    an    action 

71  S.  W.  Rep.  969;  Frizzell  v,  Omaha  against  a  railway  company,  the  mere 
St.  R.  Co.,  (C.  C.  A.)  124  Fed.  Rep.  176.  •  reading  to  the  jurjr  of  the  rules  cf  the 

Izoopdon  to  Bulo.  —  Where  the  court  company  without  explanation  is  not 

gives  an  instruction  against  the  plain-  error  in  the  absence  of  a  request  for 

tiff's  rights,  it  is  not  an  error  of  omis-  more  specific  instructions  on  such  rules, 

sion,  and  it  is  not  necessary  for  him  to  Seaboard  Air-Line  R.  Co.  v,  Phillips, 

request  a  proper  instruction  on   the  117  Ga.  98. 

subject,  since  it  would  be  contradictory  IS.  International,    etc.,    R.    Co.    v. 

to  the  one  given.    Seffel  v.  Western  Clark,  (Tex.  Civ.  App.  1902)  71  S.  W. 

Union  Tel.  Co.,  (Tex.  Civ.  App.  Z901)  Rep.  587;  Taylor  v,  Houston,  etc.,  R. 

65  S.  W.  Rep.  897.  Co.,  (Tex.  Civ.  App.  1904)  80  S.  W. 

8.  Southern  R.  Co.  v.  Hooper,  no  Rep.  260. 

Ga.  779;  Paine  v,  Lettsville,  103  Iowa  Ordinary  Care.  -—  Western  Union  Tel. 

481;  Missouri,  etc.,  R.  Co.   v.   Stein-  Co.  v,  James.  31  Tex.  Civ.  App.  503: 

berger,  6  Kan.  App.  585.  Brunette  v.  Gagen,  106  Wis.  618. 

8.  Alabama,  —  Alabama  G.  S.  R.  Co.  In  a  definition  of  ordinary  care,  the 

V,  Burgess,  119  Ala.  555.  omission  of  the  qualification  **  under 

Georgia,   —   Southern    R.    Co.     v,  the  same  or  similar  circumstances" 

0*Bryan,  119  Ga.  147.  or  "under  like  circumstances  "  iserror. 

Kentucky,  —  Louisville,  etc.,  R.  Co.  Yerkes  v.  Northern  Pac.  R,  Co.,  112 

V,  Cooper,  65  S.  W.  Rep.  795,  23  Ky.  Wis.  184. 

L.  Rep.  1658:  Henderson  v.  McGhee,  BoasonaUe  Care  and  INUgOBoe.  ^  Pries- 

58  S.  W.  Rep.  525,  22  Ky.  L.  Rep.  650.  meyer  v,  St.  Louis  Transit  Co.,  102  Mo. 

Minnesota, -^  Gttmo\\i%  v,    Sausser,  App.  518. 

83  Minn.  141.  14.  Pomeioy  v.  Boston,  etc.,  R.  Co.« 

Missouri.  —  Rose  v.  McCook,  70  Mo.  172  Mass.  92. 

App.  183;  Aldrlch  Banking  Co.  v,  Gann,  16.  Taylor  v.  State,  105  Ga.  746. 
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997.  See  notes  i,  2,  5. 

[rartlMr  AppUoationi  of  Bnlo.  —  See  note  5a.] 

(4)  Exceptions  to  Rule  —  (a)  In  G«ii«na.  —  See  note  & 
9SI8.  (a)  mala  in  Orlminil  Caaat  in  OftlifarnU.  —  See  note  6. 

(d)  Bole  ia  Orimiiud  Caaat  ia  Xiaaoazl  ud  Taw.  —  See  note  8. 
999,  See  notes  7,  ja. 

In  Taua.  —  See  notes  8,  lO. 
9S0.  See  notes  2»  3. 

997.    1.  Illinois  Cent.    R.    Co.  v.  (Tex.  Ciir.  App.  1897)  4a  S.  W.  Rep. 

Atwell,  198  111.  200.  319. 

8.  State  V.  Simas,  as  Nev.  43a  [HHng  998.    •.  WlMi  Saqnaat  Vat  Vaaaaaarj. 

II  Encyc.  of  Pl.  and  Pr.  aas,  227,  —  Where  the  court  of  its  own  motion 

note  2];  Liebrandt  v,  Sorg,  133  Cat.  charges  upon  a  subject  to  which  no 

571;  People  V,   Monroe,   138  Cal.  97;  reference  had  been  made  by  counsel, 

Glover  V.  People,  204  111.  170;  Connors  and  about  which  no  one  connected  with 

V.  Chingren,  iii  Iowa  437;  Kircher  v,  the  case  expected  any  instruction,  error 

Larch  wood,   120    Iowa  578;    State  v,  in  failing  to  state  fuUy  the  law  ap- 

Gatlin,  170  Mo.  354;  Dupree  v,  Alex.  pHcable  to  such  subject  is  not  coa- 

ander,  (Tex.  Civ.  App.  1902)  68  S.  W.  doned  by  the  fact  that  counsel  did  not 

Rep.  739.  ask  for  further  instructions  theieon. 

5.  J.  1.  Case  Threshing  Mach.  Co.  t/.  People  v,  Huntington,  138  Cal.  a6i. 

Huffman.  86  Minn.  30.  8.  Sute  v.  Rulus,  149  Mo.  406.     But 

6tf.  In  the  absence  of  a  request,  error  see  State  v\  Melvin,  166  Mo.  565. 

cannot  be  assigned  for  failure  to  charge  999,    7.  See  Sute  v.  Branch,  151 

the  law  applicable  to  a  theory  of  the  Mo.  632. 

case  arising  solely  from  the  statement  7<r.  So  the  statute  is  not  violated  bv 

of  the  accused.  Walker  V.  State,  118  Ga.  an  omission  to  instruct  on  the  credi- 

757;    Walker  v.  State,   117    Ga.   323;  bility  of  the  defendant  as  a  witness. 

Andrews  v.  State,  118  Ga.  i;  Robinson  State  v,  Westlake,  159  Mo.  669. 

V.  Sute.  114  Ga.  56;  Middiebrooks  v,  8.  Black  v.  Sute,  (Tex.  Crim.  1898) 

State.  118  Ga.  772;  Murphy  v,  Sute,  47S.W.  Rep.  992;  Sparks  v.  State, (Tex. 

118  C^a.  780;  or  for  failure  to  charge  Crim.  1899)  51  S.  W.  Rep.  1120;  Mur- 

upon   the  law  of  circumstantial  evi-  ray  v,  Sute,  38  Tex.  Crim.  677;  Ram- 

dence,  Johnson  r.  State,  53  Neb.  103;  sey  v.  Sute,  (Tex.  Crim.  1901)65  S.  W. 

People  V.  Hiltel,  131  Cal.  577;  Ponder  Rep.    187;    Tracey  if.   State,  4a  Tex. 

V.  Sute,  115  Ga.  831;  Bennett  v,  Sute,  Crim.  494:  Efird  v.  Sute,  (Tex.  Crim. 

(Tex.  Crim.  1899)  50  S.  W.  Rep.  945;  1903)  71   S.    W.  Rep.   957;  Garner  r. 

or  for  failure  to  charge  on   the  law  State,  (Tex.  Crim.  190a)  70  S.  W.  Rep. 

applicable  to  determining    the  credi-  213;  Bush  v.  State,  (Tex.  Crim.  190a) 

biltty  of  witnesses,  Childs  v.  Ponder,  70  S.  W.  Rep.  550:  Hankins  v.  Sute, 

117  Ga.  553;  or  for  failure  to  instruct  (Tex.  Crim.  1903)  75  S.  W.  Rep.  787; 

as  to  the  burden  of  proof,   Beath  v.  Shaw  v,  Sute,  (Tex.  Crim.  1903)  73  S. 

Chapoton,  ia4  Mich.  508;  or  as  to  the  W.  Rep.  1046. 

relative  value  of  positive  and  negative  Camplaiiit  af  Gharga  Oivan. —  But  in 

testimony,  Scott  v.  State,  117  Ga.  14;  order  that  a  party  may  complain  of  a 

or  for  failure  to  give  a  form  of  verdict  charge  in  a  misdemeanor  case,  be  must 

for  the  defendant,  Kelly  v.  Sute,  (Fla.  except  to  it,  and  also  tender  a  special 

IQ02)  33  So.   Rep.   235;    McCrary    v,  written  request.    Gruesendorf  v.  State, 

Missouri,  etc.,  R.  Co.,  99  Mo.  App.  518;  (Tex.  Crim.  1900)  56  S.  W.  Rep.  624. 

or  for  failure  to  define  '*  agency,*'  Ar-  10.  Winfrey  v.  State,  41  Tex.  Crim. 

kansas  Constr.  Co.  v.  Eugene,  ao  Tex.  538. 

Ciy.  App.  601;  or  "fraud,"  Oberdorfer  Omlaalan  af  Fr^ndieial  Charga.  —The 

V,  Newberger,  67  S.  W.  Rep.  267,  23  defendant    cannot    complain   of    the 

Ky.  L.  Rep.  a3a3;  or  "  interstate  com-  omission  of  a  charge  which  would  have 

merce,"  Malott  v.  Hood,  aoi  111.  aoa;  been  against  his  interests.    Morris  v. 

or  *' prima  facie^*'  Chicago,  etc.,  R.  Co.  ^tate.  43  Tex.  Crim.  a89. 

V.  Esten,  178  HI.  loa.  990.    3.  flalf-daCnaa.  —  Chapman  9, 

8.  Griffin  V.  San  Antonio,  etc.,  R.  Co.,  State,  4a  Tex.  Crim.  135;  Baruy  9. 
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9S1.  c.  Rule  as  to  Total  Nondirection  —  (i)  Rule  thai 
Court  Need  Not  Instruct  at  All  unless  Requested.  —  See  note  4. 

[A  similar  rule  prevails  in  Illinois.^] 

(3^  Rule  that  Court  Must  Give  Instructions  Substantially 
Covering  Case,  Whether  Requested  or  Not  —  In  eMfgi*,  lam%t  Hiihi- 
gma,  and  Valmaka.  —  See  note  6. 

State.  (Tex.  Crim.  190a)  67  S.  W.  Rep.  for  complaint.  Frazier  v.  Sute,  (Tex. 
416:  Moooeyv.  State,  (Tex.  C rim.  1901)  Crim.  1901)  64  S.  W.  Rep.  934.  And 
65  S.  W.  Rep.  926;  Seeley  v.  State,  43  an  instruction  on  circnmsiantiai  evi- 
Tex.  Crim.  66;  Garner  v.  State,  (Tex.  dence  need  not  apply  the  law  to  the 
Crim.  1903)  77  S.  W.  Rep.  797;  Vann  facts.  Grimsioger v.  Sute,  (Tex.  Crim. 
V.  State,  (Tex.  Crim.  1903)  77  S.  W.  1901)  69  S.  W.  Rep.  583. 
Rep.  813;  Terry  v.  State,  (Tex.  Crim.  Oonspira^.  —  Where  the  evidence  ic- 
I9<>3)  76  S.  W.  Rep.  938.  quires  it,  failure  to  charge  on  coo- 
Failure  to  give  a  proper  charge  on  spiracy  is  error.  Brooks  v.  State,  (Tex. 
the  law  of  self-defense,  when  such  issue  Crim.  1900)  56  S.  W.  Rep.  934;  Moore 
is  raised  by  the  evidence,  is  reversible  v.  State,  (Tex.  Crim.  1903)  7a  S.  W. 
error.     Wesley  v»  State,  (Tex.  Crim.  Rep.  595. 

1901)  65  S.  W.  Rep.  904.  930.   8.  Pena  v.  State,  38  Tex.  Crim. 

Ltisar  Qradas  of  Orim.  —  Where  the  333;  Darter  r.  State.  39  Tex.  Crim.  41; 

defendant  is  entitled  to  a  charge  on  Bailey  v.  State,  (Tex.  Ciim.  1898}  45  S. 

manslaughter,  a  general  charge  on  the  W.  Rep.  708;  English  9,  State,  (Tex. 

subject  which  fails  to  present  the  very  Crim.  1898)45  S.  W.  Rep.  713;  Stewart 

phase  of  the  cause  on  which  the  ac-  t^.  State,  (Tex.  Crim.  1899)  50  S.W.  Rep. 

cused  relied  is  insufficient,  and  ground  459;  Ford  v.  State,  41  Tex.  Crim.  i; 

for    reversal.     Warthan    v,   Sute,  41  Reid  v.  State  (Tex.  Crim.  1900)  57  S. 

Tex.  Crim.  385.    See   also  Lynch  v,  W.  Rep.  662;  Windom  v.  State,  (Tex. 

State,  41  Tex.  Crim.  510.  Crim.  1903)  73  S.  W.  Rep.  193;  Mon- 

iMaaitj  at  DsCnise.  —  A  charge  on  son  v.  Sute,  (Tex.  Crim.  1903)  76  S.  W. 

insanity  should  apply  the  law  to  the  Rep.  570. 

particular  facts  of  the  case.    Stewart  981.    4.  Barth  v.  Kansas  City  EL 

r.  State.  (Tex.  Crim.  1903)  77  S.  W.  R.  Co.,  143  Mo.  535;  Fearey  v.  O'Neill, 

Rep.   791.    And   where  the    evidence  149  Mo.  467;    Redmond   v,  Missouri, 

raises  the  issue  of  insanity,  an  instruc-  etc.,  R.  Co.,  (Mo.  App.  1903)  77  S.  W. 

tion  having  the  effect  of  withdrawing  Rep.  768. 

this  issue  from  the  jury  is  error.    An-  ui  KtBtneky,  where  a  party  in  a  civil 

gel  V,  Sute,  (Tex.  Crim.  1903)  74  S.  W.  case  fails  to  offer  an  instruction  upoo 

R^P-  553*    If  the  defendant  was  insane  a  point  of  law  involved,  it  is  not  error 

from  the  use  of  narcotics,  this  is  a  dls-  in  the  court  to  fail  to  instruct  on  that 

tinct  defense,  and  failure  to  charge  on  point;  but  if  a  party  o^ers  an  instruc- 

snch  issue  is  error  though  a  charge  on  tion  which  is  refused  because  of  defect 

intoxication  produced  by  ardent  splrirs  In  form  or  substance,  then   it  is  the 

was  given.    Otto  v.  State,  (Tex.  Crim.  duty  of  the  court  to  prepare  and  give  a 

1904)  80  S.  W.  Rep.  525.  proper  instruction  on  that  point.  Lonls- 

drBunataatial  STidmiaa.  -r  Leftwich  ville,  etc.,  R.  Co.  v.  Harrod,  75  S.  W. 

r.  Sute,  (Tex.  Crim.  Z900)  55  S.  W.  Rep.  333,  25  Ky.  L.  Rep.  350.    See 

Rep.  571;    Season  v,  Sute,  43  Tex.  also  Louisville  v.  Keher,  79  S.  W.  Rep. 

Crim.  443;    Wallace    r.   Sute,    (Tex.  370,  25  Ky.  L.  Rep.  3003. 

Crim.  1903)  66  S.  W.  Rep.  1103;  Cama-  Dntj  to  Propan  Xnstnutioaa.  —  In  Mis- 

rillo  ff.  State,  (Tex.  Crim.  1903)  68  S.  icuri  it  is  not  the  duty  of  the  trial  court 

W.  Rep.  795 ;  Gaun  v.  State,  (Tex.  Crim.  to  prepare  instructions.    The  attorney 

1900)  59  S.  W.  Rep.  896;  Roberts  v.  must  prepare  and  present  them  to  the 

SUte,  (Tex.  Crim.  1903)  70  S.  W.  Rep.  court,  and  when  all  the  instructions 

433;  Stewart  v.  State,  (Tex.  Crim.  IQ03)  presented  are  essentially  erroneous,  it 

77  S.  W.   Rep.  791;    Davis    v.  State,  does  not  then  devolve  upon  the  conrt 

(Tex.  Crim.  1903)  74  S.  W.  Rep.  544;  to  prepare  a  correct  charge.    Bamett 

Cortex  V.  State,  (Tex.  Crim.  1903)  74  S.  v.  Sweringen,  77  Mo.  App.  64. 

W.   Rep.  907.     Bat  the  giving  of    a  Aa,  McKeown  v,  Dyniewic^,  83  IlL 

charge    on    ciicumsuntial    evidence  App.  509. 

when  it  is  Qot  required  is  not  ground  6.  Phenlx  Ins.  Co.  v.  Hart,  IX9  Ga. 
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See  note  2. 

fxa  MiniMMU  ud  Sovfh  DiMft  a  rule  similar  to  that  last 
stated  prevails.'**] 

In  KaniM.  —  See  note  3. 
938.  b  Vorth  Ouoliaa.  —  See  notes  I,  3»  4. 
9S4.  4.  Eeqnirements  Ooyenung  Sequest  —  a.  As  TO  MATTER 
OF  Substance  —  Mut  b«  Corrtet  m  BntLrttj.  —  See  note  3. 
SSti,  See  note  i. 

765;  Chatunoogra.  etc.,  R.  Co.  v,  VoiU,  Co.  v.  Casseday,  (Tex.  Civ.  App.  1898) 

113  Ga.  361;  Whelchei  v,  Gainesville,  48  S.  W.  Rep.  6;  C^ulf,  etc.,  R.  Co.  9. 

etc..  Electric  R.  Co.,  116  Ga.  431;  Mays  Carter,  (Tex.  Civ.  App.  Z908}  71  S.  W. 

V.  Shields,  X17  Ga.  814;  Telfair  County  Rep.  73. 

r.  Webb,  119  Ga.  916;  Figg  f.  Donahoo,  tVashingtm,  —  Smith    v.     Seattle, 

(Neb.  1903)  95  N.  W.  Rep.  1020.  33  Wash.  481. 

OhargingonSvideiioe.  — This  require.  Wisconsin.  —  Lyle    v.    McCormick 

ment  does  not  impose  on  the  court  the  Harvesting  Mach.  Co.,  108  Wis.  81. 

duty  of  singling  out  particular  portions  United  StaUs,  —  Monarch  Cycle  Mfg. 

of  the  evidence  and  charging  thereon.  Co.  v,  Royer  Wheel  Co.,  105  Fed.  Rep. 

Wrightsville,  etc.,  R.  Co.  v.  Lattimore,  324.  44  C.  C.  A.  523. 

118  Ga.  581.  3M.    1.  Alabama.  —  Manchester  F. 

MS,    8.  Cbatunooga,  etc.,  R.  Co.  Assur.  Co.  v,  Feibelman,  zxS  Ala.  308; 

V,  Voils,  113  Ga.  361.    See  also  Sute  Rose  v.  State,  117  Ala.  77;  Alabama 

V,  Kunhi,  119  Iowa  461.  State  Land  Co.  «/.  Slaton,  120  Ala.  259. 

B«t  Whflre  the  Saau  Terdlot  Must  Have  Gear  Ha.  -^  Anderson    v.    Savannaii 

Bsea  Rendered  if  the  omitted  instruc-  Press  Pub.  Co.,  100  Ga.  454. 

tioQS  had  l>een  given,   the  judgment  Missouri.  —  Barth  v.  Kansas  City  El. 

will  not  be  reversed.    Jones  v.  State,  R.  Co.,  142  Mo.  535. 

105  Ga.  649.  N^ew  York.  —  Wittleder  v.  Citizens' 

Sa.  Robertson  v.  Burton,  88  Minn.  Electric  Illuminating  Co.,  47   N.   Y. 

151;  Wilson  fr.  Commercial  Union  Ins.  App.  Div.  410;  Frank  v.  Metropolitan 

Co.,  15  S  Dak.  323.  St.  R.  Co.,  91  N.  Y.  App.  Div.  4)85. 

8.  State    V.  Waike,  (Kan.    1904)  76  Pennsylvania.  —  Self  red  v.  Pennsyl* 

Pac.  Rep  408.  vania  R.  Co.,  ao6  Pa.  St.  399. 

933.    1.  State  v.   Fulford,   124   N.  South  Carolina.  —  Chaffee  v.  Aiken, 

Car.  798;  Burton  v.   Rosemary  Mfg.  57  S.  Car.  507;  McGee  v.  Wells,  52  S. 

Co.,  132  N.  Car.  17.  Car.  472;  Gandy  v.  Orient  Ins.  Co.,  5a 

8.  See  Rumrill  v.  Ash,  169  Mass.  341.  S.  Car.  224;  Pickens  v.  South  Carolina, 

4._puckworth  v.  Orr,  126  N.  Car.  674.  etc.,  R.  Co.,  54  S.  Car.  498. 

8.  South  Omaha  v,  Wrzens-  Texas.  —  Missouri,  etc.,   R.   Co.   v. 


Inski,  (Neb.  1902)  92  N.  W.  Rep.  1045,  Cardena,  22Tex.  Civ.  App.300;  Sanger 

quoting  II  Encyc.  of  Pl.  AND  Pr.  234.  v.  Thomasson,  (Tex.  Civ.  App.   i^) 

See  also  the  following  cases:  44  S.  W.  Rep.  408:  Galveston,  etc.,  R. 

Alabama.  —  U.   S.    Life  Ins.  Co.  v,  Co.  v,  Newport,  26  Tex.  Civ.  App.  583; 

Lesser,  126  Ala.  568.  Dolan  v.  Meehan,  (Tex.  Civ.  App.  1904) 

California.  —  People  v.  Gleason,  127  80  S.  W.  Rep.  99. 
Cal.  323;  People  v.  Bene,  130  Cal.  159.         Vermont.  —  Boyden  v.  Fitchburg  R. 

Kansas.  —  Western  Union  Tel.  Co.  Co.,  72  Vt.  89;  Terrill  v.  Tillison,  7$ 

V.  Getto-McClung  Boot,  etc.,  Co.,  9  Vt.  193. 
Kan.  App.  863.  Limitatioii  of  Rule.—  In  some  juris- 

C7^/aA<?mtf.  —  Friedman  v.  Weisz,  8  dictions  it  is  held  that   a   requested 

Okla.  392.  charge  which  Is  defective  and  properly 

South  Carolina.  —Stanton  v.  Southern  refused  for  that  reason  Is  still  sufficient 

R.  Co.,  56  S.  Car.  398;  Earle  v.  Poat,  10  call  the  attention  of  the  court  to  the 

63  S  Car.  439-  subject  embraced  therein,  and  is  eqoiv. 

Tennessee.  —  KnozvlUe  v.  Cox,  103  alent  to  a  request  to  instruct  thereon, 

Tenn.  368;  Willcoxv.  Hines,  looTenn.  and  a  failure  to  do  so  is  error.    Sute 

524:  Pennsylvania  R.  Co.    v.   Naive,  t.  Adler,  146  Mo.  18;  State  v.  Fox,  148 

(Tenn.  1904)  79  S.  W.  Rep.  124.  Mo.  517;  State  v.  Reed,  154  Mo.  129; 

TVjTAr.  — St.  Louis  Southwestern  R.  State  v.  Moore,  160  Mo,  443;  State  v» 
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9SS«  iMrlM  tr  Pufwitlwi.  —  See  notes  3,  5. 
9S6.  tifmitat  B»tw(Mt  lit*  Pivti.  —  See  note  i. 

^■•Hiwirtia  tr  iHMit.  —  See  note  2. 
Vt.  See  note  i. 

iMtTMita   Vttdiaff    liyHiMtl<M  «r  SMiiMtte.  —  See    notes 


4»  5^6. 

M8.  b.  As  TO  Presenting  Requests  in  WiUTiNa  —  See 
note  I. 

Heodricks,  172  Mo.  654:  Shennan  tr.  Rep.  573:  Western  Union  Tel.  Co.  v. 

Greening,  (Tex.  Civ.  App.  1903)  73  S.  McCoooico.  37   Tex.  Civ.  App.  610; 

W.  Rep.  434;  Houston,  etc.,  R.  Co.  v,  Williams  tr.  Yoe,  22  Tex.  Civ.  App.  446; 

Turner,  (Tex.  Civ.  App.  1904)  78  S.  W.  Milmo  Nat.  Bank  v,  Convery,  (Tex. 

Rep.  712:  St.  Louis  Southwestern  R.  Civ.  App.  1899)  49  S.   W.   Rep.  926; 

Co.  tr.   Ball,  28  Tex.  Civ.  App.  287;  Waco  Anesian  Water  Co.  v.  Canble. 

Neville  «r.  Mitchell.  28  Tex.  Civ.  App.  19  Tex.  Civ.  App  417:  Croft  v.  North- 

89;  El  Paso,  etc.,  R.  Co.  v.  McComas,  western    Steamship    Co.,    ao    Wash. 

(Tex.  Civ.  App.  1903)  72  S.  W.  Rep.  175. 

629;  Johnston  v.  Johnston,  (Tex.  Civ.  i.  Alabama,  —  Schieffelio  v,  Schieffe- 

App.  1902)  67  S.  W.  Rep.  123;  Missouri,  tin,  127  Ala.  14;  McWhorter  v.  Blnthen- 

etc,  R.  Co.  V,  Miles,  20  Tex.  Civ.  App.  thai,  136  Ala.  568;  Thomas  r.  Sute, 

570;  Gulf,  etc.,  R.  Co.  x^  Hill,  (Tex.  124  Ala.  48;  Thomas  v.  Sute,  133  Ala. 

Civ.  App.  1900)  58   S.  W.  Rep.  255;  I39- 

Texas,  etc.,  R.  Co.  tr.  Short,  (Tex.  Civ.  Colorado,  —  Blackmore  v.  Neale,  15 

App.  1900)  58  S.  W.  Rep.  56;  Williams  Colo  App.  49. 

V.  Embersoo,  22  Tex.  Civ.  App.  522;  Dishict  of  Columbia,  —  Robinson  v. 

Texas,  etc.,  R.  Co.  v,  Atchison,  (Tex.  Parker,  11  App.  Cba.  (D.  C.)  132. 

Civ.  App.  1899)54  S.  W.   Rep.   1075;  Louisiana,  —  Suie  v.  NichoUs.  50  La. 

Missouri,  etc..  R.  Co.  v.  Webb.  20  Tex.  Ann.  699. 

Civ.  App.  431;  St.  Louis  Southwestern  Texas,  —  Harris  v,  Springfield  First 

R.  Co.  V.  Crabb.  (Tex.  Civ.  App.  1904)  Nat.  Bank,  (Tex.  Civ.  App.  1898)  45  S. 

80  S.  W.  Rep.  408.    But  see  Gulf,  etc.,  W.  Rep.  31X. 

R.  Co.  fr.  Manghara,  29  Tex.  Civ.  App.  IVest  Virgima.  —  Henry  C.  Werner 

486.  Co.  r.  Calhoun,  (W.  Va.  1904}  46  S.  E. 


S,  Alabama, — Verberg  v.  State,  Rep^j024. 

137  Ala.  73.  in.    1.  Sute  V,  Hellekson,  13  S. 

^iWr^.  —  Richard  v.  Sute,  42  Fla.  Dak.  242. 

528.  ClMieal  Xmr.  —  Where  a  requested 


Georgia,  —  Thompson  tr.  O'Connor,  instruction  contained  the  words  *'  de- 

11$  Ga.  120;  Grace  v,  McKinney,  112  feodant's  illness'*  instead  of  **  plain- 

Ga.  42s.  tiff's  illness."  it  was  held  to  have  been 

Louisiana,  —  Sute    v,  Watkins,  106  properly  refused,  although  the  error 

La.  380.  was  manifestly  unintentional.    Macon 

Missouri.'^ \aA\  v.  Pacific  Express  Consol.  St.  R.  Co.  tr.  Barnes,  113  Ga. 

0>.,  81  Mo.  App.  232.  2X2. 

Ohio.  *  Holmes  tr.  Ashtabula  Rapid  4.  Roberts  v,  U.  S.,  (C.  C.  A.)  126 

Transit  Co.,  10  Ohio  Cir.  Dec.  638.  Fed.  Rep.  807,  holding  that  an  instrnc- 

South  Carolina,  —  Ragsdale  v.  South-  lioo  which  is  correct  as  far  as  it  goes, 

em  R.  Co.,  60  S.  Car.  381.  but  which  does  not  fully  sute  the  law 

i.  Howe  V,  West  Seattle  Land,  etc.,  applicable  to  the  case,  is  properly  re- 
Co.,  21  Wash.  594.    See  also  Rudy  tr.  fused. 

Myton,  19  Pa.  Super.  Ct.  312,  holding  8.  Glover  v.  State,  105  Ga.  597. 

that  the  refusal  of  a  point  containing  ^  Ramsey  r.  Burns,  97  Miont.  154; 

two  distinct  propositions  is  not  error.  Reighard  r.  Sute,  12  Ohio  Cir.  Dec. 

9M.    L  Kennealy    v,  Westchester  382,  22  Ohio  Cir.  Ct.  340;  Lynchboig 

Electric  R.  Co.,  86  N.  Y.  App.  Div.  v,  Wallace.  95  Va.  640. 

993:  Vanderbilt  tr.  Brown,  128  N.  Car.  M§*    L  Alabama,  —  Henderson   r. 

498;  Harris  v,  Atlantic  Coast  Line  R.  State,  137  Ala.  83. 

Co.,  132  N.  Car.  x6o;  Cranfill  v.  Hay-  Georgia,  —  Woods  r.  Sute,  lor  Ga. 

den,  (Tex.  Civ.  App.  1903)  75  S.  W.  526;  Johnston  9.  Gnlledge,  x  15  Ga.  981; 
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938.  6.   Time  of  Presentiiig  Bequests  —  a.   Discretion  of 

Court  as  to  Granting  Requests  Not  Presented  in  Time. 

—  Sec  note  3. 

939.  b.  View  that  Requests  Not  Presented  in  Time 
Are  Properly  Refused  —  Ctonersi  buIo.  -^  See  note  i. 

940.  AppUoation  of  Bmlo.  —  See  notes  3>  5>  6,  7. 

941.  c.  View  that  It  May  Become  Error  to  Refuse 
Instructions  Not  Presented  in  Time.  —  See  notes  i,  2,  3. 

949*  Omlwioni  or  Errors  in  Gonoral  Charge.  —  See  note  3. 

943.  d.  When  Requests  for  Instructions  Considered 
Premature.  —  See  note  8. 

944.  6.  Hodifloation    of   Erroneous   Beqnested    Instmetioni  — 
a.  Power  of  Court  to  Modify.  —  See  note  3. 

94A.  b.  What  Modifications  Proper.  —  See  notes  i,  2,  6. 

Atlanta  Mach.  Works  v.  Pope,  tii  Ga.  6.  Yoang  v.  Hahn,  (Tex.  Civ.  App, 

873.  1902)  69  S.  W.  Rep.  203;  Maraode  v. 

Illinois,  —  Chicago,   etc.,   R.  Co.  v.  Texas,  etc.,  R.  Co.,  (C.  C.  A.)  124  Fed. 

Kelly,  75  111.  App.  490;  Swift  v,  Fue,  Rep.  42. 

66  111.  App.  651.  7.  Chicago  City  R.  Co.  v.  Sandusky, 

Kansas.  —  Smith   v,   Yost,    10   l^an.  198  111.  400,   citing  11   Encyc.  op  Pu 

App.  580,  59  Pac.  Rep.  379.  and  Fr.  240,  and  approving  the  various 

North  Carolina,  — Justice  v,  Gallert,  applications  of  the  rule  enumerated  in 

131  N.  Car.  393.  the  text. 

Texas,  —  Osborne    v.    State,    (Tex.  d41«    1.  Arnold  v.  Lane,  71  Conn.  6x. 

Crim.  1900)56$.  W.  Rep.  53.  8.  Mann  v.  Learned,   195    111.    502. 

IVisconsin,  —  Cupps  r/.   State,  (Wis.  See  also  State  v.  Barry,  11  N.  Dak.  428. 

1903)  97  N.  W.   Rep.  210;    Hacker  v,  8.  See  Preston  ».  Slate,  41  Fla.  627. 

Heiney,  III  Wis.  313.  d4d.    8.  Hogev.  Turner,  q6Va.  624. 

United  States,  —  Southern  R.  Co.  v,  943.      8.    Cumberland    Telephone, 

Shaw,  (C.  C.  A.)  86  Fed.  Rep.  865.  etc.,  Co.  v,  Shaw,  102  Tenn.  313 ;  Cooper 

ThaSaeord  on  Appeal  must  show  that  v.  Overton,  102  Tenn.  211;  Felton  v, 

the  requested  instructions  were  written  Clarkson,   103  Tenn.   457;    Myers   r. 

instructions.     Toledo,  etc.,   R.  Co.  v.  Taylor,  107  Tenn.  364, 

Gilbert,  24  Ohio  Cir.  C.t.  181.  The  Becord  must  affirmatively  show 

938.    S.  Altar  the  Argument  of  Ooim-  that  the  instructions  were    requested 

Ml  Hat  Begiu  it  is  not  error  for  the  after  the  general   charge  was  given, 

court,  in  the  exercise  of  its  discretion,  Chicago  Guaranty   Fund    L.   Soc.    v, 

to    grant    requests    for    instructions.  Ford,  104  Tenn.  533. 

Joplin  Waterworks  Co.  v.  Joplin,  177  d44«    8.  Cook  v.  Los  Angeles,  etc.. 

Mo.  496.  Electric  R.  Co.,  134  Cal.  279;  Chicago, 

XastrnotloBAskadhy  Party  Gomplalning.  etc.,  R.  Co.  r.  Storm  en  t,  90  111.  App. 

—  A  party  cannot  complain  of  trregu-  505,  affirmed  190  HI.  42;  Citizens*  St. 
larity  In  an  instruction  which  was  R  Co.  9.  Hoffbauer,  23  Ind.  App.  614; 
given  when  he  requested  it.  Yore  v.  Gulf,  etc  ,  R.  Co.  v,  Davis,  (Tex.  Civ. 
Mueller  Coal,  etc.,  Co.,  147  Mo.  679.  App.  1904)  80  S.  W.  Rep.  253. 


1.  Chicago  Citjr  R  Co.  r.  San-  d45«    1.  Com.  v,  McMurray,  198  Pa. 

dusky,  198  111.  400:  Pennsylvania  Co.  St.  s^- 

V,  Greso,  102  111.  App.  252;  State  v,  A  Xodifioatton  Which  Aauniitta  Xaralj 

Hairston,  121  N.  Car.  579.  to  a  Bopetition  of  a  statement  of  law 

MO.    9.  Pittsburg,  etc.,  R.  Co.  v.  already  in   ibe  instruction,  while  uo* 

Hewitt,  102  111.  App  428,  affirmed  202  necessary,  is  not  error.     Illinois  Steel 

111.  28;  Duckwall  V,  Williams,  29  Ind.  Co.  v.  Ryska,  102  111.  App.  347,  affirmed 

App.  650;   White  V,  Amrhien,    14  S.  200  III.  280. 

Dak.  270.  Xodifleatioii    to    Prsiont     OppoBtnt'a 

9.  Root   V,  Boston  El.  R.  Co.,  183  Theory.  —  Under  the  practice  of  allows 

Mass.  418;  Chicago  v.  Le  Moyoe,  (C.  in?  the  court  to  charge  only  on  request 

C.  A.)  ZI9  Fed.  Rep.  668.  of  the  parties,  it  is  proper  «o  to  modify 
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946.  See  notes  4,  5,  6. 

BrronMiu  ^ualiiloatioii  of  SrroBMni  BoqvMt.  —  See  note  7« 

947.  c.  How  MoDiiiCATiONS  May  Be  Made.  — See  note  2. 
d.  Review  on  Appeal.  —  See  note  4, 

7.  Manner  of  Complying  with  Bequott  Properly  Framed  — 
a.  Rule   that   Instructions   Asked    May    Be  Given  in 

Court's  Own  Language  —  (i)  Statement  of  Rule,  —  See  note  5. 

the  defendaoi's  instruciions  as  to  con-  v.  Culpepper,  lo  Tex.  Civ.  App.  i8s; 

form  them  to  ihe  state's  theory  although  Houston,  etc.,  R.  Co    r.  Richards,  so 

the  state's  theoiy  has  been  presented  Tex.  Civ.  App.  203;  Galveston,  etc.. 

in  the  state's  charges.     Smith  v.  State,  R.  Co.  v.  Jenlcins,  29  Tex.  Civ.  App. 

75  Miss.  542.     See  also  Bingham  Zf.  Lip-  440. 

man,  40  Oregon,  363.  Utah,  —  State  ».  Haworth,  34  Utah 

InttmetioBS   In    Alternative.  —  When  398. 
requested  instructions  are  in  the  alter-  Virginia,  —  Home  L.  Ins.  Co.  9.  Si- 
native,  it  is  not  error  for  the  court  to  bert,  96  Va.  403. 
add  that  if  the  jury  does  not  find  the  6.  Crown  Coal,  etc.,  Co.  ».  Taylor, 
facts  as  claimel.  the  law  as  stated  will  184  III.  250. 

have  no  application.    Morris  v,  Guffey,  7.  Galiforaia.  —  Where  a  party  Is  not 

188  Pa.  St.  534.  enti;led  to  an  instruction  as  asked,  he 

945*    8.  Chicago,  etc. .  R.  Co.  V.  Pol-  cannot    complain    of    a    modificatioo 

lock,  19s  111.  156.  thereof  which,  while  it  takes  away  the 

6.  Jones  v,  liarris,  186  Pa.  St.  469.  whole  force  of  the  requested  iostroc- 

9i46*    4.  Chicago   v.  Cram,  80  111.  tfon,  adds  nothing  prejudicial  to  it. 

App.  350.  Harrington  v,  Los  Angeles  R.  Co.,  140 

5.  Colorado,  —  Hugus  v.  Hardenburg,  Cal.  514. 

(Colo.  App.  1904)  76  Pac.  Rep.  543.  niinoif. —  Compare  Crown  Coal,  etc. 

District  of  Columbia,  —  Howgate  v,  Co.  r.  Taylor,  81  111.  App.  66;  Chicago, 

U.  S.,  7  App  Cas.  (D.  C.)  217.  etc..  R.  Co.  v,  Tracey,  109  111.  App. 

Illinois,  —  Sibley  Warehouse,  etc..  563.  Decatur  Cereal  Mill  Co.  jy.  Go- 
Co.  V,  Durand,  etc.,  Co.,  200  111.  354;  gerty,  180  111.  197,  in  which  last  case 
Illinois  Cent.  R.  Co.  r.  Byrne,  205  111.  it  was  held  thatjwhere  an  instruction 
9;  Christie  v.  People,  tkj^  III.  337;  requested  was  erroneoBs  and  shonld 
Gould  V,  Magnolia  Metal  Co.,  207  111.  have  been  refused,  the  modification, 
172;  Marquette  Third  Vein  Coal  Co.  v,  although  wrong,  constituted  noground 
Dielie,  208  Til.  116;  Jackf^onville,  etc.,  for  reversal. 

R.Co.  t'.  Wilhiie,  209  111.  84;  SchwariZ-  947.    8.  Sute  9.  Fanoon,  158  Ma 

ley  f.  Carstens,  109  111.  App.  3;  Wil-  149. 

mette  v,   Brachle,   no  111    App.  356;  4.  Morrison   v.   State,  42   Fla.    149: 

Illinois  L.  Ins.  Co.  v.  Lindley,  no  111.  Stater.  Maher, 25  Nev.465;  Thompson 

App.  161.  r.  Family  Protective  Union,  66  S.  Car. 

Iowa,  —  Renner  v,   Thornburg,   in  459 

Iowa  515;  Beaver  v.  Eagle  Grove,  116  PrttimiptloBi  on  Aifftal. —  Wlieie  th« 

Iowa  485:  Padelford  v.  Eagle  Grove,  record  does  not  purport  to  contain  all 

117  Iowa  616.  the  evidence,  it  will  be  presumed  that 

Kentucky.  —  Gorman  v.  Louisville  R.  there  was    sufficient    to    support  (he 

Co.,  72  S.  W.  Rep.  760,  24  Ky.  L.  Rep.  modification  by  the  court.     Bingham 

1938.  V,  Lipman,  40  Oregon  3^. 

Missouri,  —  Christian  v,  Connecticut  Veosisitj  for  EzesiptioB.  —  Unless  the 

Mat.  L..  Ins,  Co  ,  143  Mo.  460;  Hewitt  action  of  the  trial  court  in  roodifyiog 

V,  Price,  99  Mo.  App.  666;  Sepetowski  an  instruction  is  excepted  to  it  is  not 

V,  St.  Louis  Transit  Co.,  102  Mo.  App.  open  to  reciew  by  the  appellate  comt. 

no.  Feary  v.  Metropolitan  St.  R.  Co.,  tbk 

Nebraska,  —  Shiverick  v,  R.  J.  Gun-  Mo.  75. 

niog  Co.,   58   Neb.   29;    Dinsmore  v,  6.  California,  —  Peofde  v.  Ashmead, 

State,  6t  Neb.  418;  Farmers'  Bank  v,  118  Cal.  508. 

Garrow,  63  Neb.  64:    Buck  v,  Hoge-  GMfii/r/l^/.  —  TIesler  9.  Norwich,  79 

boom,  (Net.  1902)  90  N.  W.  Rep  635.  Conn.  199;  State  v.  Ratlibaii,  74  Cmo. 

TV^iwf.  —  loteroatiooal,  etc.,  R.  Co.  534. 

aos 


Vol.  XL                       INSTRUCTIONS.  S91-9iM 

981.  (3)  Requirement  that  All  Proper  Points  of  Request  Be 
Covered.  —  See  notes  i,  2. 

(4)  Requirement  that  Request  Be  Not  Materially  Qualified. 
' —  See  note  4. 

393.  (5)  Better  Course  to  Follow  in  Complying  with  Request. 
—  See  note  2. 

393.  b.  Rule  that  Court  Must  Follow  Language  of 
Request.  —  See  notes  2,  3,  4. 

Sti4«  See  note  i. 

la  (Hl&er  Jwiidletioos  Doetrfiw  of  Irror  Withoiit  lajurx  Appllit.  — 
See  note  4. 

Georgia, — Atlanta  R.,  etc.,   Co.   v.  exception  is  not  sufficient.     Brozek  v. 

Monk,  118  Ga.  449.  Steinway  R.  Co.,  161  N.  Y.  63. 

Massachusetts,  ^SixXW^tLti  v.  Sheehan,  8.  Sparks  v.  Villa  Rosa  Land  Co.,  qg 

173  Mass.  361;  Com.   v.  Chance,   174  Mo.  App.  489;  St.  Louis  Southwestern 

Mass.  345:  Percival  v.  Chase,  182  Mass.  R.  Co.  r.Crabb,  (Tex.  Civ.  App.  1904) 

371;  Davenport  v.  Johnson,  183  Mass.  80S.  W.  Rep.  408. 

269;  P.  P.  Emory  Mfg.  Co.  v.  Rood,  Limltatieni   of  Biil«.  —  Where   the 

182  Mass.  166.  charge  given  is  as  comprehensive  as 

Michij^an.   —  People    v.    Qulmby,  the  one  requested,  the  party  at  whose 

(Mich.  1903)  96  K.  W.   Rep.  1061,   10  request  it  was  given  cannot  complain 

Detroit  Leg.  N.  618.  that  it  was  not  full  enough.    Southern 

New  Hampshire,  —  Wheeler  ».  Grand  R.  Co.  r.  Coursey,  115  Ga.  602. 

Trunk  R.  Co.,   70  K.  H.  607;    Bond  Where  the  charge  as  given  was  de- 

r.  Bean,  72  N.  H.  444.  fective  only  in  a  matter  not  remedied 

New  York,  —  People  v,  Tobin,   176  by  the  requested  instruction,  the  re- 

N.  Y.  278.  f  usal  of  the  latter  was  nol  error.    Home 

North  CaroUna,  —  Lyne  v.  Western  L.  Ins.  Co.  v.  Sibert,  96  Va.  403. 
Union  Tel.  Co..  123  K.  Car.  129;  State  4.  Obsearo  Imtmotioa.  —  But  where 
V,  Crews,  128  K.  Car.  581;  Cox  9.  Nor-  the  request  itself  is  presented  in  a  form 
folk,  etc.,  R.  Co.,  126  K.  Car.  103;  Har-  that  is  blind,  obscure,  and  indefinite, 
ris  V,  Atlantic  Coast  Line  R.  Co.,  132  an  exception  will  not  lie  to  a  qualifi* 
N.  Car.  160;  State  r.  Wilcox,  132  N.  cation  which,  in  one  aspect  of  its  Ian- 
Car.  1 120;  State  V.  Hicks,  130  N.  Car.  guage,  is  justified.  Cochran  v.  Sets, 
705.  49  N.  Y.  App.  Div.  223. 

O^iV.  — Ashtabula  Rapid  Transit  Co.  Md.    8.  Kinyon  v.  Chicago,  etc., 

r.  Dagenbach.  11  Ohio  Cir.  Dec.  307.  R.  Co.,  118  Iowa  349. 

Oklahoma,  —  Veseley    v,    Engelke-  M3«    8.  Alabama.  —  The  qualifica- 

meier,  10  Okla.  29a  tlon  of  a  bad  written  charge  which 

South  Carolina.  —  Edwards  v,  Wes-  should  have  been  refused  is  not  ground 

singer,  65  S.  Car.  161;  Wade  V.  Col um-  for    reversal.      Southern    R.    Co.    v. 

bia  Electric  St.  R.,  etc.,  Co.,  51  S.  Car.  Howell,  135  Ala.  639. 

396.  8.  See  St.  Louis  Southwestern  R.  Co. 

Washington,  —  Von  Tobel  v.  Stetson,  r.  Ball,  28  Tex.  Civ.  App.  2S7,  holding 

etc..  Mill  Co.,  32  Wash.  683;  State  v.  that  It  is  improper  to  change  a  charge 

Anderson,    30   Wash.    14:    Smith    v.  requested,  without  the  consent  of  the 

Seattle,  33  Wash.  481;  French  v,  Se-  party  asking  it,  and  give  it  as  a  charge 

attle  Traction  Co.,  26  Wash.  264.  of  such  parly. 

Wiseonsin,  —  Meehan   v.   State,   119  4.  TlewTakio.  —  Burton  v.  State,  1x5 

Wis.  631.  Ala.  I. 

Ml.    1.  Chicago,  etc.,  R.  Co.    v,  M4.    1.  Jackson  v.  Sute,  136  Ala. 

Pollock,  195  111.  156.  22.    See  also  Doan  v.  Willow  Springs, 

yoeasrity   fn   XaoeptlOBS.  —  Correct  loi   Wis.   112.    Contra^  Cincinikati  v, 

practice  requires  the  party  who  con-  Lochner,  8  Ohio  N.  P.  436,  ir  Ohio 

aiders  himself  aggrieved  to  except  to  Dec.  119;  Rupp  v.  Shaffer,  12  Ohio, 

the  refusal  to  charge  as  requested,  and  Cir.  Dec.  154,  21  Ohio  Cir.  Ct.  643. 

to  take  an  independent  exception  to  the  4.  Lake  Shore,  etc.,  R.  Co.  v.  Schultz, 

charge  as  made.   A  single  and  general  9  Ohio  Cir.  Dec.  816, 19  Ohio  Cir.  Ct.639. 
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950.  Vn.  WmiTTXV  LrsTKircTiovs  —  1.  Veoeisity  for  Initniot* 

ing  in   Writing  —  *.  Under   Statutory    Requirements  — 
(i)  Statement  of  Rule.  —  See  note  i. 
990.  In  AbMiiM  of  BaqiMtt.  —  See  note  I. 

WarmlMt  Xrror.  —  See  note  2. 
3j|8«  (2)  What  Are  Instructions  Within  Rule.  —  See  notes  i,  2. 

PitfUoulftr  Oral  Gommiiaiefttioiii.  —  See  notes  3,  4,  6»  /,  9. 
399«  See  notes  i,  7. 


1.    Arkansas,   —   Arnold    r.  Sftfi.     1.  State  p.  Dewitt,  152  Mo.  76. 

State,  71  Ark.  367.  8.  Walton  r.  Wild  Goose  Min.,  etc., 

Illinais.  —  Harvey  v.  Keegan,  78  111.  Co.,  (C.  C.  A.)  123  Fed.  Rep.  209,  eUing 

App.  475.  II  Encyc.  of  Pl.  and  Pr.  257. 

Kansas,  —  Scruton   r.   Hall.  6  Kan.  It  is  not  error  for  the  court  to  state 

App.  714.  verbally,   after  finishing   reading  the 

Kenhuky.  —  Traders'  Deposit   Bank  charge   requested    by   the    appellant: 

V.  Henry,  105  Ky.  707.  "  This  is  the  end  of  the  charge  asked 

^(xxMfri.— Stater. Shipley,  174  Mo.  by   the  defendant.'*    Collins  v.   Wil- 

512;  State  V.  Shipley,  171  Mo.  544.  Hams,  21  Ind.  App.  227. 

Montana,  —  Sute  v.  Fisher,  23  Mont.  3.  Mathis  v.  State,  (Fla.  1903)  34  So. 

54a  Rep.  287;  Conness  v,  Indiana,  etc.,  R. 

Texas —  Criminal   Cases,  —  Edwards  Co.,  193  111.  464;  Peelle  v.  State,  (Ind. 

V,  Slate.  (Tex.  Crim.  1902)  69  S.  W.  1903)  68  N.  E.  Rep.  682;  Boggs  v.  U. 

Rep.  144.     But  in  misdemeanor  cases  S.,  10  Okla.  424.     But  see   Helm   v, 

it  is  not  necessary  for  the  court  to  give  People,  186  111.  153. 

a  written  charge,  and  If  one  is  desired  Direetioii  to  Find  Amonnt  of  Damages, 

it  mast  be  requested  in  writing,  and,  —  Where  the  jurors  return  a  verdict 

If  refused,  an  exception  must  be  re-  without  fixing  the  amount  of  damages, 

served  either  by  bill  or  in  motion  for  a  the  court  may  orally  instruct  them  to 

new  trial.    Bennett    v.    State,    (Tex.  find  the  amount  of  damages,  and  send 

Crim.  1899)  so  S.  W.  Rep.  945.  them  back  to  the  jury  room  for  that 

VortliGafeliiia — Recapiiulation  of  Etn^  purpose.    Chapman  v,  Salfisberg,  104 

dence.  —  Phillips  v,  Wilmington,  etc..  111.  App.  445. 

R.  Co.,  130  K.  Car.  582.  4.  People  v.  Wilder,  134  Cal.  182. 

SiTor  to  Road  FlMidings.  —  In /)v</iVi»a,  6.  Lankster   v.    State,  (Tex.  Crim. 

where  ihe  court  is  leauested  to  give  1902)  72  S.  W.  Rep.  388. 

written  instructions,  it  is  error  to  read  Timo  of  BoooiT^  Yoidiet.  —  It  has 

the  complaint  without  incorporating  it  been  held  not  to  constitute  error  to 

io  the  written  Instructions.    Woodruff  inform   the  jury  that  the    court   was 

V.  Henslev,  26  Ind.  App.  592.  ready  to  receive  the  verdict  if  agreed 

M6*    1.  Hopkins  9.  Ulpert,  11  Okla.  upon    at    any  time    before  the  hour 

630;  Curran   v.  Slate,  (Wyo.  1904)  76  named,  and  if  not,  it  could  not  be  re- 

Pac.  Rep.  577.  turned  until  the  following  day.    Wil- 

What  Soeord  Hut  8how  on  AppeaL  —  Hams  v.  State,  (Neb.  1903)  95  N.  W. 

A  complaint  that  the  court  instructed  Rep.  1014. 

the  jury  orally  will  not  be  considered  7.  Aiken  v.  Com.,  68  S.  W.  Rep.  849, 

where  it  does  not  appear  that  the  ap-  24  Ky.  L.  Rep.  523. 

pellant  asked  the  court  to  reduce  its  0.  Winfield    v.    State,    (Tex.    Crim. 

instructions  to  writing.    Riskr.  Ewing,  1899)  54  S   W.  Rep.  584. 

60  S.  W.  Rep.  023,  22  Ky.  L.  Rep.  14S5.  A  IMreetion  to  Oonnaal  that  reference 

8.  Concord  Apartment  House  Co.  v.  lo  a  certain  matter  as  evidence  against 

Alaska  Refrigerator  Co.,  78  111.  App.  the  defendant  should  not  be  made  in 

682;  Swaggart  7.  Territory,  6  Okla.  344.  argument  Is  not  an  Instruction  which 

See    also    Rumage  v.   State,  (Tex.  need  be  in  writing.    Stale  v.  Hogan, 

Crim.  1900)  S5  S.  W.  Rep.  64,  holding  115  Iowa  455. 

that  the  giving  of  verbal  instructions  959*    1.  O'Donnell  v.   People,  no 

will  not  operate  to  reverse  unless  it  is  III.  App.  250;  Chicago,  etc,  R.  Co.  v, 

made  to  appear  that  the  charge  given  Zapp,  no  III.  App.  553. 

was  calculated  to  injure  the  appellants  7.    White-Kingsland    Mfg.    Co.    v. 

fights.  Herdrlch,  98  111.  App.  607. 
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999.  [Nor  is  the  bare  statement  by  the  court  of  the  penalty 
authorized  by  the  statute  a  charge. *••] 
In  Condniioii.  —  See  note  1 2b, 

901.  (3)  What  Is  Suffieient  Compliance  with  RuU  —  (b)  SnbM- 
qiMAt  Sadttetioa  of  Oral  Charge  to  Writing  —  HaTing  Charge  Taktn  Down  bf 
Stenographer.  —  [In  Montana  it  is  not  sufficient  to  give  oral  instruc- 
tions and  have  them  taken  down  by  a  stenographer. ••] 

304.  2.  Time  of  Presentiiig  and  Antwering  Bequests  for  Written 
Instruotions.  —  See  notes  4,  5. 

305.  3.  Waiver  of  Written  Instmetions  —  a.  By*  Express 
Agreement.  —  See  note  i. 

906.  c.  By  Failure  to  Except  to  Oral  Charge.  —  See 
notes  2,  3. 

907.  [In  Montana  a  view  similar  to  that  stated  as  prevailing 
in  California  and  Nevada  is  taken.  ^] 

4.  Loss  of  Written  Instructions.  —  See  note  4. 

968.  6.  Presumptions  on  Appeal  or  Error.  —  See  notes  i,  2. 
VIII.  Harking  "  Giyek  "  on  "  Setusbd/'  Huxbibivo  avb 

81GKIKG  IHBTBTTCTIOKS  —  1  Marking  Instructions  ''  Oiven  "  or  **  Re- 
fused." —  See  notes  6,  7. 

909,  Vooeiiity  linr  BxMptioiif.  —  See  note  I. 

969.  Wh«re  Instmotioiis  Are  Shown  to  Have  Boon  Oivsa.  —  See  notes 

5»  6,  7- 

359.    18a.    Bush    r.    State,    (Tex.  8.  Howe  r.   Miller,  65  S.  W.  Rep. 

Crim.  iqo2)  70  S.  W.  Rep.  550.  353,  23  Ky.  L.  Rep.  i6zo;  Slate  v.  West, 

18^.  Boggs  V.  U.  S.,  10  Okla.  434,  105  La.  639. 

quoting  with  appioval  11  Encyc.  op  Pl.  d67.    8a.  Sute  v.  Fiffaer,  23  Mont. 

AND  Pr.  359.  540. 

Ml*    ia.  State  v,  Fisher,  33  Mont.  4.  See  Omohandro  v.  Emerson,  80 

54D.  Mo.  App.  313. 

964*    4.  Anderson  v.  Lake  Shore,  MS.    1.    Henderson  v.  State,   137 

etc.,   R.  Co.,  36  Ind.  App.  196.    See  Ala.  83. 

also  U.  S.  Board,  etc  ,  Co.  v,  Browne,  8.  Sams  Automatic  Car  Coupler  Co. 

35  Ohio  Cir.  Ct.  347.  v.  League,  35  Colo.  139. 
Applioation  of  Bulo.  —  Rule  13  of  the  6,  Where  Two  Imtmetioiis  Art  Written 

Oregon  Ciccuit    Court,    requiring    re-  on    One   Sheet   and    the  judge  writes 

quested  instructions  to  be  submitted  across  it  "Refused,"  an  exception  fails 

beforeargument,  applies  only  to  special  if  either  charge  is    bad.    Golson    v. 

Instructions  upon  matters  of  law,  and  State,  134  Ala.  8;  Pearson  v,  Adams, 

not    to    those   upon   matters  of    fact.  139  Ala.  157. 

Stale  V.  Magers,  35  Oregon  530.  7.  Instmetlons  Oivon  by  Court  on  Its 

6.  Garrity  r.  Higgins,  177  Mass.  4x4.  Own  Xotion.~The    statute  requiring 

What  Beoord  Xost  Show  on  AppoaL  —  the  word  **  Given  "  or  "  Refused  ''  to 

Anderson  r.  Lake  Shore,  etc.,  R.  Co.,  be  written  on  each  instruction  does  not 

36  Ind.  App.  196.  npply  to  instructions  given  by  the  court 
M5.    1.  Cutter  v.  People,  184  111.  on  its  own  motion.    Territory  v.  Cor- 

395.     But  see  Vick  v.  State,  (Tex.  Crim.  dova,  (N.  Mex.  1903)  68  Pac.  Rep.  919. 

1903)  69  S.  W.  Rep.  156,  decided  under  960*    1,  Bessemer    Sav.    Bank    v, 

a  statute  providing  that  **  no  verbal  Anderson.  134  Ala.  343. 

charge  shall  be  given  in  any  case  what-  5.  World*8  Columbian  Exposition  v. 

ever,  except  in  cases  of  misdemeanor.  Bell,  76  111.  App.  591;  Daxanbeklar  ». 

and  then  only  by  consent  of  the  par-  People,  93  111.  App.   553;    Bacon  v, 

ties.'*  Bacon.  76  Miss.  458;  HomeF.  Ins.  Co. 

M6«    8.    Phillips    V,    Wilmington,  v.  Decker,  ssNeb.  346;Cla8enf^.  Pruhs, 

etc.,  R.  Co.,  130  N.  Car.  583.  (Neb.  X903)  95  N.  W.  Rep.  640. 
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99%.  S.  VmlMriiif  Instrnotioiis.  —  See  notes  2,  $. 

S.  Signing  Initrnetioni  —  a.  Signature  of  Parties  or 
Counsel.  —  See  note  7. 
mt.  b.  Signature  of  Court.  —  See  notes  3,  5,  7. 
979.  IZ.  MiTKon  OY  PnifurTXve  Insnvoriivs  to  Jat— 1. 

In  GtaneraL  —  See  notes  2,  5. 
973.  S.  SMding  SMifion%  Tcxt-booki,  or  Btotntat—  OjiiliM  mi 
--  See  note  4. 


^  aod  sigocd  by  the  court,  an  additional 
tka  Priadplt  a  failure  to  mark  ao  in-  *'  charge  was  given  but  not  signed.    It 

•truction  **  Given  "  or  "  Refused  "  Is  was  held  that  the  signing  of  the-gcaeial 

not  prejodicial.     Bacon  9.  Bacon,  76  charge  did  not  cover  this,  and  it  could 

Miss.  458.  not  be  treated  as  part  of  the  charge 

Traasffipl   tn   AppsiL  —  Failure   to  given.     Logan     v.    Sute,    40    Tea. 

narlc  instructions  *'  Reiooed  "  is  not  Crtm.  85. 

available  error  where   the  transcript  9lT9.    S.  Ortflr  cf  QMag  TmIi  iwtlaas. 

does  not  show  that  any  requested  in-  — The  defendant  cannot  complain  that 

structlons  were  not  given.     Territory  instructions  given  at  his  reouest  were 

9.  Cordova,  (N.   Mex.    190a)  68  Pac.  not  presented  in  one  body.    Crowell  9. 

Rep^i9.  People,  190  111.  508;  Yonng  v.  People, 

M0.    <•  State  V.  Hellekson,  13  S.  193  111.  256. 

Dale.  24a.  The  parties  to  a  cause  have  no  abso- 

7.  Shaw  V,  State,  125  Ala.  80;  Lind-  lute  right  to  dictate  the  order  in  which 

sey  tr.  White,  (Tex.  Civ.  App.  1901)  61  their  requested  instructions  shall  be 

S.  W.  Rep.  438;  Moore  v.  Brown,  27  given;  it  is  a  matter  within  the  dts- 

Tex.  Civ.   App.    208;    Texas    Cotton  cretion  of  the  trial  court.     Knight  9. 

Products  Co.   tr.   Denny,    (Tex.    Civ.  Sute,  (Fla.  1902)  32  So.  Rep.  ria 

App.  1903)  78  S.  W.  Rep.  557.  It  is  the  better  practice  to  bring  to- 

9T0.  i.  Kaatnerv.State,  58Neb.767.  gether  all  of  the  instructions  bearing 

6.  /m  r^  Evans,  114  Iowa  240;  Ki^er  upon  the  same  question.  The  jury 
V,  State,  (Wyo.  1903)  73  Pac.  RJep.  556.  will  then  understand  them  better  and 
See  also  State  9.  Booth,  (Iowa  1901)  88  be  less  likely  to  be  confused.  Har- 
N.  W.  Rep.  344.  rington  9.  People,  90  111.  App.  456. 

7.  Musser  v.  Stale.  157  Ind.  423;  But  it  is  not  error  for  the  court  to 
Hamilton  v.  State,  22  Ind.  App.  479;  read  part  of  the  people's  instrnctions 
CoUett  V,  State,  156  Ind.  64;  Starr  p.  first,  then  all  of  the  defendant's  in- 
State,  160  Ind.  661;  Farrar  v.  McNair,  structlons,  and  close  with  the  remain- 
65  Kan.  147;  Morisette  ?'.  Howard,  62  der  of  the  people's  instructions.  Bo- 
Kan.  463;  Moore  v.  Brown,  27  Tex.  nardo  v.  People,  182  111.  411. 

Civ.  App.  208.    See  Schmidt  v.  Denver  6.  Oontia.  —  On    receiving   certain 

First  Nat.  Bank,  10  Colo.  App.  261.  requests  to  charge,  the  judge  said  to 

Flraetloe Hot Ooamendsd.  —  In  Montaua  the  j u ry :    * '  1  ha ve  been  1  eqnested  by 

the  submitting  of  written  instructions  both  sides  to  charge  you  certain  re- 

to  the  jury  with  the  sifrnatures  of  the  quests,  both  for  the  plaintiffs  and  the 

several  counsel  attached  to  them  Is  defendant.      You    have    heard    these 

held  not  to  be  commendable.    State  v,  requests  read.     I  have  given  you  in 

McDonald,  27  hlont.  230.  my  general  charge  what  I  consider  to 

971.  S.  BaaL  —  In  Florida  charges  be  the  law  in  this  case;  and  in  so  far 
are  no  longer  required  to  be  sealed,  as  the  requests  submitted  by  the  plain- 
Denmark  V.  State,  '43  Fla.  182.  tiffs  and  the  defendant  are  consistent 

6.  Halley  v,  Tichenor,  120  Iowa  164.  with  my  general  charge,  I  charge  them 

7.  But  see  Terry  v,  Sute,  43  Tex.  to  you,  and  those  which  are  Incon- 
Crlm.  353,  in  which  case  an  omission  sistenc  and  conflict  with  my  general 
of  the  court  to  sign  a  charge  was  held  charge,  I  refuse  to  charge  them  to 
noi  to  be  reversible  error,  where  it  was  you."  It  was  held  that  the  requests 
read  to  the  jury  with  the  statement  were  not  properly  submitted,  and  mnst 
that  it  was  given  as  the  law  of  the  case,  be  treated  as  refused.    Jones  9.  Sea- 

/l^^iH^jtm^i    Oharga  Voiigasd.  —  After  board  Air  Line  R.  Co..  67  S.  Car.  181. 

the  general  charge  had  been  completed  373«    4.  Lowe  v.  Sute,  118  Wis.  641. 
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973.  8utnt«i.  —  See  note  7. 

974.  3.  Bemarks  Tending  to  Weaken  or  Strengthen  XfTeet  of 
Inttmctioni.  —  See  notes  i,  2,  4,  5. 

976.  6.  Vecesaity  of  Delivering  Instmotions  in  Open  Court  — 
a.  Statement  of  Rule  —  cMng  in  Ponon  to  jvry  Boom.  —  See  note  i. 

977,  Bondiiig  to  Jury  Boom.  —  See  note  I . 

990.  6.  Necessity  of  Pretenee  of  Conneel  —  a.  View  that 
Counsel  Must  Be  Present  or  Attempt  Made  to  Notify 
Them.  —  See  note  i. 

Boatoa  for  Bnlo.  —  See  note  2. 

981.  b.  View  that  Presence  of  Counsel  Is  Unneces- 
sary. —  See  notes  2,  3,  4. 

Prindple  on  Whieh  This  Praotieo  Is  Buod.  —  See  note  J, 

989.  7.  VeceBsity  of  Presence  of  Aconsed.  —  See  notes  i,  2. 

983.  Z.  lH8TBtTCTI0K8  AFTEB  BETIBEXEVT  OF  JlTBT  —  1.    On 

Oonrt*8  Own  Hotion.  —  See  note  i . 

9TS«    7.  Quoting   LitoraUy   from    a  (Tex.  Civ.  App.  1904)  79  S.  W.  Rep. 

statute  is  not  error.   Consolidated  Coal  878. 

Co.  r.  Dombroski.  106  III.  App.  641;  377.    1.  See  Sommer  v.  Huber,  183 

Ml   Olive,    etc.,  Coal    Co.    v,    Rade-  Pa.  St.  162,  holding  the  sending  of  an 

micher,  190  III.  538;  Donk  Bros.  Coal,  Instruction  to  the  jury  room  vriihout 

etc.,  Co.  V.  Peton,  192  III.  41.  the  knowledge  of  the  defendant  to  be 

Whore  Part  of  Statnte  Is  Irrolerant.  —  ground  for  new  trial. 

Eagle,  etc.,  Mills  v,  Herron,  (Ga.  1904)  MO.    1.  Whotiier  Error  Will  Alwayo 

46  S.  E.  Rep.  405.  Operate  to  BoYone. —  Kiier  v.  Walden, 

974*    1.  It  is  not  error  for  the  court  96  lit.  App.  593. 

to  refuse  to  say  to  the  jury  that  it  had  2.  Kew  Hampshire.  —  The  rule  that 

received  certain    requests/ or  that  it  mere  nondtreciion,  in  the  alrsenceof  a 

charged  or  refused   to  charge  them,  request,  does  not  constitute  error  does 

Soper  Lumber  Co.    v,   Halsted,  etc,  not  apply  where  an  instruction  is  given 

Co.,  73  Conn.  547.  after  the  retirement  of  the  jury,  and  in 

5.  Telling  Jury  at  Whose  Instance  In-  the  absence  of  counsel.     Parkinson  v. 
•tmotlon  OiYon.  —  Meyer  r.  Milwaukee  Concord  St.  R.  Co.,  71  N.  H.  28. 
Electric  R.,  etc.,  Co.,  116   Wis.   336.  dSl.    8.   Illinois    Cent.    R.   Co.  9. 
See  also  State  r.  Gattin,  170  Mo.  354.  Ferrell,   108  III.  App.  659;    Rlzzoli   v. 

4.  Vndeneoring  the  Words"  Bona  Fide'»  Kelley.  68  N.  H.  3. 

in  an  instruction  has  been  heiJ  not  to  3.  See  Fournier  p.   Pike,   128  Fed. 

be  erroneous.   Crockett  v.  Miller,  (Neb.  Rep.  991. 

1902)  96  N.  W.  Rep.  491.  4.  Heenan  &.  Howard, 81  III  App. 639. 

Th^  TTse  of  Biq^ay  Type    in   merely  7.  Illinois  Cent.    R.  Co.  v,  rerrell. 

ordinary  and  general  instructions  on  108  III.  App.  659.    To  the  same  effect 

matters  noi  involving  specific  facts  is  see  Aerheart  v.  St.  Louis,  etc.,  R.  Co., 

not  error.    Hagenow  v.  People,  188  111.  (C.  C.  A.)  99  Fed.  Rep.  907. 

545.    See  also  Young  &.  People,  193  III.  d§9«    \.  Com.  p.  House,  28  Pittsb. 

336;  Featherstone  v.   People,   194  111.  Le?.  J.  N.  S.  (Pa.)  210. 

325.    But  an  instruction  in  which  the  2.  Bestating   Eridenee.  —  Hopson    r. 

words  "not  guilty*'   are    printed   in  Slate,  116  Ga.  90. 

much  larger  tjrpe  than  the  remainder  Bereadinglnstmetiona.  — Ini^r>la«M/, 

of  the  instruction,  is  properly  refused,  where   the  jury  returns  to  the  court 

as  giving  undue  prominence  to  these  room  and  asks  to  be  reinstructed,  and 

words.     McCormick  Harvesting  Mach.  the  cour(,  the  defendant  being  in  jail, 

Co.  V,  Sendzikowski,  72  III.  App.  402;  and  not  voluntarily  absent,  rereads  the 

Elwood  p.  Chicago  City  R.  Co.,  90  111.  entire    instructions    exactly    as    first 

App.  397.  given,  there  is  reversible  error.     Kin* 

6.  HannleiB  Brror.  —  Springer  v,  Orr,  nemer  r.  State,  66  Ark  306. 

83  111.  App.  558.  d§3.    1.  Pace  v.  Roberts,  etc..  Shoe 

Wf^»    1.  Compare  Martin  v.  Petty.    Co.,  103  Mo.  App.  663. 
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984«  See  note  5. 

2.  At  Bequeft  of  Jury.  —  See  note  6. 
98jS«  See  note  i. 

S.  At  Bequest  of  Parties.  —  See  note  8. 
986.  4.  What  InstrnetioiiB  Hay  Be  Given  ~-  a.  In  General.  — 
See  notes  3,  5,  6. 

988.  ZL  Befstitiov  07  iKSTBircTiOKs  —  PonrTs  Albeabt  Coy- 
SBEB  —  1.  Propriety  of  Befosing  to  Bepeat  Instmetions  Already 
Oiven  — a.  Statement  of  Rule.  —  See  note  6. 

984.    5.  State    v.    Furgerson,    152  104;  Lodger.  State,  132  Ala.  107;  Liner 

Mo.  92.  V.  State,  124  Ala.  i;  Alabama  Lumber 

6.  Crowell  v.  People,  190  III.  508  [rtV-  Co.   v.   Keel,    125  Ala  603:  Rogers  v, 

inf  II  Encyc.  of  Pl.  and  Pr.  284J;  State,  117  Ala.  192;  McAlpine  v.  Siate, 

Rizzoll  :;.  Kelley,  68  N.  H.  3.  117  Ala.  93;  Burton  v.  State,  118  Ala. 

d85.    1.  Befwrlng  to  Inftmotion  Al-  109:  Louisville,  etc..  R.  Co.  v.  Cowherd. 

VtftdyOiTen. —  Where  the  jurors  return  120  Ala.  51;  Coghill  v,  Kennedy,  119 

into  court  and  request  an  instruction  Ala.  641*.  Rollings  v.  Stale.  136  Ala. 

on  a  certain  point,  the  court  may  refer  126;  Halnsworth  v.  State,  136  Ala.  13; 

them  to  an  instruction  already  given  Stuart  v.  Mitchum,  135  Ala.  546;  Mc- 

on   that   point,  without  giving  a  new  Leroy  v.  State,  120  Ala.  274. 

one.     Savary  v.  State,  62  Neb.  166.  Arizona,  —   Morgan    v.    Territory, 

8.  Clarke  r.    Pierce,   82   Miss.  462,  (Ariz.  1901)  64  Pac.  Rep.  421;  Elias  ». 

citing    II    Encyc,    of    Pl.    and    Pr.  Territory,  (Ariz.  1904)  76  Pac.  Rep.  605. 

283-285.  California.  —  People    f.    Fitzgerald, 

d86«    3.   Flores  v.   State,  41  Tex.  i38Cal.  39;  Harrington  v.  Los  Angeles 

Crim.  166.  R.  Co..  140  Cal.  514;  People  r.  Grimes, 

5.  FraetioaKot  Favored.— In  A^/^r<ij/&<i,  132  Cal.   30;    People  v.  Findley,   132 

while  it  is  permissible  for  the  court,  Cal.  301;  Wahlgren  r.  Market  St.  R. 

after  a  jury  has  been  sent  out  to  de-  Co.,   132  Cal.  656,    People  v.  Shears, 

liberate  on  its  verdict,  to  recall  it,  an^  133  Cal.    154;    Trahing   v,   California 

give  his  recollection  of  testimony  in  Nav.,  etc.,  Co.,  133  Cal.  xx,  65  Pac. 

dispute,   this  practice   is    not    lojked  Rep.  478;  People  r.  Ross,  134  Cal.  256; 

upon  with  favor.    Bonawitz  r.  De  Kalb,  People  v.  Amaya,  134  Cal.  531;  Cook 

(Neb.  1902)89  N.  W.  Rep.  379.  v,  Los  Angeles,  etc..  Electric  R.  Co., 

e.  Lumsden  V.  Chicago,  etc.,  R.  Co.,  134  Cal.   279;   People  v,  Mendenhall, 

31  Tex.  Civ.  App.  604,  holding  that  the  135  Cal.  344;  People  v.  Feliz,  136  Cal. 

giving  of  an  additional  instruction  at  xix,  69  Pac.  Rep.  220;  Sutro  v.  Easion, 

the  request  of  the  jury  upon  a  point  130  Cal.  339'   People  v.  Bene,  130  Cal. 

already  covered  does  not  give  undue  159;  People  v,   Rodley,  131  Cal.  240; 

prominence  to  the  subject.  Taylor  v.  Ford,  131  Cal.  440;  People 

9§§«  6.  Shenkenberger  v.  State,  7/.  Barthleman,  120  Cal.  7;  People  r. 
154  Ind.  630;  State  v.  Callian,  109  La.  Prather,  120  Cal.  660;  BeiHner  v. 
346;  Atchison,  etc.,  R.  Co.  v.  Marks,  Travelers*  Ins  Co.  121  Cal.  451;  Peo- 
II  Okla.  82;  Denver,  etc.,  R.  Co.  v,  pie  v.  Chaves,  122  Cal.  134;  People  fr. 
Roller,  100  Fed.  Rep.  738,  41  C.  C.  A.  Burgle,  123  Cal.  303;  Clark  v.  Bennett, 
32;  Swensen  v.  Bender,  114  Fed.  Rep.  123  Cal.  275;  People  v.  Dole,  122  Cal. 
1,51  CCA.  627;  Corbus  t^.  Leonhardt.  486;  Butler  r.  Esirella  Raisin  Vineyard 
114  Fed.  Rep.  10,  51  C  C  A.  636;  Co..  124  Cal.  239;  Los  Angeles  r. 
Stockslager  v,  U.  S.,  (C  C  A.)  116  Pomeroy,  124  Cal.  597;  Estrella  Vine- 
Fed.  Rep.  590,  all  citing  or  quoting  11  yard  Co.  r.  Butler.  125  Cal.  233; 
Encyc.  of  Pl.  and  Pr.  288.  See  also  Thomas  v.  Gates,  126  Cal.  i;  People 
the  following  cases:  v.   Heiiick,    126  Cal.  425;    People  v. 

Alabama,  —  Willis  v.  State,  134  Ala.  Solomon,  125  Cal.  xix,  58  Pac.  Rep. 
439;  Southern  R.  Co.  v,  Shirley,  128  55;  Muller  ».  Hale,  138  Cal.  163;  Doo- 
Ala.  595;  Mitchell  v.  State,  129  Ala.  lin  v.  Omnibus  Cable  Co.,  140  Cal.  369. 
23,  133  Ala.  65;  Zimmerman  v.  State,  Colorado.  —  Baldwin  r.  Central  Sav. 
(Ala.  1901)  30  So.  Rep.  18;  Winter  r.  Bank,  17  Colo.  App.  7:  Beck  v,  Trim- 
State;  133  ^a.  176;  Watkins  v.  State,  ble,  14  Colo.  App  195;  Thompson  r. 
133  Ala.  88;  Ratliff  v.  State,  122  Ala.  People,  36  Colo,  496;  Ruby  Chief  Min., 
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etc,  Co.  r.  Prentice,  3$  Colo.  4;  Atchi-  949:  Gunter  r.  Sutt,  116  Ga.  973:  Lee 

•00,  eu.,    R.  Co.   v.  Cahill.  11  Colo.  v.  Sute,  116  Ga.  563;  Golding  9.  State, 

App.  245;  Barr  f\  People,  30  Colo.  522;  116  Ga.  526. 

Da  via  v.  Sheplierd.  31  Colo.  141;  Cat-  /i/a^«.  —  State  r.  Lyons,  7  Idaho  530; 

lin  Coasol.  Canal  Co.  1;.  Easter,  (Colo.  State  v,  Rathbone,  (Idaho  igoi)  67  Pac. 

App.    1903)  73  Pac.  Rep.  846;  Denver  Rep.  186;  State  v,  Webb,  6  Idaho  428. 

Consol.-  Tramway  Co.  v.  Rush,  (Colo.  ///i«<?ix.  —  Pittsburg,  etc.,  R.  Co.  v, 

App.  1903)  73  Pac.  Rep.  664.  Hewitt,  202  III.  28;  England  r.  Faw. 

CfHHecticut.  —  Smith  v.  Hall,  69 Conn,  bush,  204  HI.  384;  Ehlen  v.  0*Donnell, 

651:  State  V.  Landano,  74  Conn.  638;  205  111.  38,  affirming  102  111.  App.  141; 

Hart  V.  Knapp,  76  Conn.  135;  Hayden  Macon  v.  Holcomb,  205  III.  643;  Crown 

r.  Fair  Haven,  etc.,  R.  Co.,  76  Conn.  Coal,  etc.,  Co.  v.  Taylor,  184  III.  250; 

355.  Chicago  City  R.  Co.  t.  Maimer,  185  III. 

District   of  Columbia,  —  Travers   v,  3*36;  Jennings  p.  People,  189  III.  320; 

U.  S..  6  App.  Cas.  (D.  C.)  450;  District  Pioneer    Fireproof     Constr.     Co.     v, 

of  Columbia  v.  Gray,  6  App.  Cas.  (D.  Howell,  189  111.  123;  Moore  v.  People, 

C.)  314;  Howgate  v,  U.  S.,  7  App.  Cas.  190  111.  331;  Cleveland,  etc..  R.  Co.  v, 

(D.  C.)  217;  Anacostia,  etc.,  R.  Co.  r.  Keenan,  190  III.  217,  affirming  92  III. 

Klein,  8  App.  Cas.  (D.  C.)  75;  Harris  App.  430;  Globe  Mut.  X.  Ins.  Assoc. 

V.  U.  S.,  8  App.  Cas.  (D.  C.)2o;  Funk  v,  v,  Ahern,  igi  III.  167,  affirming  92  III. 

U.  S.,  z6  App.  Cas.  (D.  C.)  478;  Wal-  App.  326;  Merritt  v.   Boyden,  191  111. 

lace  V,  U.  S.,  18  App.  Cas.  (D.  C.)  152;  136,  affirming  93  III.  App.  613;  La  Salle 

Lanckton  v,   U.  S.,  18  App.  Cas.  (D.  r.  Kostka,  190  111.  130,  affirming  <fi  III. 

C.)  348;  Norman  v.  U.  S.,  20  App.  Cas.  App.  91;  Brink's  Chicago  City  Express 

(D.  C  )  494-  Co.  V,  Kinnare,  168  III.  643;  Peoiia  9. 

Florida,  —  Davis  v.  State,  (Fla.  X903)  Gerber,  168  111.  318;  Chicago,  etc.,  R. 
35  So.  Rep.  76.  (Fla.  1904)  36  So.  Rep.  Co.  v.  Smith,  180  III.  453;  Chicago, 
170;  Sylvester  v.  State,  (Fla.  1903)  35  etc..  R.  Co.  v,  Murowski,  179  III.  77; 
So.  Rep.  142;  Brown  v.  State,  (Fla.  Elgin,  etc.,  R.  Co.  v,  Duffy,  191  111. 
1903)  35  So.  Rep.  82;  Peaden  v.  State,  489.  affirming  i^^  111.  App.  463;  Schintz 
(Fla.  1903)  35  So.  Rep.  204;  Baldwin  tr.  v.  People,  178  III.  320;  Joliet  v,  John- 
State,  (Fla.  1903)  35  So.  Rep.  220;  son,  177  III.  178;  Alton  Paving,  etc., 
Higginbotham  v.  State,  42  Fla.  573;  Co.  v,  Hudson,  176  III.  270;  Janes  v. 
Green  v.  State,  43  Fla.  556;  Wallace  v.  Gilbert,  168  III.  627;  Franklin  v,  Krum, 
State,  41  Fla.  547;  Long  p.  State,  42  171  III.  378;  Conlan  v.  Mead,  172  111. 
Fla.  509;  Morrison  v.  State,  42  Fla.  13;  Whitney,  etc.,  Co.  v,  0*Roarke, 
149;  Lang  V,  State,  42  Fla.  595;  Rich-  172  III.  177;  Standard  Brewery  v,  Nu- 
ard  V,  State,  42  Fla.  528;  Kennard  v,  delman,  172  III.  337;  Crane  Co.  v. 
State,  42  Fla.  581;  Toll  v.  State,  40  Fla.  Ticrney,  175  HI.  79;  Chicago  Terminal 
160;  Barker  v.  State,  40  FU.  178;  Transfer  R.  Co.  v,  Gruss,  200  111.  195, 
Thomas  zr.  State,  (Fla.  1904)  36  So.  Rep.  affirming  102  lU.  App.  439;  Chicago 
x6i;  Parnell  v.  State,  (Fla.  1904)  36  So.  Terminal  Transfer  K.  Co.  r.  Kotoski, 
Rep.  165.  199  111.  383,  affirming  XOI  111.  App.  300; 

Georgia,  —  Lawrence  v.  State,  112  Ga.  Henry  v.  People,  198  111.  162;  Sibley 

r2i;  Atlanta  R.,  etc..  Co.  v.  Walker,  Warehouse,  etc.,  Co.  v,  Durand,  etc., 

712  Ga.  725;  Gramling  v.  Pool,  iii  Ga.  Co.,  200  III.  354,  affirming  102  III.  App. 

93;  Odum  V,  Creighton  Min.,  etc.,  Co.,  406;  West  Chicago  St.  R.  Co.  v,  Liese- 

III  Ga.  873:  O'Neal  v,  O'Neal,  112  Ga.  rowitz,  197  III.  607;  Chicago  City  R. 

348;    Taylor   v,  Allen,    112  Ga.    330;  Co.  v    Fennimore,  i^  \)\,  f^^  affirming 

Farmers'  Banking  Co.  v.  Key,  112  Ga.  99  III.   App.  174;  Illinois  Steel  Co.  v, 

301:  Battle  V,  State,  105  Ga.  703:  Carter  Hanson,  195  III.  106;  West  Chicago  St. 

V,  Slate,  106  Ga.  372;  Atlanta  Consol.  R.  Co.  v.  Petters,  196  III.  298;  Western 

St.   R.  Co.  V,  Bagwell,   107   Ga.  157;  Stone  Co.    v.^-Muscial,    196  IlL   382; 

Reeves  V.  State,  117  Ga.  38;  Alexander  Pennsvlvania  Co.  v,  Reidy,  198  111.  9; 

V,  Stite,  118  Ga.  26;  Cohen  v.  State,  AUamont  v.  Carter,  97  111.  App.  196, 

118  Ga.  31;  Hargrove  v.  State,  117  Ga.  affirmed    196   III.    286;    Hoopeston   v. 

706:  West  p.  State,  119  Ga.  119;  Harris  Henry,  83  III.  App.  82;  Illinois  Cent. 

V,  State,  119  Ga.  114;  Downing  v.  State,  R.  Co.  v.  King,  77  III.  App.  s^t;  Chi- 

114  Ga.  30;  Taylor  v.  State,  114  Ga.  cago  City  R.  Co.  v.  Roach,  76  III.  App. 

73;  Moore  p.  State,  114  Ga.  256:  Central  496;  Seville  v,   Marsach,  93  III.  App. 

of  Georgia  R.  Co.  v,  Trammell,  114  589;  West  Chicago  St.  R.  Co.  r.  Petters, 

Ga.  313;   Akridge  v.   Noble,  114  Ga.  95  111.  App.  479;  Cleveland,  etc.,  R. 
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Co.  ST.  Wood,  90  111.  App.  551,  a  firmed  lard,  33  Ind.  App.  151;  lodianapoHs 

189  III.  353;  Bingham  9.  Spraill,97  111.  St.  R.  Co.  v.  Robtosoo,  157  lod.  414; 

App.  374:  Black  V.  Chnrchill,  97  111.  Musser  v.  State,  157  Ind.  423;  Hao^U- 

App.  33;  Chicago  City  R.  Co.  V.  Bieder.  ton  v.  Haooeman,  30  Ind.  App.  16; 

man,   102  111.  App.  617;  Lake  Shore,  Frank  Bird  Tiansfer  Co.  v,  Krug,  30 

etc.,  R.  Co.  r.  Ryan,  70  111.  App.  45;  Ind.  App. 602;  Reynolds  v,  Pierson,  39 

Norton  r.  Sczparak,  70  III.  App.  686;  Ind.  App.  273. 

Cleveland,  etc.,  R.  Co.  v.  Hall,  70  III.  Indian  Territory,  —  Noyes  v.  Tootle, 

App.  429;  Neisb  tr.  Gannon,  98  III.  App.  3  Indian  Ter.  144;  Jennings  ».  U.  S., 

34iB,  affirmed   198    111.   319;    Standard  3  Indian  Ter.  670;   Sbapard  Grocery 

Starch  Co.  v.  McMnllen,  100  111.  App.  Co.  r.  Hynes,  3  Indian  Ter.  74;  Breed- 

82;  Anthony  Ittner  Brick  Co.  9.  Ash  by,  love  v.  Dennie,  3  Indian  ler.  606;  Pur- 

198  III.  563,  affirming  100  III.  App.  604;  cell  Mill,  etc.,  Co.  p.  Ktrkland,  2  Indian 

Mayer    9.    Gersbacher,   207    III.  396;  Ter.  169;  Davis  v,  Pryor,  3  Indian  Ter. 

Aledov.  Hooeyman.  208  111.  415;  The  396;  Noble  r.  Worthy,  i  Indian  Ter. 

Fairr.  Hoffmann,  309  111.  330;  Knights  458:  Dorrance  v,  McAlesier,  i  Indian 

Templars,etc.,  V.Cray  ton,  309  111.  550;  Ter.  473:    Hargadioe-McKittrick  Dry 

McLeansboro  9.  Trammel,  109  1)1.  App.  Goods  Co.  r.  Bradley,  (Indian    Ter. 

J34;  Shntt  Imp.  Co.  v,  Thompson,  109  1902)  69  S.  W.  Rep.  862;  Ward  v.  Bass, 

111.  App.  540;   Com.  Electric  Co..  v.  (Indian  Ter.  1903)  69  S.  W.  Rep.  879; 

Melville,  no  III.  App.  242;  Netcher  v.  Orr,   etc..  Shoe  Co.   v.   FrankenthaU 

Bernstein,  no  111.  App.  484;  Masonic  (Indian  Ter.  1902)  69  S.  W.  Rep.  906; 

Fraternity  Temple  Assoc,  v,  Collins,  Perry  r  Cobb,  (Indian  Ter.  1903)  76  S. 

no  III.  App.  504;  Johnson  9.  Larcade,  W.  Rep.  289. 

no  III.  App.  611.  Iowa,  —  Meyer   v.   Boepple    Button 

Indiana, —  Fritzinger    v.    State,    31  Co.,  112  Iowm  51:  Shambaugh  s.  Cur- 

Ind.  App.  350:  Aspy  p.  Boikins,  160  rent,  in  Iowa  121:  Sanders  v.  0*Cal- 

Ind.  170:  Golibart  v,  Sallivan,  30  Ind.  laghan,  in  Iowa  574;  State  r.  Peier- 

App.  428;  Republic  Iron,  etc.,  Co.  v,  son,  no  Iowa  647;  State  v,  Fogerty, 

Ohler,  (Ind.  1903)  68  N.  E.  Rep.  901;  105  Iowa  32;  Klos  r.  Zahorik,  113  Iowa 

SoQthem  Indiana  R.  Co.  v.   Harrell,  i6t;  Kowalski   v,  Chicago  G.  W.  R. 

(Ind.  App.  1903)  66  N.  E    Rep.  1016,  Co.,  (Iowa  1901)  87  N.  W.  Rep.  409; 

reveriea  {ind,  1903)  68  N.  E.  Rep.  262;  State  r.   Mnlholland.    ns    Iowa    170; 

Soathern  Indiana    R.  Co.   v,    Davis.  State  v.  Shunka,   116  Iowa  906,    Ft. 

(Ind.  App.  1903)  68  N.  E.  Rep.  191,  Madison  v.  Moore,*  109  Iowa  476;  State 

(Ind.  App.  1904)  69  N.  E.  Rep.  550;  9.  Hamann,  113  Iowa  367;  Childs  r. 

M uncle  Natural  Gas    Co.  v.  Allison,  Muckler,   105   Iowa  379;    Snouffer  p, 

31  Ind.  App.  50;  Citizens'  St.  R.  Co.  Chicago,  etc.,  R    Co.,  105  Iowa  681; 

r.  Jolly,  (Ind.  1903)  67  N.  E.  Rep.  935;  Llefheit  v.  Jos.  Schlitz  Brewing  Co., 

Ginn  v.  State.  (Ind.  1903)  68  N.  E.  Rep.  106  Iowa  451:  Phllbrick  v.  University 

394;  Gemmili  v.  Brown,  25  Ind.  App.  Place,  106  Iowa  353;  Allen  t».  Ames 

6;  Ray  v,  Moore,  34  Ind.  Aop.  480;  College  R.  Co.,  106  Iowa  603;  Kiicher 

Blume  o.  Slate,  154  Ind.  343;  Home  v.  Larchwood,  lao  Iowa  578;  Biier  9. 

Ins.  Co.  V.  Sylvester,  25  Ind.  App.  207;  Davis,  (Iowa  1903)  96  N.  W.  Rep.  983; 

Whitney  r.  State,  154  Ind.  573;  Citizens'  Thayer  v.  Smoky  Hollow  Coal  Co.,  I3i 

St.  R.  Co.  9.  Merl,  36  Ind.  App.  284;  Iowa  121;  Grapes  v.  Sheldon,  119  Iowa 

Chicago,  etc.,  R.  Co   v.  Patterson,  36  113:    Bell  v.  Clarion,  120  Iowa  333; 

Ind.  App.  395;  Lake  Erie,  etc.,  R.  Co.  Warner  v.  Chicago,  etc.,  R.  Co.,  I30 

V.  Keiser.  25  Ind.  App.  417;  Trittlpo  r.  Iowa  159;  Defrleze  t.  Illinois  Cent.  R. 

Beaver,  155  Ind.  652;  North  British.  Co.,  (Iowa  1903)  04  N.  W.  Rep.  505; 

etc.,  Ins.  Co.  p.  Rudy.  26  Ind.   App.  State  v.  Comer,  (Iowa  1902)  90  N.  W. 

472;    Evansville  v.  Senhenn,  26  Ind.  Rep.  825;  State  ».  Maxwell,  117  Iowa 

App.  362;  Chicago,  etc.,  R.  Co.  v.  Cur-  482;  State  r.  Soper,  118  Iowa  i;  Berin- 

less,  7  Ind.  App.   306;    Thrawley  v,  ger  v.  Dubuque  St.  R.  Co.,  118  Iowa 

State,  153  Ind.  375;  Indiana,  etc  ,  R.  135:  State  r.   Hunter.  118  Iowa  686; 

Co.  V,  Bundy,  152  Ind.  590;  Rinehart  State  9.  Easton,  113  Iowa  516;  State  v. 

V,  Slate,  23  Ind.  App.  419;  Baltimore,  Llnhnff,  121  Iowa  632:  Belken  v,  Iowa 

etc.,  R.  Co.  9.  Spaulding,  21  Ind.  App.  Falls,  (Iowa  1904)  ^  N.  W.  Rep  896; 

323;  Huntington  9.  Burke,  21  Ind.  App.  Kidman  9.  Garrison,  (Iowa  1904)  97  N. 

655;    New  Albany  r.  Slider,  21   Ind.  W.  Rep.  1078:  Collins  9.  Chicago,  etc., 

App.   393;    Cromer  9.   State.  21  Ind.  R.  Co.,  (Iowa  I9Q4)97N.  W.  Rep.  ii03« 

App.  502;  Citizens'  St.  R.  Co.  9.  Bal-  A'lrii^Ar.  ^  State  9.  Elliott,  6b  Kan. 
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869.  64  Pac.  Rep.  1037;  State  p.  Start,  i8x,  8  Detroit  Leg.  N.  1175;  Veuerly 

10  Kan.  App.  583;  Aaderson  r.  Canter,  v,  McNeal,  129  Mich.  507,  8  Detroit 

10  Kan.  App.  167;  Aichisoa,  eu.,  R.  Leg.  N.   104.1;   Arndt  ».  Bourke,  lao 

Co.  V.  Guinaae,  6  Kan.  App.  922,  51  Mich.  263;  People  v.  Townsend,  120 

Pac.  Rep.  782;  Mr.Cotmick  Harvesting  Mich. 661:  Reilly  r.  Conway,  121  Mich. 

Mach.  Co.  V.  Hayes,  7  Kan.  App.  141,  682;  Pittsburgh,  etc..  Dock  Co.  v.  De- 

10  Kan.  App.  579,  mem.;  Wichita  v,  rroit  Transp.  Co.,  122  Mich.  445;  Saun- 

Staltings.  S9  Kan.  779,  54  Pac.   Rep.  ders  r.  Closs,  117  Mich.  130;  People  v, 

689;  Chicago,  etc.,  R.  Co.  r.  Parks,  59  Swartx,  118  Mich.  292;  People  r.  Hil- 

Kan   709:  State  v.  Talip,  9  Kan.  App.  Hard,  119   Mich.  24;    Snyder  &.  East 

454;  Prosser  v,  Preuel,  8  Kan.  App.  Bay  Lumber  Co.,  (Mich.  1903)  97  N. 

856.  55  Pac.  Rep.  854.  W.  Rep.  49,   10  Detroit  Leg.  N.  668; 

AV  ttucky,  ~  Bonte  v,  Postel,  109  Ky.  Dawson  v.  Falls  City  Boat  Club,  125 

64;    Paducah    R.,  etc.,   Co.   v.    Led-  Mich.  433,  7  Detroit  Leg.  N.  576. 

singer,  63  S.  W.  Rep.   11,  23  Ky.   L.  Minnesota,  —  Parsons   Band  Cutter, 

Rap.  441;  Howe  v.  Miller,  65  S.  W.  etc.,  Co.  v,  Haub,  83  Minn.  180;  Mo- 

Kcp*  353>  S3  Ky*  ^-  I^cp-  1610;  Crab-  ratiky  v.  Wirth,  74  Minn.  146. 

tree  Coal  Min.  Co.  r.  Sample,  72  S.  W.  Mississippi,  —  Bacon    v.    Bacon,    76 

Rep.  24,  24  Ky.  L.  Rep.  1703;  Givens  Miss.  458;    Schrader  r.  S(a;e,  (Miss. 

V.  Louis  Wile,  etc.,  R.  Co.,  72  S.  W.  1904)  36  5o.  Rep.  385. 

Rep.  320,  24  Ky.  L.  Rep.  1796;  Louis-  Missouri,  —  Stater.  Burlingame,  146 

viile,  etc.,  R.  Co.  v,  Alumbaugh,  68  S.  Mo.  207;  State  v,  Edie,  147  Mo.  535: 

W.  Rep.  441, 24  Ky.  L.  Rep.  349;  Rich-  Ittner  v,  Hughes,  154  Mo.  55;  McBaine 

mond  V,  Martin,  (Ky.  1904)  78  S.  W-  v.   Johnson,    155    Mo.    191;    State    v. 

Rep.  219;  Alderson  v.  Com.,  74  S.  W.  Branch,  151  Mo.  622;  State  v,  Headrick, 

Rep.  679,  25  Ky.  L.  Rep.  32.  149  Mo.  396;  State  v.  Grant,  152  Mo. 

Louisiana,  —  State  p.  Cay  mo,  108  La.  57;   Gordon  v,   Burris,   153   Mo.   223: 

2x8;  Stale  v.  Brown,  iii  La.  170:  State  Olsen  v.  Citizens  R.  Co.,  152  Mo.  426; 

V.  Sims,  107  La.  188.  State  v,  Banerle,  145  Mo.  i;  West  v, 

il/«iif/.  —  Bernard  ».  Merrill,  91  Me.  West,  144  Mo.  119;  Slate  v,   Penning- 

358;    Coombs  V,   Mason.  97.  Me.  270;  ton,  146  Mo.  27;  State  v,  Tobie,  141 

Copeland  v,  Hewett,  96  Me.  525.  Mo.  547:  State  v.  Miller,  156  Mo.  76; 

Maryland, '^l/LzCz,tiy  v,  Harris,  193  State  v,  Bradford,  156  Mo.  91;  State  r. 

Md.  741,49  Atl.  Rep.  414;  Gill  r.  Stay-  West,  157  Mo.  309;  Norris  v,  Whyte, 

lor,  93  Md.  453;  United  R.,  etc.,  Co.  r.  158  Mo.  20;  State  r.  Cochran,  147  Mo. 

Seymour,  92  Md.  425;  West  Virginia  504;  Cobb  v.  St.  lA>uis,  etc.,  R.  Co., 

Cent.,  etc.,  R.  Co.  v.  State,  96  Md.  652;  149  Mo.  609;  Liese  v,  Meyer,  143  Mo. 

Gill  V,  Donovan,  96  Md.  518;  Sellman  547;   Turner  v.  Dixon,   150  Mo.  416; 

r.  Wheeler,  95  Md>  751.  State  v.  Harper,  149  Mo.  514;  State  7. 

Massachusetts,  —  McConbrey  v,  Ger-  Armstrong,  167  Mo.  257;  Andersons, 

man   American   Ins.    Co.,    177   Mass.  Union  Terminal  R.  Co.,  161  Mo.  411; 

527:  Cum.  r.  Hughes,  183  Mass.  221;  Brash  v,  St.  Louis,  161   Mo.  433;  De 

D'Arcy  ».    Mooshkin,  183  Mass.   382;  Donato  r.  Morrison,  160  Mo.  581;  Per- 

Bourfoonnais  v.   West  Koylston   Mfg.  rette  v,   Kansas  City,    162    Mo.  238; 

Co.,  184  Mass.   250:  O'Neil  v,  Hans-  Kischman  v,  Scott,  166  Mo.  214;  Gen- 

com,  175  Mass.  313;  Weston  v,  Barni-  eral  Fire  ExtinguiaJier  Co.  v,  Schwartz 

coat,     175     Mass.    454;    Hopkins    v,  Bros.  Commission  Co.,  165  Mo.  171; 

O'Leary,  176  Mass.  258;    McLean   v.  State  v.  B re n nan,  164  Mo.  487;  State  v. 

Wiley,    176   Mass.    233:    Greaney    v,  Gregory,  158  Mo  139;  State  v,  Gartrell, 

Holyoke  Water  Power  Co.,  174  Mass,  171  Mo.  489;  Sute  v,  Taylor,  17T  Mo. 

437;  Murray  V.  Rivers,  174  Mass.  46;  465;    Koelling  v,  August  Gast   Bank 

Murray  v,  Boston  Ice  Co.,  180  Mass.  Note,  etc.,    Co.,    97   Mo.    App.    664; 

Z65;  Com.  r.  Magoon,  172  Mass.  214;  Hutchins  v,  Missouri  Pac.  R.  Co.,  97 

Cook    V,    Bartlett,     179    Mass.     576;  Mo.  App.  548;  Robinson  v.  St.  Joseph, 

Thompson    v,   Holyoke    St.    R.    Co.,  97  Mo.  App.  503;  Groom  v.  Kavanagh, 

170  Mass.  365;  Pierce  v,  Arnold  Print  97  Mo.  App.  362;  State  v,  Parker,  172 

Works,  182  Mass.  260.  Mo.  191;  Stephan  v,  Metzger,  95  Mo. 

Michigan.  —  Bates  v,    Kuney,    124  App.  609;  N.  O.  Nelson  Mfg.  Co.  v, 

Mich.  596;  Breitenwischer  v,  Clough,  Shreve,  94  Mo.  App.  518;  State  ir.  Dent, 

116  Mich.  340;  Jar^is  r.  Flint,  etc.,  R.  170  Mo  398;  State  v,  Ashcraft,  170  Mo. 

Co.,  Z28  Mich.  61,  8  Detroit  Leg.  N.  409;  Wallrath  v,  Bohnenkamp,  97  Mo. 

S27;  Hart  r.  New  Haven,  130  Mich.  App.  242;  State  v.  Hicks,  178  Mo.  433; 
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State  V,  Pollard.  174  Mo.  607;  Dixon  (Neb.  1903)  97  N.  W.  Rep.  235;  Mors^ao 

y>  Atkinson,  86  Mo.  App.  94;  Hall  v,  v.  Stone,  (Neb.  1903)  93  N.  W.  Rep.  743; 

Jenninirs,  87  Mo.  App.  627;  State  ».  Marcus  v.  Leake,  vNeb.  1903)  94  N.  W. 

FuUertoQ,  90  Mo.  App.  411 ;  Bradley  Rep.  loo;  Ken nard  v.  Grossman,  (Neb. 

V,   Splckardsvllle.   90   Mo,   App.  416;  1902)89  N.  W.  Rep.  1025;  Rachr.  Rath, 

Baldwin  v,  Boulware,  79  Mo.  App.  5;  (Neb.  1902)  89  N.  W.  Rep.  612;  Crete 

StaUer  v.  Jacob  Dold  Packing  Co..  84  Mut.  F.  Ins.  Co.  v.  Pan,  64  Neb.  676; 

Mo.  App.  565;  Lewellyn  r.  Lewellyn.  McCormIck  v.  Stole.  (Neb.  1902)92  N. 

78  Mo.  App.  354;  Ern  r,  Rubinstein,  W.  Rep.  606;  Co:l  v.  State.  62  Neb.  15; 

72  Mo.  App.  337;  Weller  v.  Wagner,  Davis  v.  Hall,  (Neb.   1904)  97  N.  W. 

(Mo.  1904)  79  S.  W.  Rep.  941;  York  ».  Rep.  1023. 

Farmers'  Bank,  (Mo.  App.  1904)  79  S.  AVwadij.  —  State  v.  Maher,  25  Nev. 

W.   Rep.    968;    Baxter    v.    St.    Louis  465;    State  v,  Boralli,  (Nev.  1903)  71 

Transit  Co.,  103  Mo.  App.  597;  Texas  Pac.  Rep.  532. 

Fruit  Co.  If.  Lane,  loi  Mo.  App.  712;  New   Hampshire. -^  Smxih    v.    New 

Haller  v.  St.  Louis,  176  Mo.  606;  State  England  Bank,  70  N.  H.  187. 

r.  Faulkner,  175  Mo.  546;    Holltday-  AVw  if/rxft<r<^. -- Pearce  v.  Strickler.  9 

Koliz  Land,  etc.,  Co.  v.  Markham,  96  N.  Mex.  467;  Territory  v.  Taylor,  (N. 

Mo.  App.  51;  State  v.  Thornhill,  177  Mex.  1903)  71  Pac.  Rep.  489. 

Mo.  691;    State  ^.   Rose,  178  Mo.  25;  New  York,  —  Lawson  v»  Metropolis 

Buckman  9.  Missouri,  etc.,  R.  Co.,  100  tan  St.  R.  Co.,  40  N.  Y.  App.  Div.  ^07; 

Mo.  App.  30;   Curtis  v,   McNair,  173  Wagner  v.   Buffalo,  etc..  Transit  Co., 

Mo.  270;  Hill  V.  Seneca  Bank,  100  Mo.  59   N.  Y.  App.  Dlv.  419;    Hamel    v. 

App.  230;  State  V,  Caudle,  174  Mo.  388;  Brooklyn  Heights  R.  Co.,  50  N.  V.  App. 

Sute  cr.  Gulnn,  174  Mo.  680.  Div.  1^5;  Knoll  r.  Third  Ave.  R.  Co.. 

Montana. —StaLie  v,  Howell,  26 Mont.  46  N.  Y.  App.  Div.  527;  Rommeney  r. 

3;Staietf.  Dotson,  26Mont.305;Largey  New  York,  49  N.  Y.  App.  Div.  64; 

r.  Mantle,  26  Mont.  264;  State  9.  Ma-  Hicks  v.  Nassau  Electric  R.  Co.,  47  N. 

honey,  24  Mont.  281;  State  r.  Bowser,  Y.  App.  Div.  479;  Cowing  v.  Warner. 

21  Mont.  133;  State  v,  Martin,  (Mont.  (Supm.  Ct.  App.  T.)  30  Misc.  (N.  Y.) 

1903)  74  Pac.  Rep.  725.  593;  Prank  v.  Metropolitan  St.  R.  Co., 

Nebraska,  —  Bryant  v,  Cunningham,  171  N.  Y.  666,  affirming  58  N.  Y.  App. 

52  Neb.   717;    Card  well    v.   Stale,  60  Dlv.  100;  Hummel  v.  Stem,  21  N.  Y. 

Neb.  480;  Howard  v.  Clay  County,  54  App.  Div.  544;  Fnllerton  v.  Metropolis 

Neb.  443;  Argabright  v.  State.  62  Neb.  tan  St.  R.  Co..  63  N.  Y.  App.  Div.  i; 

402;  Farmers'  Bank  v,  Garrow,  63  Neb.  Willis  v.  Metropolitan  St.  R.  Co..  63  N. 

64;   Rhea  v.  State,  63  Neb.  461;  Dunn  Y.  App.  Div.  332;  Connaughton  v.  Sun 

V,  Bushnell,  53  Neb.  568;  Zimmerman  Printing,  etc.,  Assoc.  73  N.  Y.  App. 

V.  Kearney  County  Bank,  57  Neb.  800;  Div.  316;  City  Trust,  etc.,  Co.  v.  Fidel- 

Langdon  v,  Wintersteen,  58  Neb.  278;  ity,  etc.,  Co.,  58  N.  Y.  App.  Div.   18; 

Kastner  v.  State.  58  Neb.  767;  Spauld-  Powell  r.   F.  C.  Linde  Co.,  58  N.  Y. 

ing  .".  State.  6t  Neb.  289;   Smith   v,  App.  Div.  261;  Mahon  v.  Metropolitan 

Slate,  61  Neb.  296;  Green  v.  Lancaster  St.  R.  Co..  (Supm.  Ct.  App.    T.)  34 

County,  61    Neb.  473;    Chapman    v.  Misc.  (N.  Y.)  777;  People  9.  Benham. 

State,  61  Neb.  888;  Nebraska  Sa v.,  etc.,  160  N.  Y.  402:  Continental  Nat.  Bank 

Bank  v.  Brewster.  59  Neb   535,  Mis-  v.  Tradesmen's  Nat.  Bank,  173  N.  Y. 

sourl  Pac.  R.  Co.  v.  Fox,  60  Neb.  531;  272,  affirming  59  N.  Y.  App.  Div.  103; 

State  V.  School  District,  55  Neb.  317;  Keating  v.    Mott,  92  N.  V.  App.  Div. 

Bates-Smlth   Invest.  Co.  v.   Scott,  56  156;  People  v.  Ammon,  92  N.  Y.  App. 

Neb.  475;  Nye,  etc..  Co.  r.  Snyder,  56  Dlv.     205;    Buckley    v,    Westchester 

Neb.  754;  Collier  v,  Gavin,  (Neb.  1901)  Lighting  Co.,  93  N.  Y.  App.  Div.  436. 

95  N.  W.  Rep.  842:  Carlson  v.  Holm.  North  Carolina,  —Bradley  v.  Ohio 
(Neb.  1901)  95  N.  W.  Rep.  1125;  Par-  River,  etc.,  R.  Co..  126  N.  Car.  735; 
sons  Band  Cutter,  etc..  Co.  v,  Gadeke,  Mitchell  v.  Corpening,  124  N.  Car.  472; 
(Neb.  1901)  95  N.  W.  Rep.  850;  South  State  v.  Booker.  123  N.  Car.  713;  Pierce 
Omaha  v,  Taylor,  (Neb.  1903)  96  N.  W.  v.  North  Carolina  R.  Co.,  I2d  N.  Car. 
Rep.  209;  FrJeden  v.  Conkling.  (Neb.  83:  Kendrlck  v.  Mutual  Ben.  L.  Ins. 
1903)  96  N.  W.  Rep.  615;  O'Brien  i.  Co.,  124  N.  Car.  315;  Slingluff  v.  Hall, 
Stale,  (Neb.  1903)  96  N.  W.  Rep.  649:  124  N.  Car.  397;  Edwards  v,  Phifer, 
Huber  Mfg.  Co.  v.  Gotchall,  (Neb.  1901)  121  N.  Car.  388;  Norton  ».  North  Caro- 

96  N.  W.  Rep.  611;  Palmer  z.  State,  Una  R.  Co.,  122  N.  Car.  910;  Belding 
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9.  Archer,  131   N.  Car.   287;   Ray  v,  41  Tex.  Crim.  203;  Woodson  v.  State, 

Long,   132   K.  Car.    891;    Gordon    v,  40  Tex.   Crim.  685;    Mozee  v.  State, 

Seaboard  Air  Line  R.  Co.,  132  N.  Car.  (Tex.  Crim.  1899)  51  S.  W.  Rep.  250; 

565:  Joines  r.  Johnson,    133  N.  Car.  Hitchler  v,  Boyles,  21  Tex.  Civ.  App. 

487;  Willeie  v,  Raleif^b,  etc.,  R.  Co.,  230;  Houston,  etc.,  R.  Co.  ?'.  Loeffler, 

127  N.  Car.  203;  ChafBn  v.  Fries  Mfg.,  (Tex.  Civ.  App.  1899)  51  S.  W.  Rep. 

etc.,  Co.,  (N.  Car.  1904)  47  S.  £.  Rep.  536;  Houston,  etc.,  R.  Co.  v.  Smith, 

226.  (Tex.  Civ.  App.  1899)  5i  ^*  ^*  ^^P* 

Ohio, — Toledo,  etc.,  R.  Co.  v,  Gilberl,  506;  Missouri,  etc.,  R.  Co.  v,  St.  Clair, 

24  Ohio  Cir.  Ci.  181;  Donald  v.  State,  21  Tex.  Civ.  App.  345;  Houston,  etc., 

II  Ohio  Cir.  Dec.  483,  21  Ohio  Cir.  Ct.  R.  Co.  v.  Patterson,  20  Tex.  Civ.  App. 

124.  255,  (Tex.  Civ.  App.   1900)  57  S.  W. 

Oklahoma,  —  Watklns    v,    U.    S.,   5  Rep.  675:  St.   Louis  Southwestern  R. 

Okla.  729;  Queenan  v.  Territory,  11  Co.  v,  Casseday,  (Tex.  Civ.  App.  1898) 

Olcla.  261,  affirmed  190  U.  S.  548.  48  S.  W.  Rep.  6;  Donaho  v.  State,  (Tex. 

Oregon,  —  Stale  v.  McDaniel.  39  Ore-  Crim.  1898)  47  S.  W.  Rep.  469:  Sim- 

gon  161;  Boyd  r.  Ponland  Gen.  Elec-  nacher  v.  Slate,  (Tex.  Crim.  1897)  43 

trie  Co.,  40  Oregon  126;  Lieuallen  v.  S.  W.  Rep.  354;  Ormand  v.  State,  (Tex. 

Mosgro^e,  37  Oregon  446;  Stamper  t^.  Crim.  1897)43  S.  W.  Rep.  521;  Terrell 

Raymond,  38  Oregon  16;  State  v.  Bran-  r.  McCown.  91  Tex.  231;  Mexican  Cent, 

ton,  33  Oregon  533;  Stale  v.  Magers,  R.  Co.  v.  Goodman,  (Tex.  Civ.  App. 

36  Oregon  38;  State  v,  Tuclcer,  36  Ore-  1897)  43  5.   W.   Rep.  580;    Taylor  v. 

gon  291;  Crossen  V.  Grandy,  42  Oregon  State,  (Tex.  Crim.  1897)42  S.  W.  Rep. 

282;    State   V.  Sally,  41  Oregon  366;  285;  Missouri,  etc.,  R.  Co.  t^.CIoninger, 

Williamson  v.  North  Pac.  Lumber  Co.,  (Tex.  Civ.  App.   1897)  42  S.  W.  Rep. 

43  Oregon  337.  632;  Dublin  Cotton-Oil  Co.  r.  Jarrard, 

Pennsylvania.  —  Carey    v,   Buckley,  91   Tex.   289;  Texas,  etc.,   R.   Co.  r. 

192  Pa.  St.  276;  Fleming  v,  Dixon,  194  Humphries,  20  Tex.  Civ.  App.  28;  San 

Pa.  St.  67.  Antonio,  etc.,  R,  Co.  v.  Griffin,  20  Tex. 

Rhode  Island,  —  McGar  v.  National,  Civ.  App.  91;  Bird  well  v.  State,  (Tex. 

etc..  Worsted  Mills.  22  R.  L  347;  Mc-  Crim.  189S)  48  S.  W.  Rep.  583;  Baum 

Garrtty  v.  New  York,  etc.,  R.  Co.,  25  v,  Sanger.  (Tex.  Civ.  App.  1898)  49  S. 

R.  \,  269;  MacDonald  v.  New  York,  W.  Rep.  650;  Half!  v.  Goldfrank,  (Tex. 

etc.,  R.  Co..  25  R.  L  40.  Civ.  App.  1899)  49  S.  W.  Rep.  1095; 

South      Carolina,  —  Lowrimore      v,  San   Antonio,  etc.,  R.  Co.  i.  Gr^en, 

PalmerMfg.  Co.,6oS.  Car.  153;  Longf.  (Tex.  Civ.  App.   1898)  49  S.  W.  Rep. 

Hunter,  58  S.  Car.  152;  Mew  v,  Charles-  672;  Texas  Midland  R.  Qo,  p.  Tidwell. 

ton,  etc.,  R.  Co.,  55  S.  Car.  90;  King-  (Tex.  Civ.  App.  1899)  49  S.  W.  Rep. 

man  v.  Lancashire  Ins.  Co.,  54  S.  Car.  641;   Missouri,  etc.,   R.  Co.   v.   Hen- 

599;  Levi  V.  Gardner,  53  S.  Car.  24:  nesey,  20  Tex.  Civ.  App.  316;  Isham 

Smith  V,  Southern  R.  Co.,  53  S.  Car.  v.  State,  (Tex.  Crim.   1899)  49  S.  W. 

121;    Edwards    v,    Wessinger,    65    S.  Rep.  581;  Turner  v.  State,  (Tex.  Crim. 

Car.  161.  1900)  55  S.  W.  Rep.  53;   Spencer  r. 

South  Dakota,  —  Waterhouse  v,  Jos.  State,  (Tex.  Crim.  1899)  55  S.  W.  Rep. 

Schlitz  Brewing  Co.,  (S.  Dak.  1903)  94  58;  Morrison  v.  State.  40  Tex.  Crim. 

N.  W.  Rep.  587.  473;  Missouri,  etc.^  R.  Co.  v.  Wood, 

Tennessee,  —  Fletcher  v.   Louisville,  (Tex.  Civ.  App.  1899)  52  S.  W.  Rep. 

etc.,  R.  Co.,  102  Tenn.  i;  Citizens'  St.  93:  Western  Union  Tel.  Co.  v,  Odom, 

R.  Co.  V,  Dan,  102  Tenn.  320;  Felton  21  Tex.  Civ.  App.  537;  Griffin  v.  State, 

V.  Clarkson,  103  Tenn.  457;  Brown  v,  (Tex.  Crim.  1899)  53  S.  W.  Rep.  848; 

Odill,  104  Tenn.  250;  Chicago  Guaranty  Segars  v.  Slate,  (Tex.  Crim.   1899)  $1 

Fund  L.  Soc.  v.  Ford,  104  Tenn.  533;  S.  W.  Rep.  238;  Shackelford  v.  State, 

Arkansas  River  Packet  Co.  v,  Hobbs,  (Tex.  Crim.  1899)  53  S.  W.  Rep.  884; 

105  Tenn.  29;  Ray  v.  State,  108  Tenn.  Grand  Lodge,  etc.  v.  Bellman,  22  Tex. 
282;  Stacker  v,  Louisville,  etc.,  R.  Co.,  Civ.  App.  106;  Penbrook  v.  State,  (Tex. 

106  Tenn.  450;  Illinois  Cent.  R.  Co.  v,  Crim.  1899)  54  S.  W.  Rep.  770;  Hous- 
Kubn,  107  Tenn.  106;  Hall-Moody  In-  ton,  etc.,  K.  Co.  v.  Harvln,  (Tex.  Civ. 
stitute  V,  Copass,  108  Tenn.  582.  App.  1899)  54  S.  W.  Rep.  629;  Wright 

Texas,  —  Spiars    v.   State,   40   Tex.  v.  U.  S.  Mortgage  Co.,  (Tex.  Civ.  App. 

Crim.  437;  Vlck  v.  State,  (Tex.  Crim.  1899)  54  S.  W.  Rep.  368;  Mansfield  v, 

1899)  51  S  W.  Rep.  1117;  Pace  v.  State,  Neese,  21  Tex.  Civ.  App.  584;  Inter- 
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oationftl,  etc.,  R.  Co.  v.  Hawet,  (Tex.  App.  i8o;  Stevens  v.  State,  (Tex.  Crim. 

Civ.  App.  1899)   54  S.  W.  Rep.  325;  1900)  58  S.  W.  Rep.96:  GaUcstoD,  etc.. 

Galveston,  etc.,  R.  Co.  v.  Simon,  (Tex.  R.  Co.  v.  Cody,  so  Tex.  Civ.  App.  520; 

Civ.   App.   1899)  54  S.   W.  Rep.  309;  Texas,  etc.,  R.  Co.    v,  Lyons,  (Tex. 

Missouri,  etc.,    R.  Co.   9.   Belew,   23  Civ.  App.   1899)   50  S.  W.  Rep.  161; 

Tex.  Civ.  App.  365;  Macsball  v.  Mc-  Kirby  v.  Esteli,  24  Tex.  Civ.  App.  106: 

Allister,  2S  Tex.  Civ.  App.  3x4;  Gulf,  San  Antonio,  etc,  R.  Co.  v.  Manning, 

etc.,  R    Co.   9.  Waioer.  33  Tex.  Civ.  so  Tex.  Civ.  App.  504;  San  Antonio, 

App.   167;  International,  etc.,  R.  Co.  etc.,  R.  Co.  v.  Beam,  (Tex.  Civ.  App. 

V,  Barton,  (Tex.  Civ.  App.  1899)  54  S.  1899)  50  S.  W.  Rep.  411:  Highsmtih  9. 

W.  Rep.  797:  Jones    v.  State,    (Tex.  State,  41  Tex.  Crim.  33:  Snn  Mut.  Ini. 

Crim.  1898)  46  S.  W.  Rep.  933;  Long  Co.  r.  Tufts,  30  Tex.  Civ.  Aro.  147: 

V.  State,  (Tex.  Crtm.  1898)  46  S.  W.  Bennett  tr.  State,  (Tex.  Crim.  1899)  50 

Rep.  640;  St.  Louis  Southwestern  R.  S.  W.  Rep.  945;  Darlington  9.  State, 

Co.  V.   Freedman,  18  Tex.  Civ.  App.  40  Tex.  Crim.  333:  Texas,  etc.,  R.  Co. 

553;  International,  etc.,  R.  Co.  v.  CuU  v.  Roberts,  (Tex.  Civ.  App.  1897)45  S. 

pepper,  19  Tex.  Civ.  App.  182;  Gal-  W.  Rep.  218;  Galveston,  etc.,  R.  Co. 

veston,  etc.,   R.  Co.  v.   Bohan,  (Tex.  v.  Serafina,  (Tex.  Civ.  App.  1898)  45  S. 

Civ.  App.   1898)  47  S.  W.  Rep.  T050;  W.   Rep.  614:  Newton  v,  Alexander. 

International,  etc.,  R.  Co.  9.  Salter-  (Tex.  Civ.  App.   1897)  44  S.  W.  Rep. 

while,  19  Tex.  Civ.  App.  170;  Herndon  416;  Christmas  r.  State,  (Tex.  Crim. 

9.  Lammers,  (Tex.  Civ.  App.  1900)  55  1898)  44  S.  W.  Rep.   175;  Bnrrage  r. 

S.  W.  Rep.  414:  Brush  Electric  Light,  State,  (Tex.  Crim.  1898)44  S.  W.  Rep. 

etc.,  Co.  V,  Lefevre   (Tex.  Civ.  App.  1104;  Darter  9.  State.  39  Tex.  Crim. 

1900)  S5  S*  ^*  Rep>  396;  Cole  r.  Swan-  40;   Chambers  r.   State,  (Tex.  Crim. 

son,  (Tex.  Civ.  App.   1900)  55  S.  W.  1898)  44  S.  W.  Rep.  49s:  Bruce  9.  State. 

Rep.  373;  Texas,  etc.,  R.  Co.  9.  Fam-  41  Tex.  Crim.  27;  Corley  9.  State,  (Tex. 

brough,  (Tex.  Civ.  App.  1900)  55  S.  W.  Crim.  1901)  66  S.  W.  Rep.  453;  Bering 

Rep.  188:  Houston,  etc.,  R.  Co.  9.  Mc-  Mfg.  Co.  v.   Peterson,  28    Tex.  Civ. 

Cullough,  22  Tex.  Civ.  App.  208;  GaU  App.   194;    Missouri,  etc.,   R.  Co.   r. 

veston,  etc.,  R.  Co.  9.  McGraw,  (Tex.  Tohnson,  (Tex.  Civ.  App.  iQpi)  67  S. 

Ctv.   App,    1900)  55  S.  W.   Rep.  756:  \¥.   Rep.    769,  affirmed  95  Tex.  409: 

Johnson  9.  State,  (Tex,  Crim.  1900)  55  Houston,  etc.,  R.  Co.  9.  Byrd,  (Tex. 

S.  W.  Rep.  968;  Johnson  9.  State,  (Tex.  Civ.  App.  1901)61  S.  W.    Rep.   147; 

Crim.  1900)  55  S.  W.  Rep.  576;  Keely  Patton  9.  State,  42  Tex    Crim.  496; 

9.  State,  (Tex.  Crim.  1900)  56  S.  W  Aston  9.  State.  (Tex.  Crim.  1901)  61  S. 

Rep.  635;   Cannon  9.  State,  41  Tex.  W.  Rep.  307;  Crammer  9.  State,  43 

Crim.  467;  Carroll  9.  State,  (Te^.  Crim.  Tex.  Crim.  518;  Missouri,  etc,  R.  Co. 

1900)  56  S.  W.  Rep.  913;  Houston,  etc.,  v.  Mayfield.  (Tex.  Civ.  App.  1908)  68  S. 

R.  Co.  9.  White,  23  Tex.  Civ.  App.  280:  W.  Rep.  807:  Johnson  9.  State,  (Tex. 

Smith  9.  Clay,  (Tex.  Civ.  App.  1900)  Crim.   1902)  67  S.  W.  Rep.  412;  GaU 

57  S.  W.  Rep.  74;  Nehriog  9.  McMur-  veston,  etc.,  R.  Co.  9.  Morris,  94  Tex. 
rian,  94  Tex.  45,  reversing  (Tex.  Civ.  505;  Pa  din,  etc.,  Co.  9.  Coffey.  2$ 
App.  1899)  53  S.  W.  Rep.  381;  Corsi-  Tex.  Civ.  App.  218;  Fant  9.  Wright, 
cana  9.  Tobin,  23  Tex.  Civ.  App.  492:  (Tex.  Cif.  App.  1901)  61  S.  W.  Rep. 
Harris  9.  State,  (Tex.  Crim.  1900)  57  S.  514;  Ramey  9.  State,  (Tex.  Crim.  1901) 
W.  Rep.  833;  Wilkerson  r.  State,  (Tex.  61  S.  W.  Rep.  126:  Bell  9.  State,  (Tex. 
Crim.  1899)  57  S.  W.  Rep.  956;  Blanco  Crim.  1901)  63  S.  W.  Rep.  567;  Texas, 
9.  State,  (Tex.  Crim.  1900)  57  S.  W.  etc.,  R.  Co.  9.  McClane,  34  Tex.  Civ. 
Rep.  838;  Courtney  9.  State,  (Tex.  App.  321;  International,  etc..  R.  Co.  r. 
Crim.  1900)  57  S.  W.  Rep.  654:  Texas  Jackson,  25  Tex.  Civ.  App.-  619;  Gal- 
Midland  R.  Co.  V.  Brown,  (Tex.  Civ.  veston,  etc,  R.  Co.  9.  Williams,  26 
App.  1900)  58  S,  W.  Rep.  44;  Sherman,  T^x.  Civ.  App.  153:  Texas  Cent.,  etc., 
etc.,  R.  Co.  9.  Bell,  (Tex.  Civ.  App.  R.  Co.  9.  Weideman,  (Tex.  Civ.  App. 
1900)  58  S.  W.  Rep.  147:  Texas,  etc.,  1901)  63  S.  W.  Rep.  810;  Texas,  etc., 
R.  Co.  9.  Taylor.  (Tex.  Civ.  App  1900)  R.  Co.  9.  Coshny,  (Tex.    Civ.  App. 

58  $.  W.  Rep.  i<^;  International,  etc.,  1901)  64  S.  W.  Rep.  795;  Missonri,  etc., 
R.  Co.  9.  Newborn,  (Tex.  Civ.  App.  R.  Co.  9.  Avery,  (Tex.  Civ.  App.  1901) 
igoo)  58  S.  W.  Rep.  543,  affirmed  94  64  S.  W.  Rep.  935;  Masalogill  r.  Sute, 
Tex.  310;  Dudley  9.  State,  (Tex.  Crim.  (Tex.  Crim.  1901)  63  S.  W.  Rep.  315; 
1900)  58  S.  W.  Rep.  Ill;  Galveston,  Duckworth  9.  State.  (Tex.  Crim.  1901) 
etc.,  R.  Co.  9.  Johnson,  34  Tex.  Civ.  63  S.  W.  Rep.  874:  Daugherty  9.  Hem* 
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don,  37    Tex.  Civ.  App.   175;    Inter-  App.  1902)  66  S.  W.  Rep.  691;  TexM, 

national,  etc.,  R.  Co.  v,  Harris,  (Tex.  etc.,  R.  Co.  tr.  Crockett,  37  Tex.  Civ. 

Civ.  App.   1901)  65  S.   W.   Rep.  885;  App.  463;  Texas,  etc.,  R.  Co.  v,  Mor- 

Tyler  Southeastern  R.  Co.  ».  Hitchins«  tenten,  27  Tex.  Civ.  App.  106;  Mis- 

36  Tex.  Civ.  App.  400;  Texas,  etc.,  R.  souri,  etc.,  R.  Co.  v.  Walden,  27  Tex. 

Co.    V.  Wooldridge,  (Tex.   Civ.  App.  Civ.  App.  567;  McLane  v,  Maurer,  38 

1901)  63  S.  W.  Rep.  905;  Corley  v.  Tex.  Civ.  App.  75;  San  Antonio  v. 
Slate,  (Tex.  Crim.  1901)65  S.  W.  Rep.  Talerico,  <Tex.  Civ.  App.  1903)  78  S. 
1073:  San  Antonio,  etc.,  R.  Co.  r.  Skid-  W.  Rep.  28;  Missoari,  etc.,  R.  Co.  r. 
more,  27  Tex.  Civ.  App  329;  Gann  r.  Stinson,  (Tex.  Civ.  App.  1904.)  78  S.  W. 
State,  (Tex.  Crim.  1900)  59  S.  W.  Rep.  Rep.  986:  Gulf,  etc.,  R.  Co.  v.  Roane» 
896;  Gilveston,  etc.,  R.  Co.  v,  Renz,  24  (Tex.  Civ.  App.  1903)  75  S.  W.  Rep. 
Tex.  Civ.  App.  335;  Galveston,  eic,  845;  Guergain  p.  Boone,  (Tex.  Civ. 
R.  Co.  V.  English,  (Tex  Civ.  App.  1900)  App.  1903)  77  S.  W.  Rep.  630;  Cahill 
59  S.  W.  Rep.  626;  Houston,  etc  ,  R.  v,  Dickson,  (Tex.  Civ.  App.  1903)  77  S. 
Co.  cf.  Moss.  (Tex.  Civ.  App.  1901)  63  W.  Rep.  281;  Pecos,  etc.,  R.  Co.  v. 
S  W  Rep.  894;  Texas,  etc.,  R.  Co.  v.  Bowman,  (Tex.  Civ.  App.  1903)  78  S. 
Ourrett,  26  Tex.  Civ.  App.  268;  Clark  W.  Rep.  22;  Lewis  v,  Hoeldtke,  (Tex. 
tr.  State,  (Tex.  Crim.  1900)593.  W.  Rep.  Civ.  App.  1903)  76  S.  W.  Rep.  309; 
887;  Texas,' etc.,  R.  Co.  v,  Copplnger,  Western  Union  Tel.  Co.  v,  Bowles, 
(Tex.  Civ.  App.  1900)  59  S.  W.  Rep.  (Tex.  Civ.  App.  1903)  76  S.  W.  Rep. 
835;  Missoari,  etc.,  R.  Co.  v,  Chittim,  456;  Mtssonri.  etc.,  R.  Co.  v.  Calkins, 
24  Tex.  Civ.  App  599;  Bruce  v.  (Tex.  Civ.  App.  1904)  79  S.  W.  Rep. 
Weatherford  First  Nat.  Bank,  25  Tex.  852;  Galveston,  etc.,  R.  Co.  v.  Levy, 
Civ  App.  295;  Houston,  etc.,  R.  Co.  (Tex.  Civ.  App.  1904)  70  S.  W.  Rep. 
V.  George,  (Tex.  Civ.  App.  1901)  60  S.  879;  Chicago,  etc.,  R.  Co,  v,  Armes, 
W.  Rep.  313;  Gulf,  etc.,  R.  Co.  v.  Car-  (Tex.  Civ.  App.  1903)  74  S.  W.  Rep. 
ter,  (Tex.  Civ.  App.  1902)  71  S.  W.  77;  Texas,  etc.,  R.  Co.  r.  Lee,  (Tex. 
Rep.  73;  West  v.  State,  (Tex.  Crim.  Civ.  App.  1903)  74  S.  W.  Rep.  345; 
1903)  71  S.  W.  Rep.  967:  Bums  V.  Slate,  Franklin  v.  State,  (Tex.  Crim.  1903)  76 
(Tex.  Crim.  1903)  71  S.  W.  Rep.  965;  S.  W.  Rep.  473;  Byars  r.  State,  (Tex. 
Texas,  etc ,  R.  Co.  v.  Gray,  (Tex.  Civ.  Crim.  1903)  76  S.  W.  Rep.  435;  Mis- 
App.  1902)  71  S.  W.  Rep.  316;  Texas,  souri,  etc.,  R.  Co.  tr.  Owens,  (Tex. 
etc.,  R.  Co.  V,  Hall.  31  Tex.  Civ.  App.  Civ.  App.  1903)  75  S.  W.  Rep.  579; 
464;  San  Antonio  r.  Chism,  (Tex.  Civ.  Missouri,  etc.,  R.  Co.  p.  McFatland, 
App.  X903)  71  S.  W.  Rep.  606;  Bynum  (Tex.  Civ.  App.  1903)  75  S.  W.  Rep. 
V.  State,  (Tex.  Crim.  1903)  72  S.  W.  811;  Texas,  etc,  R.  Co.  r.  Hartnett, 
Rep.  844;  International,  etc.,  R.  Co.  (Tex.  Civ.  App.  1903)  75  S.  W.  Rep. 
V,  Clark.  (Tex.  Civ.  App.  1902)  71  S.  W.  809;  Texas,  etc.,  R.  Co.  p.  Knox,  (Tex. 
Rep.  587:  Hartsel  p.  State,  (Tex.  Crim.  Civ.  App.  1903)  75   S.  W.  Rep.  543; 

1902)  68  S.  W.  Rep.  285:  Cauble  p.  Gulf,  etc.,  R  Co.  p.  Brown,  ( lex.  Civ. 
Worsham,  (Tex.  Civ.  App.  1902)  69  S.  App.  1903)  76  S.  W.  Rep.  794;  Ft. 
W.  Rep.  194,  reversed  96  Tex.  86;  St.  Worth,  etc.,  R.  Co.  p.  Partin,  (Tex. 
Louis  Southwestern  R.  Co.  p.  Duck,  Civ.  App.  1903)  76  S.  W.  Rep.  236; 
(Tex.  Civ.  App.  1902)  69  S.  W.  Rep.  Texas,  etc.,  R.  Co.  p.  Dauirherty,  (Tex. 
1027:  Gulf,  etc.,  R.  Co.  p.  Holt,  30  Civ.  App.  1903)  76  S.  W.  Rep.  605; 
Tex.  Civ.  App.  330;  San  Antonio,  etc.,  Western  Union  Tel.  Co.  p.  James,  31 
R.  Co.  p.  Jones,  30  Tex.  Civ.  App.  316;  Tex.  Civ.  App.  503;  Texas,  etc.,  R. 
Galveston,  etc.,  R.  Co.  p.  Holyfield,  Co.  p.  Smissen,  31  Tex.  Civ.  App.  549; 
(Tex.  Civ.  App.  1902)  70  S.  W.  Rep.  Davidson  p.  State,  (Tex.  Crim.  T903) 
221,  St.  Louis  Southwestern  R.  Co.  p.  73  S.  W.  Rep.  806;  Gulf,  etc..  R.  Co. 
Smith,  30  Tex.  Civ.  App.  336;  Roberts  r.  Irvine,  (Tex.  Civ.  App.  1903)  73  S. 
t/.  State,  (Tex.  Crim  1902)  70  S.  W.  W.  Rep.  540;  Chessley  p.  State,  (Tex. 
Rep.  423,  Knauff  p.  San  Antonio  Trac-  Crim.  1903)  74  S.  W.  Rep.  548;  Hous- 
tion  Co.,  (Tex.  Civ.  App.  1908)  70  S.  ton,  etc.,  R.  Co.  p.  Bulger,  (Tex.  Civ. 
W.  Rep.  loii;  Missoari,  etc.,  R.  Co.  f^  App.  1904)  80  S.  W.  Rep.  557;  Texas, 
Scarborough,  (Tex.  Civ.  App.  1902)  68  etc.,  R.  Co.  p.  Kelly,  (Tex.  19C14)  80  8. 
S.  W.  Rep.  196;  Missouri,  etc.,  R.  Co.  W.  Rep.  79. 

p.  Bailey,  28  Tex.  Civ.  App.  609;  St.  £7/tf;(.  ~  Osborne  p.  Phenix  lot.  Co., 

Louis  Southwestern  R.  Co.  p.  Byers,  23  Utah  428;  Faulkner  p.  Mammoth 

(Tex.  Civ.  App.  X002)  70  S.  W.  Rep.  Mln.  Co.,  23  Utah  437;  State  p.  Ha* 

558:  Schawirth  p.  Tbamma,  (Tex.  Civ.  worth,  34  Utah  398;  Konold  v.  Rio 
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997.  See  notes  i,  2. 

^.  Reason  for  Rule.  —  See  notes  4,  5. 
c.  Applications  of  Rule.  —  See  note  6. 

Grande  Western  R.  Co.,  sx  Utah  379:  Suckow  v.  Sute,  (Wit.  1904)  99  N.  W. 

Friti  V.  Western  Union  Tel.  Co.,  as  Rep.  440. 

Utah  363;    Holland  9.  Oregon    Short  United  States.  —  Southern  Electric  R. 

Line  R.   Co.,   36   Uuh  309;  State  v.  Co.  v.  Hageman,  I3i  Fed.  Rep.  263,  57 

Morgan,  (Utah  1903)  74  Pac.  Rep.  536.  C.  C.  A.  348;  Louisiana,  etc.,  R.Co.  v. 

Vermont.  —  State  ».  Totten,  73  Vt.  Cram  pier,  (C.  C.  A.)  I33  Fed.  Rep.  425; 

73;  State  V,  Powers,  73  Vt.  t68;  Kil-  Salem  Iron  Co.  v.  Com.  Iron  Co.,  119 

Patrick  v.  Grand  Trunk  R.  Co  ,  74  Vt.  Fed.  Rep.  593,  55  C.  C.  A.  43;  Meyer 

388:  La  Flam  v.  Missisqaoi  Pulp  Co.,  v.  Richards,  iii  Fed.  Rep.  296,  49  C. 

74  Vt.  135.  C.  A.  344;  Lesser  Cotton  Co.  v.  St 

Virginia, -^Hottotk  v.  Com.,  99  Va.  Louis,  etc.,  R.  Co.,  114  Fed.  Rep.  133, 

848,  3  Va.  Supm.  Ct.  335;  Longley  v.  52  C.  C.  A.  95;  Vanarsdale  v.  Hax,  107 

Com.,  99  Va.  807,  3  Va.  Supm.  Ct.  660;  Fed.  Rep.  878,  47  C.  C.  A  31;  Texas, 

Henderson  v.  Com.,  98  Va.  794;  Rich-  etc.,  R.  Co.  v.  White,  loi  Fed.  Rep. 

mood  Traction  Co.  v.  Wilkinson,  loi  938,  43  C.  C.  A.  86;  Western  Coal,  etc., 

Va.  394;  Litton  v.  Com.,  loi  Va.  833:  Co.  v.  Berberich.  94  Fed.  Rep.  339,  36 

American  Hide,  etc.,  Co.  v.  Chalkley,  C.  C.  A.  364;  Illinois  Cent.  R.  Co.  v, 

toi  Va.  458;  Richmond  Traction  Co.  Jones,  (C.  C.  A.)  95  Fed.   Rep.  370; 

V.  Williams,  (Va.  1904)  46  S.  £.  Rep.  Trumbull  r.  Erickson,  97  Fed.  Rep. 

393.  891,  38  C.  C.  A.  536;  U.  S.  V.  Ingham, 

IVeukington.   —  Howay    v.    Going-  97  Fed.  Rep.  935;   National  Bank  r. 

Northrup  ^Co.,  34  Wash.  88:    Moran  Fidelity,  etc.,  Co.,  (C.  C.  A.)  89  Fed. 

Bros.  Co.  V.  Snoqualroie  Falls  Power  Rep. 819;  Humes 9.  U.S.,  170  U.S. 3io; 

Co.,  39  Wash.  292:  Wolf  V,  Hemrich  Relfe  v.   Wilson,    131   U.   S.    clxzxix 

Bros.  Brewing  Co.,  28  Wash.  187:  Ein-  (appendix);  Roberts  v.  U.  S.,  (C.  C.  A.) 

seidter  v.  Whitman  County,  23  Wash.  126  Fed.  Rep. 897;  Pennsylvania  R.Co. 

388;  Cowie  V.  Seattle,  22  Wash.  659;  v.  Palmer,  (C.  C.  A.)  127  Fed.  Rep.  956. 

State  V.  Webb,  20  Wash.  500;  Fleisch-  907.    1.  Blair  v.  Groton,  13  S.  Dak. 

ner  v.  Beaver,  21  Wash.  6;  Roberts  v.  211,  citing  11  Encyc.  of  Pl.  and  Pk.. 

Port  Blakely  Mill  Co.,  30  Wash.  25;  288-290. 

State  r.  Vance,  29  Wash.  435;  Foster  8.  Bequasting  Two  lastnulloBS  on  8am* 

v.  Paci&c  Clipper  Line,  30  Wash.  515:  Point. —  Where  a  party  requests  two 

Towle  V.  Stimson  Mill  Co.,  33  Wash,  instructions  covering  the  same  point, 

305;  Morrison  tr.  Northern  Pac.  R.Co.,  it  being  proper  for  the  court  to  give 

(Wash.  1904)74  Pac.  Rep.  1064;  State  v,  but  one,  be  cannot  complain  because    ^ 

Clark,  (Wash.  1904)  76  Pac.  Rep.  98.  the  court  selected    one    and  not  the 

IVest  Virginia,  —  Ward  v.  Brown,  53  other.     International,  etc.,   R.  Co.  »>. 

W.  Va.  227;  Maxwell  v.  Cunningham,  Branch,  (Tex.  Civ.  App.  1902)  68  S.  W. 

50  W.  Va.  298;  State  v.  Clark,  51  W.  Rep.  338. 

Va.  457;  Arthur  v,  Charleston,  51  W.  4.  Boading Boftisod Ghargot.  —  For  this 

Va.  132;  State  v.  Sheppard,  49  W.  Va.  reason  it  is  the  better  practice  not  to 

582;  State  V,  Hatfield,  48  W.  Va.  561;  read    refused    charges    to    the    jury. 

State  v.  Staley.  45  W.  Va.  792;  State  v.  Muthersbaugh    v.    McCabe,    22    Pa. 

Cotirill,  52  W.  Va.  363;  Slate  ».  Prater.  Super.  Ct.  587. 

52  W.  Va.  132.  5.  Shenkenberger  v.  State.  154  Ind. 

Wisconsin,  —  Kenyon  v,  Mondori,  98  630:  Ohliger  v,  Toledo.  10  Ohio  Cir. 

Wis.  50;  Tesch  v.  Milwaukee  Electric  Dec.  762.  9o  Ohio  Cir.  Ct.  142;  Willis 

R.,  etc.,  Co.,  108  Wis.  593;  Collins  v,  v,  Strickland,  (Tex.  Civ.  App.  1899)  50 

Janesville,  iii   Wis.   348:   Cornell   v.  S.  W.  Rep.  159;  Smith  v.  Gulf,  etc.. 

State,  104  Wis.  527:  Clifford  v.  Minne-  R.  Co.,  (Tex.  Civ,  App.  1901)  65  S.  W. 

apolis,   etc.,   R.   Co.,    105    Wis.    618;  Rep.  83;  Lee  v.  State,  (Tex.  Crim.  1903) 

Warden  v.  Miller,    112  Wis.  67;  Na-  72  S.  W.  Rep.  195;  Cross  v.  Kennedy, 

tional  Bank  v.  Illinois,  etc..  Lumber  (Tex.  Civ.  App.  1902)  66  S.  W.  Rep. 

Co.,  loi  Wis.  247;  Lowe  v.  State,  118  318;  Palfrey  v,  Texas  Cent.  R.  Co.,  31 

Wis.  641:  Graf  r.  Laev,  (Wis.  1904)  97  Tex.  Civ.  App.  552;  Adams  v.  Weak- 

N.  W.  Rep.  898;  Ladd  v.  Wiite.  116  ley,  (Tex.  Civ.  App.  1904)  80  S.  W. 

Wis.  3S;  Lee  v,  Hammond,  1x4  Wis.  Rep.  4IX. 

5So;  fiannen  v.  Sute,  115  Wis.  317;  6.  Where  a  party  is  entitled  Coare« 

816 


Vol.  XL                        INSTRUCTIONS.  998-S09 

»98.  d.  Limitations  and  Qualifications  of   Rule  — 

Appliofttioa  of  Friaeiplo  to  Tttoti.  —  See  note  I. 
399.  Cleur  Language.  —  See  note  I. 

2.   Bepetition  XTsaally  Hot    Oround  for   KevonaL  —  See 
note  3. 
300.  3.  Stating  Orounds  of  Befosal  to  Jury.  —  See  notes  i,  2. 

4.  PresamptionB  on  Appeal  —  See  note  4. 
SOI.  See  note  i. 

SOS.  XIV.   IH8TBV0TI0V8  IK  CASES  WHSBE  SPXOIAL  VIBDIOT  IS 

DiBEOTBB.  —  See  note  4. 

quested  instruction,  the  court  may  refer  104    Wis.    132;  Murphy  r.   State,   io9 

the  jury  to  the  instructions  on  the  sub-  Wis.  iii. 

ject  in  the  general  charge,  instead  of  8.  Gould  v.  Magnolia  Metal  Co.,  207 

affirming   the  point  in  express  terms.  III.  173;  Gainest^.  Gaines,  109  111.  App. 

Cosgrove  v.  Cummings,  190   Pa.   St.  226;  Keating  v.  State,  (Neb.   1903)  93 

525.  N.  W.  Rep.  980,  Highland  v,  Houston, 

Where  the  legal  rules  applicable  to  etc.,  R.  Co.,  (Tex.  Civ.  App.  1901)  65 

the  case  have  been  clearly  set  forth  by  S.  W.  Rep.  649:  Louisville,  etc.,  R.  Co. 

the  judge  in  concrete  terms,  he  may  v,  Morlay,  (C.  C.  A.)  86  Fed.  Rep.  240. 

properly  refuse  to  charge  the  abstract  See  also  Gandy  v.  Bissell,  (Neb.  1903) 

principles.     Hsrbich    v.   North  Jersey  97  N.  W.  Rep.  632. 

St.  R.  Co.,  67  N.  J.  L.  574.  300.    1.  See  Ludwig  v.  Metropoliuto 

Where  the  court  has  clearly  informed  St.  R.  Co.,  71  N  Y.  App  Div.  210. 
the  jury  that  a  preponderance  of  the  Failan  to  Bead  Boftasod  Instniotions  to 
evidence  is  essential  to  a  recovery,  it  the  jury  furnishes  no  ground  for  corn- 
is  not  necessary  to  repeat  the  law  on  plaint.  Woeclcner  v.  Erie  Electric 
that  subject  in  subsequent  instructions.  Motor  Co.,  187  Pa.  St.  206. 
Decatur  Cereal  Mill  Co.  v,  Gogerty,  8.  (JaUfbrnia.  —  At  the  present  time, 
160  III.  197.  in  California,  the  court  need  not  state 

99§.    1.  St.  Louis,  etc.,  R.  Co.  v,  to  the  jury  that  it  refused  certain  in- 

Crabtree,  69  Aric.  134;  Mallen  v,  Wal-  structions  because  they  had  been  given 

dowsici,   203   111.   87;    Western   Union  in  other  instructions,  since  the   jury 

Tel  Co.  V,  Morris,  105  Fed.   Rep.  49,  can  take  into  its  room  only  (hose  in- 

44  C.  C.  A.  350  [all  citing  or  quoting  ii  structions  which  have  been  given,  and 

Encyc.  op  Pl.  and  Pr.  298];  Crawford  has  no  knowledge  of  those  which  have 

».  Slate,  117  Ga.  247;  Roberts  ir.  State,  been    refused.     People    v,    Barlhlem- 

114  Ga.  430;  Snowden  v.  Waterman,  man,  120  Cal.  7. 

105  Ga.  384;    Crosby  ••.   Ritchey,   56  4.  Stale  ».  Maher,  25  Nev.  465  |V»//iw' 

Neb  336;  Texas,  etc.,  R.  Co.  v.  Short,  11  Encyc.  of  Pl.  and  Pr.  300J;  Balti- 

(Tex  Civ.  App.  1900)  s8  S.  W.  Rep.  56;  more,  etc.,  R.  Co.  v.  Conoyer.  149  Ind. 

Chicago,  etc.,  R.  Co.  v.  Long,  26  Tex.  524:  Risk  v,  Ewing,  60  S  W.  Rep.  923, 

Civ.  App.  601.     But  see  Chriitensen  V.  22  Ky.   L.   Rep.    1485;  Evans-Snyder- 

Lambert,  67  N.  J.  L.  341.  Buell  Co.  v.  Turner.  143  Mo.  638;  State 

Hot  Undno  Bopotitioii.  —  There  is  no  v.  Douglas,  26  Nev.  196. 

undue  repetition  in  giving  an  instruc-  Where  Boquested  Instmotions  Are  Hot 

tion  applying  the  law  directly  to  the  In  the  Booord  it  cannot  be  assumed  that 

facts  although  the  same  principle  is  ihey   were    but    repetitions   of    those 

stated  generally  in  the  main   charge,  given.     Munster  v,  Benoliel,    (Supm. 

Andrews  v.  Jefferson  Cotton  Oil,  etc.,  Ct.  App.  T.)  33  Misc.  (N.  Y.)  586,  9  N. 

Co.,  (Tex.  Civ.  App.  1903)  74  S.  W.  Y.  An  not.  Cas.  190. 

Rep  342.  901.    1.  Pittsburg,  etc.,  R.  Co.  v, 

909.    1.  WhoA  BofoMl  Hot  Error.  —  Smith,  no  111.  App.  154:  Netcber  v. 

While  the   giving  of  special  instruc-  Bernstein,  no  III.  App.  484. 

tions  which  are  more  specific  than  the  309.    4.  Boyce  v.  Schroeder,  ti  Ind. 

general  charge  is  advised,  the  refusal  App.  28;  Udell  v.  Citizens'  St.  R.  Co., 

to  do  so,  when  such  general  charge  is  152  Ind.  507:  Siebrecht  v,  Hogan,  99 

sufficiently  plain  to  be  understood  by  Wis.  437;  Mauch  v.  Hartford,  zi2  Wis. 

persons  of  ordinary  comprehension,  is  40;  Gerrard  v.  La  Crosse  City  R.  Co.. 

not  reversible  error.    Buel  v.  State,  113  Wis.  258. 
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See  notes  i,  2,  3. 

Z7.  IvsTBVoTiira  Jtmou  to  Apflt  Fsbsoval  Kvowma 

TO  Pacts.  —  See  note  6. 

S#4.  Z7L  VBonro  oe  Cosxcnre  Jvbt  to  Aobxi  —  tiUI  j«dg«  b 

Ttfttd  with  largt  DiNration.  --  See  notes  2,  3. 
S#ff«  See  notes  2,  4,  5,  6. 

Bifanl  Proper.  —  Klatt  r.  N.  C.  Fos-  Bridge  Co.  9.  Olsea,  108  Fed.  Re^  535, 

ter   Lumber  Co.,  97  Wis.  641;  Kohler  47  C.  C.  A.  367. 

cr.  Wen  Side  R.  Co.  09  Wis.  33:  Goesel  M4.    %.  State  v.   FoseUer.  51  U. 

V.  Davis,  100  Wis.  678.  Aon.  1317. 

M3.     1.    Tar  bell    r.    Forbes,    177  An  InitriMtioii  TflBding  to  Pr«rataa 


Mass.  338.  AgTMBOBt  upon  a  proper  verdict  should 

8.  Udell  V.  Citizens'  St.  R.  Co.»  152  be  refused.  Holmes  v.  Stale,  136 
Ind.  507.  Ala.  80. 

Bo^Biiinf  Answon  to  Bo  ComlstOBt.  —  8.  Cowan  v.  Umbagog  Pulp  Co.,  91 
It  is  error  to  instruct  the  jury  that  its  Me.  26;  Territory  v.  Gonzales(N.  Mez. 
answers  to  particular  questions  of  fact  1902)  68  Pac.  Rep.  925. 
should  be  consistent  each  with  the  IHroetijigtho  JwytoHiMiiB  BiTwdkt 
other.  St.  Louis,  etc.,  R.  Co  v.  Bur-  is  not  ground  for  reversal  uolcso  it 
rows,  63  Kan.  89,  Coffey  ville  Vitrified  otherwise  appears  that  such  action  was 
Brick  Co.  v.  Zimmerman,  61  Kan.  750.    prejudicial.     Roach  v,  T.  J.  Moso  Tie 

5.  Schaidler  v.  Chicago,  etc.,  R.  Co.,    Co  ,  (Ky.  1902)  71  S.  W.  Rep.  a. 

102  Wis.  $64:  Ward  v.  Chicago,  etc.,        80ft.    8.  Brooks  v.  Barih,  9$  Mo. 

R.    Co.,    102    Wis.     215:    Rhyner    v.    App.  89. 

Menasha,   107  Wis.  201;  Byington  r.        4.  Compare  HoHand    r.    People.  30 

Merrill,  112  Wis.  211;  Cullen  v.   Han-    Colo.  94. 

isch,  114  Wis.  24;  Gutzman  v.  Clancy,        5.  But  see  State  v.  Fisher,  23  Moot. 

114  Wis.  589;  Patnode  V.  Westenhaver,     540;     Hodges    v.  O'Brien,    113    Wis. 

114  Wis.  460;  Lyon  v.  Grand  Rapids,    97. 

(Wis.  1904)  99  N.  W.  Rep.  31 1.  6.  Instnietlons  Approrod  on  TMaHodL 

6.  Initaaoos  of  lostmetimui  Ohnozioiia  —  An  instruction  10  the  effect  that  the 
to  Bnlo.  —  An  instruction  that  the  jur-  case  must  be  determined  by  some  jnry 
ors  may  consider  the  facts  an i  circum-  on  the  same  pleadings  and  evidence, 
stances  in  evidence  **  in  connection  and  that  a  disagreement  would  simply 
with  theirown  knowledge,  observation,  add  to  the  burden  of  the  successfiU 
and  experience  in  the  business  affairs  party,  is  not  error.  Delmonica  Hotel 
of  life  "  is  erroneous.    Chicago,   etc.,    Co.  r.  Smith,  112  Iowa  659. 

R.  Co.  V.  Krayenbuhl,  65  Neb.  889.  That  "  it  is  very  important  that  a 
Instancos  of  lastmotioiis  Hot  Obnoxious  verdict  should  be  arrived  at,  and  while 
to  Bnlo.  —  An  instruction  telling  the  you  have  been  out  (or  quite  a  long 
jurors  to  consider  the  evidence  "  in  while,  I  feel  that  it  is  the  duty  of  the 
the  light  of  the  knowledge  which  you  court  to  ask  you  to  retire  again  and 
have  obtained  as  men  of  affairs  '*  is  make  an  earnest  effort  00  the  part  of 
abstract,  and  does  no  more  than  tell  each  oneof  von  toarriveataTerdicl.*' 
the  jurors  to  do  what  they  could  not  State  9.  Olds,  106  Iowa  110. 
honestly  refrain  from  doing  —  that  is,  Requesting  the  jurors  to  agree  that 
to  use  I'heir  common  sense  and  expert-  evening  if  they  could,  and  in  case  they 
ence.  Gormley  v.  Hart  ray,  105  III.  did,  promising  to  discharge  them  that 
App.  625.  To  the  same  effect  see  Mor-  night,  and  to  allow  to  there  pay  for  the 
rison  v.  State,  42  Fla.  149;  Cincinnati,  next  day.  Wilson  v.  State,  X09  Teoo. 
etc.,  R.  Co    V.  Crrgor,  150  Ind.  625;    167. 

Renard  v.  Grande,  29  Ind.  App.  579.  That  the  judge  was  going  to  put  a 

It  has  been  held  not  to  constitute  stop  to  hung  juries,  and  force  them  to 
error  to  tell  the  jurors  that  they  were  agree.  Carlisle  v.  State,  (Tex.  Crim. 
not  restricted  to  the  testimony  of  wit-  1900)  56  S.  W.  Rep.  365. 
nes^f^s:  that  they  might  use  theirown  A  Mere  Inquiry  as  to  the  Heasom/er 
intelligence  and  experience  and  the  AViMifr^/ffr^#r/ is  not  prejudicial.  Raw- 
knowledge  which  they  brought  with  lings  v,  Anhen^er  Busch  Brewing  As- 
them  into  the  jury  room.    Lafayette    soc.,  (Neb.  1901)95  N.  W.Rcp.  79s, 
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306.  itotlBf  Tint  Jury  WIU  Be  Kqpt  <hit.  —  See  note  2. 

9%7.  XTII.  WiTHDBAWIVelVOOMPXTBVTBYIBBVCaBTlnTmirO- 

noKB  —  1.  Bfflcienoy  of  Aemedy.  —  See  note  i . 

508.  See  notes  i,  2. 

509.  8.  What  Instructions  Snfldent.  —  See  notes  6,  7. 

510.  3.  Heoessity  of  Objecting  to  Bvidenoo.  —  See  note  i.     See 

ako  Exceptions  and  Objections. 

lartnwtiani    Vst   Approrad   011   TUi  thirty  hours  after  they  hed  reported  a 

—  An  iostraction  hmving  a  tend-  failure  to  agree  is  not  error  in  the  ab- 

ency  to  make  the  jurors  feel  that  they  sence  of  anything  to  indicate  that  they 

must  give  away  their  honest  convic-  were  coerced  into  rendering  a  verdict, 

tions,  and  agree  with  the  majority,  is  Gilbert  v.  Com.,  (Ky.  x8^)  51  S.  W. 

erroneous.     People  t^.  Engle,  118  Mich.  Rep.  590. 

a87:  State  v.  Ivanhoe,  35  Oregon  150.  *  A  statement  by  the  judge,  **  I  do  not 

An  instruction   reflecting  upon  the  wish  to  force  yon  to  make  a  verdict. 

Intelligence  of  the  jurors  is  error.    State  but  I  will  stay  with  you  the  day,"  is 

V.  Tulip,  q  Kan.  App.  454.    See  also  not  error.    Jones  v.  State,  X17  Ga.  7x0. 

Twiss  V,  Lehigh  Valley  R.  Co.,  61  N.  A  direction  by  the  judge  on  Saturday 

Y.  App.  Div.  236;  Hagen  v.  New  York  that  if  the  jurors  fail  to  agree  before 

Cent.,  etc.,  R.  Co.,  79  N.  Y.  App.  Div.  he  goes  home  they  shall  seal  their  ver- 

519.  diet,  go  to  their  homes,  and  return  to 

906.    S.  A  Mlg«  Bss  Vo  Right  to  court   on    Monday,  is   not   coercive, 

allude  to  the  length  of  time  the  jurors  Stevenson  ».  Detroit,  etc.,  R.  Co.,  118 

are  to  be  kept  together  if  they  fail  to  Mich.  651. 

agree.    De  Jarnette  v.  Cox,  128  Ala.  Where  the  trial  judge  said  to  the 

518  jury:    "  Gentlemen,  this  court  will  be 

Instrnetloiis   Uld   to   Be  OoereiTe.  —  in  session  another  week,  and  yon  will 

Instructing  the  jurors  that  they  will  be  have  ample  time  to  consider  this  case,*' 

kept  out  for  three  days,  and  will  re-  it  was  held  that  no  error  appeared, 

ceive  but  one  meal  a  day,  amounts  to  Brady  v.  State,  (Tex.  Crim.  1909)  74  S. 

coercion.     Fairbanks    v,   Weeber,    15  W.  Rep.  771. 

Colo.  App.  268.  907.    1.  Fox  worth  v.  Brown,   120 

It  is  reversible  error  to  say  to  the  Ala.   59;  Osborne  v.  Ringland,  (Iowa 

jury:    '*  I  can't  think  of  discharging  1904)  98  N.  W.  Rep.  1x6;  Anderson  v, 

you,  even  if  yon  have  to  remain  there  Union  Terminal  R.  Co.,  161  Mo.  411; 

for  weeks  in  the  jury  room."     Miller  Price  v.  Wood,  9  N.  Mex.  397;  Brooks 

r.  Miller,  187  Pa.  St.  572.  r.  Baizley.  7  Del.  Co.  Rep.  (Pa.)  529; 

Xastrufltleas  Seld  Vet  to  ABunmt  to  Wingo  v.  State,  (Tex.  Crim.  1903)  75 

I^^roper  Coordon.  —  A    statement   by  S  W.  Rep.  29:  Stevens  v,  Sute,  (Tex. 

the  court  that  it  would  receive  the  ver-  Crim.  1899)  49  S.  W.  Rep.  X05. 

diet  if  agreed  upon  at  any  time  before  8M.    1.  Chesapeake,  etc.,  R.  Co.  v. 

ten  o'clock  on  that  day,  and  if  not,  the  Rodgers,  100  Va.  324. 

jurors  would  be  required  to   remain  S.  Drury  v.  Territory,  9  Okla.  398, 

together  till  the  court  opened  on  the  citing  xi  Ewcyc.  op  Pl.  and  Pk.  307-3 ti. 

following  day,  was  held  not  to  amount  909.    6.  Bess  v.   Com.,   77  S.   W. 

to  coercion.     Williams  v.  State,  (Neb.  Rep.  349,  25  Ky.  L.  Rep.  1091,  holding 

IQ03)  95  N.  W.  Rep.  1014.    To  the  same  that  the  court  should  even  go  so  far  as 

effect  see  Territory  v,  McGinnis,  10  N.  to  name  the  witnesses  from  whom  the 

Mex.  269;  Dartigton  v,  Allegheny  City,  illegal  testimony  was  elicited. 

189  Pa.  St.  202.  7.  Instaneo  of  Insuilleliiit  iBstraetlon. 

The  mere  fact  that  the  jurors  have  —  It  is  error  for  the  court  to  submit  the 

been  kept  together  for  an  unusually  whole  evidence  to  the  jurors  and  then 

long  time  is  not  ground  for  disturbing  direct  them  that  if  they  find  part  of  it 

the  verdict  where  it  appears  that  the  to  be  rubbish,  they  may  disregard  it. 

agreement  was  deliberate  and  volun-  Colby  tr.  Portman,  115  Mich.  95. 

tary.     Russell  r.  State,  (Neb.  1902)  92  S10.    1.  McVey  r.  Barker,  92  Mo. 

N.  W.  Rep.  751;  lahnker.  State,  (Neb.  App.  408;  State  v.  McDaniel,  39  Ore- 

1903)94(1.  W.  Rep.  158.  gon  161:    Boston  Marine  Ins,  Co.  r. 

ke^ng  the  jurors  together  less  than  Scales,  loi  Tenn.  628. 
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510.  4.  HeoMtity  of  Bequeiting  Lurtmotioiia.  —  See  notes  3,  5. 

511.  XTm  Oavtiovakt  Ivbtevotiovs — 1.  Ai  to  Credibility 

of  Witnenet  —  a.  In  General.  —  See  note  3. 

513.  See  note  i. 

*.  Impeached  Witnesses.  —  See  notes  2,  3,  5. 

SIS.  See  notes  i,  4,  7,  8. 

514.  See  notes  2,  3,  4. 

SM*    8.  Wilson  v.  State,  41  Tex.  8.  Osborn  r.  Slate»   125    Ala.    xo6; 

Crim.  115.  Jacksoa  v.  State,  136  Ala.  22. 

ft.  Barnett  v.  Farmers'  Mut.  F.  Ins.  An  instruction  the  effect  of  which  is 

Co..  115  Mich.  247;  Woolsey  v.  Ellen-  to  treat  the  defendant  as  a  witness 

ville,  155  N.  Y.  573;  Lafferty  v.  Third  already   impeached,  and  to  lead  the 

Are.  R.  Co.,  85  N.  Y.  App.  1)17.  592.  jury  to  think  that  he  should  be  cor- 

Wilhdrawiag  Svidanoa  OthitrwiM  tlian  roborated  in  order  to  be  believed,  is 

\ff  Iiyoaedon.  —  To  the  same  effect  as  erroneous.    State  v.  Hunter,  iiS  Iowa 

Russell  V.  Nail,  79  Tex.  664,  stated  in  686. 

the    original    note,  see    Matthews  v.  5.  Sanders  v.  State,  134  Ala.  74;  Pea- 
Missouri  Pac.  R.  Co.,  142  Mo.  645.  den  v.  State,  (Fia.  1903)  35  So.  Rep. 

311.    8.  Hale  Elevator  Co.  v.  Hale.  204. 

20X  111.  131;  Parkins  v.  Missouri  Pac.  313.    1.  Berliner  v.  Travelers  Ins. 

R.  Co.,  (Neb.  1003)  93  N.  W.  Rep.  197.  Co.,  121  Cal.  45T. 

VaoontradiotM  Tsstimoay.  —  Davis  v.  Xnstnutioa   that  Partj  Bevad.  —  An 

Cobleos,   12    App.  Cas.    (D.    C.)    51;  instruction  that  *' a  party  presenting  a 

Schwamb  Lumber  Co.  V.  Schaar.  94  111.  witness  is  bound  by  the  testimony  of 

App.  544;  Galveston,  etc.,  R.  Co.  v.  such  witness,  even  though  it  be  un- 

Davis,  4  Tez.  Civ.  App.  468.    But  see  favorable  to  his  side  of  the  case,"  is 

Anderson,  etc.,  Distilleries  Co.  V.  Hair,  erroneous.       Denver    r.     Myers,    63 

103  Ky.  196.  Neb.  107. 

319*    1.  Barlow  Bros.  Co.  v.  Par-  4.  Southern  R.  Co.  v.  O'Bryan.  119 

sons.  73  Conn.  696;  Pardridge  v.  Cut*  Ga.  147. 

ler,  104  III.  App.  80;  Strong  v.  State,  7.  See  Tarbell  v,  Forbes,  177  Mass. 

61  Neb.  35;  Howell  v.  State,  61  Neb.  238;  Dean  v.  State,  (Tez.  Crim.  1903) 

391;  Smith  V,  Lehigh  Valley  R.  Co.,  77  S.  W.  Rep.  8g^. 

170  N.  Y.  394;  State  r.  Taylor.  57  S.  8.  Johnson  v.  Johnson,  187  III.  86. 

Car.  483;  State  v,  Allen,  45  W.  Va.  65.  314.     8.    See  Owens  v.  State,  80 

For  tlis  Coartto  CompUmmit  a  Witaoss  Miss  499. 

is  error.    Alexander  v.  Bute,  1 14  Ga.  Sspatatioa  for  Trath  and  Tscadty.  — 

266.  Where  there  is  proof  upon  which  to 

Tte  Crart  flhtald  Vet  Claailflf  tha  Wit-  predicate  it.  it  is  proper  to  instruct  that 

Bssssi  and  give  lo  the  jury  the  experi-  if  the  reputation  of  the  defendant  for 

ence  of  the  court  in  respect  to  such  a  truth  and  veracity  is  bad,  that  fact  may 

class.    State  v.  Tuttle,  67  Ohio  St.  440.  be  considered  by  the  jury  in  weighing 

OMTviot  WitassNi.  —  It  is  not  error  to  his  testimony.    La  Fevre  v.  Du  Brule, 

instruct  that  the  jury  should  not  arbi-  71  III.  App.  263. 

trarily  reject  the  testimony  of  convict  8.  Bass  v.  State,  X03  Ga.  227;' Joiner 

witnesses  simply  because  they  are  con-  v.  State,  105  Ga.  646:  Freeman  v.  Slate, 

victs.    People  v.Putman,  129  Cal.  258.  112  Ga.  48;  Louisville,  etc.,  R.  Co.  f. 

8.  Aspy  V,  Botkins,  160    Ind.    170.  Thompson,   113  Ga.  983;  Downing  v. 

See  also  Higgins  v.  Wren,  79  Minn.  State,  114  Ga.  30;  Levan  v.  State,  114 

462.    And  to  the  same  effect  as  People  Ga.  258;  Robinson  r.  State,  114  Ga. 

V,  Hare,  57  Mich.  506,  stated  in  the  445;  Boynton  v.   State.   115  Ga.  587; 

origina.  note,  see  Rambo  v.  State,  134  Hatcher  v.  State,  116  (>a.  6x7:  Hodge 

Ala.  71;  Huntingburgh  v.  First,  22  Ind.  v.  Siate,  xi6  Ga.  929;  Watson  r.  Sute, 

App.  66.  118  Ga.  83;  American  Telephone,  etc.. 

An  instruction  that  there  is  no  evi-  Co.  v.  Kersh,  27  Tex.  Civ.  App*  127. 

d.'nce  in  any  way  impeaching  a  certain  4.  See  Harrell  v.  State,  39  Tex.  Crim. 

witness  Is  upon  a  question  of  fact,  and  204. 

14  erroneous.    Berliner   v.  Travelers  Batioa  fnr  Bala.— Such  a  charge  is 

Ins.  0>.,  121  Cal.  451.  bad  as  argumentative  and  as  singling 
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Sia,  c.  Interest,  Relationship,  Etc.— (i)  In  Gemr^L — 

See  notes  2,  6. 

(2)  Instructions  tliat  Jury  "  May "  Take  This  into  Con- 
sideration,  —  See  note  8. 

516,  Vot  Violation  of  Bnlo  Ag»init  aiagUag  Ont  WitaoM.  —  See  notes 
I,  2.  . 

51 7.  (3)  Instructions  that  Jury  "  Should''  Take  This  into  Con- 
sideration  —  (a)  Jnzitdietioiu  Whoro  Praotioo  ApproTod.  —  See  note  I. 

out  a  fact  on  which  particular  stress  is  Wis.  627;  Kavanaogh  v.  Wausau,  (Wis. 

laid.    O'Neal  v.  Curry,  134  Ala.  216.  1904)  98  N.  W.  Rep.  550. 

31ft.    8.    Palmer    v.    State,    (Neb.  ]>«fendaat   Batitltd  to  Insbmotioa. -* 

1903)  97  N.  W.  Rep.  235.  Under  the  Illinois   statute  admiiung 

It  Is  Error  to  SsAiso  such  an  instruc-  interested  parties  to  testify  and  declar- 

tion.     McVay  v.  State,  (Miss.  1900)  26  ing  that  the  interest  of  a  witness  may 

So.  Rep.  947.  be  shown  for  the  purpose  of  affecting 

*  6.  Comparo  Stevens  v.  State,  138  Ala.  the  credibility  of  such  witness,    the 

71;  People  V,  Winters,   125  Cal.  325;  defendant  is  entitled  to  have  the  jury 

Lang  V,  State,  42  Fla.  595.  so  instructed.    Chicago,  etc,  R.  Co. 

8.  Territory  v.  Taylor,  (N.  Mex.  1903)  v,  Spurney,  69  111.  App.  549;  Wabash 

71  Pac.  Rep.  489,  quoting  11  Encyc.  of  R.  Co.  v.  Jensen,  99  111.  App.  312. 

Pl.  and  Pr.  315.    See  also  the  follow-  Bofosal  Is  Error.—  The  refusal  of  a 

ing  cases:  requested  charge  on  this  point  is  error. 

Alabama.  —  Smith  v.  State,  T18  Ala.  Lancashire  ins.  Co.  v.  Stanley,  70  Ark. 

117.  i;  Schlesinger  v.  Rogers,  80  111.  App. 

Arkansas,  —  Blair  v.  State,  69  Ark.  420;  West  Chicago  St.  R.  Co.  v.  Dough- 

55S.  erty,  170  111.  379;  Becker  v.  Wuarms, 

Arizona.  —  Halderman  v.  Territory,  72  N.  Y.  App.  Div.  196. 

(Ariz.  1900)  60  Pac.  Rep.  876.  316.    1.    Stevens  v,   Leonard,   154 

California.  —  People  v.  Amaya,  134  Ind.  67:  Keesier  v.  State,  154  Ind.  242; 

Cal.  531.  Kavanaugh  v,  Wausau,  (Wis.  1904)  98 

Illinois,  —  Henry  v.  People,  198  HI.  N.  M.  Rep.  550. 

162;  Gou  V.  People,  187  III.  249.  8.  Dixon  v.  Scott,  81  111.  App.  368; 

Indiana.  —  State   v.   Carey,  23   Ind.  Arnold  v.  Pucher,  83  III.  App.    182; 

App.  378;  Mendenhall  v,  Stewart,  18  Zapel  v.  Ennis,  104  111.  App.  175;  Har- 

Ind.  App.  262;  Keesier  v.  State,  154  riott  v,  Holmes,  77  Minn.  245;  Tomp- 

Ind.  242.  kins  v.  Pacific  Mut.  L.  Ins.  Co.,  53  W. 

Iowa,  —  State    v.    Ryan,    113    Iowa  Va.  479.    See  also  Knowles  v.  State, 

536.  (Tex.  Crim.  1902)  72  S.  W.  Rep.  398. 

Louisiana.  —  State  v.  Wiggins,  50  La.  Whin  Hot  Error.  —  The  mere  fact  that 

Ann.  330.  the  court  names  the  accused  in  an  in- 

Michigan.  —  People  v.  Rich,  (Mich,  struction  as  to  the  credibility  of  wit- 

1903)  94  N.  W.   Rep.  375,  10  Detroit  nesses  will  not  render  it  erroneous. 

Leg.  N.  87.  Territory  v,  Gonzales,  (N.  Mex.  1902) 

Minnesota.  —  State  v.  Ames,  90  Minn.  68  Pac.  Rep.  925. 

183.  31T.    1.  State   v.  Fisher,  162    Mo. 

Missouri.  —  State  v.  Napper,  141  Mo.  169;    State  v.  Dotson,  26  Mont.  305; 

401;  Slate  V.  Adair,  160  Mo.  391;  State  Rhea  v.  U.  S.,  6  Okla.  249. 

z'.  Miller,  159  Mo.  113.  Testimony  of  Agoati  or  Eatployin.— 

Nebraska,  —  Philamalee  v.  State,  58  Compare  Central  of  Georgia  R.  Co.  v. 

Neb.  320;  Chczem  v.  State,  56  Neb.  Bernstein,   113  Ga.  175;  Norfolk,  etc., 

496:  Keating  v.  State,  (Neb.  1903)  93  R.  Co.  v.  Poole,  100  Va.  148,  4  Va. 

N.  W.  Rep.  980;  Van  Buren  v.  State.  Supm.  Ct.  42. 

63  Neb.  453.  In   an  action  on    a    life  insurance 

Ulah,  —  State  v.  Morgan,  (Utah  1903)  policy  it  was  held  to  be  proper  to  in. 

74  Pac.  Rep.  526.  struct  the  jury  to  scan  closely  the  evi- 

IVashington.  —  State  v,  Melvern,  32  dence  of  the  defendants*  inspectors. 

Wash.  7;  State  v.  Hoshor,  26  Wash.  Fidelity  Mut.  L.  Assoc,  v.  Jeffords,  X07 

643.  Fed.  Rep.  402,  46  C.  C.  A.  377. 

Wisconsin,  —  Emery    v.    State,    loi  Testimony  of  DitoetiTO.  —  It  is  proper 
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SIS.  (%)  JvMMm*  WfeM  FratHw  Ow !■«■■■  —  See  note  i. 
SI*.  (4)  Instructions    Tending  to  Discredit    Witness.  —  Sec 
note  2. 
S9#.  See  notes  i,  4,  /«  8. 

S91.  T«rt  M  t»  CMfUlilf  if  imttii  Mi  SWatmMi  WH S«c 

!»■•.  —  See  notes  4,  5. 

S9S.  (5)  Unsworn  Statement  of  Accused.  —  See  note  2. 

rf.  Manner  in  Testifying,  Bias,  Etc  —  See  notes  3. 4. 

lor  the  eonn  to  ioscract  the  jnry  to  fog  that  it  was  enor  to  chaise  that  it 

tcratintee  doeely  the  testimony  of  any  was  the  duty  of  the  jury  to  bclieTe  the 

one  who  acted  as  a  detective  or  spotter,  witness  who  had  the  least  inducement 

and  wlio  may  have  had  a  motive  in  to  swear  falsely,  and  the  best  means 

testifying  as  he  did.    State  9.  Shew,  8  of  Icoowing  the  facts  abont  which  lie 

Kan.  App.  679;  Sute  v.  FuUerton.  90  testified.    To  the  same  effect  see  Sow b- 

Mo.  App.  411;  Sandage  9.  Sute,  61  era  Mat.    Ins.  Co.  v.    Hndsoo,    111 

Neb.  S40;  Frudie  v.  Sute.  (Neb.  1902)  Ga.  434. 

qs  N.  W.  Rep.  3JD;  EverM>n  v,  Sute,  SSI.   4.  Gmr^ofv  Peofde  v.  McArron, 

(Neb.  1903)  95  N.  W.  Rep.  394;  Kasie-  X2i  Mich.  i. 

ner  v.  State,  $8  Neb.  767.  ••  People  v.  HQtel,  131  Cal.  577.    To 

SIS.    i.  Snls  in  Indiaan.  —  To  the  the  same  effect  see   Tardy   v.   State, 

same  effect  as  Uoroh  v.  State,  X05  lod.  (Tes.  Crim.  1904)  78  S.  W.  Rep.  IC76. 

118.  suted  in  the  original  note,  see  See  also  Clarlc  v.  State,  (Tex.  Crim. 

Pennsylvania  Co.  v.  Hunsley,  23  Ind.  X900)  59  S.  W.  Rep.  887.    Bat  see  Sute 

App.  37-    To  the  same  effect  as  Ander*  r.  Ulsemer,  24  Wash.  657. 

son  V,  Sute,  X04  Ind.  467.  suted  in  the  Onrtn.  —  In  Sute  v.  McDowell,  IS9 

original  note,  see  Mcintosh  r.  State,  N.  Car.  523,  it  was  held  to  be  error  for 

X51  Ind.  251.    And  for  tlie  rale  as  said  the  coart,  when  charging  on  the  sol»- 

to  be  finally  settled,  see  Fifer  v.  Ritter,  ject  of  interest,  to  fail  to  charge  thai  if 

159  Ind.  8,  fplhvnng  Deal  v.  Sute,  140  the  jnry  found  the  witness  to  be  ciedi- 

Ind.  354,  suted  in  the  original  note,  bie,  and  to  have  sworn  the  tmth,  his 

and  expressly  disapproving  Unrah  1/.  testimony  should  have  the  same  weight 

Sute,  X05  Ind.  118,  and  other  cases  as  if  he  was  not  interested.    See  also 

holding  the  same  doctrine.  Sute  v.  Graham,  133  N.  Car.  645. 

SIS.    t.  Alexanders.  Sute,  114  Ga.  SSS.    S.  Teasley  9.  Sute,  X05  Ga. 

266;  Sute  9.  Tntfle,  67  Ohio  St.  440.  842. 

See  alio  People  v,  Goodrode,  (Mich  8.  Chexem   v.  State,  56   Neb.  ^; 

1903)  94  N.  W.  Rep.  14.  Horton  v.  Com.,  99  Va.   848,  3  Va. 

SSS.    i.  Osatradletify  lUtsmsnts  by  Snpm.  Ct.  235;    Suu  v.  Hoshor,  96 

Aseostd.  — See  Tarbell  v,  Forbes,  X77  Wash.  643. 

MaBS  238.  lastaafits.  —  It  is  proper  to  Instruct 

Osatndlstsry  Itstsmsati  by  Wltatm.  that  the  jnry  may  consider  the  "  ap- 

—  A  requested  instraciion  that  if  a  cer-  pearance  *'  of  the  witness  on  the  stand, 

tain  named  witness  testified  at  a  former  but  the  nse  of  the  word  *'  personal  *' 

trial  with   reference  to  any  material  before  **  appearance  "  is  not  approved, 

matter  at  variaoce  with  his  testimony  Georgia  Home  Ins.  Co.  v.  Campbell, 

on  this  trial,  such  fact  tended  to  im-  102  Ga.  106. 

peach  him,   and   nnless  he  was  cor-  A  requested  instruction  that  the  jury 

roborated  the  jnry  might  disregard  his  *'  should  "  uke  into  consideration  the 

entire  testimony,  was  properly  refused,  conduct  and  demeanor  of  the  witnesses 

Matthews  v.  Grander,  196  III.  164.  while  testifying  is  properly  refused. 

4.  TistiaoBy  of  PklatlK  —  It  is  proper  Heenan  v.  Howard.  8x  III.  App.  629. 

to  refuse  a  request  to  charge  that  the  It  is  not  the  province  of  the  court  to 

testimony  of  the  platnriff  may  be  dis-  instruct  the  jury  to    give    but  little 

regarded,  inasmach  as  he  is  an  in-  weight  to  the  testimony  of  a  witness 

terested  witness.  Irwin  v.  Metropolitan  because  of  his  ill  will.    Norwood  s. 

St.  R.  Co.«  (Supm.  Ct.  App.  T.) 25  Misc.  State,  118  Ala.  134. 

(N.  Y.)  T87,  28  Civ.  Pro.  (N.  Y.)  196.  4.  Rsftoal  of  a  requested  chaiye  to 

7.  Boice  V.  Palmer,  55  Neb.  389.  consider  demeanor,  etc..  Is  error.     Lan- 

fi.  Hudson  V.  Best,  104  Ga.  131,  hold-  cashire  Ins.  Co.  r.  Stanley,  70  Ark.  i. 
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S94»  See  note  i« 

e.  Accomplice   Testimony  —  (i)  Introductory  State- 
tnent.  —  See  note  5.  ^ 

S95.  See  note  i. 

(2)  Instructing  fury  to  View  with  Caution  —  (»)  Prapritiy 
«r  lo  iBftnMtiiig.  —  See  note  2. 

(b)  KaoMiity  of  lo  Instnutiag.  —  See  note  5. 

bee  notes  i,  3. 

VotUif  to  Ihow  WitBOM  Aooomplioo.  —  See  note  4. 

597.  (3)  Advising  Acquittal  Where  Testimony  Is  Uncorrobo* 
rated —  (a)  In  etnond.  —  See  note  i. 

(b)  Vndor  tutntot  MaUng  Oorroboratioa  Jaotwary  to  OoiiTietiaB.  — 
See  note  4. 

598.  WbotiMT  or  Vot  It  Ii  VooMuury  80  to  Ohorgo  Ib  AbMDOO  of  EoqpMt  — 
See  note  3. 

599.  (4)  Instructions  as  to  Who  Are  Accomplices.  —  See  notes 

3.4,5. 

SM.    1.  Blair  v.  Siate,  69  Ark.  558.  4.  Boflniiig   CorroboratiBff   TaotlaoBj. 

f.  Shiver  r.  State,  41  Fla.  630.  —  To  the  contrary  effect  see  State  v, 

Tirtaioo  of  lapropor  Inatruotloa.  ~  A  Sprague,  149  Mo.  409;  State  v.  McLain, 

requested  instrQLtion   that  the  defend-  159  Mo.  340.    See  also  dictum  in  Still 

ant  could  not  be  convicted  unless  the  v.  State,  (Tex.  Crim.  1899)  50  S.  W. 

testimony  of  an  accomplice   was  be-  Rep.  355. 

lieved,  was  held  to  have  been  properly  What   Corroboration  Sufleloiit.  —  The 

refused,  both  as  misleading    and    as  jury  should  be   instructed  that  it  is 

fiagliog  out  testimony  of  a  particular  necessary    that    accomplices    be    cor- 

wiiness.     People  v.  Weisenberger,  73  roborated  as  to  the  commission  of  the 

N.  Y.  App.  Div.  428.  Clime,  as  well  as  to  the  defendant's 

SM*    1.  State  r.  Oe  Hart,  109  La.  connection    therewith.      Truelove    cr. 

570.  State,  (Tex.  Crim.  1903)  71  S.  W.  Rep. 

t.  Myers  v.  State,  43  Fla.  500;  Shiver  601. 

V.  State,  41  Fla.  630;  Melton  v.  State,  Instniettoa  on  Woight  of  B^idonoo.  — 

116  Ga.  582:  State  v.Tobie.  141  Mo.  547.  An   instruction  that  the  jury  cannot 

AltlionglitlioTblof  IsVotanAeoomplloo  convict  upon  the  testimony  of  an  ac- 

of  one  Indicted  for  receiving    stolen  complice  unless  cotroborated  by  other 

goods,  it  is  proper  for  the  court  to  cau-  evidence  has  been  held  lo  be  on  the 

tion  the  jury  to  observe  care  in  consid-  weight  of  evidence  as  suggesting  the 

ering  his  testimony.  Statev.  Rachman,  truth  of  the  accomplice's    testimony. 

68  N.  j.  L.  130.  Tones  v.  Sute,  (Tex.  Crim.  1903)  72  S. 

6.  Anthony  v.  State,  (Fla.  1902)  32  W.  Rep.  845.    See  also  Lott  v.  State, 

So.  Rep.  8x8.  71  Ark.  470;  People  v,  Riley,  [Snpm. 


1,  See  State  v.  Meysenburg,  Ct.  Spec.  T.)  25  Misc.  (N.  Y.)  45. 
171   Mo.  x;  Wilson  v.  State,  41  Tex.        338.    8.  Brooks  v.  Sute,  (Tex.  Ciim. 

Crim.  XX5.  1900)  56  S.  W.  Rep.  924. 

S,  State  V.Smith,  106  Iowa  701;  State        399.    8.  Clay    v.    State,    40   Tex. 

V.  De  Hart,  109  La.  570.  Crim.  556;  Preston  v.  Slate,  4X  Tex. 

4.  Walker  r.  State,  118  Ga.  34:  Par-  Crim.  300;    Lightfoot  v.  State,  (Tex. 

ker  V.  State,  40  Tex.  Crim.  119;    Bell  Crim.  1904)  78  S   W.  Rep.  1075;  Mc- 

9.  State,  (Tex.  Crim.  1900)  56  S.  W.  Alister  v.  State.  (Tex    Crim.   1903)  76 

Rep.  913;  Stanley  v.  State,  (Tex.  Crim.  S  W.  Rep.  760.     Compart  Still  v.  State, 

1903)74  S.  W.  Rep.  330;  Reyna  f/.  State,  (Tex.  Crim.  1899)  50  S.  W.  Rep.  355, 

(Tex.  Crim.  1903)  75  S    W.  Rep.  25;  wherein  it  was  held  that  it  is  not  error 

Tohnson  v.  State,  (Tex.  Crim.  1903)  77  for  the  court  to  instruct  the  jury  that 

S.  W.  Rep.  15.  a  certain  witness  is  an  accomplice. 

337*     1.  Bfpotition   of  Instmotions       Impropor  Aisnm|flion. —  It  is  improper 

VnnooMMury.  —  Padron  v.  State,  41  Tex.  to  charge  that  a  witness  is  an  accom- 

Crim.  548.  piice  on  his  own  testimony,  since  it 
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»»•.  /.  Expert  Witnesses  —  (i)  Wei^t  to  Me  Gtven  Tes- 

timony.  —  See  note  i. 

(2)  Instructions   Disparaging    Testimony.  —  Sec   notes 

2,3j4.  5- 

SSI.  (3)  Instructions  Giving  Undue  Weight  to  Testimony.  — 
See  notes  i,  2. 

SS9«  AppUofttion  of  fluBo  BalM  at  with  Other  BTidonat.  —  See  note  2. 
(4)  Other  Instructions,  —  See  note  3. 

SSS.  g.  Admissions  and  Confessions  —  (i)  Instructions  as 
to  Admissions  of  Record.  —  See  note  2. 

(2)  View  that  Court  Should  Not  Caution  Against,  —  See 
note  3. 

SS4.  See  notes  2,  3. 

(3)  View  that  Court  May  Caution  Against.  — See  note  i. 


assumes  the  trath  of  such  testimony.  4.  People  v.  Ferraro,  161  N.  Y.  365. 

Bell  V.  Stale,  39  Tex.  Crim.  677.  5.  Nelson  v,  McLeliao,  31  Wash.  ao8. 

399.    4.    See  Wilkerson    v.    State.  331.    1.   See  Merritt  v.  State,  107 

(Tex.  Crim.  1899)  57  S.  W.  Rep.  956;  Ga.  675;  Wall  v.  State,  iia  Ga.  336. 

Winfield  cr.  State,  (Tex.  Crim.  1903)  72  %.   See  Johnson  v,   Kahn,    97    Mo. 

S.  W.  Rep.  182.  App.  628. 

Vnloss  It  Is  Placed  Bsyond  (Javil  or  333.    8.  See  Ward  r.  Brown,  53  W. 

Qvostion,  or  is  an  admitted  fact,  that  a  Va.  227. 

witness  is  an  accomplice,  it  is  improper  3.  An  instruction  that  the  value  of 

to  charge  that   he  is  such.     Rios  v.  the  testimony  of  expert  witnesses  de- 

Siate,  (Tex.  Crim.  1898)  48  S.  W.  Rep.  pends  largely  upon  the  truth  or  falsity 

505.  of  the  facts  given  to  them,  and  upon 

6.    Ransom    v.   State,   (Tex.    Crim.  which  their  opinion  is  founded,  Is  not 

1899)  49  S.  W.  Rep.  582;  Thomas  v,  prejudicial,  although   it  is   merely  a 

State,  (Tex.  Crim.  1903)  73  S.  W.  Rep.  truism   and   ought  not  to  be   given. 

1045.    See  also  Winfield  v.  State,  (Tex.  People  v.  Methever,  132  Cal.  326. 

Crim.  1903)  72  S.  W.  Rep.  182.  333.    8.  Galveston,  etc.,  R.  Co.  v. 

330*    1.  Cosgrove  v.   Burton,  (Mo.  Lynes,  fTex.  Civ.  App.  T901)  65  S.  W. 

App.  1904)  78  S.  W.  Rep.  667;  Siate  v.  Rep.  11 19  \citing  11  Encyc  of  Pl.  and 

Darrah,  152  Mo.  522;  State  v.  Johnson,  Pr.  333];   Lee  v.  O'Quin,  103  Ga.  355. 

66  S.  Car.  23.  3.  Slate  r.  Simas,  25  Nev.  447  {citing 

But  an  instruction  calculated  to  in.  11  Encyc.  op  Pl.  and  Pr.  333,  334,  and 

duce  in  the  mind  of  the  jury  the  belief  notes] ;  Keith  r.  State,   157  Ind.  376; 

that  they  might  wholly  disregard  the  State  v.  Cannon,  52  S.  Car.  452;  Horn 

expert  evidence,  if  it  did  not  coincide  v.  State,  (Wyo.  1903)  73  Pac.  Rep.  705. 

with  their  own  opinion,  is  erroneous.  334.      2.    People  v,   Wardrip,    141 

Coleman  v,  Adair,  75  Miss.  660.  Cal.  229. 

8.  State  V.   Raihbun,  74  Conn.   524;  3.  See  also  Baker  cr.  Borello,  136  Cal. 

Coleman  v.  Adair,  75  Miss.  660;  Gus-  160. 

tafsonz/.  Seattle  Traction  Co.,  28  Wash.  335.    1.  Hart  v.  New  Haven,  130 

227.     But  see  People  v.  Barthleman,  Mich.  181, 8  Detroit  Leg.  N.  1175;  State 

120  Cal.  7.  V.  Elanna,  35  Oregon  195;    Emery  r. 

3.  Matter  of  Blake,    136    Cal.    306;  State,  loi  Wis.  627.    See  also  Baraett 

Davis  V,  Lambert,  (Neb.  1903)  95  N.  W.  v.  People,  204  111.  208. 

Rep.  592.    See  also  Hayden  v.  Freder-  Keoessity  of  Corroboration.  —  A  failure 

ickson,  59  Neb.  141.  to  inform  the  jury  that  an  ancotrotx)- 

**  If  ere  Thoory  and  Spooulation."  —  An  rated  confession  is  not  of  itself  sulB- 

instruction  characterizing  expert  testi-  cient  in  law  to  warrant  a  conviction  is 

mony  as  *' made  up  largely  of  mere  ground  for  a  new  trial.    Lucas  v.  State, 

theory  and  speculation,  and  which  sug-  no  Ga.  756;   Hayn^s  r.  State,  (Miss, 

gests  mere  possibilities,*'  is  properly  1900)  27  So.  Rep.  601.    To  the  same 

refused.    Long ».  Travellers' Ins.  Co.,  effect    see    People   ».    McArroo,    wi 

113  Iowa  259.  Mich.  i. 
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(4)  Instructions  Giving  Undue  Weight  To. — See  notes  3, 4. 

556,  (5)  Miscellaneous.  —  See  notes  4,  6. 

If  B?ldtBM  PnttAtt  Two  ThMiltt.  —  See  note  lo. 
Vadlut  to  COiargo.  —  See  note  1 1. 

557.  h.  Instructions  ON  Maxim  •' Falsus  IN  UNO,  Falsus 
IN  Omnibus  "  —  (2)  Instructing  that  Jury  ''May ' '  Disregard Evi^ 
dence  Proper,  —  See  notes  I,  3,  4. 

S38.  (3)  Instructing  that  Jury  "  Should''  Disregard  Evidence 
Improper.  —  See  note  2. 

339.  (4)  Instructing  that  Jury  ''May''  or  "Should"  Dis^ 
regard  Evidence  unless  Corroborated.  —  See  note  3. 

340.  See  notes  i,  2. 

33ft.    S.  ImtoaoM.  —  The  coart  has  After  a  coafesoioa  hat  been  admitted 

no  right  to  instruct  the  jury  to  convict  in  evidence,  the  defendant  has  a  right 

the  defendant  on  his  confession  alone,  to  have  the  jurors  told  that  they  may 

McVeigh  v.  State,  43  Tex.  Crim.  17.  consider  the  circumstances  under  which 

In  Calvin  v.  State,  118  Ga.  73,  it  was  it  was  obtained,  in  the  exercise  of  their 

beli  to  be  eiror  to  instruct  that  *'  when  exclusive  prerogative  of  determining 

a  confession  is  made  and  stated  to  the  the  credibility  of  the  evidence.    State 

I'ury  by  a  credible  witness,  it  is  of  the  v,  Brennan,  164  Mo.  487. 

iighest  order  of  testimony.'*  337.    1.  McClellan  v.  State,  117  Ala. 

4.  Phoenix  Ins.  Co.  v.  Gray,  113  Ga.  140;  Jacltson  v.   State,   136    Ala.   22; 

424,  quoting  ii   Encyc.  OP    PL.    AND  People  r.  Winters,  125  Cal.  325;  People 

pR.  335.  t'.  Arlington,  131  Cal.  231;  Wilson  cr. 

That  Adfldssiomi  Are  to  Be  Taken  as  Coulter,  29  N.  Y.  App.  Div.  85;  Sute 

Tms.  —  See    Campbell    v.    Sianberry,  v.  Adair,  160  Mo.  391. 

(Mo.  App.  1903)  78  S.  W.  Rep.  292.  Bight  to  Bigoet  All  Testiaony.  — -  It  is 

That  the  8tato  Is  Bomid  by  Admissions  error  to  omit  to  inform  the  jurors  that 

introduced  in  evidence   by  it  unless  they  may  reject  all  the  testimony  of  a 

they  are  shown  to    be  untrue,   is  a  witness    who    has    wilfully    tettiCed 

charge  upon  the  weight  of  evidence  falsely  as  to   the    material    matters, 

and  is  not  improper.     Wallace  v.  State,  Ward  v.  Brown,  53  W.  Va.  227. 

(Tex.  Crim.  1902)  66  S.  W.  Rep.  1102.  8.  Thomas  v.  Gates,  126  Cal.  i;  Peo- 


4.  Aliunde  Coosol.  Min.  Co.  pie  zr.  Arlington,  131  Cal.  231.     But  see 

V.  Arnold,  16  Colo.  App.  542.  McCracken  v.  People,  209  111.  215, 

To  Assnao  that  tko  Aoeuod  Has  Kado  4.  Root  v.   Boston  El.  R.  Co.,  183 

«   GonlaiBlon,    when    it   is  a  question  Mass.  418.    See  also  Northern  Pac.  R. 

whether  he  has  or  has  not  done  so,  is  Co.  v,  Hayes,  (C.  C.  A.)  87  Fed.  Rep. 

error.     Dixon  v.  State,  113  Ga.  1039.  129. 

6.  Knight  v.  State,  114  Ga.  48.  338.    8.  Osborn  v.  State,  125  Ala. 

Instaaoos.  — Dugan  zr.  Com.,  102  Ky.  106;   State  v.  Watkins,  106  La.  380. 

241.  But   see    People   v.    Fitzgerald,    138 

Where  there  is  simply  an  incrimi-  Cal.  39. 

nating  admission  of  a  minor  fact,  it  is  3W*    8.  Trimble  c^.  Territory,  (Ariz, 

error  to  charge  the  law  relating  to  con-  1903)    71    Pac.    Rep.  032;    People    v. 

fessions  of  guilt.     Suddeth  v.  State,  Wilder,  134  Cal.  182;  Rio  Grande  West- 

112  Ga.  407.  ern    R.  Co.  «/.   Utah  Nursery  Co.,  25 

10.  Sec  Slate  v.  Moore,  x6o  Mo.  443.  Utah  187;  State  r.  Melvern,  32  Wash. 

11.  People  V.  Wardrip,  141  Cal.  229;  7;  Richardson  v  Babcock,  ii9Wis.  141. 
Clark  V,  State,  117  Ga.  254;  Walker  v.  340*  i.  Bratt  v.  Swift,  99  Wis.  579; 
State,  118  Ga.  34:  Wrigbtsville,  etc.,  Miller  v.  State,  106  Wis.  156.  See  also 
R.  Co.  t/.  Lattimore,  118  Ga.  581.  Gerardo  v.  Brush,  120  Mich.  405.    But 

ModifloationB  of  Bnlo.  —  Where  there  see  St.  Louis,  etc.,  R.  Co.  v.  Rawley, 

if  evidence  of  verbal  admissions  made  106  III.  App.  550. 

by  the  defendants,  they  are  entitled  to  8.  State  v.  Musgrave,  43  W.  Va.  679. 

an  instruction  tending  to  guide  and  And  to  the  same  eflfect  as  Brown  v. 

govern  the  jury  in  considering  such  Aannibal,  etc.,  R.  Co.,  66  Mo.  599, 

testimony.    State    v,    Hendricks,   172  ^<f^////in  the  original  note,  see  Sampter 

Mo.  654.  V,  State,  (Fla.  1903)  33  So.  Rep.  981. 
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S4#«,  (s)  OmiUing  Wards  "  Knowingly  "  and  "  WUfuUy  **  in 
Charging.  —  See  note  3. 

S41,  (6)  Omkiing    Word  '^  Materiar  in  Charging.  —  Ste 
note  2. 

(7)  Necessity  of  Instructing  as  to  This  Maxim.  —  See 
notes  3,  4. 

2.  Ai  to  Confliot  in  Syideiioo.  —  See  note  5. 
S4S»  See  note  2. 


t,  Alabama,  ^  HM  v.  State,  Jacluon  v.Sute,  136  AU.  22;  Owens  v. 

130  Ala.  45.  State,  80  Miss.  499. 

C0hrado.  —   Ward     v.    Ward,    25  V«  Bfldniflt  oa  Wkkh  to   Pnileata 

Colo.  33.  Cham. —  State  v,  Allen,  iii  La«  154; 

///#irMf.  —  McDavid  ».  ElHs,  78  III.  Brazis  v.  St.  Louis  Transit  Co.,  102 

App.  381;  Martensen  v.  Arnold,  78  111.  Mo.  A  pp.  224. 

App.  336;  Littlejohn   v.  Arbogast,  95  5.  Pressed  Steel  Car  Co.  v.  Heratfa, 

111.  App.  605;  Orertoom   v,  Chicago,  no  111.  App.  596;  She pard  fr.  Davis,  42 

etc.,  R.  Co.,  x8i   lil.  323;   Perkins  v.  N.  Y.  App.  Div.  462. 

KniseijT,  204  111.  275.  Tnstaiisa  of  Prspsr  lastrmttea.  — An 

Michigan.  —  Gerardo  v.  Brush,  120  instruction  stating  that  if  two  witnesses 

Mich.  405.  contradicted  each  other,  the  jury  might 

Minnesota.  —  Stale  v.  Headerson,  72  consider  the  surrounding    facts    and 

Minn.  74.  circumstances  and  the  other  evidence 

il/iJx>Vjrr^/i.— Peoples  V.  State,  (Miss,  in  the  case,  and  give  credence  10  one 

X903)  33  So.  Rep.  289.  over  the  other  if  such  facts,  drcum- 

iVi^fftofra.  —  Cameron  v.  Wentworth,  stances,  and  evidence  should  warrant 

23  Mont.  70.  it,  is  not  objectionable.    Chicago,  etc  . 

Nebraska,  —  Denney    v.    Stout,    59  R.  Co.  v.  Rains,  203  111.  417. 

Neb.  731.  iBStrvstianB  on  This  Snl^set  Held  loi- 

Wisconsin,  —  Gehl    v.    Milwaukee  proper. —  It   is   erroneous    to  instruct 

Produce  Co.,  116  Wis.  263.  that  there  has  been  perjury  in  the  case, 

^  iBtontltaaUy*^    is    equivalent    to  and  that  if  the  jurors  do  not  feel  that 

"knowingly  '*  and  ''wilfully.'*    Noyes  they  know  to  any  reasonable  degree  of 

V,  Tootle,  2  Indian  Ter.  144.  certainty  what  the  truth  is,  they  shall 

S41.    9.  Gerardo  V.  Brush,  X2oMich.  find  for  the  defendant.  Beers  v,  Metro- 

405;  State  ff.  Henderson,  72  Minn.  74.  politan  St.  R.  Co.,  88  N.  Y.  App.  Div. 

lastrvetion  Sold  Vot  In  Yiolatloa  of  9;  or  that  when  witnesses  are  otherwise 

Balo.  —  An  instruction  that  the  jury  equally  credible,  greater  weight  and 

might  discredit  witnesses  who   were  credit  should  be  given  to  those  whose 

shown    knowingly    to   have    testified  means  of  information  were  superior, 

falsely  on  the  tnal  '*  touching  matters  Winklebleck  v.  Winklebleck,  160  lad. 

here  involved  "  is  equivalent  to  stating  57o;  or  that  where  the  testimony  is 

that  it  must  be  as  to  material  matters,  irreconcilably    conflicting,    the    jury 

Fargo  First  Nat.  Bank  v.  Minneapolis,  should  give  great  weight  to  the  sur- 

etc..  Elevator  Co.,  11  N.  Dak.  280.  rounding  circumstances  In  determining 

8.  Cicero,  etc.,  St.  R.  Co.  r.  Brown,  which  witness  is   entitled    to  credit. 

193  III.  274,  citing  II  Encyc.  op  Pl.  Skow  v.  Locks,  (Neb.  X902)  91  N.  W. 

AND    Pr.    341.     See    also  dictum    in  Rep.  204;  or  that  there  was  doobtieos 

Schmidt  V,  St.  Louis  R.  Co.,  149  Mo.  an  honest  mistake  and  not  false  swear- 

269.  to  tJie  effect  that  such  an  Inst  rue-  ing,  and  that  the  difference  In  teoci- 

tion  is  not  to  be  given  in  every  case,  mony  might  be  accounted  for  upon 

and   never    unless    the     trial    jodge  two  theories  on  the  basis  of  honest  mis' 

strongly    suspects    that    wilful    false  take,  Petrich  v.  Union,  117  Wis.  46. 

swearing  has  been  done.  349.    2.  Price  v.  State,  114  Ga.  855; 

Cottfllotiiig  SvidOBOO  justifies  such  a  Houston,  etc.,  R.  Co.  v.  Bell,  (Tex. 

charge.    State  v.  Hale,  156  Mo.   102;  Civ.   App.    1903)    73  S.    W.   Rep.   56, 

Hart  pence  v,   Rogers,   143    Mo.    623.  affirmed  {Tex,  T903)  75  S.  W.  Rep,  484. 

But  see  Reed  v,  Mexico,  loi  Mo.  App.  See  also  H.  Hirschberg  Optical  Co.  •. 

155.  Michaelson,  (Neb.  1901)  95  N.  W.  Rep. 

4.  Church  well  v,  Sute,  117  Ala.  124;  461;  Seattle,  etc.,  R.  Co.  v,  Roeder,  30 

826 


Vol  XL                      INSTRUCTIONS.  S49-S47 

MA.  8.  As  to  Vndwr  of  WiteMMiL  —  See  notes  3, 4. 

545.  See  note  2. 

S44.  &  As  ta  PotitiTS  and  VegatiTs  Tsftiauuiy.  —  See  notes 

MS.  See  notes  i,  3. 

546.  8.  As  to  Cliarseter  —  m.  Introductory  Statement.  — 
See  notes  i,  3. 

b.  What  Instructions  Proper  —  nst  esod  otenttir 
TUj  OfMto  BfHfoftVls  Soobt.  —  See  note  5. 

547.  See  notes  2,  3. 

Wash.  244.     But  see  Houston,  etc.,  R.  Co.  v.  Devore,  114  Fed.  Rep.  155,  53 

Co.  V,  Richards,  20  Tex.  Civ.  App.  203;  C.  C.  A.  77. 

Houston,  etc.,   R.  Co.  r.  Bell,  (Tex.  3M«    1.  As  sastaiaing  Atlanta,  etc., 

1903)  73  S.  W.  Rep.  484:  Williamson  R.  Co.  v.  Newton,  85  Ga.  517,  quoUdin 

V,  Smith,  (Tex.  Civ.  App.  1904)  79  S.  the  original  note,  see  Southern  R.  Co. 

W.  Rep.  51.  V.  O' Bryan,  115  (ja.  659;  Southern  R. 

Wh«n  tlis  TettliMBj.Is  In  HbfsliM  Co.  :•.  0*Bryan,  iiq  Ga.  147;    Idaho 

floiiSIrt  an  instruction  in  effect  requir-  Mercantile  Co.  v.  Kalanquin,  (Idaho 

ing  the  jury  absolutely  tO'  reconcile  it  190 1)  66  Pac.  Rep.  933. 

is  erroneous.      Sherrill  v.  State,   138  S.  Louisville,  etc.,  R.  Co.  v,  York» 

Ala.  3.  128  Ala.  305;  Stanley  v.  Cedar  Rapids, 

849*    S.  West  Chicago  St.  R.  Cx>.  etc.,  R.  Co.,  119  Iowa  536. 

ff.  Lieserowitz.  197  111.  607.  346.    1.  Prstiimptioik  «f  Good  Ghano- 

4.  State  V,  Callian,  109  La.  346  [ciiing  t«r.  —  The  accused  is  not  entitled  to 

II  Encyc.  of  Pl.  and  Pr.  342];  Tritz-  an  instruction  that  the  law  presumes 

Jnger  v.  State,  31  Ind.  App.  350.  •  him  to  be  of  a  good  character  and  that 

lastaaattslSmiitoasIiistnuitioiiiiBdar  this  presumption  continues  throughout 
TUs  Bali.  — Where  the  witnesses  for  the  case.  Howaid  v.  Com.,  76  S.  W. 
the  state  outnumber  those  for  the  ac-  Rep.  1055,  24  Ky.  L.  Rep.  1225. 
cused.  a  charge  that  "  you  are  obliged  8»  An  instruction  limiting  the  con- 
to  believe  the  witnesses  of  the  state,  if  flijderation  of  evidence  of  good  char- 
ihey  tell  consistent  stories,"  is  error,  acter  to  determining  whether  the 
O'Brien  v.  State,  63  N.  J.  L.  49.  And  witnesses  for  the  prosecution  were 
an  instruction  that  the  jury  should  mistaken  or  had  testified  falsely  or 
consider,  not  so  much  the  number  of  truthfully  is  erroneous.  State  v.  Van 
witnesses  that  testified  to  any  one  Kuran,  25  Utah  8. 
given  fact,  as  the  quality  of  the  testi-  BUpangemant  of  Dttaae  Impropor.  — 
mony,  has  been  held  to  be  erroneous.  The  accused  is  entitled  to  have  his 
Gilmore  v.  Seattle,  etc.,  R.  Co.,  29  previous  good  character  submitted  for 
Wash.  150.  the  consideration  of  the  jury,  precisely 

lastaaee  si  Propor  lastrnetioik  wider  as  any  other  clrcumsunce  favorable  to 

ThisBvle.  —  *' The  jury  may  also  con-  him,   without  any  disparagement  by 

aider  the  number  of  witnesses,  although  the  court.    Latimer  v.  State,  55  Neb. 

the  preponderance  is  not  necessarily  609. 

with  the  greater  number,"  is  proper.  Jury  '^Ihonld"  Consider  Good  Ghana. 

Georgia  Northern  R.  Co.  v,  Hutchins,  tor.  —  The  defendant  has  a  right  to  an 

119  Ga.  504.  instruction    that  the  jury  "  should  " 

848*    S.  See  Renard  v.  Grande,  29  take  his  good  character  into  consideia- 

Ind.  App.  579.  tion.    That  It  "  may  "  do  so  is  not 

M4,   8.  Sumpterv.  State,  (Fla.  1903)  sufficient.    People  v.  McGraw,  66  N. 

33  $0.  Rep.  981  [ciHni  11   Encyc.  of  Y.  App.  Div.  372. 

Pl.  and  Pr.   344];    Sute  v.   Kansas  5.  Daniels  v.  State,  2  Pcnn.  (Del.) 

City,  etc.,  R.  0>.,  70  Mo.  App.  634:  $86  [citing  11  Encyc.  of  Pl.  and  Pr. 


Mllligan  r.  Chicago,  etc.,  R.  Co.,  79    336(346)];  Rowe  v.  U.  S.,  97  Fed.  Rep. 

Mo.  App.  393;  McLean  v.  Erie  R.  Co.,    779,  38  C.  C.  A.  496. 

(N.  J.  1903)  54  Atl.  Rep.  238.  847.    8.   Sute  v.  Van  Kuran,   25 


S.  Winklebleck  v,  Winklebteck,  160    Utah  8.    But  see  Bohlman  p.  State. 
Ind.  570.    See  also  Delaware,  etc.,  R.    135  Ala.  45;  Olds  v.  State,  (Fla.  1902) 
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548,  Itet  fTMf  of  eood  GOutraotfr  Sot  Oronod  te  AtQiiitUL — See  note  3. 

549.  Vot  Itrong  Prtmimption  of  Innooenoo.  —  See  note  I. 
Whoro  So  Froof  oT  Oood  Ohameur  OflBnrod.  —  See  note  2. 

c.  Necessity  of  Instructions.  —  See  notes  4,  5. 
S50.  7.  Ai  to  Failare  to  Testify  —  a.  In  Criminal  Cases  — 
(l)  Adverse  Comments  as  to  Failure  to  Testify.  —  See  note  2. 
S«I9.  (2)   WJuit  Instructions  Proper  or  Necessary.  —  See  notes 

i»  2,  3»  4,  5. 

33   So.  Rep.  396,  io   which   case  the  meat,  the   jury  inquired  whether  an 

court  said:  '* The  proper  way    •    •    «  opportunity  had  been  affoided  to  the 

is  to  instruct  the  jury  that  the  evidence  defendant  to  offer    testimony  in    re- 

of  good  character  must  be  considered  buttal    of    the   contents  of  a  certain 

in  connection  with  all  the  other  evi-  letter,  and  the  court  answered  in  the 

dence  in  the  case,  and  when  considered  affirmative,  there  was  held  to  be  error, 

as  a  whole,  if  the  evidence  raises  a  Parlcer  v.  State,  43  Tex.  Crim.  526. 

reasonable    doubt   as    to  Ruilt,    they  859.    1.  State   v,    lohnson,   50  La. 

should  acquit."     Contra^  Egfj^^leston  v.  Ann.    138;  State  v.    Wiggins,   50  La. 

State,  129  Ala.  80;    State  v.  Snow,  3  Ann.  330. 

Penn.  (Del.)  259.  8.  Ferguson  v.  State,  52  Neb.  432; 

347.    8.  People  v.  Elliott.  i6j  N.  Y.  State  v.  Magers,  36  Oregon  38;  Morri- 

II;  Peoples. Childs, 90 N.  Y.App.  Div.  son  t.  State,  40  Tex   Crim.  473;  Pre- 

58.     Compare  Barnes  v.  State,  134  Ala.  wett  v.  State,  41  Tex.  Crim.  262;  Torey 

36  (sustaining  Briggs  v.  Com.,  82  Va.  v.  State,  41  Tex.  Crim.  543. 

554,  cited  in  the  original  note);  Bank-  8.  State  v,  Carnagy,   106  Iowa  483 

head  v.  State,  124  Ala.  14;  Watkins  v,  (under  a  statute  providing  that  should 

State,  133  Ala.  88.  a  defendant  not  elect  to  become  a  wit- 

34§.    8.  People  v,  Mitchell,  129  Cal.  ness,  that    fact    shall    not    have    any 

584;  Thornton  v.  State,   107  Ga.  683;  weight  against  him,    nor   shall  it  be 

State  V.  Dartah,  152  Mo.  522;  State  v.  referred  to   by   the  attorney  for    the 

Totten,  72  Vt.  73.  state);  State  v,  Evans,  9  Kan.  App.  889. 

349*  1.  Aa  Instmotlon  that  Evidenoo  58  Pac.  Rep.  240  (under  a  statute  pro- 
of Oood  Chaiaotor  Is  Conclusive  of  the  vidlng  that  the  fact  that  the  defendant 
defendant's  innocence  is,  of  course,  does  not  testify  in  his  own  behalf  shall 
properly  refused.  People  v.  Streuber,  not  raise  any  presumption  of  ^uilt,  and 
121  Cal.  431.  that  such   circumstance  shall  not  t>e 

8.  Whore  Ko  ETidonoo  of  Good  Chazaetor  referred  to  by  any  attorney  prosecuting 

Is  Offered,  no  instruction  on  the  subject  in  the  case,  nor  be  considered  by  the 

is    required.     State    v.    Gartrell,    171  court  or  jury  before  whom  the  trial 

Mo.  489.    See  also  People  v.  Slauson,  takes  place.     If  the  accused  shall  not 

85  N.  Y.  App.  Div.  t66.     But  compare  avail  himself  of  the  right  to  testify  in 

Mullen  V.  U.  S.,  (C.  C.  A.)  106  Fed.  any  case,  it  shall  not  be  construed  to 

Rep.  892,  holding  that  where  no  testi-  affect  his  innocence  or  guilt);  State  v. 

mony    of   good    character    has    been  G off,  62  Kan.  104.     See  also  Haynes  v. 

offered,  the  accused  is  entitled  to  an  State,  (Miss.  1900)  27  So.  Rep.  601. 

instruction,  upon  request,  that  a  pre-  4.  See  Lamb  v.  State,  (Neb.  1903)  95 

sumption  of  good  character  exists  in  N.  W.  Rep.  1050  [citing  [11]  Encyc.  op 

his  favor.  Pl.  and  Pr.  352] ;  People  t^.  Fitzgerald, 

4.  People  V.   Hoagland,  (Cal.   1902)  20  N.  Y.  App.  Div.  139.    And  as  sus- 

69  Pac.  Rep.  1063.  taining  Fulcber  v.  State,  28  Tex.  App. 

6.  But  see  a  dictum  in  State  v.  An-  465,  stated  in   the  original   note,  see 

slinger,  171  Mo.  600,  to  the  effect  that  Guinn   v.   State,   39  Tex.   Crim.   257; 

when  testimony  of  good  character  is  Unsell  v.  State,  (Tex.  Crim.  1898)45  S. 

introduced,  it  is  the  duty  of  the  court  W.  Rep.  902;  Parker  v.  State,  40  Tex. 

to  include  it  in  its  instructions  whether  Crim.  119;  Pearl  v.  State,  43  Tex.  Crim. 

requested  or  not.  i8q;  Grant  v.  State,  (Tex.  Crim.  1902) 

350*    8.  But  see  State  v.  Johnson,  70  S.  W.  Rep.  954:  Fine  v.  State.  (Tex. 

o  La.  Ann.   138;  State  v.  Wines,  65  Crim.  1903]  77  S.  W.  Rep.  806;  Lounder 

".  J.  L.  31.  V,  Stale,  (Tex.  Crim.   1904)  79  S.  W. 

lastmetioii  that  Defondaat  Had  Oppor-  Rep.  552. 

tnnitgr  to  TootUy.  —  Where,  after  retire-  6.  State  v.  Goff,  10  Kan.  App.  386, 

828 


?J 


Vol.  XL  INSTRUCTIONS. 

ZS%.  b.  In  Civil  Cases.  --  See  note  2. 

8.  As  to  Pailura  to  Produoo  Countervailing  Bvidenoe. — 
See  notes  4,  $. 

%tMk.  See  note  2. 

9.  As  to  Presumption  of  Innooenoe  —  a.  Duty  to  In- 
struct ON  When  Requested.  —  See  note  4. 

S«I6.  See  notes  i,  2,  3. 

*.  Whether  Necessary  to  Instruct  on,  in  Ab- 
sence OF  Request.  —  See  note  4. 
Sjl7«  See  note  i. 

10.  As  to  Beasonable  Donbt  —  See  notes  2,  3,  4. 

In  AbienM  of  Beqaait  —  See  note  5* 

quoHnfi  II  Encyc.  of  Pl.  and  Pr.  351,  lion  as  to  reasonable  doubt  invoking  its 

353  (decided  under  a  statute  substan-  application  ivith  respect  to  particular 

tially  like  that  of  Missouri  set  out  in  facts  in  a  case,  instead  of  to  the  ques- 

the  orisina!  note);  Tines  v.  Com.,  (Ky.  tion  of  guilt   upon  the  whole  case,  or 

1903)  77  S.  W.  Rep.  363;  Leslie  v.  State,  upon  some  entire  matter  of  defence  or 

10  Wyo.  10.  element  of  the  crime.    Gorgo  v,  Peo> 

393.    8.  See   Holton   v.  Bimrod,  8  pie,  100  III.  App.  130. 

Kan.  App.  265.  8.  People  v.  Dole,  12a  Cal.  486. 

4.  See  State  v.  Wines,  65  N.  J.  L.  31;  4.  State  v,   Penney,   113  Iowa  6gi; 

Werr  v,  Kohles,  86  N.  Y.  App.  Div.  122  Stevens  v.  Com.,  (Ky.  1898)  45  S.  W. 

(holding  refusal  of  an  instruction  to  be  Rep.  76;  State  v.  Marsh,  171  Mo.  523; 

error),    Hartman  v,  Pittsburg  Incline  Brown  <'.  State,  62  N.J.  L.  666;  People 

Plane  Co.,  11  Pa.  Super.  Ct.  438.  w.  Tobin,  176  N.  Y.  278;  State  v.  Vin- 

6.  See  People  v.  Cuff,  122  Cal.  589.  cent,  (S.  Dak.  1902)  91  N.  W.  Rep.  347; 

354.    S.  It  is   proper  to   refuse  to  Price  v.  State,  (Tex.  Crlm.  1902)  70  S. 

instruct  that  the  jury  may  infer  from  a  W.   Rep.  966;   Jones  v.  State,  (Tex. 

failure  to  produce  a  certain  appliance  Crim'  1898)  45  S.  W.  Rep.  596;  Moore 

in  evidence  that  it  was  defective.     Mo-  &.  State,  (Tex.  Crim.  1898)  45  S.  W. 

mence  Stone  Co.  v.  Groves,  197  111.  88.  Rep.  809;  Edens  v.  State,  41  Tex.  Crim. 

4.  Rogers  v.  State,    117    Ala.    192;  522;  Loose  v.  State,  (Wis.  1903)  97  N. 

Amos  V,  Slate,  123  Ala.  50.  W.  Rep.  526. 

356.    1.  State  v,  Harrison,  23  Mont.  Curing  Omiiiion.  —  An  instruction  for 

7Q.     But    see   State  u,   Kennedy,    154  the  state  omitting  the  words  *'  beyond 

Mo.  268.  reasonable  doubt ''  is  cured  by  instrnc- 

8.  Compare  Stevens  v.   Com.,   (Ky.  tions  given  for  the  defendant  supply- 

1898)  45  S.  W.  Rep.  76.  ing  the  omission.    Cook  v.  State,  (Miss. 

8.  State  V.  Howell,  26  Mont.  3;  Gor-  1900)  28  So.  Rep.  S33. 

don  If,  Com.,  100  Va.  825.  5.    Written    Instmetions   should    be 

4.  People  V,  Matthai,  135  Cal.  442.  omitted.     Hull  v.  State,  (Tex.  Crim. 

3ft7.    1.  Treschman  v,  Treschman,  1904)  80  S.  W.  Rep.  380. 

28  Ind.  App.  206.  In  Misdemeanor  Csms  it  is  not  nece»- 

8.  Dennis    z\    State.    118    Ala.    72;  sary  for  the  court  to  charge  on  the 

Walker  v.  State,  117  Ala.  42;  Bones  v,  subject  of  reasonable  doubt  unless  te- 

State,  Z17  Ala.  138;    Rogers  v.  State,  quested.    Burgess  r.  State,  (Tex.  Crim. 

117  Ala.  X92;  Shaw   v.  Stale,  125  Ala.  1897)  42  S.  W.  Rep.  568. 

80;  Henderson  v.  State,  120  Ala.  360;  Snfldont    Charge.  ^   If    the   court 

Liner  v.  State,  124  Ala.  i;  Turner  v,  charges  on  reasonable  doubt  as  applied, 

State,   134  Ala.   59:  Mitchell  v.  State,  to    the    whole    case,   it    is    sufficient.' 

129  Ala.  23:  Hunt  f/.  State,  135  Ala.  i;  Smith  v.  State,  (Tex.  Crim.  X904)  78  S. 

Adams  v.  State,  133  Ala.  166;  Stewart  W.  Rep  517:  Hill  v.  State,  (Tex.  Crim. 

V,  State,  133  Ala.  10$ ;  McVay  v.  State,  1903)  77  S.  \V.  Rep.  808. 

(Miss.  1900)  26  So.  Rep.  947.    See  also  In  Kentnidqr  failure   to  rvqnire  tbt 

Slate  V.  Pannon,  158  Mo.  149;  Logan  jury- to  believe  the  defendant  gnilty 

V,  State,  40  Tex.  Crim.  85.  beyond  a  reasonable  doubt  is  reversible 

Initmetten  Applied  to  Purtionlar  FMts.  error.    Ison  9.  Com.,  66  S.  W.  Rep. 

—  It  is  not  error  to  refuse  an  instruc-  184,  23  Ky.  L.  Rep.  1805. 
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SS8.  Btiniag  Bmmb»u«  DmM.  —  See  notes  i,  3. 

1&  As  to  Dofcnae  of  AliU — a.  N  ECESSITY  OF  INSTRUCT- 
ING ON  This  Defense.  —  See  note  5. 
Sti9.  See  note  i. 

VMMiitj  of  Baqvtfft.  —  See  notes  2,  3,  4. 

560.  b.  Instructions  Disparaging  Defense  Improper— 

(i)  Statement  of  Rule.  —  See  note  i. 

561.  €.  Applying  Doctrine  of  Reasonable  Doubt. — 

See  notes  i,  2. 

S6S.  d.  Instructions  Proper  under  Rule  that  Burden 
OF  Proving  Alibi  Is  on  Defendant.  —  See  notes  3, 6. 

S64.  e.  Instructions  Proper  under  Rule  that  Burden 
of  Proving  Alibi  Is  Not  on  Defendant.  —  See  note  3. 

S67«  14.  As  to  Argunioiitft  of  OoumI — a.  As  to  Considera- 
tion TO  Be  Given  Arguments.  —  See  note  5. 

MS.    1.  Shiver  v.  State,  41  FU.  630;  In  Mliiovi  failure  to  charge  oa  the 

Bfaum  p.  Slate,  (Fla.  1903)  35  S9.  Rep.  lavr  of  alibi  is  reversible  error  where 

65;    Miller    v.    Sute,    106    Wis.    156;  the  defendant  testified  that  he  was  not 

Murphy  v.  State,  108  Wis.  11 1.  present,  and  called  the  court's  attention 

S.  Terrell    r.    State,    69    Ark.    449:  to  the  fact  that  the  instructions  given 

Davis    V,    State,    (Fla.    1903)    35    So.  "  do  not  cover  the  whole  law  of  the 

Rep.  76.                    '  case.'*    State  ».  Koplan,  167  Mo.  298. 

f.  So  BTidmes  011  Whldi  to  Base  Im-  0.  Sute  v.  Lightfoot.  107  Iowa  344; 

itnwtioiis.  —  Morris  v.  Stale,  134  Ala.  Ferguson  v.  State,  5a  Neb.  43t. 

44:  Johnson  v.  State,  (Tex.  Crim.  1900)  4.  Where  there  was  no  evidence  of 

58  S.  W.  Rep.  105 ;  Benavides  v.  State,  an  alibi  except  the  statement  of  the 

(Tex.  Crim.  1901)  61  S.  W.  Rep.  125;  accused,   the  court  is  not  bound    to 

Padron  v.  Slate.  41  Tex.  Crim.  548.  charge  on  the  subject  in  the  absence  of 

Mere  Denial  by  the  defendant  that  a  request.    Hardin  v.  State,  107  Ga. 

he  was  at  the  place  where  the  crime  718. 

was  committed  does  not  render  neces-  860*    1.  State  v.  Crowell,  149  Mo. 

sary  a  charge  on  alibi.     Byas  v.  State,  391,  ciHng  11  ENcra  op  Pl.  and  Pr. 

41  Tex.  Crim.  51.     But  the  giving  of  360^//^.,  and  cases  cited, 

such  an  instruction  is  harmless  error,  IMl*    1.  Assaming  Froof  «f  Alibi. — 

where  it  could  not  have  operated  to  the  The  court  in  its  charge  must  not  as- 

prejudice  of  the  accused.     Knight  v.  sume  that  there  is  proof  of  the  alibi. 

Sute,  114  Ga.  48.  Boblman  v,  .State.  135  Ala.  4$. 

Kaaner  of  Oiviag  lastnistlon.  —  The  8.  People  v.  Winters,  125  Cal.  325: 

question  of  alibi   may   be  submitted  Slate  r.  Spotted  Hawk,  22  Mont.  33. 

together  with  the  rest  of  the  evidence  9M.    8.  State  v.  Rice,  7  Idaho  762. 

or  separately  from  the  main  question.  6.  State  v,  Anderson,  59  S.  Car.  229. 

State  r.  Powers,  72  Vt.  168.  Ttdlut  to  iBitmet  Yuthor  that  evi- 

8M.    1.  Long  V.  State,  42  Fla.  509;  dence  of  alibi  must  still  be  taken  into 

Roontree  v.  State,  (Tex.  Crim.  1900)  55  account  on  the  question  of  reasonable 

S.  W.  Rep.  827;  Tijerina  v.  State,  (Tex.  doubt  is  erroneous.    Sute  v.  Hogan, 

Crim.  1903)  74  S.  W.  Rep.  913.  115  Iowa  455. 

S.  Iseoptioiis  flavod  SafioioBt  to  Work  864.     9.   Sute   v,    McClellan,    23 

Bovonal  fhongk  Boquost  Hot  If  ado.—  Mont.  S32. 

Wilson  V.  State.  41  Tex.  Crim.  115:  867«    5.  Ifiraetioai  HiMl  Jot  to  Tlo- 

Arismeiidis  v.  Sute,  (Tex.  Crim.  1900)  lato  This  Bmlo.^An  instruction  that 

60  S.  W.  Rep.  47.  the  jury  should  disregard  all    state- 

Ib  tiio  Absonoo  of  a  Boqiioit  a  partj  ments  of  counsel,  unless  supported  by 
cannot  complain  that  the  instruction  testimony,  does  not  deprive  the  defend- 
on  the  question  of  alibi  given  in  the  ant  of  the  benefit  of  counsel.  Suie  r. 
court's  general  charge  was  insuflScient.  Burton,  27  Wash,  528. 
Smith  V,  State,  (Tex.  Crim.  1899)  49  S.  Ptoviaoo  of  OoomoL  —  The  court  can- 
W.  Rep.  583.  not  be  required  to  inttruct  the  jury  in 
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868.  b.  Correcting  Improper  Arguments  by  Instruc- 
tions. —  See  notes  i,  2,  3. 

309.  16.  Limitiiig  Effect  of  Evidence — a.  Propriety  OF  SUCH 
Instructions.  —  See  note  i . 

b.  Necessity  of  Giving  Such  Instructions  —  (i) 

In  Criminal  Cases.  —  See  note  2. 
370.  See  notes  i,  2,  3. 

advance  upon  the  province  of  counsel  that  a  refusal  to  instruct  upon  request 

in  the  argument  of  the  cause.     Parrish  is  reversible  error,  when  the  evidence, 

V,  Parrish,  67  Kan.  323.  if  not  explained,  is  such  as  might  be 

MS.     1.  See   White  v.  State,   133  misappliedj;  Blaclc  v.  Marsh,  31   Ind. 

Ala.    122,  holding    that    a   requested  App.  53:    Pittsburgh,  etc.,  R.  Co.  v, 

charge  the  confessed  purpose  of  which  Parish,  28  Ind.  App.    189;    Grant  v. 

was  to  refute  some  remarlcs  of   the  State.  (Tex.  Crim.  1902)  70  S.  W.  Rep. 

prosecutor  in  his  closing  argument  was  954;  Cohen  v,  Bellenot,  (Va.  1899)  33 

properly  refused.  S.  E.  Rep.  455. 

8.  Beftiaal  to  Oemet  Improper  State-  S.  Colorado,  —  Herren  v.  People,  aS 

meati  of  counsel   is  error.    Chicago,  Colo.  23. 

etc.,  R.  Co.  V.  Martin,  28  Ind.  App.  Kentucky,  —  Howard  v,  Cora.   70S. 

468.  W.  Rep.   1055,  24  Ky.  L.  Rep.  1225; 

Sren  Without  Oljootioiis,  it  is  held  in  Taylor  v.  Com.,  75  S.  W.  Rep.  244,  25 

Tex  IS,  the  court  should  warn  the  jury  Ky.   L.    Rep.  374:    Fuqua    v.   Com., 

to  disregard  improper  remarlcs  of  coun-  73  S.  W.  Rep.  782,  24  Ky.  L.   Rep. 

sel.     Patterson  r.  State,  (Tex.  Crim.  2204. 

1901)  60  S.  W.  Rep.  557.  North    Caroiina, -- Sutt    v.    Beard, 

Veoeidty  of  Boquaet. ->In  order   to  124  N.  Car.  811. 

malce    an    objection    to  argument  of  TVxaj.  ~  Peterson    v.    State,    (Tex. 

counsel  available,   it  is  the  duty  of  Crim.  1902)  70  S.  W.  Rep.  978;  Terry 

counsel  at  the  time  to  object  10  the  v.  State,  (Tex.  Crim.   1903)  72  S.  W. 

proceedings,  and  ask  that  the  jury  be  Rep.  382;  Winfrey  v.  State,  41  Tex. 

instructed  to  disregard  the  improper  Crim.  538;  Scott  v.  State.  (Jex.  Crim. 

remarks.    Schmidt    v,    Denver    First  1902)  68  S  W.  Rep.  680;  Thomas  v, 

Nat.  Bank,  10  Colo.  App.  261;  Ball  v.  State,  43  Tex.  Crim.    20;    Guinn    v. 

State,  (Tex.  Crim.  1904)  78  S.  W.  Rep.  State.  (Tex  Crim.  1901)  65  S.  W.  Rep. 

508;  Warthan  v,  Sute,  41  Tex.  Crim.  376;  Mosley  v.  Com.,  72  S.  W.  Rep. 

385:  Duckworth  v.  State,  (Tex.  Crim.  344,  24  Ky.  L.  Rep.  181 1:  Bennett  v, 

1901)  63  S.  W.  Rep.  874:  Pearl  v.  State,  State,  43  Tex.  Crim.  241:  Sapp  v.  State, 

43  Tex.   Crim.  189;    Hoyle  v.  Slate,  (Tex.  Crim.  1903)  77  S.  W.  Rep  456. 

(Tex.  Crim.  1902)  70  S.  W.  Rep.  94;  Svidonoo  of  Sztnuiooiis  Crime  to  Wbuw 

Clark  V,  State,  (Tex.  Crim.  1900)  59  S.  Intent  or  Motion.  —  McCall  v.  State.  14 

W.  Rep.  887.  Tex.  App    353.     But  see  Hamblin  v, 

Vooeidty  of  Xzooption  andBeqnoit. —  State,  41  Tex  Crim.  135. 

Where  counsel  excepts  the  remarks  of  When  7allare  Vet  Error.  —  Where  the 

the  prosecuting  attorney,  he  must,  in  court  limits  the  effect  of  evidence  at 

addition  to  the    exception,   tendsr  a  the  time  of  its  admission,  failure  to 

special  charge  to  the  court  telling  the  refer  to  it  again  in  the  charge  is  not 

jury  to  disregard  the  statements.    Mor-  ground  for  a  new  trial,  in  the  absence 

rison    v.    State.    40  Tex.   Crim.  473;  of  any  request  so  to  do.    Roark  v, 

Mathews  v.  State,  41  Tex.  Crim.  98;  State,  105  Ga.  736. 

Wilkerson  v.  State,  (Tex.  Crim.  1899)  Kanner  of  OlVing  InstrQetloM.  —  The 

57  S.  W.   Rep.  956;  Canlin  v.  State,  court,  in  apt  language,  arid  without 

(Tex.  Crim.  1900)  57  S.  W.  Rep.  827.  quoting  it  in  detail,  or  giving  undue 

t.  People    V,    Ward,   134  Cal.   301;  prominence  to  particular  facts,  should 

Rucker  v.  State,  114  Ga.  13.    See  also  inform  the  jury  for  what  purpose  alone 

0*Driscoll  V,  Lynn,  etc.,  R.  Co.,  180  the  evidence  is  to  be  considered.    Bess 

Mass.  187.  V,  Com  ,  77  S.  W.  Rep.  349,  25  Ky.  L. 

M9«    1.  Neilson    v,    Nebo    Brown  Rep.  1091. 

Stone  Co.,  25  Utah  37  [citing  11  Encyc  370.    1.  When  Omission  Votliror.  — 

OP  Pl.  and  Pr.  369,  370,  and  holding  Failure  to  instruct  is  not  reverilble 
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Vol.  XI. 


S79.  (2)  In  Civil  Cases.  —  See  note  4. 

S71.  16.  Cautioning  Againft  Sympathy  or  Projndioe.  —  See 
note  I. 

379.  XDL  WiTEDBAwive  on  Xoourrure  Ivmvcriova  — 
See  note  4. 

37S,  See  notes  i,  2,  4,  6. 

ertor  where  it  is  not  prejudicial.    Cox  log   tliat    an    instrnction    cautioning 

V.  Com.,  69  S.  W.  Rep.  799,  24  Ky.  L.  against  ijrmpathy  is  proper  only  under 

Rep.  680.  exceptional   circumstances,   after    the 

370«    8.   See   Baker  v.   Com.,   106  jurors  haire  shown  undue  regard  for 


Kjr.  aia. 


or  interest  in  a  party  litigant,  and  have 


S.  Ross  V,  Com.,  (Ky.  1900)  59  S.  W.     evinced  in  some  way  a  disregard  of 
Rep.  38:  Winfrey  v.  Stale,  41    Tex.     their  sworn  duty. 


Crim.    538;     Blanco    r.    State,  (Tex. 
Crim.  1900)  57  S.  W.  Rep.  838;  Ogle  v. 


lutmctloii  Held  Iin]iropar.~  An  in- 
St  ruction  which  in  effect  permits  the 


State,  (lex.  Crim.  1900)  58  S.  W.  Rep.     consideration  of   sympathy  and  pub- 


1004;  Chavarria  v.  State,  (Tex.  Crim. 
1901)  63  S.  W.  Rep.  313;  Robinson  v. 
State,  (Tex.  Cilm.  1901)  63  S.  W.  Rep. 
869;  Gann  v.  State,  (Tex.  Crim.  1900) 
59  S.  W.  Rep.  896. 
4.  Whan  Omiasioii  Samless.  ^  When 


lie  policy  is  prejudicially  erroneous. 
Robertson  v.  Brown,  56  Neb.  390. 

373,  4.  Roberts  v.  Patterson,  77 
111.  A  pp.  394;  People  9.  Benham,  160 
N.  Y   402. 

After  SetireineBt  of  Juy.  —  The  court 


the  jury  is  told  at  the  lime  when  cer-     may  recall  the  jury  and  withdraw  an 
uin   testimony  is  admitted  for  what     instruction,  where  that  part  of  it  which 


purpose  it  may  be  considered,  a  re 
quested  instruction  limiting  its  effect 
may  properly  be  refused.  Weatherford 
v.  McFadden,  3i  Tex.  Civ.  App.  360. 
See  also  Mason  v.  Southern  R.  Co.,  58 
S.  Car.  70. 


was  proper  was  embraced  in  another 
instruction  given.  Lauiman  v.  Pepin, 
26  Ind.  App.  427. 

After  Argiims&tf  to  Jury.  —  The  court 
may  properly  amend  an  instruclioa 
under  the  Kentucky  practice  after  four 


So  where  evidence  is  admitted  which     of  the  five  speeches  upon  each  side  have 


is  competent  as  to  some  of  the  defend- 
ants, if  the  others  fail  to  request  an 
instruction  that  as  to  them  such  evi- 


been    made   to  the  jury.     Powers  r. 
Com  ,  no  Ky.  386. 
373.    1.  See  Watson  v.  Bos  well,  35 


dence    is    not   to    be    considered,    its     Tex.  Civ.  App.  379. 


introduction  is  not  erroneous.      Cod- 
dington  v.  Canaday,  157  Tnd.  843. 
whoa  OmIssleB  ^r^udieiaL  —  In  Bar- 


%,  Reed  v.  State,  (Neb.  1909)93  N. 
W.  Rep.  331:  Reilly  v.  Brooklyn 
Heights   R.  Co.,  65  N.  Y.  App.  Div. 


low  Bros.  Co.  V,  Parsons,  73  Conn.  696,  453;  Everett  v.  Spencer,  133  N.  Car. 

it  was  held  that  where  evidence  was  loio. 

admitted  for  the  purpose  of  affecting  4.  What  Is  Bufleleat  Withdrawal.  — 

the  credibility  of  the  defendant,  it  was  After  stating  to  the  jury  that  there  was 

error  not  to  instruct  the  jurors  that  direct  evidence  on  a  certain  point,  the 

they  should  consider  it  only  for  this  judge  was  interrupted  by  counsel,  and 

purpose.  thereupon  said  that  he  would  not  uo- 

S71*    1.  Avery  v.   State,    134  Ala.  dertake  to  state  about  the  evidence. 

30;  Diasmore  r.  State,  61   Neb.  418;  This  was  held  to  be  a  sufficient  with- 

Bachert  v.  Lehigh  Coal,  etc.,  Co.,  308  drawal.    American  Min.,  etc.,  Co.  r. 

Pa;  St.  363      Compare  Johnson  v.  St.  Converse,  175  Mass.  449. 

Lottlfl,  etc,  R.  Co.,  173  Mo.  307,  hold-  6.  Sieber  v.  Pettit.  300  Pa,  St  $8. 
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INSURANCE. 

ITT.  I  Vatttxi  avd  Cha&aotsb  or  Aotiov  —  1.  Action  at  Law 

—  In  OtiMnd.  —  See  note  i. 

7iirm  of  Aetioii.  —  See  note  3. 

•T8.  2.    Suits   in   Equity  —  a.    Specific    Performance  — 
Reformation  or  Cancellation  of  Policy — s^edflo  Portomftaet. 

—  See  notes  3,  4,  5. 

3T9.  Bflfomuitioii  of  Polioj.  —  See  note  i. 
380.  See  note  i. 

rf.  Accounting  —  Tontine  Insurance.  —  See  note  7. 
389.  S.  Mutual  Benefit  Insurance.  —  See  note  i. 

383.  [6.  Joinder  of  Actiona  —  See  note  la.] 

U  Yevue  and  Fobux  —  1.  Locus  —  a.  In  General  — 

Aotlon  on  PoUoy  of  Inonnuioo  It  Transitory. —  See  note  2. 

384.  b.  County.  —  See  note  9. 

385.  See  note  i. 

377.    1.  Prudential  Ins.  Co.  v,  Sul-  action  to    enforce  an    equitable    lien 

livan,  27  Ind.  App.  30.  against  a  particular  fund  in  the  hands 

5.  Brov^n  v.  Commercial  F.  Ins.  Co.,  of  an  unincorporated  society  with  an 
21  App.  Cas.  (D.  C.)  325.  insurance  feature  is  within  the  juris- 

37§«  S.  Preferred  Ace.  Ins.  Co.  v.  diction  of  a  court  of  equity.  Colley  v. 
Stone,  61  Kan.  48,  holding  that  in  the  Wilson,  86  Mo.  App.  396.  See  also 
absence  of  a  contract  that  a  policy  shall  Harris  v,  Wilson,  86  Mo.  App.  406. 
not  take  effect  until  execution  and  de-  383*  la.  Xi^oindor.  —  Canses  of 
livery,  suit  may  be  brought  to  enforce  action  on  two  policies  which,  though 
specific  performance  of  theagreementto  covering  tbe  same  properly,  are  se pa- 
issue  a  policy,  and  in  the  same  suit  rate  and  distinct  contracts,  executed 
the  plaintiff  may  recover  as  though  the  by  different  companies  at  different 
policy  had  been  formally  issued.  times,    cannot    properly    be    joined. 

4.  Fidelity,  etc.,  Co.  r.  Ballard,  105  Hartford  F.  Ins.  Co.  v.  Post,  25  Tex. 

Ky.  253.  Civ.  App.  428. 

6.  Western  Assnr.  Co.  v,  McAIptn,  2.  Perrine  v.  Knights  Templar,  etc., 
23  Ind.  App.  220;  Preferred  Ace.  Ins.  L.  Indemnity  Co.,  (Neb.  1904)98  N.  W. 
Co.,  V.  Stone,  61  Kan.  48.  Rep.  841;  Southern  Bldg.,  etc.,  Assoc. 

379.     1.    Lansing    v.    Commercial    v,   Pennsylvania  F.  Ins.   Co.,   23  Pa. 
Union  Assur.  Co.,  (Neb.  1903)  93  N.  W.    Super.  Ct.  88. 
Rep.  756.  Vogotiations   with   Agent.  —  Where 


1.  Walradi  v.  Royal  Ins.  Co.,  negotiations  looking  to  a  settlement  of 

9  Ohio  Cir.  Dec.  233.  the  loss  are  had  with  the  agent  of  an 

7.  So  in  New  York  It  has  been  held  insurance  company,  the  action  may  be 

that  in  an  action  at  law  by  a  policy  brought    in    the    county   where  such 

holder  on  a  semi-tontine  plan,  to  reach  transaction    took    place.     Mutual    F. 

the  accumulated  reserve  and  surplus  Ins.  Co.  v,  Hammond,  106  Ky.  386. 

or  profits,  an  accounting  and  appor-  384.    9.  Bankers'   L.    Ins.    Co.   v. 

tionment  are  unnecessary.     Hackettv.  Robbins,  55  Neb.  117. 

Equitable  L.  Assur.  Soc,  50  N.Y.  App.  3S5.    I.Teller  r.   Equitable  Mat. 

Div  266,  affirming  i^M^m,  Ct.  Spec.  T.)  L.  Assoc,  108  Iowa  17. 

3*  Misc.  (N.  Y.)  523.  In  Ooorgia.  —  Atlanta  Ace.  Assoc,  v, 

1.  nniaooqMrstod  Society.— An  Bragg,  102  Ga.  74B,  holding  that  the 
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188.  8.  Curia— ^.  Tribunals  of  Society  or  Order.— 

See  notes  2,  4. 
389.  See  note  i. 

lU  Partirs  —  1.  Who  May  9m  —  a.  Insured.  —  See 
note  2. 

mere  presence  of  a  traveling  solicitor       b  Oeotgla  it  has  been  held  that  such 

of  insurance  in  the  county,  without  a  provibions  apply  10  niembers  only  of  a 

fixed  place  of  doing  business,  will  not  mutual    liie-insurance  company,   and 

give  jurisdiction.     See  also  Orebaugb  not  to  the  beneficiaries   of    deceased 

V.  Equity  L.  Assoc.,  115  Ga.  842:  Gaines  members.     Maxwell    v.    Family   Pro^ 

^.  Banlcers  Alliance,  113  Ga.  1138.  tective  Union,  115  Ga.  475. 

In  Iowa  an  action  for  the  breach  of        When    Rnls   Boss   Rot   Ay^y.  •»  lo 

an  insurance  contract  may  be  brought  Wuerfler  r/.  Grand  Grove,  etc.,  116  Wis. 

In  the  county  where  the  contract  was  19.  it  was  held  that  the  rule  docs  not 

made,  or  in  which  the  loss  occurred,  apply    where   the  society    denies    the 

or  where  the  principal  place  of  business  membership  of  the  complainant, 
is  Icept,  or  in  the  county  of  the  domicil        4.  Grand  Lodge,  etc.  v.  Randolph, 

of  the  insured  at  the  time  of  the  loss,  186  111.  89.  affirming  84  HI.  App.  aao; 

or  in  the   county  where  the  insured  Supreme  lodfre,  etc.  v.  Andrews,  31 

resides,   and   the   plaintiff    is   not  re-  Ind    App.  422;  Lillic  v.  Brotherhood 

stricted  to  actions  for  loss  under  the  of  Railway  Trainmen,  114  Iowa  252. 

Kolicy    of    insurance.      Cameron     r.        Roles  and  By-laws  Strietly  CoBsdrMd. 

[utual  L.,  etc.,  Co.,  isr  Iowa  477.  —  In  Broinerbood  of  Kailioad  Tiain- 

In  Karylaad,  under  Code,  art.  75,  men  v.  Newton,  79  111.  App.  500,  it  was 
^  22a.  a  fire-insurance  company  hair-  held  that  such  conditions  of  a  by-law 
Ing  a  duly  accredited  agent  in  any  or  constitution  of  a  beneficiary  society 
county  or  city  of  tbe  state,  may  be  are  always  most  strictly  construed,  and 
sued  in  any  county  where  it  has  a  local  a  strained  intetpretation  will  be  re- 
agent and  where  the  loss  occurred,  sorted  to  if  necessary  to  avoid  them. 
without  regard  to  the  location  of  its  Where  a  Hearing  Is  Wrongfully  Donlid 
principal  oflBce.  But  process  roust  be  to  rhe  oeneficiary  in  a  fraternal  order, 
served  on  the  local  agent  in  such  on  appeal  to  the  supieme  tribunal  of 
county,  instead  of  on  the  president  or  the  organization,  he  may  maintain  a 
secretary  of  the  company.  Henderson  suit  at  law  to  enforce  his  claim.  Rose 
p.  Maryland  Home  F.  Ins.  Co.,  90  v.  Supreme  Ct  ,  etc.,  126  Mich.  577; 
Md.  47.  Herman  v,  Raub,  25  Pa.  Co.  Ct.  97. 

In  Rohnikn  an  action  against  a  do-  See  also  Haag  v.  Good,  7  Pa.  Super, 

mestic  insurance  company  cannot  be  Ct.  425. 

instituted  in  a  county  where  it  has  no        389*    1.  Grimbley  v.   Harrold,  125 

agent  or  place  of  business,  and  where  Cat.  24:  Prudent  Patricians  v.  Marr, 

no  part  of  the  cause  of  action  arose,  nor  20  App.  Cas.  (D.  C.)  363;  Grand  Lod^e, 

can  jurisdiction  be  obtained  by  service  etc.,  v.  Randolph,  186  III.  89,  affirming 

of    summons    upon  one  of  the  chief  84  111.  App.  220;  McMabon  v.  Supreme 

officers  of  the  company  while  tempo-  Tent  Knights,  151  Mo   s^s. 
rarily  in  such  county  transacting  the        S.  Action  fSsr  Use  of  Tendoo. —  Where 

business  of  the  company.      Western  one  enters  into  an  executory  contract 

Travelers  Ace.   Assoc.   ».  Taylor,  62  for  the  sale  of  a  bouse  and  lot,  and 

Neb.  783.  subsequently  the  vendor  takes  out  ft 

388.  S.  Byrarav.  Sovereign  Camp,  policy  of  insurance  on  the  house  with 
etc.,  108  Iowa  430;  Llllie  v.  Brother,  a  company  whose  agents  have  knowl- 
hood  of  Railway  Trainmen,  ir4  Iowa  edge  of  the  contract  of  sale,  the  policy 
252;  Weiffand  v.  Fraternities  Ace.  containing  no  reference  to  such  con- 
Order,  97  Md  443;  Hoag  V,  Supreme  tract  or  to  the  vendee,  and  after  loss 
Lodge,  etc.,  (Mich.  1903)95  N.  W.  Rep.  the  vendor,  relatively  to  his  own  inter- 
906:  Cotter  V,  i^rand  Lodge,  etc.,  23  est.  seiiles  In  full  with  the  company 
Mont.  82;  Levy  tr.  Order  of  Iron  Hall,  and  surrenders  the  policy,  such  vendor 
67  N.  H.  593;  Grand  Lodge,  etc..  v,  cannot  thereafter  maintain  an  action 
Gaddis,  (N.  J.  1903)  55  Atl.  Rep.  465;  against  the  company  on  the  policy  for 
Wick  V,  Fraternities  Ace.  Order,  az  Pa.  the  use  of  the  vendee.  Wright  r.  Coo« 
Snper.  Ct.  507.  tlneatal  Ins.  Co.,  1x7  Ga.  499. 
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b.  Personal  Representatives  —  Adainiftrfttor.  —  See 
notes  5,  6,  7. 

SiMator.  —  See  note  6. 
391.  d.  Agents,  Bailees,  Etc.  — in  Bwmx.—  See  note  3. 

393.  /  Partners  and  Co-Owners  —  [vominai  Partnw.  —  See 
note  5^7.] 

394.  g.  Beneficiaries  —  PoU^  wuior  smO.  —  See  note  2. 


6.  Wokal  V,  Belsky,  53  N.  Y.  held  that  where  a  member  of  a  benefit 

App.   Div.    167;    Pfeifer    v.    Supreme  association  assigns  for  a  valuable  con- 

Lodge,  etc.,  Soc.,  173  N.  Y.  418;  Latecr  sideratlon  a  certificate  in  which  he  is 

V.  Prudential  Ins.  Co.,  64  N.  Y.  App.  the  sole  beneficiary,  the  equitable  right 

Div.  423;  Page  v.  Life  Ins.  Co.,  131  N.  of  the  assignee  to  the  fund  should  pre- 

Car.  115.  vail  over  the  legal  title  of  an  adminis- 

Bzoepdon  to  Bole.  —  Where  there  are  trator  of  the  assignor. 

no  debts  against   the  estate  and  no  8.  Averring  Offlot  tt   Exeentor.  —  In 

necessity  for  administration  appears,  Ladd  v.  Union  Mut.  L.  Ins.  Co.,  xi6 

the  widow  and  children  of  the  insured  Fed.   Rep.   878,  it  was  held  that  an 

may  sue  on  a  policy  payable  to  the  executor  cannot  maintain  in  his  indi- 

"executors,  administrators,  or  assigns"  vidual    name,    without    averring   his 

of  the  insured.    Sun   L.  Ins.  Co.  v.  office  as  executor,  an  action  on  an  in- 

PhilHps,  (Tex.  Civ.  App.  1902),  70  S.  surance  policy  payable  to  the  '*  execa- 

W.  Rep.  603.  tors,  administrators,  or  assigns  "  of  the 

Bsneflt  Payable  to  Legal  Esirs.  —  assured. 
Where  the  by-laws  of  a  mutual  benefit  391,  8.  Southern  Cold  Storage, 
society  provide  that  the  death  benefit  etc.,  Co.  v,  Dechman,  (Tex.  Civ.  App. 
shall  be  paid  to  the  "  legal  heirs  *'  of  1903)  73  S.  W.  Rep.  545. 
a  deceased  member,  an  action  for  the  Policy  Inoloding  Property  of  Kerabers 
benefit  is  properly  brought  by  the  of  Household.  —  The  insured  under  a 
widow  of  the  deceased  as  administra-  policy  including  the  properly  of  any 
trix  and  as  quasi  trustee  for  her  chil-  member  of  the  household  may  main- 
dren.  Janda  v,  Bohemian  Roman  tain  a  suit  in  his  own  name  for  the  en- 
Catholic  First  Cent.  Union,  173  N.  Y.  tire  loss  as  trustee  for  the  other  mem- 
617   affirming  71  N.  Y.  App.  Div.  150.  bers  of  the  household.    McManus  v. 

But  in  Order  of  Columbus  2/.  Fuqua,  Western  Assur.  Co.,  43  N.  Y.  App. 
(Tex.  Civ.  App.  1901)  60  S.  W.  Rep.  Div. 550,  a^fmin^  (Supm.  Ct.  Spec.  T.) 
1020,  it  was  held  that  where,  by  the  22  Misc.  (N.  Y.)  269. 
laws  of  a  mutual  benefit  society,  the  Vaster  and  Servant.  —  Where  the  con- 
beneficiaries  were  restricted  to  such  tract  of  insurance  is  made  with  the 
persons  as  would  be  entitled  to  the  es-  master  for  the  benefit  of  the  servant, 
tate  of  the  assured  should  he  die  Intes-  the  master  is  the  trustee  of  an  express 
tate,  the  minor  son  and  heir  of  the  as-  trust,  and  under  Civ.  Code.  Prac.  Ky., 
sured,  who  failed  to  name  a  beneficiary  ^  21,  it  is  not  necessary  to  join  in  the 
after  the  death  of  his  wife,  was  entitled  action  the  servant  for  whose  benefit 
to  recover  on  the  certificate  In  his  own  the  action  is  prosecuted.  Fidelity, 
right  without  joining  the  administrator  etc.,  Co.  ?/.  Ballard,  105  Ky.  253. 
of  the  assured.  393.    5a.  Where  a  contract  of  fire 

The  XatiaohQsetts  Statute  giving  to  insurance  is  made  in  the  name  of  the 
the  beneficiary  of  a  lif*-insurance  policy  firm  composed  of  two  partners,  it  is 
the  right  to  sue  thereon  in  his  own  proper  .to  join  both  partners  as  plain- 
name  (Acts  Mass.  1894  c.  522.  §73)  tiffs,  alibough  one  is  merely  a  nominal 
does  not  preclude  a  suit  b/  the  execu-  partner  giving  his  services  for  a  salary 
tor  or  administrator  of  the  assured  and  without  interest  in  the  property 
with  the  assent  of  the  beneficiary,  insured.  Lion  F.  Ins.  Co.  z^.  Heath,  29 
Brown  v,  Greenfield  L.  Assoc,  172  Tex.  Civ.  App.  203. 
Mass.  498.  394.    S.  Tmstse  In  Bankmptoy.  —  In 

6.  Baldwin  v,  Pennsylvania  F.  Ins.  McElroy  v,  John  Hancock  Mut.  L.  Ins. 
Co..  206  Pa  St.  24S.  Co,  88  Md.  137,  it  was  held  that  where 

7.  See    Brierly    v.     Equitable    Aid  the  holder  of  the  entire  legal  title  to  a 
Uaioii«  170  Mass.  218,  wherein  it  was  policy  of  life  intuimnce  had  an  ondi* 
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S94.  If  PoU^  b  Vot  unto  Seal  —  See  note  3. 
Vader  Oodo  ProMdnra.  —  See  note  4. 

A.  Mortgages  —  boIm  Gtnonoiy  B«oogiiii»dr — See  note  5. 
'   S9ff»  See  note  2. 
390.  DiTon  DoetrinM  in  TarionB  Jnriadiotloni.  —  See  notes  2»  3,  7. 

397.  Iztmt  of  Intentt  w  Critarton.  —  See  note  2. 

398.  See  notes  2,  3. 

399.  tammary.  —  See  notes  I,  2. 

t.  Assignees  —  By   Sxpnm   AMignment   Bofim  LoM.  —  See 
note  5. 

videdoae*fifth  interest  as  the  residuary  398.    S.  In  Xinonri  the  mortgai^ee 

legatee  under  the  will,  and  also  was  may  sue  so  long  as  the  debt  remains 

entitled  to  an  absolute  interest  in  the  unpaid;  but  the  mortgagor  may  also 

proceeds  to  the  extent  of  the  premiums  sue,  being  ret^arded  during  that  period 

paid  by  himself  for  other   beneficial  as    the    trustee  of  an   express   trust, 

owners  of  the  policy  by   agreement,  Branigan  v,  Jefferson  Mut.  F.  Ins.  Co., 

the  legal  title  as  well  as  his  beneficial  102  Mo.  A  pp.  70. 

interest  passed  to  his  trustee  in  bank-  In  Alabama,  where  the  policy  is  taken 

ruptcy,  who  was  entitled  to  bring  suit  out  by  a  mortgagor  and  the  loss,  if  any, 

on  the  policy.  is  payable  to  the  mortgagee  as  his  in- 

W4«    8.  Clark   v.  Employers'  Lia-  terest  may  appear,  if  the  indebtedness 

bility  Assur.  Co.,  72  Vt.  458.  is  less  than  the  amount  of  the  loss  the 

4.  Byram  v.  Sovereign  Camp,  etc.,  mortgagor    may  sue  to    recover   his 

108  Iowa  430.  share  of  the  loss,  as  the  agreement  of 

6.  Farmers*  F.  Ins.  Co.  «/.  Baker,  94  the  contract  of  insurance  is  a  separate 
Md.  545,  holding  that  where  a  fire  and  distinct  promise  to  mortgagor  and 
policy  is  made  payable  to  the  mort-  mortgagee  and  permits  a  splitting  oj 
gagee,  he  may  sue  without  making  the  the  cause  of  action  upon  which  each 
insured  a  party;  Carnes  v.  Farmers'  could  maintain  separate  suits  for  the 
F.  Ins.  Co.,  so  Pa.  Super.  Ct.  634.  amount  due  him.     Capital   City   Ins. 

3M*    S.  Smith   v.  Continental   Ins.  Co.   v,  Jones,  128  Ala.  361,  overruiing 

Co.,  108  Iowa  382;  Stainer  v.  Royal  Ins.  Fire  Ins.  Cos.  v,  Felrath,  77  Ala.  194. 

Co.,  13  Pa.  Super.  Ci.  25.  8.  In  Indiana,  where   the  mortgage 

M6«    S.  In  Canada  mortgagees  may  debt  exceeds  the  amount  of  the  policy, 

sue  in  their  own  name  to  the  extent  of  the   mortgagee   may  sue  in  his  own 

theamottotdue  them  under  their  mort-  name,  if  the  insured  is  made  a  party 

gage,  where  the  loss,  if  any,  is  made  defendant.     Franklin  Ins.  Co.  v.  Wolff, 

payable  to  them  as  their  interest  may  23  Ind.  App   549. 

appear.     Agricultural   Sav..  etc.,  Co.  8.  In  Hew  Tork  the  fact  that  the  mort- 

9.  Liverpool,  etc.,  Ins.  Co.,  3  Ont.  L.  gagee's  interest  is  less  than  the  amount 

Rep.  127.  of  the  loss  does  not  make  it  necessary 

8.  Fred  Miller  Brewing  Co.  v,  Capi-  for  him    to    join  the  mortgagor  as  a 

tal  Ins.  Co.,  Ill  Iowa  590:  Key  V.  Con-  party    plaintiff.      Kent    r.   iEtna    Ins. 

tinental  Ins.  Co.,  loi  Mo.  App.  344;  Co  .  84  N.  Y.  App.  Div.  428. 

Smith  V,  Union  Ins.  Co.,  25  R.  I.  260;  399,     1.  Scottish  Union,  etc..  Ins. 

Sun  Mut.  Ins.  Co.  v.  Tufts,  20  Tex.  Co.  v.  Enslie,  78  Miss.  157. 

Civ.  App.  147.  S.  In  Alabama  the  mortgagee  alone  is 

7.  Peterson  v,  Hartford  F.  Ins.  Co.,  entitled  to  sue  where  the  indebtedness 
87  111.  App.  567,  reversed  on  other  is  equal  to  or  exceeds  the  loss.  Capital 
grounds  187  111.  395:  Queen  Ins.  Co.  City  Ins.  Co.  v.  Jones,  128  Ala.  361. 

V,  Union   Bank,  etc.,  Co..  (C.  C.  A.)  5.  Key  v.  Continental  Ins.  Co.,  101 

III  Fed.  Rep.  697.  Mo.  App.  344;  Nederland  L.   Ins.  Co. 

307.  S.  OonTsnaly,  a  mortgagee  may  v.  Hall,  (C.  C.  A.)  84  Fed   Rep.  278. 

sue  where  his  mortgage  Is  in  excess  of  Transfer   of  liTs-ttoek   Insiinuiea,  — 

the  policy  and  where  It  is  not  shown  Where  there  is  no  written  transfer  of 

that  the  mortgage  debt  has  been  paid  a  live-stock  policy  by  the  assured,  and 

or  the  property  released.     Panhandle  the  insurance   company  has    neither 

Nat.  Bank  v.  Security  Co.,   18  Tax.  made  nor  agreed  to  make  such  trans- 

Oiv.  App.  96.  fer,  the  holder  thereof  hae  no  right  to 
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400.  See  note  i. 

AnigmiMiit  Afttr  Lom.  —  See  note  2. 

Bj  ImpUod  or  SqniUblo  Anlgiiaont  —  See  note  3* 

401.  See  note  2. 

2.  Defendants  —  Uoyd't  PoUdM.  —  See  notes  3,  4. 

brioflf  an  action  upon  the  same  in  his  name  of  the  assignee;  and  this  rule 

own  name.     Huberts'.  Southern  Live-  applies  whether  the  suit  is  instituted 

Stocic  Ins.  Co.«  103  Ga.  294.  before  or  after  the  assignment.     Phoc 

lire  Insuranoe.  —  A  party  other  than  nix   Ins.   Co.   v,   Carnahan,  63    Ohio 

the  person  to  whom    a  Are-insurance  St.  258. 

policy  was  issued  cannot,  in  his  own  Where  a  Poli«7  Was  Traaiferred  by  a 
name,  maintain  an  action  thereon  un-  Bankrupt,  and  surrendered  by  the  trans- 
less  the  policy  has  been  duly  assigned  feree  to  the  trustee  in  banlcruptcy,  it 
to  htm  in  writing.  National  F.  Ins.  was  held  that  a  suit  thereon  mast  be 
Co.  V.  Grace,  106  Ga.  264.  brought  in  the  name  of  the  holder  of 

Polioy  Marked  for  Use  of  Third  Person,  the  legal  title.    Traders   Ins.  Co.   v. 

—  Where  the   insurer   has  marked   a  Mann,  118  Ga.  381. 

fire-insurance  policy  so  that  the  loss,  if  8.  McGrew  v.  McGrew,  190  III.  604. 

any,  should  be  payable  to  another  than  401.     2.    Continental   Ins.   Co.   v, 

the  insurer,  suit  may  be  brought  in  Pratt,  8  Kan.  App.  424. 

the  name  of  the  Insured  for  the  use  of  8.  Ketchum   r.   Belding,  58  N.   Y. 

such  third  person.    Schilansky  v.  Mer-  App.   Div.  295,  affirming  (Supm.    Ct. 

chants,  etc.,  F.  Ins.  Co.,  (Dei.  1903)  55  App.  T.)  32  Misc.  (N.  Y.;  506;  Whee- 

Atl.  Rep.  1014.  lock  V.  Chapman,  34  N.  Y.  App.  Div. 

40O«    1.  Kenton  Ins.  Co.  v,  Osborne,  464;    Gilchrist    r.     Perrysburg,    etc., 

(Ky.  1899)  51  S,  W.  Rep.  306;  Atlantic  Transp.  Co.,  11  Ohio  Cir.  Dec.  350. 

Mut.  L.  Ins.  Co.  V,  Gannon,  179  Mass.  When  Direct  Action  Against   Undor- 

291:    Virginia-Carolina  Ciiemical  Co.  writers  Lies. —  In  American  Lucol  Co. 

V,  Sundry  Ins.  Cos.,  108  Fed.  Rep.  451.  v.  Lowe,  41  N.  Y.  App.  Div.  500,  oMrm- 

Converse  of  Bole.  —  Where  the  by-laws  ing  (Supm.  Ct.  Tr.  T.)  26  Misc.  (N.  Y.) 

of  the  company  which  are  made  part  315,  it  was  held  thai  where  before  loss 

of  a  policy  of  insurance  forbid  a  change  the  attoiney  ceases  to  represent  the 

in  the  beneficiary  without  the  consent  underwriters  and  no  other  persons  are 

of  the  company,  an  assignment  of  the  substituted  as  attorneys,  a  direct  ac- 

policy  by  the  beneficiary  as  collateral  tion  will  lie  against  the  underwriters 

security  without  such  consent  gives  no  to  enforce   their  individual   liability, 

right  to  the  assignee  to  recover  on  the  So  in  Ohio  it  has  been  held  that  if  it 

policy.    Wallace  V.  Bankers' L.  Assoc.,  appears  that  the  company  has  ceased 

80  Mo.  App.  102.  to  do  business  and  that  it  has  no  actual 

S.  Indian  River  State  Bank  v.  Hart-  assets  and  that  the  person  who  was 

ford   F.   Ins.    Co.,  (Fla.  1903)  35  So.  attorney  in  fact  at  the  inception  of  the 

Rep.  228.  policy  has  resigned  or  absconded,  so 

Assignee  to  Oolleot  and  Distribute  Pro-  that  service  cannot  be  had  upon  him, 

coeds.  —  In  Missouri  the  assignee  of  a  the  assured  may  maintain  an  action  on 

policy  after  loss,  as  trustee  to  collect  the  policy  against  any  one  of  the  un- 

and  distribute  the  indemnity   among  derwriters.    Gilchrist   v.    Perrysburg, 

the  creditors    of    the    assignor,    may  etc.,  Transp.  Co.,  11  Ohio  Cir.  Dec.  350. 

maintain    an    action    on    the    policy.  And  In  New  Jersey  it  has  been  held 

Brookshier  zr.  Chillicothe  Town  Mut.  that  an  action  against  an  attorney  of  a 

F.  Ins.  Co.   91  Mo.  App.  599.  Lloyd's  association,  merely  as  such,  is 

Sabstitntion  of  Assignee  for  Original  not  maintainable,  but  the  action  should 

Plaintiff.  —  In  Ohio^  in  case  of  an  as-  be  brought  against  the   underwriters 

signment  after  loss,  where  the  insured  under  the  supplement  to  the  Practice 

reserves  no  interest,  but  merely  stipu-  Act,  Gen.  Stat.  N.  J.,  p.  2592.    Toronto 

lates  as  agent  to  collect  the  insurance  Bank    v.    Manufacturers',     etc.,     F. 

for  the  assignee  subject  to  the  costs  Assoc,  63  N.  J.  L.  5. 

and  charges  of  collection,  the  suit  may  4.  Gough  v.  Satterlee,  3a  N.  Y.  App. 

be  brought,  and  in  the  event  of  the  Div.  33. 

death  of  the  insured  as  original  plain-  Supplemental  Complaint  Agftinst  Vnd«r- 

tiff,  the  action  must  be  revived,  in  the  writer.  —  The  plaintifif  in  a  suit  against 
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401.  S.  XAtorrentrs  —  [wimb  Imrtd  Mm^  latwyiM  uMi  AarifiM]. 
—  See  note  loa. 

409,  4.  JoindMr— a.  Of  Plaintiffs —- At  nnim  Uw.  —  Sec 
notes  ly  3,  4. 

Vadir  Otit  FntilM.  —  See  notes  5,  7. 
403.  BtntftdftriM.  —  See  note  i. 

407.  IV.  OuoiVAL  Pboosss  — 2.  BarviM  — a.  Actual  —  On 
Whom  Service  May  Be  Made  —  (i)  Agents.  — S^t  note  i. 
(4)  Statutory  Appointees.  —  See  notes  3,  10. 

the  attorney  for  the  under  writers  of  a  beneficUriei  to    recoirer   his   interest 

Lloyd's  policy  may  serve  a  supple-  thereon  without  joioinj;  the  other  bene- 

mental  complaint  ag^ainst  an   under-  ficiary.    Voss  v.  Connecticut  Mut.  L. 

writer  setting  forth  his  final  recovery  Ins.  Co*,  119  Mich.  161. 

ot    judgment    against    the    attorney.  407,    1.  Kenton  Ins.  Co.  r.  Osboroe, 

Peabodv  v,  Germain,  40  N.  Y.  App.  (Ky.  iSqq)  51  S.  W.  Rep.  306;  Hender- 

Diir.  14C.  son  v.  Mar?land  Home  F.  Ins.  Co.,  90 

InVswJscssy  the  claim  of  the  assured  Md.  47;   Georgia  Home  Ins.   Co,  v. 

Against  the  underwriters  in  a  Lloyd's  Holmes,  75  Miss.  390. 

policy  is  not  merged  in  the  judgment  Fratornal  flodeties.  —  Under  the  Ar- 

against  the  attorney  in  fact  of  the  as-  kansas  statutes  (Acts  1895,  p.  188),  in 

sociation  who  Is  also  an  underwriter,  an  action  on  a  policy  or  certificate  is- 

and  such  judgment  does  not  prevent  a  sued  by  a  fraternal  society,  service  of 

suit  by  the  assured  against  the  other  process  may  be   made  on  the    chief 

underwriters  on  the  policy,  rather  than  officer,  or,  in  his  absence,  on  the  secre- 

on  the  judgment.     Enterprise  Lumber  tary,  of  any  subordinate  lodge  or  so- 

Co.  V,  Mundy,  62  N.  J.  L.  16.  ciety  of  such  fraternal  society  of  the 

401  •  l<Ki.  Where  ihs  Insured  Is  In-  state.  The  subsequent  Act  of  1897,  p. 
tersstsd  in  Keeping  the  Poliey  Alive,  he  31,  authorizing  a  different  mode  of 
may  intervene  in  an  action  brought  service  in  actions  on  insurance  policies 
by  one  to  whom  he  has  assigned  the  generally,  does  not  repeal  the  former 
policy  to  have  it  reinstated  and  com-  act  or  render  the  service  of  process  in 
pel  the  defendant  to  accept  premiums  such  actions  invalid.  Travelers'  Pro- 
unpaid.  Elgutter  V.  Mutual  Reserve  tective  Assoc,  v.  Gilbert,  (C.  C.  A.)  loi 
Fund  L.  Assoc.,  53  La.  Ann.  1733.  Fed.  Rep.  46. 

409.    1.  Besant  v.  Glens  Falls  Ins.  In  Hew  Terk  it  has  been  held  that 

Co.,  72  N.  Y.  App.  Div.  376.  one  who  merely  collects  the  premiums 

5.  Kent  V,  iEtna  Ins.  Co.,  84  N.  Y.  from  a  local  branch  of  a  fraternal  in- 
App.  Div.  438.    .  surance  company  and  transmits  them 

4.  Sullivan   v.  Spring  Garden    Ins.  to  the  hoit.e  office  in  another  state  is 

Co.,  34  N.  Y.  App.  Div.  128.  not  such  a  managing  agent  as  is  con- 

6.  McClelland  v,  Greenwich  Ins.  Co.,  templated  by  Code  Civ.  Pro  ,  g  432, 
107  La.  124;  Proctor  v,  Georgia  Home  subd.  2,  upon  whom  process  may  be 
Ins.  Co..  124  N.  Car.  265.  served.     Moore  v.  Monumental  Mnu 

7.  Karine  Inforanee.  —  In  a  suit  by  L.  Ins.  Co.,  77  K.  Y.  App.  Div.  209. 
an  owner  on  a  policy  of  marine  insur-  8.  Milwaukee  Trust  Co.  v.  Germania 
ance.  a  payee  who  disclaims  any  inter-  Ins.  Co.,  106  La.  669. 

est  therein  is  not  a  necessary  party.  10.  In  Minnsseta,  under  Stat.  Minn. 
Lewis    V.    i£tna    Ins.    Co.,    123   Fed.  (1894),  g  5177.  where  a  fraternal  asso- 
Rep.  157.  ciation  has  for  one  of  its  purposes  the 
4M,    1.  Andrus  v.  Fidelity  Mut.  L.  insurance  of  its  members  in  the  state, 
Ins.  Assoc,  168  Mo.  151.  but  has  no  president,  officer,  or  agent 
Beneflelsries  Jointly  Interested   must  therein,  service  may  be  made  upon  any 
be  joined  as  plaintiffs.     Voss  v.  Con-  one  of  the  associates  within  the  state 
necticut  Mut.  L.  Ins.  Co.,  119  Mich.  161.  at  the  time     Taylor  v.  Order  of  Rail- 
Where  Two  Beneficiaries  Are  BqnaUy  way  Conductors,  89  Minn.  222. 
Interested,  and  should  share  the  pro-  Bank  as  Agent.  ~  A  bank  which  re- 
ceeds  of  a  life-insurance  policy,  an  ac-  ceives    and    receipts    for    money    on 
tlon  cannot  be  maintained  against  the  account  of  or  for  any  contract  of  in- 
insurance  company  by  one   of   such  surance,  or  to  be  transmitted  to  such 
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498.  See  note  2. 

^5^  Public  Officers.  —  See  note  5. 

409.  (6)  Withdrawal  from  State;    Revocation  or  Cessation 
of  Agency.  —  See  note  3. 

410.  See  note  i. 

411.  y.  BxoLABATiov,  PiTiTioiT,  OB  CoKPLAUTT  —  1.  Statutory 
Forms.  —  See  note  2. 

In  AMnmpdt.  —  See  note  4. 
419.  2.  Speciflc  Allegations  —  ^.  Insurable  Interest.  —  See 
notes  2,  3. 

insurance   company  for   a  policy  of  Traniaetion  of  BusinMs  Before  Appoint- 

iasurance,  although  such  policy  may  ment   of  Agent.  —  In  -Woodward    v, 

not  be  signed  by  the  bank,  is  deemed  Mutual  Reserve  L.  Ins.  Co.,  84  N.  Y. 

an  agent  of  the  insurance  company,  A  pp.  Di  v.  324,  it  was  held  that  this  role 

apon  which  process  may  properly  be  does  not  apply  in  the  case  of  a  holder 

served.     Banlcers'  L.  ins  Co.  v,  Rob-  of  a  policy  issued  before  the  filing  of 

bins,    55     Neb.     117,    overruling      53  the  appointment  of  the  insurance  com- 

Neb.  44.  missioner  to  receive  service  of  process. 

But    in    Frawley    v,    Pennsylvania  In   Hiisissippii    under   Code    Miss.» 

Casualty  Co.,  124  Fed.  Rep.   259,   it  g  2327,  service  upon  the  agent  who 

was  held  that  where  a  Pennsylvania  issued  the  policy  sued  on  is  proper  ser- 

insarance  company  having  no  agent  vice   upon  a  foreign  insurance  com- 

or  representative  in  the  state  of  Wis^  pany  although  at  the  time  of  the  ser- 

consin^  and  doing  no  business  therein,  vice  he  had  been  discharged   by  the 

negotiated  insurance  policies  by  cor-  company  and  it  had  no  agent  in  the 

respondence  and  personal  interviews  state.    Pervangher  v.  Union  Casualty, 

outside  of  the  state,  and   forwarded  etc..  Co.,  81  Miss.  32. 

them  by  mail  to  the  insured,  the  mere  410*     1.   In   Bentndky,   where    the 

collection  of  a  renewal   premium   on  license  of  a  foreign  insurance  companv 

one  of  such  policies  by  a  cashier  of  a  has  been  revoked  by  the  state  authori- 

iDcal  bank  at  the  suggestion  of  the  ties,  service  of  process  upon  the  com- 

policy  holder,  did  not  constitute  the  missionerof  insurance  in  a  suit  brought 

cashier  an  agent  of  the  company  upon  in  a  state  court  confers  no  junsdiction. 

whom  process  could  be  served  so  as  to  Swann   v.   Mutual  Reserve  Fund   L. 

bind  (he  company.    See  to  the  same  Assoc,  100  Fed.  Rep.  922. 

effect  Swann  v.  Mutual  Reserve  Fund  411.    S.  Under  the  Vermont  Statnto 

L.  Assoc,  too  Fed.  Rep.  922.  (Acts  Vt.  1896,  No.  121,  %  i)  providing 

40§.    S.  Equity  L.  Assoc,  v.  Gam-  that  the  general  coirnis  in  assumpsit 

m  )n,  118  Ga.  236.  shall  be  a  sufficient  declaration  in  order 

6.  Old   Wayne    Mut.    L.   Assoc,   v,  to  recover   on  an    accident-insurance 

Flynn,  (Ind.  1903)  66  N.  E.  Rep.  57.  policy,  it  was  held  that  while  a  recov- 

4M«    S.  Green  v.    Equitable   Mut.  ery  may  be  had  under  a  general  count 

L.,  etc,  Assoc,  105  Iowa  628;    Ger-  in   assumpsit,   it  must  be  a  general 

mania  Ins.  Co.  v.  Ashby.  112  Ky.  303;  count  declaring    upon    an    insurance 

Home   Ben.  Soc  v.  Muehl,    109  Ky.  policy.      Wenheim   v.   Fidelity,  etc, 

479;  D*Arcy   v.  Connecticut   Mut.    L.  Co..  72  Vt.  326. 

Ins.  Co.,  108  Tenn.  567;  Connecticut  4.  In  an  Action  on  an  Oral  Contraot  to 

Mut.  L.  Ins.  Co.  V,  Spratley.  172  U.  S.  Insore,  recovery  cannot  be  had  under 

602;  Collier  9.  Mutual  Reserve  Fund  the  common  counts  in  assumpsit.    .Re- 

L.  Assoc,  119  Fed.  Rep.  617;  Moore  cov^rry  must  be  had  under  a  special 

V.  Mutual   Reserve    Fund   L.  Assoc,  count  setting  up  the  terms  of  the  policy 

129  N.  Car.  31.     But  see  Friedman  v.  though  in  fact  none  was  delivered  to 

Empire  L.  Ins.  Co.,  loi  red.  Rep.  535;  the  insure!.     Concord*a  F.  Ins.  Co.  v. 

Millan  v.    Mutual    Reserve   Fund    L.  Heffron,  84  III.  App.  610. 

Assoc,  103  Fed.   Rep.  764.  in  which  413.      2.    prulential    Ins.    Co.    v. 

latter  case  it  was  held  that  in  Virginia^  Hunn,  21  Ind.  App  525:  Bode  v,  Fire- 

ander  the  Act  of  May  18,  1887,  this  men's  Ins.  Co..  (Mo.  App.  1903)  77  S. 

rule  does  not  apply  to  foreign  mutual  W.  Rpp.  116:  Wolf  v.  Sun  Ins.  Co  ,  75 

astessment  companies.  Mo.  App.  306;  Sullivan  v.  Spring  Gar- 
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4 IS.  See  note  i^ 

c.  Consideration,  Terms  of  Policy,  and  Amount 

OF  Loss  —  Oraild«nktioii.  —  See  note  2. 
Ttrmi  of  Poliej.  —  See  note  3. 

den  Ins.  Co.,  34  N.  Y.  App.  Diir.  128;  the  loss,  have  been  held  to  be  a  soffi- 

Bryan  v.   Farmers'   Mat.    Indemnity  cient  averment  of   ownership  at    the 

Assoc  ,  81  N.  Y.  App.  Div.  542.  time  of  the  loss.    Insarance  Co.  of 

As  Against  a  General  Ezesptioa  a  pe-  North    America    v.    Hegewald,    (Ind. 

tition     which      notvhere     specifically  1903)  66  N.  E.  Rep.  902.     See  to  the 

alleges  that    the    plaintiffs  were  the  same  effect  Rogers  v.  Western  Home 

owners  of  the  property  insured  or  that  Town  Mut.  F.  Ins.  Co.,  93  Mo.  App. 

they  had  any  insurable  interest  therein,  24;  Shaver  v.  Mercantile  Town  Mut. 

is  sufficient.     Pennsylvania  F  Ins.  Co.  Ins.  Co.,  79  Mo.  App.  420;  American 

V,  Jameson,  31  Tex.  Civ.  App.  651;  Cent.  Ins.  Co.  v.  White,  (Tex.  Civ.  App. 

German  Ins.  Co.  v.  Pearlstone,  18  Tex.  1903)  73  S.  W.  Rep.  827  (as  against  a 

Civ.  App.  706.  general  demurrer). 

An  Avsnnent  that  tha  Plaintiir  Had  an  Fresomption  of  Oontinning  Interest.  -  • 

Insurable  Interest  in  the  property  as  the  Where  the  complaint  and   the   policy 

owner  thereof   has  been   held    to    be  filed  therewith  both  show  that  plaintiff 

sufficient  as  an  inferential  averment  of  was  the  owner  at  the  issuance  of  the 

ownership.    Jones  v,  Philadelphia  Un-  policy,  his  interest  as  such  will  be  pre- 

derwriters,  78  Mo.  App.  296.  sumed  to  continue.      Davis  v.  Grand 

A  Petition  in  an  Action  on  a  Certifleate  Rapids  F.  Ins.  Co.,  (Buffalo  Super.  Ct. 

ofBoaoiltlnsnranoo  describing  the  plain-  Gen.  T.)  15  Misc.  (N.  Y.)  263,  affirmed 

tiff  as  a  brother  of  the  deceased  mem-  in  157  N.  Y.  685. 

ber,  but  failing  to  aver  his  dependence  Assignment.  —  A  complaint  alleging 

on   the  deceased,  as  required  by  the  the  total  loss  and  destruction  of  the 

charter  of  the  society,  is  demurrable,  property  covered   by  the   policy,  and 

Supreme     Council     Catholic    Benev.  that  thereafter  the  insured  transferred 

Legion  v.  McGinness,  59  Ohio  St.  531.  and  assigned  to  the  plaintiff  "  all  his 

4I9«  S.  Farmers'  Ins.  Co.  v.  Burris,  interest  in  the  policy  of  insurance,'* 
23  Ind.  App.  507;  Vernon  Ins.,  etc.,  Co.  sufficiently  alleges  an  assignment  of 
V.  Toronto  Bank,  29  Ind.  App.  678;  Ohio  the  claim  for  the  loss.  Morley  r.  Liver- 
Farmers'  Ins.  Co.  V,  Vogei,  30  Ind.  pool,  etc.,  Ins.  Co.,  76  Minn.  285. 
App.  281:  Jones  z/.  Philadelphia  Undei-  413.  1.  Ohio  Farmers'  Ios.Co.fr. 
writers,  78  Mo.  App.  296;  Continental  Vogel,  30  Ind.  App.  281. 
F.  Assoc.  V.  Bearden,  29  Tex.  Civ.  2.  Sullivan  v.  Spring  Garden  Ins. 
App.  569.  Co.,  34  N.  Y.  App.  DIv.  128. 

Snflloionoy   of  Averment.  —  An  aver-  In  an  Aetion  on  an  Oral  Contrast  to 

mem  that  the  plaintiff  was  the  owner  InsnrOi   it  is  not   necessary   to  allege 

of   the   property  insured  at  the  time  payment   of    the    premium.     Western 

when  the  policy  was  issued  and  at  the  Assur.  Co.  v,  McAlpin,  23  Ind.  App. 

time   when   the    action    thereon    was  220. 

brought   does    not    sufficiently   allege  8.  Shaver  v.  Mercantile  Town  Mut 

that  the  plaintiff  was  the  owner  of  the  Ins.  Co.,  79  Mo.  App.  420;  Wittkowsky 

property  at  the  time  of  the  loss.     Prus-  ».  American  Ins.  Co.,  79  Mo.  App.  501, 

sian  Nat.  Ins.  Co.  v,  Peterson,  30  Ind.  holding  that  a  peiition  which  coutains 

App.  289.  no  allegation,   either  "  direct  or    in- 

Allegatlons  in  a  petition  that  the  ferential,  as  to  what  sum  the  insurance 
plaintiff  was  the  owner  of  the  property  was  taken  for,  or  that  it  was  taken  for 
at  the  time  when  the  policy  was  issued  any  sum,  or  insured  plaintiff  in  any 
and  that  he  occupied  it  at  the  time^of  amount,  or  that  it  contained  an  agree- 
the  fire  fail  to  allege  ownership  at  the  ment  to  reimburse  him  in  money,  prop- 
time  of  the  fire  or  an  insurable  interest  erty.  or  other  thing,"  is  defeciive. 
therein  at  that  time.  Phenix  Ins.  Co.  A  Deolaratlon  in  an  Answer  on  a  Parol 
V,  Moffitt,  (Ind.  1898)  51  N.  E.  Rep.  Agreement  to  Renew  a  policy  is  demnr- 
^8.  rable  if  it  fails  to  show  the  conditions 

The  Words,  His  Property,  His  House,  or  of  the  original  policy  to  be  inserted 

thoUko,  used  by  a  plaintiff  in  an  acti  >n  in    the     renewal.     Mallette  tr.  British 

on  an  insurance  policy  in  describing  American  Assur.  Co.,  91  Md.  471. 
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4 IS.  [iubu  of  LoM.]  —  See  note  Sa. 

d.  Performance  of  Conditions  of  Poucy.  — See 
note  6. 

414.  See  note  i. 

e.  Breach  of  Contract,  —  See  notes  2,  3. 

4ia.  /.  Necessity  of  Attaching  Copy  of  Policy,  —  See 
notes  I,  3,  5. 

413,  6a.  In  an  Aotionona  Poliojof  App.  333;  Kettearingv.  Northweitern 
FiddUtj  Ininmnoe  a  complaint  alleging  Masonic  Aid  Assoc,  99  Fed.  Rep. 
that  the  proofs  of  loss  have  been  placed  532. 

in  the  hands  of  the  defendant  and  have  Other  UnnaoasMtrj  Allsgationi.  —  The 

been  examined  by  it  is  saflBcient  with-  Place  Where  the  Contract  of  Insurance 

out  setting  out  the  various  items  of  Was  Mcule  need  not  generally  be  aU 

loss.    Timmonsville  Bank  r.  Fidelity,  leged.    Lauer  v»  Equitable  L.  Assur. 

etc.,  Co.,  120  Fed.  Rep.  315.  Soc,  10  Ohio  Dec.  397. 

6.  Meech  v.  National  Ace.  Soc.,  50  The  Time  When  a  Contract  of  Insur^ 

N.  Y.  App.  Div.  144  [citing  11  Encyc.  ance  Was  Made  if  material  must  be  laid 

OP  Pl.  and  Pr.  413I;  Faulkner  7/.  Grand  truly,  but  if  not  material  any  time  an- 

Legion,  etc.,  63  Kan.  400.    See  also  tecedent  to  the  time  when  the  suit  is 

London,  etc.,  F.  Ins.  Co.  v.  Scbwulst,  brought  and  within  the  statute  of  limi- 

(Tex.  Civ.  App.  1898)  46  S.  W.  Rep.  89.  tations   will   suffice.     Lauer    9.    Equi- 

Fdlnro    to   Make   Appraisement.  ^  A  table  L.  Assur.  Soc,  10  Ohio  Dec.  397. 

general  averment  that  the  insured  has  Title  Insnranoe.  —  In  an  action  upon 

performed   all   the  conditions    of   the  a  covenant  contained  in  a  policy  of 

policy  is  insufficient  to  cure  a  complaint  insurance  of  the  title  of  land,  grounded 

which  shows  that  no  appraisement  had  on  the  eviction  of  the  insured  from  the 

been  made  as  required  by  the  policy  land,  a  declaration  which  fails  to  aver 

and  which  does  not  aver  that  such  ap-  that  the  eviction  under  an  adverse  title 

fraisement  had  been  waived.    Vernon  was  by  a  title  paramount  and  superior 

ns..  etc.,  Co.  v,  Maitlen,  158  Ind.  393.  to  that  of  the  plainiiGf  is  insufficient. 

414.  1.  ^tna  Ins.  Co.  v,  Glasgow  Barton  v.  West  Jersey  Title,  etc.,  Co., 
Electric  Light,  etc..  Co.,  107  Ky.  77  64  N.  J.  L.  24.  And  see  Taylor  v.  New 
Uiting  II  Encyc.  of  Pl.  and  Pr.  414];  Jersey  Title  Guarantee,  etc.,  Co.,  68 
Tillis  V.  Liverpool,  etc.,  Ins.  Co.,  (Fla.  N.  J.  L.  74. 

1903)  35  So.  Rep.  171;  Home  Ins.  Co.  415.     1.    Lauer    v.    Equitable    L. 

V,  Boyd,  19  Ind.  App.  173;  Insurance  Assur.  Soc.  10  Ohio  Dec.  397. 

Co.  of  North  America  v.  Coombs   19  The  Entire  Polioj  Veed  Vot  Be  Set  Ont. 

Ind.  App.  331;   Fred  Miller  Brewing  — It  is  sufficient  to  plead  the  sutwtance 

Co.  V,  Capital  Ins.  Co.,  11 1  Iowa  590.  and  avei  such  acts  as  show  the  com- 

S.  Clemens  v,  American  F.  Ins.  Co.,  pany*s  liability.     Northwestern   Mut. 

70  N.  Y.  App.  Div.  435  L..Ins.  Co.  v.  Freeman,  19  Tex.  Civ. 

3.  Anticipating   D^enses  —  Fire,  —  App.  632. 

Tillis  V.  Liverpool,  etc.,  Ins.  Co.,  (Fla.  In  an  Aotion  on  an  Oral  Contraet  to  In- 

1903)  35  So.   Rep.   171;  Indian   River  sure,  the  policy  agreed  to  be  issued  need 

Stale  Bank  v,  Hartford  F.  Ins.  Co.,  not  be  filed  with  the  complaint.    West- 

(Fla.  1903)  35  So.  Rep  228;  i£tna  Ins.  ern  Assur.    Co.  v,  McAlpln,  ^23  Ind. 

Co.   V,   Glasgow   Electric   Light,  etc.,  App.  220. 

Co  ,  107  Ky.  77;  Gardner  V.  Continental  8.    Triple    Link    Mut.     Indemnity 

Ins.  Co.,  (Ky.  1903)  75  S.  W.  Rep.  283;  Assoc,  v,  Williams,  121  Ala.  138  [citing 

Schrepfer    v,    Rockford  Ins.   Co.,  77  11  Encyc.  of  Pl.  and  Pr.  415];  Ber* 

Minn.  291.  liner   v.  Travelers'  Ins.  Co.,  121  Cal. 

Life,  —  Triple  Link  Mut.  Indemnity  451;  Knights  Templar,  etc.,  L.  Indem- 

Assoc.    V,    Williams,    isi    Ala.    138;  nity  Co.  v.  Dubois,   26  Ind.  App.  38. 

Modern     Woodmen    of    America    v.  In   Jastiot*8   Oonrt.  —  Phoenix   Ace., 

Noyes,  158  Ind.  503,  Davis  v.  Brown,  etc.,  Ben.  Assoc,  v.  Hortoo,  99  Ind. 

159  Ind.  644.  App.  198. 

Benefit  Insurance,  —  Supreme  Lodge,  Sffoot  of  Toms  of  PttUqr.  —  If  by  the 

etc.,  V,  Albers,  106  111.  App.  85:   Su-  terms  of  the  policy  the  application  is 

preme  Lodge,  etc.,  v,  Foster,  26  Ind.  made  a  part  thereof,  it  must  be  at* 
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AtSt.  g.  Alleging  Notice  and  Proofs.  —  See  note  7. 

41 0,  h.  Allegations  Peculiar  to  Suits  on  Particular 

Kinds  of  Policies— (i)  Fire  Insurance  —  TngoKtim  wi  Lm  u 
bmnaM.  —  See  note  l. 

Aamnt  of  Lorn,  —  See  note  3. 

41 7«  (2)  Li/e  and  Benefit  Insurance  —  Btatftt  XaranuMo.  —  See 
note  4. 

418.  See  notes  i,  3,  5* 

Uched,  otherwise  not.    Lauer  r.  Equi-  proofs  of  death  shall  be  furnished  may 

table  L.  As^ur.  Soc.,  lo  Ohio  Dec.  ^97.  be  proved   although    not   specificaUjr 

415.  6.  Vsesssity  finr  Sening  ForUi  alleged,  but  such  ptoof  can  be  received 
OirtiflsaU  in  Xutaal  Benefit  iooiety.—  only  to  show  the  fact  of  waiver  and 
See  Supreme  Lodge,  etc.,  V.  Meister,  78  substantial  compliance  with  the  con- 
Ill.  App.  649.  ditions  of  the  policy  as  10  furnishing 

7.  AUsging  Ifotioe  and  Proofli  of  loss  is  proof,  and  is  not  admissible  as  sub- 

A   condition    precedent    to    recovery,  stantlve  proof  of  any  fact  as  to  the 

Fallon  V,   Farmers'   Home  Mut.  Aid  accident  or  the  cause  of  death. 

Assoc.,  (Ky.  1902)  66  S.  W.  Rep.  1029;  Allegatioii  of  Full  Perfnrmaaee.  —  In 

Texas  Home  Mut.  F.  Ins.  Co.  v.  Bow-  jurisdictions  where  it  is  held  ihat  a 

lin,  (Tex.  Civ.  App.  1902)  70  S.  W.  Rep.  general  allegation  that  all  terms  and 

797.  conditions  of   a  contract  have    teen 

WaiTsr  ef  IfotloeaiidProofiofLoss,  to  fully    performed     sufficiently    alleges 

be  relied  on,  must  be  pleaded.     Gillon  performance  of  conditions  precedent. 

V,  Northern  Assur.  Co.,  127  Cal.  480;  no  allegations  of  proof  of  loss  need 

White  v.41ome  Mut.  Ins.  Co.,  128  Cal.  be  made  in  addition   to  the  general 

X31;  Parsons  V.  Grand  Lodge,  etc.,  108  allegation.      Commercial     Travelers* 

Iowa  6;    Westchester  F.  Ins.  Co.   v,  Mut.  Ace.  Assoc,  v.  Springsteen.  23 

Coverdale,  q  Kan.  App.  651;  Andrus  Ind.  App.  657:  Hanover  F.  Ins.  Co.  ». 

V.  Fidelity  Mut.  L.  Ins.  Assoc.,  168  Mo.  Johnson,  26  Ind.   App.   122;  Indiana 

151;  Eureka  F.  &  M.  Ins.  Co.  v.  Bald-  Ins.  Co.  v,  Pringle,  21  Ind.  App.  559; 

win,  62  Ohio  St.  368;  St.  Paul  F.  &  M.  Vail  v,  Pennsylvania  F.  Ins.  Co.,  67  N. 

Ins.  Co.  V.  Hodge,  30  Tex.  Civ.  App.  J.  L.  66;  Ohlsen  r.  Equitable  L.  Assur. 

257.  Soc,  (Supm.  Ct.  Spec.  T.)  25  Misc.  (N. 

Waivtr  of  Oenditioiis  as  to  tiie  Time  ef  Y.)  230;  Wilson  v  Commercial  Union 

Paymeiit  of  Premiums  must  be  pleaded.  Assur.  Co.,  51  S.  Car.  540. 

Ryer  r.  Prudential  Ins.  Co.,  8$  N.  Y.  An  Award  of  Loss  by  Arbitrators  as  a 

App.  Div.  7.  condition  precedent  to  recovery  on  a 

Waiver  of  a  Condition  Against  Kooping  fire  policy  may  be  properly  stated  under 
ChttOlino  on  the  Premises  must  be  pleaded  a  general  allegation  of  full  perform- 
to  be  available.  Merchants*  Nat.  Ins.  ance.  Aclcley  v.  Pbenix  Ins.  Co.,  25 
Co.  V,  Pearce,  84  111.  App.  255.  Mont.  272. 

lafldont  AUogation  of  Waiver.  —  A  The  Giving  of  Proofs  of  Death  and  a 

complaint  in  an  action  on  an  accident  Waiver  Thereof  by  the  Dofsndaat  may 

policy  alleging  that  the  plaintiff  gave  properly  be  pleaded  by  the  plaintiff  in 

due  notice  of  his  injury  at  the  home  an  action  on  a  mutual-benefit  policy, 

office  of  the  association  immediately  Stephenson  v.  Bankers  L.  Assoc.,  108 

after  the  injury,  and  that  such  notice  Iowa  637. 

was  accepted  as  adequate,  and  without  416.     1.    Timmonsville    Bank    v. 

objection,  «as  held  to  be  a  sufficient  Fidelity,  etc.,  Co.,  121  Fed.  Rep.  934, 

allegation  of  waiver  of  a  provision  that  citing  1 1  Encyc  op  Pl  and  Pr.  416. 

the  policy  should  be  void  on  failure  to  8.  Bode  v.  Firemen's  In«.  Co.,  (Mo. 

give  written  notice  to  the  secretary  of  App.  1903)  77  S.  W.  Rep.  116.    See  also 

the  association  at  its  home  office  within  Jones  v.  Philadelphia  Underwriters,  78 

ten  days  after  the  injury     Commercial  Mo.  App.  296 

Travelers' Mut.  Ace.  Assoc,  tr.  Spring-  417.    4.  Triple  Link  Mut.  Indem- 

flteen,  23  Ind.  App  657.  nity  Assoc,  v.  Willisms,  121  Ala.  138: 

In  Foster  r.  Fidelity,  etc.,  Co.,  99  Brookshier  v.  Chillicoihe  Town  Mut. 

Wis.  447,  it  was  held  that  a  waiver  of  a  F.  Ins.  Co.,  91  Mo.  App.  599. 

condition  as  to  the  time  within  which  418.    1.  Supreme    Lodge,  etc.,  v. 
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41 8.  [Kambv  in  Good  Bteading.  —  See  note  5a.] 

(4)  Accident,  Casualty,  and  Fidelity  Insurance  —  Xb  Aotioi 
€B  Folic  J  of  Aioidoat  Ininrattoo.  —  See  notes  8,  9,  10. 

490.  S.  Prayer.  —  See  note  3. 

YI    DsxvsxEB  —  Vador  Codo  Pnetloo.—  See  note  5. 
lo  Woit  Yirgiaia.  —  See  note  6. 

491.  vn.  Plea  OB  AmwsB  —  2.  Speoiflo  Pleas  —  a.  General 
Issue  or  General  Denial  —  Gonona  iimio.  —  See  note  4, 

499.  See  note  i. 

GoBond  Donial.  —  See  notes  2,  4,  5. 

b.  Breaches  of  Condition. — See  notes  7,  8. 

Meister.   78  III.  App.   649;  Brann  v.  son  v.  Union  Mut.  F.  Ins.  Co.,  75  Vt 

Maine  Ben.  L.  Assoc,  92  Me.  341.  320.    See  also  McDonougli  v,  iEtna  L. 

418.    8.  Supreme    Lodge,  etc.,  v.  Ins.  Co.,  (Supm.  Ct.  Tr.  T.)  38  Misc. 

Metster,  78  111.  App.  649.  (N.  Y.)  625. 

6.  Garcelon  v.  Commercial  Travelers*  S.    Bettenhasser    v»    Templars    of 

Eastern  Ace.  Assoc  ,  184  Mass.  8.  Liberty,  58  N.  Y.  App.  Div.  61;  Mc- 

Aa.  In  Supreme  Lodge,  etc.,  v,  Fos-  Manus  v.  Western  Assur.  Co.,  (Supm. 
ter,  26  Ind.  App.  333,  it  was  held  that  Ct.  Spec.  T.)  22  Misc.  (N.  Y.)  269, 
in  an  action  on  a  fraternal  insurance  affirmed  43  N.  Y.  App.  Div.  550. 
policy  it  is  not  necessary  to  allege  in  But  WaiTor  of  a  Oondition  Prooodonl  in 
the  complaint  that  the  insured  was  in  a  life-insurance  policy  cannot  be  re- 
good  standing  under  the  laws  of  the  ceived  under  the  general  denial.  An- 
order  at  the  time  of  his  death.  And  ders  v.  Life  Ins.  Clearing  Co.,  62 
see  Ellis  r.  National  Provident  Union,  Neb.  585. 
50  N.  Y.  App.  Div.  255.  4.  McManus  v.  Western  .\ssur.  Co., 

t.  Railway  0£Bcials,  etc.,  Assoc,  v,  (Supm    Ct.  Spec.  T.)  22  Misc.  (N.  Y.) 

Beddow.  112  Ky.  184;  Jamison  v.  Con-  269,  affirmed  ^^  N.  Y.  App.  Div.  550. 

tinental  Casualty  Co.,  (Mo.  App.  1904)  0.  Cheever  v.  British-American  Ins. 

78  S.  W.  Rep,  812.  Co.,  86  N.  Y.  App,  Div.  333. 

Vor  Vaoti  Held  to  Oonstitiito  Vo  Kate-  7.  Modern  Woodmen  of  America  v. 

rial   Yailanoo,    in    the    absence    of    a  Davis,  184  III.  236;   Supreme  Lodge, 

specific  objection  to  the  admission  of  etc.,  v,  Albers,  106  III.  App.  85  [each 

the  testimony,  see  ^tna  L.  Ins.  Co.  v.  ciHn^  11  Encyc.  of  Pu  and  Pr.  422]; 

Hicks,  23  Tex.  Civ.  App.  74.  Danvers  Mut.  F.  Ins.  Co.  v,  Schertz, 

9,  Railway  Officials  Ace.  Assoc,  r.  95  111.  App.  656;  Smith  v.  Continental 
Armstrong,  22  Ind.  App.  406.  Ins.  Co.,  108  Iowa  382;  Winn  v.  Far- 

10.  Railway  Officials  Ace.  Assoc,  v.  mers'  Mut.  F.  Ins.  Co.,  83  Mo.  App. 
Armstrong,  22  Ind.  App.  406;  Mc-  123;  King  v.  Phoenix  Ins.  Co.,  loi  Mo. 
Elfresh  v  Odd  Fellows  Ace.  Co.,  21  App.  163;  Life  Ins.  Clearing  Co.  v. 
Ind.  App.  557.  Altschuler,   55    Neb.    341;    Farmers', 

490.    3.  Wagner  v.  Westchester  F.  etc.,  Ins.  Co.  v,  Wtard,  59  Neb.  451; 

Ins.  Co.,  92  Tex.  549.  Latimer  v.  Sovereign  Camp,  etc.,  62  S. 

6.  Soflieieiiey  of  Domiimr.  —  See  Vin-  Car.   145;   Montgomery    v.   Delaware 

cent  V,  Mutual  Reserve  Fund  L.  Assoc.,  Ins.  Co.,  67  S.  Car.  399;  Boston  Marine 

74  Conn.  684.  Ins.  Co.  v.  Scales,  loi  Tenn.  628. 

6.  Petit  V,  German  Ins.  Co.,  98  Fed.  7or  Caioo  EzompUfying   the   Gonoral 

Rep.  800.  Bnloo  of  Pleading  as  to  conditions  prece- 

431  •  .  4.  Phenix  Ins.  Co.  v,  Cald-  dent  in  actions  on  insurance  policies, 

well,   187  111.   73;    Woodmen    of    the  see  Cassimus  v.  Scottish  Union,  etc.. 

World  V,  Grace,  (Miss.   1900)  28  So.  Ins.  Co.,  135  Ala.  256;  Supieme  Lodge, 

Rep.   832;   Van   Alstyne  v.   Franklin  etc.,  v.  Fletcher,  78  Miss.  377;  Sechrist 

Council  No.  41,  69  N.  J.  L.  15;  Poole  v.  Codorns,  etc.,  Mut.  Protection  Ins. 

V,  Massachusetts  Mut.  Ace.  Assoc.,  75  Co.,  7  Pa.  Super.  Ct.  246.    See  gen- 

Vt.  85.    Contra,  Leonard  v,  Sute  Mut.  eratljr    Conditions   Precedent;  Con« 

L.  Assur.  Co.,  24  R.  I.  7.  tracts;  Covenants,  and  the  General 

4M*     1.    Moore    v,    Susquehanna  Index  to  this  work. 

Mut.  F.  Ins.  Co.,  iq6  Pa.  St.  30;  Wil-  8.  Helvetia  Swiss  F.  Ins,  Co.  ».  Ed- 
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49S.  Bee  note  i. 

c.  Breaches  of  Representations  or  Warranties. 

—  Sec  note  4. 
494.  d.  Fraud.  — See  note  i. 

e.  Other  Defenses.  —  See  notes  5,  6. 
/.  Attaching  Copy  of  Policy  or  Application  to 
Answer --VBd«r  Ood«  PrMtiot.  —  See  note  8. 

49ff.  Ym.  BBPLICATIOV  OB  BSPLT— 1.  InOenenl— To  Aasinr 
AUogfaif  BriMh  of  Condltioiii.  —  See  notes  i,  2. 
Ooaolviioii.  —  See  note  6. 
490.  2.  Departure.  —  See  note  i. 

ward  P.  Allis  Co.,  11  Colo.  App.  264:  join  in  his  answer  a  defense  tliatthe 
Mutual  Ben.  Assoc,  v.  Nancarrow,  insured  had  not  performed  a  condition 
(Colo.  App.  1903)  71  Poc.  Rep.  433;  precedent  as  to  arbitration  or  appraisal 
Supreme  Ct  v.  Barker,  96  111.  App.  of  the  amount  of  the  loss  with  other 
490;  Bateman  v.  Grand  Fraternity,  18  defenses  which,  if  successfully  main- 
Pa.  Super.  Ct.  385.  tained,  would    discharge  the  insurer 

433.  1.  See  Grand  Lodge,  etc.,  v,  from  liability  altogether.    Phoenix  Ins. 
Gaddis,  (N.  J.  1903)  55  Atl.  Rep.  465.  Co.  v.  Carnahan,  63  Ohio  St.  258. 

4.  Taylor  v.  Security  Mut.  L.  Ins.  e.  Harlow  v.  Supreme  Lodge,  etc, 

Co.,  73  N.  Y.  App.  Div.  319;  Bateman  (Ky.  1901)  62  S.  W.  Rep.  1030;  World 

cr.   Grand    Fraternity,   18    Pa.   Super.  Mut.  Ben.  Assoc,  v.  Worthing,  59  Neb. 

Ct.  385.  587;  Fischer  v.   Metropolitan   L.  Ins. 

But  Whoro  an  Antwor  Alleges  that  the  Co.,  167  N.  Y.  178,  affirming  37  N.  Y. 

Warranties  Wore  Vatorial  to  the  risk,  it  App.  Div.  575;  Murphy  v.  Mutual  Re- 

is  not  necessary  to  allege   that  they  serve  Fund  L.  Assoc.,  114  Fed.  Rep. 

were  fraudulently  made,  since,  If  the  404. 

matters  warranted  to  be  true  are  ma-  S.  Taylor  r.  Security  Mut.  L.  Ins. 

terial,  but  false,  they  will  avoid  the  Co.,  73  N.  Y.  App.  Div.  319.    See  also 

policy  though  not  fraudulently  stated.  Parker  v.  Des  Moines  L.  Assoc..  108 

Dolan  V,  Missouri  Town  MuL  F.  Ins.  Iowa  117;  Supreme  Commandery,  etc., 

Co.,  88  Mo.  App.  666.  v.  Hughes,  (Ky.  1902) 70S.  W.  Rep.  405. 

There  Is  an  Impllod  Oonditlon  of  the  436.    1.  Forfeiture  being  matter  of 

truth  of  all  material  representations  of  defense,  not  as  counterclaim   but  in 

the  insured  on  the  faith  of  which  the  avoidance,  does   not   require  a  reply 

contract  is  made,  and  hence  a  breach  unless  required  by  the  court  on   the 

of  such  condition  is  sufficient  if  pleaded  defendant's  motion.     Kingman  v.  Lan- 

as  a  defense;  and  it  is  optional  with  cashire  Ins.  Co.,  54  S.  Car.  599. 

the  defendant  to  plead  it  Instead  of  a  S.  Fidelity  Mut.  L.  Ins.  Co.  v.  Bat- 

defense  of  fraud  or  mutual  mistake  of  son,  136  Ala.  330.    See  also  Western 

fact.     Evans  v,  Columbia  F.  Ins.  Co.,  Assur.  Co.  tr.  Hall,  120  Ala.  547;  Cassi- 

(Supm.  Ct.  Tr.  T.)  40  Misc.  (N.  Y)  316.  mus  v.  Scottish  Union,  etc.,  Ins.  Co., 

434.  1.   Iisnaneo   of  P0II07.  —  An  135  Ala.  256:    Franklin  Ins.    Co.    v. 
answer  alleging  fraud  in  obtaining  an  Wolff,  23  Ind.  App.  549. 

insurance  policy  Is  sufficient  where  it  6.  A   reply  to  an  answer    alleging 

contains  no  allegation  that  defendant  false  representations  in  an  application 

would  not  have  issued  the  policy  had  for  insurance  that  the  application  was 

it  known  the  real  state  of  the  facts  un-  made  by  an  agent  of  the  defendant  is 

der  which  the  answers  in  the  applica-  not  a  plea  of  non  est  factum^  and  need 

tion  were  made.     Summers  v.  Metro-  not  be  verified.     Home  Ins.  Co.  v.  Syl- 

polttan  L.  Ins.  Co.,  90  Mo.  App.  691.  vester,  25  Ind.  App.  207. 

6.  Pacific  Mut.  L.  Ins.  Co.  v,  Bailey,  496.    1.  SeeTillisv.  Liverpool,  etc., 

(Ky.  1904)  78  S.  W.  Rep.  119;  Ameri-  Ins.  Co.,  (Fla.  1903)  35  So    Rep.  171; 

can  Cent.  Ins.  Co.  v.  Murphy,  (Tex.  Franklin   Ins.  Co.   v.  Feist,   31   Ind. 

Civ.  App.   1901)  61  S.  W.  Rep.  956.  App.  390. 

See  also  iEtna  L.  Ins.  Co.  v.  King,  84  Ulustration  of  Departnro.  —  Where  the 

III.  App.  171.  petition  alleged  that  the  Insured  had 

Jolndtr  of  PtfOBiss.  —  An  insurer  may  performed  all  the  requirements  of  the 
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490.  X.  YsBincATiov  or  PLBABnresL  —  [A  plea  which  admits 
the  issuance  of  an  insurance  policy,  but  denies  the  identity  of  the 
person  insured,  need  not  be  verified,  *•] 

497.  XL  AlCEVDiCEVTB. — See  notes  i,  4,  5,  7. 

Xn.  Tbial  —  1.  Questions  for  Jury.  —  See  note  8. 

498.  See  notes  i,  2,  3,  4,  5,  7. 
490.  See  notes  2,  3,  4,  5,  6. 

policy,   aad    the    iaturaace   company  Minnesota,  —  Price  v.  Standard  L., 

answered,  averring  that  the  policy  had  etc.,  Ins.  Co.,  (Minn.  1903)  95  N.  W. 

lapsed  by  reason  of  a  failure  to  pay  Rep.  11 18. 

the  last  premiam,  it  was  held  that  a  Missouri.  —  Dolan  v,  Missouri  Town 

reply  alleging  that  the  company  had  Mut.  F.  Ins.  Co.,  88  Mo.  App.  666. 

waived  such  payment,  and  further  that  New  Jersey,  —  Henn  v.  Metropolitan 

by  its  conduct  it  was  estopped  from  L.  Ins.  Co.,  67  N.  J.  L.  310. 

claiming  that  the  premium  was   not  A^^«/ K?r^.  —  O'Farrell  v.  Metropoll-. 

paid,  constituted  a  departure.     Union  tan  L.  Ins.  Co.,  (N.  Y.  1901)  60  N.  E. 

Casualty,  etc.,  Co.  v,  Bragg,  63  Kan.  Rep.  1117;  Louis  v,  Connecticut  Mut. 

391.  L.  Ins.  Co.,  58  N.  Y.  App.  Div.  137; 

4M«    4<i.  McCarty  cr.  Hartford   F.  Seidenspinner  v.  Metropolitan  L.  Ins. 

Ins.  Co.,  (Tex.  Civ.  App.  1903)  75  S.  W.  Co.,  70  N.  Y.  App.  Div.  476. 

Rep.  934.  Ohio,  —  Northwestern  Mut.  L.  Ins. 

4tl7.    1.  North   British,    etc.,    Ins.  Co.  v,  Risley,  12  Ohio  Cir.  Dec.  186. 

Co.  V.  Rudy,  26  Ind.  App.  472.  Pennsylvania.  —  Quirk  v.  Meiropoli- 

•4.  Lilly  V.  Preferred  Ace.   Ins.  Co.,  tan  L.  Ins.  Co.,  12  Pa.  Super.  Cl  250; 

(Supm.  Ct.  Spec.  T.)  41  Misc.  (N.  Y.)  8.  Holleran  v.  Life  Assur.  Co.  of  America, 

6.  Subsequent '  Fire.  —  An    amended  18  Pa.  Super.  Ct.  573 :  Landes  v.  Safety 
petition  seeking  to  recover  for  addi-  Mut.  F.  Ins.  Co.,  190  Pa.  St.  536. 
tional  injury  to  the   same    property,  Tennessee,  —  Nashville    First    Nat. 
covered  by  the  same  policy,  by  a  sub-  Bank  v.  U.S.  Fidelity,  etc.,  Co.,  (Tenn. 
sequent  fire,  has  been  allowed.    Scot-  1903)  75  S.  W.  Rep.  1076. 

tish  Union,  etc.,   Ins.  Co.   v.  Strain,  IVashington,  —  Dubcich    v.    Grand 

(Ky.  1902)  70  S.  W.  Rep.  274.  Lodge,  etc.,  33  Wash.  651. 

7.  Jackson  First  Baptist  Church  v.  United  States,  —  Hubbard  v.  Mutual 
Citizens*  Mut.  F.  Ins.  Co.,  119  Mich.  Reserve  Fund  L.  Assoc..  (C.  C.  A.)  100 
203;  Louis  V,  Connecticut  Mut.  L.  Ins.  Fed.  Rep.  719:  Carrollton  Furniture 
Co.,  58  N.  Y.  App.  Div.  137,  affirmed  Mfg.  Co.  v,  American  Credit  Indem- 
172  N.  Y.  659.  nity  Co.,  (C.  C.  A)  124  Fed.  Rep.  25, 

8«  Globe  Mut.  L.  Ins.  Assoc,  v.  Wag-  affirming  (C.  C.  A.)  115  Fed.  Rep.  77. 

ner,  90  111.  App.  444,  affirmed  188  111.  S.  McGowan  v.   Supreme  Ct.,  etc., 

133;  Maryland  Casualty  Co.  v,  Gehr-  104  Wis.    173.      See    also  Proctor   v. 

mann,  96  Md.  634:  Supreme  Council,  Metropolitan  L.  Int.  Co.,  20  Pa.  Super, 

etc.,  V,  Brashears.  89  Md.  624:   Price  Ct. -523. 

V,  Standard  L.,  etc.,  Ins.  Co.    (Minn.  8.  Petty  v.  Mutual  F.  Ins.  Co.,  iii 

1903)  95   ^^•  W.  Rep,   1 1 18;    Dolan  v,  Iowa  358. 

Missouri  Town  Mut.  F.  Ins.  Co.,  88  4.  Liverpool,  etc.,  Ins.  Co.  v,  Heck- 
Mo.  App.  666;  Louis  v.  Connecticut  man,  64  Kan.  388:  Corbett  v.  Spring 
Mut.  L.  Ins.  Co.,  172  N.  Y.  659;  North-  Garden  Ins.  Co.,  167  N.  Y.  596,  affirm^ 
western  Mut.  L.  Ins.  Co.  v,  Risley,  12  ing  ^  N.  Y.  App.  Div.  628. 
Ohio  Cir.  Dec.  186;  Landes  v.  Safety  5.  Bowen  v.  Preferred  Ace.  Ins.  Co., 
Mat.  F.  Ins.  Co.,  190  Pa.  St.  536;  Fi-  82  N.  Y.  App.  Div.  458. 
delity  Mut.  L.  Assoc,  v.  Harris,  94  Tex.  7.  Barnes  v.  Fidelity  Mut.  L.  Assoc., 
25;  Provident  Sav.  L.  Assnr.  Soc.  v.  191  Pa.  St.  6t8  (*'  good  health  "):  Fi- 
Hadley,  (C.  C.  A  )  102  Fed.  Rep.  956.  delity,  etc.,  Co.  v.  Phoenix  Mfg.  Co., 

498.    1*  Iowa.  —  Peterson    v.    Des  (C.  C.  A.)  100  Fed.  Rep.  604  ("  general 

Moines  L.  Assoc.,  115  Iowa  668.  woodwork  "). 

Kentucky.  —  U.  S.  Fidelity,  etc.,  Co.  499.      S.     Strouse    v.     American 

V.  Blackly,  (Ky.  1903)  77  S.  W.  Rep.  709.  Credit  Indemnity^  Co.,  91  Md.  244:  Wil- 

Maryland,  —  Supreme  Council,  etc.,  sod  v.  Commercial  Union  Ins.  Co.,  15 

V,  Brashean,  89  Md.  624*  S.  Dak.  329. 
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490.  See  notes  3,  3,  4,  5,  8,  lo,  12. 
431,  See  note  i. 

2.  Queftions  for  Coizrt.  —  See  notes  2,  3,  4,  5,  10. 


Tint  <hMrti0a  of  Iniid  is  XaUag  Fnofr  the  jurjr.    Long  s^.  Tra^elen'  Ino,  Ca, 

of  LoM  is  for  the  jury  under  proper  in-  113  Iowa  259. 

■iruciions.     Garner  v.  Mutual  F.  Ins.  4.  Ftdeliiy,  etc.,  Co.  tr.    Sittig,  t8l 

Co.,  (Iowa  looi)  86  N.  W.  Rep.  289.  111.    iii,   affirming  79   111.    App.   245; 

439*    S.  rletcherv.  German- Ameri-  Payne   v.  Fraternal  Ace.   Assoc.,  119 

can  Ins.  Co.,  79  Minn.  337.  Iowa  342.    See  also  Myler  v.  Standard 

4.  "Forthwith"    was   construed    as  L.,  etc..  Ins.  Co.,  (C.  C.  A.)  92  Fed. 
equivalent  to  within  a  reasonable  time,  Rep.  861. 

in  Fletcher  v.  German-American  Ins.  6.  Drakeford  v.  Supreme  Conclave. 

Co.,  79  Minn.  337.  etc.,  61  S.  Car.  338. 

5.  Robinson  v,  Xxaz,  Ins.  Co.,  128  S,  Supreme  Lodge,  etc.,   r.   Lloyd. 
Ala.  477:   Edwards  v.  Sun  Ins.  Co.,  (C.  C.  A.)  107  Fed.  Rep.  70. 

loi  Mo.  App.  4S:  Ulysses  Elgin  Butter  10.   Mooney    v.    Ancient    Order   of 

Co.   V.   Hartford  F.  Ins.  Co.,  20  Pa.  United  Workmen,  (Ky.  1903)  72  S.  W. 

Super.  Ct.  384.  Rep.    288;    Supreme    Lodge,   etc.,    v. 

Whothor  VotlM  of  Loss   Wm   QUtod  Lapp,  (Ky.  1903)  74  S.  W.  Rep.  656; 

Within  the  Tinio  Boqnlrod  is  for    the  Arnold  v.   Connecticut  Mut.   L.   Ins. 

jury.     Fideliiy,  etc.,  Co.  v.  Weise,  80  Co.,  95  Me.  331. 

111.  App.  499:  Hayes  v.  Continental  19.  Stone  v.  Granite  Stale  F.  Ins. 
Casualty  Co.,  98  Mo.  App.  410;  Hors-  Co.,  69  N.  H.  438;  Hampton  v.  Hart- 
fall  r.  Pacific  Mut.  L.  Ins.  Co.,  32  ford  F.  Ins.  Co.,  65  N.  J.  L  ^5.  See 
Wash.  132;  Remington  v.  Fidelity,  etc.,  also. Eureka  F.  &  M.  Ins.  Co.  v,  Bald- 
Co.,  27  Wash.  429.  win,' 62  Ohio  St.  368. 

6.  Orient  Ins.  Co.  v.  McKnight,  197  431.    1.  Supreme  Tent,  etc.,  r.  Cox, 
III.  190.  affirming  96  III.  App.  525:  Tay-  25  Tex.  Civ.  App.  366. 

lor  p.  Security  Mut.  F.  Ins.  Co.,  88  9.  Alabama,  —  Robinson    v.    iElna 

Minn.  231;  Price  v.  Standard  L.,  etc.,  Ins.  Co.,  128  Ala.  477. 

Ins.  Co.,  (Minn.  1903)  95  N.  W.  Rep.  Colorado.  —  Denver    L.   Ins.  Co.   v. 

II 18;  Kattlemann   v.  Philadelphia  F.  Crane,  (Colo.  App.  1903)  73  Pac.  Rep. 

Assoc,  79  Mo.  App.  447:  Janvrin  v.  875. 

Rockingham   Farmers'    Mut.   F.   Ins.  Iowa,  —  Finerty  v.  Supreme  Coandl. 

Co.,  70  N   H.  35:  Eureka  F.  &  M.  Ins.  etc.,  (Iowa  looi)  84  N.  W.  Rep.  990; 

Co.    v.    Baldwin,    62    Ohio    St.    368:  Martin  v.  Fidelity  Ins.  Co.,  119  Iowa 

Landes  v.  Safety  Mut.  F.  Ins.  Co.,  190  570;  Lutz  v.  Anchor  F.  Ins.  Co.,  I90 

Pa.  St.  536;  Home  Mut.  Ins.  Co.  v.  Iowa  136. 

Tompkies,  30  Tex.  Civ.  App.  404.  Kentucky.  —  Standard  L.,  etc.,  Ins. 

430.    8.  Starbuck  v.    Phenix   Ins.  Co.  v.  Hollo  way,  (Ky.  1903)  72  S.  W. 

Co.,  166  N.  Y.  593,  affirming  47  N.  Y.  Rep.  79j5. 

App.  Div.  621.  Michigan.  —  Walter  v.  Matnal  City, 

S.  RailwayOflScials,  etc.,  Ace.  Assoc,  etc..  F.  Ins.  Co.,  120  Mich.  35. 
V.  Coady,  80  111.  App.  563;  Supreme  Missouri,  —  ]9sn^%    v.    Mutual    Re- 
Lodge,  etc.,  V,  Foster,  26  Ind.  App.  serve  Fund  L.  Assoc.,  148  Mo.  i. 
333;  i£tna  L.  Ins.  Co.  v.  Kaiser,  (Ky.  Nebraska,  —  Union   L.   Ins.   Co.    v. 
1903)  74  S.  W.  Rep.  203;  Furbush  v,  Haman,   54  Neb.  599;  Farmers,  etc, 
Maryland  Casualty  Co.,  (Mich.  1903)  Ins.  Co.  r.  Dobney,  62  Ne6.  213. 
95  N.  W.  Rep.  551;  Sartell  v.  Royal  New  York,  —  Cross  r.  Security  Trust, 
Neighbors,  etc..  85  Minn.  369;  Harms  etc.,  Ins.  Co.,  58  N.  Y.  App.  Div.  602, 
r.  Metropolitan  L.  Ins.  Co.,  67  N.  Y,  affirmed  l^\  N.  Y.  671 ;  Tobin  v.  Work- 
App.  Div.  139;   Seybold  v.  Supreme  ingmen's  Co-Operative  Assoc..  66  N. 
Tent,  etc.,  86  N.Y.  App.  Div.  195:  Sun-  Y.  A^p.  Div.  21;  Bowen  v.  Preferred 
dard  L.,  etc.,  Ins.  Co.  v,  Thornton,  (C.  Ace.  Ins.  Co.,  82  N.  Y.  App.  Div.  458; 
C.  A.)  100  Fed.  Rep.  582;  Fidelity,  etc.,  O'Connell  v.  Fidelity,  etc.,  Co.,  87  N. 
Co.  V,  Freeman,  (C.  C.  A.)  109  Fed.  Y.  App.  Div.  306;  McManus  v,  Wes- 
Rep.  847.  tern  Assur.  Co.,  43  N.  Y.  App.  Div. 

u  an  Aotion  on  an  Aooidoat  FoUoy  the  550,  affirming  (Supm.  Ct.  Spec.  T.)  S2 

auestioQ  whether  a  wound  was  inten-  Misc.  (K.  Y.)  269. 

onally^or  accidentally  inflicted  Is  for  Pennsylvama.  —  Snydar   v.    Nttdor- 
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4S1.  3.  Direoting  Verdiot.  — See  note  14. 
4SI3,  See  notes  i,  2,  3. 

433,  See  note  i. 

Xm  Yebsict  — 2.  Special.  — See  notes  11,  12,  15. 

434.  XIV.  JVBOMSVT  —  1.  Amoiut    of  Seoovery  —  BtooTvy  ia 
IiMM  of  Proof  of  LoM.  —  See  note  3. 

2.  Attoraeya'  Fees,  —  See  notes  4,  7. 

land  L.  Ins.  Co.,  loa  Pa.  St.  161;  Bow-  v.  Mutual  Reserve  Fund  L«  Assoc., 

man  v.  Mutual  F.  Ins.  Co.,  S03  Pa.  St.  182  Mass.  413. 

150;  \^hite  V*  Metropolitan  L.  Ins.  Co.,  Minnesota,  — -  Poppitz  v,  German  Tns. 

ia  Pa.  Super.  Ct.  501;  Rice  v.  Palatine  Co.,  85  Minn.   xi8;   Magoun  v.  Fire- 

Ins.  Co..  t^  Pa.  Super.  Ct.  s6i;  Soath-  man's  Fund  Ins.  Co.,  86  Minn.  486. 

ern  Bldg.,  etc.,  Assoc,  v,  Pennsylvania  Mississippi,^  Woodmen  of  the  World 

F.  Ins.  Co.,  23  Pa.  Super.  Ct.  88.  v,  Grace,  (Miss.  1000)  28  So.  Rep.  832. 

South  Carolina.  —  Norrls  v.  Hartford  New  Jersey,  -^  Henn  v.  Metropolitaa 

F.  Ins.  Co.,  57  S.  Car.  368.  L.  Ins.  Co.,  67  N.  J.  L.  310. 

Texas  —  Couch  p*  Home  Protection  Nevf  York,  —  Murr  t^.  Western  Astur. 

F.  Ins.  Co.,  (Tex.  Civ.  App.  1903)  73  S.  Co..  50  N.  Y.  App.  DIv.  4. 

W.  Rep.  1077.  Pennsylwnia.^Cobhv^HtXxo^Wun 

431*  S.  Cummlnsv.German-Ameri-  L.  Ins.  Co.,  19  Pa.  Super.  Ct.  228. 

can  Ins.  Co.,  192  Pa.  St.  359;  Moore  v.  South  Carolina,  -^  Notris  v,  Hartford 

Susquehanna  Mut.  F.  Ins.  Co.,  196  Pa.  F.  Ins.  Co.,  57  S.  Car.  358. 

St    30;  Ulysses   Elgin  Butter    Co..  v.  South  Dahota,  —  Dischntr  p,  Piqua 

Home  Ins.  Co.,  ao  Pa.  Super.  Ct.  3*20.  Mut.    Aid,    etc.,  Assoc.',   14  9.  Dak« 

4.  Helvetia  Swiss  F.  Ins.  Co.  v,  Ed-  436. 

ward  P.  Allis  Co.,  11  Colo.  App.  264;  Texas,  —  Woodmen  of  the  World  c^. 

Pretzf elder  v.  Merchants  Ins.  Co.,  123  Locklin,  28  Tex.  Civ.  App.  486. 

N.  Car.  164.  United  Slates.  ^  Myler  v.  Standard 

6.  Massachusetts  Ben.  L.  Assoc,  v,  L.,  etc.,  Ins.  Co.,  (C.  C.  A.)  92  Fed. 

Robinson,    104   Ga.    256;    Employers  Rep.  861;  Standard  L.,  etc,  Ins.  Co.  p. 

Liability  Assur.  Corp.  v.  Light,  etc.,  Thornton,  (C.  C.  A.)  100  Fed.  Rep.  583; 

Co.,  28   Ind.   App.  437;    Huntley  v.  Black  v.  Travelers*  Ins.  Co.,  (C.  C.  A.) 

Providence    Washington  Ins.  Co.,  77  121  Fed.  Rep.  732;  Phenix  Ins.  Co.  v. 

N.  Y.  App.  Div.  196;   Travelers*  Ins.  Luce,  (C.  C.  A.)  123  Fed.  Rep.  257. 

Co.  V.  Myers,  62  Ohio  St.  529.    See  433.    1.  Ames  tr.  Manhattan  L.  Int. 

also  Grand  Lodge,  etc.,  v.  Hall,  31  Ind.  Co.,  40  N.  Y.  App.  Div.  465. 

App.  107.  11.  Milwaukee  F.  Ins.  Co.  v.  Todd, 

10.  Dexell  v.  Fidelity,  etc.,  Co.,  176  (Ind.  1903)  67  N.  E.  Rep.  697* 

Mo.  253;  Agen  v.  Metropolitan  L.  Ins.  18.    Northwestern    BeneV«    80c.    v« 

Co  ,  105  Wis.  217.  Dudley,  27  Ind.  App,  327. 

14.  Pope  V,  Glenn  Falls  Ins.  Co.,  136  15.  (Conway  v.  Supreme  Coancll.  etC.^ 

Ala.  670;  Anders  v.  Life  Ins.  Clearing  131  Cal.437;  Northwestern  Benev.  Soc. 

Co.,  62  Neb.  585;  Wallace  v.  Metro-  v.  Dudley,  27  Ind.  App.  327.    See  also 

poliian    L.    Ins.    Co.,   14   Pa.   Super.  Metropolitan  L.  Ins.  Co.  v.  Bowser,  90 

Ct.  617.  Ind.  App.  557. 

489.    1.  Hart  v.  Fraternal  Alliance,  434.    S.  Conlra^  Travelers'  Ins.  Co* 

X08  Wis.  490;    See  also  Alberts  v.  In-  v,  Thornton,  (Ga.  1904)  46  S.  E.  Rep. 

surance  Co.  of  North  America,  117  Ga.  678. 

854;  Westenhaver V.German. American  4.  GooititatiOBaUty  of  ttatatos  —  ^iS^ 

Ins.  Co.,  113  Iowa  726;  Coad  v.  Travel-  rida,  —  Tlllis  v.  Liverpool,  etc.,  Ins. 

ers*  Ins.  Co.,  61  Neb.  563.  Co.,  (Fla.  1903)  35  So.  Rep.  171. 

5,  Irwin  V.  Phoenix  Ace,  etc.,  Assoc.,  Georgia,  —  Phenix  Ins,  Co.  v.  Hart, 
127  Mich.  6^0;  Andrus  v,  Maryland  112  Ga.  765:  Phoenix  Ins.  Co.  v. 
Casualty  Co.,  (Minn.  1004)  98  N.  W.  Schwartx,  115  Ga.  113. 

Rep.  200;  Smith  v.  Northwestern  Mut.  Kansas,  —  British  Ameriean  Assnr. 

L.  Ins.  Co.,  196  Pa.  St.  314.  Co.  v,  Bradford,  60  Kan.  82:  Hartford 

8.  Iowa,  —  SchaefTer  v.  Anchor  Mut.  F.  Ins.  Co.  v,  Waroritton.  66  Kan.  93* 

F.  Ins.  Co.,  113  Iowa  652.  Shawnee  F.  Ins.  Co.  v,  Bayba,  8  Kan. 

Massachusetts,  ^  Dorcy  v,  Metropoli-  App.  169. 

tan  L.  las.  Co.,  173  Mass.  234;  Dolan  Nebraska^  ^^  Fa^mers^  efc.,  lot.  CQ^ 
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V,  Dobney,  63  Neb.  213;   Lancashire  §  2140,  a  demand  and  refusal  to  pay 

Ins.  Co.  V,  Bush,  60  Neb.  116;  Farmers'  sixty  days  before  suit  is  brought,  mast 

Mut.  fns.  Co.  V,  Cole,  (Neb.  1903)  93  be  plainly  averred,  and  the  truth  of 

N.  W.   Rep.   730;    Lansing    v.    Com-  such  averment  must  be  established  on 

mercial  Union  Assur.  Co..  (Neb.  1903)  that    trial.      Ancient    Order    United 

93  N.  W.  Rep.  756.  Workmen  v.  Brown,  112  Ga.  545. 

Texas,  —  Washington  L.  Ins.  Co.  v,  434.    7.  American   F.  Ins.   Co.    v. 

OoodXng^  19  Tex.  Civ.  App.  490;  iEtna  Landfare,  56  Neb.  483. 

L.  Ins.  Co.  t\  Hiclcs,  23  Tex.  Civ.  App.  Amount   of  Attomoy*s   Faas.  —   See 

74;  New  York  L.  Ins.  Co.  v,  Orlopp,  Washington  L.  Ins.  Co.  v.  Gooding,  19 

25  Tex.  Civ.  App.  284.  Tex.  Civ.  App.  490,  wherein  ten  per 

Ge^gia,  —  To  render  an  insurance  cent,  of  the  recovery  was  allowed,  the 

company  liable  for  attorney's  fees  un-  court  applying  the  maxim  de  minimis 

der  the  provisions  of  2  Code  Ga.  (1895).  to  an  excess  of  fifty-nine  cents. 


INTEREST. 

455.  L  ViOBSfiTT  OF  Claixivo  IV  PuABnre  —  1.  At  Law — 
a.  When  Not  Expressly  Stipulated.  —  See  notes  i,  2. 

456,  See  note  3. 

b.  When  Stipulated  by  Contract.  —  Sec  note  4. 
4S8.  m.  Tins  FOB  Eecotsbt.  —  See  note  3. 

4U*    L  Petersen  v,  Mannix,  (Neb.  order  to  recover  interest  in  an  action 

1902)  90  N.   W.   Rep.   210,    citing    ii  for  damages,  the  damages  claimed  in 

Encyc.  op  Pl.  and  PR.  435.     Compare  the  pleadings  must  be  laid  in  a  sufli- 

Matter  of  Sherman,  (Surrogate  Ct.)  24  cient  amount  to  cover  the  loss  at  the 

Misc.  (N.  Y.)  65,  holding,  in  an  action  time  of  the  accrual  of   the  cause  of 

on  a  parol  promise  after  the  death  of  action  ana  the  interest  thereon  from 

the  promisor,  that  interest  prior  to  such  that  dat^  to  the  time  of  the  trial.    San 

death   was  not  recoverable   where  it  Antonio,  etc.,  R.  Co.  v.  Addison,  96 

was  not  demanded  in  the  complaint.  Tex.  61. 

Whan  the  Plsadings  Are  Oral  the  fail.  4.  Camp  v,  Ocala  First  Nat.  Bank, 

ure  to  demand  interest  in  the  complaint  (Fla.  1902)  33  So.  Rep.  241  [ciHng  11 

does  not  affect  the  plaintiff's  right,  and,  Encyc.   of  Pl.  and   Pr.  436];  Went- 

although  an  Item  of  interest  may  not  worth  v.  King,  (Tex.  Civ.  App.  1899) 

appear  in  the  bill  of  particulars,  it  is  49  S.  W.  Rep.  696. 

not  error  to  allow  interest  as  a  matter  Interest   on   O^en  Aeoouits.  —  Under 

of  substantial  justice.     Kohn  7.  Schul-  the  Texas  statute  providing  that  open 

denfrei,  (Supm.  Cl  App.  T.)  84  N,  Y.  accounts  shall  bear  interest  from  the 

Supp.  870.  first   day  of  January  after   they  are 

u  ffaiJM^i  however,  when  there  is  no  made,  it  is  error  to  allow  interest  from 

stipulation    for  interest,    it    must    be  Jan.  i  on  an  account  extending  over 

claimed  In  pleading.      Montreal  Gas  the  latter  part  of  one  year  and  the  first 

Co.  V.  Vasey,  8  Qaebec  Q.  B.  412.  part  of  another,  where  it  is  not  alleged 

Bpeelal  Ooant  for  Intarsst.  —  In  Indian  when  the  demand  became    due,  nor 

River  State  Bank  <;.  Hartford  F.  Ins.  that  there  was  any  agreement  as  to  in- 

Co.,  (Fla.  1903)  35  So.  Rep.  228  it  was  terest.    Frick  Co.  v,  Wright,  23  Tex. 

held  that  a  special  count  in  a  declare-  Civ.  App.  340. 

tion  for   interest   upon    the   amount  438.    S.  Valentine  v.  Donohoe-Kelly 

claimed  as  principal,   while    perhaps  Banking  C^.,  133  Cal.  191 ;  Maloy  v. 

necessary  for  the  recovery  of  interest,  Bernalillo  County,  10   N.  Mex.  638; 

is  neither  an   improper  pleading  nor  Bronx  Gas,  etc.,  Co-   v.   New  York, 

subject  to  demurrer.  (Supm.  Ct.  Tr.  T.)  29Misc.  (N.  Y.)  402. 

S.  Maine  v.  U.  S.,  36  Ct.  Cl.  531.  Thattha  Prineipal  Was  Aeosptad  undw 

ciHnx  U.  S.  V.  New  York,  160  U.  S.  598.  Protest  is  immaterial.  Graves  v.  Saline 

4M.    $.  la  Aotlm  for  Damages.  —  In  County,  (C  C.  A.)  104  Fed.  Rep.  61. 


INTERNAL  REVENUE. 

440.  L  Civil  Actiovs  —  1.  Sniti  for  Forfeiture  for  Yiolatioii  — 
c.  Information  —  Aet  of  Agent  imputed  to  PrineipaL  —  See  note  3. 

[niegal  Shipment  —  Allegation  of  Shipper's  Bneineee.  —  See  note  3^1.] 

441.  3.   Actions  to  Recover    Taxes   Illegally  Collected.  —  See 
note  2. 

n  IiTDiCTiisvT  FOB  YiOLATiov  —  2.  Essential  Averments 
of  Indictment  —  See  note  5. 
449.  3.  Joinder  of  Defendants.  —  See  note  i. 

4.  Charffinff  Different  Offenses.  —  See  note  2. 


440.  S.  See  U.  S.  v.  Two  Hundred  suit  is  first  brought  by  the  government 
and  Twenty  Patented  Machines,  99  Fed.  and  the  person  taxed  is  the  defendant 
Rep*  559;  U.  S.  V.  ^^%  Pounds  To-  instead  of  the  plaintiff,  and  that  when 
bacco.  103  Fed.  Rep.  7q[.  Compare  (J.  once  the  government  chooses  to  come 
S.  V,  Two  Barrels  Whisky,  37  C.  C.  A.  into  court  for  relief  the  defendant  may 
518.  96  Fed.  Rep.  479,  wherein  it  was  show  that  the  assessment  was  errone- 
held  that  where  a  horse,  mule,  and  ous  or  illegal  and  should  not  be  en- 
wagon  were  used  for  hauling  two  bar-  forced,  regardless  of  the  limiiation  of 
rels  of  unstamped  whiskey  forfeited  time  and  without  appealing  to  the  com- 
nnder  Rev.  Stat.  U.  S.,  §  3450,  and  were  missioners. 

so  employed  without  the  knowledge  or  5.  Terry  v.  U.  S.  56  C.  C.  A.  633, 
consent  of  the  mortgagee,  who,  by  the  120  Fed.  Rep.  483. 
laws  of  the  state,  bad  the  legal  title  Indiotment  in  Words  ef  Statute.  — It 
thereto,  and  was  entitled  to  their  pos-  is  generally  sufficient  where  the  offense 
session  after  condition  broken,  the  team  is  purely  statutory,  to  charge  the  de- 
was  not  subject  to  forfeiture  as  against  fendant  in  the  substantial  words  of 
such  mortgagee.  the  statute,  without  further  expansion 
Stf.  An  Inlbrmatloii  for  Bhipping  Spirits  of  the  matter.  Pounds  v,  U.  S.  171  U. 
vader  Other  than  Its  True  Vame  is  open  S.  35;  Led  better  v.  U.  S.,  170  U.  S.  606, 
to  demurrer  if  it  does  not  allege  that  in  which  latter  case  it  was  further  held, 
the  person  who  shipped  the  liquor  was  however,  that  even  in  the  case  of  mis- 
such  a  person  as  is  forbidden  by  the  demeanors  the  charge  must  be  made 
statute  so  to  ship  spirits,  e,  g,  a  manu-  with  precision  and  certainty,  and  every 
lacturer,  dealer,  etc.  U.  S.  v.  Twenty  ingredient  of  the  offense  must  be  free 
Boxes  Corn  Liquor,  123  Fed.  Rep.  from  ambiguity  and  leave  no  doubt  in 
13s  the  minds  of  the  accused  and  the  court 

441.  S,   Where  Chnrenmieiit  Brings  of  the  exact  offense  charged. 

Suit  — In  U.  S.  V,  Nebraska  Distilling  449.    1.  U.   S.   v.   Berry,  96    Fed. 

Co.  (C.  C.  A  )  80  Fed.  Rep.  285,  it  was  Rep.  842. 

held  that  the  inhibition  of  Rev.  Stat.  8.  Terry  v.   U.  S..  56  C.  C.  A.  633, 

U.  S.  g  3224,  against  suits    «*for  the  120    Fed.  Rep.  483:  Dougherty  v,  U. 

purpose  of  restraining  the  assessment  S.,  47  C  C.  A.  195,  108  Fed.  Rep.  56; 

or  collection  of  a  tax,**  and  the  pro-  Gardes  v,  U.  S.,  58  U.  S.  App.  9x9,  87 

visions  of  g  3226  do  not  apply  when  Fed.  Rep.  173. 

Supp.  PI.  ft  Pr.«-54  S4S 
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447.  n.  Bills  or  Ivteeplsabeb  —  1.  Deflnitioii.  —  See  note  i. 
3.  Conditions  Essential  to  Maintenance  of  Bill  —  a.  No 

Other  Adequate  Remedy  —  Ban^dj  at  Law.  —  See  note  6. 

448.  See  note  i. 

449.  b.  Privity  of  Title  Between  Claimants  — (i)  Gen^ 

eral  Rule.  —  See  note  2. 

450.  See  notes  3,  4. 

451.  See  note  4. 

4aa.  c.  Defendants  Claiming  Same  Fund  or  Thing.  — 

See  note  5. 


447.  1.  Steed  v.  Savai;e«  115  Ga.  450.  S.  See  American  Trast,  etc., 
97  [citing  II  Encyc.  op  Pl.  and  Pr.  Bank  v,  Thalheimer,  29  N.  Y.  App. 
446J:  Sullivan   v.   Knights  of  Father  Div.  170. 

Mathew,  73  Mo.  App.  43;  Sovereign  4.  Rifhardson  r.  Belt,  13  App.  Cas. 

Camp,  etc.   v.   Wood,    100  Mo.  App.  (D.  C.)  197.     But  see  Coniinental  Sav. 

6s5.  Bank    v,    McClure,    104   Teno.    607, 

Aottial  Threat!  to  Sua  are   not  con-  wherein  a  Mil  by  a  bank  against  one  to 

ditlons  precedent  to  the  right  to  file  a  whose  credit  money  had  been  trans- 

bill,  but  bona  fide  claims  are  sufficient,  ferred  was  upheld. 

Daulton  v,  Stuart,  30  Wash.  562.  4ftl.    4.  Packard  v.  Stevens.  58  N. 

6.  Hartford  L.  las.  Co.  v.  Weed,  75  J.  Eq.  489. 

Vt.  429  [citing  II  Encyc.  of  Pl.  and  459.    S.  Connecticut,  ^  LapenU    v. 

Pr.  447J;  La  Femina  v,  Arsene,  69  N.  Lettieri,  72  Conn.  377. 

Y.  App.  Div.  285;  Fitis  v.  Shaw,  22  R.  Illinois,  —  Morrill  r.  Manhattan   L. 

I.  17;  Horner-Gaylord  Co.  v,  Fawcett,  Ins.  Co.,  82  III  App  410;  Kile  v.  Good- 

50  W.  Va.  487.     But  see  Arn  v,  Arn,  rum,  87  111   App.  462. 

81  Mo.  App.  133;  Greli  v.  Globe,  etc.,  Missouri,  —  Atkinson  9.  Carter,  (Mo. 

F.  Ins.  Co.,  55  N.  Y.  App.  Div.  612.  App.  1903)  74  S.  W.  Rep.  502. 

Juisdiotion  Will  Vot  Be  Aasnmed  Svea  New  York.  —  Brackett  v.  Graves,  90 

bj  Conasnt  of  the  parties  where  there  is  N.  Y.  App.  Div.  162;  McCreery  v.  Inge, 

a  legal  remedy  and  questions  of  fact  49  N.  Y.  App.  Div.  133;  Lopez  v.  KeU 

are  to  be  decided,  though  jurisdiction  logg,  65  N.  Y.  App.  Div.  214;  Hoffman 

might  be  assumed  if  only  questions  of  House  v.  Manhattan  Storage,  etc.,  Co., 

law  were  involved.     Fitts  v.  Shaw,  22  74  N.  Y.  App.  Div.  476:    Rasines  w. 

R.  I.  17.  Ives,  85  N.  Y.  App.  Div.  483;  Freda  «r. 

Adsqaats  Prataotlon  in  Oarniihaa  Froe-  Montauk  Co.,  (N.  Y.  City  Ct.  Gen.  T.) 

eat.  — Feitechofl  v,  Sheridan,  94  Md.  26  Misc.  (N.  Y.)  199;  Sangunitto  9. 

445.  Goldey.  88  N.  Y.  App    Div.  78.    See 

448.  1.  Compare  Follett  Wool  Co.  also  South wark  Nat.  Bank  v.  Cbilds, 
V.  Albany  Terminal  Warehouse  Co.,  39  N.  Y.  App.  Div.  560. 

61  N.  Y.  App.  Div.  296.  holding  that  Utah,  —  Walker  v,  Bamberger,   17 

the  fact  that  the  plaintiff  in  interpleader  Utah  239. 

might  have  the  action  against  him  dis-  Wisconsin,, '—  Clinton    Biidge,    etc., 

missed  because  of  a  statutory  ezemp*  Works  v,  Darlington  First  Nmt.  Bmok, 

tion   was  not  available   to  the   party  103  Wis.  117. 

interpleaded.  Where  One  Clalmaat  Has  Jalaad  Tve 

449.  8.  Morrill  v,  Manhattan  L.  Oansaa  of  Aetloa  and  the  other  sues  on 
Ins.  Co.,  82  111.  App.  410;  Kile  v.  only  one  of  them,  there  can  be  no  ioter- 
Goodrum,  87  111.  App.  462.  pleader  even    though  the   defendant 

860 
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4«S4.  See  notes  i,  2. 

455.  d.  Plaintiff   Indifferent  and   Disinterested— 

Indiibmt  m  Between  GUimante.  —  See  note  2. 

Plaintiff  Claiming  Vo  Intereit  in  Bnbjeet-mntter.  —  See  note  4.  * 

457.  e.  Plaintiff  Not  Wrongdoer.  —  See  note  3. 
459.  /.  Plaintiff  Not  Favoring  or  Colluding  with 
Either  Claimant.  —  See  notes  1,2. 

offers  to  bring  in  ihe  amoant  claimed  Illinois,  —  Morrill  v.  Manhattan  L. 
by  both  claimants.  Carroll  v,  Dema-  Ins.  Co.,  82  III.  App.  410;  Kile  v.  Good- 
rest.  42  N.  Y.  App.  Di^.  155.  ram,  87  111.  App.  462. 

Legal   and   Eqnitable   Olidme.  — One  Maim,   —  Castner     v,     Twiichell- 

claim  may  be  legal  and  the  other  In  Champlin  Co.,  91  Me.  524^ 

equity.     Atkinson  v.  Carter,  (Mo.  App.  Missouri,  —  Harrison    v,    Scott,    72 

1903)  74  S.  W.  Rep.  502.  Mo.  App.  658. 

Where  the  Fond  in  Question  Exceeded  New  York.  —  Bernstein  v,  Hamilton, 

theSomofUieClaiitts  no  bill  was  allowed.  26  N.  Y.  App.  Div.  206;   Brackett  v, 

Lopez  V,  Kellogg,  65  N.  Y.  App.  Div.  Graves,  30  N.  Y.  App.  Div.  162;  South' 

214.  wark  Nat.  Bank  v,  Childs,  39  N.  Y. 

454.    1.  Ireland  v.  Kelly,  60  N.  J.  App.   Div.   560;  Jackson  v,  Knicker- 

Eq.  308.  bocker  Athletic  Clob,  49  N.  Y.  App. 

Varions  Lien  GUimants.  —  But  see  La-  Div.  107. 

pentft  V,  Lettieri,  72  Conn.  377.  Tennessee,  —  Hely  v.  Lee,  108  Tenn. 

Original  and  Snbetitnted  InsuBnoe  Peli-  715. 

dee.  —  Connecticut  Mut.  L.  Ins.  Co.  v,  Vermont,  ^-  Montpeller    v.    Capital 

Tucker,  23  R.  1.  i.  Sav.  Bank,  75  Vt.  433- 

9.  Bliss  V,  French,  117  Mich.  538;  PlaintilT  Oenying  Liability  for  Interest. 

Packard  v,  Stevens,  58  N.  J.  Eq.  489;  —  Hely  v,  Lee,  108  Tenn.  715. 

Franklin  Bank  v.  Cincinnati,  10  Ohio  Attorney  daiming  Lien  for  Senriees. — 

Dec.  545.  See  McFadden  v,  Swinerton,  36  Oregon 

Original  and  Snbstitnted  InsBzmnee  Poll-  336,  approving  Gibson  v,  Goldthwaite, 

eies.  —  Supreme  Council,  etc.,  v,  Mur-  7  Ala.  281,  cited  in  the  original  note, 

phy,  (N.  J.    1903)  55  Atl.  Rep.  497;  and  holding  that  a  mere  claim  on  the 

fanning    v.    Supreme    Council,    etc.,  fund  for  attorney's  fees  for  collecting 

(Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  will  not  prevent  the  maintenance  ot 

258.  interpleader. 

45ft.    S.  Austin  v,  March,  86  Minn.  OomplainanVs  Interest  Mnit  Be  8nb- 

232,  citing  II  Encyc.  of  Pl.  and  Pr.  stantive  or  Sahetantial  to    prevent   his 

455    et  seq.    See    also    the    following  filing  a  strict  bill  of  interpleader.     Mc- 

caees:  Namara  t     Provident  Sav.  L.  Assur. 

California,  —  San    Francisco    Sav.  Soc.,  52  C.  C.  A.  530. 

Union  V,  Long,  (Cal.    1898)  53   Pac.  4ft7.    S.  Kirsop  v.  Mutual  L.  Ins. 

Rep.  907.  Co.,  87  N.  Y.  App.  Div.  170. 

Illinois,  ^  Partlow  v,  Moore,  184  111.  PlaintUT  Liable  for  Conversion.  —  Cole- 

119;  Morrill  v.  Manhattan  L.  Ins.  Co.,  man  v.  Chambers,   127  Ala.  615.    See 

82  111.  App.  410;  Kile  V.  Goodrum,  87  also  Brackett  v.  Graves,  jo  N.  Y.  App. 

III.  App.  46a.  Div.  162,  holding  that  one  suing   in 

Maine.   ^   Castner     v,     Twltchell-  conversion  the  executor  of  a  deceased 

Champlin  Co.,  91  Me.  524.  partner    cannot     be    impleaded    with 

Maryland,  —  Home  L.   Int.   Co.   v,  another  who  may  make,  but  has  not 

Caulk,  86  Md.  385.  actually    made,   the  same    claim    on 

New    York,  ^  Bacon    9.    American  another  partner. 

Surety  Co ,  53  N.  Y.  App.  Div.  150;  459*    L  Preeozing   the  i^peintment 

South  wark  Nat.  Bank  v.  Childs,  39  N.  of  an  Administrator  for  the  purpose  of 

Y.  App.  Div.  560.  making  a  claim  is  collusive    though 

4.  Austin  r.  March,  86  Minn.  232;  prompted  by  an  honest  motive.    Swain 

McFadden  v,  Swinerton.    36  Oregon  v.  Bartlett,  82  Mo.  App.  642.     But  see 

536,  both  cases  eiting  it  Encyc.  op  Pl.  Continental  Sav.  Bank  v,  McClure«  104 

AND  Pa.  455.    See  also  the  following  Tenn.  607. 

cases:  S.  Contra.  —  Great  Council,  etc.  v. 
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499.  g.  Plaintiff  Not  Liable  to  Both  Claimants.  —  See 
note  4. 

A.  No  Independent  Liability  Incurred  to  One 

Claimant —e«Mrai  Bait.  —  See  note  5. 
460*  See  note  i. 

I.  Plaintiff  in  Possession  of  Fund.  —  See  note  2. 
461.  See  note  i. 

y.  Plaintiff   Ignorant  of  Claimants*  Rights  — 
Claimants'  Rights  Uncertain.  —  See  notes  2,  3. 

Adams,  (Tex.  Civ.  App.  1903)  75  S.  W.  court    for    the   purposes  of    the   bill. 

Rep.  560.  Sioux  Falls  Sav.  Baak  v.  Lien,  14  S. 

4M«    4.  Connecticut  Mut.  L.  Ins.  Dak.  410. 

Co.  V,  Tucker,  23  R.  L  i.  461.      1.    McCIintock    v.    Hclberg, 

ft.  Montpelier  v,  Capiul  Sav.  Bank,  168  UK  384;  Mason  t/.  Rice.  85  N.  Y. 

75  V(.  433,  quoting  11  Encyc.  of  Pl.  App.    Div.   315.     See    also  Jaques    v. 

AND  Pr.  459.    See  also  the  following  Datrea,  (Neb.  1902)  92  N.  W.  Rep.  570. 

cases:  But  see  Great  Council,  etc.,  v,  Adams, 

Alabama.  —  Coleman  v.  Chambers,  (Tex.  Civ.  App.  1903)  75  S,  W.  Rep.  560. 

127  Ala.  615.  S.  Horner-Gaylord    Co.  v.  Fawcett, 

District  of  Columbia,  —  Richardson  50  W.  Va.  487  \citing  11  Encyc  of  Pl. 

V,  Belt,  13  App.  Cas.  (D.  C.)  197.  and  Pr.  461];  Sovereign  Camp,  etc., 

Indiana.  —  North frestern    MuL    L.  v.  Wood,  100  Mo.  App.  655. 

Ins.  Co.  V.  Kidder,  (Ind.  App.  1903)  69  A  Bsoaivor  Dirsetad  bjBoflne  to  pay 

N.  E.  Rep.  204.  the  fund  to  the  plain liff  cannot  file  a 

New  Jersey,  —  Ter  Knile  v,  Reddick,  bill,  though   the  fund   is  claimed   by 

(N.  J.  1898)  39  Atl.  Rep.  1062.  another  receiver.     Chapuis  v.   Long, 

Rhode  Island,  —  Connecticut  Mut.  L.  77  N.  Y.  App.  Div.  272. 

Ins.  Co.  V.  Tucker,  23  R.  I.  i.  S.  Missouri,  —  Sullivan    v.    Knights 

IVashington,  —  Carstens    v.   Gustin,  of  Father  Mathew,   73  Mo.    App.  43: 

18  Wash.  90,  19  Wash.  403.  Funk  v,  Thomasson,  84  Mo.  App.  490. 

But  see  San  Francisco  Sav.  Union  v.  New  Jersey,  —  Ter  Knile  r.  Reddick, 

Long,  123  Cal.  107;  Continental  Sav.  (N.  J.  1898)  39  Atl.  Rep.   1062;  Penn- 

Bank  v,  McClure,  104  Tenn.  607.  sylvania  R.  Co.  v,  Stevenson,  63  N.  J. 

A  Writtan  Baoaipt  by  aa  XnsuzaiiM  Com.  Eq.  634. 

pany  of  an  assignment  of  the  proceeds  New  York,  —  Roberts  v.   Vanhome, 

of  a  policy  does  not  create  a  personal  21  N.  Y.  App.  Div.  369;  Woolworth  9. 

liability  to  the  assignee  which  will  pre-  Phoenix  Mut.  L.   Ins.  Co.,   25  N.  Y. 

vent  the  filing  of  a  bill  of  interpleader.  App.  Div.  629;  Southwark  Nat.  Bank 

Morrill  v.  Manhatun  L.  Ins.  Co.,  82  v.   Childs,   39  N.   Y.   App.   Div.  560; 

111.  App.  410.  Wells  V.  National  City  Bank,  40  N.  Y. 

MO,    L  Compare  Continental  Sav.  App.  Div.  408,  29  Civ.  Pro.  (N.  Y.)  158: 

Bank  V.  McClure,  104  Tenn.  607,  which  Krelser  v.  New  York,  46  N.  Y.  App. 

was  **  not  strictly  a  bill  of  Interpleader,  Div.    16;    Merchant    v.   Northwestern 

but  one  to  have  the  court  direct  the  Mut.  L.  Ins.  Co.,  57  N.  Y.  App.  Div. 

bank  to  whom  to  pay  a  fund  on  de-  375;  Lopez  v.  Kellogg,  65  N.  Y.  App. 

posit,*'  and  in  which  case  It  was  held  Div.  214;  Cosgriff  v,  Hudson  City  Sav. 

that  the  plainti£f  was  entitled  to  the  Inst.,  (Supm.  C.  Eq.  T.)  24  Misc.  (N. 

protection  of  the  court  where  it  had  Y.)  4;  Master  v.  Bowery  Sav.  Bank, 

credited  the  fund  in  question  to  one  (N.  Y.  City  Ct.  Gen.  T.)  31  Misc.  (N. 

who  fraudulently  represented  himself  Y.)  178;  Fanning  t.  Supreme  Council, 

to  be  entitled  to  it.  etc.,  (Supm.  Ct.  Spec.  T  )  34  Misc.  (N. 

S,  Steed  V.  Savage,  115  Ga.  97  r^«<y/fM^  Y.)   258:    Perkins     v.     Montgomery, 

II  Encyc.  of  Pl.  and  Pr.  460J;  Hoff-  (Supm.  Ct.  Spec.  T.)7o  N.  Y.  Supp.  136. 

man  House  v.  Manhattan  Storage,  etc.,  A  Mara  dalA  Uatupportad  by  mof  It 

€*>.,  74  N.  Y.  App.  Div.  476;  Mason  v,  not  enough.     Post  r.  Emmett,  40  N. 

Rice,  85  N.  Y.  App.  Div.  315.  Y.  App.  Div.  477. 

But  Where  tha  Toad  Has  Baan  Paid  Baatonabla  Doubt.  —  Where,  in  a  fore> 

into  Conrt,  though  without  legal  justi-  closure  suit  between  claimants  to  an 

ficjitlon,  it  will  be  considered  to  be  in  insurance  fund,  the  plea  of  usury  has 
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469.  k.  Plaintiff    Without    Laches  —  Interpleader 

After  Judgment.  —  See  note  i. 

After  JadgmMt  at  Law.  —  See  note  2. 
463.  4.  Parties  to  Bill  —  PlainUiL  —  See  note  i. 
])«feiidanta.  —  See  note  2. 

failed  and  an  appeal  has  been  taken  mere  claim  to  money  dae  to  such  sub- 
there  is  sufficient  doubt.  Sexton  v,  contractor  without  claim  of  assignment 
Home  F.  Ins.  Co.,  35  N.  Y.  App.  Div.  or  lien,  raises  no  doubt  sufficient  for 
170.  mainiaining    a    bill.      Richardson    v. 

Where  the  daestion  of  Law  Has  Been  Belt,  13  App.  Cas.  (D.  C.)  197. 

Bedded  by  the  highest  court    in    the  463*    1.  Austin  v.  March,  86  Minn, 

stale,   a  trustee  cannot  apply  to  the  232;  Bracket t  v.  Graves,  30  N.  Y.  App. 

court  for  advice.     Union  Trust  Co.  v,  Div.  162;  Kirsop  v.  Mutual  L.  Ins.  Co., 

Stamford  Trust  Co.,  72  Coiui.  86.  87  N.  Y.  App.  Div.  170. 

A  ICaster  is  Chancery  GMinot  Maintain  After  Demnrrer  to  a  GlaimanVs  Com- 

a  bill  against  a  disuibatee    entitled  plaint  Has  Been  Overmled  the  defendant 

under  a  decree  in  pariiiion  and  a  ihird  may  file  a  bill  of  interpleader,  nor  does 

party  claimant  not  claiming  adversely  such  decision  constitute  ra  judicata  as 

to  the  provisions  of  such  decree.  Moore  to  the  merits.    Sioux  Falls  Sav.  Bank 

V,  Partlow,  84  111.  App.  361,  affirmed  v.  Lien,  14  S.  Dak.  410. 

184  Hi.  119.    But  for  a  case  where  an  Where  the  Plaintiff  Aeted  nnder  Ineor- 

executor  maintained  a  bill  against  a  root  Advloe  of  Ck^nnsel,  laches  will  not  be 

distributee  under  a  decree  and  a  third  imputed.    Sioux   Falls  Sav.  Bank  v, 

parly  not  bound  thereby,  see  Fox  v.  Lien,  14  S.  Dak.  410. 

Sutton,  127  Cal.  515.  8.  Tralles  v.  Metropolitan  Club,  18 

A  Third  Party  Claimant  cannot  defeat  App.  Cas.  (D.  C.)  588;  Wabash  R.  Co. 

a  motion  for  an  interpleader  on  the  v,  Flannigan,  95  Mo.  App.  477:  Harvey 

ground  that  his  own  claim  has  no  rea-  v,  Ray  nor,  (N.  Y.  City  tt.  Gen.  T.)  32 

sonable  foundation.    Butler  r.  Atlantic  Misc.  (N.  Y.)  639;  Carstens  v,  Gustln, 

Trust  Co..  (Supm.    Cl   Spec.   T.)    28  19  Wash.  403. 

Misc.  (M.  Y.)  42.  463.    1.  A   Claimant   Cannot   Inter- 

Judgment   by  One   Claimant   against  plead  the  stakeholder  and  the  other 

another  claimant's  alleged   assignor,  claimant.    Only  the  stakeholder  may 

the  latter  claimant  not  being  a  party,  maintain  the  bill.    Am  v.  Am,  81  Mo. 

will   not  be  fatal  to  a  bill  of  inter-  App.  133. 

pleader.    American    Press    Assoc,   v.  8.  Persons  Withont  Bireot  Intereit."— 

Braniingham,  57  N.  Y.  App.  Div.  399.  Similarly,  the  former  owner  of  assigned 

Failure  to  Obtain  an  Iignnotion  against  shares  of  stock    is  not  a  necessary 

a  savings  bank  to  restrain  the  payment  party.      American    Press   Assoc,     v, 

of  the  money  to  a  rival  claimant  will  brantingham,  57  N.  Y.  App.  Div.  399. 

not  prevent  the  bank  from  interplead-  A  Sheriff  Who  Hes  Attached  the  fund 

ing  the  claimants,  since  there  still  may  is  a  proper  party  defendant,  as  he  has 

be  a  reasonable  doubt  as  to  whom  it  an    Interest.     American    Trust,    etc., 

belongs.    Schweiger  v.  German  Sav.  Bank  v.  Thalheimer,  29  N.  Y.  App. 

Bank,  (Supm.  Ct.  Spec.  T.)  27  Misc.  Div.  170. 

(N.  Y.)  123.  Assignees  and  Administrators  Heed  Hot 

Though  One  Claim  Is  Barred  by  the  Join  those  beneficially  interested, 
expiration  of  the  time  fixed  for  bring-  Provident  L.,  etc.,  Co.  v.  Fidelity  Ins., 
ing  the  action,  this  may  be  waived  by  etc.,  Co.,  203  Pa.  St.  82. 
the  complainant  and  claimants  be  im-  An  Owner  Hot  Impleaded  in  an  inter- 
pleaded. Grell  V,  Globe,  etc.,  F.  Ins.  pleader  suit  in  which  his  creditor  who 
Co.,  55  M.  Y.  App   Div.  612.  has  levied  an  attachment  on  his  goods 

Qiuetions  of  Fact  Heed  Hot  Be  Decided  and  another  claimant  have  been  Im^ 

by  the  complainant;  but  if  a  claim  is  pleaded  by  the  sheriff,  is  bound  by  the 

clearlv  founded  in  law  it  must  be  paid  judgment  awarding  the    property  to 

and    Interpleader  will   not   lie.    Con-  such  other  claimant  to  the  extent  that 

necticut  Mut.  L.   Ins.  Co.  v.  Lea,  10  he  cannot  later  sue  the  sheriff,  but 

Ohio  Dec.  39,  7  Ohio  N.  P.  399.  must  resort  to  suit  against  the  sue- 

A  Threat  to  nie  a  Meehanio's  lien  by  cessf  ul  claimant.    Com.  v,  Walter,  195 

a  creditor  of  a  subcontractor,  and  a  Pa.  St.  446. 
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464.  5.  FrtiM  of  Bill  —  a.  Essential  Averments.  —  See 
notes  I,  2. 
46ff,  See  notes  i,  2,  3,  4. 

466.  See  note  2. 

b.  Prayer  —  Pnyw  fv  i^jQa«ti«B.  —  See  note  4. 

467.  d.  Affidavit  Denying  Collusion.  —  See  notes  5,  6. 

468.  7.  Defondant's  Pleadings  and  Proceedings  Before  Hearing  — 
a.  Demurrer  or  Motion  to  Dismiss  —  Ofouds  of  Dsmnrrw.  — 

See  note  5. 

terios  Hut  Be  llsde  00  mil  defend-  466.     S.    Bftrroll  v.  Foreman,  86 

ants  to  make  the  decree  binding.    In-  Md.  675. 

terpleader  is  not  a  proceeding  %n  rem^  Contra,  —  Under  the  CaHforma  code 

Washington  L.  Ins.  Co.  v,  Gooding,  19  such  offer  need  not  be  made.     Fox  v. 

Tex  Civ.  App.  490.  Sntton,  127  Cal.  515. 

464,    1.  Mason  v.  Rice,  85  N.  Y.  4.  Davison  v,  Hongh,  165  Mo.  561, 

App.  Div.  315.  wherein  it  was  said  that  the  injancUoo 

%  Cohen  v,  Cohen,  (N.  Y.  City  Ct.  Is  merely  ancillary. 

Gen.  T  )  35  Misc.  (N.  Y.)  906.  MMOiatloa  of  IitfiiastfeA.  ^The  pre- 

^psoiils   BtatamsBt. —  Home    L.   Ins.  limlnary  Injunction   will  not  be  dis- 

Co.  V.  Canllc,  86  Md.  385;  Hinsdale  v.  solved  on  the  filing  of  an  affidavit  by 

Banlcers'  L.  Ins.  Co.,  72   N.  Y.  App.  one  claimant  denying  everything  In 

Div.  180;  Conneciicttt  Mat.  L.  Ins.  Co.  the  moving  injunction  papers  except 

v.  Lea,  10  Ohio  Dec.  39,  7  Ohio  N.  that  there  Is  another  claimant,  as  this 

P.  399.  latter  fact  is  the  ground  for  the  injunc- 

MnstfliswClaiak  — Ter  Knlle  v.  Red-  tion.    Irelandv.  Kelly,  60  N.J.  Eq.  308. 

dlclc,  (N.  J.  1898)  39  Atl.  Rep.  1062;  4W.    ft«  Whais   Th«s   Are   Bevval 

South wark  Nat.  Bank  v,  Childs,  39  N.  Plalatiffli.— In  Michigan^  where   it  is 

Y.  App.  Div.  560;  Steiner  v.  East  River  stated  in  the  bill  that  the  plaintiffs  are 

Sav.  Inst.,  60  N.  Y.  App.  Div.  232;  partners,  an  affidavit  by  one  of  the 

Hinsdale  v.  Bankers'  L.  Ins.  Co.,  72  partners  Is  sufficient.    Bliss  v.  French, 

N.  Y.  App.  Dtv.  180;  Cosgrlff  v.  Hud-  117  Mich.  538. 

son  City  Sav.  Inst.,  (Supm.  Ct.  Eq.  T.)  Ths  Affidavit  Is  Vst  ComIssIts  on  the 

24  Misc.  (N.  Y.)  4.  court,  and  It  may  take  into  considera- 

DsgTse  of  Certain^.  —  Northwestern  tion  the  relations  of  the  complainant 

Mut.  L.  Ins.  Co.  V.  Kidder,  (Ind.  App.  and  the  party  sought  to  be  Impleaded, 

1903)  69  N.  E.  Rep.  204.  and  the  latter's  financial  responsibility. 

Proof  of  the  Bslstsnos  of  an  Advons  Burritt  v.  Press  Pnb.  Co.,  as  N.  Y. 

Claim  must  be  something  more  than  App.  Div.  141. 

the  claimant's  affidavit  made  solely  un  6,  Home  L.  Ins.  Co.  v.  Caulk,  86 

information    and    belief.      Klrsop    v,  Md.  385. 

Mutual   L.  Ins.  Co.,  87   N.  Y.  App.  468.    5.  Steed  v.  Savage,  115  Ga. 

Div.  170.  97.    See  also  Sovereign  Camp,  etc  v 

Failars  to  fliow  Identity  of  Olalais  In  wood,  100  Mo.  App.  655. 

the  bill  may  be  cured  by  evidence  in  In  Cods  Praetios.  —  Steiner   v.   East 

an  affidavit  of  one  claimant,  which  is  River  Sav.  Inst.,  60  N.  Y.  App.  Div. 

not  denied.    Carroll  v,  Demarest,  42  232;  Master  v.  Bowery  Sav.  fiiank,  (N. 

N.  Y.  App.  Div.  155.  Y.  City  Ct.  Gen.  T.)  31  Misc.  (N.  Y.) 

4M.    1.  Mason   r.  Rice,  85  N.  Y.  178. 
App.  Div.  315;  Cohen  v.  Cohen,  (N.  Y.  Motion  to  Kaks  Mors  Spselfie.  —  Con- 
City  Ct.  Gen.  T.)  35  Misc.  (N.  Y.)  206.  necticut  Mut.   L.  Ins    Co.  v.  Lea,  10 

S.  Cohen  v.  Cohen.  (N.  Y.  City  Ct.  Ohio  Dec.  39,  7  Ohio  N.  P.  399. 

Gen.  T.)  35  Misc.  (N.  Y.)  206.  Botainiag  BiU  for  Othsr  BolM.  —  Mc- 

S.  Ter  Knlle  v,  Reddick.  (N.  J.  1898)  Namara  v.  Provident  Sav.  L.  Assnr. 

29  Atl.  Rep,  1062;  Hinsdale  v.  Bankers*  Soc,  52  C.  C.  A.  530. 

,.  Ins.  Co..  72  N.  Y.  App.  Div.  180;  Vot  All  the  Mattors  in  IMspvts  Mood  Bo 

Perkins  v,   Montgomery,  (Supm.  Ct.  Put  in  lanio  by  the  bill  and  answers. 

Spec.  T.)  70  N.  Y.  Supp.  136.  especially  where  they  could  have  been 

4.  Bernstein  v,  Hamilton,  26  N.  Y.  put  in  issue  by  cross-complaint,  and  a 

App.  Div.  206.  demurrer  on  this  ground  will  be  over- 
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460.  See  notes  i,  2. 

.    Motion  to  DiimiM.  —  See  note  3. 
c.  Answer.  ^-  See  note  5. 

470.  d.  Cross-bill.  —  See  note  i. 

e.  Replication  and  Preparing  Cause  for  HEARiNa 

*—  See  notes  3,  4. 

471.  /.  Bringing  Money  into  Court.  —  See  notes  i,  3. 

ruled.     Union  Trnst  Co.  v,  Stamford  by  the  testimony  of  two  witnesses  or 

Trast  Co.,  73  Conn.  86.       .  one  witness  and  corroboratiog  circum- 

Whoro  DoMnrrors  of  All  But  Ono  Do*  stances.    Perkins  v,  Morgan,  107  Ga. 

fondant  Aro  Sostainod  the  bill  may  be  835 

propeiiy  dismissed  on  that  ground,  as  A  Motion  to  Set  Aside  the  Order  of  In- 

interpleader  is  then  out  of  the  question,  torideador  is  not  the  proper  procedure 

Union  Trust  Co.  v,  Stamford  Trust  where  the  claimant  making  the  moiioa 

Co  ,  72  Conn.  86.  wishes  to  resist  on  the  ground  that  he 

The  Jorisdiction  of  tho  Probate  Court  is  does  not  claim  the  same  fund,  but  the 
exhausted  on  making  a  general  order  objection  should  be  taken  by  answer, 
of  distribution,  and  a  court  of  equity  disclaimer,  or  failure  to  plead.  Frank- 
may  entertain  a  bill  of  Interpleader  by  lin  Bank  v.  Cincinnati,  10  Ohio  Dec. 
the  administrator  against  a  distributee  545. 

under  the  will  and  his  alleged  creditor.  Dofanlt.  —  Where  some  members  of  m 

Cadiz  First  Nat.  Bank   v,   Beebe,  63  syndicate  impleaded  did  not  answer, 

Ohio  St.  41.  but  other  members  did,  and  the  fund 

A  Dsmarror  by  Ono  'Claimant  to  tho  whs  adjudged  to  the  syndicate,  it  was 

Comidaint  of  Another  Claimant,  on  the  held  that  the  members  in  default  might 

ground  that  it  does  not  state  a  cause  share  in  the  fund,  their  share  not  hav- 

of  action  against  him,  will  not  be  en-  ing  lapsed  or  been  abandoned.    Heald 

tertiined.  Franklin  Bank  t^.  Cincinnati,  v,  Rhind,  86  Md.  330 

10  Ohio  Dec.  545.  Where  one  defendant  defaulted  in 

469.  1.  HjmeL.  Ins.  Co.  t/.  Caulk,  answering  and  the  other  made  out  a 
86  Md.  385;  Barroll  v.  Foreman,  86  clear  case  in  his  fa^^or,  the  fund  was 
Md  675.  Contra^  under  the  California  awarded  to  the  latter  and  the  default- 
code.  Fox  V.  Sutton,  127  Cal.  515.  ing  defendant  was  not  allowed  to  ques- 

Bal  failure  to  bring  the  fund  into  tion  such  award.     McNamara  v.  Provi- 

court,  where  the  ofifer  is  made  in  the  dent  Sav.  L.  Assur.  Soc,  52  C.  C.  A. 

bill,  is  not  ground  for  demurrer.     Bliss  530. 

V.  French,  117  Mich.  538.  470.     1.   Los  Angeles  v,  Amidor, 

S.  An  Oral  AffldaTit  in  open  court  be-  140  Cal.  400,  citing  2  [11]  Encyc.  op 
fore  argument  of  demurrer  will  not  Pl.  and  Pr.  470. 
take  the  place  of  the  usual  affidavit  8.  St.  Lawrence  Boom,  etc.,  Co.  v. 
annexed  to  the  bill.  Leave  to  amend  Price,  49  W.  Va.  433,  citing^  11  Encyc. 
must  be  obtained  in  the  usual  way  by  of  Pl.  and  Pr.  470. 
a  new  bill  or  by  annexing  an  affidavit.  4.  Woodmen  of  the  World  v,  Rut- 
Home  L.  Ins.  Co.  V,  Caulk,  86  Md.  385.  ledge,  133  Cal.  640,  holding  that  the 

S.  Ireland  v,  Kelly,  60  N.  J.  Eq.  308,  defendants  cannot  afterwards  be  heard 

holding  that  a  motion  to  strike  out  to  object  that  the  case  is  not  a  proper 

must  be  made  before  the  time  to  de-  one  for  interpleader, 

mur  would  have  elapsed.  Yolnntary  Submission  to  tho  Tnrisdietlon 

5.  BsCansetATailabloOnlytothoEoUor  bj  One  Claimant  does  not  alone  give 

of  tho  Fund  cannot   be  set  up    by  a  jurisdiction  over  the  other  claimant 

claimant.     Maynard  v.  Life  Ins.  Co.,  where  a  bill  of  interpleader  would  not 

133  S.  Car.  711;  John  Hancock  Mut.  be  otherwise  proper.     Wabash  R.  Co. 

L.   Ins.  Co.  V.   Lawder,  32  R    I.  4x6.  v,  Flannigan,  05  Mo.  App.  477. 

See  also  Woodmen  of  the  World  v.  471.    1.  But  Payment  into  Court  Is 

'Rutledge,  133  Cal.  640.  Vot  a  Condition  Prooodont  to  the  grant- 

DiioOTory  May  Bo  Prayed  7or  by  one  ing  of  an  order  to  interplead.     Barnes 

claimant  against  another,  and  the  re-  v.  Bamberger,  Tq6  Pa.  St.  133.. 

spouse  of  the  latter  is  evidence  of  such  Any  Defense  Whioh  tho  Stakeholdw  Had 

weight  that  it  can  be  overcome  only  is  waived  on  payment  into  court,  and 


471-47ff                  INTERPLEADER.  Vol.  XI. 

471.  8.  Hearing   and  Deerea  on  Bill  — d.  Objections   at 
Hearing.  —  See  note  4. 

47S.  b.  Decree  —  MniMti  of  puatift  —  See  notes  4,  5,  6,  7. 
47S.  [l^jvMtlM  Bond.  —  See  note  3^.] 

Dmtm  B<f —n  Dftoduu.  —  See  note  4. 

IMmtiag  Aetlaa,  Iwoa,  or  B«f«r«iM.  —  See  note  5. 

474.  9.  Betaining  Bill  for  Other  Belief  or  Same  Belief  on  Other 
Qronnd&  —  See  note  3. 
47«l«  10.  Final  Deieree  Between  Defendants.  —  See  note  3. 

caonoc  ht  relied  on  by  either  claimant  the  interpleader  suit  is  not  bonnd  by 

ordered  to  interplead,    John  Hancock  the  deciee.     Washington  L.   Ins.  Co. 

Mot.   L.   Ins.  Co.  V,   Lawder,   2a   R.  v,  Gooding,  ig  Tex.  Civ  App.  490. 

I.  416.  7.  Dulce  V.  Dulce,  93  Mo.  App.  244; 

4T1*    S.  Bliss  V.  French,  117  Mich.  Lippman  v.  Warren,  94  Mo.  App.  486. 

538.  473.    3a.  As  a  condition  of  granting 

4.  Ob  ippMl  by  Ons  Ihiftmdsnt  Only,  an  injunction  the  plaintiff  may  be  le- 

dher  defendants   may  assign    errors  quired  to  give  an  undertaking  as  in 

within  the  scope  of  such  appeal.    Ste-  other    cases.      See    American     Press 

▼ens  V.  Germania  L.  Ins.  Co.,  26  Tex.  Assoc,  v.  Braniingham,  57  N.  Y.  App. 

Cir.  App.  156.  Div.  399. 

Tbs  U^t  to  Tkmax  Kay  B«  WaiTsd  4.  Gardiner  Sav.   Inst,  v,  Emerson, 

mnd  the  insufficiency  of  the  proof  at  91  Me.  535. 

the  hearing  relied  on   for  dismissal.  A  Jndgmsnt  Awarding  ExeeatioiB  when 

Partlow  r.  Moore,  184  111.  119  the  money  was  in  court  was  held  to  be 

Vadflr  ths  Coda  ia  Vow  Tork,  all  moT.  erroneons,  but  the  appellate  court  cor- 
ing affidavits  should  be  served  en  the  rected  the   error  without  reversal  or 
opposing  party  so  that  he  may  have  remandment  of  the  case.    Coleman  v. 
an  opportunity  to  answer  them.     Cha-  Chambers,  127  Ala.  615. 
puis  V.  Long,  77  N.  Y.  App.  Div.  272.  6.  Inueo   to   Juxy.  —  Hazleton    Nat. 

4Y9.     4.   Duke  9.   Duke,   93    Mo.  Bank  v.  Ilancer,  10  Kulp(Pa.)96. 

App.  244.  Tho  Bnxden  of  Proof  of  the  right  to  a 

••  Aanrvof  OaoIMMbntMSvidoiioo  fund  is  on  the  defendant   impleaded 

*g****t  Oth«. —  Morrill  v,  Manhattan  with  the  original  plaintiSF.     Maynard 

L.  Ins.  Co.,  82  111.  App.  410  v.  Life  Ins.  Co.,  132  N.  Car.  711.    And 

An  Inraraneo  Company  Is  Vot  liaUo  where  the  contest  is  as  to  whom  the 

te  Fsnaltieo  for  delay  in  payment  of  a  award   of    damages  in  condemnation 

premium  where  it  promptly  filed   its  proceedings  is  due,  the  burden  Is  on  the 

bill.    Stevens  r.  Germania  L.  Ins.  Co.,  claimant  out  of  possession  of  the  land. 

96  Tex.  Civ.  App.  156.  Kansas  City,  etc.,  R.  Co.  v.  Smith,  156 

Whoro  tho  Complainant  Wm  Vot  Us-  Mo.  608. 

ndMid  and  the  order  simply  directed  Antondod  Complaint.  —  In  New  York 

that  the  other  claimants  interplead,  it  the  plaintiff  must  serve  an  amended 

was  held  that  this  was  not  a  judgment  complaint  on  the  substituted  defend- 

and  no  appeal  conld  be  taken.    Har-  ant.    Sayer  v.  Beirne,  78  N.  Y.  App. 

rison  v.  Scott.  72  Mo   App.  658.  Div.  491. 

Only  on  Paynont  of  Money  into  Conn  474.    S.  St.  Lawrence  Boom,  etc., 

will    the    complainant   be   dismissed.  Co.  v.  Price,  49  W.  Va.  432  {citing  xi 

McMahon  v.  Seamen's  Sav.  Bank,  i  Encyc.  of  Pl.  and  Pr.  474];  McCor- 

N.  Y.  L.  Rec.  214.  mick  f».  Warren,  74  Conn.  234;  Fleming 

6.  Gardiner  Sav.  Inst,  v,  Emerson,  v.   Blosser  Printing   Co.,  118  Ga.  86; 

91  Me.  535.  Continental  Sav.  Bank  v,  McClure,  104 

Thoogh  a  daimaat  Has  Vot  Olyoeted  to  Tenn.  607. 

Boing  Impleadod,  he  m  ly  siill  demur  10  Retained  Only  for  EqnitaUo  Boliot  — 

the  rival  complainant's  pleading.  Cole-  Fins  v.  Shaw,  22   R.  I.  17.     See  also 

man  v.  Chambers,  127  Ala.  615  Steed  v.  Sava&re,  115  Ga.  97. 

An  Appoal  from  a  Doeroo  to  Interplead  475.    S.  Chandler  v.  Morey,  195  111. 

Is  Promatnro  and  cannot  be  taken  in  596.  citing  11  Encyc.  of  Pl.  and  Pr. 

Tennessee,     Hcly  r.  Lee.  108  Tenn.  715.  475.     See  also  Seattle  r.  Tamer,  99 

A  ClalattBl  Vot  Sorvod  with  Prooess  in  Wash.  515. 
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476.  11.  Oottt— a.  On  Sustaining  Bill— Fuutur  ProoMdiag 

la  Good  lUtk.  —  See  notes  i,  3. 

478.  in.  Code  Coxplaivts  ov  Ihtibpliabsb  —  1.  Oonteniivt 
with  Bills  of  Interpleader.  —  See  note  4. 

479.  3.  Pleadings,  Hearing,  and  Decree.  —  See  note  3. 

17.  Bills  m  Hatvbb  of  Ihtibpuubib— 1.  Objeot  of 

Bill.  —  See  note  6. 
481,  6.  Costs.  —  See  note  i. 

Whoro,  Ponding  la  AppMl,  tho  Fnad  of  the  plaintiff  is  sustained,  the  jucfg- 

Was  Paid  Oyw  by  the  clerk,  there  biding  ment  for  costs  will  not  run  against 

no  direction  in  the  order  restraining  sacb  plainti£f.     Long  v,  Superior  Ct., 

such   payment,  it  was  held  that  the  127  Cal.  686. 

clerk's  act  was  justified,  but  that  the  Coots  Awarded  Agalnit  Dofondant  Do- 

successlul  daimani  on  appeal   might  iaiiltiiig  in  Aosworiag.  —  McNamara  v, 

recover  it  by  writ  of  restitution  or  scire  Provident  Sav.  L.  Assur.  Soc.,  52  C. 

facias  or  by  direct  action.     McFadden  C.  A.  530. 

».  Swinerton,  36  Oregon  336.  478.    4.  Northwestern  Mut.  L.  Ins. 

476.    1.  Sovereign    Camp,    etc.  v,  Co.  v.  Kidder,  (Ind.  App.  1903)  69  N. 

Wood,   100    Mo.   App.   655   [citing   ii  E.  Rep.  204  {quoting  11  Encyc.  of  Pl. 

"            -         5J:  McFi  - 


Encyc.  OF  Pl.  AND  Pr.  475];  McFadden  and  Pr.  478] ;  Wells  v.  National  City 

V.  Swinerton,  36  Oregon  336:  Barnes  Bank,  40  N.Y.  App.  Dlv.  498. 

V,  Bamberger,  106  Pa.  St.  123;  Bolin  In  Vow  York,  Code  Civ.  Pro.  N.  Y., 

V.  St.  Louis  S.  W.  R.  Co..  (Tex.  Civ,  §  820.  does  not  cover  a  case  of  conver- 


App.  1901)  61  S.  W.  Rep.  444;  McNa-  sion.    La  Femina  v,  Arsene,  69  N.  Y. 

mara  v.  Provident  Sav.  L.  Assur.  Soc.,  App.  Div.  285.    Nor  does  it  apply  to 

52  C.  C.  A.  530.     But  see  Helmken  v,  actions  begun  in  the  municipal  court. 

Meyer,  118  Ga  657.  Rundle    v.    Gordon,  27    N.  Y.    App. 

For  a  Case  Whoro  Coots  Woro  Bonlod  on  Div.  452. 

account  of  irregularity  of  proceedings,  Whoro  tho  Code  Istorploador  Is  Moro 

see  Gardiner  Sav.  Inst.  r.  Emerson,  91  Bootrietod  than  the  old  eouity  practice. 

Me.  535.  the    codes   usually  provide    that   the 

Soenrlty  for  Coots  may  be  demanded  equity  proceeding  may  still  be  resoned 

by  a  plaintiff  against  a  nonresident  to  in  cases  not  provided  for  by  the 

interpleader.   Blasland-Parcels-Jordon  code.    Cadiz  First  Nat.  Bank  v.  Beebe, 

Shoe  Co.  V,  Hicks,  70  Mo.  App.  301.  62  Ohio  St.  41. 

S.  Sovereign   Camp,  etc.   v.  Wood,  479.    S.  Northwestern  Mut.  L.  Ins. 

100  Mo.  App.  655,  citing  II  Encyc.  of  Co.   v.    Kidder,  (Ind.  App.   1903)   69 

Pl.  and  Pr.  475.  N.  E.  Rep.  204,  quoting  11  Encyc.  of 

Counsel  Foao  and  Ezponsoo.  —  Where  a  Pl.  and  Pr.  479. 

bond  covering  attorneys' fees  had  been  6.  St.  Lawrence  Boom,  etc.,  Co.  v, 

given  by  a  claimant  to  whom  the  fund  Price,  49  W.  Va.  432;  Provident  Sav. 

had  been  paid,  and  judgment  sustain-  L.  Assur.  Soc.  v,  Loeb,  115  Fed.  Rep. 

ing  the  payment  to  such  claimant  was  357  [each  citing  11  Encyc.  of  Pl.  and 

rendered,  it  was  held  that  a  provision  Pr.  479];  McNamara  v.  Provident  Sav. 

for  attorneys'  fees  against  the  success-  L.  Assur.  Soc.,  114  Fed.  Rep.  910,  5a 

ful  claimant    was    improper.      Great  C.  C.  A.  530.    See  also  Ter  Knlle  v. 

Council,    etc.    v.   Adams,  (Tex.   Civ.  Roddick,  (N.  J.  1898)  39  Atl.  Rep.  1062. 

App.  1903)  75  S.  W.  Rep.  560.  Uso  of  Bomody  niQStratod  —  Trustees 

Loso  of  Intorost  to  the  Sneoossfdl  Claim-  Seeking  Directions,  —  Union  Trust  Co. 

ant  resulting  from  the  detention  of  the  v,  Stamford  Trust  Co.,  72  Conn.  86. 

money  cannot  be  recovered  from  ihe  481.    1.  But  Whoro  tho  Oomplalnaat 

defeated   claimant.     Clinton    Bridge,  Had  Ho  Substantial  Intoroot  in  the  suit, 

etc..  Works  v,  Darlington  First  Nat.  counsel   fees  will  be  allowed  to  him 

Bank,  103  Wis.  117.  where  he  has  acted  in  good  faith.     Mc- 

Whoro  tho  DocTOO  Between  Bofondants  Namara  v.  Provident  Sav.  L.  Assur. 

Is  Bovsnod  OS  Appeal,  but  the  dismissal  Soc.,  53  C.  C.  A.  530. 
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INTERSTATE  COMMERCE. 

48S.  I  PBOOBonros  Befobs  Ihtsestate  Coxxxbcb  Coiaus- 
fiov  -   1.  Juriidietion  of  CommitiioB.  —  See  note  i. 
484*  See  note  i. 

2.  PartieB  —  OompUlnt   CanMndng  fltrend   Oairkit  or  liaai.  — 
See  notes  4,  5. 
489.  Itttemt  of  OonpUiiuuit.  —  See  notes  2,  3. 
487.  7.  Sorvioe  of  Papers.  —  See  note  3. 

9.  Bearing  —  if,  at  HeariBg,  Defondaat  Aran  Its  Fvrposs  to  Oenplj 
with  Lew.  —  See  note  9. 

483.    1.  Commorao  Botwoen  Points  in  v,  Delaware,  etc.,  R.  Co.,  7  Inu  Com. 

•tms   Btato    Pasring    tbnmgh   Aaothsr  Rep.  92. 

•tats.  —  Milk    Prodacers'    Protective       4§A.    S.  Dsalen*  AsMciatton  as  Oom. 

Assoc.  V,  Delaware,  etc.,  R.  Co.,  7  lat.  plainant.  —  A  corporation    formed    by 

Cora.  Rep.  92.  stocic  dealers  for  the  purpose  of  keep- 

Jurisdletlon  Oror  ForoLra  Oommoros.  —  ing  down  freight  rates  may  file  a  com- 

See  Matter  of  Relative  Rates  upon  Ex-  plaint   though    it    has    no    pecuniary 

port,  etc.,  8  Int.  Com.  Rep.  214;  Kem-  interest,  the  interest  of  its  members 

ble  V.  Boston,  etc.,  R.  Co.,  8  Int.  Com.  being  sufficient.    Cattle  Raisers'  Assoc. 

Rep   no.  V,  Ft.  Worth,  etc.,  R.  Co.,  7  Int.  Com. 

Arraagomsat  to  Oonllaitoiis  Osrriags.  Rep.  513.    See  also  Milk  Producers' 

—  Where  a  carrier   whose   road    lies  Protective  Assoc,  v.  Delaware,  etc.,  R. 

wholly  within  one  state  makes  an  ar-  Co-.  7  Int.  Com.  Rep.  92. 
rangement  with  another    carrier    for        But  members  of  such  complainaat 

interstate    transportation    of    certain  associations  should  intervene  and  show 

goods,  it  is  subject  to  the  jurisdiction  damages   on    demanding    reparation, 

of  the  commission  as  to  those  goods.  Cattle  Raisers'  Assoc,  v.  Chicago,  etc., 

Pennsylvania  Millers*  State  Assoc,  v,  R.  Co.,  10  Int.  Com.  Rep.  83. 
Philadelphia,  etc.,  R.  Co.,  8  Int.  Com.        S.  American  Warehousemen's  Assoc 

Rep.  531.  &.  Illinois  Cent.  R.  Co.,  7  Int.  Com. 

Xqnlty  Will  Vot  Ordlnsrlly  S^ioln  tlis  Rep.  556,  where  the  defendant  railroad 

Bnforoomsnt  of  Batss  while  a  controversy  companies  failed  to  publish  full  scbed- 

in  regard  to  them  is  pending  before  the  ules  of  rates  in  accordance  with  law. 
commission.    Tift  v.  Southern  R.  Co.,        Though  the  Plaintiif  Itself  Bo  Bngagod 

123  Fed.  Rep.  789.  in  Illegal  Praotiooo  its  petition  will  be 

494.    1.    But    in    Business    Men's  entertained.    Cattle  Raisers*  Assoc,  v. 

League  V.  Atchison,  etc.,  R.  Co.,  9  Int.  Ft.  Worth,  etc.,  R.  Co.,  7  Int.  Com. 

Com.   Rep.   318,   the  commission  re-  Rep.  513. 

frained  from  entering  into  an  investi-       4§7.    S.  As  to  tho  Bfbet  on  a  8ab- 

gatlon  of  a  branch  of  the  case  not  liti-  sidiary  Company  not  a  party,  of  service 

gated  by  the  parties.  on  the  controlling  company,  party  de- 

4.  But  see  Warren-Ehret  Co.  v,  Cen-  fendant,  see  Wichita  v.  Atchison,  etc., 
tral   R.   Co.,   8   Int.   Com.   Rep.  598;  R.  Co.,  9  Int.  Com.  Rep.  534. 

Cattle  Raisers'  Assoc,  v,  Chicago,  etc.,  9.  Where,  Ponding  tho  Hoaring,  Betas 

R.  Co.,  10  Int.  Com.  Rep.  83.     See  Have  Boon  Advanoed  and  filed  with  the 

also  Interstate  Commerce  Commission  commission  they  may  properly  be  con- 

V.  Western  New  York,  etc.,  R.  Co.,  82  sidered    at    the    hearing.      Interstate 

Fed.  Rep.  T92.  Commerce  Commission  v.  Louisville, 

5.  Milk  Producers'  Protective  Assoc,  etc.,  R.  Co.,  118  Fed.  Rep.  613. 
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488.  10.  SnbmifliioiL  of  Propoted  Findings.  —  See  note  2. 

12.  Ditminal  and  Diicontinuanoe.  —  See  note  6. 
480.  14.  Orden.  —  See  note  j. 
490.  See  note  i. 

16.  Reparation.  —  See  note  3. 

16.  Report  —  Vaeanity  for  B«port.  —  See  note  4. 
401.  17.  Sffeot  of  Deciuon  of  Commission  as  Prooedent  —  See 
note  I. 

[18.  Limitations.  —  See  note  laJ] 
499.  n.  Pbocesdivgs  ur  Vvitxd  Statxs  Covbts — 2.   Civil 
Actions— a.  To  Enforce  Orders  of  Commission  —  vatvsof 

BM&ady.  —  See  note  i. 

4§8.    %.  In  Roth  v.  Texas,  etc.,  R.  Com.  Rep.  83.    See  also  Cattle  Rftlsers' 

Co.,  9  Int.  Com.  Rep.  6o3,  the  facts  Assoc,  v.  Ft.  Worth,  etc.,   R.  Co.,  7 

were  submitted  by  the  carrier  and  the  Int.  Com.  Rep.  51.3. 

case  considered  as  on  complaint,  an-  The  Ciretdt  Court  Sitting  ••  a  Court  of 

swer,  and  hearing  of  the  parties.  Eqaity  will  not  enforce  orders  of  the 

6.  Wichita  r.  Atchison,  etc.,  R.  Co.,  commission  for  reparation   for  over- 

9  Int.  Com.   Rep.   507;    Freeman    v.  charges.    When  silting  as  a  court  of 

Atchison,  etc.,  R.  Co.,  7  Int«  Com.  Rep.  review  of  orders  of  the  commission  it 

902;  Matter  of  Tariffs,  etc  ,  of  Penn-  does  not  exercise  its  full  equity  powers, 

syUania  R.  Co.,  7  Int.  Com.  Rep.  177:  its  jurisdiction    being    auxiliary  and 

Boyer  v,  Chesapeake,  etc.,  R.  Co.,  7  limited.     Interstate    Commerce  Com- 

Int.  Com.  Rep.  55.    See  also  Montell  mission  v.  Western  New  York,  etc.,  R. 

V,  Baltimore,  etc.,  R.  Co.,  7  Int.  Com.  Co.,  83  Fed.  Rep.  193. 

Rep.  412.  4.  Interstate  Commerce  Commission 

489«    7.  On  Whom  Ordor  Biadiiig.—  v.  Alabama  Midland  R.  Co.,  168  U.  S. 

An  order  binding  on  a  railroad  com-  144. 

fany  is  binding  also  on  its  successor.  A  Dooliion  of  tho  dreait  Court  of  Ap- 

nterstate  Commerce  Commission  v,  peals  in  another  suit  is  conclusive  on 

Western   New  York,  etc.,  R.  Co.,  82  the  commission  so  far  as  the  matters 

Fed.  Rep.  193.  embraced  in  both  suits  are  identical. 

490.    1.  Cattle  Raisers*  Assoc,  v.  Cattle  Raisers*  Assoc,  v.  Ft.  Worth, 

Ft.  Worth,  etc.,  R.  Co.,  7  Int.  Com.  etc.,  R.  Co..  7  Int.  Com.  Rep.  513. 

Rep.  513.  491.    1.  Stare  Doelsls.  —  Where  the 

HoWtiig  Osfo  Open.  —  Where  some  same  question  concerning  the  same 
material  evidence  was  not  before  the  territory  has  previously  been  passed 
commission  the  issuance  of  the  order  upon  by  the  commission,  its  ruling  will 
was  delayed  with  leave  to  the  plaintiff  be  followed  in  the  absence  of  some 
to  apply  for  it  if  the  defendant  failed  showing  that  new  conditions  have  in- 
to readjust  its  rates  in  accordance  with  tervened,  or  that  the  effects  of  the 
suggestions  of  the  commission.  Rea  original  holding  have  been  other  than 
V.  Mobile,  etc..  R.  Co.,  7  Int.  Com.  were  anticipated.  Board  of  Railroad 
Rop*  43;  Danville  v.  Southern  R.  Co.,  Com'rs.  v,  Atchison,  etc.,  R.  Co.,  8 
8  Int.  Com.  Rep.  409.  Int.  Com.  Rep.  309. 

S.  McGrew  v,  Missouri  Pac.  R.  Co.,  la.  In  respect  to  the  statute  of  limi- 

8  Int.  Com.  Rep.  630.    See  also  Cattle  tations  the  suit  Is  begun  on  the  filing  of 

Raisers'  Assoc,   v,  Chicago,  etc.,  R.  the  petition  by  an  association  whose 

Co..  10  Int.  Com.  Rep.  83.  members  individually  claim  damages. 

"ThoOrdsr  fat  Boparatioa  Is  Vot  Ob-  Cattle  Raisers'  Assoc,  v,  Chicago,  etc., 

Ugatory  upon  the  carrier.    It  amounts  R.  Co.,  10  Int.  Com.  Rep.  83. 

simply  to  a  recommendation  which  can  4M.    1.  Interstate  Commerce  Com- 

onlv  be  enforced  bv  a  suit  at  law  in  mission  v.  Louisville,  etc.,  R.  Co.,  118 

which  full  opportunity  for  a  jury  trial  Fed.  Rep.  613,   Interstate  Commerce 

is  accorded.    *    *    *    We  hold,  there-  Commission  v,  Louisville,  etc.,  R.  Co  , 

fore,  that  the  act  is  constitutional  and  102  Fed.   Rep.   709:    Interstate  Com- 

valid  in  this  respect."    Cattle  Raisers'  merce  Commission  v.  East  Tennessee, 

Assoc.  V,  Chicago.,  etc.,  R.  Co.,  10  Int.  etc.,  R.  Co.,  85  Fed.  Rep.  107;  Inter 
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499.  HieMiiry  FartfM.  —  See  note  2. 
AppMkL  —  See  note  3. 

state  Commerce  Commission  v,  Ala-  Court  remains  in  effect  until  judgment 

bama  Midland  R.  Co.,  168  U.  S.  144.  Is  rendered  in    the    Supreme    Court. 

TIm  Viadiagi  of  last  will  not  receive  Louisville,  etc.,  R.  Co  r.  Behlmer,  169 

a     narrow    construction.      Interstate  U.  S.  644.     But  the  Circuit  Court  may 

Commerce    Commission  v,    Chicago,  on  application  suspend  its  own  decree 

etc.,  R.  Co.,  94  Fed.  Rep.  27a.  pending  an  appeal  to  the  Circuit  Court 

Any  Babstaatial  Doubt  should  be  re-  of  Appeals.   Interstate  Commerce  Com- 

solved  in  favor  of  the  order  enforce-  mission  v,  Louisville,  etc.,  R.  Co.,  loi 

ment  of  which  is  sought,  and  particu-  Fed.  Rep.  146. 

larly  should  this  rule  be  observed  when  The  8a]irsaio  Court  WiU  Vot  Sntar  iato 

the  hearing  is  on  demurrer.    Interstate  aa  Original  Investigatioii  of  Taets,evi- 

Commerce    Commission    v.   Southern,  dence  of    which   was  improperly  ex- 

Pac.  R.  Co.,  123  Fed.  Rep.  597.  eluded    by  the   commission.,  but   on 

4M«    S.  Interstate  Commerce  Com-  correcting  the  error  of  law  will  dismiss 

mission  v.  Southern  Pac.  R.  Co.,  123  the  case  without  prejudice  of  the  right 

Fed.  Rep.  597.  of  the  commission  to  make  another 

S.  BapsvBOdiOS*  —  While    an    appeal  investigation.      Interstate    Commerce 

from  the  Circuit  Court  of  Appeals,  in  Commission  v,  Clyde  Steamship  Co., 

a  suit  to  enforce  an  order  of  the  com-  181    U.   S.   29;    Interstate  Commerce 

mission,  acts  as  a  supersedeas  of  such  Commission  v,  Chicago,  etc.,  R.  Co., 

judgment,  this  is  not  the  case  where  186  U.  S.  320.    And  the  same  course 

an  appeal  is  talcen    from  the  Circuit  will  be  taken   by  the  Circuit  Court. 

Court  to  the  Circuit  Court  of  Appeals,  Interstate  Commerce  Commission   v. 

HO  that  the  judgment  of  the  Circuit  Southern  R.  Co.,  105  Fed.  Rep.  703. 
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INTERVENTION. 

496.  m.  Who  Mat  Intebyeks  —  1.  Generally  —  ^.  Under 

Statutes  —  in  Aotiom  to  Beooyer  Proporty.  —  See  notes  I,  2. 
Party  Having  an  Intoreit  Gonerallj.  —  See  note  3. 

497.  See  note  i. 

496*    1.  In  New  York  it  has  been  Van  Dusen,  57  Neb.  49;  State  v.  Mack, 

held  that  Code  Civ.  Pro.,g  452,  subdiv.  26  Nev.  430;  Dann  v.  National  Bank, 

2,  applies  to  actions  both  at  law  and  in  11  S.  Dak.  305. 

equity,  and  the  question  in  each  case  A  Tazpayvr  may  have  leave  to  inter- 
to  be  determined,  where  a  party  him-  vene  in  an  appeal  taken  under  Comp. 
self  malces  application  for  intervention,  Laws  N.  Mex.  (1897),  by  a  claimant 
is  whether  he  has  an  interest  In  the  feeling  aggrieved  by  the  action  of  the 
subject  of  the  action;  and  that  under  city  council.  Miller  v.  Socorro,  9  N. 
that  section  a  party  is  entitled  upon  Mex.  416. 

his  own   motion  to  intervene    where  In  Minnesota,  where  an  action  has 

such    interest    exists.     Montague    v.  been  brought  against  a  defendant  on 

Jewelers,  etc.,  Co.,  44  N.  Y.  App.  Div.  a  promissory  note  executed  by  himself 

324.     See  also  Feinburg  v.  American  alone,  a  third  party  may,  under  Gen. 

Surety  Co.,  (Supm.   Ct.  App.  T.)  33  Stat.  Minn.  1894,  §  5273,  intervene  with 

Misc.  (N.  Y.)  458,  reversing  (N.  Y.  City  the  defendant  and  jointly  allege  that 

Ct.  Gen.  T.)  32  Misc.  (N.  Y.)  755;  Hos-  the  note  was  given  by  the  defendant 

mer  v.   Darrah,   85   N.  Y.  App.  Div.  for  a  partnership  debt  and  set  up  coun- 

485.  terclaims  due  from  the  plaintiff  to  tbem 

8.  Vanmeter  v.  Fidelity  Trust,  etc.,  as  such  partners.     A.  E.  Johnson  Co. 

Co.,  107  Ky.  108;  Bauer  v,  Dewey,  166  v.  White,  78  Minn.  48. 

N.  Y.  402,  reversing  56  N.  Y.  App.  Div.  In   Loulsiaaa   and  Texas.  —  Compare 

67  (holding  that  a  third  party  cannot  Carothers  v.  Lange,  (Tex.  Civ.  App. 

intervene  in  an  action  the  purpose  of  1900)  55  S.  W.  Rep.  580. 

which  is  merely  the  recovery  of  a  debt  Where  a  landlord  has  a  preference 

of  the  defendant  to  the  plaintiff  and  in  lien  on  the  crops  of  his  tenants,  as  pro- 

which  the  title  to  no  real,  specific,  or  vlded  bjr  Rev.  Stat.  Tex.  (1895),  art. 

tangible  personal  property  is  involved);  3235,  it  is  error  in  the  court  to  sustpJn 

Lewisohn  v.  Anaconda    Copper  Min.  a  motion  to  strike  out  and  dismiss  the 

Co.,  29  N.  Y.  App.  Div.  552;  Williams  landlord's  plea  of  intervention  to  have 

V.  West  Asheville,  etc.,  R.  Co.,  126  N.  the  question  of  the  priority  of  his  lien 

Car.  918:  Hassinger  v,   Hassinger,  20  determined  in  a  suit  b^  a  mortgagee  to 

Pa.  Co.  Ct.  485.  foreclose  a  chattel  mortgage  on   the 

Asilgnoe  After  Salt  Oommeneed.  —  An  crops.  Polk  ir.  King,  19  Tex.  Civ. 
assignee  of  the  plaintiff  after  suit  has  App.  666.  See  also  Douglas  v,  Robert- 
been  commenced  will  not  be  permitted  son,  (Tex.  Civ.  App.  1903)  72  S.  W. 
to  intervene,  since  his  remedy  is  by  Rep.  868. 

substitution.    Bank  of  Commerce  v,  497*    1.  In  Arkaniai  laborers  under 

Timbrell,  113  Iowa  713.  a  subcontractor  cannot  intervene  in  an 

A  Subsequent  Judgment  Creditor  may  action  at  law  by  such  subconi. -actor 

be  allowed  to  intervene  after  a  sale  in  against  the  principal  contractor  for  an 

foreclosure,  in  the  sound  discretion  of  amount  due  under  the  contract,  where 

the  court.     Bowers  v.  Denton,  (Supm.  it  is  not  shown  that  the  intervening 

Ct.  Spec.  T.)  41  Misc.  (N.  Y.)  133.  petitioners  had  any  interest  or   lien 

8.  Bromley  Carpet  Co.  v.  Field,  88  upon  the  debt  which  the  plaintiff  seeks 

III.  App.  219;  St.  Charles  St.  R.  Co.  v.  to  recover  and  in  the  absence  of  any 

Fidelity,  etc.,  Co.,  109  La.  49T:  Pitman  contract  between    the  defendant  and 

V,  Ireland,  64  Neb.  675;  McConniff  v.  the  intervening  petitioners  that  their 
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498,  In  AttMkDMBt  ProoMdlngt.  —  See  note  i. 

b.  In  Equity  —  flmtnJ  Bvit.  —  See  note  2. 

claim  shoald  be  paid.    McCarthy  v,  their  respective  liens,  at  such  contro* 

Kirlcslev,  70  Arlc.  444  versies  should  be  referred  to  a  master 

In  Oalifmia,  where  suit  is  brought  to  and  adjusted  by  equitable  proceeding 

determine  a  controversy  t>et«een  dif-  Gravenberg  v.  Laws,  (C.  C.  A.)  100 

ferent  heirs  as  to  their  respective  rights  Fed.  Rep.  i. 

of  inheriunce,  an  administrator  is  not  In  Kusas  creditors  of  the  defendant 
authorized  to  intervene  upon  the  who  have  subsequent  to  the  attachment 
ground  of  having  an  interest  in  the  acquired  a  lien  upon  the  attached  prop- 
matter  in  litigation.  Matter  of  Healy,  erty  cannot  be  let  in  to  defend  the 
137  Cal.  474.  suit  and  dispute  the  grounds  of  the 

Claim  Adverse  to  Mortgagor  ami  MorU  attachment  in  lieu  of  the  defendant. 

fagee*  —  An  adverse  claim  to  the  land  They  can  only  defend  against  such 

n  opposition  to  the  mortgagor  and  the  imperfections  as  are  unamendable  and 

mortgagee  cannot  be  set  up  by  an  in-  render  the  proceedings  void.    Wichita 

tervener  in  an  equitable  action  to  fore-  Nat.  Banlc  v.  Wichita  Produce  Co.,  8 

close.     Peachy  v.  Witter,  131  Cal.  316.  Kan.  App.  40. 

Ib  Ktatneky  it  has   been  intimated  Is  VehrsilEa  the  mere  fact   that  a 

that  in  a  mandamus    proceeding  to  party  claims  to  be  the  owner  of  attached 

compel  a  ministerial  oflBcer  to  perform  property  does  not  give  him  the  right 

an  alleged  duty  there  is  no  common-  to  intervene  in  an  attachment  suit,  and 

law  right  of  intervention  by  taxpayers,  thus  have  the  question  of  his  owner- 

and  Civ.  Code  Prac,  $§  474-479.  does  ship  determined  in  the  attachment  suiL 

not  permit  it     O'Bryan  v.  Owensboro,  Haines  v.  Stewart,  (Neb.  1902)  91  N. 

(Ky.  1902)68  S.  W.  Rep.  858.  W.  Rep.  539. 

Is  Vorth  Dakota  the  interest  which  In  Texas,  parties  claiming  an  interest 

will  authoriie  a  person  to  intervene  in  in  land  as  children  of  a  debtor  cannot, 

an  action  under   Rev.  Code,  %  5239,  as  a  matter  of  right,  intervene  in  an 

must  be  such  direct  and  immediate  action  between  an  attaching  creditor 

inteiest  that  he  will  either  lose  or  gain  and  such  debtor,  where  such  cfeditor 

by  the  direct  operation  and  legal  effect  is  seeking  to  foreclose  his  attachment 

of  the  judgment  which  may  be  ren-  lien.    Carothers  v.  Lange,  (Tex.  Civ. 

dered  in  the  action.     Dickson  v.  Dows,  App.  1900)  55  S.  W.  Rep.  580. 

II  N.  Dak.  407.  ik  Wyouiag  there  is  no  authority  for 

499.    1.  McEldowney    v.   Madden,  the  intervention  in  the  original  action 

124  Cal.  108;  Dennis  v.  Kolm,  131  Cal.  by  a  claimant  to  money  garnished  or 

91;  Daniels  v.  Solomon,  11  App.  Cas.  property  attached  in  such  action.  Stan- 

(D.  C.)  163;  Ringen  Stove  Co.  %,  Bow-  ley  v.  Foote,   9  Wyo.  335.    See  also 

ers,  109  Iowa  175;  Field  v,  Saromis,  Schloredt  v.  Boyden,  9  Wyo.  392. 

(N.  Mex.  1903)  73  Pac  Rep.  617;  Tur-  iBUrrensr  Vet  Xatitlsd  to  lifanto 

ner  v.  Wade,  (Tex.  Civ.  App.  1898)  48  TrIaL  —  In  atucbment  an  intervener 

S.  W.  Rep.  542:  Murphy  v.  Nash,  (Tex.  has  no  right  to  have  a  separate  trial  as 

Civ.  App.   1898)  45  S.  W.    Rep.  944;  to  the  issue  involved  in  his  claim,  nn- 

Happy  V.  Prickett,  24  Wash.  290  (for-  less  the  court,  in  its  discretion,  should 

eign  assignee);   Miller  v.  White,  46  W.  so  order.     Cotton  Mills  v.  Weil,  129  N. 

Va.  67.    See  also  Drumm  Flato  Com-  Car.  452. 

mission  Co.  v.  Summers,  89  Mo.  App.  8.  Stanleyv.  Foote, oWyo.  335  [rtiSricf 

300,  wherein  the  proceeding  was  said  to  11  Encyc.  op  Pl.  and  Pr.  498];  Dienver 

be  '*  in  the  nature  of  a  replevin  suit,  or,  Power,  etc.,  Co.  r.  Denver.  etc.»  R.  Co., 

to  use  the  language  of  the  courts,  *  it  30  Colo.  204:  Flournoy  v.  Bullock,  (N. 

is  a  replevin  suit  engrafted  on  the  at-  Mex.  1901)  66  Pac.  Rep.  $47;  Williams 

tacbment  proceeding.*  *'  v.  West  Asheville,  etc.,  R.  Co.,  126  N. 

In  Lwditaaa,  in  a  suit  seeking  a  judg-  Car.  918. 

ment  on  a  contract  for  a  fixed  sum,  GtnaralCrediton  will  not  be  permitted 

and  a  sequestration  of  the  property  of  to  intervene  in  an  action  byaatock- 

the  defendant,  third  persons  claiming  holder  against  a  corporation  to  compel 

to  have  liens  for  work  and  labor  can-  an  accounting,  as  whatever  might  re- 

not  intervene  and  assert  such  liens  and  suit  from  the  original  proceedings  will 

have  the  court  settle  and  establish  by  belong    to    the    creditors.     Smith    v. 

its  judgment  the  order  and  priority  of  George T.  Smith  Mtg.  Co.,  119  Mich.ii. 
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499.  See  note  i. 

ffOO,  BaiMaoUriM  of  a  Trut  —  See  notes  i,  2. 

PartiM  in  PrlTlty.  —  See  note  3. 

FtftiM  Witliovt  PrlTlty  or  XatorMt.  —  See  note  4. 
ffOl,  ftrangor  Seoklng  to  Litlgato  with  FlaintUr.  —  See  note  I. 

ff09«  4L  Compliance  with  Statutory  Bequirementa  —  See  note  5. 
SOS,  17.  Tms  FOB  IVTSBVSVTiov  —  uador  ttatntof.  —  See  notes 
3»  4i  5,  6,  7. 

When   Creditor   Kay   Interrono.  —  A  denying  bis  petitioo.    Snyder  v.  Smith, 

creditor  may  not  intervene  in  an  action  (Mass.  1904)69  N.  E.  Rep   1089. 

institutedby  a  receiver  for  the  enforce-  500«     1.    Doke   v,    Williams,   (Fla. 

mem  of  the  individual  liability  of  the  1903)  34  So.  Rep.  569;  Ennis  v,  Wolff, 

stockholders  of  a  banking  corporation,  194  ill.  420;  Central  Trust  Co.  v.  Call- 

for  the  benefit  of  all  of  the  creditors,  fornia,  etc.,  R.  Co.,  no  Fed.  Rep.  70. 

unless  it  is  shown  tliat  the  receiver  is  S.  Muhlenberg  r.  Tacoma,  25  Wash, 

not  prosecuting  the  case  in  good  faith  36  {eiting  11  Encyc.  of  Pl.  and  Pr. 

for  the  best  interests  of  the  creditors,  500J;   Bangs  v.  Sullivan,  (Tex.    Civ, 

or  in  some  way  has  disregarded  or  A  pp.  1903)  73  S.  W.  Rep.  74;  Central 

violated  the  duties  of  his  trust.    Brown  Trust  Co.  v.  California,  etc,  R.  Co., 

«r.  Brink,  57  Neb.  606,  no  Fed.  Rep  70                              , 

4IM^.  1.  Stanley  r.  Foote,  9  Wyo.  Intorrontion  by  Stoekholden.  —  Where 
335  \p*i^g  II  Encyc.  of  Pl.  and  Pr.  stockholders  have  a  right  upon  well- 
499];  Ex  t  Breedlove,  118  Ala.  172;  defined  grounds  to  defend  their  own 
Doke  V.  Williams,  (Fla.  1903)  34  So.  inierests  in  a  suit  against  the  corpora- 
Rep.  569:  Cambria  Iron  Co.  ^.  Union  tion,  they  may,  as  stockholders,  be 
Trust  Co.,  154  Ind.  291;  Rau  v.  Shaver,  permitted  in  the  discretion  of  the  trial 
(Va.  1903)  45  S.  E.  Kep.  873:  Savings,  couit  to  intervene.  But  no  right  ex- 
etc.,'  Co.  V,  Bear  Valley  Irrigation  Co.,  ists  to  intervene  on  the  mere  ground 
93  Fed.  Rep.  339.  that  they  are  stockholders,  and  there* 

Hio  AttonMy-general  Kay  latorrono  In  fore  pet  se  necessary  parties  defendant. 

Behalf  of  tho  State  in  an  action  which  Gnnderson  v,  Illinois  Trust,  etc..  Bank, 

involves  a  public  question   in  which  199  111.  422,  affirming  100  111.  App.  461. 

the  state  is  interested,  although   the  Compare  Central  Trust  Co.  v.  Washing- 

ttate  might  not  be  estopped  by  a  judg-  ton  County  R.  Co.,  124  Fed.  Rep.  813. 

ment  in  favor  of  the  plaintiff.     Percy  8.  Goldman  v.  Smith,  93  Fed.  Rep. 

Summer  Club  v,  Astle,  no  Fed.  Rep.  182. 

4S6.  4.  Westcott  9.  Patton,  10  Colo.  App. 

Contingont  Intorsst  —  Where  the  in-  544;  Goodrich  v.  Williamson,  10  Okla. 

terest  of  the  party  seeking  to  intervene  588;  Wilson  v.  Tyler  Coflin  Co.,  28  Tex. 

is  wholly  contingent,  such  as  an  agree-  Civ.  App.  172,  wherein  the  court  said: 

ment  between  client  and  counsel  fixing  *'  The  mere  fact  that  the  result  of  thia 

the  measure  of  compensation  for  col*  suit  would  incidentally  affect  ihe  Ha- 

lecting  a  claim,  itjdoes  not  entitle  the  bility  of  the  intervener  upon  a  contract 

party  to  intervene  personally  in  a  chan-  to  which  the  parties  to  this  suit  are 

eery  proceeding  concerning  such  claim,  strangers,  gives  him  no  right  to  inter- 

Kelley  v.  Newman,  79  111.  App.  285.  fere    in    the  controversy  between  the 

In   Baakraptey.  —  Where    creditors  plaintiff  and  the  defendant." 

have  filed  a  petition  in    involuntary  S01«    1.  Ex  f,  Breediove,  it8  Ala. 

bankruptcy,    other    creditors   of    the  172;  Clarke  f^.  Whratley,  113  Ga.  1074: 

bankrupt  alleging  provable  claims  may  McAllaster  v,  Edgerton,  3  Indian  Tor. 

inervene  as  co-plaintiffs  with  the  other  704. 

petitioners.    In  re  John  A.  Etheridge  MS*    i.  Hunt  v,  O'Leary,  84  Minn. 

Furniture  Co.,  92  Fed.  Rep.  329.  200. 

So  a  trustee  in  bankruptcy  may  in-  (MI8.    8.  After  tlio  lisaeo  Are  Prat- 

tervene  In  a  suit  to  enforce  an  equitable  tioaUy  Dotanainod  between  the  original 

lien  against  the  bankrupt  to  assert  his  parties    an    intervention  will  not   be 

claim  to  property  referred  to  in  the  permitted.    Pinkard  v.  Willis,  14  Tex. 

decree  and  may  appeal  from  the  order  Civ.  App.  69. 
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(M4,  In  Bfuitj.  —  See  note  3. 

y.  LsATi  TO  IVTXXTsn  —  1.  Veoenlty  FoT. — See  note  4. 
S%S.  See  note  2. 

8.  Appeal  from  Order  Befaiing  Leave.  —  See  notes  4,  5. 

VL  Objectiovs  to  Ivtebysvtiov  —  1.  When  to  Be  Taken. 
—  See  note  6. 
ff06.  2.  Waiyer  of  Right  to  Ohjeot.  —  See  note  i. 


4.  Hibernia  Sav..  etc.,  Soc.  v.  7.  Rhoades  v,  Penosylvanla  L.  Ins. 

Churchill.  128  Cal.  633.     See  also  Ed-  Co  ,  93  Fed.  Rep.  533. 

wards  v.  Bay  State  Gas  Co.,  120  Fed.  Aftir  De&iilt.  ->  A  party  caonoc  in- 

Rep.  5S5,  holding  that  an  intervener  tervene    where    the    controversy    has 

who  has  besn  in  the  case  for  seventeen  been    settled    by   default.      Hibernia 

months  without  terms  should  not  be  Sav.,  etc.,  Soc.  v.  Churchill,  128  CaL 

allowed  to  take  full  charge  of  the  suit  633. 

upon  a  subsequent  petition,  filed  after  604,   8.  Gunderson  v,  Illinois  Trust, 

the  evidence  has  been  completed  and  etc..  Bank,   199  111.  ^22,  affirming  100 

closed,  alleging  fraud  and  collusion  in  111.  App.  461;   Atlantic  Trust  Co.  v. 

the  management  of  the  case.  New  York  Suburban  Water  Co.,  75  N. 

FowsrofConrt.  — Code  Civ.  Pro.  Neb.,  Y.  App.  Div.  354. 
{)  50^1.  which  provides  for  interven-  4.  OveimUog  Motien  to  Sferikt. —  In 
tion  before  trial,  does  not  curtail  the  Ringen  Stove  Co.  v.  Bowers,  109  Iowa 
power  of  a  court  to  bring  other  parties  175,  it  was  held  that  overruling  a  mo- 
before  it  when  satisfied  that  they  are  tion  to  strike  was  tantamount  to  giant- 
necessary  parties  to  a  proper  determi-  ing  leave  to  file  a  petition  in  Interven- 
nation  of  the  cause.  Brown  v.  Brown,  tion. 
(Neb.  1904)  98  N.  W.  Rep.  718.  In  Vebraskm,  under  Code,  $500,  leave 

i.  Morion  v.  Supreme  Council,  etc.,  of  court   is  unnecessary.     The  court, 

100  Mo.  App.  76;  Dunbar  v,  American  therefore,  has  no  authority  to  exclude 

Casket  Co.,   10  Ohio  Cir.    Dec.  684:  from   the  case   an    intervener   whose 

Davey  v,  Hyde  Park,  9  Ohio  Cir.  Dec.  pleading  discloses  a  direct  interest  in 

400;  Anderson  v,  Chicago  Title,  etc.,  the  matter  in  litigation,  but  must  give 

Co.,  loi  Wis.  385.  judgment  on  the  merits  and  decide  in 

Aftar  Daorat  Forsdosiiig  Xortgaga. —  his  favor  or  against  him,  and  if  against 

In  Noeker  v.  Howry.  119  Mich.  626,  it  him,   it  must  accord  to  him  all  the 

was  held  that  the  court  in  its  discretion  rights  which  belong  to  any  other  un- 

has  power  to  permit  the  receiver  of  a  successful  suitor.    State  r.  Holmes,  60 

national  bank  to  intervene  by  filing  a  Neb.  39,  disapproving  59  Neb.  503.    See 

supplemental  bill   in   the  nature  of  a  also  Spalding  v.  Murphy.  63  Neb.  401. 

bill  of  review  to  test  his  claim  to  have  Mft.    8.  Tallassee  Falls  Mfg.  Co.  v. 

taxes  declared  a  first  lien  on  land  after  Jones,  128  Ala.  424* 

a  decree  foreclosing  a  senior  mortgage  4.  See  Land  Title,  etc.,  Co.  v.  Na- 

when  it  appears  that  the  receiver  was  tional  Asphalt  Co.,  (C  C.  A.)  127  Fed. 

forbidden  by  the  comptroller  to  par-  Rep.  i,  wherein  it  was  held  that  orders 

tlcipate  in  buying  in  the  land  according  and  decrees  of  the  court  below  are  not 

to  agreement,  and  did  not  assert  his  appealable  when  such  orders  are  within 

tax  lien  in  the  foreclosure  case  because  the  discretion  of  the  court, 

be  expected  to  participate  in  the  pur-  6.  Knopf    v.    Chicago    Real   Estate 

chase  as  agreed.  Board,  173  111.  196. 

Li  Iowa  an  intervention   in  attach-  6.  Weinberg  v.  Noonan,  193  111.  165 

ment  proceedings   is  in  time,   under  {citing  11  Encyc.  of  Pl.  and  Pr.  505]; 

Code,  §  3928,  where  it  is  filed  after  Hitt  v,  Sterling-Goold  Mfg.  Co.,  iii 

•ale  of  the  attached  property  and  after  Iowa  458 ;  Long  v,  Behan,  zg  Tex.  Civ. 

the  proceeds,  by  order  of  court,  have  App.  325. 

been  deposited  with  the  clerk  subject  60o.    1.  Weinborg  r.   Noonan,  193 

to  the  further  rights  of  the  plaintiff  and  III.  165,  diinjf  iz  Bnctc.  OP  Fu  AND 

the  intervener.    Potty  v.  Hayden,  IZ5  Pr  506. 

Iowa  2Ts.  Withdrawal  of  Oljoetloa.  «•  In  Van- 

e.    Hibernia     Sav.,     etc.,    Soc.    v.  meter  v.  Fidelity  Trust,  etc.,  Co.,  107 

Churchill,  is8  Cal.  633.  Ky.  108,  it  was  hold  that   tho  with- 

» 
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ff06.  TEL  Petitioh  —  1.  In  Oeneral.  —  See  note  2. 

2.  Essential  Averments  ~  OeneraUy  —  See  note  3. 
ff07«  In  fiqnitj.  —  See  note  I. 

3.  Amendment  —  within  Diioretion  of  Court.  —  See  note  2. 
Till.  SsBViCE  "OF  Petition  —  in  oenarai.  —  See  notes  4^ 

5,  6,  7. 

508.  IX.  Dexubbeb  to  Petition.  —  See  note  2. 

ff 09.  ZIL  Bights,  Duties,  akd  Liabilities  of  Ivtebyekeb — 
1.  Bight  to  Proseonte  Original  Suit  --  See  note  2. 

drawal  of  an  objection  to  the  filing  of  the  motion  were  granted.  Grand  Trunk 

a  petition  of  intervention  is  not  a  con-  R.  Co.  z/.  Central  Vermont  R.  Co.,  gz 

sent,  but  that  such  withdrawal  leaves  Fed.  Rep  569. 

the  parties  in  exactly  the  same  position  2.  Amendment  Failing  to  Xeot  Boqnire- 

as  if  there  had  been  no  objection,  and  ment  of  Order.  —  Wuen   an  order    of 

does  not  estop  the  original    plaintiff  amendment  has  been  twice  made  by 

from  testing  the  sufficiency  of  (he  peti-  £he  trial  judge,  and    each   time    the 

tion  for  intervention  by  demurrer.  amendment  offered  fails  to  meet  the 

ft06«    8.  In  Looifisna  the  inter ven-  requirementsof  the  order,  the  dismissal 

lion   must  be  formed   by  a   petition,  of  the  pleading  in  intervention  is  justi- 

St.  Charles  St.  R.  Co.  v.  Fidelity,  etc.,  fied.    Curtis  v,  Jordan,  no  La.  439 

Co.,  109  La.  491.  4.  St.  Charles  St.  R  Co.  f.  Fidelity, 

8.  Kinney  v,  Reid  Ice  Cream  Co.,  57  etc.,  Co.,  109  La.  491;  Lapp  v,  Hildreih, 

N.  Y.  App.  Div.  206  {citing   11  Encyc.  etc..  Lumber  Co.,  iiOhioCir.  Dec.  628. 

OF  Pl.  and  Pr.  506];  Peachy  z/.  Wilier,  6.  Feriel  v.  Sampliner,  4  Ohio  Cir. 

131  Cal.  316;  State  v.  Holmes   59  Neb.  Dec.  166. 

503;  Moline,  etc.,  Co.  v.  Hamilton,  56  6.  See  Fertel  v,  Sampliner,  4  Ohio 

Neb.  132;  Dickson  v,  Dows,  11  N.  Dak.  Cir.  Dec.  166,  holding   that  failure  to 

407;  McNamara  z/.  Crystal  Min.  Co.,  give  notice  of  application  is  not  suffi- 

83  Wash.  26;  Clarke  v.  Eureka  County  cient  ground  for  excluding  from  the 

Bank,  116  Fed.  Rep.  534.  case  one  who  has  been  allowed  to  inter- 

neadlng  Intorest  on  Anneal.  —  An  in-  vene  and  file  his  pleading, 

terest  in  the  intervener  is  a  traversable  7.  Johnson  v.  New  Orleans,  105  La. 

fact,  and  in  a  case  appealed  from  the  149;  Perrine  &.  Perrine,  63N.  f.  Eq.  483. 

County  Court  the  assertion  of   such  508,    8.    Daniels    r.    Solomon,    11 

interest  in  the  petition  of  intervention  App.  Cas.  (D.  C.)  163;  Phares  v,  Buser, 

in  the  Connty  Court  does  not  excuse  (Iowa  1899)  79  N.  W.  Rep.  120:  Van- 

the  failure  to  plead  it  in  the  District  meter  v,  Fidslity  Trust,  etc.,  Co.,  107 

Court,  and  so  tender  an  issue  thereon.  Ky.    108;    Clarke  v,   Euretca    County 

Moline,  etc.,  Co.  v,  Hamilton,  56  Neb.  Bank,  116  Fed   Rep.  534. 

132.  500.     8.    M inning    v.    Mercantile 

Snllldonoy  of  Petitioa. -- A  petition  of  Trust  Co.,  (Supm.  Ct.  Spec.  T.)  37 
intervention  need  not  be  as  formal  as  Misc.  (N  Y.)  215. 
a  complaint,  and  meets  the  require-  Effect  of  Nonsuit.  —  A  voluntary  non- 
meats  as  to  form  if  it  contains  a  sue-  suit  by  the  plaintiff  does  not  prejudice 
cinct  and  definite  statement  of  the  facts  the  rights  of  the  defendants  and  inter- 
upon  which  the  equities  claimed  are  veners  to  be  heard  upon  claims  for 
predicated.  Cambria  Iron  Co.  z^.  Union  affitmative  relief.  Long  z^.  Behan.  ig 
Trust  Co.,  154  Ind.  291.  See  also  Tex.  Civ.  App.  325. 
American  Pig  Iron  Storage  Warrant  An  Intonroner  Cannot  Bo  Sent  Out  of 
Co.  V,  German,  126  Ala.  194.  the  Case  at  Xere  Diseretion  of  the  court, 

ft07.    1.  The  application  of  a  com-  without  fair  and  sufficient  reason.   Fer- 

men  creditor  for  leave  to  join  in  fore-  tel  v,  Sampliner,  4  Ohio  Cir.  Dec.  166. 

closure  proceedings   and  defend  will  In  the  Federal  Coortt,  in  an  equity 

not  be  granted  where  the  application  suit,    where    intervention    is    allowed 

Isnotfounied  upon  nor  accompanied  by  order  of  court,  the  intervener  is 

by  any  allegation  or  statement  of  any  treated  to  all  intents  and  purposes  as 

defense  to  the  mortgages  not  set  up  by  if  he  bad  been  an  original  parly  to  the 

the  mortgitgor,  or  of  any  evidence  in  suit.     Rice  v»  Durham  Water  Co.,  91 

support  of  any  defense  set  up  by  the  Fed.  Rep.  433. 

mortgagor  that  might  be  introduced  if  Bight  to  Aivatl.  <—  By  filing  his  peti- 
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^••.  5.  InteiTeiLer  Host  Take  Suit  as  He  Findi  It— See 
notes  6,  7. 

Sl#.  See  notes  i,  3,  4,  5. 

&  Most  Hot  Betard  Suit  —  See  note  6. 
SI  1.7.  Liability  for  Cost&  —  See  note  3. 

xnL  Time  tob  BsrsxMniATios  of  Ivtsbtbvtiok.  —  See 
note  4. 

XIY.  Effect  of  Jxtdgmsht  di  Suit.  —  See  note  5, 
SIS.  ZY.  Afpeal.  —  See  note  I. 

Im  Sfiity.  —  See  note  3. 

tioo  showiog  an  interest  and  asking  to  any  postponement,  he  does  not  come 

be  heard  an  intervener  becomes  a  quusi  «  thin  the  statutory  prohibition.   Ring' 

partjr  and  iseniitled  t^appeal.     Brom-  ea  Siove  Co.  v.  Bowers,  109  loiva  175. 

ley  Carpet  Co.  :.  Field.  S3  111.  App.  219.  dll.    3.  St.  Chailes  St.   R.  Co.  v. 

Bi^t  to  Fila  Pkadiags.  —  Interveners  Fidelity,  etc..  Co..  109  La.  491. 

who  nave  cum^  laio  court  in  a  legal  4.  St.  Charles  St.  R.  Co.  v.  Fidelity, 

manner   aie  «:niiiled   to  ble  pleadings  etc..  Co.,  109  La.  491. 

denying  ihs  plaintiff's  allegations  and  Whea  lateratt  Fails  to  Appear, —  Al' 

setting    forth    their    reasons  why  the  though  under  Cooe  Aia.  1896,  §  1744, 

relief  prayed  for  in  the  petition  should  providing  that  in  ail   applications  to 

not  be  granted.     Eastmorer.  Dunkley,  build  a  dam  for  a  mill  to  be  operated 

113  Ga.  637.  for   the    public    any    person    making 

M9.    e»  State  Trust  Co.  r.  Kansas  affidavit  that  be  is  interested  against 

City,  etc..  R.  Co..  120  Fed.  Rep.  398,  such  building  must,  "before  the  appli- 

citiH^  \i   Enctc.  of  Pl.  and  Pr.  509.  cation  is  gtanied,  be  permitted  to  make 

But  see  Castle  r.  Madison.  113  U  is.  himself  a  party  and  contest  the  same/* 

346.  where  it  was  helJ  that  inter  weners  it  is  the  conit's  duty,  by  proper  oidcr, 

ma^  pi  sad  in  abatement  for  defsct  of  to  teiminate  such  contest  whenever  it 

parties.  is  made  known  to  the  court  that,  not- 

7.  Stefan  v.   Brennan,  92   111.   App.  withstanding  such  affidavit,  the  party 

291,  citing  Ti   Encyc.  op   Pl.  A^'D  Pa.  making  it  is  not  in  fact,   within  the 

509.  meaning  cf  the  statute,  an  interested 

4 10.     1.  Stefan  r.  Brennan   92  III.  party.     Tallissee   Falls   Mfg.    Co.    v. 

App.  291.  J(>nes.  128  Ala.  424. 

3.  Denver  Power,  etc.,  Co.  »,  Denver",  6.  Freltsen  v.  Str.der  Cypress  Co., 
etc.,  R.  Co.,  30  Colo.  204;  Hosmer  v,  no  La.  877;  Kinnev  v.  Reid  Ice  Cream 
Standard  Shoe  Macbinerf  Co  ,  (Supm.  Co..  57  N.  Y.  ApT^.  Div.  206.  wheiein 
Ct.  Spec.  T.)  39  Misc  (S.  Y.)  204,  re-  it  was  said  that  a  party  intervening  as 
versed  on  other  grounds  85  N.  Y.  App.  a  defendant  becomes  liable  to  any  judg- 
Di/.  485.  meni  which  the  trial  mav  warrant. 

4.  State  Trust  Co.  r.  Kansas  Citf.  dl3.  1.  Time  for  Appeal.— No  ap- 
etc.  R.  Co.,  120  Fed.  Rep.  398  [citing  peal  from  a  judgment  striking  oai  a 
II  Encyc.  of  Pl.  and  Pr  510,  in  sup<  petition  for  intervenii  n  will  lie  antii 
port  of  the  text  propositions  involved  the  judji^ment  is  entered  as  a  final  judg- 
10  notes  1,2.  3, 4]:  Denver  Power,  etc.,  ment.  More  v.  Miller,  129  Cal.  xviii, 
Co.  y.  Denver,  etc.,  R.  Co.,  30  Colo.  54  Pac.  Rep.  263.  modifying  (Cal.  1898) 
904:  Wesicott  V.  Patton,  10  Colo.  App.  53  Pac.  Rep.  1077- 

544.  3.  Snyder  v.  Smith,  (Mass.  1904)  69 

5.  Powell  V.  Leicester  Mills,  92  Fed.  K.  E.  Rep.  10S9.. 

Rep.  1 15.  In  Kow  Tork,  under  Code  Civ.  Pro., 

6.  Hibemia  Sav..  etc.,  Soc.  v.  %  2569,  a  creditor  of  or  person  inter- 
Churchill.  128  Cal.  633.  esied  to  the  estate  or  fund  affected  by 

What  Cosititntei  Dolay.  —  The  delay  the  decree  or  order  of  a  surrogate  has 

prohibited  by  Code  Iowa,  §  3595,  refers  a  right  to  appeal  without  fii6t  seeking 

to  a  delay  of  trial,  and  not  to  surh  a  to  iatervene  and  become  a  party  to  the 

delay  as  mav  result  from  an  immediate  original   proceeding.     Matter  of    Sul- 

trial.     A  trial  might  postpone  the  ren-  livan,  84  N   Y.  App.  DIv.  51.     See  to 

ditton  of  jud^^ment,  bat  if  the  inter-  the  sam*  effect  koehler  r.  Brady,  8s 

Teoer,  by  his  action,  does  not  occasion  N.  Y.  App.  Div.  379. 
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fflJi.  L  IHDICTMSVTB.     COXPLiOKTS,     AND     IVrOSMATIOVB  —  1, 

Vnlawftil  Sales,  Barters,  and  Oifts,  in  General  —  a.  Certainty  of 

Allegation  —  As  General  neqnisite.  —  See  note  2. 
ffl6.  See  notes  i,  3. 

Indietment  Shonld  State  Fartleolar  Fadta.  —  See  note  4« 
SIT*  Certainty  Eeqnired  in  ComplalBt  for  Violation  of  Mnnieipal  Ordinaaoe* 
—  See  note  2. 

518.  *.  Disjunctive   or   Conjunctive   Allegations  — 

Dii^nnetiye  AUegatiou.  —  See  note  I. 

ff lO,  niqnnetiTe  at  to  Flaoe.  —  See  note  I. 
Ooignnotiye  AUegationa.  —  See  note  2. 

590.  c.  Following  Language  of  Statute.  —  Sec  note  i. 

ftlft.    8.  State  V.  Prater,  59  S.  Car.  wherein  the  complaint  was  held  to  be 

271.    See  also  State  v.  Pinckn«y,  iii  insufficient. 

Iowa  34.  holding  that  where  the  indict-  61§.    1.  Maddox  v.  State,  118  Ga. 

ment  alleged  the  keeping  of  a  certain  32:  Raubold  v.  Com.,  iii  Ky.  433. 

bailding  with  intent   to    sell    liquors  Desoription  of  Defendant.  —  *' A  liquor 

therein,  a  further  allegation  that  the  dealer  or  keeper  of  a  barroom  "  is  not 

defendant  ''  then  and  there  "  did  sell  an    alternative  averment.     Hofheintz 

sufficiently  charged  that  the  sale  was  v.  State,  (Tex.  Crim.   1903)  74  S.  W. 

made  in  the  building  described ;  People  Rep.  310. 

V,  Cramer,  32  N.  Y.  App.  Dlv.  189,  12  In  Alabama^  Crim.  Code  1896,  §  4913. 

N.  Y.  Crim.  469.  authorizes  the  defendant  to  be  charged 

516.  1.  State  V,  Solio,  (Del.  1902)  in  the  alternative.  McClellan  v.  State. 
54  Atl.  Rep.  684;  O'Brien  v.  State,  109  118  Ala.  122;  Sims  v.  State.  135  Ala.  6i.- 
Ga.  51;  Maddox  v.  State,  118  Ga.  32;  519.  1.  Bnilding  or  Flaee.  —  An  In- 
State  V.  Knoby,  6  Kan.  App.  334;  State  dlctment  charging  the  unlawful  sale  of 
V,  Bartley,  92  Me.  422;  Louisiana  r.  liquqrs  in  a ''certain  building  or  place" 
Anderson,  100  Mo.  App.  341;  State  v,  is  not  defective  for  uncertainty.  State 
Parkersburg  Brewing  Co.,  53  W.  Va.  v,  Dixon,  104  Icwa  741. 

59T:  Anderson   zf.  Van   Buren  Circuit  S.  Eaves  v.  State,  113  Ga.  749;  State 

Judge,  130  Mich.  695;  People  r.  Bates,  v.  Tulip,  9  Kan.  App.  454;  State  v. 

61  N.  Y.  App.  Div.  559.  Bradley,  15   S.   Dak.   148;   Cranor  v, 

S.  State  z'.  Parkersburg  Brewing  Co.,  Albany,    43    Oregon    144.      See    also 

53  W.  Va.  591.  Jones  v.  Com.,  104  Ky.  468;  Throck- 

4.  Campbell  v.  State,  62  N.  J.  L.  402.  morton  9.  Com.,  (Ky.  1899)  49  S.  W. 

Information   and   Belief.  —  where    a  Rep  474. 

complaint  made  by  a  marshal  alleged,  ft90.    1.  Colorado,  "^VtXXXw,  People* 

up.m  information  obtained  through  the  24  Colo.  517. 

examination  of  a  person   named,  on  Georf(ia, — Flicks  t^.  State,  108  Ga.  749. 

oath,  before  a  justice,  unlawful  sales  Kansas,  —  Lincoln  Center  v.  Linker, 

of  liquor,  all  of  which  information  the  6  Kan.  App.  369;   Lincoln  Center  v, 

marshal  stated  he  believed  to  be  true.  Linker,  7  Kan.  App.  282. 

it  was  held  that  an  objection  that  the  Illinois,  —  Supernant  v.  People,  lOp 

complaint  was  merely  based  on  infor-  111.  App.  121. 

mation  was  without  merit.    Sparta  v,  Minnesota,  —  State  v.  Gill,  89  Minn. 

Boorom,  129  Mich.  555.  502. 

517.  8.  See  Tejszeaski  v.  Dallas,  Missouri,  —  Louisiana  v,  Anderson, 
(Tex.  Crim.  1898)  45  S.  W.  Rep.  569,  100  Mo.  App.  341. 
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591.  See  notes  i,  2. 

599.  d.  Duplicity  —  (i)  Joint  and  Several  Sales  —  s«f«mi 
iiOM  »t  S«a«'  Tin*.  —  See  note  5. 

598,  ^4)  As  to  Place.  —  See  note  3. 

K)  As  to  Liquors  Sold.  —  See  note  4. 
594,  (6)  Acts  Comtituting  Distinct  Offenses  —  Aett  OmttltotlBy 

MftrtBt  Magw  of  Smm  OibiiM.  —  See  note  i. 

599.  Cogaau  Aotf.  —  See  note  I. 

596,  ^.  Charging  Offense  Differently  in  Different 
Counts.  — See  note  i. 

597,  /.  Surplusage  —  in  ooiMna.  —  See  note  i. 

Oklahoma,  —  Utsler  v.  Territory,  10  bis  saloon  open  and  made  sales  therein 

Okla,  463.  on    Sunday   is    not   objectionable   as 

Texas^  —  Tejsxeaski  v,  Dallas,  (Tex.  charging    two    offenses  in  the    same 

Crim.  1898)45  S.  W.  Rep.  569.  count.     Hofheintz  v.  Sute,  (Tex.  Crim. 

Siosption  to  Balo.  —  An  information  1903)  74  S.  W.  Rep.  310. 

charging  in  the  langaage  of  the  JCan^  K^M.    1.  States.  Wester, (Kan.  1903) 

sas  statute   that    the    defendant    sold  74  Pac.  Rep.  239;  State  v,  Farnum,  66 

liquors  to  persons  who  he  "  had  good  N.  J.  L.  397. 

reason  to  believe  desired  the  same  to  But  where  in  Kansas  there  was  one 
use  as  a  oeverage"  is  not  sufficient  statute  making  it  an  offense  to  sell 
without  alleging  that  the  purchasers  liqaor  without  a  permit,  and  another 
did  not  actually  desire  the  Ha  uors  for  making  it  an  offense  for  any  one  to  sell 
lawful  purposes.  Absence  of  lawful  who  was  not  in  good  faith  a  druggist, 
purpose  is  an  element  of  the  offense  an  indictment  charging  that  the  de- 
found  in  the  statute  taken  as  a  whole,  fendant  sold  liquor  without  procuring 
State  V  Shinn,  63  Kan.  638.  a  permit  and  not  being  in  good  faith  a 

Amsadod  ttatuto.  —  Where  the  statute  druggist,  was  held  not  to  be  sufficiently 
has  been  amended  the  indictment  certain  as  to  the  offense  charged.  State 
should  be  drawn  in  consonance  with  v,  Knoby.  6  Kan.  App.  334. 
the  amendment.  Taylor  v,  Sute,  (Tex.  Soiling  and  Giving  Away.  ^  Haroer  v, 
Crim.  Z899)  50  S.  W.  Rep.  343.  Eldridge,  171  Mass.  250;  State  v,  Brad- 
Mi.  1.  Maddox  v.  State,  iz8  Ga.  ley.  15  S.  Dak.  148. 
3a;  Wells  V.  State,  118  Ga.  556;  Peter-  Soil,  Oivo,  Lond,  and  FnrnldL  — An 
son  V.  State,  64  Neb.  875.  indictment  charging  that  the  defendant 

8.  Offonso  Kot  Snlllelontly  Doflnod  \(j  did    *'  sell,    give,    lend,    and   furnish 

Statnto.  —  If  the  language  of  the  statute  spirituous  liquors  **  charges  but  one 

does  not  sufficiently  define  the  particu-  offense.    Throckmorton  v.  Com.,  (Ky. 

lar  wrongful  act,  the  words  of  the  stal-  1899)  49  ^^  ^*  R^P*  474* 

ute  must  be  expanded  by  such  sped fi-  Soil,  Oivo  Away,  and   IMspooo   Qt  — 

cation  of  the  essentials  as  will  define  Cranor  v.  Albany,  43  Oregon  144. 

the  offense  with  particularity.    State  v,  M%*    1.  Williams  v.  State,  107  Ga. 

Parkersbnrg  Brewing  Co.,  53  W.  Va.  693;  People  v,  Haren,  (County  Ct.)  35 

591.  Misc.  (N.  Y.)  590. 

1^99.    i.  People  v.  Huffman,  34  N.  ft97.    1.  Maddox  v.  State,  xi8  Ga. 

Y.  App.  Div.  233.  32;  Tigner  v.  State,  (Ga.  1903)  45  S.  E. 

raS*    8.  But  an   information  that  Rep.  looi;  State  cr.  Tulip,  9  Kan.  App. 

charges  in  one  count  tales  of  liquor  in  454;  State  v.  Bartley,  92  Me.  422;  Slate 

two  separate  buildings  is  bad  fordu«  v.  Major,  81  Mo.  App.  289;  State  v. 

plicity.    State  v.  Wester,  (Kan.  1903)  Watts,  101  Mo.  App.  658;  Rottman  v. 

74  Pac.  Rep.  239.  Sute,  63  Neb.  648:  State  v.  Jeffcoat,  S4 

i.   Maddox   v.  State,   zi8    Ga.    32;  S.  Car.  196;  State  v,  Williams,  11  S. 

Hancock  v.  State,  114  Ga.  439.  Dak.  64.     See  also  Segars  v.  State, 

AM.    1.  Pettit  V.  People,  24  Colo.  (Tex.  Crim.  1899)  51  S.  W.  Rep.  398. 

517:  Sims  V,  State,  135  Ala.  61.  Prtvions  OonvkHon. -<- But    an   alle- 

Xo^plng  Opon  on  Sunday  and  SolUnf .  —  gation  of  a  previous  conviction,  where 

An  indictment  under  the  Texas  statute  such  previous  conviction  does  not  at- 

which  charges  that  the  defendant  kept  tach  a  heavier  penalty,  is  not  merely 
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598.  g.  Negative  Averments  —  (i)  Of  License  or  AutharUy 

to  Sell —  (a)  Whtn  Htcainry.  —  See  note  5. 

S99.  (b)  Whmi  Hot  HMtttarj  —  In  OeiMal.  —  See  note  I. 

A33,  (2)   Exceptions  and  Defenses  —  VtotNity  «f  VtgatiT*  Anr* 
innit* —  See  note  2. 

S34,  See  notes  i,  2,  3,  4. 

5S«S.  A.  Scienter.  —  See  notes  i,  3. 

536.  J.  Averments  as  to  Defendant  —  (i)  Character  or 
Occupation.  —  See  note  i. 

537.  k.  Use  to  Be  Made  of  Article  Sold.  —  See  note  i. 
/.  Averments  as  to  Time  —  (2)  Sale  on  Sunday.  — 

See  note  3. 
SS8«  On  «r  About.  —  See  note  i . 

surplusage,  and  a  demurrer  to  it  should  State,  135  Ala.  61;  State  v.  Bnskirk, 

be  allowed,  as  it  brings  before  the  jury  18  Ind.  App.  629;  State  v.  Corcoran,  70 

the  bad   character  of  the  defendant.  Minn.  12;  Holt  v.  State,  63  Neb.  134. 

Leick  V,  State,  94  Md.  71.  8*  State  if.   MuUins,  67    Ark.    422; 

IMIfflrent  Laws.  —  Where  the  words  of  Hicks  v.  State,  108  Ga.  749;  State  v. 

the  indictment  show  that  it  was  drawn  Thurman,  65  Kan.  90;  State  v,  New- 

nnder  a  general  law  which  had  been  2omb,  136  N.  Car.  1104. 

superseded  by  a  local  law,  those  words  4.  Hancock  r.   State,    114  Ga.  439; 

cannot  be  treated  as  surplusage  so  as  Tignerv.  State,  (Ga.  1903^,  45  S.  E.  Rep. 

to  leave  the  defendant  charged  with  an  looi;  State  v,  Donahue,  120  Iowa  154; 

offense  under  the  local  law.     State  v.  State  v.  Holt,  69  Minn.  433. 

Vandenbnrg,  (Miss.  1900)  28  So.  Rep.  ft35.  1.  State  v.  Fromer,  6  Ohio  Dec. 

835.  374. 

638«    5.  State    v.   Holder,    133    N.  Poiiesrien  of  Hmue  Whare  liqnon  Are 

Car.  709;  Williamson  V.  State,  41  Tex.  Bold. —  An    indictment    charging    the 

Crim.  461:    Gamble    v.    State,    (Tex.  defendant  with  **  having  in  his  pos- 

Crim.  1900)  57  S.  W.  Rep.  95;  Watson  session  and  control  a  house  and  en- 

9.  State,  42  Tex.  Crim.  13.     See  also  closure  where  spirituous  liquors  were 

State  V.  Bengsch,  170  Mo.  81.  furnished  and  obtained  in  violation  of 

6M.    1.  Reynolds    v.    Com.,    (Ky.  law  '*  is   insufficient;   it   should    also 

1899)  49  S-  ^'  R^P-  9^!  State  v.  Hand-  allege  guilty  knowledge  of  the  fact, 

let,  (Mo.  1903)  76  S.  W.  Rep.  ^4,  H inkle  v.  Com.,  75  S.  W.  Rep.  231,  25 

ft33.    8.  Kiefer  v.  State,  87  Md.  562;  Ky.  L.  Rep.  313. 

Williamson  v.  State.  41  Tex.  Crim.  461.  8.  BsUiagto  Minor.  — Jenkins  t^.  State, 

But  see  Com.  v.  Pelranich,  183  Mass.  (Miss.  1903)  34  So.  Rep.  217;  State  v. 

217,  holding,  where  a  statute  made  it  De  Paoli,  24  Wash.  71. 

unlawful    to    sell    liquors   without    a  M6«     1.  State  fr.  Stock,  95  Mo.  App. 

license,  but  contained  an  exception  as  65;  McQuerry  v.  State,  40  Tex.  Crim. 

to  native  wine  or  cider  manufactured  571.    See  alsoBehrensv.  State,  42Tex. 

in  the  commonwealth,  that  an  indict-  Crim.  629. 

ment  charging  the  unlawful   sale  of  ft37«    1.  Plaoe  of  Oonsnmption.  —  But 

liquor  without  a  license  need  not  allege  where  the  statute  prohibited  the  sale 

that  the  liquor  sold  was  not  of  the  ex-  of  liquor  by  a  manufacturer  for  con- 

cepted  kind.  sumption  within  the  city  or  village,  it 

6S8.    1.  "S^  A  Fedderwitz,  130  Cal.  was  held  that  an   indictment  against 

xvili.  6s  Pac.  Kep.  935;  Com.  cr.  Ris-  one  not  a  manufacturer  need  not  allege 

ner,  (Ky.  1898)  47  S.  W.  Rep.  213;  Peo-  whether  the  liquor  was  sold  to  t>e  con- 

?le  V,  Crotty,  22  N.  V.  App.  Div.  77;  snmed  within  the  city  or  village.    State 

*eople  V,  Haren.  (County  Ct.)  35  Misc.  v.  Johnson,  86  Minn.  121. 

(N.  Y.)  590;  Cullinan  v.  Criterion  Club,  8.  See  Webb  v.  Parker,  (Mo.  App. 

(Supm.  Ct.  Tr.  T.)  39  Misc.  (N  Y.)  270.  1903)  77  S.  W.  Rep.  119. 

8.  Lehman  v.  District  of  Columbia,  638.  1.  But  in  T^as  an  indictment 

xo  App.  Cas.  (D.  C.)  217    [citing    1 1  for    violating    the    liquor    laws    may 

NCYC.  OP  Pl.  and  Pr.  533] ;  Sims  v.  charge  the  offense  to  have  t>een  com- 
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SS8.  (3)  Continuando.  —  See  note  2. 

S39«  bee  note  i. 

ff4*,  w.  Laying  Venue.  —  See  note  i. 

»•  Averments  as  to  Place  —  (i)  When  Nad  Not  Be 
Made.  —  See  note  2.     * 

^2^  When  Must  Be  Made.  —  See  note  3. 
949.  (3)  Form  of  Averment.  —  See  note  2. 

0.  Averment  as  to  Mode  of  Sale  or  Gift,  —  See 
note  3. 
543./.  Averment  of  Quantity  of  Liquor  Sold  —  (i) 

Necessity  of  Averment.  —  See  note  2. 

(2)  Form  of  Averment.  —  See  note  4. 

mined  "  on  or  aboui  a  certaio  day.**  contrary  to  the  provlsioas  of  the  local 

Keith  V.  State,  (Tex.  Crim.  1898)  44  S.  option  law,  aa  Indictment  describing 

W.  Rep.  849;  Keiih  v.  Slate.  38  Tex.  the   local    option    territory    as    being 

Crim.  678.    See  also  Loveless  v.  State,  '*  school  district  No.  66  '*  was  held  to 

(Tex.  Crim.  1898)  44  S.  W.  Rep.  508.  be  sufficient.     Holden  v.  State.  41  Tex. 

638.    %.  State  v  Prater,  59  S.  Car.  Crim.  411.    See  also  Woods  v.  State, 

271.  (Tex.  Crim.  1903)  75  S.  W.  Rep.  37. 

639*    1.  See  State  v,  Buskiric,  18  Xsepinf  Op«n  on  XlsetioB  Day.  —  An 

Ind.  App.  629;  Robinson  f/.  Slate,  (Tex.  information  for  Iceeping  open  on  elec- 

Crim.  1903)  75  S.  W.  Rep.  526.  tion  day  is  not  insafficient  becaase  it 

640*  1.  Changa  of  Tonao.  —  In  ac-  merely  alleges  the  number  of  the  pre- 
tions  on  bonds  to  recover  penalties  for  cinct  and  the  county  in  which  the  elec- 
violations  of  the  Liquor  Tax  Law,  the  tion  was  held  without  naming  the  kind 
New  York  statute  provided  that  the  of  precinct.  Miller  v.  State,  (Tex. 
commissioners  of  excise  might  *'  com-  Crim.  1902)  69  S.  W.  Rep.  522. 
mence  and  maintain  an  action  in  any  ft4!i.  8.  flnAelentAUogatioiisof  Flaoo. 
court  of  record,  in  any  county  of  the  — Allegations  of  sale  in  "a  certain 
state.*'  An  action  was  commenced  by  shop  in  a  building,'*  owned  by  the 
the  commissioners  in  Ontario  county;  defendant,  are  sufficient  under  a  statute 
the  violations  of  the  law  complained  directed  against  owners  who  permit 
of  all  occurred  in  New  York  county,  sales  in  any  building  or  tenement 
and  the  defendants'  places  of  business  owned  by  them  or  in  "  any  part  there- 
were  in  that  county:  on  motion  to  of.**  State  v.  Wiseman.  97  Me,  go. 
change  the  place  of  trial  to  New  York  8.  Baffioient  Allegation.  --  Under  a 
county,  it  was  held  that  the  statute  did  Maryland  sxaxmt  making  it  an  offense 
not  inhibit  the  Supreme  Court  from  so  to  "  sell  or  otherwise  dispose  of  by  way 
doing  if  the  convenience  of  witnesses  of  barter  any  liquors,  or  take  any 
demanded  it.  Lyman  v,  Gramercy  orders  therefor,*'  an  indictment  that 
Club,  28  N.  Y.  App.  Div.  30.  charged  that  the  defendant  '*  did  nn- 

8.   Daxanbeklar    v.   People,   93    111.  lawfully  take  an  order,"  etc.,  was  held 

App.    553;  State  V.    Dixon,    104  Iowa  to  be  sufficient.    State  v.  Camper,  91 

741:  State  V.  Allen,  63  Kan.  598;  State  Md   672. 

V,  Young.  70  Mo.  App.  52;  Peterson  v.  M3.    8.  Slate  v.  Mullins,  67  Ark. 

State,  64  Neb.  875;  State  v.  Donaldson,  422,  Frickie  v.  State,  39  Tex.  Crim. 

12  S.  Dak.  259.                           *  254. 

3.  Tejsseaski  v.  Dallas,  (Tex.  Crim.  4.  H inkle  v.  Com.,  66  S.  W.   Rep. 

1898)  45  S.  W.   Rep.   569;  Maddox  v,  1020.  23  Ky.  L.  Rep.  1979. 

State,  42  Tex.  Crim.  509;  Williams  v.  In  Xontaoky,  where  a  local  statute 

State,  38  Tex   Crim.  377.  was  modified  by  a  general  law  which 

LomI  Option  Law.  —  An   indictment  fixed  the  minimum  amount  to  be  sold 

alleging  a  violation  of  the  local  option  at  five  gallons,  a  warrant  charging  a 

law  within  a  school  precinct  should  sale  in   quantities  less    than    twenty 

state  the    metes    and   bounds    of  the  gallons  was  held  to  charge  no  offense 

precinct.    Smith  ef.  State.  (Tex.  Crim.  even   though   the   local    statute    pro- 

1899)  49    S.   W.    Rep    373.  hibited  sales  of  less  than  twenty  gal- 
In  a  prosecution  for  selling  liquors  Ions.    Thompson  v.  Com.,  103  Ky.  685. 
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545.  q.  Averment  of  Kind  of  Liquor  Sold.  —  See  note  i. 
ff46.  r.  Averment  that  Liquor  Sold  Was  Intoxicating. 

—  See  note  i. 

548,  /.  Alleging  Name  of  Purchaser  —  (i)  Necessity  of 

Alleging.  —  See  note  i. 
ff49«  See  note  i. 
551.  V.  Variance — (i)  Proof  of  Different  Offense  Generally. 

—  See  note  i. 

As  to  Act  of  Selling.  —  See  notes  2,  3. 
As  to  Kind  of  Liquor  Sold.  —  See  note  1 1. 

SOfk.  See  notes  i,  2. 

(4)  As  to  Quantity  of  Liquor  Sold,  —  See  note  3. 
SS3.  (5)  As  to  Place,  — See  note  i. 

(6\  As  to  Name  of  Purchaser — In  GeaeraL  —  See  note  2. 
SSS,  yj)  As  to  Sale  to  or  by  Agent  —  Sale  bj  A^nt.  —  See 
notes  2,  3. 

ft45,    1.  Georgia,  —  Eaves  v.  Slate,  8.  State  tr.  Buskirk,  18  Ind.  App.  629. 

113  Ga.  749;  Hancock  ft.  State,  114  Ga.  8,  State  v.  Busktrk,  18  Ind.  App.  629. 

439:    Maddox   v.   State,    118    Ga.   32;  11.  Florence   v.   Berry,   61    S.   Car. 

Wells  V,  State.  118  Ga.  556.  237. 

Kentucky.  —  Hinkle  v.  Com.,  66  S.  Proof  of  a  Sale  of  Beer  has  been  held 

W.  Rep.  1020,  23  Ky.  L.  Rep.  1979.  to  support  an  indictoaent  charging  a 

Missouri,  —  Slate  v,  Blands,  loi  Mo.  sale  of  *'  spirituous  liquors,  to  wit,  one 

App.  618.  pint  of  beer.*'     State  v.  Watts,  loi  Mo. 

New  Jersey,  —  State   v,  Farnum.   66  App.  658. 

N.  J.  L.  397;  Slate  v.  Reily,  66  N.  J.  553.    1.  HopTonic  — An  indictment 

L.  399.  charging   (he    sale    of    "  inioxicaiing 

lexas,  —  Frtckie  v.  Slate,  39   Tex.  liquors,  to  wit.  whiskey,  brandy^  ale. 

Crim.  254.  beer,  and  wine,  a  mixture  thereof,'* 

ft46.     1.  Slate  c  Gill,  89  Minn.  502.  will   support  a  conviction   for  selling 

See  also  Farris  v.  Com.,  in  Ky.  236.  **  hop  tonic  "if  the  **  hop  tonic  "  was 

Allegation  of   Sale    of    *' Liquor."  —  whiskey,  brandy,  beer,  ale,  or  wine. 

In  Florida  it  has  been  held  that  it  is  not  or  a  mixture  of  any  two  or  more  of 

even  necessary  to  allege  that  ihe  liquor  them.    Cockerell   v.  Com  ,  73  S.   W. 

was  intoxicating,  as  the  word  "liquor  "  Rep.  760,  24  Ky.  L.  Rep.  2149. 

is  universally  understood  in  the  sense  8.  Loid  v.  Slate,  104  Ga.  724. 

of  an  alcoholic  or  spirituous  fluid  when  8.  Tatum  v.  Com.,  (Ky.  1900)  59  S.  W. 

speaking  of  a  dealer  in  liquors.     Brass  Rep.  32. 

V,  State,  (Fla,  1903)  34  So.  Rep.  307.  t>53.    1.  Buck  v.  State.  61  N.  J.  L. 

M8«    1.  See  State  v.  Major.  81  Mo.  525;  State  v.  Ham,  64  N  J.  L.  49.     Bat 

App.  289;  Slater.  Prater,  59 S. Car. 271.  see  Tatum  v.  Com..  (Ky.  1900)  59  S. 

549.     1.  Florida,  —  Brass  v.  State.  W    Rep  32. 

(Fla.  1903)  34  So.  Rep.  307.  8.  Cornell  v.  Com.,  64  S.  W.   Rep. 

Georgia,  —  Newman    v.   Slate,    (Ga.  4T5,«3Ky.  L  Rep.  773;  Stale  v.  Couch, 

1897)  28  S.  E.  Rep.  1005;  Hancock  v,  54  S.  Car.  286;    Poe  v.   State,   (Tex. 

Slate,  114  Ga.  439;  Gteen  v.  State,  115  Crim.  1898)  44  S.  W   Rep  493 

Ga.  254.  Proof  of  a  Sale  **  to  One  of  the  Witneesei 

Indiana,  —  Hipes  v.  State,   18  Ind.  for  the  State"  will  not  support  an  in- 

App.  426.  dictment  charging  a  sale  to  a  person 

Kansas  — State  v.  Whit,  63  Kan.  882,  named  therein.    State  v.  Tucker,  127 

65  PiC   Rep.  234.  N.  Car   «;3q 

Missouri,  —  State  v.   Back,  99  Mo.  Undisclosed  Agency.  —  See  Sparks  v, 

App  34.  State,  (Tex.  Crim.  1898)  45  S.  W.  Rep. 

South  Dakota,  —  State  v,   Williams,  493. 

zi  S   Dak.  64.  555.    8.  See  Clark  v.  Stale,  40  Tex, 

Ml.    1.  Eard  V,  State,  (Tex.  Crim.  Crim.  127. 

1903)  71  S.  W.  Rep.  957.  8.  O'Neil  v.  Stale,  116  Ga.  839. 
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ffffff«  (lo)  As  to  Joint  and  Separate  Sales.  —  See  notes  6,  7. 

[(12)  As  to  Time.  —  See  note  ga  ] 
ffff6«  2.  Ayerments  Peculiar  to  Partioular  Offenses  —  a.  Retail- 
ing Without  License.  —  See  note  i-O. 

b.  Unlawfully  Selling  at  Prohibited  Time  —  (i) 

On  Prohibited  Day  —  Salo  on  Sunday.  —  See  notes  7,  9. 
Sj|7«  Sale  or  01ft  on  Slootion  Baj.  —  See  notes  5,  6,  7,  8. 

r.  Unlawful  Sale  to  Minor  — vooooiaryAUogaUom. — 

See  note  11. 

959.  d.  Selling   Liquor  to  Be  Drunk  on  Premises. 

—  See  note  3. 
500.  g.  Violation  of  Local  Option  Law.  —  See  note  3. 
961  •  See  note  i. 

ftM.    S.  People  v.  Huffman,  24  N.  State.    (Tex.    Crim.    1900)    55    S.    W. 

Y.   App.    Div.   233.     But  see  Stale  v.  Rep.  65. 

Prater.  59  S.  Car  271.  5ft6.    1-6.  For  an  indictment  held 

7.   Contra^    McKeever    c.    Com.,    98  to  be  suflScient  as  against  a  general 

Va.  862.  demarrer,  see  Com.   v.  Tray  lor,  (Ky. 

The  Fact  that  Anothor  Party  Contribttted  18^8)  45  S.  W.  Rep.  356. 

to  making  the  purchase  but  was  not  7.   See   Behrens  v.  State,    42    Tez. 

present  at  the  sale  will  be  no  bar  toji  Crim.  629. 

conviction  under  an  indictment  charg-  9.  State  v.  Young,  73  Mo.  App.  602. 

ing  a  sale  to  one  person.    Spaiks  v.  M7^    5.    Newman    v.    State,    (Ga. 

Slate,  (Tex.  Crim.  1898)  45  S.  W.  Rep.  1897)  28  S.  E.    Rep.   1005;    Reuter  v, 

493.  Slate,  43  Tex.  Ciim.  572. 

9a.  Time.  —  It   is   not   necessary    to  6.  Speeifying  Precinct  —  In  Texas  the 

prove  the  precise  day  on   which   the  number  of  the  voting  precinct  and  the 

offense  charged  was  alleged  in  the  in-  justice  precinct,  in  which  the  alleged 

dictment  to  have  been  committed,  un-  unlawful    acts    were    committed,   aie 

lesstimeisof  the  essence  of  the  offense,  essential    requisites.     Gage  v.    State, 

State  V,  Green.  61  S.  Car.  12.  (Tex.  Crim.  1903)  76  S.  W.  Rep. '459. 

Where  Vo  Speoifle  Sale  Is  Alleged,  a  7.  Ownership.  —  Nor  is  it   necessary 

sale  made  at  any  time  within  ihe  period  for  the  paity  giving  the  liquor  away  to 

of  limitations  before  the 'finding  of  the  be  the  owner  of  it,  in  order  to  authorize 

indictment  may  be  proved.     Green  v,  a  conviction  for  giving  away  liquor  on 

State,  115  Ga.  254.  election  day  under  the   7exas  statute. 

The  proof  should  show  the  acts  to  Keith  v.  State,  38  Tex   Crim.  678. 

have  been  committed  before  the  filing  8.  See  Keith  v.  State,  38  Tex.  Crim. 

of  the  information.     Robinson  v.  State,  678. 

(Tex.  Crim.  1903)  75  S.  W.  Rep  526.  11.  Knowledge  of  Minority.  ^ The  in- 

"Last  Term  of  Gotirt."  —  Where  an  dictment  need  not  allege  that  the  de- 
indictment  found  on  March  3  alleged  fcndant  knew  the  party  to  whom  the 
the  sale  to  have  been  made  on  March  liquor  was  sold  to  be  a  minor.  State 
2,  proof  merely  showing  that  the  sale  v.  De  Paoli,  24  Wash.  71. 
was  made  '*  during  the  last  term  of  550.  8.  Loid  v.  State,  104  Ga.  724. 
court"  was  held  to  be  insufficient  to  660.  3.  Description  of  Territory.—* 
show  the  sale  to  have  been  made  be-  An  indictnrent  desciibing  the  local 
fore  the  finding  of  the  indictment  as  option  territory  as  '*  school  district  No. 
required  by  Sand.  &  H.  Dig.,  §  2075.  66 "  has  been  held  to  be  suflScient. 
Dixon  V.  State,  67' Ark.  495.  Wilson  v.  Staie,  (Tex.  Crim.  1900)  55 

Per  Other  Casee.  touching  the  alle-  S.  W.  Rep  68. 

gation  and  proof  of  the  time  of  the  661.    1.  State  v.  Vandenbufg,(M{sa. 

offense,  see  State  v,  Bradford.  79  Mo.  1900)  28  So.  Rep.  835;  Barker  v.  State, 

App.  346;  State  V,  Laniz   90  Ma  App.  117  Ga   428. 

15;  State  cr.  Prater,  59  S.  Car.  271:  In  Xentaeky,  under  a  local  law  pro- 
Loveless  V.  Slate,  (Tex.  Crim.  1898)  44  hibiting  the  sale  of  liquor  until  by  a 
S.  W.  Rep  508*  Keith  r.  Slate,  (Tex.  vote  of  the  people  the  law  should  be 
Crim.  1898)  44  S.  W.  Rep.  849;  Drye  v.  declared  inoperative,  it  was  held  to  be 
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ff61«  AUigatioB  M  to  AdoptloB  of  Loeal  QptlOA  Iaw.  —  See  note  2. 
a69,  DlTisioB  of  Oiitrlot.  —  See  note  3. 

569.  h.  Violation  of  Three-mile  Law.  —  See  notes  2,  4. 
564,  I.  Violation  of  Prohibition  Law.  —  See  note  5, 
/  Common  Seller  of  Liquor,  —  See  note  7. 

566.  /.  Keeping  Tippling  House.  —  See  note  2. 

567.  m.  Unlawful  Sale  by  Druggist  or  Pharmacist, 

—  See  note  2. 

unnecessarjr  to  charge  that  such  vote  of  the  legal  votes  cast  at  the  election 

had  been  taken  or  that  ihe  local  law  were  given  against  the  sale;  that  the 

was  in  existence.     Edmonson  v.  Com.,  canvassing  board  found  this  to  be  a 

no  Kjr.  510.  fact,   and    certified    that    fact  to    the 

Ml*    S.  People  v.  Bates,  61  N.  Y.  County  Court;  and  that  the  offense 

App.  Div.  559.    See  also  Randall  &.  charged  was  committed  after  the  entry 

Tillis,  43  Fla.  43.  of  the  cerliScate  on  the  order  book, 

la  Tans.  —  Williams  v.  State,  (Tex.  Com.  v.  Cope,  107  Ky.  173. 

Crim.  1902)  70  S.  W.  Rep.  913.  ft63«    8.  See  Woods  v.  State,  (Tex. 

For  an  indictment  held  to  be  suffi-  Crim.  1903)  75  S.  W.  Rep.  37. 

cient,  see  Shilling  r.  State,  (Tex.  Crim.  IMI3*    S.  See  Gilmore  v.  State,  135 

18^)  51 S.  W.  Rep.  240.  See  also  Hollar  Ala.  59. 

V,  Sute.  (Tex.  Cnm.  1903)  73  S.  W.  Rep.  4.  0*Brien  v.  State,  109  Ga.  51;  Kelty 

961.    The  indictment  must  allege  that  c/.   State,  61   N.  J.   L.  407.     See  also 

the  saie  took  place  in  prohioited  terri-  Hinkle  7/.  Com.,  66  S.  W.  Rep.  1020, 23 

tory  —  that  in  which  local  option  was  Ky.  L.  Rep.  1979. 

in  force.     Williams  v.  State,  38  Tex.  664.    6.  Time.  —  The  day  and  month 

Crim.  377.     It  need  not  allege  that  the  need  not  be  set  out  in  each  one  of 

judge's  order  prohibiting  the  sale  made  several  counts  in  an  indictment  for  the 

an    exception   as  to    sales    made    for  violation  of  the  prohibition  law.    State 

medicinal  and  sacramental  purposes,  v,  Nagley,  8  Kan.  App.  812. 

Baieman  v.  State,  (Tex.  Crim.  1898)  44  7.  But  see  State  v,  Bartley,  92  Me. 

S.  W.  Rep.  290;  Loveless  r.  State,  (Tex.  422. 

Crim.  1899)  49  S.  W.  Rep.  601.     And  it  566.    8.  O'Neil  v.  State,  116  Ga.  839. 

need  not  allege  that  the  commissioners'  Oonenrre&os  of  Tims.  ^  An  indictment 

court  ordered  the  election.     Loveless  which  charges  the  defendant  with  hav- 

c*.  State,  (Tex,  Crim.   1899)  49  S.  W.  ing,  at  a  past  time,  kept  a  room  where 

Rep.  60Z.  intoxicating  liquors  "  are  "  unlawfully 

Li  KentnOky.  —  Tatum  v.  Com.,  (Ky.  sold  is  bad.    State  v.  Chiles,  64  Kan. 

1901)  65  S.  W.  Rep.  449;  Locke  v.  Com.,  453. 

69  S.  W.  Rep.  763,  24  Ky.  L.  Rep.  654.  SeUnter.—  An  indictment  charging 

See  also  Blackweli  v.  Com.,  (Ky.  1900)  the  defendant  with  "  having    in  his 

54  S.  W.  Rep.  843.     Where  the  statute  possession  and  control  a  house  and  in- 

directs  the  submission  of  the  question  closure  where  spirituous  liquors  were 

of  local  option  to  the  legal  voters  of  the  furnished  and  obtained  in  violation  of 

city  "  who  are  qualified  to  vote  at  elec-  law  "  is  insufficient;    it    should    also 

tions   for  county  officers,"   an  indict-  allege  guilty  knowledge  of  the  fact, 

meat  alleging  that  the  question  had  Hinkle  v.  Com.,  75  S.  W.  Rep.  231,  25 

been  submitted  to  the  "  legal  voters  "  Ky.  L.  Rep.  313. 

is  sufficient.     Mahan    r.    Com.,  (Ky.  ft67.    8«  Pnrdiaiar.  —  In    Missouri 

1900)  56  S.  W.  Rep.  529.     It  has  been  the  name  of  the  purchaser  should  be 

held,  however,  that  an  indictment  on-  alleged  where  an  unlawful  sale  bjr  a 

der  a  local  option   law,  as  amended,  druggist  is  charged.    State  v.  Major, 

need  not  aver  an  election  under  the  81  Mo.  App.  289. 

original  act.    Com.   v.  Neason,  (Ky.  Psnait.  —  In  ICansas  9L.n  information 

18^)  50  S.  W.  Rep.  66.     It  should  be  under  Stat.   1899,  gi  2406.  against   a 

charged  that  the  judge  of  the  County  druggist,  pharmacist,  or  assist  ant  phar- 

Court  made  an  order  on  his  order  book  maclst  for  unlawfully  selling  liquor, 

directing  that  the  election  be  held  at  a  if  it  alleges  that  the  defendant  held  a 

certain   time;    that    the  election  was  permit,  need  not  allege  that  he  was  a 

duly  held  at  that  time;  that  a  majority  druggist,  pharmacist,  or  assistant  phar- 
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S7\.  p.  Unlawful  Prescription  by  Physician.  —  [So  it 

should  be  alleged  positively  that  the  defendant  was  a  practicing 
physician.**] 

Tmerlptioii  —  How  Fleadod.  —  See  note  2. 

q.  Keeping  Open  AT  Prohibited  Time  -(i)  OnPtih 

hibitcd  Days  — flundAj.  —  See  notes  3,  6. 

573.  s.  Violation  of  Screen  Law.  —  See  note  i. 

3.  Joinder  of  Offenies  —  a.  In  Separate  Counts.  —  See 
note  2. 

574.  b.  In  Same  Count.  —  See  note  2. 

575.  B.  Slootion  as  to  Counts  or  Ofbnses  —  a.  As  to  Counts. 
—  See  note  2. 

ff70*  See  note  i. 

577,  6.  Defects  Cured  by  Verdict  —  indAflnlteiiMi  or  latemsUtj.  — 
See  notes  2,  3. 

macist,  as  no  other  person  could  hold  dictment  for  having  screens  erected  at 

a  permit  under  the  sutule.    State  v,  such  unlawful  times  is  defective  if  it 

Shinn,  63  Kan.  638.  does  not  allege  that  the  room  was  stta- 

Pmioiii  OoBTiotion.  —  Where  the  stat-  ated  as  required  by  the  statute.  State 
ute  provides  for  the  revocation  of  a  v.  Slentz,  27  Ind.  App.  557;  Hipes  v. 
druggist's  certificate  of  registration  State,  18  Ind.  App.  426. 
upon  his  second  conviction  of  a  viola-  8.  Ihstiiiot  Violalions  of  Looal  Optios 
tion  of  the  dtuggisi  act,  such  certificate  Law.  —  State  v.  Blakeney,  96  Md.  711. 
cannot  be  revoked  unless  the  indict-  Folioo  Court.  —  A  person  complained 
ment  charges  the  previous  conviction,  of  to  a  police  court  should  not  be  re- 
State  V.  Watts,  loi  Mo.  App.  666.  quired   to    meet    so    multitudinous  a 

671.  \a,  McQuecry  v.  State,  40  charge  as  violations  of  the  Sunday 
Tex.  Crim.  571,  holding  that  an  indict-  law,  *'  on  June  lotb,  I7ih,  and  24th 
ment  charging  the  defendant  with  and  July  ist,  and  on  divers  other  Sun- 
having,  *'  as  a  regular  practicing  phy-  days,  A.  D.  1900."  Summit  v,  Hahr, 
sician,'*  given  a  prescription  was  in-  66  N.  J.  L.  333. 
sufficient.  ft74.    2.   Compare  State  v.   Stacks, 

8.  States.  Manning,  87  Mo.  App.  78.  (AJss.  1900)  26  So.  Rep.  962,  wherein, 

8.  See  State  v.  Heard,  107  La.  60,  under  a  statute  making  it  an  offense 

holding,  whete  a  statute  required  all  to  act  as  agent  for  either  the  seller  or 

business  places  to  be  closed  at  twelve  purchaser    in    negotiating    a    sale  of 

o'clock  Saturday  night  and  to  remain  liquor,  it  was  held  to  be  bad  to  charge 

closed  continuously    for    twenty-four  the  defendant  in  one  count  with  hav« 

hours,  that  it  was  sufficient  to  charge  ing  acted  as  agent  for  the  *'  seller  and 

that  violations  of  the  statute  were  com-  purchaser  **  in  negotiating  such  a  sale, 

mitted  on  **  Sunday;"    Louisiana  v,  676.    2.  WHliams  v.  State,  107  Ga. 

Anderson,  100  Mo.  App.  341.  693:  Hancock^  v.  State,   114  Ga.  439; 

6.  See  State  v,  Donaldson,  12  S.  Dak.  Lincoln  Center  v.  Linker,  7  Kan.  App. 

259.  282;  State  V,  Blakenev,  96  Md.  711. 

Tho  Purpose  for  Whioh  the  House  Was  ft76,    1.  State  v,  Blakeney,  96  Md. 

Opon  need  not  be  alleged.    Louisiana  v.  711. 

Anderson,  100  Mo.  App.  341.  677.    8.  Where  an  information  con- 

^73.    1.  State    v,   Bradford.    13  S.  tains  two  counts,  one  of  which  is  good. 

Dak.  203,  citing  11  Encyc.  of  Pl.  and  it  is  too  late  after  yerdict  to  object  to 

Pr.  573.  the  sufficiency  of  the  other.     Lehman 

LooationofRoom. — Under  the /ff^/^ntf  v.  District  of  Columbia,  19  App.  Cas. 

statute    requiring    all    saloons    to  be  (D.  C.)  217. 

situated  on   the  ground   floor  of  the  8.  Griffin  v.  State,  115  Ga.  577. 

building  and  in  a  room  fronting  the  But  Failuro  to  Allege  an  BMODtial  Ma« 

street,  and  prohibiting  the  erection  of  ment  of  the  crime  charged  will  not  bo 

screens  therein  at  times  when  sales  of  cured    by  verdict.    O'Brien  v.  Stale, 

liquors  are  prohibited  by  law,  an  in-  109  Ga.  51. 

874 


Vol.  XI.  INTOXICA  TING  LIQUORS.         ffTO-aST 

579.  lU  YXBDICT  —  1.   General  Yerdiet  —  teTtnd  Oraati  ef  Um» 
Vatuxe.  —  See  note  I. 

One  Good  Oonnt.  —  See  note  2. 
ff  80.  IV.   PBOCSEBIKOS  fob  SEABOH,  SEIZVBX,  AVB   FOBniTUBX 

—  1.  Vature  of  Proceeding.  —  See  note  6. 

ff 89.  2.  Beqnisites  of  Complunt  or  InfiDrmation  Generally.  —  See 
note  I. 

084.  3.  Deaoription  of  Place  in  Complaint  and  Warrant — Bj 
Bum.  —  See  note  2. 

Bj  Oeonpaa^,  Strett,  aad  Bwubar.  —  See  note  5* 
ffSff.  4L  Description  of  Liqnon  to  Be  Seised  —  Oenirie  VaaM. — 
See  note  3. 

Had!  of  Liquor.  —  See  note  4. 
ff86«  Quantity  of  Liqoor.  —  See  note  2. 

B.  Bequisites  of  Warrant  Generally  —  Adeptiag  OoapUlat  m 
Pert  of  Wanaat.  —  See  note  6. 

S8T.  DlroetioB  at  to  Time  of  Senrioe.  —  See  note  I. 

6.  Officer's  Betnm  —  Betnm  of  Warrant  Xeened  After  Seisore.  — 

See  note  8. 

7.  Claim  to  Seised  Liqnors.  —  See  note  9. 

1^79.    1.  Slate  v.  Holder.  133  N.  Car.  4.  Where  the  liquors  were  described 

709;  Williams  v.  State,  107  Ga.  693.  in  the   warrant  as  **  lager  beer  and 

Distinet  Ofloniai.  —  A  general  finding  other  malt,  spirituous  liquors,"  it  was 

on  several  counts  charging  altogether  held  that  a  seizure  of  whlslcey  there- 

separate  and  distinct  offenses  is  bad.  under    was    unauthorized.      State    v. 

State  V,  Jackson,  72  Mo.  App.  59.  Lager  Beer,  70^N.  H.  454. 

8.  State  V,  Holder,  133  N.  Car.  709.  586.    8.  Ring  v.  Nichols,  91   Me. 

See  also  Lehman  v.  District  of  Col  urn-  478. 

bia,  19  App.  Cas.  (D.  C.)  217.  0.  State  v,  Stoffels,  8q  Minn.  205. 

590.    e.  State  r.  McManus,  65  Kan.  587.    L  State  v,   Bennett,  95   Me. 

720.  197. 

5S3«   1.  Oommenoement  of  Proceedings.  8.  State  v.  Bradley,  96  Me.  121. 

—  In  Ifhode  Island  the  liquors  must  be  Inoorreot  Statoment.  —  Where  the  re- 

seized  by  virtue  of  a  search  warrant,  turn  stated  that  the  liquors  were  seized 

In  r^  Germain,  2t  R.  I.  531.  on   October  25,  on  a   warrant  issued 

Information  and  Belief.  —  An  affidavit  October  19,  wtiereas   they  had    been 

based  solely  upon  **  information  and  seized  on  October  18,   this  was  held 

belief  "  is  insufficient  to  authorize  the  not  to  invalidate  the  proceedings  so  as 

granting  of  a  warrant.     State  v.  Mc-  to  permit  the   owner  to  replevin  the 

ahey,  (N.  Dak.  1903)  97  N.  W.  Rep.  liquors  from  the  officer  seizing  them. 

865.  Ring.!/.  Nichols,  91  Me.  478. 

584.    8.  See  State  v,  Bennett,  95  9.  Oljootion  Waiyed.  —  After  the  re- 

Me.  197.  spondent  submits  to  arrest  and  pleads  it 

5.  See  Slate  r.  Bennett,  95  Me.  197.  is  too  late  to  object  to  deficiencies  In 

M5«    8.  See  Riogr.  Nichols,  91  Me.  the  return  of  the  officer.    Stale  v.  Con- 

478.  nolly,  96  Me.  405. 
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S99.  L  IBBI94TI0V  DxsTBlGTS.  —  See  notes  i,  2. 
S90.  n.   OonnoTATiov    PsoossDnref  —  u    emmh  —  See 
note  la. 
091.  m.  Paetiss  to  Aotxovs  —  1.  In  Oontral.  —  See  note  i. 

8.  Proper  Parties.  —  See  note  2. 
599.  IrrigfttiMi  Uftrtot  u  Ttatf,  —  See  note  2. 

599.  v.  PSTXTXOV  OR  CoMPiAnrT  —  1.  Sufldeat  AmmuOM.  — 
See  note  4* 

594.  S.  Insuffleient  Ayementi.  —  See  note  i 

595.  VL  AVSWXR  —  Xrtoppd.  —  See  note  2. 

6S9.    1.  See  Rothchild  v.  Rollinfper,  Cprnpaniit  Against  WhUk  Vo  BeUif  Ii 

33  Wash.  307;  Tulare  Irrigation  Dist.  Sought     are     not     necessary    parties. 

V.  Shepard,  i8s  U.  S.  i.  Blakely   v.   Ft.   Lyon  Canal    Co.,   31 

%,  Tulare  Irrigation  Dist.  v.  Shepard.  Colo.  224. 

185  U.  S.  i;  Miller  v.  Ferris  Irrigation  MS.    4.  Stoting   Amount   of  Wator 

Dist.,  85  Fed.  Rep.  693.    See  also  An-  CUlmod.  —  In  McLure  v,  Koln,  25  Colo, 

dretrs  v.  Lillian  Irrigation  Co.,  (Neb.  284,  a  complaint  was  held  not  to  be 

1903)  07  N.  W.  Rep.  336.  insufficient  t>ecaase  under  the  contract 

ft90*    la.  For  Statomonts  of  the  Pro-  pleaded  the  quantity  of  water  to  which 

oodvro  for   Forming  Irrigation  IHstrieU  the    plaintiff  was  entitled  was  10  be 

fee  Andrews  v,  Lillian  Irrigation  Dist.,  determined  solely  by  the  acreage  to  be 

(Neb.  1902)  92  N.  W.  Rep.  612;  Roth-  irrigated.instead  of  specifying  a  mathe- 

child  V,  Rollinger,  32  Wash.  307,  in  matical  amount  in  feet  and  inches, 

which  latter  case  it  was  held  that  the  In  an  Aotion  to  Withdraw  Lands  from 

petition  for  forming  a  district  may  be  an  irrigation  district,  under  the  AV- 

signed  by  less  than  fifty  landowners  braska  statute,  a  petition  which  alleges 

who  constitute  a  majority.  that  the  lands  are  nonlrrigable  states 

Ml.   1.  VoosBsary  Paitiei.  —  Brown  a  cause  of  action,  though  a  petition 

V.  Farmers*    High  Line    Canal,  etc.,  merely    alleging    that   certain    lands 

Co.,  26  Colo.  66.  would   not  be  benefited  by  irrigatioo 

Parties  on  Appeal.  —  In  Colorado  the  would  be  bad,  the  question  of  benefit 

statute  (Mills  Ann.  Stat.,  %  2427)  pro-  being  exclusively  for  the  county  board, 

vides    that    parties   representing  any  Andrews  v.  Lillian  Irrigation  Co.,  (Neb. 

ditch  may  have  an  appeal  to  the  Su-  1903)  97  N.  W.  Rep  336. 

preme  Court  from  suchjportloo  of  the  M4.    1.  A  Person  Who  daims  to  Bo 

decree  as  affects  them.    This  provision  a  Bonefioiary  of  a  PnbUe  Use  in  Watws 

was  construed  in   Randall  v.   Rocky  and  asks  the  court  to  protect  him  in  its 

Ford  Diich  Co.,  29  Colo.  430.  enjoyment  against  a  person  claimed 

S.    Baxter    v.    Vineland    Irrigation  to  be  in  charge  of  the  use  must  show 

Dist.,  136  Cal.  185;  Dahr  v,  Ruddell,  In  his  complaint  that  such  person  has 

137  Cal.  671;  Brown  v.  Farmers'  High  the  ownership  or  control  of  the  water 

Line  Canal,  etc.,  Co.,  26  Colo.  66.  which  is  the  subject  of  the  use;  other- 

Tho  Board  of  Supervisors  is  properly  wise  there  can  be  no  cause  of  action, 

sued  as  a  party  defendant  In  a  suit  by  Hildreth  v,   Monteclto    Creek    Water 

a  water  company  concerning  the  valid-  Co.,  139  Cal.  22. 

ity  of  rates  fixed  by  the  board.    San  Mft.    S.  To  JnstUy  nnder  the  Bight 

Diego  Land,  etc.,  Co.  v.  Jasper,  no  to  Irrigate  it  must  be  pleaded  that  the 

Fed.  Rep.  702.  particular  land  is  arid  and  that  it  re- 

6M.  S.  Sechrist  v.  Rialto  Irrigation  quires  irrigation.    Slattery  v.  Harley. 

Dist.,  129  Cal.  640.  58  Neb.  575- 
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596.  AdYortt  PotMMion  —  PmeripdMi.  —  See  note  i. 
Vn.  AXEVBXSVTS.  —  See  note  4. 

VnL  DE0BSE8  4VB  Jtooxshts.  —  See  note  6. 
■odlflMtion  of  Dmtm.  —  See  note  7. 

EL  Mavdamus  akd  Iv juvonov  —  lUadMiiii.  —  See  note  8. 

597.  iqjiuietioB.  —  See  note  i. 

696.    1.  WliMW  Bight  of  Umt  Ii  Ad-  8.  Bardsly  v.  Boi86  City  Irrigration, 

aittod  it  is  anoecessary  to  allege  ad-  etc.,  Co.,  (Idaho  190X)  67  Pac.  Rep. 

verse  possessioo.    Durning  v,  WaU,  428. 

4a  Oregon  100.  M7«    1.  See    Last   Chance    Water 

4.  Daly  v,  Raddell,  137  Cal.  671.  Ditch  Co.  v.  Emigrant  Ditch  Co.,  129 

0.  Arroyo  Ditch,  etc..  Co.  V.  Dorman,  Cal.  277,  wherein  it  was  said:    "The 

137  Cal.  611.     See  also  Daly  zr.  Ruddell.  right  of  the  plaintiff  to  maintain  the 

137  Cal.  671,  wherein  a  judgment  fol-  action  without  averring  that  be  had 

lowing  the  language  of  the  contract  already  sustained  any  damage,  or  the 

was  held  to  be  sufficient;   Sander  v,  amount  thereof,  is  clear."    See  also 

Wilson,  (Wash.  1904)  76  Pac.  Rep.  280.  Hayois  v.  Salt  River  Valley  Canal  Co., 

A  Mora  COorioal  Xlstako  is  immaterial.  (Ariz.  1903)  71  Pac.  Rep.  944. 

Welsh  V.  Bardshar,  137  Cal.  154.  I^jimetion  WiU  Issue  to  Froront  Bo- 

Thattho Court XMd Hot 7oUowtho Mat-  strnetton  of  Head  Ciatoo  and  Ditehoo.— 

uto   in    numbering    the    ditches   and  Hargrave  v.  Hall,  (Ariz.  1891)  73  Pat. 

awarding  the  priorities  is  an  irregu-  Rep.  400. 

larity  merely  and  will  not  make  the  An  Ii^miotioii  by  ttookholdoro  of  an 

decree  void.    Lake  Fork  Ditch  Co.  v.  Irrigation  Oompany  may  be  maintained 

Haley,  28  Colo.  513.  to  restrain  the  company  from  illegally 

A  Gonditlonal  Jndgmont  was  held  not  supplying  water  to  others.    See  Mc- 

to  be  objectionable  in  Biggs  v,  Utah  Dermont  v.  Anaheim  Union  Water  Co., 

Irrigating  Ditch  Co.,  (Ariz.  1901)  64  124  CU.  112. 

Pac.   Rep.  494.    And  in  Lake    Fork  Iiynnetion  Bestralning  Company  firom 

Ditch  Co.  V,  Haley»  28  Colo.  513,  a  UnlawfUly  CompoUing  Usors  of  Water  to 

conditional  decree  was  held  to  be  er-  Prorate. —  Brown    v.    Farmers'    High 

roneous,  but  not  void.  Line  Canal,  etc.,  Co  ,  26  Colo.  66. 

CoadnstvonoiB  of  Jndgmont  Against  Ir-  "An  Important  Distinetion  must  be 

rintlon  District.  —  Riverside  County  9.  made    between    an    injunction    suit 

Thompson,(C.  C.  A.)i22Fed.  Rep.  860.  brought   by  a  lower    riparian    owner 

7.  A  Kodifloation  of  a  Botoroo's  Booom-  against  an  upper  appropriator  and  a 

mondation  was  held  to  be  erroneous  in  suit  against  the  upper  riparian  owner 

Lamson  v,  Valles,  27  Colo.  201,  where  by  a    lower  appropriator."    McCook 

no  reason  appeared  for  making  the  Irrigation,  etc.,  Co.   v.  Crews,  (Neb. 

change.  1903)  96  N.  W.  Rep.  996. 
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608.  m.  Iv  SainTT  Cases — S.  In  TTnited  States — ^i.  In  Gen- 
eral. —  See  note  2. 

*.  In  Federal  Courts.—  See  note  3. 

c.  In  Various  States  —  ib  Aiabwiia,  ahmm,  and  ArikuM. 

—  See  note  4. 

64I9,  In  CftUfonilft  and  Ootondo.  —  See  note  i. 

In  OMTgiA.  —  See  note  4. 

[in  UahA  neither  party  can  require  a  juiy  trial  as  matter 
of  right  in  equity  cases.^"] 

6 10.  in^nilnMt.  —  See  note  i. 

61 1.  In  Indiana.  —  See  note  3. 

619.  In  Kanaaa,  K«ntnekj,  and  Maryland.  —  See  note  2. 
6 IS.  In  MaitaehnMtU.  —  See  note  I. 

609.    S.  The  Conititntional  Bigbt  to  4.  Henry  v.  Mayer,  (Ariz.  1898)  53 

a  jury  trial  does  not  attach  in  equity  Pac.  Rep.  590. 

cases.  Cauhape  v.  Security  Sav.  Bank,  609.    1,  Angus  v.  Craven,  13a  Cal. 

127  Cal.   197;  Hughes  v,  Hannah,  39  691;  Ashton  c.  Heggerty,  130  CaL  516: 

Fla.  365 ;  Hathorne  V.  Panama  Park  Co.,  Kyle   v.   Shore*   (Colo.   App.   1903)  71 

(Fl a.  1902)32  So  Rep.  812;  Christensen  Pac.  Rep.  895:  Royce  v.  Latshaw,  15 

w.  Hollingsworth,  6  Idaho  87;  Keith  v,  Colo.  App.  420. 

Henkleman.    173  111.  137:  Gilliam  v,  4.  Right  Hot  Gonstitntional  Imt  Statu- 

Baldwin,  96  111.  App.   323:  Reese  v.  tory.  —  l^mar  v,  Allen,  108  Ga.  158: 

Youtsey,  69  S.  W.  Rep.  708,  24  Ky.  L.  Bemis  v.  Armour  Packing  Co.,  105  Ga. 

Rep.  603;  Parker  v.  Simpson,  180 Mass.  293:  Hearn  v.  Laird,  103  Ga.  271. 

334;  Crocker  v.  Cotting,  173  Mass.  68  4a.  Brady  v,  Yost,  6  Idaho  273. 

(equitable  proceeding  on  the  law  side  610.    1.  Keith  v.   Henkleman.  175 

of   the  court);    Detroit  Nat.    Bank   r.  111.    137;    Kozacek    v.    Kozacek,    105 

Blodgett,  115  Mich.  169;  State  v.  Kings-  111.    App.    180;    Tobiason    9.    Wurta. 

Iry,  8s  Minn.  215;  Ely  v.  Coontz,  167  107  111.  App.  613;  Gilliam  v,  Baldwin, 

Mo.  371;  Schillinger   Fire   Proof  Ce-  96  111.  App.  323;  Gaby  v.  Hankins,  86 

racnt,  etc.,  Co.  v,  Arnott.  152  N.  Y.  111.  App.  529. 

584;    Porter  v.   International    Bridge  61  !•    8.  Shroyer  v.    Campbell,   31 

Co.,  79  N.  Y.  App.   Div.  358,  affirmed  Ind.  App.  83. 

(N.  Y.  1903)  67  N.  E.'  Rep.  1089;  MUler  613.    S.  Maclellan  v.  Seim.  57  Kan. 

V,  Edison  Electric  Illuminating  Co.,  78  471;    Shorten    v,   Judd.   60  Kan.  73; 

N.  Y.  App.  Div.  390;  Steinway  v.  Von  MitcheU    v,   Simpson,  6a    Kan.    343: 

Bernuth,   82    N.   Y.   App.    Div.    596;  MerriU  v.  Preacott,  67  Kao.  767;  lones 

Brewer  v,  Asher,  8  Okla.  231;  Grant  v.  Wood,  70  S.  W.  Rep.  45.  24  Ky.  L. 

County  V.  McKinley,  8  Okla.  128;  Van  Rep.  840;  Reese  v.  Youtsey,  60  S.  W. 

Trees  r.  Territory,  7  Okla.  353;  Cecil  Rep.  708,  24  Ky.  L.  Rep.  603:  Ford  v. 

V,  Clark,  44  W.  Va.  659  (as  to  matters  Ellis,  (Ky.  1900)  56  S.  W.  Rep.  512: 

in  which  the  court  of  equity  exercised  White  v,  Boreing,  (Ky.  1898)  45  S.  W. 

jurisdiction  at  the  time  of  the  adoption  Rep.  242;  Baker  v.  Safe  Deposit,  etc., 

of  the  provision):  Home    Ins..  Co.  v.  Co.,  93  Md.  378  (discretionary). 

Vin^inia-Carolina  Chemical  Co..   109  613«    1.  Moore  v.  Jacobs,  182  Maaa. 

Fed.   Rep.  681.    See  also  Esterly  v,  482;  Parker  v.  Simpson,  x8o  Mass.  334: 

Rua,  12a  Fed.  Rep.  609,  58  C.  C.  A.  548.  Shapira    v,   D'Arcy,   180   Maaa.    377; 

S.  In  re  Rade,  toz  Fed.  Rep.  805.  Culbert  v.  Hall,  181  Mass.  34. 
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614.  In  Ifiohlgui,  XinnatoU,  and  IfiMiiiippi.  —  See  note  I. 
In  KiMonrl  and  Montana.  —  See  note  2. 
[in  Vebraika,  under  the  code,  it  is  discretionary  with  the 
court  to  submit  the  issues  to  a  jury.**] 

616.  In  Hew  York.  —  See  note  i. 

617.  [in  Vortli  ]>akota  the  old  practice  in  courts  of  equity  is 
recognized  in  the  Code  of  Civil  Procedure.**] 

In  PenniylTania  and  South  Carolina.  —  See  note  5* 

61 8.  In  Tennesaoa.  —  See  note  2. 

619.  In  Virginia  and  Wait  Virginia.  —  See  note  3. 
In  Washington  and  Witoonsin.  —  See  note  4. 

[In  Wyoming  the  right  to  submit  to  the  jury  any  issue  in 
an  equitable  action  is  preserved  by  statute.**] 
630.  IV.  In  ACT10K8  AND  Pboceedikgs  at  Law.  —  See  note  i. 

V.  LXOAL  AND  EaVITABLE  I88UE8  IN  SAICS  ACTION  OR  BinT 
—  In  Ooneral.  —  See  note  2, 

Logal  Isgnoi.  —  See  note  3. 

614     1.  Detroit  Nat.  Bank  v,  Blod-  Refusal  of  a  Jury   Trial  under  the 

gett,  115  Mich.  169;  State  v.  Kingsley,  statute,  b/  one  judge,  does  not  pre- 

85  Minn.  215.  elude  another  judge  who  hears    the 

8.  Minoari.  —  Ely  v.  Coontz,  167  Mo.  cause  from   referring    issues  for  the 

371:  Hail  V,  Harris,  145  Mo.  614.  enlightenment  of  his  conscience.   Land 

The  Criterion  by  which  the  right  to  Mortg.  Invest.,  etc.,  Co.  v.  Gillam,  49 

jury  trial  is  determined  is  the  character  S.  Car.  345. 

of  the  action,  to  be  determineJ  from  618.    8.  Burton  v.  Farmers'  Bldg., 

the  contents  of  the  pleadings  as  calling  etc.,  Assoc,  104  Tenn.  414:  Hamilton 

foi  a  legal  judgment  or  for  a  judgment  v,  Ritchie,  (Tenn.  Ch.  1899)  53  S.  W. 

in  the  nature  of  a  decree  in  chancery,  R^*  '98< 

and  the  prayer    merely  is    not    con-  ol9«    8.  New  York  L.  Ins.  Co,  v, 

elusive.     New  Harmony  Lodge  No.  71  Davis, 94  Va.  427;  Slaughterer.  Dannrr, 

V,  Kansas  City,  etc.,  R    Co.,  100  Mo.  (Va.  1904)46  S.  E.  Rep.  289;  West  Vir« 

App.  407.     See   also    Schuermann   v.  ginia  Bldg.  Co.  v.  Saucer,  45  W.Va.  483 

Union  Cent.  L.  Ins.  Co.,  165  Mo.  641.  (where  no  direction  of  issue  is  asked). 

8<7.  Lewis  V,  North,  6a  Neb.  552,  cit  4.  Maggs  v,  Morgan,  30  Wash.  604. 

211^  II   Encyc.  of  Pl.  and  Pr.  607  et  4a.    Chosen    Friends    Home    Loan, 

seq,\  Welch  v.  Tipperry,  (Neb.  1902)  93  etc.,  League  v,  Oiterson,  7  Wyo.  89. 

N.  W.  Rep.  582;   Alter  v.  Stockham  630.    1.  Waiver  of  a  Jwy'lKMi  Hot 

Bank.  53  Neb.  333;  Omaha  F.  Ins.  Co.  Bind  tiie  Court  so  as  to  deprive  it  of  the 

V.  Thompson,  50  Neb.  580.  right  to  submit  the  issues  to  a  jury. 

616*    1.  Dykman  v.  U.  S.  Life  Ins.  Thornton  v.  Travelers'   Ins.  Co.,  116 

Co.,  T76N.  Y.*399;  Flanigan  V.  Skelly,  Ga.  121;  Meldram  v,  Kenefick,  15  S. 

80    N.  Y.  App.    Div.    108;    Magnolia  Dak.  370. 

Nietal  Co.  v.  Drew,  68  N.  Y.  App.  Div.  8.  BeosTory  aa  at  Law  Depondoiit  upon 

47;  Moss  V,  Burnham,  50  N.  Y.  App.  Equitable  Relief.  — Where  the  com  plaint 

Div.  301;  ReaJe  v.  Continental  Trust  does  not  state  separate  legal  and  equi- 

Co.,  49  N.  Y.  App.  Div.  400;  Marshall  table    actions,  but  equitable  relief  is 

V.  De  Cordova.  36  N  Y.  App.  Div.  615.  sought  which  if  granted  will  permit  a 

A  Bordeaod  Ooadition  of  the  Jury  Oalen-  recovery  as  at  common  Uw,  but  the 

dar  13  a  good  reason  for  refusing  a  jury  complaint  states  no  common-law  cause 

trial  in  an  equity  case.    Evans  v,  Na-  of  action  except  upcn  condition  of  the 

doail  Broadway  Bank,  88  N.  Y.  App.  equitable    relief,  the   trial  is  by  the 

Div*  5i9;  Plant  v,  Harrison,  53  N.  Y.  court.     Imperial   Shale  Brick  Co.  v, 

App  Div.  434.  Jewett,  169  N.  Y.  143. 

617.    8<7.  Peckham  j.  Van  Bergen.  8.  State  v.  Hart,  36  Utah  339  (where 

S  N.  [)ik.  595.  the  action  is  at  Uw  though  equitable 

8.  8oatii Carolina.  —  Gregory  v.  Perry,  relief  also  is  sought). 

66  S.  Car.  455;  Neal  v.  Saber,  56  S.  Equitable  Iniief  Vo  SfpriTatioii  of  Jury 

Our.  998.  Trial  on  legal  Xmoim.  ~  Kentucky  Land 

879 


•91-694             ISSUES  TO  THE  JURY.               Vol.  XL 

691.  Iq«itoU«  Vnm.  —  See  note  i. 

•99.  VL  OBOM-OOMPLAIVT  AVD  CorailMUmi  —  Croni  iMMiylifat. 
—  See  note  i. 

699.  0«ut«raliia.  —  See  note  i. 

•94.  Vn.  Fbok  PmoBATE  CioirBTS  AKD  Othis  ComiTS  or  Lna 

■atvsi  —  ProbMt  O0wtt«  —  See  notes  3,  4. 

etc.,  Co.  V.  Crabtree,  70  S.  W.  Rep.  31,  Stewart*  19  N.  Y.  A  pp.  Div.  202;  Top- 

34  Ky.  L.  Rep.  743;  Yager  v.  Exchange  liiz  v,  Bauer,  26  N.  Y.  App.  Div.  125. 

Nat.  Bank,  53  Neb.  311;  Lett  v.  Ham-  Ml*    1.  Sanford  f.  Gates,  21  Moot. 

moDd,  59  Neb.  330.  377  (equitable  defense  in  action);  Guar- 

VtOMiity  of  dam  fn  Jvrj   Trial. —  aoty  Trust  Co.  v.  Robinson,  (Supm. 

Horton  v.  Simon,  (Neb.  1903)  97  N.  W.  Ct.  Spec  T.)  31  Misc.(N.  Y.)  377  (where 

Rep.  604;    Larrabee  v.  Given,  (Neb.  equitable  defease  is  interposed);   Pe- 

1901)  91   N.   W.   Rep.  504.    See  also  terson  v,   Philadelphia    Mortg.,    etc., 

Steuerwald  v.  Gill.  85  N.  Y.  App.  Div.  Co..  33  Wash.  464  (equitable  defense). 

605:  Stein  way  v.  Von  Bernuth,  83  N.  lova  Godt.  —  See  Crissman  v,  Mc- 

Y.  App.  Div.  596;  Hawkins  v.  Mapes-  Duff,  114  Iowa  83. 

Reeve   Coostr.  Co.,    82    N.   Y.   App.  Where  Both  EquitaUa  and  Legal  Iwus 

Div.  72.  Are  Bahmitted  to  the  jury,  the  error  in 

Jnrj  Trial  aa  of  Right  —  Haggin  v,  submitting  the  equitable  issues  is  not 

Kelly,  136  Cal.  481  (where  the  .action  cured  by  the  court  concurring  in  the 

is  legal,  notwithstanding  incidental  or  finding  of  the  jury,  where  the  verdict 

unnecessary  equitable  relief  is  prayed);  is  general  and  it  cannot  be  said  upon 

Owensboro  Harrison  Telephone  Co.  v,  which  of  the  two  issues  it  is  founded. 

Wisdom,  63  S.  W.  Rep.  529,  23  Ky.  L.  Holliday  v,  Hughes,  54  S.  Car.  155. 

Rep.  97;  Van  Deventer  v,  van  Deven-  629.    1.  Ztti&t  aa   to   Chaimotor  if 

ter,  33  N.  Y.  App.  Div.  578  (right  ox  Original   Aetion.  —  A   cross-complaint 

defendant  where  legal  and  equitable  canuot   change    the  character  of   an 

causes  are  joined  in  one  complaint);  equitable  action  so  as  to  require  a  jury 

Baylis  V.  Bullock  Electric  Mfg.  Co.,  59  trial.     Angus  v.  Craven,  132  Cal.  691 ; 

N.  Y,  App.  576  (where  the  complaint  Whitcomb  v.  Stringer,  (Ind  App.  1903) 

demanded    a    money    judgment    and  63  N.  E.  Rep.  583,  64  N   E.  Rep.  636, 

other  relief,  and  upon  its  allegations  as  to  set-off  by  an  inteivener.    But  see 

no   equitable    relief    was    grantable);  Lincoln  Trust  Co  v,  Nathan,  175  Mo. 

Magnolia  Metal  Co.  v.  Drew,  68  N.  Y.  32,  where  a  distinction  was  made  be> 

App.  Div.  47;  Sherman  v.  Randolph,  tween  a  mere  equitable  defense  and  a 

13    Okla.   224;    Loan,    etc.,   Bank    v,  cross-bill  in  equity  for  affirmative  re- 

Peterkin,   52  S.  Car.  336.     See    also  lief,   which    if    granted  destroys    the 

Lipscomb  V,  Littlejohn,  63  S.  Car.  38.  plaintiff's  case;  in  the  latter  case  the 

If  an  answer  in  a  legal  action  sets  up  defendant  is  not  entitled  to  a  juiy. 

matter  which  is  a  defense  at  law,  and  In  Froceedinp  to  Qnlot  Title  to  land  a 

prays  equitable   relief   which   is   not  counterclaim   in    ejectment  does    not 

necessary,  the  action  is  still  one  at  law,  make  the  case  triable  by  jury.    John- 

and  the  defendant  cannot  complain  of  a  son  v,  Peterson,  90  Minn.  503. 

iury  trial.   Schuermann  v.  Union  Cent.  698.    1.  In  How  Terk,   where    the 

«.  Ins.  Co.,  165  Mo.  641.  defendant  cannot  obtain  an  affirmative 

IVherg  Equitable  Features  Are  Elimu  judgment,  he  has  no  right  to  a  jury 

nated  before  trial,  the  right  to  a  jury  trial.    City  Real  Estate  Co.  v,  Foster, 

attaches  unless  it   has  been  waived.  44  N.  Y.  App.  Di<^.  114. 

McNulty  V,  Mt.  Morris  Electric  Light  Where  Defendants  CouuUreiaim  Is 

Co.,  173  N.  Y.  410.  CommonJaw  Claim,  —  Herb  r.   Metro- 

And  whore  oolv  an  action  at  law  or  politan  Hospital,  etc.,  80  N.  Y.  App. 

the  question  of  damages  remains  the  Div.  14^. 

defendant  has  a  right  to  a  jury,  and  An  Sqnitablo  Issno  on  a  Oouilinlalni 

the  complaint  in  equity  should  be  dis-  is  triable  without  a  jury.     Hotaling 

misted.    Porter  v.  International  Bridge  v.  Tecumseh  Nat.  Bank,  55  Neb.  5. 

Co.,  79  N.  Y.  App.  Div.  358,  «#ri»i/^  IHM,    8.  Cfough  v.  Clough.  10  Colo. 

(N.   Y.    1903)   67   N.    E.    Rep     1089;  App.  433*  as  to  trial  of  an  issue  ^Mjtfvtl 

McNulty  V.  Mt.  Morris  Electric  Light  velnan  in  proceedings  on  appeal  frooi 

Co.j  56  N.  Y.  App.  Div.  9;  Green  v,  the  probate  of  a  will. 
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699.  Orphau*  Courts.  —  See  note  I. 

697.  Yin.  Oehebal  Pbikciples  OovERimre  OnAHTnre  ob 
DEvnve  —  2.  Questions  Belating  to  Doubt,  Evidenoe,  Disputed  Faets, 
Etc  —  b.  Doubt  Produced  by  Nature  of  Proof  or  Con- 
flicting Evidence.  —  See  note  2. 

6»8.  c.  Where  There  Is  Conflicting  Evidence,  or 
Credibility  of  Witnesses  Is  Involved.  —  See  note  i. 

699.  See  notes  i,  2. 

631.  S.  Questions  of  Law.  —  See  note  4. 

653.  4.  Kateriality  of  Issues.  —  See  note  2. 

6.  Issues  Humerous,  Kinute,  or  Liable  to  Confiue.  —  See 
note  4. 

654.  IZ.  Iv  Pabticulab  Pboceedihos  ob  70B  Detebminatioh 
07  Pabticulab  Facts  —  4.  Speoiflo  Performance,  Bescission,  and  Can- 
oellatioiL  —  i^edfle  PtrfomaiiM.  —  See  note  4.      See  also   SPECIFIC 

Performance. 

BsioiiiioB  and  CaaetUatioii.  —  See  note  5.     See  also  RESCIS- 
SION, Cancellation,  and  Reformation  of  Contracts. 

63S.  5.  Quieting  Title,  and  Partition  —  Qnittlikg  Title.  —  See  note 
I.    See  also  Quieting  Title  —  Rimoval  of  Cloud. 

PsrtitioB.  —  See  note  3.     See  also  PARTITION. 

M^,  4.  In  nUaois  proceedings  iD  the  S.  Extent  of  Coniliot  VaeeMHury.  —  See 

probate  court  for  the  trial  of  questions  Jackson  v.  Pleasanton,  95  Va.  654, 

relating  to  inventories  and  accounts  of  631.    4.  Coclcrell  v,  Mclntyre,  161 

executors,  etc.,  are  equitable,  and  the  Mo.  59;  Perry  v,  Clift,  (Tenn.  Ch.  1899) 

Practice  Act  and  its  provisions  for  jury  54  S.  \V.  Rep.  125. 

trial  do  not  apply.    Coffey  v.  Coffey,  6311.    S.  McElya  v.  Hill,  105  Tenn. 

179  III.  283;    Martin  v,   Martin,   170  319,  citing  11  Encyc.  op  Pl.  and  Pr. 

111.  18.  632;  Crisman  v,  McMurray,  107  Tenn. 

la  Iowa,  under  the  statute  relating  469;   Burton  v.  Farmers'  Bldg..  etc., 

to  probate  proceedings,  a  jury  can  be  Asssc,  104  Tenn.  414. 

demanded    only    in    particular    cases  4.  McElya  v.   Hill,  105  Tenn.  319, 

specified.      Duffield    v,    Walden,    102  citing  11   Encyc.  op  Pl  and  Pr.  632; 

Iow^676.  Parker  v.   Simpson,   180    Mass.    334; 

695.   1.  XntheBlstrietofColaiiihiathe  Guaranty    Trust    Co.    v,    Robinson 

court  will  determine  as  a  matter  of  laiv,  (Supm.  Ct.  Spec.  T.)  31  Misc.  (N.  Y.) 

on   proper   application,  whether  there  277. 

is  any  matter  of  fact  to  be  determined  634.    4.   Shapira    v,    D'Arcy,    180 

which  will  justify  an  issue  to  the  jury.  Mass.  377.    SeealsoO'Beirneif.  Bullis, 

McCarthy  v,  McCarthy,  20  App.  Cas.  158  N.  V.  466  (on  motion  for  jury  trial), 

(D.  C.)  195.  Wilson  r.  Heath,  (Supm.  Ct.  Tr.  T.)  23 

637.    S.  Eyidonoo  UnsatisfMtory   or  Misc.  (N.  Y.)  714. 

XaioilLoiont  —  Moran    v,    Sullivan,    12  5.  Angus  v.  Craven,  132  Cal.  691  (as 

App.  Cas  (D.  C.)  137.  to  right  to  jury  trial);  Kyle  v.  Shore, 

6J§.  1. Griffiths.  Blackwater Boom,  (Colo.  App.   1903)   71   Pac.   Rep.  895; 

etc.,  Co.,  46  W.  Va.  56;  Alexander  tr.  Carpenter  v.  Willard  Library,  26  Ind. 

Davis,  42  W  V%.  465.  App.  619  (eqaitable  action  in  which  a 

6M-    1.  Penasylvaaia.  —  The    test  jurv  is  not  of  right). 

for    determining    whether    an    issue  635.    1.  See  Angus  tr.  Craven,  132 

should  be  awarded  is  furnished  by  the  Cal.  691. 

inquiry  whether  a  verdict  on  the  one  8.  Vow  York—  Under   Code  9f  Civii 

side  or  the  other  could  be  allowed  to  Procedure,  —  Tracy  v.  Dolan,  (Supm. 

stand.    Frawley*s  Estate,  7  Pa.  Dist.  Ct.   Spec.   T.)  30  Misc.  (N.   Y.)  320, 

76;  Weissinger's   Estate,  6  Pa.   Dist.  affirmed  51  N.  Y.  App.  Div.  588.    See 

684;  Wile  V,  Locks,  9.  Pa.  Super.  Ct.  also  Southack  v.  Central  Trust  Co.,  62 

193.  N.  Y.  App.  Div.  a6a 

Supp.  Pl.  &  Pr.— 56  881 
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639. 

641. 

titles  to 

649. 

643. 

644. 

619. 

649. 

651. 
note  r. 

659. 


9.  Mortgages  and  Liens  —  Mortgages.  — See  notes  l,  2. 
See  note  i. 

Lieaf.  —  See  note   i.     See  also  LlENS  and  the  specific 
which  reference  is  there  made. 

10.  Injunctions.  —  See  note  i. 

11.  Fnisances.  —  See  note  2. 

12.  Damages.  —  See  notes  i,  2. 
See  note  I. 

18.  Accounts  and  Accounting.  •—  See  note  2. 

21.  Agreements,  Deeds,   and  Covenants  Oenerally.  —  See 


26.  Boundaries."—  See  note  4. 

27.  Bankruptcy  and  Insolvency.  — See  note  5.     See  also 

United  States  Courts. 


Waiver.  —  The  right  to  submit  issues 
to  a  jury  may  be  waived  by  failure  to 
make  a  timely  demand  for  a  jury. 
Albemarle  Steam  Nav.  Co.  v.  Worrell, 
133  N   Car.  93. 

639.     1.  Lun^  V,  Long.  141  Mo.  352. 


2.  Royer  Wheel  Co.  v.  Miller,  (Ky. 
1899)  50  S.  W.  Rep  62. 

645.  1.  McNulty  v,  Mt.  Morris 
Electiic  Light  Co.,  172  N.  Y.  410; 
Ackerman  v.  True,  56  N  Y.  App.  Div. 
54.     See  also  Allison  v.  Cocke,  ii3  Ky. 


See  also  Lowe  v,  Riley,  57  Neb.  252,  as    212,  holding,  however,  that  the  party 
to  the  right  to  a  jury  in  a  special  pro-    objecting  to  a  jury  trial  of  the  issue 


ceeding,  in  an  original  equity  case  to 
foreclose,  for  the  purpose  of  carrying 
into  effect  the  decree  in  the  main  suit. 

8.  Chosen  Friends  Home  Loan,  etc., 
League  v.  Oiterson,  7  Wyo.  89  (defense 
of  fraud  in  procurement). 

640*  1.  Guaranty  Trust  Co.  v. 
Robinson,  (Supm.  Ct.  Spec.  T.)3i  Misc. 

(N.  Y.)277. 

Adverse  Title.  — Where  an  adverse 
title  may  be  set  up  and  tried  in  such 
suit,  the  defendant  has  a  right  to  a 
jury  to  try  this  issue.  Busenbark  v. 
Park,  6  Kan  App.  i;  Loan,  etc..  Bank 
V,  Peterkin.  52  S.  Car.  236. 

641.  1.  Smith  v.  Fleischman,  23 
N  Y.  App.  Div.  355:  Schillinger  Fire 
Proof  Cement,  etc.,  Co.  v.  Arnott,  152 
N.  Y.  584;  Powell  V,  Nolan.  27  Wash. 
3t8. 

Other  liens  —  Jory  Kot  of  Aight.  — 
Bozarth  v.  McGillicuddy,  19  Ind.  App. 
26:  Fen^ick  v.  Mitchell,  (Supm.  Ct. 
Spec.  T.)  34  Misc.  (N.  Y.)  617*  Brigel 


cannot  thereafter  complain  that  the 
motion  for  such  trial  was  overruled. 
Oweosboro  Harrison  Telephone  Go.  v. 
Wisdom,  62  S.  W.  Rep.  529,  23  Ky.  L. 
Rep.  97. 

649.  2.  Ely  v.  Coontz,  167  Mo.  371; 
Brewer  v.  Asher,  8  Okla.  231;  Grant 
County  V.  McKinley.  8  Okla.  128;  Van 
Trees  v.  Tei  rii  ory,  7  Okla.  353 ;  SI  augh- 
ter  r.  Danner,  (Va.  1904)  46  S.  £.  Rep. 
289. 

But  in  an  Action  at  Law,  where  jury 
trial  is  of  right,  the  necessity  of  ex- 
amination of  a  long  account  will  not 
deprive  a  party  of  his  right  10  a  jury. 
Nordecn  v.  Buck,  79  Minn.  352. 

651.  1.  Webb  v.  King,  21  App. 
Cas  (D.  C.)  141  (tax  deed). 

653.    4.  Hull  V,  Watts.  95  Va.  10. 

5.  Jury  Trial  — Act  of  1898. —Bank- 
ruptcy  proceedings  are  of  an  equitable 
nature,  and  in  proceedings  under  the 
federal  Bankruptcy  Act,  not  ai  law, 
but   relating  to  the  question  of    the 


V.  Creed,  65  O^io  St.  40,  not  a  suit  for  insolvency  of  the  alleged  bankrupt  and 

recovery  of  a  money  judgment  only.  to  alleged  acts  of  bankruptcy,  no  right 

644*    1.    Brandis    v.    Grissom,    26  to  jury  trial  exists  unless  such  act  ex- 

Tnd.   App.   661   (no  right  to  a    jury);  pressly  or  by    necessary  Implication 

Shroyer  zr.  Campbell,  31  Ind.  App.  83.  gives  It.     In  the  exercise  of  jurisdic- 

See  also  Cornett  t/.  Combs,  (Ky.  1899)  tion  at  law  conferred  on  the  bankruptcy 

53  S   W.  Rep.  32.  courts  there  goes  the  concomitant  right 

643*    8.   Reaves    v.   Territory,    13  to  trial  by  jury.     In  re  Herzikopf,  121 

Okli   396.  Fed.  Rep.  544,  57  C    C.  A.  606.     See 

644.      1.    Rhoades  r/.    McNamara,  also  as  to  the  right  to  jury  trial  aodcr 

(Mich,  1904)  98  N.  W.  Rep,  392.  this  act,  Simoason  v.  Sinsheimer,  too 
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853.  S8.  KiaoeUaneoiis  Instances.  —  See  note  i . 

654.  X    PBIHCIPLE8   AND    PEOCEEDIHGS   BELATIVE   TO   StHIXIft- 

8X0K,  Fbamiho,  Bequisites,  Cosbectiov,  Etc.  —  2.  On  What  Pro- 
eeedings  Granted  —  a.  On  Application  or  Ex  Mero  Motu.  — 
See  notes  2,  5. 

655.  b.  Requisites  and  Accompaniments  of  Applica- 
tion OR  Demand  —  (2)  Application  for  Proper  and  Material 
Issue.  —  See  note  4. 

657.  4.  Time  of  Application  and  Order  for  Issne  —  a.  Before 
Hearing  —  (i)  In  General.  —  See  note  3. 

658.  (2)  At  or  Within  Definite  Time.  —  See  note  2. 

661.  d.  Before  or  After  Testimony  Taken.  —  See 
note  I. 

e.  After  Reference  to  Master.  —  See  notes  3,  4. 

664*  7.  Hnmber  of  Qnestions  or  Issues  Submitted  —  Part  or 
Whole  Thereol  —  See  note  i. 

663,  8.  From  What  Sources  Issues  Are  Xade  Up  —  a^  From 
Pleadings  —  oenemi  BuIs.  —  See  note  3. 

Fed.  Rep.  436*  40  C.  C.  A.  474;  Day  if.  65§«    S*  In   Tanniiiea.  —  HatniltoD 

Beck,  etc.,   Hardware   Co..   114  Fed.  v,  Ritchie,  (Tenn.  Ch.  1899)  53  S-  ^* 

Rep.  834,  52  C.  C.  A.  468;  In  r^Cbris-  Rep.  198,  holding  a  rule  of  court  re- 

tensen,  loi  Fed.  Rep.  243;  In  re  Bau-  quiring  application  at  a  certain  time  to 

douine,  loi  Fed.  Rep.  574,  41  C.  C.  A.  be  reasonable. 

318;  In  re  Rude,  loi  Fed.  Rep.  805.  661.    1.   Fenno    v.    Primrose,    135 

653.  1.  Szeontion   of  a    WUl   and  Fed.  Rep.  635. 

Testamentary  Capacity  may  be  the  sub-  8.   Earie  v.    McCartney,    109    Fed. 

ject  of  issues  in  the  District  of  Columbia.  Rep   13. 

National  Safe   Deposit,   etc.,    Co.    v.  4.  Upon  the  Boport  of  tho  Kaiter  the 

Heiberger,  19  App.  Cas.  (D.  C.)  506.  court  may  frame  issues.    Tiimmier  v. 

654.  8.  Hall  v.  Watts,  95  Va.  10;  Liles,  58  S.  Car.  284. 

Moran  «/.  Sullivan,  12  App.  Cas.  (D.  Waiver  by  Befirenot  to  and  Koaring 

C.)  137.  Before  Master.—  Montague  v.  Best.  65 

6.   Trimmier  v.   Liles,    58  S,  Car.  S.  Car.  455  (waiver  by  failure  to  appeal 

284.  from  an  order  of  reference  to  a  master 

Spoeial  Vordiot.  —  In  ^^cr^ia  the  court  and   by  submitting    defenses    to    the 

may  order  a  special  verdict  ex  mero  master). 

motu  in  an  equity  case.      Hardin  v.  6M«    1.  Cockreli  v.  Mclntyre,  x6i 

Foster,  102  Ga.  180.  Mo.  59. 

655.  i.  epeoifle  AppUoation.  —  Where  Unneoossary  MnltipUoation  of  Imoo.  — 
the  action  and  the  principal  features  of  Keebler  v.  Sbute,  183  Pa.  St.  283  (issue 
the  defense  are  equitable  in  nature,  if  out  of  Orphans*  Court).  See  also  Kelly 
there  is  an  issue  of  fact  presented  by  v.  Perrault.  5  Idaho  221. 

the  answer   which  the  defendant    is  IMltoent   Juries.  —  The    court    may 

entitled  to  have    tried    by  jury,   the  submit    different    issues   to    dififerent 

demand  should  specify  such  fact  and  juries.    Mitchell  v.  Simpson,  62  Kan. 

not  call  for  a  jury  trial.     Bates  v,  Es-  343. 

cot,  (Cal.  1900)  59  Pac.  Rep  913.  665*  8.  Waivor  of  Oljoetlon.  — Where 

6ft7«  8.  Hazleton  Nat.  Bank  v,  the  order  is  made  before  answer,  re- 
Hunter,  10  Kulp  (Pa.)  57  (upon  rule  citing  that  it  is  to  try  the  issue  **  raised 
where  the  cause  is  at  issue).  by  the  parties  answering,'*  and  after 

In  Maisaehnsotti,  —  Culbert  v.  Hall,  answer  the  issue  is  tried  under   the 

i8z  Mas««  24,  refusal  for  delay  where  order,  and  the  plaintiff  does  not  object, 

the  case  had  been  marked  for  hearing  he  cannot  thereafter  be  beard  to  com- 

six  weeks  and  the  juries  had  been  ex-  plain.     Miller  v.  Pryse,  (Ky.  1899)  49 

cased  before  the  application  was  made.  S.  W.  Rep.  776. 
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667«  9.  Preparation  of  Itilies  —  By  PartlM  under  Dinetton  or  Approral 
if  CMrt.  —  See  note  2. 

674.  XI.  TUAL  —  1.  Trial  to  Be  by  Jury.  —  See  note  4. 

677,  4.  Time  of  Trial  —  See  note  2. 

680.  7.  General  Conduct  and  Ckmtrol  of  Trial.  —  See  note  i. 

689.  14.  Borden  of  Proof.  —  See  note  3. 

685.  15.  Bridenoe— ^.  Reading  Depositions.  —  See  note  2. 

687.  16.    Instmotions  —  Oenorftl   Fower  and   Datj    to   Wto.  —  See 

note  3. 

688.  Oa  Law  AppUooblo  to  Omo.  —  See  note  i. 
PortiiioBoo  of  iBftraotloBf.  —  See  note  5. 

689.  17.  Direoting  Verdict.  —  See  note  2. 
18.  Verdiot  —  b  Oonoral.  —  See  note  3. 

600.  See  note  4. 

69S.  XIL  BiTmtv  07  FnrnnrcMi  avd  PsocBSDnrcMi  at  Teial  — 

1.  In  General  —  See  note  2. 

699.  XTIT.  PBOoiBDnrea  xh  Covet  Dibxctdto  Iieux  Anss 
Tbial  Thbbeof  —  1.  Pnrther  Hearing  and  Trial  —  a.  Generally. 
-  -  See  note  3. 

667.    a,  PartJ  Xntt   Babmlt  Propor  and  also  to  restrict  the    number   of 

Iirao.  —  See  Barton  v.  Farmers'  Bldg.,  depositions  containing  merely  cumu- 

etc.,  Assoc.,  104  Tenn.  414,  as  to  the  lative  evidence  to  be  read.    Talbot  v. 

power  of  the  chancellor.  Bedford,  (Ky.  1899)  53  S.  W.  Rep.  294. 

Sithor  PartJ  may  frame  such  issues.  697.    8.  See    Kelly  v,    Perrault,  5 

Green  v.  Huggins,  (Tenn.  Ch.  1898)  53  Idaho   221,  holding  thai    the   correct 

S.  W.  Rep.  675.  method  of  presenting  issues  is  by  in- 

674.    4.  Ordor  Should  FroTido  for  Jury  terrogatories.    And  see //t/r^,  XVI.  2. 

Trial.—  Russell  v,  Chicago,  etc.,  Elec-  t.    Where  Errors  or  Irregularities  Oc* 

trie  R.  Co.,  98  111.  App.  347.  eurred  at  Trial, 

677.     a.   CoBtinuanoo.  —  Where    is-  6§§.    1.  Compare  Chosen    Friends 

sues  are  framed  for  the  aid  of  the  judge  Home  Loan,  etc.,  League  v.  Otterson, 

under  a  statute  providing  for  trial  at  7  Wyo.  89. 

the  term  at  which  the  issues  are  or-  la  Tonnoiioo  the  court  may  submit 

dered,  the  order  will  not  survive  that  hypothetical  statements  of  the   facts 

term  unless  by  special  order  the  issues  which  the  evidence  tends  to  prove,  and 

are  continued  along  with    the    case,  the  law  applicable  to  such  facts,  leav- 

Montague  v.  Best,  65  S.  Car.  455.  ing  the  settlement  of  the  facts  to  the 

680«    1.  Compare  Peckham  v.  Van  jury,  as  in  actions  at  law.     McElya  v. 

Bergen,  8  N.  Dak.  595,  wherein  a  stat-  Hill,  105  Tenn.  319. 

ute  requiring  that    In  trials  without  ft.  Perry  v.  Clift,  (Tenn.  Ch.  1899)  54 

juries  all  evidence  offered  must  be  re-  S.  W.  Rep.  121. 

ceived,  was  held  not  to  apply  to  a  case  689«    S.  Bates  v.   Bates,  61    Kan. 

where  the  court  calls  a  jury  for  ad-  859,  59  Pac  Rep.  639. 

visor y  purposes.  8.  Soeosiidoratioii   of  Yordiot  —  See 

689.    8.  The  Powor  of  the  GhaaooUor  Jordan  v.  Downs,  118  Ga.  545. 

may  sometimes  be  exercised  to  the  ex-  WO*    i.  Keebler  r.  Shute,  183  Pa. 

teoc  of  6xing  the  burden  on  one  or  the  St.  283. 

other  of  the  parties.   Trlmmier  v.  Liles,  In  Ooorgia.  —  The  failure  of  the  jury 

58  S  Car.  284.  to  answer  a  question  which  is  Imma- 

6M.    8.  Soitrietbig  Vombor  of  Wit-  terial,  ether  ab  initio  or  made  so  by  an 

SOMOi.  —  In  Kentucky  the  statute  pro-  answer  to   another   question,  is    not 

vides  that  depositions  must  be  used  in  prejudicial,  and  this  is  also  true  as  to 

equitable  actions,  but  that  the  court  an  immaterial  question  submitted  and 

mayrequireoraltesrimony  upon  a  trial  answered.    Columbus  Power    Co.   v, 

bv  )urv,  under  which  statute  it  is  held  City  Mills  Co.,  114  Ga.  558. 

to  be  in  the  discretion  of  the  court  to  M8«    8.  Law  v.  Miller,  24  R.  I.  14. 

allow  oral  testimony  before  the  jury,  MO.    8.  Shorten  v,  Jadd,  60  Kao. 
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•97.  *.  Where  Verdict  Does  Not  Cover  Entire 
Case.  —  See  note  i. 

699.  2.  Final  Dednon  by  Court—  a.  Necessity  of — Xmom  Mi- 
orttioiuurj.  —  See  note  i . 

709.  8.  General  Eflfeot  of  Yerdiot  and  Certifloata  of  Jndg^  —  a. 

Verdict  —  in  Equity  Caaa.  —  See  note  2. 

799.  4.  General  PoWer  of  Court  over  Verdict  and  Findings.  —  See 
note  3. 

6.  Adopting  Verdict  —  in  eenenl.  —  See  note  4. 

790.  Adoption  Equivalent  to  Yinding  by  Conrt.  —  See  note  I. 

6.  Betting  Aside  or  Disregarding  Verdict  —  a.  General 
Power  of  Court  — Decision  Contrary  to  Verdict. —  See 
note  2. 

73;  Vickers  v.  Back  Stove,  etc.,  Co.,  65  Missouri,  —'Hall  v,  Harria,  145  Mo. 

Kao.  97;  Law  v.  Miller,  24  R.  I.  14,  614. 

upon  objections,  under  statute.  Nebraska, — Stockham  Bank  9.  Alter. 

69T.    1.  Moore  v,  Jacobs,  182  Mass.  61  Neb.  359;  Welch  v.  Tipperry,  (Neb. 

482;  Dudley  v.  Dudley,  176  Mass.  34.  1902)  92  N.  W.  Rep.  582. 

See  also  Omaha  F.  Ins.  Co.  v.  Thomp-  Rhode  Island,  —  Law    v.  Miller,   24 

son,  50  Neb.  580.  R.  I.  14,  distinguishing  Silver   Spring 

699.    1.  Jndgo'sPindiiwsAreDeeisiTO  Bleaching,  etc.,  Co.  v,  Woolworth,  16 

of  Facts.—  Halstead  v,  Coen,  31  Ind.  R.  I.  729,  as  a  case  in  which  the  court 

App.  302.  felt  bound  to  follow  the  verdict.     But 

TO"!.    S.  Alaska,  —  Pratt  v.  United  see  Peckham  v,  Armstrong,  20  R.  I. 

Alaska  Min.  Co.,  I  Alaska  95.  539,  holding  that  the  verdict  Is  con- 

^ri>(7»(i.—  W.  H.  Taggart  Mercantile  elusive  if   reconcilable  with  the  evi- 

Co.  V.  Clack,  (Ariz.  1903)  71  Pac.  Rep.  dence. 

925;  Eigan  V,  Estrada,  (Ariz.  1899)  5^  South  Dakota,  —  F.  Meyer  Boot,  etc., 

Pac.  Rep.  721,  notwithstanding  a  statu-  Co.  v,  C.  SheakbergCo.,  11  S.  Dak.  620. 

torjr  provision  making  a  special  verdict  Utah,  —  Toltec  Ranch  Co.  v.  Cook, 

conclusive    as    between    the    parties,  24  Utah  453. 

which  is  held  not  to  modify  the  rule  in  Virginia,  —  Hull  v.  Watts.  95  Va.  10. 

equity  cases  that  the  finding  of  a  jury  Wisconsin,  —  Kammermeyer  v,  Hilz, 

is  advisory  only.  116  Wis.  313 

California, —  Moore  v,  Copp,  119  Cal.  United  States,  —  Fllppin  r.  Kimball, 

429;    Fisher    v.    Zumwalt,    128    Cal.  (C.  C.  A.)  87  Fed.  Rep.  258. 

493.  795.    8.  Halstead  v,  Coen,  31  Ind. 

Colorado,  —  Buckers  Irrigation  Mill-  App.  302. 

ing,  etc.,  Co.  v.  Farmers'  Independent  4.  See  Wilson  v.  Heath,  (Supm.  Ct. 

Diich  Co  ,  31  Colo.  62:  Kyle  v.  Shore,  Tr.  T  )  23  Misc.  (N.  Y.)  714. 

(Colo.  App.   1903)   71  Pac.  Rep.  895;  706.    1.  Wilson  v.  Ward,  26  Colo. 

Royce  v.  Latshaw.  15  Colo.  App.  420.  39,  citing   11   Encyc.  of  Pl.  and  Pr. 

Idaho, — Curtis  z'.  Kirkpatrick,  (Idaho  706;  Kammermeyer  v.  Hilz,  116  Wis. 

19^4)  75  Pac.  Rep.  760;  Brady  v,  Yosi,  313. 

6  Idaho  273;  Gordon  v,  Lemp,  7  Idaho  The  Conrt  May  Kalco  findingi  and  Also 

677.  Adopt  the  jury's  findings  if  the  latter  are 

Illinois,  —  Kozacek  v,  Kozacek,  los  not  inconsistent  with  the  former.    Gor- 

111.  App.  180.  don  V,  Lemp,  7  Idaho  677. 

Kansas,  —  Culp  v,  Mulvane,  66  Kan.  8.  Arizona,  —  Henry  v,  Mayer,  (Ariz. 

143:  Mitchell  V,  Simpson,  62  Kan.  343;  1898)  53  Pac.  Rep.  590. 

Wood  V,  Turbush,  63  Kan.  779.  California,  —  Diamond  Coal  Co.  v, 

Kentucky,  —  Ford  v,  Ellis,  (Ky.  1900)  Cook,  129  Cal.  xvHi,  61  Pac.  Rep.  578. 

56  S.  W.  Rep.  512,  In  cases  of  purely  Illinois,  ~  Hardy  v,   Dyas,  203  111. 

equitable  cognizance.    A  verdict  on  a  211;  Stevens  v,  Shannahan,    160  111. 

legal  Issue  Is    not    merely  advisory.  340;  Biggerstaff  v,  Biggerstaff,  180  III. 

Owensboro  Harrison  Telephone  Co.  v,  407;  Gabyc^.  Hankins,  86  III.  App.  529. 

Wisdom,  62  S.  W.  Rep.  529,  23  Ky.  L.  Indiana,  —  Selsler   v.    Smith,    150 

Rep.  97.  Ind.  88. 
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709.  d.  COURT  Dissatisfied  with  Verdict  Generally 

—  See  note  2. 

e.  Verdict  Against  Evidence  or  Weight  Thereof. 

—  See  note  4. 

71 1.  A.  Disagreement  of  Jury.  —  See  note  2. 

i.  Issue  Improperly  Directed.  —  See  note  3. 
/.  Where  Issues  Are  of  Right  with  Parties.  — 
See  note  6. 
71S.  ZI7.  Hew  Tbial  —  1.  In  OenertL  —  See  note  i. 
794.  7.  Por  Incorrect  or  Improper  Verdict— a.  Verdict  Against 
Evidence  or  Weight  Thereof  —  in  Gentr&i.  —  See  note  i. 

758.  ZVL  Appsilatb  Eeyibw  —  1.  Of  Allowance  or  Befonl  of 
Ime  —  tf.  Power  to  Review  in  General.  —  See  notes  2.  3,  4. 

759.  c.  Review  of  Form,  Manner  of  Framing,  Settle- 
ment, Etc.  —  See  note  4. 

74jl.  2.  Of  Proceedings  at  Trial,  Yerdiot,  Action  of  Coort,  Xte.  — 
d.  Scope  of  Review.  —  See  note  i. 

€.  General  Effect  of  Verdict  and  Action  of 
Court.  —  See  note  4. 

746.  See  note  i. 

Kansas.  —  Bates  v.  Bates,  61  Kan.  67  S.  Car.  296,  holding  that  the  legal 

859.  59  Pac.  Rep.  639;  Shorten  v.  Judd,  issue  as  to  paramount  title  is  not  one 

60  Kan.  73;  Culp  v,  Mulvane,  66  Kan.  merely  for  enlightenment  of  the  court. 

143.  Bivoroa   OaiSi  —  In    New    York,  — 

Kentucky,  —  Ford  v.  Ellis,  (Ky,  1900)  Lowenthal  v,  Lowenthal.  157  N.  Y.  236, 

56  S.  W.  Rep.  512,  in  cases  of  purely  affirming  92  Hun  (N.  Y.)  385,  cited  in 

equitable  cognizance).  the  original  note.     To  the  same  point 

Montana, — O'Rourke  v.  Butte  Lodge  see  Fries  v.  Fries    (Supm.  Ct.Tr.  T.) 

No.  14,  19  Mont  541.  34  Misc.  (N.  Y.)  478. 

5^»Mi}tf/&(7/a.  — F.Meyer  Boot,  etc.,  713.    1.  Gaby  v,  Haokins,  86  IlL 

Co.  V,  C.  ShenkbergCo.,  11 S.  Dak.  620.  App.  529. 

709.    8.  Wilson  v.   Heath,  (Supm.  734.    1.   North    ^KC^Xtu^— Compare 

Ct.  Tr.  T.)  23  Misc.  (N.  Y.)  714,  the  Whitled  v.  Fuquay,  127  N.  Car.  68. 

courtsaying  that  "ordinarily  deference  73§«    8.   Henry    v.    Mayer,    (Ariz. 

would  and  should   be    accorded    the  1898)  53  Pac.  Rep.  590  (error  not  pred- 

finding  of  a  jury  upon  a  disputed  que:-  icable  on  submission);  Baker  v.  Safe 

tion  of  fact,  but  when    the  evidence  Deposit,  etc.,  Co.,  93  Md.  378;  Hall  v, 

which  gives  it  support  is  improbable,  Harris,  145  Mo.  614. 

uncertain,  and  doubtful,   the  verdict  8.  Maclellan  v»  Seim,  57  Kan.  471; 

should  not  be  permitted  to  dominate  Reese  v,  Youtsey,  69  S.  W.  Rep.  708, 

the  disposition  of  the  case  **  24  Ky.  L.  Rep.  603. 

If  the  ETidanet  is  Contradletory  and  4.  Culbert  v.   Hall,   181   Mass.   24; 

evenly  balanced  the  determination  of  Miller  v.  Wills.  95  Va.  337;  Alexander 

the  jury  should  not  be  superseded  by  v,    Davis,  42   W    Va.  465.    See  also 

that  of  the  court  unless  there  be  good  Parker  v.  Simpson,  180  Mass.  334. 

cause  shown.    Miller  v.  Wills,  95  Va.  739.    4.  An  Objaetlon  to  tha  Fonn  «f 

337.  Interrogatories  is  not  available  in  error. 

4.  Brady  v,  Yost,  6  Idaho  273.  W.  11.  Taggarc  Metcantile  Co.  v.  Clack. 

711.    8.  Hardy  fr.  Dyas,  203  111.  211;  (Ariz.  1903)  71  Pac.  Rep.  925. 

Shapira  v,  D'Arcy,  t8o  Mass.  377.  74ft.    1.  Hall  v.    Harris,    Z45  Mo. 

8.  See  Allison  v.  Cocke,  112  Ky.  212.  614. 

6.  Whitted  v.  Fuquay,  127  N  Car.  68.  4.  In  Tennoisee  the  verdict  is  regarded 

TonaoHao  —  Verdict   on    Immaterial  as  of  the  same  effect  as  at  law.     Mc' 

Issues, -^Vtrty    v,  Clift,   (Tenn.    Ch.  Elya  t^.  Hill,  105  Tenn.  319. 

1899)  54  S.  W.  Rep.  121.  746.    1.  Ford  v,  Ellis,  (Ky.    i90o> 

Soath  OanHna. --Williams  V.  Halford,  56  S.  W.  Rep.  512. 
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748.  h.  Verdict  or  Decree  Against  Evidence  or 
Weight  Thereof.  —  See  notes  i,  2. 

749.  L  Where  Errors  or  Irregularities  Occurred  at 

Trial  —  in  InstmotionB  or  Direotiom.  —  See  notes  1,2. 
790.  In  Admission  or  Bejection  of  Eyidmieo.  —  See  note  I. 

7«'S9.  XVII.  AcTiov  Dx&ECTE])  Instead  or  Issue  —  1.  In  Oen- 
eral.  —  See  note  3. 

734.  6.  Proceedings  on  Verdict  and  Judgment  in  Court  Directing 
Action  — tf.  Bringing  On  for  Further  Directions.  —  See 
note  4. 

74§.  1.  See  Glover  v,  Gasque,  67  Rep.  14;  Hudson  v.  Wood,  iiq  Fed- 
S.  Car.  18.                                                 "  Rep.  764,  wherein  suspension  of  pro- 

8.  Whitted  v.  Fuquay,  127  N.  Car.  ceedings    in    equity   was    held   to   be 

68.  proper    uatil    questions    which    were 

749*    1.  Fishery.  Zutnwalt,  128  Cal.  without  the  jurisdiction  of  the  court  of 

493;  Kelly  V,  Perrault,  5  Idaho  221.  equity  could  be  tried  at  law. 

8.  Scheerer  zf.  Goodwin,  125  Cal.  154;        754.    4.  Delawaie,  etc.,  R.  Co.  v, 

Royce  r.  Latshaw,  15  CoIj.  App.  420;  Breckenridge,  56  N  J.  Eq.  595,  holding 

Gordon  v.  Lemp,  7  Idaho  677;  Ring  v,  that  where  an  issue  is  raised  by  petition 

Lawless,  190  111.  520;  Cockrell  v.  Mc-  and  answer  as  to  the  scope  and  effect 

Intyre,  161  Mo.  59;  Hall  v.  Harris,  145  of  the  judgment  at  law,  and  evidence 

Md  614;  A  plan  d  v.  Pott,  (S.  Dak.  1902)  dehors  the  record  of  the  action  is  neces- 

92  N.  W.  Rep   19.  sary  to  show  the  scope  of  such  judg- 

750.    1.  Welch  7/.  Tipperry,  (Neb.  ment,  such  evidence  should  be  offered 

1902)  92  N    W.  Rep   582.  inopencourt,  and  not  based  on /x/ar/^ 

7$J.    8.  See  Nashnia  Sav.  Bank  v.  affidavits,  and  the  judgment  should  be 

Burlington  Electric  Light  Co.,  99  Fed.  given  in  evidence  at  the  hearing. 


JOINT  TENANTS  AND  TENANTS  IN 

COMMON. 

758.  I.  AcTiOKS  AND  Suits  Ikteb  Sese  —  1.  Aooonnt  at  Common 

Law  —  By  the  Aneient  Common  Law. —  See  note  I. 
799.  See  notes  i,  2. 

760.  2.  Assumpsit.  —  See  notes  2,  3. 

761.  See  note  i. 

S.  Action  for  Bepairs  and  Improvements.  —  See  notes  4, 6. 
769«  4.  Beplevin  and  Detinue.  —  See  note  4. 

75§.    1.  Gulf    Red    Cedar   Co.    v,  them  for  the  rent  will  lie.    Elliott  v, 

Crenshanr,  138  Ala.   134:    Butte,   etc..  Knight,  64  III.  App.  87. 

Consol.  Min.  Co.  v,  Montana  Ore  Pur-  3.  Cecil  c.  Clark,  49  W.  Va.  459. 

chasrng  Co.,  35  Mont.  41.  761.    1.  Ballo  j  v,  Ballou,  94  Va.  350. 

759.  1.   Gulf    Red  Cedar  Co.   v,  4.   Merchants   Bank  v.   Foster,  ,124 
Crenshaw,  138  Ala.  134  AU.  696. 

8.  Gregg  V.  Roaring  Springs  Land,  6.  TurnbuH  v,   Foster,  116  Ga.  765; 

etc..  Co.,  97  Mo.   App.  44;  Keller  v.  Van  Ormer  r/.  Harley,  102  losira  150; 

Lamb,  10  Kulp(Pa.)246  Danforth   v.  Moore,  55  N.  J   Eq.  127; 

760.  S,  Jevons  v,   Kline,  9   Kulp  Ballou  v.  Ballou.  94  Va.  350. 

(Pa)  305.  76a.    4,   Bain   v.   Trixler,   24   Ind. 

Where  One  Cotenant  Hat  Contracted  to    App.    216;    Smith- McCord  Dry.Goods 

Pfty  Bent  to  the  Other  an  action  be  I  iveen    Co.  v,  Burke,  63  Kan.  740;  Miller  v. 
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76ff. 

note  2. 

766. 
767. 

768. 

769. 
770. 
771. 

ties  —  a. 
77«. 


6.  Action  for  Oonvertlon  —  a.  General  Rules. —  See 

Xtrt  BcUntioA.  —  See  note  3. 

If  Tmuit  CpAY«rt  Chattoli  Iff  Aetul  OMtroBtloa.  —  See  note  I. 

8.  Waste.  —  See  note  4. 

9.  liyectment.  —  See  note  5. 

10.  Mesne  Profits.  —  See  note  i . 

11.  Parties  — See  notes  3,  4. 

12.  Equitable  Jurisdiction  and  Bemedies.  —  See  notes  2,  3. 
Ii^vneUon.  —  See  note  2. 

11  Actions  Aoaihbt  Thibd  Pebsohs  —  1.  Joinder  of  Par- 

General  Rules  —  in  Penoiua  Aotiont.  —  See  note  4. 
See  notes  i,  2. 


Criffler,  83  Mo.  App.  395;  Keliey  v, 
VandWer,  75  Mo.  App.  435;  Ashland 
Lodge  No.  63  V.  Williams,  100  Wis.  223. 

BiTliible  Pifoperty.  —  Gates  v.  Bovvers, 
169  N.  Y.  14. 

765.  9.  McCarthy  v.  McCarthy, 
(Sapm  Ct.  App.  T.)40  Misc.  (N.  Y.)  180. 

8.  Moore  r\  Walker,  124  Ala.  199; 
Daniel  v,  Daniel,  102  Ga.  181. 

7M«  1.  Alaska,  —  Garside  v,  Nor- 
val,  I  Alaska  19. 

Georgia,  —  King  r.  Neel.  98  Ga.  438. 

Maine,  —  Wing  v.  Milltken,  91  Me. 
387:  Fleming  v.  Katahdin  Pulp,  etc., 
Co.,  93  Me.  no;  Leader  v,  Planie,  95 
Me  343. 

Missouri,  —  Sheffler  v,  Modd,  71  Mo. 
App.  78. 

New  York,  —  Cosgriff  v.  Dewey,  164 
N.  Y.  i;  Harris  v,  Gregg.  17  N.  Y. 
App.  Div.  210. 


V.  Fergen,  15  S.  Dak.  541:  Abbey  «. 
Wheeler,  170  N.  Y.  122;  Keller  v. 
Lamb.  202  Ha.  St.  412. 

Where  Aeoonnt  Is  Simple.  —  McCaw  v. 
Barker,  115  Ala.  543;  Gulf  Red  Cedaf 
Co   V.  Crenshaw,  138  Ala   134. 

By  Statute  in  Pennsylvania  an  ac- 
counting can  be  had  in  equity  where 
the  coienant  uses  mineral  lands  for  his 
own  profit.  McGowan  v.  bailey,  179 
Pa.  St.  470. 

The  InstitiitioD  of  a  Bspleiiii  Suit  will 
not  preclude  the  coienant  from  starling 
a  suit  in  equity  where  a  court  of  equity 
has  proper  jurisdiction.  0*Bryaa  v. 
Brown.  (Teno.  Ch.  1898)48  S.  W.  Rep. 

315. 
S.  Satrerlee  v,  Kobbe,  173  N.  Y.  91. 

Contribution  can  be  enforced  in  equity 

by  a  cotenant  who  has  been  forced  to 

pay  more  than  his  share  of  the  pur- 


Sonth  Dakota,  —  Grigsby  v.  Day,  9  chase  money.    Walker  v.  Sarven,  41 

S.  Dak   585.  Fla.  210;  Grove  v.  Grove,  100  Va.  556. 

Wisconsin.  —  Sullivan  v.  Sherry,  iii  770*    S.  Morrison  v,  Morrison,  12a 

Wis.  476.  N.  Car  598. 

Contra,  ~~  Deavitt  v.  Ring,  73  Vt.  298.  Malioions  Waste.  —  State  v.  Judge,  52 

767.    4.  Nevels  v.  Kentucky  Lum-  La   Ann.  103. 

berCo..  108  Ky.  550;  Cosgrlflf  v.  Dewey,  Under  Statnta.  --  Butte,  etc.,  Consol. 

164  N.  Y.  i:  Morrison  v,  Morrison.  122  Min.  Co.  v.  Montana  Ore  Purchasing 


N.  Car.  598:  Hinson  v.  Hinson,  120  N. 
Car.  400;  Williamson  v.  Jones.  43  W. 
Va.  562. 

6.  Thompson   v.   Sanders,   113    Ga. 
1024;  Peterson  v,  De  Baun,  36  N.  Y. 


Co.,  21  Mont.  539.  25  Mont.  41. 

771.  4.  Butie,  etc.,  Consol.  Mln. 
Co.  V,  Montana  Ore  Purchasing  Ca, 
25  Mont.  41. 

773.    1.  Galveston,  etc.,  R.  Co.  v. 


App.  Div.  259;  Ricks  v.  Pope,  129  N.    Stockton,  15  Tex.  Civ.  App.  145. 


Car.  52. 

76§.  L  Neher  v,  Armijo,  (N.  Mex. 
1901)  66  Pac.  Rep   517. 

S.  Sullivan  v.  Sherry,  in  Wis.  476. 

4.  Contra.  -Gulf  Red  Cedar  Co.  v. 
Crenshaw.  138  Ala   134. 

7M.  8.  Gulf  Red  Cedar  Co.  v. 
Crenshaw,  138  Ala.  134,  citing  ih 
Encyc.  of  Pl.  and  Pr.  769;  Fried  rich 


S.  Cveleth  r.  Sawyer.  96  Me.  227; 
Armstrong  v,  Canady,  (Miss.  1903)  35 
So.  Rep    138. 

Under  the  Utah  Statutes  (Rev.  Stat 
Utah  1898,  2919).  a  tenant  in  Lommoo 
can  maintain  an  action  for  conversion 
without  either  joining  his  cotenant  as 
plaintiff  or  making  him  a  defendant. 
Boley  v.  All  red,  25  Utah  402. 
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778*  b.  Exception  to  Rule  Requiring  Joinder.  — See 
note  I. 

774.  8.  Oljaotiont  for  Hoi^oiiider  —  Waiv«r  — 1&  Atttoas  Is  Misto. 

—  See  note  i. 

775.  S.  In  Eeplevin  or  Detinue.— See  note  2. 

4.  Actions  for  Beoovery  of  Beal  Property.  —  See  notes  4,  6. 

776.  See  note  2. 

TraipMs  to  trf  Title.  —  See  note  4. 

777.  6.  Treepaas  to  LeuicL.  —  See  note  i. 

775,  1.  Where  one  tenant  in  com-  Jeindflr  of  More  thaa  One  end  Lms  thaa 
mon  has  compromised  his  claim,  but  All. —  In  TV^h^jj^^*  where  in  ejeciment 
stipulated  the  right  of  his  cotenant  to  one  of  several  colenants  was  not  made 
remain  unaffected,  nonjoinder  is  no  a  party,  the  court  refused  to  dismiss, 
defense  to  an  action  by  the  cotenant.  but  decreed  that  each  tenant's  share  be 
McCune  v.  Scott,  i8  Pa.  Super.  Ct.  ascertained,  and  that  the  complainants 
263.  recover  in  proportion  to  their  several 

774.    1.  Oods  and  etatatery  Frotliions.    in terests.    H ughes  v.  Woodard,  (Ten n. 

—  Jones  V.  De  Coursey,  la  N.  Y.  App.    Ch.  1900)63  S.  W.  Rep.  loi. 

Div  164.  SUlnrs  of  Titlo  in  One  Joint  Tonaat.  — 

779.    e.  See  Vermont  L.  &  T.  Co.  Greenfield  v.  Mclntyre,  112  Ga.  691. 

V.  Cardin,  19  Wash.  304..  Where  Snit  Is  Bognn  Jointly  and  Beror- 

4.  Bub^r    V,    Henderson,    156    Mo.  ally,  one  showing  title    may  recover 

566.  though  the  others  do  not.    Greenfield 

e.  Joinder  in  ^oetmoiit  Pnneessiary.  —  v,  Mclntyre,  ixa  Ga.  691. 

Deering  v,  Riley,  38  N.  Y.  App.  Div.  4.    Binswanger     v,     Henninger,     i 

164.  Alaska  509;   Field  v.  Tanner,  (Colo. 

Joint  or  Separate  Aetien.  —  In  New  1904)  75  Pac.  Rep.  916;  Thompson  v. 

Mexico  tenants  in  common  may  join  in  Johnson,  (Tex.  Civ.  App.  1900)  56  S. 

ejectment  and  recover  the  whole  prop-  W.  Rep.  591. 

erty  demanded  so  held  by  them  in  777.    1.  Hnsbaad  and  Wib.  —  Under 

common;  or  they  may  sue  separately  Code  Civ.  Pro.  Cal.,  g  384,  husband 

and  each  one  recover  only  his  own  In-  and  wife  can  jointly  bring  an  action 

terest.     Neher  9.  Armljo,  9  N.  Mez.  for  trespass  as  tenants  in  common. 

335.  Wagoner  v.  Sllva,  139  Cal.  559. 

776.  S.  Deering  v,  Reilly,  167  N.  lajunetion.  —  One  tenant  in  common 
Y.  184:  Morehead  v.  Hall,  136  N.  Car.  may  sue  to  enjoin  a  trespasser.  For- 
313;  Winborne  v,  Elizabeth  City  Lum-  tain  v.  Smith,  114  Cal.  494;  Rodgers  v, 
ber  Co.,  130  N.  Car.  33;  Griswold  v.  Pitt,  89  Fed.  Rep.  430,  the  latter  case 
Minneapolis,  etc.,  R.  Co.,  (N.  Dak.  holding  that  one  of  a  number  of  co- 
1903)  97  N.  W.  Rep.  538;  Mather  v.  tenants  can  enjoin  a  trespasser  from 
Dunn,  II   S.  Dak.  196;  Thompson  v.  the  appropriation  of  any  portion    of 

ohnson,  (Tex.  Civ.  App.  1900)  56  S.    water  to  which  either  he  or  his  coten. 


^ 


.  Rep.  591.  ant  is  entitled. 
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JUDGES. 

781.  m.  PxACTXCsWRSBsJosMlsDisaTTAimED— 1.  Secoia- 
tion  on  Judge's  Motion.  —  See  note  3. 
789.  2.  Objection  by  Parties  —  a.  Generally.  —  See  note  2. 
b.  How  Raised.  —  See  note  3. 

785.  c.  Decision.  —  See  notes  2,  3. 

d.  Waiver  —  EfliBet  of  sutntM.  —  See  note  4* 
784«  See  note  2. 

786.  ly.  BnoUL  AKD  BtrBSTiTiiTS  JiTBGES  —  8.  When  HeooBsary. 
—  See  note  2. 

7§1.    8.  State  v.  Gilham,  97   Mo.  For  AUeg&tioiii  Held  to  Bo  InfoffleieBt 

App.  296.  to  Show  HottUity,  see  Smith  v.  Com., 

T§9.    8.  Sampson  v.  People,  t88  III.  108  Kv.  53. 

593.  cittHQ  1 1  Encyc.  of  Pl.  and  Pr.  782.  783.    2.  Motion  Should* Bo  Omitod  on 

TiaoofMakinff  Oljoetlon.  —  InGiveos  Suffielont    Unoontroyerted    AiRdavit.  — 

V,  Crav7sha(v,  (Ky  1900;  55  S.  W.  Rep.  Morehouse  v.  Morehouse,  116  Cal.  332. 

.  905,  it  was  held  that  an  affidavit  did  See  also  Cox  v,  U.  S.,  (C.  C.  A.)  100 

not  come  too  late  where  there  had  been  Fed.  Rep.  293. 

no  motion  disposed  of  before  it  was  As  to  the  Fraotioo  in  OUahonw,  see 

presented.  Lincoln  v.  Territory,  8  Okla.  546. 

But  the  objection  should  be  made  at  S.  State  v,  Foster,  (La.  1904)  36  So. 

the  earliest  opportunity.     Eberrille  v.  Rep.  554  [dHn/i  11  Encyc.  of  Pl.  and 

Leadville     Tunneling,    etc.,    Co.,    28  Pr.  783  and  notes];  Talbot  v.  Pirkey. 

CoId.  241.  139  Cal.  326. 

Aftsr  Jndffmont  the  objection  comes  That  tho  Jndge  Has  Vo  Diierotlon  in 

too  late.     BroKn  v,  Holland,  iii  Ga.  making:  the  decision,  see  State  v.  Pitts. 

817;  Ex  p.  Hilton.  64  S.  Car.  201.     See  (Ala.  1904)36  So.  Rep.  20. 

also  Buena  Vista  Loan,  etc..  Bank  v,  "  Tho  Jndgo  Has  Hot  the  Power  to  Pass 

Grier,  114  Ga.  398;  Berry  v.  State,  117  Upon  His  Own  Qnalifleation  Witlurat  a 

Ga.    15;   Colcrane   v,   Templeton,    106  Hearing,  and  to  determine  that  he  has 

Fed.  Rep.  370,  .(5  C.  C.  A   328.  no  interest  in  the  case  without  jriving 

S.  State  V,  Pitts,  (Ala.  1904)  36  So.  any  opportunity  to  any  one  to  show 

Rep.  20;  People  v.  Findley,  132  Cal.  that  he  has  such  interest."     Younger 

301;  Cox  V.  U.  S.,  100  Fed.  Rep.  293,  v,  Superior  Ct.,  136  Cal.  682. 

40  C.  C.  A.  380  Boforonoo  to  Judge  Ad  Hoe  in  Louisiana. 

Ho  Formal  Application  Is  Hoooosary  for  —  See  State  v.  Foster,  (La.  1904)  36  So. 

the  calling  of  a  qualified  judge  when  Rep.  554. 

the  record  discloses  the  disqualification.  4.  Gresham  v.  State,  43  Tex.  Crim. 

State  V,  Mack.  26  Nev.  430.  466. 

(tentonts  of  Afldayit.— In  Oklahoma  Consentof  Parties.— In /nr^  Eaton  ton 

It  has  been  held  that  the  affidavit  need  Electric  Co  ,  120  Fed.  Rep.  loio,  it  was 

not  set  out   the  facts  on  which  it  is  held  that  a  federal  judge  would  not  sit 

founded.    Lincoln  v.  Territory,  8  Okla.  by  consent. 

546.  784.    S.  That  Disqnalifloation  Is  Hot 

OnlBdeney  of  Affidavit  in  Kentueky,  Waived  by  Proooedlng  to  Trial,  see  State 

—  See  Sparks  v.  Colson,  109  Ky.  711;  v.  Hartley,  75  Conn.  104. 

Givens  v.  Crawshaw,  (Ky.  1900)  55  S.  786.    8.  Absenot   of   Judge  — Tazas 

W.    Rep.   905;  Powers  v»  Com.,  (Ky.  Statute.  —  Scott  c.  State,  43  Tex.  Crim. 

1902)  70  S.  W.  Rep.  644.  5')t. 
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787.  4.  Wlieii  Kay  Act.  —  See  notes  3,  6. 

788.  6.  Selection  — -  Mode  of  Belteaoa.  —  See  note  4. 
780.  See  note  4. 

790.  Baqnait  and  Notioa  to  8iibititiito  Judge.  —  See  notes  2,  3. 

6.  Proofof  Authority  — a.  Necessity  and  Sufficiency 
OF.  —  See  note  4^ 

701«  See  note  i. 
709.  See  note  2. 

b.  PRESUMFnoN  OF  AUTHORITY.  —  See  note  4. 
708*  See  note  1. 

7.  Objections  to  Authority.  —  See  note  5. 

WaiTor  of  Objeotion.  —  See  note  7. 

704.  8.  Powers  and  Duties.  —  See  notes  i,  2,  3. 

TST.    S.  Nelson  v,  Seattle  Traction  T93.    1.  Compare  Good  bar  Shoe  Co. 

Co..  25  Wash.  602.  r.  Stewart,  70  Ark.  407,  holding  that 

e.  In  a  Contempt  Proceeding  in  North  an  appeal  must  be  dismissed  where 

Dakota  it  was  held  that  the  right  did  the  record  failed  to  show  that  a  special 

not  exist.     Noble  Tp.  v.  Aasen,  10  N.  chancellor  was  elected  during  the  term 

Dak.  264.  at  which  his  decree  was  rendered. 

T88*    4.  7or  the  Prooadnro   for  Ap-  6.  Estoppel. —  Parties  who  agree  to 

pointing  a  Speoial  Jndge  in  Alabama,  see  and  ac()uiesce  in  the  selection  of  a 

Roberts  v.  State,  126  Ala.  74.  special  judge  by  the  regular  judge  are 

T89*  4.  Roberts  I'.  State,  126  Ala.  74.  estopped  to  deny  the  authority  of  the 

T90*    8.  Glenn-Tucker  7/.  Clayton,  regular  judge  to  make  the  selection. 

(Indian  Ter.   1902)  70  S.   W.   Rep.  8;  Oakland  z/.  Hart,  129  Cal.  q8. 

State  V.  Hunter,  171  Mo.  435;  State  v.  7.  Robertsr.  Stale,  126  Ala.  74:.  State 

Gillham,  174  Mo.  671;  State  v.  Fort,  v,  Newman.  49  W.  Va.  724  [both  cases 

(Mo.  1903)  77  S.  W.  Rep.  741;  Slate  v,  citing  11  Encyc.  of  Pl.  and  Pr.  793]; 

Mack,  26  Nev.  430.  Oakland  v.  Hart,  129  Cal.  98;  Ripley 

In  Indiana  it  has  been  held  that  the  v.  Mutual  Home,  etc.,  Assoc.,  154  Ind. 

appointment  of  a  special  judge  by  the  155;  Crawford  r/.  Lawrence,  154  Ind. 

regular  judge  is  discretionary.     Kissel  288;  Missouri  Pac.  R.  Co.  t'.  Preston, 

V,  Lewis,  156  Ind.  233.  63  Kan    819;   Salyer  v,  Napier,  (Ky. 

S.  State  V,  Gillham,  174  Mo.  671.  1899)   51  S.   W.  Rep.   10;    Snohomish 

4.  NeooMity  of  Oath.—  In    State    v.  First  Nat.  Bank  v.  Parker,  28  Wash. 

Burnett,  47  W.  Va.   731,  it  was  held  234. 

that  a  special   judge  called   to  try  a  T94*    1.  State  v.  Gilham,  97  Mo. 

felonycase  must  take  the  required  oath.  App.  296:  Demaris  v.  Barker,  (Wash. 

But  see  Powers  v.  State,  (Miss.  1904)  1903)  74  Pac.  Rep.  362. 

36  So  Rep.  6,  wherein  the  acts  of  a  Termination  of  Powers.  —  In  Goodbar 

special  judge  were  held   to  be  valid  Shoe  Co.  v.  Stewart,  70  Ark.  407,  it  was 

even  though  the  oath  was  not  taken.  held  that  the  powers  of  a  special  chan- 

791.    1.  NeooMity   for    Written  Ap-  cellor  ended  at  the  term  at  which  he 

pointmont.  —  In  Roberts  v.  State,  126  was  elected.    See  also  Crane  v.  Brooke, 

Ala.   74,  it   was  said   that   the   better  zo9Ky.647;  Fordyce  v.  State,  115  Wis. 

practice  would  be  to  have  the  appoint-  608,   wherein  the  same  rule  was  an- 

ment  in  writing.                                     -  nounced  concerning  a  special  judge. 

7IMI.    9.  BoMons  far  Calling  Bpeelal  2.  After  Final  Doereo  the  powers  are 

Judge  Heed  Not  Bo  Shown.  —  Slate  u,  at  an  end.    Ramsey  v,  Lindsey,  207 

Hunter,  171  Mo.  435.  Pa.  St.  262.     See  also  Kissel  v.  Lewis. 

4.  Fresnmption  that  Beloetion  Was  Begn-  27  Ind.  App.  302;  Jones  v,  Peters,  28 

lar.  —  Roberts  v.  State,  126  Ala.  74.  Ind.  App.  383. 

PNonrnptionofOaasofdrXlootingBpeeial  Jurisdiction  Hot  Chisted  bj  Botum  of 

Jndgo.— State  v.  Newman. 49  W.Va.  724.  Begular  Judge.  —  Bohannon  v,  Tabbin, 

Presumption  of  Speoial  Judge's  Author-  (Ky.  1903)  76  S.  W.  Rep.  46. 

ity  under  Laws  of  Colorado.  —  Means  v.  8.  Fisher  v,  Puget  Sound  Brick,  etc., 

Stow,  29  Colo.  80.  Co.,  (Wash.  1904)  76  Pac.  Rep.  107. 
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819.  IL  BmnTiov,  Vatvbi,  avb  Yabioot  Kiyds  ot  JvDe- 
MBVTS  — S.  Baiential  Blements— a.  Rendition  by  Duly  Con- 
stituted Court  — (2)  At  Unauthorized  Time  or  Place— {%) 
aut«Mftt  of  inU.  —  See  note  3. 

818.  See  note  2. 

814.  (\)  Aftir  lzplmti«B  of  Ttm.  —  See  note  i. 
(0)  In  YMfttloii.  —  See  note  3. 

8 Iff*  Bra4itio&  la  YMatioa  1^  Gomtiit.  —  See  notes  2,  3. 

816.  (3^  Disqualification  of  Judge.  —  See  note  3. 

817.  {4)  De  Facto  Judges.  —  See  note  3. 
891.  d.  Definitiveness.  — See  notes  i,  2. 

8SJi.  3.  Oenenl  Vatnre  — ^.  Sentence  of  Law,  Not  of 
Court.  —  See  note  3. 

819.    S.  Martinv.  Scott,  118  Ga.  149,  etc.,    Co.,    109   Iowa   8j;    Spalding   v. 

where   the   court   was  sitting  pursuant  Citizens'  Bank,  78  Mo.  App.  374;  Ag- 

to  a  void  adjournment.  new  v.  Omaha  Nat.  Bank,  (Neb.  1903) 

813.  2.  ttgniA^Jadgmeat  in  Another  96  N.  W.  Rep.  189;  Brakefield  v.  Lucas, 
0oii]it]r«  —  There  is  no  irregularity  in  10  Okla.  584;  Bludworth  v,  Poole,  21 
the  trial  judge  making  and  signing  his  Tex.  Civ.  App.  551. 

decision  and  decree  in  a  county  other        In  %  Bait  to  Vaeate  a  Frandalent  Tnuit- 

than  that  in  which  the  case  was  tried,  ftr  of  Personalty  and  to  subject  it  to  the 

as  they  are  of  no  force  until  filed  with  claims  of  several  creditors,  a  judgment 

the  clerk  of  the  latter  county.     Walter  is  not  complete  when  it  fails  to  detcr- 

V.   Merced   Academy   Assoc.,    ij6    Cal.  mine  the  sums  due  to  the  plaintiffs  and 

58 J,  59  Pac.  Rep.  136.  to  subject   the   property  to   their  pay- 

814.  1.  Judgment  Yalid  Though  ment.  Oliver  Finnic  Grocery  Co.  v, 
Bandarod  After  Ezpiration  of  Term.  —  Bodenheimer,  77  Miss.  415. 

See  Hufford  v,  Lewis,  39  Ind.  App.  203.  Interloontory  JadgmantBeeomingnnaL 

8.  Adams  v.  Wright,  129  Ala.  305.  — A  judgment  for  the  plaintiff  "sub- 
See  also  Coe  v.  £ri>,  59  Ohio  St.  259.  ject    to    all    legal   discounts "    becomes 

Tlio  Ylrglnia  Statnte  which  provides  final  and  effectual  when  the  defendant 
for  the  entry  of  interlocutory  decrees  in  disclaims  any  such  discounts.  Bank- 
vacation  does  not  authorize  a  decree  head  v.  Good,  56  S.  Car.  392. 
confirming  a  report  of  liens,  which  dis-  S.  Jndgmeat  Boitaining  I>emnrrer.  — 
poses  of  the  cause  on  the  merits.  Har-  Texas  Land,  etc.,  Co.  v,  winter,  93  Tex. 
ris  V.  Jones,  96  Va.  658.  560. 

815*    2.  BifHe    v,    Jackson,     (Ark.  Claim  Determined,  bnt  Payment  Deftned. 

1903)   72  S.  W.  Rep.  566;  Gamble  v.  s — Where  the  amount  due  to  onedaim- 

Buffalo  County,  57  Neb.  163.  ing  a  lien  on  the  premises  in  suit  is 

8.  Fred  Miller  Brewing  Co.  v.  Cap-  ascertained,  and  it  is  decreed  that  he 
ital  Ins.  Co.,  11 1  Iowa  590;  Harris  v.  shall  have  that  stmi  out  of  the  pur- 
Jones,  96  Va.  658.  chase  money  of  the  property  ordered  to 

816.  8.  Orcutt  v.  Conrad,  10  N.  be  sold,  when  paid  into  court,  this  ta 
Dak.  431.  the  equivalent  of  a  technical  judgment 

817.  8.  In  ft  Hewes,  6a  Kan.  288;  as    to    him.      Simmons    v.    Redmond. 
State  V,  Carter,  49  W.  Va.  709;  Tower  (Tenn.  Ch.  1901)  62  S.  W.  Rep.  366. 
V,  Whip,  S3  W.  Va.  158.  894.    8.  See  New  York.  etc.  R.  C6. 

891«   1.  Hart  v.  Nonpareil  Printing,     v.  Hungerford,  75  Conn.  76. 
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895,  €.  Reasons  for  Judgment.  —  See  notes  s,  6, 

8*8.  e.  Decisions  and  Findings   Distinguished  from 
Judgments.  —  See  notes  2,  5. 

83A  k.  Judgments  AS  Contracts  —  (i)  In  GeneraL  —  St^ 
notes  ly  2. 

834.  (2)   Within   Constitutional  and  Statutory  Provisions  — 
ZmpairlAg  Obligation.  —  See  notes  l,  2,  3. 

Statute  of  LimitatiOBs.  —  See  note  7. 

88tS«  Joinder  of  Partiei.  —  See  note  2. 

i.  J  udgments  as  Conveyances.  —  See  note  7. 


895*  6.  Citizens'  Bank  v,  Brigham, 
61  Kan.  72J  (holding  that  reasons  stated 
in  an  opinion  do  not  estop  the  parties)  ; 
Adams  v,  Yazoo,  etc.,  Valley  R.  Co., 
77  Miss.  194;  Williamson  v,  McCaldin 
Bros.  Co.,  122  Fed.  Rep.  63,  58  C.  C.  A. 

399. 

6.  Richardson  v.  Marshall  County, 
100  Tenn.  346;  Abraham  v,  Casey,  179 
U.  S.  210.  See  also  Shryock  v.  Hensel, 
95  Md.  6x4. 


direction  that  findings  and  decree  be 
drawn  in  favor  of  the  defendants,  en- 
tered by  the  court  in  its  minutes,  does 
not  preclude  a  subsequent  decision 
against  some  of  the  defendants  who  are 
in  default.  Canadian,  etc.,  Mortg.,  etc., 
Co.  V,  Clarita  Land,  etc.,  C6.,  140  Cal. 
672. 

§39.  1.  Wickes  t/.  Wickes,  98  111. 
App.  156;  St.  Louis  Type  Foundry  Co. 
V.  Jackson,   128  Mo.   124;   McElroy  v. 


Opinion  Considorod  to  Detormino  Eflbct    Ford,  81  Mo.  App.  500  {overruling  6iee- 


of  Jndgmont. —  Smith  v.  Frankfort,  etc., 
R.  Co.,  73  S.  W.  Rep.  1088,  24  Ky.  L. 
Rep.  2040. 

Opinion  Ooaiiderod  to  I>etonnine  What 
Wm  Deddod.  —  Matter  of  Edson,  38  N. 
Y.  App.  Div.  19. 


han,  etc.,  Transp.  Co.  v.  Sims,  28  Mo. 
App.  64) ;  Belleville  Sav.  Bank  v. 
Winslow,  30  Fed.  Rep.  488;  Welch  v, 
Sargent,  127  Cal.  72. 

9.  Lamberton  v.  Grant,  94  Me.  508; 
Burnham  v,  Bumham,  46   N.  Y.  App. 


Opinion    Confidorod    Whore  Judgment    Div.    513;    In   re   Fremont   County,    8 
Ambtgnooi. — Gentry    v.    Pacific    Live     Wyo.  i. 


Stock  Co.,  (Oregon  1904)  77  Fac.  Rep. 
IIS* 

8M.  2.  Emig  v.  Medley,  69  111. 
App.  199;  Males  v.  Murray,  23  Ohio 
Cir.  Ct  396;  Gage  v,  Judson,  92  Fed. 
Rep.  545 ;  Judson  v.  Gage,  98  Fed.  Rep. 
540,  39  C.  C.  A.  156. 

A  More  Annonnoement  of  Opinion  by  a 
judge  in  court,  in  sustaining  a  demurrer 
to  evidence,  without  any  direction  to 
the  clerk  to  enter  judgment  accordingly, 
is  not  a  rendition  of  judgment.  Vance 
V.  Ravenswood,  etc.,  R.  Co.,  53  W.  Va. 
338. 

6.  Christie  v,  Iowa  L.  Ins.  Co.,  iii 
Iowa  177;  Birdsell  Mfg.  Co.  v.  Inde- 
pendent Fire  Sprinkler  Co.,  87  111.  App. 

443- 

SMitalf  in  Judgment,  —  The  mere  pre- 
liminary recital  in  a  judgment  for  fore- 
closure of  a  mortgage  that  a  certain 
sum  is  due  thereon  for  which  the  de- 
fendants are  personally  liable  it  not 
snch  an  adjudication  of  personal  lia- 
bility as  will  authorize  the  cleric  to 
docket  a  deficiency  judgment.  Herd  v. 
Tuohy,  133  Cal.  55. 

Jndgmont  ITot  Conoludod.  —  A    mere 


Findinj^  of  Covrt  m  Bebt  of  Booord.  — 

The  finding  of  the  court  that  the  plain- 
tiff is  the  owner  of  a  valid  claim 
against  an  unincorporated  religious  con- 
gregation is  a  debt  of  record.  Males  v, 
Murray,  23  Ohio  Cir.  Ct.  396. 

834*  1.  New  Holland  v,  Holland,  99 
111.  App.  251 ;  Goodsell  v,  Goodsell,  82 
N.  Y.  App.  Div.  65. 

9.  Evans-Snider-Buel  Co.  v.  McFad- 
den,   105   Fed.  Rep.   293,  44  C.   C.  A. 

494. 

8.  Sherman  v,  Langham,  92  Tex.  13. 

7.  Barber  v.  International  Co.,  74 
Conn.  652;  Bankers  L.  Ins.  Co.  v.  Rob- 
bins,  59  Neb.  170 ;  Little  v.  McVey,  (N. 
J.  1900)  47  Atl.  Rep.  61 ;  Fuller,  etc, 
Co.  V.  Johnson,  8  Okla.  601. 

9M.  2.  Contra.  —  McElroy  v.  Ford, 
81  Mo.  App.  500,  overruling  Sheeban, 
etc.,  Transp.  Co.  v.  Sims,  28  Mo.  App. 
64,  stated  in  the  original  note. 

7.  Simmons  v,  Conklin,  129  Mich.  190. 

Consent  Beeroe.  —  Where  parties  to  a 
suit  involving  title  to  land  enter  into 
an  agreement  by  which  one  conveys  to 
the  other  land  described,  and  tbey  ex- 
pressly agree  that  it  shall  be  made  the 
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883.  j\  Judgments  as  Assignments.  —  See  note  8. 

840.  IIL    AEQVI8ITE8    07     VALID     JUBOMSVT — 1.   Whftt    IftW 

CtoYemi.  —  See  notes  i ,  2. 

S.  Maturity  of  Demand  —  a.  Statement  of  Rule.  — 
See  note  3. 

841.  See  note  i. 

b.  Demands  Due  in  Instalments.  —  See  note  2. 
849.  3.  JuriBdiction  —  suument  of  Bni*.  —  See  note  i. 

4.  Parties  —  *.  Judgment  Against  or  in  Favor  of 
One  Not  Party  —  Agftiut  Om  vot  Pwty.  —  See  note  5. 
848*  See  notes  i,  2,  3. 


decree  of  the  court  and  be  registered 
as  a  muniment  of  title,  and  a  decree  is 
entered  accordingly,  such  decree  is  a 
valid  conveyance  of  such  land  although 
it  was  not  included  in  the  pleadings  in 
such  suit.  Tellico  Mfg.  Co.  v.  Wil- 
liams, (Tenn.  Ch.  1900)  59  S.  W.  Rep. 
4075. 
9SI5.    S.  In  re  Pauksztis's  Estate,  9 


Mississippi,  —  Hart  v.  Chemical  Nat. 
Bank,  (Miss.  1900)  27  So.  Rep.  926. 

Compare  Union  Trust  Co.  v,  Detroit 
Motor  Co.,  117  Mich.  631  (action 
against  guarantors). 

Judgment  Aninst  OaniiahM  «n  Volt 
Hot  Due.  —  Bell  r.  Philadelphia  Bind- 
ing, etc.,  Co.,  10  Pa.  Super.  Ct.  38. 

Foitponing  Saloroement  of  Idea  until 


Pa.    Dist.    80.     Compare    Laughlin    v.  Other  Debts  Xatiure. —  Louisville,  etc.»  K. 

(jeorgetown   First  Nat.   Bank,   103   Ky.  Co.  v.  Schmidt,   (Ky.   1899)   5^  S.  W. 

74%  decided  under  a  statute  declaring  Rep.  835. 

that  a  judgment  suffered  in  contempla-  Judgment  for  the  Defondant  on  Freef 

tion  of  insolvency  and  with  intent  to  that  the  Debt  Has  Hot  Xatnred  is  not  a 

give  a  preference  to  the  judgment  cred-  bar  to  an  action  on  the  same  debt  when 

itor  shall  operate  as  an  assignment  for  it  has  matured.    Bacon  v,  Schepflin,  185 


the  benefit  of  creditors. 

S40«  1.  Bethel  v,  Durall,  61  S.  W. 
Rep.  699,  22  Ky.  L.  Rep.  1801 ;  Omaha 
Coal,  etc.,  Co.  v.  Suess,  54  Neb.  379. 

The  Bepeal  of  a  Statute  giving  a  rem- 
edy after  judgment  in  an  action 
brought  thereunder  does  not  affect  the 
validity  of  the  judgment.  McCullough 
V,  Virginia,  172  U.  S.  102. 

A  Sabseqnent  Change  in  the  Interpreta- 
tion of  the  law  is  no  ground  for  setting 
aside  a  judgment  already  rendered. 
Travis  County  v.  King  Iron  Bridge, 
etc.,  Co.,  92  Fed.  Rep.  690,  34  C.  C.  A. 
620. 

9.  Andrews  v,  Andrews,  176  Mass. 
92 ;  Hudson-Kimberly  Pub.  Co.  v. 
Young,  90  Mo.  App.  505 ;  Felt  v.  Felt, 
59  N.  J.  Eq.  606 ;  Glcncove  Granite  Co. 
V.  City  Trust,  etc.,  Co.,  118  Fed.  Rep. 
386.  55  C.  C.  A.  212;  Smythe  v.  U.  S., 
188  U.  S.  156.  See  also  Bell  v.  Bell, 
157  N.  Y.  7ip. 

S.  Calif omia,  —  Hardin  v.  Dickey, 
123  Cal.  $13. 

Florida,  —  Stockton  v.  Jacksonville, 
etc.,  R.  Co.,   (Fla.   1902)    33   So.   Rep. 

401. 

Illinois.  —  Taylor  r.  Richman,  87  111. 
App.  4x9:  Mayer  v.  Pick,  192  111.  561. 


Ill  122. 

841.  1,  Stem  v.  Riches,  iii  Wis. 
589.  See  also  Fliim  v.  Ferry,  127  Cal. 
648;  Jay  V.  School  Dist  No.  i,  24 
Mont.  219. 

8.  Post  V.  Wise  Tp.,  loi  Fed.  Rep. 
204,  citing  II  En  CYC.  op  Pl.  and  Pa. 
841,  and  holding  that  in  order  that 
judgment  may  be  rendered  for  instal- 
ments falling  due  pending  the  action, 
they  must  be  prayed  in  the  complaint 
Contra,  Taylor  v.  Richman,  87  111.  App. 

419. 

lastalmenti  FkUling  Dne  Before  Jndg» 
ment.  —  £1  Reno  Electric  Light,  etc,  C6. 
V,  Jennison,  s  Okla.  759. 

949.  1.  Tremblay  v.  Mtaa,  L.  Ins. 
Co.,  97  Me.  547. 

9.  (hoverdale  v.  Smith,  128  Cal.  230; 
Bonnell  v.  Pack,  79  Mo.  App.  496; 
Walker  f.  Philadelphia,  195  Pa.  St.  168. 

Judgment  Asrainst  One  Hot  Pait7  Mere 
Vnllity. —  Pacific  Express  Co.  v.  Emer- 
son, 101  Mo.  App.  62;  Dashner  v.  Wal- 
lace, (Tex.  Civ.  App.  1902)  68  S.  W. 
Rep.  307;  Kerns  v,  McAtday,  (Idano 
1902)  69  Pac.  Rep.  s^o. 

94a.  1.  Weir  v.  Mowe,  81  111.  App. 
287;  Rudd  V.  Der)ostt  Bank,  105  Ky. 
443 ;   Barton  v.  Walker,    165   Mo.  e$ ; 
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843,  In  FftTor  of  One  Hot  Party.  —  See  note  4. 

c.  Death  of  Party  —  Judgment  for  or  Against 
Deceased  Party  — (1)  Generally.  — See  note  5. 

844.  See  note  i. 
846.  See  notes  2,  3. 

848.  d.  Joinder  of  Parties — Effect  on  Judgment  — 

(i)  Against  Joint   Dejendant  — (»)  Cominon-law  Rule  —  aa.  On  Con- 
iRACT  —  Oenoral  Bulo.  — See  note  I. 

Bath  Gas  Light  Co.  v.  Rowland,  84  N.        846.  8.  Shea  v.  Shea,  154  Mo.  599; 
Y.  App.  Div.  563;  Burkman  f.  Jamie-     Wilson  t/.  Smith,  17  Tex.  Civ.  App.  188. 


son,  25  Wash.  606. 


3.  Seymour  v,  O.  S.  Richardson  Fuel- 


DtfsoM. — Damon  v.  Leque,  17  Wash,     ing  Co.,  205  lU.  77,  reversing  103  111. 

App.  635 ;  Havens  v.  Seashore  Land  Co., 
57  N.  J.  £q.  142. 

Death  of  Defendant  After  Verdict. — In 
Massachusetts  judgment  may  be  entered 
on  a  finding  for  the  plaintiff  although 
the  defendant  has  died  since  the  find- 
ing was  made.  Wilkins  v,  Wainwright, 
173  Mass.  212.  So  in  fVisconsin  where 
the  defendant  dies  after  verdict  or  de- 


573. 
943.    8»  Newman   v,   Eldridge,    107 

La.  315. 

Jodfrncnt  Witlioat  Serrioe  or  Appear- 
anoe  Void.  —  Luse  v.  Rankin,  57  Neb. 
632. 

8.  Power  Pub.  Co.  v.  Hall,  (Supm. 
Ct  Spec.  T.)  69  N.  Y.  Supp.  533.  See 
also  Burlington  Voluntary  Relief  Dept 


V.  Moore,  52  Neb.  719.    Compare  Louis-     cision  against  him,  the  court  has  power 

ville,  etc,  R.  Co.  v.  Schmidt,  177  U.S. 

230, 


to  enter  judgment  nunc  pro  tunc  where 
the  delay  in  entering  judgment  has  not 
No  Babstltation  of  PlaintiiF  After  Jndg-    been  caused  by  the  plaintiff,  but  is  due 
Bumt,-.- Galloway    v.    Chicago,    etc.,    R.     to  an  appeal  prosecuted  by  the  def end- 


Co.,  68  Mo.  At)p.  496. 

4.  Johnson  v.  Block,  (Tex.  Civ.  App. 
1898)  46  S.  W.  Rep.  85. 

6.  Kager    v.    Vickery,    61    Kan.    342 


ant.    Hocks  v.  Sprangers,  113  Wis.  135, 
modifying  113  Wis.  123. 

Death  Before  Deelsion  Rendered. — Under 
Code  Civ.  Pro.  N.  Y.,  §  763,  which  pro- 


[quoting    11    Encyc.   op    Pl.    and    Pr.     vides  that  if  either  party  to  an  action 


843];  Bauer  v.  Word,  13S  Ala.  430; 
Ex  p,  Massie,  131  Ala.  62;  Watson  v. 
Adams,  103  Ga.  733;  Voorhis  v.  Gam- 


dies  after  verdict,  report,  or  decision, 
but  before  fuial  judgment,  the  court 
must  enter  judgment  in  the  names  of 


b]e,.6  Mo.  App.  i;  Sargeant  v.  Rowsey,     the   original   parties,   and   section    765, 
89  Mo.  617;  Weller  Mfg.  Co.  v,  Eaton,     which  declares  that  this  does  not  au- 


81  Mo.  App.  657. 

DisiOlntion  of  Corporation  Before  Judcr- 
nent.-^'See  People  v.  Mercantile  Credit     cision  is  actually  rendered  against  him, 
Guarantee    Co.,    65    N.    Y.    App.    Div.    judgment  cannot  be  entered  against  the 


thorize  judgment  against  a  party  who 
dies  "before  a  verdict,  report,  or  de- 


306. 


plaintiff   on    the    report    of   a    referee 


§44.  1.   Todhunter  v.  Klemmer,  134  which   was   not   filed    or   delivered    to 

Cal.   60;    Pfirshing  v.   Heitner,   91    111.  either    of   the    parties   until    after    the 

App.  407;  Union  Bank  v,  McWharters,  death  of  the  defendant,  though  signed 

52  Mo.  34;  Shea  v.  Shea,  154  Mo.  599;  before  such  death.    Qark  v.  Pemberton, 

McAnulty  v.  National  L.  Assoc,  6  Lack.  64  N.  Y.  App.  Div.  416. 

Leg.  N.  (Pa.)  128  (corporation  defend-  S4§»     1.    Delaware.  —  Cunningham 

ant).    Compare  Hinkle  v.  Kerr,  148  Mo.  v,  Dixon,  i  Marv.  (Del.)  163. 

43,  quoting  11   Encyc.  op  Pl.  and  Pr.  Illinois.  —  Finance  Co.  v,  Hanlon,  75 

843  et  seq.  111.  App.   188;  Stitt  v.  Kurtenbach,  85 

In    an    Aetivn    on    an    OAeial   Bond  111.  App.  38 ;  Schmelzer  v.  Chicago  Ave. 

against  the  clerk  of  a  Circuit  Court  and  Sash,  etc.,  Mfg.  Co.,  85  III.  App.  596; 

his  sureties,  the  fact  that  judgment  was  Smith  v,  Condon,  90  111.  App.  314;  A. 

rendered    against    the    clerk    after    bis  W.  Stevens  Co.  v.  Kehr,  03   111.  App. 

death   does  not  affect   a  judgment  by  510;  Joyce  v.  Spafford,  94  111.  App.  .i;<)4; 

defatilt    against    the    sureties,    as    they  Rehm  v.  Halverson,  94  111.  App.  637; 

might  have  been  sued  separately.  Asher  Kimmel  v.  Weil,  95  111.  App.   15:  Ko- 

V.  Com.,  66  S.  W.  Rep.  7S9>  ^3  Ky.  L.  sciuszko   BIdg.,  etc.,   Assoc,  v,  Dndek, 

Rep.  1976*  10 1  111.  App.  353. 
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8«IO«  See  note  i. 

XsMtpUoa  to  Bole.  —  See  note  2. 
8tS9.  Dtfbttlt  1^  Boait,  SnootMfal  Befente  by  Otbon.  —  See  note  I. 

bb.  On  loRTs.  —  See  notes  3,  4. 
8ffS.  See  notes  i,  3. 
894.  (b)  Vadtf  Btatttti.  — See  note  i. 


Pennsylvania*  —  Van  Zandt  v.  Wis- 
ten,  22  Pa.  Super.  Ct.  181. 

IVest  Virginia.  —  State  v,  Corvin,  51 
W.  Va.  19. 

Conprmlat  m  to  Part  of  Defondants.  — 
In  Louisiana  an  averment  in  a  petition 
of  the  solidarity  of  an  obligation  woich 
is  joint  in  fact,  and  a  prayer  for  judg- 
ment in  solido  against  several  defend- 
ants, will  not  constitute  an  estoppel 
against  the  plaintiff's  recovery  against 
some  of  the  defendants  because  of  a 
compromise  with  another  defendant 
after  issue  joined.  Hornor  v,  McDon- 
ald, $2  La.  Ann.  396;  Minor  v.  Hart, 
$2  La.  Ann.  395 ;  Roder  v.  Hart,  52  La. 
Ann.  315. 

850*  1.  Dobbs  v.  Purington,  (Cal. 
1901)  6$  Pac.  Rep.  1091;  Bedwell  v, 
Ashton,  87  111-  App.  272, 

t.  Stttt  V.  Kurtenbach,  85  111.  App. 
38;  Seymour  v,  O.  S.  Richardson  Fuel- 
ing Co.,  205  111.  77,  reversing  103  111. 
App.  625 ;  McCoy  v.  Jones,  6x  Ohio  St 
119  (release  of  surety  on  note).  But 
see  Kosduszko  Bldg.,  etc.,  Assoc,  v. 
Dudek,  10 X  III.  App.  353. 

Another  Xzeoption  to  the  Bale  arises 
when  one  who  is  an  unnecessary  or 
improper  party  is  joined  as  a  defendant. 
Mayer  v.  Brensinger,  180  111.  no;  A. 
W.  Stevens  Co.  v.  Kehr,  93  111.  App. 
510. 

M9.  1.  Cunningham  v.  O'Connor, 
(Mich.  X904)  99  N.  W.  Rep.  25. 

8.  Engstrand  v,  KlefFman,  86  Minn. 
403,  citing  XX  En  CYC.  of  Pl.  and  Pr. 
8s  a. 

4.  Colorado,  —  Fishel  v.  (}oddard,  30 
Colo.  X47. 

Georgia.  —  HoUingsworth  v.  Howard, 
113  Cku  1099. 

Illinois.  —  Chicago,  etc.,  R.  Co.  9. 
Doan,  93  111.  Add.  247* 

Indiana.  —  Chicago,  etc.,  R.  Co.  v. 
Martin,  31  Ind.  App.  308. 

Minnesota.  —  Engstrand  v.  Kleffman, 
86  Minn.  403. 

New  York.  —  See  Layton  v.  McCon- 
nell,  6t  N.  Y.  App.  Div.  447  (action 
against  husband  and  wife). 

Texas.  —  Rowan  v.  Daniel.  20  Tex. 
Civ.  App.  321 ;  Williams  v.  Cloff,  (Tex. 


Civ.  App.  1899)  54  S.  W.  Rep.  428; 
Gulf,  etc.,  R.  Co.  V.  Lee,  (Tex.  Civ.  App. 
1 901)  65  S.  W.  Rep.  54. 

United  States.  —  Sweeney  v.  Hanley, 
126  Fed.  Rep.  97. 

Contra  in  an  action  for  a  joint  tort, 
Shaughnessy  v.  Pittsburg,  20  Pa.  Super. 
Ct.  609 ;  Wiest  v.  Electric  Traction  Co., 
200  Pa.  St.  148. 

Conspiraey  Alleged  m  Xattor  of  Aggva- 
vatioa. — See  Mendenhall  v.  Stewart,  18 
Ind.  App.  262. 

953.  1.  (^rper  v.  Risdon,  (Colo. 
App.  1904)  76  Pac.  Rep.  744  (dismissal 
as  to  one  defendant) ;  Carpenter  9. 
Laswell,  63  S.  W.  Rep.  609,  23  Ky.  L. 
R.  686  (recovery  against  one  after  dis- 
continuance as  to  anoHier) ;  Chicago, 
etc.,  R.  Co.  v.  Doan,  93  111.  App.  247; 
Magee  v.  Pennsylvania  Schuylkill  Valley 
R.  Co.,  13  Pa.  Super.  Ct.  187;  Wiest  v. 
Electric  Traction  Co.,  200  Pa.  St.  148. 
See  also  Munroe  v.  Carlisle,  176  Mass. 
199. 

8.  Illinois  Cent  R.  0>.  v.  Foulka,  191 
111.  57  {quoting  xi  Encyc.  of  Pl.  and 
Pa.  853] ;  Dewoody  v.  Ghiertin,  13  Colo. 
App.  517;  Houston  V.  Bruner,  39  Ind. 
376;  Lee  V.  Fletcher,  46  Minn.  49; 
Heffner  v.  Moyst,  40  Ohio  St.  xij. 

954.  1:  California.  —  Mock  r. 
Santa  Rosa,  126  CaL  330;  Dobbs  v. 
Purington,  X36  Cal.  70,  reversing  {Cel. 
1901)  65  Pac.  Rep.  1091. 

Idaho.  —  Hewitt  v.   Maize,   5    Idaho 

633. 

Indiana*  —  Hassler  v.  Hefele,  151 
Ind.  391. 

Kentucky.  —  Asher  v.  Com.,  66  S.  W. 
Eep.  759>  23  Ky.  L.  Rep.  1976. 

Maine.  —  Gleason  v.  Sanitary  Milk 
Supply  Co.,  93  Me.  ^544. 

Missouri.  —  McElfoy  v.  Ford,  81  Mo. 
App.  500. 

Nebraska.  —  German  American  Bank 
V.  Stickle,  59  Neb.  3ax ;  School  Ditt 
No.  34  V.  Koontse,  (Ncbb  190a)  90  N. 
W.  Rep.  597. 

New  York.  —  Oneida  Coonty  Bank  v. 
Lewis,  (Sttpm.  Ct  App.  Div.)  $$  N.  Y. 
Sunn.  1x44;  Knickerbocker  Ice  Co.  v. 
Thelss,  (Supro.  Ct.  App.  T.)  23  Misc. 
(N.  Y.)  625  (action  against  partners). 
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StStS,  See  notes  i,  2,  3. 

8tS6«  (c)  Judgmant  When  Joint  —  See  note  2. 

8tS7«  See  notes  i,  2,  3. 

fd)  JTndgmant  When  Bereral.  —  See  notes  4,  5,6. 
8tS8«  (e)  Judgment  as  Entirety  —  <«».  Generally.  —  See  notCS  I,  2. 
8tS0«  bb.  Reversal  as  Entirety.  —  See  note  4. 


Oklahoma.  —  Outcalt     v.     Collier,     8 

Okla.  473- 

Oregon.  —  Hayden  v.  Pearcc,  33  Ore- 
gon 89. 

South  Carolina,  —  Roberts  v.  Pawley, 
50  S.  Car.  491. 

South  Dakota.  —  Merchants  Nat. 
Bank  v.  Stebbins,  15  S.  Dak.  280. 

Wisconsin.  —  Little  v.  Staples.  98 
Wis.  344. 

9M.  l.Scalfi  V.  State,  (Tex.  1903) 
74  S.  W.  Rep.  754* 

2.  Judgment  AgainftDafendBnte  Served. 
—  Green  v.  Shaw,  66  III.  App.  74; 
Egaard  v.  Dahlke,  109  Wis.  366. 


judgment  must  be  against  them  jointly 
or  against  neither.  Brady  v.  Madden, 
67  111.  App.  637.  Compare  Hayden  v, 
Pearce,  33  Oregon  89. 

8.  Gonnterdaim  by  One  of  Several  Be- 
fendanta.  -  -  See  Millhiser  v.  McAllister, 
103  Ga.  798. 

Joint*  Jadgmant  for  Costs.  —  Where  all 
the  defendants  are  entitled  to  costs,  a 
joint  judgment  is  proper  though  they 
answered  separately.  Leadbetter  v. 
Lake,  ii8  Cal.  515. 

4.  Phillips  V.  Wait,  105  Ga.  848; 
Smith  V.  Richards,  129  N.  Car.  267; 
Scalii  V.   State,   (Tex.   1903)   74  S.  W. 


Aetions  on  Fartnerahip  Contracts  Hot    Rep.    754;    Little  v.   Staples,   98   Wis. 
Inolttdad  in  Statnta.  —  Pope  Mfg.  Co.  v.     344. 


Charleston  Cycle  Co.,  55  S.  Car.  528. 

S.  Cooper  v.  Burch,  140  Cal.  548; 
Kimmel  v.  Weil,  95  III.  App.  15 ;  Gorm- 
ley  V.  Hartray,  105  111.  App.  625 ;  Dent 
V.  Matteson,  73  Minn.  170  (action  by 
creditor  against  distributees  of  estate)  ; 
Corneille  v.  Pfeiffer,  26  Ind.  App.  62 ; 
Bath  Gas  Light  Co.  v.  Rowland,  84  N. 
Y.  App.  Div.  563;  Davis  v.  Sidle,  25 
Pa.  Co.  Ct  122;  Armentrout  v.  Smith, 
52  W.  Va.  96;  Merchants  Nat.  Bank  v. 
Stebbins,  15  S.  Dak.  280. 

The  lOaaonri  Statnta  authorizes  an  in- 
terlocutory judgment  only  against  a  de- 
fendant in  default  where  the  plaintiff 
intends  to  proceed  with  the  action 
against  his  codefendants.     Beshears  v. 


9.  Western  Twine  Co.  v.  Wright,  11 
S.  Dak.  521  iciting  11  Encyc.  op  Pl. 
AND  Pr.  857];  Booth  V.  Huff,  116  Ga. 
8;  Hassler  v.  Hefele,  151  Ind.  391; 
Asher  v.  Com.,  66  S.  W.  Rep.  759,  23 
Ky.  L.  Rep.  1976.  See  also  Southern 
Kansas  R.  Co.  v.  Crump,  (Tex.  Civ. 
App.  1903)  74  S.  W.  Rep.  335. 

6.  Kimmel  v.  Weil,  95  III.  App.  15; 
Rehm  v.  Halverson,  197  111.  378;  Wil- 
lock  V.  Wilson,  178  Mass.  68;  Wabasha 
First  Nat.  Bank  v.  Burkhardt,  71  Minn. 
185;  Bute  V.  Brainerd,  93  Tex.  137. 

In  an  Aotion  on  a  Partnership  ObliRa- 
tion  judgment  may  be  had  against  the 
partner  served  and  the  others  be  pro- 
ceeded against  by  scire  facias.   Gormley 


Vandalia  Banking  Assoc,  73  Mo.  App.    v.  Hartray,  105  III.  App.  625;  Kling  v, 

Taylor,  90  111.  App.  165. 

859.  1.  Britton  v.  Gregg,  96  111. 
App.  29. 

2.  State  V.  Tate,  109  Mo.  26^ :  Neenan 
V,  St.  Joseph,  126  Mo.  89;  McElroy  v. 
Ford,  81  Mo.  App.  500. 

Jndgment  Voidable  aa  to  Safandant 
Served. —  Roberts  v.  Pawley,  50  S.  6ar. 
491. 

Jndflrmant  TalM  aa  to  Dafni^aat  Sarvad^ 

—  Fersner  v.  Bradley,  87  Md.  4SS. 
Jndipnant  Ar^inst  One  Partner  Valid* 

—  Gormley  v.  Hartray,  92  111.  App.  115. 
tlftO»    4.  Supreme    Lodge,    etc.,    v, 

Goldberger,  72  111.  App.  320;  Laraen  v. 
Ditto,  90  III.  App.  384.  See  also  Hutdi- 
inson  v.  Sine,  105  111.  App.  638. 


393. 

M6.  8.  Vanston  v.  Boughton,  71 
111.  App.  627;  Beidler  v.  Richardson, 
107  III.  App.  536;  Duncanson  v.  Kirby, 
90  111.  App.  15  (maker  and  guarantor 
of  note)  ;  Famey  v.  Hamilton  County, 
54  Neb.  797;  Dunphy  v,  Gilliam  Mfg. 
Co.,  II  Ohio  Cir.  Dec.  822,  21  Ohio  Cir. 
Ct.  696. 

MT«  1.  Several  Jndipnenta  cannot  be 
rendered  against  joint  tortfeasors  who 
are  sued  jointly,  nor  can  the  damages 
be  severally  assessed  against  them. 
Nashville,  etc.,  R.  Co.  v.  Jones,  100 
Tenn.  si 2. 

t.  Joint  Promiaa.  —  Where  the  prom- 
lae  of  the  defendants  is  joint  only,  the 
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860.  See  note  i. 

861.  (2)  Relief  Between  Codefendants  —  e«unlly.  —  See  note  i. 
OauM  of  Action  Must  Be  Connoeted.  —  See  note  2. 

Btnrioo  of  Answer  on  Codefendnnt.  —  See  note  3. 

[(3)  Joint  Plaintiffs,  —  See  note  3a.     See  also  PARTIES 

TO  Actions.] 

5.  Pleadings  and  lasnes  —  b.  Declaration,  Petition, 
OR  Complaint  —  ^i)  Necessity.  —  See  notes  $,  6. 
869.  (2)  Sufficiency.  —  See  notes  i,  2. 

8M*  !•  Bates-Smith  Invest.  Co.  v. 
Scott,  56  Neb.  475  \,citing  but  refusing 
to  follow  the  rules  in  other  jurisdic- 
tions laid  down  in  xi  Encyc.  op  Pl. 
AND  Pr.  858,  note  I,  and  859,  notes  2,  4, 
in  a  case  where  one  defendant  only  had 
been  served  with  process]  ;  Carlton  v. 
White,  99  Ga.  384;  Smyth  f.  State,  15S 
Ind.  332;  Newburgh  Sav.  Bank  v. 
Woodbury,  64  N.  Y.  App.  Div.  305; 
Branch    v.    Wilkens,    (Tex.    Civ.    App. 

1901)  63   S.   W.   Rep.    1083.     Compare 
Butler    r.    Holmes,     (Tex.    Civ.    App. 

1902)  68  S.  W.  Rep.  52. 
Principid  and  Boreties.  —  A  judgment 

against  the  plaintiff  and  the  sureties  in 
the  bond  given  by  him  as  security  for 


Rule  ConHaed  to  Joint  Demaad.  — 
Where  several  creditors  join  in  a  bill  to 
vacate  an  alleged  fraudulent  attach- 
ment, by  filing  petitions  to  be  made 
parties  to  the  pending  cause,  the  rule 
that  unless  all  can  recover  none  can 
does  not  apply,  for  such  rule  can  be 
invoked  only  when  all  the  complainants 
assert  a  joint  right  or  title  in  the  same 
cause  of  action.  Henderson  v.  J.  B. 
Brown  Co.,  125  Ala.  566. 

Under  the  Indiana  Statute,  Hovercr 
(Homer's  Rev.  Stat  Ind.  i897>  §  568), 
the  court  may  give  judgment  for  sac^ 
of  the  plaintiffs  as  are  entitled  thereto, 
and  a  special  finding  showing  that  only 
one  of  several  joint  plaintiffs  is  enti- 


costs  is  not  affected,  so  far  as  it  con-    tied  to  recover  does  not  authorize  the 


cerns  the  plaintiff,  by  the  fact  that  it  is 
void  as  to  the  sureties,  they  not  being 
parties  to  the  suit,  and  it  may  be  af- 
firmed as  to  the  former  while  it  is 
reversed  as  to  the  latter.  Pacific  Ex- 
press Co.  t/.  Emerson,  10 1  Mo.  App.  62. 

861.  1.  Joyce  v.  Growney,  154  Mo. 
253 ;  Brownlee  r.  Young,  25  Mont.  38 ; 
Pilger  V,  Marder,  55  Neb.  113;  Smith  v. 
Richards,  129  N.  Car.  267;  Branch  v. 
Weiss,  23  Tex.  Civ.  App.  84;  Blum  v, 
Johnson,  28  Tex.  Civ.  App.  10;  Christ 
V.  Davidson,  116  Wis.  621.  Compare 
Cox  V,  Kyle,  75  Miss.  667. 

8.  Decatur  v.  Simpson,  1x5  Iowa  348; 
Joyce  V,  Growney,  154  Mo.  253;  Branch 
V.  Weiss,  23  Tex.  Civ.  Aop.  84. 

8.  Masons'  Supplies  Co.  v,  Jones,  172 
N.  Y.  598,  oMrming  58  N.  Y.  App.  Div. 
231.  See  also  Rulo  v.  Murphy,  (Ky. 
1899)  SI  S.  W.  Rep.  312;  Bartmess  v. 
Holliday,  27  Ind.  App.  544. 

8/7.  Where  several  parties  sue  jointly 
as  plaintiffs  ill  must  be  entitled  to  re- 


entry of  judgment  for  defendant.  Mis- 
si  ssinewa  Min.  Co.  V.  Andrews,  22  Ind. 
App.  523- 

6.  Filing. —  Haygood  v.  Tait,  126  Ala. 
264.  See  generally  Filing  Pleadings 
AND  Papers. 

6.  Waiver. —  The  objection  that  there 
was  no  petition  on  file  cannot  be  raised 
after  verdict  rendered  after  a  trial 
upon  the  assumption  that  it  had  been 
filed.  Heater  v.  Penrod,  (Neb.  1903) 
89  N.  W.  Rep.  762.  See  a^lso  McLeod 
V.  Graham,  132  N.  Car.  473. 

869.  1.  California.  —  Buckman  9. 
Hatch,  139  Cal.  53. 

Florida.  —  Florida  Cent.,  etc.,  R.  Co. 
V.  Ashmore,  (Fla.  1902)  32  So.  Rep. 
832. 

Delaware.  —  Hibbert  v.  Guardian 
Sav.,  etc.,  Assoc.,  3  Penn.  (Del.)  591 ; 
Reybold  v.  Denny,  3  Penn.  (Del.)  589. 

Illinois.  —  Western  Wheel  Works  v. 
Stachnick,  102  III.  App.  420 ;  Sherwood 
V.  Rieck,  104  111.  App.  368;  (ThicsKO  v. 


cover  or  none  can;   and  if  any  one  of    Selz.    104    HI.   App.    376;    Schueler  v. 


them  is  incompetent  to  sue  all  must 
fail,  though  the  evidence  may  sustain 
the  action  as  t^  one  or  more  of  them. 
Prestwood  v.  McCJowin,  128  Ala.  267; 
McLcod  7'.  McT.eod,  73  Ala.  j2;  Love- 
lace V.  Hutchinson,  ^^6  Ala.  418: 
Walker  r.  Pope,  101  (ja.  665. 


Mueller.  193  111.  402.  See  also  Western 
Screw  Co.  v.  Johnson,  86  111.  App.  89; 
Chicago,  etc.,  R.  Co.  v.  Eselin,  86  HI. 
App.  04. 

Indiana.  —  Goodwine  v.  Cadwallader, 
T58  Ind.  202:  Doty  v.  Patterson,  j$s 
Ind.  60;   Coultvr  v,  Vra^flej,  30  lod. 
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864.  c.  Issues.  — See  notes  i,  2. 

6.  Verdict  or  Pindingi.  —  See  note  3. 

865.  See  notes  i,  4. 

7.  Determmatiou  of  All  Iisaes.  —  See  note  6. 

866.  See  notes  i,  2,  3,  4. 

App.  421 ;  Erhardt  v,  Pfciffer,  29  Ind.  Toledo  v.  Center,  8  Ohio  Cir.  Dec.  503, 

App.  570.     See  also  Terre  Haute,  etc.,  16  Ohio  Cir.  Ct.  308. 

R.  Co.  V,  State,  1 59  Ind.  438.  Failure  to  Join  iMiia  Cored  !>▼  Verdict 

Iowa.  —  Warthen   v,    Himstreet,    iia  and  Judgment.  —  Carver  v.   O'Neal,   xi 

Iowa  605.  App.  Cas.  (D.  C.)  353. 

Maine.  —  Tremblay  v.  i£tna  L.   Ins.        8.  Burnbam  v,  Denike,  54  N.  Y.  App. 

Co.,  97  Me.  547.  .  Div.  133;  Lentschner  v.  Lentschner,  80 

Missouri.  —  Shaver      r.      Mercantile  N.  Y.  App.   Div.  43;  Breding  v.   Wil- 

Town  Mut.  Ins.  Co.,  79  Mo.  App.  420.  liams,  33  Oregon  391.     See  also  Warner 

Oregon,  —  Nye  r.  Bill  Nye  Gold  Min.,  v.  Bente,  2  Cleve.  L.  Rep.  322,  4  Ohio 

etc.,   Co.,  42   Oregen   560;    Hannan   v.  Dec.  (Reprint)  531. 


Greenfield,  36  Oregon  97. 


865.     1.  Goodwin  v.  Small,  92  Me. 


Pennsylvania.  —  Susquehanna  F.  Ins.     588;    Harris   v.   O'Gorman,    118   Mich. 
Co.  V.  Leib,  8  Del.  Co.  Rep.  (Pa.)  103,     553. 


14  York  Leg.  Rec.  (Pa.)  86. 


4.  Beidler    v.    Richardson,    107    111. 


Rhode  Island,  —  Dunn  v.  Sullivan,  23     App.  536 ;  GaflFey  r.  Northwestern  Mut. 


R.  I.  60^. 


L.  Ins.  Co.,  (Neb.  1904)  98  N.  W.  Rep. 


Texas.  —  Andrews  v.  Union  Cent.  L.     826;   French  v.   Higgins,   66   N.  J.   L. 


Ins.  Co.,  92  Tex.  584. 

Washington.  —  Freundt  v.   Hahn,   28 
Wash.  117. 


128. 

6.  Shively  v.  Eureka  Tellurium  Gold 
Min.  Co.,  129  Cal.  293;  Harris  v.  An- 


§62.  2.  Kelly  r.  Strouse,  116  Ga.  sonia,  73  Conn.  359;  Holmes  v.  Tarble, 
872;  Himrod  Coal  Co.  v.  Clark,  197  111.  77  HI.  App.  114;  McAfee  v.  Montgom- 
514;  .Hartrich  v.  Hawes,  202  111.  334;  cry,  21  Ind.  App.  196;  Boothe  v.  Loy, 
Alexander  v.  Grand  Lodge,  etc.,  119  83  Mo.  App.  601;  Small  v.  Lutz,  34 
Iowa  519;  Welch  v.  Mastin,  98  Mo.  Oregon  131;  Houghton  v.  Tolman,  74 
App.  273 ;  Baker  v.  Sherman,  73  Vt.  26 ;  Vt.  467. 
Adams  v.  Shirk,  104  Fed.  Rep.  54,  43 
C.  C.  A.  407. 

Qnettioni  Already  Baited  on  Demurrer 
are  not  available  when  the  defects  are 


iMuei  Baatrieted  bj  Consent.  —  Gulf, 
etc.,   R.  Co.  V,  Fenn,   (Tex.  Civ.  App. 
1903)  7^  S.  W.  Rep,  597. 
966.    1.  Objection  Not  Bevised  Below, 
curable  by  verdict.     Miller  v.   McCor-    —  See  Harris  v.  Ansonia,  73  Conn.  359. 


mick  Harvesting  Mach.  Co.,  84  111.  App. 

571. 
Judgment  Will  Not  Be  Arretted  where 


2.  Branch  v.  Wilkens,  (Tex.  Civ.  App. 
1901)  63  S.  W.  Rep.  1083. 
Failure  Expreaaly  to  Ditpoae  of  All  tha 


a  demurrer  to  the  declaration  was  over-  Fleas  will  not  render  erroneous  a  judg- 

ruled     and     defendant     pleaded     over,  ment  for  the  plaintiff  which  determines 

Chicago,  etc.,  R.  Co.  v.  Pearson,  82  111.  the  amount  due  on  the   contract  sued 

App.    60s;    Chicago   v.    Smith,    95    III.  on,  and  is  in  legal  effect  a  determina- 


App.  335- 


tion  afi^nst  the  defendant  of  all  mat- 


864.     1.  Trial  upon  Aisamption  that    ters    pleaded    by    him    to    reduce    the 
btne  Was  Baiaed.  —  Winn    v.    Fidelity     plaintiff's    demand.      Williams    v.    Na- 


Mut.  L.  Assoc,  100  Tenn.  360. 

9.  Ritchey  v.  Home  Ins.  Co.,  98  Mo. 
App.  115;  Small  V.  Lutz,  34  Oregon 
131 ;   Teasdall   v.   Manchester   Produce 


tional  Bldg.,  etc.,  Assoc,  (Ky.  1900)  59 
S.  W.  Rep.  321. 

8.  Williamson  v.  Joyce,  137  Cal.  151 
[citing  1 1  Encyc.  of  Pl,  and  Pr.  866] ; 


Co.,  104  Tenn.  267,  citing  11  Encyc.  of     San  Jose  Land,  etc.,  Co.  v.  San  Jose 


Pl.  and  Pa.  864. 


Ranch  Co.,  129  Cal.  673.    See  also  Cox 


Dismissal  on  Demurrer  to  General  Henli-  v.  McClure.  73  Conn.  486. 

eation.  ^  U.    S.    v.    Coos    Bay    Wagon  4.  Nichols  v.  Dodson  Lead,  etc,  Co., 

Road  Co.,  no  Fed.  Rep.  864-  85  Mo.  App.  584;  Egaard  v.  Dahlke,  X09 

Amended    Complaint    Kot    Seryed.  —  Wis.  366. 

Sturman  v.  Sturman,  118  Iowa  620.  PaFties   Kot   Pronerly  Brought  In.  -^ 

Waiver  of  Issue  by  Proce^dine:  to  Trial.  See  Harris  v.  Sanders,  (Tex.  Civ.  App. 

—  Wetz   V.   Greffe,   71    111.   App.    313:  1898)  45  S.  W.  Rep.  29. 
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867.  See  notes  i,  2,  3. 

ndlort  to  Put  upon  Motion,  —  See  note  4. 
8.  Conformity  to  Proceu.  —  See  note  5. 

868.  9.  Conformity   to    Pleading^s    and   Proof — a.  Summary 
'  Statement  of  Rules  — (i)  Secundum  Allegata  et  Probata  — 

OoBfomdty  to  Ploadlngi.  —  See  note  2. 

869.  See  notes  i,  2. 

870.  Oooloniiity  to  Proof.  —  See  note  I. 

S6T.    1.  Delano  v.  Rice,  (Supm.  Ct.  Bank,  60  S.  W.  Rep.  19,  22  Ky.  L.  Rep. 

Spec  T.)   26  Misc.  (N.  Y.)  502.     See  1384. 

also  Horton  v,  Pintchunck,  110  Ga.  355  Minnesota.  —  Carver    v.    Barley,    79 

(action  ex  delicto),  Minn.  114. 

Qffor  of  Jndgment  and  ConnteroUim.  —  .    Montana.  —  Boscovitz  v.   Cooper,    20 

When  an  offer   of  judgment  is  made,  Mont.   197;  Conley  v,  Dunn,  28  Mont, 

under  the  New  York  Code  of  Civil  Pro-  295. 

cedure,   and   accepted   within    the   pre-  Nebraska.  —  Gemons    v.    Heelan,    52 

scribed   time,   and  in   the   meantime   a  Neb.  287. 

counterclaim    is    filed,    the    plaintiff    is  New  York.  —  Flower  City  Plant  Food 

entitled  to  judgment  according  to  the  Co.  v.  Roberts,  81  N.  Y.  App.  Div.  249; 

offer,  and  the  defendant  cannot  demand  Schlimbach  v.  McLean,  83  N.  Y.  App. 

an    adjudication    of    the    counterclaim.  Div.    157;    Mueller  v.   Schmenger,    (N. 

U.  S.  Mortgage,  etc.,  Co.  v.  Hodgson,  Y.  City  Ct.  Gen.  T.)  28  Misc.  (N.  Y.) 

(Supm.  Ct.  App.  T.)  30  Misc.  (N.  Y.)  84.  445. 


2.  Metheny  v.  Bohn,  74  HI-  App.  377. 

3.  Condition  Before  Disposal  of  Domar- 
rors.— Warford  r.  Temple,  73  S.  W. 
Rep.  X023,  24  Ky.  L.  Rep.  2268. 


North  Dakota.  —  Satterlund  v.  Beal, 
(N.  Dak.  1903)  95  N.  W.  Rep.  518. 

Ohio.  —  Reiff  v.  Mullholland,  65  Ohio 
St.  178;  Defiance  v.  Defiance,  23  Ohio 


Jndgment  on  Overrnling  Domnrrer. —  Cir.  Ct.  96. 

Where  there  is  a  single  count  in  the  Texas.  —  Williams   v.    Cleveland,    18 

declaration    and    the    defendant   pleads  Tex.  Civ.  App.  133 ;  Quinlan  v.  Smye, 

several  pleas  thereto,  it  is  not  error  to  21  Tex.  Civ.  App.  156;  Dark  v.  Clark, 

enter  final  judgment  on  overruling  de-  21  Tex.  Civ.  App.  371 ;  Low,  etc,  Water 

murrers  to  some  of  the  pleas  notwith-  Co.  v.  Hickson,  (Tex.  Civ.  App.  1903) 

standing    there    were    issues    of    fact  74  S.  W.  Rep.  781. 

joined  on  others,  unless  the  demurrers  Washington.  —  Ach     v.     Carter,     21 

ought    to    have   been    sustained.      Wil-  Wash.  140. 


liams  V.  Watters,  97  Md.  113. 

4.  Hard  v,  Harris,  24  Ohio  Cir.  Ct. 
7x4,  holding  that  the  entry  of  judgment 


IVisconsin.  —  Williams    v.    Williams, 
117  Wis.  125. 
Pleadings  to  Bo  Taken  at  Whole.  —  A 


on  a  verdict  disposes  of  a  motion  for  judgment  must  be  in  accordance  with 
judgment  non  obstante  though  the  the  pleadings  and  record  as  a  whole, 
court  does  not  expressly  pass  upon  the  and  if  the  plaintiff's  pleadings  taken  to- 
motion. 
6.  Tarianoo  Between  Proooss  and  Decla- 


gether  show  that  he  is  not  entitled  to 
recover,  a  judgment  in  his  favor  is  er- 

ration. —  Judgment  by  default  cannot  be     roneous  though  it  would  be  sustained 

entered  on  a  declaration  alleging  that     by   the   petition^  and    answer.     Solt   v. 

the  defendant  ia.  a  domestic  corporation     Anderson,   (NebT  1903)  93  N.  W.  Rep. 

where  the  proof  of  service  shows  that     205. 

869*  1.  Eveleth  V.  (Hll.  97  Me.  315: 
Breckenridge  Mercantile  Co.  v.  Bailif, 
16  Colo.  App.  554;  Mueller  v. 
Schmenger,  (N.  Y.  City  Ct.  Gen.  T.)  28 


it  was  served  as  a  foreign  corporation. 
Elder  v.  Grunsky,  127  Cal.  67. 

M§.       2.      California.   —   Alameda 
County  V.  Crocker,  125  Cal.  loi. 


Connecticut. —  Schoenberger  v.  White,     Misc.  (N.  Y.)  445. 


75  Conn.  605. 
Illinois.  —  Armstrong 


V. 


2.  Lister   v.   Vowell,    122    Ala.    264; 
Dou8:las     Stein     v.     Coleman,     73     Conn.     524; 


Park  Bldg.  Assoc,   176  111.  298;  Mon-     Wheeler  v.   Foster,   82   111.   App.    153; 
arch  Brewing  Co.  r.  Wolford,   179  HI-     Maddox  v.  Summerlin,  92  Tex.  483. 


252. 


970,     1.  California.  —  Adams 


Kentucky.  —  Frankfort      v.      Deposit     Modesto,  131  Cal.  501. 
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871.  See  note  i. 

PltMlingt  and  Prodb.  —  See  note  2. 
879*  See  note  i. 

Amanding  Pleftdlngt  to  Conform  to  Ftoof.  —  See  note  2. 

Extant  of  Btda.  —  See  note  3. 
878.  (2)  Limiting  Relief  to  That  Sought  by  Pleadings — (a)  Sato 
in  Abianoa  of  Statnta.  —  See  note  I . 

Bacovary  Kay  Ba  Lom  than  Damand.  —  See  note  2. 
874.  (b)  statutory  Gliangaa  —  Whara  Aniwar  It  VIM.  —  See  note  I. 

On  Dafaolt.  —  See  note  2. 
876.  (0)  Undar  Coda  and  in  Bqnlty.  —  See  note  3. 


Illinois.  —  Buasen  v.  Dickson,  97  111. 
App.  310. 
Indiana.  —  Maxwell  v.  Shirts,  27  Ind. 

App.  539. 

Maine.  —  Eveleth  v.  Gill,  97  Me.  315. 

Mississippi.  —  Sovereign  Camp,  etc., 
V.  Woodruff,  80  Miss.  546. 

Missouri.  —  Smith  v.  St.  Louis  Trans- 
fer R.  Co.,  92  Mo.  App.  41. 

Nebraska.  —  Lubker  v.  Grand  Detour 
Plow  Co.,  53  Neb.  iii. 

New  Mexico.  —  Millh^iser  v.  Long, 
10  N.  Mex.  99. 

New  York.  —  Block  v.  Stevens,  72 
N.  Y.  App.  Div.  246. 


Texas.  —  Jones  v.  Meyer  Bros.  Drug 
Co.,  25  Tex.  Civ.  App.  234. 

8.  Sowles  V.  Clawson,  (Utah  1904)  76 
Pac.  Rep.  1067,  citing  11  Encyc.  of  Pl. 
AND  Pr.  872. 

§73.  1.  Georgia.  —  Milner  v.  Mu- 
tual Ben.  Bldg.  Assoc,  104  Ga.  101. 

Kentucky.  —  Miller  v.  Allen,  104  Ky. 
114. 

Missouri,  —  Cauthom  v.  Berry,  69 
Mo.  App.  404. 

Nebraska.  —  Devries  v.  Squire,  55 
Neb.  438. 

Texas.  —  Smith  v.  So  Rill,  (Tex.  Civ. 
App.   1899)   54  S.  W.  Rep.  38;     Paris 


Texas.  —  Bohan  v.  Bohan,  (Tex.  Civ.     First   Baptist  Church  v.  Fort,  93  Tex. 


App.  1900)  56  S.  W.  Rep.  959. 

Utah.  —  Davidson  v.  Hunter,  22  Utah 

117. 
Washington.  —  Oregon  Mortg.  Co.  v. 

Estes,  20  Wash.  659. 

971.  1.  Whitman  Agricultural  Co. 
V.  Hornbrook,  24  Ind.  App.  255. 

8.  Towery  v.  Waldrup,  113  Ga.  137; 
Cusack  V.  Budasz,  187  111.  392 ;  Alex- 
ander V.  Parks,  72  S.  W.  Rep.  1105,  24 
Ky.  L.  Rep.  21 13;  Jones  v.  Griffin,  74 
S.  W.  Rep.  713,  25  Ky.  L.  Rep.  117; 
Toy  V.  McHugh,  62  Neb.  820;  Solt 
V.  Anderson,  63  Neb.  734;  Bullenkamp 
V.  Bullenkamp,  43  N.  Y.  App.  Div. 
510. 

§72.  1.  Miller  v.  Schacfcr,  75  111. 
App.  389 ;  Himrod  Coal  Co.  v.  Gark, 
197  111.  514;  Nye  V.  Bill  Nye  Gold  Min., 
etc.,  Co.,  42  Oregon  560 ;  Andrews  v. 
Union  Cent.  L.  Ins.  Co.,  92  Tex.  584. 

2.  Colorado.  —  Johnson  v.  Johnson, 
30  Colo.  402. 

Indiana.  —  Robison  v.  Wolf,  27  Ind. 
App.  683. 

Iowa.  —  Decatur  v.  Simpson,  115 
Iowa  348. 

New  York.  —  National  Commercial 
Bank  v.  Lackawanna  Transp.  Co.,  59  N. 
Y.  App.  Div.  270 ;  Leiser  v.  McDowell 
69  N.  Y.  App.  Div.  444. 


215;  Johnson  v.  Brown,  (Tex.  Civ.  App. 
1 901)  65  S.  W.  Rep.  485;  McLane  v. 
Mackey,  (Tex.  Civ.  App.  1900)  59  S. 
W.  Rep.  944. 

2.  Broads  v.  Livingston,  (Supm.  Ct. 
App.  T.)  21  Misc.  (N.  Y.)  783. 

§74.  1.  Hibernia  Sav.,  etc.,  Soc  v. 
Thornton,  123  Cal.  62;  Ellis  v.  Rade- 
macher,  125  Cal.  556;  Atchison  First 
Nat.  Bank  v.  Wattles,  8  Kan.  App.  136; 
Bolivar  v.  Bolivar  Water  Co.,  62  N.  Y. 
App.  Div.  484 ;  Bryant  v.  Allen,  54  N. 
Y.  App.  Div.  500. 

Striking  Ont  Answer  of  Codefandant.  — 
Striking  out  the  answer  of  a  defendant 
who  answers  separately,  so  that  no 
judgment  against  him  could  be  rendered 
outside  the  prayer  of  the  complainant, 
does  not  affect  the  judgment  to  be  ren- 
dered against  his  codefendants.  Mock 
V.  Santa  Rosa,  126  Cal.  330.* 

3.  Staacke  v.  Bell,  1 25  Cal.  309 ;  Foley 
V.  Foley,  120  Cal.  33;  Russell  v.  Shurt- 
leff,  28  Colo.  414;  Halvorsen  v.  Orinoco 
Min.  Co.,  89  Minn.  470 ;  McMahon  v. 
Pugh,  62  S.  Car.  506. 

876.  3.  Alabama.  —  McQueen  v. 
Whetstone,  127  Ala.  4x7;  Bailey  v.  But- 
ler, 138  Ala.  153. 

California.  —  Montgomery  v.  Mc- 
Laury,  (Cal.  1904)  76  Pac.  Rep.  964. 
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877.  (d)  AflfButiiTe  Belief  te  Defendant.  —  See  notes  I,  2,  3. 

878.  (3)  Limitation  and  Conformity  to  Issues  Raised — (») 
fUlemeni  of  Bole.  —  See  note  I. 

(b)  XAet  of  JndgBoat   Beyond  IfttuM  —  Berertllilo   Xmr.  —  See 
note  4. 


C<mn€ctie%t.  —  Sperry   v.    Butler,    75 
Conn.  369. 


aided  in  that  regard  by  the  plaintifiTs 
filing  a   reply  though   he  was  not  re- 


Illinois.  —  Chicago,    etc.,    R.    Co.    v,     quired  to  do  so.     Seiberling  v,  Mortin- 
Moran,   187  111.  3x6;  Callahan  v.  Ball^     son,  10  S.  Dak.  644. 


197  111.  318. 
Iowa,  —  Boland  v,  Tiemay,  118  Iowa 

59. 

Kentucky.  —  Hull  v.  Evans,  59  S.  W. 
Rep.  851,  22  Ky.  L.  Rep.  11 18. 

Michigan,  —  Simons  v.  McDonnell, 
120  Mich.  621  ;  Michigan  Trust  Co.  v. 
Lansing  Lumber  Co.,  121  Mich.  438. 

Minnesota.  —  Louisville  Banking  Co. 
V.  Blake,  70  Minn.  252. 

Missouri.  —  Schneider  v.  Patton,  175 
Mo.  684;  Gunnell  v,  Emerson,  80  Mo. 
App.  322. 

Nebraska.  —  Columbia  Nat.  Bank  v. 
Baldwin,  64  Neb.  7^2. 


2.  Milner  v.  Mutual  Ben.  Bldg.  Assoc, 
104  Ga.  10 1 ;  Brown  v.  Iowa  Legion  of 
Honor,  107  Iowa  439 ;  Badaracoo  v.  Bad- 
aracco,  10  N.  Mex.  761 ;  Masons'  Sup- 
plies Co.  V.  Jones,  58  N.  Y.  App.  Div. 
231  ;>  Greer  v.  Bringhurst,  23  Tex.  Qxv. 
App.  582. 

3.  Buckers  Irrigation,  etc.,  Co.  v. 
Platte  Valley  Irrigation  Co.,  28  Colo. 
187;  Romberg  v.  McCormick,  194  IlL 
205. 

§7S*  1.  Watkins  v.  Lewis,  153  Ind. 
648 ;  State  v.  HaTerly,  62  Neb.  767. 

Illvstratioiis  ef  Judgments  Hot  Respon- 
dye.  —  In  an  action  for  personal  inju- 


New  York.  —  Bryant  v.  Allen,  54  N.     ries  it  is  error  to  render  judgment  on 


Y.  App.  Div.  500 ;  Chaurant  v.  Maillard, 
56  N.  Y.  App.  Div.  1 1 ;  Redpath  v.  Red- 
path,  75  N.  Y.  App.  Div.  95 ;  New  Jer- 
sey Steel,  etc.,  Co.  v.  Robinson,  (Supm. 


proof  of  negligence   wholly   outside   of 
the    complaint.      Davis    v.    Broadalbin 
Knitting  Co.,  90  N.  Y.  App.  Div.  567. 
In  Detinue  or  Replevin.  —  See  Nichols 


Ct.   Spec.   T.)    33    Misc.   (N.   Y.)    361,     v.  Dodson  Lead,  etc.,  Co.,  85  Mo.  App. 


affirmed  60  N.  Y.  App.  Div.  69. 

North  Carolina.  —  Hendon  v.  North 
Carolina  R.  Co.,  127  N.  Car.  no. 

Tennessee. — Johnston  v.  Osment,  108 
Tenn.  32. 

Texas.  —  Kalteyer  v.  Wipflf,  92  Tex. 

673. 

West  Virginia.  —  Stewart  v.  Tennant, 
52  W.  Va.  559;  Waldron  v,  Harvey, 
(W.  Va.  1904)  46  S.  E.  Rep.  603. 

§77.  1.  Broaddus  v.  Turner,  (Ky. 
1899)  SO  S.  W.  Rep.  970;  Shneider  v. 


584. 

4.  Arkansas.  —  Hoover  v.  Binldey,  66 
Ark.  645,  51  S.  W.  Rep.  73. 

California.  —  Gamache  v.  South 
School  Dist.,  133  Cal.  145 ;  Wallace  v. 
Farmers'  Ditch  Co.,  130  Cal.  578. 

Connecticut.  —  Bums,  etc.,  Lumber 
Co.  V.  Doyle.  71  Conn.  742. 

Idaho.  —  Pelikan  v.  Ridpath,  (Idaho 
1902)  71  Pac.  Rep.  125. 

Illinois.  —  Glos  v.  John  O'Brien  Lum- 
ber Co.,  183  III.  2x1 ;  Chicago  Macaroni 


Mahl,  84  N.  Y.  App.  Div.  i ;  National     Mfg.  Co.  v.  Boggiano,  202  111.  312. 


Foundry,   etc..   Works  v.   Oconto   Gty 
Water  Supply  Co.,  105  Wis.  48. 

When  Pleaded  7aetf  Constltate  a  De- 
fense without  any  judgment  decreeing 
affirmative  relief,  it  is  not  error  to  ad- 
judge affirmatively  the  existence  of  such 
facts,   if  established  by   evidence,   and 


Kansas.  —  ^.  W.  Kendall  Boot,  etc, 
Co.  V,  Davenport,  63  KaSl.  884.  65  Pac. 
Rep.  688. 

Kentucky.  —  Reccius  v.  Louisville, 
66  S.  W.  Rep.  410,  23  Ky.  L.  Rep.  1832. 

Missouri.  —  Smith  v.  St.  Louis  Trans- 
fer R.  Co.,  92  Mo.  App.  41 ;  Coleman  r. 


the  legal  effect  thereof,  though  there  be     Hicks,  158  Mo.  367. 


no  prayer  for  affirmative  relief  in  the 
answer.  National  Foundry,  etc.,  Works 
V.  Oconto  City  Water  Supply  Co.,  105 
Wis.  48,  citing  11  Encyc.  of  Pl.  and 
Pr.  877. 

Effect  of  TTnneces^ary  Reply.  —  Where 
the  allegations  of  the  answer  amount  to 
a  defense  only,  and  do  not  justify 
affirmative  relief,  the  defendant  is  not 


Nebraska.  —  Fidelity,  etc.,  Co.  v. 
Parkinson,  (Neb.  1903)  94  N.  W.  Rep. 
120. 

New  York.  —  Davis  v.  Davis,  86  N. 
\.  App.  Div.  401. 

South  Dakota.  —  Seiberling  v.  Mortin- 
son,  10  S.  Dak.  644. 

Tennessee.  —  Isham  v.  Sienknecht, 
(Tenn.  Ch.  1900)  59  S.  W.  Rep.  779. 
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870.  Jvdgamt  Yoid.  —  See  note  i. 

880«  See  note  i. 

881.  Bm  Jiidioatft.  —  See  note  i. 

889«  fe)  Imiim  Sroadmed  by  Co&Mnt.  —  See  note  I. 

888.  b.  Applications  OF  Rules  —  (i)  General  Illustrations 


—  All  or  Votliiiig.  —  See  note  5. 

Texas.  —  McLain  v.  McCoUum,  (Tex. 
Civ.  App.  1903)  72  S.  W.  Rep.  10J7. 

Utixh,  —  Sowles  V,  Clawson,  (Utah 
1904)  76  Pac.  Rep.  1067,  dting  11 
Encyc.  of  Pl.  and  Pr.  878. 

Compitre  Conlin  v.  Lamont  Iron  Co., 
116  Mich.  626. 

879.  1.  Steams  Ranchos  Co.  v. 
McDowell,  134  Cal.  562;  Thompson  v. 
Keck  Mfg.  Co.,  107  Tenn.  451 ;  Wald- 
ron  V,  Harvey,  (W.  Va.  1904)  46  S.  E. 
Rep.  603. 

nioitrations.  —  A  decree  in  fore- 
closure directing  the  sale  of  property 
not  covered  by  the  mortgage  nor  men- 
tioned in  the  pleadings  is  void.  Venner 
V,  Denver  Union  Water  Co.,  15  Colo. 
App.  495. 

Where  suit  to  foreclose  a  mortgage  is 
brought  against  the  mortgagor  and  his 
wife  and  judgment  creditors  of  the 
mortgagor,  and  the  wife  is  in  default, 
a  judgment  distributing  the  surplus  pro- 
ceeds of  sale  to  such  creditors  is  void 
as  to  the  wife  when  no  issue  as  to  the 
rights  of  such  creditors  was  raised  by 
the  complaint*  which  was  the  only  plead- 
ing she  was  summoned  to  answer.  Bart- 
mess  V.  HoUiday,  27  Ind.  App.  544. 

§90.  1.  CoUateral  Attack.  —  Wald- 
ron  V,  Harvey,  (W.  Va.  1904)  46  S.  E. 
Rep.  603. 

Szfaibits. —  Where  the  instrument  on 
which  the  action  is  brought  is  merely 
attached  to  the  pleadings  as  an  exhibit, 
instead  of  being  set  out  therein,  it  can- 
not be  made  the  basis  of  a  collateral  at- 
tack on  the  judgment  as  being  beyond 
the  issues.  Reed  v,  Nicholson,  158  Mo. 
624. 

S§1.  1.  Res  .Tn^ieata  —  California. 
—  Patterson  v.  Mills,  138  Cal.  276; 
Freeman  v.  Bamum,  131  Cal.  386. 

Connecticut.  —  Peck  v.  Easton,  74 
Conn.  456. 

Georgia.  —  Satterfield  v.  Spier,  1x4 
Ga.  127. 

Illinois.  —  Smith  v.  Rountree,  185  111. 
219 ;  Bliss  V.  Ward,  198  111.  104. 

Indiana.  —  Baltes  Land,  etc.,  Co.  v. 
Sutton,  30  Ind.  App.  648;  Qements  v. 
Davis,  155  Ind.  624;  Huston  v.  Fatka, 
30  Ind.  App.  693. 


Iowa.  —  Zook  V,  Thompson,  11 1  Iowa 
464;  Ellis  V.  Soper,  11 1  Iowa  631. 

Louisiana.  —  Smith  v.  New  Orleans, 
etc.,  R.  Co.,  109  La.  ^782. 

Maryland.  —  Shryock  v.  Hensel,  95 
Md.  614. 

Massachusetts.  —  Dallinger  v.  Rich- 
ardson, 176  Mass.  77. 

Missouri,  —  Hill  v.  Combs,  92  Mo. 
App.  242;  Bamett  v.  Smart,  158  Mo. 
167. 

Nebraska.  —  Hamilton  Nat.  Bank  v. 
American  L.  &  T.  Co.,  (Neb.  1902)  92 
N.  W.  Rep.  189. 

New  Jersey.  —  Annan  v.  Hill  Union 
Brewery  Co.,  59  N.  J.  Eq.  414. 

New  York.  —  Brantingham  v.  Huff, 
43  N.  Y.  App.  Div.  414;  Stokes  v, 
Foote,  172  N.  Y.  327. 

Oklahoma.  —  Merten  v.  San  Angelo 
Nat.  Bank,  5  Okla.  585- 

Pennsylvania.  —  Kapp  v.  Shields,  17 
Pa.  Super.  Ct.  524. 

South  Carolina.  —  Virginia-Carolina 
Chemical  Co.  v.  Kirven,  57  S.  Car.  445. 

Utah.  —  Sowles  v.  Clawson,  (VuJbl 
1904)  76  Pac.  Rep.  xo67i  citing  xi 
Encyc.  op  Pl.  and  Pr.  872,  878,  879; 
22  id.  602,  603. 

Virginia.  —  Chesapeake,  etc.,  R.  Co. 
V.  Rison,  99  Va.  18,  2  Va.  Sup.  Ct.  648; 
Richmond  v.  Sitterding,  loi  Va.  354. 

IVisconsin.  —  Fordyce  v.  State,  115 
Wis.  608. 

United  States.  —  Stufflebeam  v.  De 
Lashmutt,  loi  Fed.  Rep.  367;  Mer- 
cantile Nat.  Bank  v.  Hubbard,  105  Fed. 
Rep.  809,  45  C.  C.  A.  66;  New  Orleans 
V,  Warner,  175  U.  S.  120.  See  also 
U.  S.  V.  Coos  Bay  Wagon  Road  Co.,  no 
Fed.  Rep.  864. 

See  also  Denver  Consol.  Tramway  Co. 
V,  Riley,  14  Colo.  App.  132. 

Issnei  in  Replevin.  —  Huffman  v. 
Knight,  36  Oregon  581. 

fifid.  1.  Knickerbocker  v.  Robinson, 
83  N.  Y.  App.  Div.  614;  Wright  v.  Dur- 
rett,  (Tenn.  Ch.  1899)  Sa  S.  W.  Rep. 
710.  See  also  Tellico  Mfg.  Co.  v.  Wil- 
liams, (Tenn.  Ch.  1900)  59  S.  W.  Rep. 

1075. 

f|(l3.  6.  Macklin  v.  McNetton, 
CSupm.  Ct.  App.  T.)  30  Misc.  (N.  Y.) 
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S84. 
88S. 

886. 
887. 
880. 


890. 


Jvdgamt  AfEMting  Titie  to  Property  Hot  Dooerlbod.  —  See  note  4. 

2)  Parties.  —  See  notes  i,  2. 

3)  Form  of  Action,  —  See  note  4. 
Oonoral  and  Spoeial  Aisampoit.  —  See  note  3. 

(4)  Basing  on  Gromids  of  Liability  or  Defense  Alleged  — 

of  Bulo  —  AUegatlou  of  Complaint.  —  See  note  I 
See  note  i. 

BoeoTorj  on  Oanio  of  Aotion  AUogod.  —  See  note  2. 
Ground  of  LUIiility.  —  See  note  I. 


749.    See  also  douteau  Land,  etc.,  Co. 
V,  Chritman,  172  Mo.  610. 


Duhme  v.  Mebner,  6  Ohio  Cir.  Dec  78, 
18  Ohio  Cir.  Ct.  706;  Osborne  v.  Bos- 


884.    4.  Balfour-Guthrie  Invest.  Co.     well,  (Tenn.  Ch.  1900)  61  S.  W.  Rep. 


V,  Sawday,  133  Cal.  228. 

8M.    1.  Shearouse    v.    Wolfe,    iii 
Ga.  859,  holding  that  a  judgment  of  a 


96;    Magnuson   v.    Qithero,    loi    Wis. 

551. 
Personal  Jndgment  in  Foreelosnro  Suit. 


justice   of  the  peace    against    one   not     —  Bourke  v,  Hefter,  202  i«i.  321. 
named  as  a  defendant  is  void  although        2.  Arkansas,  —  Stitt    v.     Rector,     70 
the  summons  was  served  on  him;  Holl     Ark.  613,  69  S.  W.  Rep.  552. 


V.  Long,  (Supm.  Ct.  Spec.  T.)  34  Misc. 
(N.  Y.)  X ;  Winner  v.  Keuhn,  97  Wis. 
394;  Whitman  v.  New  York,  85  N.  Y. 
App.  Div.  468. 

ladividoal  and  Bepresontative  Capaci- 
ties. —  Where  plaintiffs  sue  as  indi- 
viduals it  is  error  to  render  judgment 
against  them  as  individuals  on  a 
counterclaim  which  exists  against  them 


Illinois.  —  Rand  v.  Hombarger,  82 
111.  App.  341. 

Missouri,  —  Springfield  Engine,  etc., 
Co.  V.  Donovan,  147  Mo.  622. 

Nebraska,  —  Kearney  County  Bank  v. 
Zimmerman,  (Neb.  1904)  99  N.  W.  Rep. 

524. 

New  York.  —  Doll  v.  Coogan,  48  N. 
Y.  App.   Div.   121,  affirmed   168   N.   Y. 


only      in      a     representative     capacity.     656;  Davis  v.  Broadalbin  Knitting  Co., 
Foley    V.    Scharmann,    58    N.    Y.    App.     90  N.  Y.  App.  Div.  567. 


Div.  250,  reversing  29   Misc.    (N.   Y.) 
521. 

The  Pleadings  May  Be  Considered  to 
determine  whether  a  judgment  against     Wis.  29. 
the  defendant  was  rendered  against  him         United  States. 


Texas,  —  Tian  v.  Lloyd,  21  Tex.  Civ. 
App.  433. 

IVisconsin.  —  Duecker  v.  Goeres,  104 


Mutual  L.  Ins.  Co. 


as  an  individual  or  as  executor.    Croom     z\  Dingley,  100  Fed.  Rep.  408,  40  C.  C. 


V.  Winston,  18  Tex.  Civ.  App.  i. 

2.  McDonald  v.  Porsh,  136  Cal.  301 ; 
Perkins  v.   Boyd,    16   Colo.   App.   266; 


A.  459. 

8954.     1.  Seltzer  v.  W.  H.  Davenport 
Fire  Arms  Co..  74  Conn.  46 ;  Southward 


Scott  V.  Jenkins,  (Fla.  1902)  35  So.  Rep.     v.  Jamison,  66  Ohio  St.  290;  Tuthill  v. 
loi.  Myrus,  57  N.  Y.  App.  Div.  37 ;  Disbrow 

V.  Westchester   Hardwood  Co..   164  N. 

Y.  415;   Macklin  v.  McNetton,  (Supm. 


§S6*  4.  In  Beplevin  a  Honey  Jndg- 
ment for  the  Plaintiff  as  for  debt  is  er- 
roneous, as  the  judgment  must  be  for     Ct.   App.   T.)   30    Misc.    (N.   Y.)    749; 


damages  for  the  value  of  the  goods  and 
their  detention,  .where  the  defendant 
retains  possession.    Tumulty  v.  Jordan, 


Matador  Land,  etc.,  Co.  v.  State,  (Tex. 
Civ.  App.  1899)  54  S.  W.  Rep.  256; 
Bacon  v.  Thornton,   16  Utah   138;  Mu- 


67  N.  J.  L.  509;  Warren  v.  Leiter,  24     tual  L.   Ins.   Co.  v.  Dingley,   100  Fed. 


R.  I.  36. 

S§7.  3.  Conroy  v.  Waters,  133  Cal. 
211;  Cole  V.  Armour,  154  Mo.  333; 
Reidy  v.  Bleistift,  (N.  Y.  City  Ct.  Gen. 
1.)  30  Misc.*  (N.  Y.)  203. 

S§9,  1.  Cole  V,  Armour,  154  Mo. 
333. 


Rep.  408,  40  C.  C.  A.  459. 

Reason  for  Rale.  —  Clements  v.  Yeates, 
69  Mo.  625;  Cole  V.  Armour,  154  Mo. 

333. 

lUnstrations  of  Bnle.  —  In  an  action  to 
enforce  a  statutory  lien  on  money  due 
to   a  contractor   for  public   works,   the 


§90,     1.  Relief  Mnst  Be  Within  C^se  plaintiff  cannot  have  personal  judgment 

Hade  by  Declaration. —  Faulkner  7/.  Santa  against  such  contractor.     McDonald  v, 

Barbara  First  Nat.  Bank,  130  Cal.  258;  New    York,    (Supm.   Ct.   Spec.   T.)    29 

Scott    r.    Black,    96    Mo.    App.    472;  Misc.  (N.  Y.)  504. 
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898. 
894. 
896. 
897. 
900. 
notes  4, 
909. 

903. 


Theorj  of  LiaUlity.  —  See  note  I. 

b)  Tort  or  Contraot.  —  See  note  5. 

e)  Logal  or  Eqoitablo  Oronnds  —  Undor  Oodt.  —  See  note  3. 
if  Complaint  Is  Framed  80I0I7  for  EqniUble  BeUof.  —  See  note  I. 
(5)  Amount  of  Recovery  —  (b)  Oonformiiy  to  Ploadiagi.  —  See 

5. 

See  notes  i,  2. 

Wboro  BlU  of  Partienlars  If  Filod.  —  See  note  3. 

Wboro  ]>«fendaiit  Has  Appeared  a&d  Answered.  —  See  note  I. 

Judgment  by  Defknlt.  —  See  note  2. 

Itatntory  Allowanoe  as  CSosts.  —  See  note  4. 

(d)  Sflbet  of  Exoeesire  Judgment.  —  See  note  6. 


993.  1.  Pearson  v.  Cuthbert,  58  N. 
Y.  App.  Dtv.  395;  Atlanta  Nat.  Bank 
V,  Southern  R.  Co.,  106  Fed.  Rep.  623 ; 
Bullcnkamp  v.  BuUenkamp,  43  N.  Y. 
/\pp.  Div.  510;  Osborne  v.  Boswell, 
(Tenn.  Cb.  1900)  61  S.  W.  Rep.  96. 

§94.  6.  Kress  v.  Woehrle,  (Supm. 
Ct.  App.  T.)  23  Misc.  (N.  Y.)  472. 

Wbers  Fraud  Is  Gravamen.  —  Kress  v, 
Woehrle,  (Supm.  Ct.  App.  T.)  23  Misc. 
(N.  Y.)  472;  National  Commercial 
Bank  v.  Lackawanna  Transp.  Co.,  59  N. 
Y.  App.  Div.  270. 

§96.  3.  Ravicz  v.  Nickells,  9  N. 
Dak.  536  [citing  11  Encyc.  op  Pl.  and 
Pr.  896  et  seq.'i  ;  Wilmot  v.  Bell,  76 
N.  Y.  App.  Div.  252 ;  Chaurant  v.  Mail- 
lard,  56  N.  Y.  App.  Div.  II. 

89T.  1.  Riverside  Brick  Co.  v. 
Wheatley,  92  Md.  410;  Morton  v.  Den- 
ham,  39  Oregon  227. 


Missouri,  —  Reed  v.  Crane,  89  Mo. 
App.  670;  Powell  V.  Horrell,  92  Mo. 
App.  406. 

New  York.  —  Lifshitz  v.  McConnell, 
80  N.  Y.  App.  Div.  289. 

North  Carolina,  —  Hancock  v.  Craven 
County,  132  N.  Car.  209. 

Oklahoma,  —  Brook  v.  Bayless,  6 
Okla.  568. 

Texas.  —  San  Antonio,  etc.,  R.  Co.  v, 
Addison,  96  Tex.  61 ;  Dysart  v.  Terrell, 
(Tex.  Civ.  App.  1902)  70  S.  W.  Rep. 
986. 

Wisconsin,  —  Beranek  v,  Beranek,  113 
Wis.  272. 

United  States,  —  Gentry  v.  U.  S.,  101 
Fed.  Rep.  51,  41  C.  C.  A.  185. 

Judgment  on  Penal  Bond.  —  Mutual 
Ben.  Ins.  Co.  v.  Brown,  80  Mo.  App. 

459- 
903.     1.   Manogue    v.    Kearney,    19 


Allegations  as  to  Liability  at  Law  In-    App.  Cas.  (D.  C.)  448. 


iuAoient. —  Miller  v.  Schaefer,  75  111. 
App.  389. 

900,  4.  Exception  as  to  Interest  — 
Greater  damages  cannot  be  recovered 
than  are  declared  for  and  laid  in  the 
conclusion  of  the  declaration ;  but  the 
restriction  is  confined  to  the  amount  of 
damages  —  the  principal  of  the  recov- 
ery—  and  does  not  affect  the  interest 
that  may  be  allowed  thereon  by  the 
jury.    Georgia  Home  Ins.  Co.  v.  Goode, 

95  Va.  751. 

6.  Alabama,  —  Lister  v,  Vowell,  122 
Ala.  264. 

Colorado.  —  Ruth  v.  Smith,  29  Colo. 
154;  Wheeler  v.  Mayher,  15  Colo.  App. 
179. 


2.  Kerry  v.  Pacific  Marine  Co.,  121 
Cal.  564 ;  Smith  v.  Morrison,  (Colo. 
App.  1903)  74  Pac.  Rep.  535 ;  Missouri, 
etc.,  R.  Co.  V,  Reasor,  28  Tex.  Civ.  App. 
302. 

3.  Kohn  V.  Johnson,  (Iowa  1899)  80 
N.  W.  Rep.  543 ;  Young  v.  Young, 
(Tenn.  Ch.  1900)  64  S.  W.  Rep.  319. 

903.  1.  Amount  of  Recovery  Limited 
to  Prayer  of  Answer.  —  Nichols,  etc.,  Co. 
V.  Wiedemann,  72  Minn.  344.  Contra, 
Reade  v.  Street,  122  N.  Car.  301. 

2.  No  Bight  to  Attorney's  Fee  ITot  Al- 
leged. —  Smith  V.  Board,  21  Tex.  Civ. 
App.  213. 

4.  Reed  v.  Corrigan,  114  Iowa  638. 
6.  Ezoessive  Judgment  —  Indian  Ter- 


Florida.  —  Stockton    v.    Jacksonville,  ritory.  —  (George   R.    Barse   Live    Stock 

etc.,  R.  Co.,  (Fla.  1902)  33  So.  Rep.  401.  Commission    Co.    v.    Adams,    2    Indian 

Illinois.  —  Taylor  v.  Richman,  87  111.  Ter.  119. 
App.  419.  Kansas.  —  Western  Contracting,  etc., 

Massachusetts,  —  French  v.  Goodnow,  Assoc,  v.  Rettiger,  9  Kan.  App.  885,  61 

175  Mass.  451.  Pac.  Rep.  313. 
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MM«  Whirt  Xz0tti  If  Teiry  Small.  —  See  note  2. 

(t)  ItnMfUM  for  EzoMilTt  JndgnMiit.  —  See  note  3. 

10.  Conformity  to  Verdict  or  Finding!  —  a.  Statement 
OF  Rule  —  (i)  In  General,  —  See  note  7. 
90ff,  See  notes  i,  2. 

Mississippi,  —  Hart  v.  Chemical  Nat.     Terrell,  (Tex.  Civ.  App.  1902)  70  S.  W. 
Bank,  (Miss.  1900)  27  So.  Rep.  926.         Rep.  986.    See  also  Wilmot  v.  Bell,  76 
Missouri.  —  (^uthorn    v.    Berry,    69     N.  Y.  App.  Div.  252. 

2.  Everett  v.  Akins,  8  Okla.  184,  est- 
ing  II  Encyc.  op  Pl.  and  Pr.  905.    See 


Mo.  Ai^.  404;  Zerbe  v.  Missouri,  etc., 
R.  Co.,  70  Mo.  App.  644. 


Nebraska.  —  Davis     v.     Hall,     (Neb.     also  the  following  cases : 


1904)  97  N.  W.  Rep.  1023. 

New    York.  —  Scheller   v.    Metropol- 
itan St.  R.  Co.,  49  N.  Y.  App.  Div.  639. 


Alabama.  —  Woodruff     v.      Hundley, 
127  Ala.  640. 
Colorado.  —  Croke  v.  American  Nat. 


Oklahoma.  —  Lawton  v.  Nicholas,  12     Bank,  (Colo.  App.  1902)  70  Pac  Rep. 


Okla.  sso. 

Tennessee.  —  Murphy  v.  Johnson,  107 
Tenn.  552. 

MM.    S.  Watson    v.    New    Milford, 


229. 

Georgia,  —  Parker    v,    Salmons,    113 
Ga.  II 67. 

Indiana.  —  Kepler  v.  Wright,  31  Ind. 


72  Conn.   561;   Equitable  Trust  Co.  v.  App.  512. 

Milligan,    31    Ind.   App.    20;    Perin   v.  Kansas.  —  Boynton  v.  Hardin,  9  Kan. 

Cathcart,  115   Iowa  553;  Frohs  v.  Du-  App.  166. 

buque.  109  Iowa  219;   Mackin  v.  Wil-  Kentucky.  —  Bourlier     Cornice,     etc, 

son,  (Ky.    1897)    43   S.  W.  Rep.   247;  Co.  v.  Loemker,  67  S.  W.  Rep.  10,  23 

Ferguson  v.   Moore,   (Ky.   1898)   44  S.  Ky.  L.  Rep.  2346. 


W.  Rep.  113;  Washington  L.  Ins.  Co. 
V.  Gooding,  19  Tex.  Civ.  App.  490; 
Houston  V.  Walsh,  27  Tex.  C^iv.  App. 
121. 

S.  Lister  v.  Vowell,  122  Ala.  264; 
Belle  City  Mfg.  Co.  v.  Kemp,  27  Wash. 
1 1 1 ;    Brown   v.   Woodward,    75    Conn. 

354. 

IqjuBOtloii  will  not  lie.  Lawton  v. 
Nicholas,  12  Okla.  550. 


Afichigan.  —  Central  Sav.  Bank  v. 
O'Connor,  (Mich.  1903)  94  N.  W.  Rep. 
II,  TO  Detroit  Leg.  N.  14. 

Minnesota.  —  Ramaley  v.  Ramaley, 
69  Minn.  491. 

Montana.  —  Conley  v.  Dunn,  28  Mont. 
295. 

Nebraska.  —  Morsch  v.  Besack,  52 
Neb.  502. 

New    Hampshire. — Jewell    v.    Clem- 


7.  Missouri.  —  Marx  v.  Hart,  166  Mo.     ent,  69  N.  H.  133. 


503. 


New  Jersey.  —  Funkhauser  v.  C>>l]oty, 


Nebraska.  —  Gaffcy   v.    Northwestern     67  N.  J.  L.  132. 


Mut.  L.  Ins.  Co.,  (Neb.  1904)  98  N.  W. 
Rep.  826. 

Texas.  —  Hillcn  v.  Williams,  25  Tex. 


New  York.  —  McConnell  v.  Plaza  de 
Oro  Min.  Co..  43  N.  Y.  App.  Div.  616. 
Texas.  —  Matador  Land,  etc.,  Co.  v. 


Civ.  App.  268;   Galveston,  etc.,  R.  Co.     State,  (Tex.  Civ.  App.  1899)  54  S.  W. 


V.  Johnson,  24  Tex.  Civ.  App.  180. 


Rep.  256;  San  Antonio,  etc,  R.  C^.  v. 


Utah.  —  Karren  v.  Karren,   25   Utah     Addison,  96  Tex.  61. 


87. 


Conformitv    to    Amended    Terdlet.  — 


Wisconsin.  —  Beranek  v.  Beranek,  113     George  v.  Bclk,  10 1  Tenn.  62s. 


Wis.  272. 


niostrations.  —  In    an    action    to    re- 


in lyaetmtBt  a  Jndfrnent  Dismliisinir  cover  numerous  chattels  a  verdict  for 

tht  Complaint  as  to  a  residue  of  the  land  the  plaintiff  for  a  lump  sum  affords  no 

sued  for  which  is  not  mentioned  in  a  basis  for  a  judgment  which  undertakes 

verdict  for  the  plaintiff  for  rent  of  the  to  find  the  values  of  the  several  items, 

land     is     supported    by     the     verdict.  Dysart  v.  Terrell.  (Tex.  Civ.  App.  1902) 

Rupioer  v.  Calloway,  105  Wis.  4.  70  S.  W.  Rep.  086. 

M5.     1.   Blankenship  v.  Whalev.  124         A  verdict  in  favor  of  a  landlord  who 

Cal.    300;    Richards   v.    Scott,   7    Idaho  claims  a  part  of  the  crops  as  rent  will 

726;  Rohe  V.  Pease,  i8q  111.  207;  Cole  not  support  a  judjfment  in  his  favor  for 

V.    McLaughlin,    170    111.    278;    FV>ster,  a  sum  of  money  when  the  jury  does  not 

etc..    Lumber    Co.    v.    Leisure.    (Neb.  find  the  value  of  his  share  of  the  crops. 

1902)    91    N.   W.   Rep.    556 ;    Clark   v.  Govt  v.  Gardner,  (Tex.  Qv.  App.  190a) 

Qark,  ai  Tex.  Civ.  App.  37X ;  Dysart  v.  68  S.  W.  Rep.  520. 
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906.  Where  SpeeUl  Terdiet  Is  Eendered.  —  See  note  I. 

907.  Where  Verdiot  If  Joint.  —  See  note  I. 
Where  Verdict  Is  SaTsrAl.  —  See  note  2. 
Proper  Bemedy.  —  See  note  3. 

908.  (2)  Exceptions  and  Qualifications  —  Ai  Qualiitetlea.  —  See 
note  1. 

999.  Pleadings  Kay  Be  Conddored.  —  See  note  I . 

(3)  In  Whose  Favor.  —  See  note  4. 
910.  See  notes  i,  2. 


906*  1.  California,  —  Benton  v. 
Benton,  131  Cal.  472  (special  findings 
in  a  will  contest). 

Georgia,  —  Darien  Bank  v.  Clarke 
Lumber  Co.,  112  Ga.  947. 

'Indiana.  —  Wabash  R.  Co.  v.  Ray, 
152  Ind.  392;  Rau  v.  Ball  Bros.  Glass 
Mfg.  Co.,  21  Ind.  App.  147. 

Nebraska.  —  Oliver  v,  Lansing,  57 
Neb.  352. 

North  Carolina,  —  Strauss  v.  Wil- 
mington, 129  N.  Car.  99. 

Texas.  —  Roberts,  etc.,  Co.  v.  Sun 
Mut.  Ins.  Co.,  19  Tex.  Civ.  App.  338; 
Scott  V.  Farmers',  etc.,  Nat.  Bank,  (Tex. 
Civ.  App.  1902)  66  S.  W.  Rep.  485, 
rehearing  denied  (Tex.  Civl  App.  1902) 
67  S.  W.  Rep.  343 ;  Waller  v,  Liles,  96 
Tex.  21. 

Vermont.  —  Foster  v.  King,  73  Vt. 
278. 

Wisconsin.  —  Wanzer  v.  Chippewa 
Valley  Electric  R.  Co.,  108  Wis.  319- 

United  States.  —  National  Bank  v. 
Fidelity,  etc.,  Co.,  89  Fed.  Rep.  819.  61 
U.  S.  App.  506. 

9W,  1.  Brooks  V.  Collier,  3  Indian 
Ter.  468  {citing  11  Encyc.  of  Pl.  and 
Pr.  907]  ;  Silver  Springs,  etc.,  R.  Co.  v. 
Van  Ness,  (Fla.  1903)  34  So.  Rep.  884; 
Illinois  Cent.  R.  Co.  v.  Foulks,  92  J 11. 
App.  391 ;  Connelly  v.  Cover,  102  111. 
App.  426;  Karnuff  v.  Kelch,  69  N.  J. 
L.  499;  Fox  V.  Muller,  (Supm.  Ct.  App. 
T.)  31  Misc.  (N.  Y.)  470;  Frisbie  v. 
McFarlane,  196  Pa.  St.  110;  Weinertv. 
Simmang,  (Tex.  Civ.  App.  1902)  68  S. 
W.  Rep.  loii. 

Joint  and  Several  Judgment.  —  Under 
the  Texas  statute  which  authorizes  sep- 
arate actions  and  separate  judgments 
against  persons  jointly  but  not  severally 
bound,  a  joint  and  several  judgment 
may  be  entered  on  a  joint  verdict. 
Southern  Kansas  R.  Co.  v.  Crump,  (Tex. 
Civ.  App.  1903)  74  S.  W.  Rep.  335- 


files  a  disclaimer.  Fischer  v.  Johnson, 
74  Mo.  App.  64. 

2.  Richards  v.  Scott,  7  Idaho  726. 

Counterclaim  by  One  of  SeToral  Defend* 
ants.  —  A  "  verdict  for  the  defendant " 
in  a  certain  sum  will  not  support  a 
judgment  for  both  defendants  where 
one  of  them  alone  pleaded  a  cotuiter- 
claim.  Millhiser  v.  McAllister,  103  Ga. 
798. 

8.  Kepler  v,  Wright,  31  Ind.  App. 
512. 

908.  1.  McCray  v.  Burr,  125  Cal. 
636;  Consolidated  Coal  Co.  v.  Scheiber, 
167  111.  539;  Chicago,  etc.,  R.  Co.  v. 
McCoy,  24  Ind.  App.  651 ;  Barson  v. 
Mulligan,  77  N.  Y.  App.  Div.  638;  Mc- 
Creary  v,  Robinson,  (Tex.  Civ.  App. 
1900)  57  S.  W.  Rep.  682.  See  also 
Munchow  V,  Munchow,  96  Mo.  App. 
553;  Blake  v.  Ohio  River  R.  Co.,  47 
W.  Va.  520. 

009.  1.  Admissions  on  Pleadinn  May 
Be  Considered.  —  Carothers  v.  Lange, 
(Tex.  Civ.  App.  1900)  55  S.  W.  Rep. 
580. 

4.  In  Favor  of  Intenrener.  —  May  v. 
Martin,  (Tex.  Civ.  App.  1903)  73  S.  W. 
Rep.  840. 

910.  1.  When  the  Verdiot  Is  for  the 
Plaintiff  on  One  Connt  Only  a  judgment 
for  defendant  on  the  other  counts  is 
proper.  Buckman  v.  Missouri,  etc.,  R. 
Co.,  100  Mo.  App.  30. 

Judgment  on  Connterolaim.  —  A  ver- 
dict for  the  plaintiff  alone  which  fails 
to  mention  a  counterclaim  pleaded  will 
not  support  a  judgment  against  the  de- 
fendant as  upon  the  merits  of  the 
counterclaim,  a  judgment  of  nonsuit 
only  being  warranted.  Solomon  v. 
Gardiner,  50  La.  Ann.  1293. 

2.  Von  Boeckmann  v.  Loepp,  (Tex. 
Civ.  App.  1903)  73  S.  W.  Rep.  849. 

A  Verdict  for  "the  Defendant"  in  an 
action  wherein  there  are  two  defendants 


IMselaimer  by  Part  Beoovering  Verdiet.  will  support  a  judgment  that  the  plain- 

—>  Judgment  may  be  rendered  for  two  tiffs  take  nothing  and  that  both  defend- 

defendants  in  replevin  on  a  verdict  in  ants   recover  costs.     Butler  v,   Estrella 

favor  of  three  when  the  third  defendant  Raisin  Vineyard  Co.,  124  Cal.  239. 
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910.  ^)  Amount  —  (»)  in  Otntral.  —  See  note  5. 

911.  bee  note  i. 

913.^.  NoN   Obstante    Veredicto  —  (i)  In    General  — 

(b)  WbfB  and  for  Wliom  Bradtrtd  —  oa.  At  Common  Law  —  WhtB  Bradend« 
—  See  note  2. 

913.  For  Wbmn  Bradtrtd.  —  See  note  2. 

914.  See  notes  1,  2. 

9 Iff.  33.  Relaxation  of  Rule  —  Wlitii   Sonderod    for   Plalatiff  —  See 
note  3. 

WhMi  Seaderod  for  Dofondant.  —  See  note  5. 
916«  B«lo  uidor  Btotutii.  —  See  note  2. 
91T.  dd.  On  Rkcokd.  — See  notes  2,  3. 

ee.  On  EviDfiNCB. — See  notes  4,  5,  6. 


•10.  6.  Dysart  v.  TerreU,  (Tex. 
Civ.  App.  1902)  70  S.  W.  Rep.  986. 

91 1.  1.  Jndifmont  Leu  thaa  Verdiot. 
—  Dickinson  v.  Rahn,  98  111.  App.  245. 

9IU.  S.  Richmire  v.  Andrews,  etc., 
Elevator  Co.*  11  N.  Dak.  453,  citing  11 
En  CYC.  OP  Pl.  and  Pa.  9x2. 


em  R.  Con  81  Minn.  496;  Levine  v. 
Barrett,  83  Minn.  145 ;  Krenzer  v.  Great 
Northern  R.  Co.,  87  Minn.  33;  Glencoe 
Bank  v.  Cain,  89  Minn.  473. 

Nebraska,  —  Stewart  r.  American 
Exch.  Nat.  Bank,  54  Neb.  461. 

North    Dakota,  —  Richmire    v.    An- 


913.    8.  Bonderad  Only  for  PlaintUT.    drews,  etc.,   Elevator  Co.,   11   N.   Dak. 


—  Hauser  v,  Harding,  126  N.  Car.  295; 
Barnes  v,  Rodgers,  54  S.  Car.  115; 
Davis  V,  Streeter,  75  Vt.  214. 

914.  1.  Verer  Bandered  for  Defend- 
ant. —  Floyd  V,  Colorado  Fuel,  etc.,  Co., 
10    Colo.   App.    54;    Christian    v,    Yar- 


453 ;  ^tna  Indemnity  Co.  v.  Schroeder, 
(N.  Dak.  1903)  95  N.  W.  Rep.  436; 
Johns  V.  Ruff,  (N.  Dak.  1903)  95  N.  W. 
Rep.  440 ;  Nelson  v.  Grondahl,  (N.  Dak. 
1903)  96  N.  W.  Rep.  299;  Pine  Tree 
Lumber  Co.  v,  Fargo,  (N.  Dak.   1903) 


borough,   124   N.  Car.   72;  Stoddard  v,  96  N.  W.  Rep.  357. 

Cambridge  Mut.  F.  Ins.  Co.,  75  Vt.  253-  Under   Nebraska   Code.  —  See  Connor 

3.  Himrod  Coal  Co.  v.  Gark,  197  III.  v,  Becker,  62  Neb.  856. 

514;  Trow  V.  Thomas,  70  Vt.  580.  Dofeets  of  Proof  Corablo  on  Hew  TriaL 

915.    8.  See  O'Neal  v.  Rumley  Co.,  —  It  is  error  to  give  judgment  for  the 

(Ky.  1899)   S3  S.  W.  Rep.  521 ;  Piano  defendant  notwithstanding  a  verdict  for 


Mfg.  Co.  V.  Richards,  86  Minn.  94 ;  Gal- 
lipolis    Furniture    Co.    v.    Symmes,    10 


plaintiff,    on    account    of   a    failure   of 
proof  on  the  plaintiff's  part  in  a  single 


Ohio  Cir.  Dec.  514,  19  Ohio  Cir.  Ct.  659.     particular  which  might  well  be  supplied 
6.  Beavers  v.  Bowen,  70  S.  W.  Rep.     upon  another  trial.     Marengo  v.  Great 


195,   24  Ky.   L.  Rep.   882:  Gedusky  v, 
Robinsky,    8    Pa.    Dist.    10.      Compare 


Northern  R.  Co.,  84  Minn.  397. 
917,    2.  McCoy  v,  Jones,   6x    Ohio 


Cruikshank  v.  St.  Paul  F.  &  M.  Ins.  Co.,     St.  119;  Friedly  v,  Giddings,   119  Fed. 


75  Minn.  266. 

Where  a  Baoord  DUdoiOi  Material 
Imum  to  be  tried  a  judgment  mom  ob- 
stante veredicto  cannot  be  rendered  for 
the  defendant.  Friedly  v.  Giddings,  119 
Fed.  Rep.  438. 


Rep.  438. 

3.  Lichtheim  v.  Northwestern  Nat. 
Ins.  Co.,  9  Pa.  Dist.  540. 

4.  Chicago,  etc.,  R.  Co.  v.  Kreig,  22 
Ind.  App.  393 ;  Cruikshank  v.  St.  Paul 
F.  &  M.  Ins.  Co.,  75  Minn.  266;  Mar- 


916.    2.  Kansas.  —  Ft.  Scott  v.  W.    quardt  v.  Hubner,  77  Minn.  442. 


G.  Eads  Brokerage  Co.,   117  Fed.  Rep. 
51,  54  C  C.  A.  437. 

Minnesota.  —  Cruikshank  v.  St.   Paul 
F.  &  M.  Ins.  Co.,  75   Minn.  266;  Mar- 


6.  Central  Sav.  Bank  v.  O'Connor,  to 
Detroit  Leg.  N.  14,  (Mich.  1903)  94  N. 
W.  Rep.  1 1 ;  Kreatz  v.  St.  Cloud  School 
Dist.,  79  Minn.   14;  Levine  v.  Barrett, 


quardt  v.  Hubner,  77  Minn.  442;  Jones     83  Minn.  145. 


V.  Chicago,  etc.,  R.  Co.,  80  Minn.  488; 
Baxter  v.  Covenant  Mut.  L.  Assoc,  81 
Minn,  i ;  Bragg  v.  Chicago,  etc.,  R.  Co., 
81  Minn.  130;  Merritt  v.  Great  North- 


6.  Bragg  v.  Chicago,  etc.,  R.  Co.,  81 
Minn.  130;  Gallipolis  Furniture  Co.  v, 
Symmes,  10  Ohio  Cir.  Dec  514,  19  Ohio 
Cir.  Ct.  659. 
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QIQ.  (o)  Repleader  DiBtinguiaked.  —  See  note  I. 

Q90.  (d)  Motion  for  Judgment.  —  See  note  3. 

931.  (2)  On  Point  Reserved,  —  See  note  2. 

9SKI.  Hatnre  of  Qneetions  Beserred.  —  See  notes  2,  3. 

993.  Snffloleney  of  Seeenration.  —  See  note  I . 

934.  See  note  i. 

995,  (3)  On  Special  Findings  Against  General  Verdict.  —  See 
Special  Interrogatories  to  Juries. 

IV.  FOBM  OF  JxTDexEVT  — 1.  Sofficienoy  in  Oeneral  — ^. 
Necessity  of  Writing.  —  See  note  4. 

936.  c.  Language  of  Judgment.  — See  note  i. 

d.  What  Entry  Must  Show  — atrfot  Fomauty  ii  Hot 

Bieential.  —  See  note  3. 

938.  See  note  i. 

939.  A^indieation  of  Issaee.  —  See  notes  I,  2. 
Belief  Granted  and  Partiee.  —  See  notes  3,  4. 
Unneoeisary  Beoiuli.  —  See  note  6. 

919.     1.  Jones  v.  Shoemaker,  41  Fla.  Dak.  333.    See  also  Brightman  v.  Meri- 

232.  wether,  iji  Ala.  602. 

930.    S.  Sayer    v,   Harris  •  Produce  Order  for  Judgment.  —  Fitzsimmons  v. 

Co.,  84  Minn.  216;  Johns  v.  Ruff,  (N.  Munch,  74  111.  App.  259. 

Dak.  1903)  95  N.  W.  Rep.  440.  Entry  of  Deeision  on  Pleadings.  — A 

921.  3.  In  Pennsylvania.  —  Wolf  v.  judgment  entry  in  reference  to  rulings 
Jacobs,  10  Pa.  Super.  Ct.  54;  Witman  v,  in  pleadings  as  follows:  "  Demurrer  to 
Smeltzerp  16  Pa.  Super.  Ct.  285 ;  Fisher  pleas  3,  4,  5,  6,  and  9,  said  demurrer  is 
V.  Scharadin,  186  Pa.  St.  565;  Casey  v.  overruled  and  demurrer  to  replications 
Pennsylvania  Asphalt  Paving  Co.,  109  to  4th  plea  sustained  by  the  court/' 
Fed.  Rep.  744  (a  case  arising  in  Penn-  does  not  constitute,  nor  does  it  show,  a 
sylvania).  judgment  either  sustaining  or  overruling 

922,  8.  Wolf  V,  Jacobs,  10  Pa.  any  of  such  demurrers.  Tallassee  Falls 
Super.  Ct.  54.  Mfg.  Co.  v.  Western  R.  Co.,   128  Ala. 

8.  Wolf  V,  Jacobs,  10  Pa.  Super.  Ct.  167. 

54;  Koons  V.  Western  Union  Tel.  Co.,  939.     1.  Mattice    v.   Street,     15    S. 

102  Pa.  St.  164;  Headley  V.  Renner,  129  Dak.  63;  Simmons  v.  Redmond,  (Tenn. 

Pa.  St.  54^-  Ch.  1901)  fi2  S.  W.  Rep.  366. 

92rS.    1.  Wolf    V.    Jacobs,    10    Pa.  A4Jndioation  Hot  Left  to  Inferenoe.  — 

Super.  Ct.  54,  16  Lane.  L.  Rev.  172.  The  showing  of  final  adjudication  of  the 

924.     1.   Wolf    V,    Jacobs,     io    Pa.  rights  of  the  parties  must  be  distinct. 

Super.  Ct.  54.  and   not   a   mere   matter   of  inference. 

93«$.    ^.  Young  er.  Young,  165  Mo.  Morgan-Hastings    Co.    v.    Gray    Dental 

624;  Judson  r.  Gage,  98  Fed.  Rep.  540;  Co.,  108  111.  App.  98. 

39  C.  C.  A.  156.  2.  McTavish    v.    Great    Northern    R. 

936.     1.  Cameron  v.  Great  Northern  Co.,  8  N.  Dak.  333. 

R.    Co.,    8    N.    Dak.    124;    Mattice   v.  Mere  Seoital  of  Aotion  of  Court  Vet 

Street,  15  S.  Dak.  63.  Sufficient. — Jecker  v.  Phytides,  ly  Tex. 

8.  State    V.    Evans,    176    Mo.    310;  Civ.  App.  410. 

Cameron  v.  Great  Northern   R.  Co.,  8  8.  Mattice  v.  Street,  15  S.  Dak.  63. 

N.  Dak.  124.  4.  Morgan- Hastings  Co.  v.  Gray  Den- 

93§*     1.  Canadian,  etc.,  Mortg.,  etc.,  tal  Co.,  108  111.  App.  98. 

Co.  V.  Qarita  Land,  etc.,  Co.,  140  Cal.  6.  Springfield    F.    &   M.    Ins.    Co.   v, 

672 ;    Emig   v.    Medley,    69    Mo.    App.  Hamby,  65  Ark.  14. 

199;  Birdsell   Mfg.  Co.  v.  Independent  Reading  in  Open  Court.  —  Compliance 

Fire   Sprinkler  Co.,  87    111.   App.   443 ;  with  the  requirements  of  the  Lo%kiiiana 

Young  V.    People,    171    111.    299;     Mc-  Code  of  Practice  that  the  judgment  be 

Tavisb  V.  Great  Northern  R.  Co.,  8  N.  read  in  open  court  need  not  be  recited 
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See  note  4. 

e.  Summary  Statement  of  Rule.  —  See  note  i. 

2.  Detormining  Provifions  in  Adyance.  —  See  note  i . 

3.  Bat  One  Judgment  Slioald  Be  Bendered.  —  See  notes  2, 3. 
See  notes  i,  2,  3. 

4.  Certainty  —  e^ntrai  Enl*.  —  See  note  i. 

6.  Dedgnation  of  Amoont  —  a.  Necessity.  —  See  notes 

b.  Certainty.  —  See  note  i. 


tn  the  judgment,  but  it  must  appear  in 
the  minutes.  Woodlief  v,  Logan,  50 
La.  Ann.  438. 

930.  4.  Davis  v.  State,  136  Ala.  20, 
citing  and  relying  on  11  Encyc.  of  Pl. 

AND   Pr.   930. 

931.  1.  Forms  of  Entry  Hold  Saffl- 
fliOBt  —  See  Alabama  Nat.  Bank  v. 
Hunt,  125  Ala.  512;  Hord  v.  Bradbury, 
156  Ind.  30. 


3.  Compare  Shepherd  v.  Hanr^yf  (Ky. 
1897)  43  S.  W.  Rep.  456;  Stephens  v. 
Blackburn,  (Ky.  1898)  46  S.  W.  Rep. 
680. 

933.  1.  Marlow  v.  Liter,  87  Mo. 
App.  584;  Tice  V,  Fleming,  173  Mo.  49. 
See  also  Harvey  v.  Stephens,  159  Mo. 
486;  Boyd  V,  Klingman,  (Supm.  Ct 
App.  T.)  33  Misc.  (N.  Y.)  742. 

Judgment  for  Excess  of  ConnterelAim.  — 


932.     1.   See  Water  Supply,  etc,  Co.     James    v.    Daniels,     (Tex.    Civ.    App 


V,  Tenney,  24  Colo.  344. 

Provisions  Before  Bale  for  Defldeaey 
Judgment.  —  See  Springer  v.  Law,  i8s 
111.  542 ;  Eggleston  v.  Morrison,  185  111. 

577. 

2.  California.  —  Hanna  v.  De  (^arrno, 
140  Cal.  172. 

Connecticut,  —  Cox  v.  McGure,  73 
Conn.  486. 

Missouri.  —  Spalding  v.  Citizens' 
Bank,  78  Mo.  App.  374 ;  Sater  v.  Hunt, 
75  Mo.  App.  468;  Slay  v.  Sanders,  88 
Mo.  App.  478. 

New  York.  —  Delano  v.  Rice,  (Supm. 
Ct.  Spec.  T.)  26  Misc.  (N.  Y.)  502. 

West  Virginia. —  State  v.  Corvin,  51 
W.  Va.  19. 

Wisconsin.  —  Adkins  r.  Loucks,  107 
Wis.  587 ;  Egaard  v.  Dahlke,  109  Wis. 
366;  Garvin  r.  Crowley,   116  Wis.  496. 

Compare  Plummer  v.  Park,  62  Neb. 

665. 

Legal  and  Xouiteble  lirast.  —  Where 
the  issues  raised  by  an  equitable  defense 
pleaded  in  an  action  at  law  are  first 
tried  and  are  found  against  the  defend- 
ant, it  is  irregular  to  enter  judgment 
thereon  before  the  legal  issues  are  tried. 
Miller  v,  St.  Louis,  etc.,  R.  Co.,  162  Mo. 
424. 

PrioritiM  Batween  FUdntlft.— Where 
several  contractors  join  in  a  suit  to  fore- 
close mechanics'  liens  on  the  same  prop- 
erty, there  should  be  but  a  single  de- 
cision and  judgment,  covering  all  the 
issues  and  declaring  the  priority  of  the 
several  liens.  Holl  v.  Long,  (Supm.  Ct. 
Spec.  T.)  34  Misc.  (N.  Y.)  1. 


1897)  43  S.  W.  Rep.  26. 

Counterclaim  in  Action  of  Tort.  —  Hor- 
ton  V.  Pintchunck,  no  Ga.  355. 

Connterelaim  by  One  of  8oT«nd  Co- 
defendants.  —  O>tton  V,  Rand,  (Tex. 
Civ.  App.  1898)  51  S.  W.  Rep.  55. 

2.  Baros  v.  Jarmulowsky,  (Supm.  Ct 
App.  1.)  31  Misc.  (N.  Y.)  746. 

8.  McGain  v.  Hutton,  131  QaA,  132; 
New  York  Security,  etc,  Cx>.  v.  Saratoga 
Gas,  etc.,  Co.,  157  N.  Y.  689,  aMrming 
88  Hun  (N.  Y.)  569. 

Where  Actions  Are  Consolidated  tinder 
the  Montana  Code  there  must  be  a 
single  judgment  which  determines  all 
the  issues  involved  in  the  several  ac- 
tions. Handley  v.  Sprinkle,  (Mont 
1904)  77  Pac  Rep.  296. 

934.  I.  Wallace  v.  Farmers'  Ditch 
Co.,  130  CZal.  578,  holding  the  judgment 
to  be  void  for  uncertainty. 

939.  1.  Dickinson  v.  Rahn,  98  111. 
App.  245. 

2.  Void  when  Anonnt  Is  Left  Blank.  — 
Morgan  tr.  Tweddle,  119  Mich.  350 
[citing  II  Encyc.  of  Pl.  and  Pr-  935); 
Custer  County  v.  Moon,  8  Okla.  205; 
Bludworth  v.  Poole,  21  Tex.  Civ.  App. 

551. 

936.  1<  Dickinson  9.  Rahn;  98  IIL 
App.  245;  Fitzsimmons  v.  Munch,  74 
111.  App.  259. 

Jndgments  Held  Osrtaiii  ta  ta  Amoimt 
—  Failure  to  compute  interest  on  the 
verdict  from  the  date  thereof  to  the 
date  of  rendering  judgment  and  to  in- 
clude it  in  the  judgment,  as  required 
by  the  IHinois  statute,  does  not  tender 
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987.  c.  Form  of  Provision  — (i)  In  Genera/.  — S^  note  4. 
QS8*  (2)  Specifying  Denomination.  —  Sec  note  5. 
QSfib  d.  Costs.  —  See  notes  6,  7. 
Q40,  See  note  2. 

948.  6.  Designation  of  Parties — ^.  In  General.  —  See  note  2. 

949,  VarUnM.  —  See  note  2. 

990.  ^.   In  Whose  Favor  —  Parties  Vstd   Hot  Bs   Designatsd   by 
Vame.  —  See  notes  I,  2. 

991.  Clerieal  Error.   —  See  note  2. 

c.  Against  Whom.  —  See  note  5. 


the    judgment    void     for    uncertainty. 
Blumke  v.  Dailey,  67  111.  App.  381. 

A  judgment  which  orders  that  certain 
of  the  defendants  pay  into  court  forth- 
with  specified   sums   of   money  is   not 


948.  S.  Mattice    v.    Street,    15    S. 
Dak.  63. 

949.  8.  Chicago  Cock  Co.v.Tobin, 

123  Cai.  z^^, 

950*    1.  Memben  of  Partaersbip.  — 


rendered  uncertain  as  to  them  by  any-  A  judgment  in  favor  of  the  individual 
thing  contained  in  its  further  directions  members  of  a  firm,  named  therein,  is 
as  to  the  distribution  of  the  fund,  not  vitiated  by  the  fact  that  the  name 
Haines  v.  Christie,  27  Colo.  288.  of  the  firm,  following  that  of  the  mem- 

Jndgments  Held  Uncertain  as  to  Amount,  bers,  is  misstated.  Bailey  v.  Crittenden, 
—  Judgment  for  a  named  sum  ''with  (Tex.  Civ.  App.  1897)  44  S.  W.  Rep. 
interest/'  but  not  stating  the  rate  of 
interest  nor  the  period  of  computation, 
is  erroneous  and  will  be  set  aside. 
Etheridge  v.  Middleton,  i  Marv.  (Del.) 

139. 

Uncertainty  Cnred. — Uncertainty  as  to 
the  amount  allowed  as  compensation  to 
a  receiver  is  cured  by  his  remitting  all 
daim  to  compensation.  Watson  v,  Wil- 
liamson, (Tex.  Civ.  App.  1903)  76  S.  W. 
Rep.  793. 

937.  4.  Judgment  for  Actual  and  Ex- 
emplary Damages  may  be  for  a  single 
gross  sum  without  stating  the  sum 
awarded  for  each  class  of  damages. 
Hambly  v.  Hayden,  20  R.  I.  558. 

939.  5.  Judgment  for  Taxes.  —  Now- 
len  V,  Hall,  128  Mich.  274;  Russell  v. 
Chittenden,  123  Mich.  54JS;  Fagan  v. 
Huntress,  etc..  Lumber  Co.,  80  Minn. 
441. 

939*  6.  French  v.  (joodnow,  175 
Mass.  451. 

7.  East  Tennessee  Land  Co.  v.  Lee- 
son,  185  Mass.  4. 


404. 

Judgment  for  Partnen  in  Finn  Vame 
Erroneous. —  MacVeagh  v.  Wild,  95 
Fed.  Rep.  84. 

S.  Corder  v,  Steiner,  (Tex.  Civ.  App. 
1899)  54  S.  W.  Rep.  277,  an  action  by 
partners. 

951.    2.  Designation  by  Initials.  -- 

A  judgment  entered  in  favor  of  the 
assignee  of  a  judgment  note  which 
designated  him  by  the  initials  only  of 
his  (Christian  name  instead  of  giving 
such  name  in  full  was  held  to  be  void 
for  uncertainty.  Dickerson  v.  Kelley, 
3  Penn.  (Del.)  69.  And  see  Fisk  v. 
Gulliford,  (Neb.  1901)  95  N.  W.  Rep. 
494. 

5.  BepresentatiTe  Character  of  Defend- 
ant.—  Sheridan's  Estate,  10  Kulp  (Pa.) 
225. 

In  an  Action  Against  Receivers  the 
pleadings  and  the  capacity  in  which  the 
defendants  are  sued  may  be  considered 
in  construing  the  judgment,  and  it  will 
not   be   reversed   when    it   is   in   form 


The  Statement  of  Costs  as  a  Senarate    against     them     personally,     though     it 


Item  in  the  judgment  is  not  erroneous. 
Shearer  v.  Buckley,  31  Wash.  370. 

940.  9.  Edwards  v.  Farmers',  etc.. 
State  Bank,  67  Kan.  67 ;  Smith  v.  Nel- 
son, 23  Utah  512;  Big  Goose,  etc..  Ditch 
Co.  V.  Morrow,  8  Wyo.  537.  See  also 
Schroeder  v,  Boyce,  127  Mich.  33,  hold- 
ing that  a  judgment  which  awards  costs, 
but  leaves  the  amount  thereof  blank,  is 
not  uncertain  in  amount  where  the  costs 
are  afterwards  taxed  and  inserted. 


should  have  been  against  them  officially 
only.  Cowen  v.  Merriman,  17  App. 
Cas.  (D.  C.)  186. 

Judpient  Against  Piitnere.  —  The 
omission  of  the  name  of  the  firm  in  a 
judgment  against  the  individual  part- 
ners for  a  firm  debt  is  immaterial. 
Weiraer  v.  Rector,  43  W.  Va.  735. 

Married  Women. —  Judgment  against 
the  wife  of  J.  B.  H.  in  the  name  of 
"  Mrs.  J.  B.  H."  instead  of  in  her  own 
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Jodgntnt  Agaiast  '' D«fendaaU."  —  See  note  I. 
Jndfmtnt  Agaiut  "  Btfenduit."  —  See  notes  2,  3. 
Ohrlitlui  VMM  or  loitiali.  —  See  notes  5,  6. 
Whir*  Pftrty  Is  Baed  in  Wrong  Haino.  —  See  note  I. 
XiMoUaaooni  Guoo.  —  See  note  3. 

7.  Seieription  of  Property.  —  See  note  6. 
Soioriptioa  Is  BoAoloBt.  —  See  note  I . 

Ordiiuurily  Judgmont  Bhoiild  Follow  Complaint.  —  See  note  2. 
BofiMronoo  to  Plendlngi  or  Soport.  —  See  note  3. 

8.  Date.  —  See  note  3. 

9.  Stating  Facts  of  Case.  —  See  note  3. 


name  is  valid  as  between  the  parties 
where  she  was  senred  with  process  as 
"  Mrs.  J.  B.  H./'  and  permitted  judg- 
ment to  be  taken  by  default.  Althouse 
tr.  Hunsberger,  6  Pa.  Super.  Ct.  160. 


V,  Dixon,  150  Mo.  416;  Johnson  v, 
Tomlinson,  41  Oregon  198;  Sanger  v. 
Roberts,  92  Tex.  312;  Doyle  v.  Wamego 
First  Nat.  Bank,  (Tex.  Civ.  App.  1899) 
50   S.   W.  Rep.  480;   Four  Mile  Land, 


M9,     1.  Arnold  v.  Mangan,  89  111.    etc.,  Co.  v.  Slusher,  107  Ky.  664;  Wingo 


App.  327 ;  Frey  v.  Fitzpatrick-Cromwell 
Co.,  108  La.  125.    Compare  Seymour  v. 

0.  S.    Richardson    Fueling    Co.,    205 

111.  n^ 

Unknown  Hoin  in  Partition. —  Kilmer 
V,  Brown,  28  Tex.  Civ.  App.  420. 

M3«  S,  Arnold  v.  Mangan,  89  111. 
App.  327 ;  McMahon  v.  Perkins,  ^2  R. 

1.  116;  Turner  v.  Houston,  (Tex.  Cjv. 
App.  1897)  43  S.  W.  Rep.  69;  Fish- 
bume  V.  Baldwin,  46  W.  Va.  19. 

S.  Holt  V.  Gridley,  7  Idaho  416. 


V.  Jones,  (Tex.  Civ.  App.  1900)  59  S. 
W.  Rep.  916;  Barrow  v.  Gridley,  25 
Tex.  (3iv.  App.  13. 

Deieription  of  Land  Held  InsniBcient.  — 
Abbott  V.  Roach,  113  Ga.  511;  Connec- 
ticut Mut.  L.  Ins.  Co.  V.  Jacobson,  75 
Minn.  429;  Blair  v.  Milwaukee  Light, 
etc.,  Co.,  110  Wis.  64. 

£•  Neff  V.  Covington  Stone,  etc.,  Co., 
108  Ky.  457 ;  Locke  v.  Skow,  (Neb. 
1902)  91  N.  W.  Rep.  572. 

Desoription  from  Deod  Beferrsd  to  in 


6.  Ondsoion  of  Christian  Hamo  of  Wife.    Complaint.—  Leavell  v.  Scale,  (Tex.  Civ. 


—  George  v.   McCutcheon,  8   Pa.   Dist. 

591. 

e.  Vickbom  v.  Pollock,  (Mich.  1903) 

95  N.  W.  Rep.  576.     Compare  Dicker- 
son  V.  Kelley,  3  Penn.  (Del.)  69. 


App.  1898)  45  S.  W.  Rep.  171. 

Variance  Immaterial  if  Land  Is  Iden* 
tiAed.  —  Mitchell  v.  Fidelity  Trust,  etc, 
Co.,  (Ky.  1898)  47  S.  W.  Rep.  446. 

A  Description  in  the  Judgment  FoHow- 


M4.    1.  Failure  to  Plead  Misnomer. —    ing   the   Declaration    Is   Hot   BoilLeient 

Schoepfer  v,  Tommack,  97  111.  App.  562.     where   one   of   the   calls   in    the  latter 
S.  A    Judgment  Afrainst    A,   Adminis-    terminates  on  a  line  whose  true  location 


trator  of  B,  Deoeasod,  is  an  individual 
judgment  against  A  when  there  is  noth- 
ing to  show  that  it  is  to  be  satisfied  out 
of  the  estate  of  B.  Thompson  v.  Mann, 
53  W.  Va.  432. 

6.  Harrison  v.  Taylor,  (Ky.  1897)  43 
S.  W.  Rep.  723;  Wallace  r.  Friend, 
(Ky.  1899)  49  S.  W.  Rep.  181. 

Degree  of  Certainty. —  It  has  been  held 
that  the  description  must  be  as  certain 
and  definite  as  is  required  in  a  declara- 
tion.   Wilson  V.  Braden,  48  W.  Va.  196. 

M5.  1.  Meyer  v.  Covington,  103 
Ky.  546 ;  Neff  v.  Covington  Stone,  etc., 
Co.,  108  Ky.  457.  See  also  Bethune  v. 
Cleveland,  etc.,  R.  Co.,  149  Mo.  587. 

Deeeription  of  Land  Feld  Snfflefently 
Certain. —  Cook  v.  John  Schroeder  Lum- 


ber O.,  8s  Minn.  374;  McCue  v.  Sharp, 

(Ky.  1898)  45  S.  W.  Rep.  770 ;  Turner     Jones,  156  Ind.  682. 

912 


is  the  very  matter  in  controversy  be- 
tween the  parties.  Miller  v.  Holt,  47 
W.  Va.  7. 

3.  A  Judgment  Beforming  a  Deed  which 
contains  a  misdescription  of  property 
conveyed  is  erroneous  where  it  fails  to 
show  what  the  mistake  in  the  deed  was 
and  how  it  was  corrected  otherwise 
than  by  reference  to  the  pleadings. 
Underwood  v.  Cave,  176  Mo.  i. 

956.  8.  Omission  of  Date. —  Burwell. 
etc.,  Co.  V.  Chapman,  59  S.  Car.  581 
\.cii\ng  1 1  Encyc.  of  Pl.  and  Pa.  956] ; 
Phillips  V,  Phillips,  (Kan.  1904)  76  Pac. 
Rep.  843,  which  was  a  decree  of  di- 
vorce. 

997,  8.  Washington  County  r.  Por- 
ter, xa8  Ala.  278. 

Booital   of   Findings.  —  Duckwall    v. 
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997.  10.  ProTiaioiui  as  to^  Enforoement  —  Ordiavily  Jvdgniat  ihovid 

Hot  Order  Szeention  or  Othtr  ProoeM.  —  See  note  5. 
Qff8.  See  notes  i,  2. 

CI«B«ral  Judgment  ShofOd  Hot  limit  lU  OollMtiOA.  —  See  note  3. 
Qff Q.  In  Equity  0mm.  —  See  note  4. 

960.  12.  SarpluMge.  —  See  note  2. 

13.  Signing  by  Judge  or  Ckrk — ByJvdgt.  —  See  note  3. 

961.  See  note  i. 
969.  See  notes  2,  3. 
963.  By  Clerk.  —  See  note  i. 

14.  Altematiye  Judgment!.  —  See  notes  ^  5,  6. 

Agreed  Statement  of  Feets. —  Spring-  v.  Covington  Stone,  etc.,  Co.,  to8  Ky. 

field  F.  &  M.  Ins.  Co.  v.  Hamby,  65  4619  463. 

Ark.  14.  '    Writ  of  PoiieeiioB  in  Foredoenre.  ^ 

997.    6.  Hyder  v.  Butler,  103  Tenn.  Belknap  v.  Van  Riper,  76  Minn.  a68. 

a89,  citing  11   Encyc.  op  Pl.  and  Pr.  Eitabliihing  Boundary  Unee — Tnjusft- 

957;  Croom  r.  Winston,   18  Tex.   Civ.  tion. —  Taber  v.  Hall,  24  R.  I.  88. 

App.    i;  Bludworth  v,   Poole,  21    Tex.  Provision  for  Modifleation  of  Iignnotioa. 

Civ.  App.  551;  Barthrop  v.  Tucker,  29  — Frink  v.   Hughes,    (Mich.    1903)   94 

Wash.  ^(ilS,  N.  W.  Rep.  601. 

Writ  of  PoMOiiion  in  Trespass  to  Tzy  960.    2.  Conlin  v.  Lament  Iron  Co., 

Title.  — Zimmerman  v.   Pearson,  (Tex.  116  Mich.  626;  Hanlon  v,  Hennessy,  87 

Qv.  App.  1899)  51  S.  W.  Rep.  523.  Minnr  353  (apportioning  liability  of  co- 

968*     1.  Kerns  v.  McAulay,   (Idaho  defendants) ;    Barthrop    v.    Tucker,    29 

1902)  69  Pac.  Rep.  539;  Duncanson  v.  Wash.    666    (direction   when   judgment 

Kirby,  90  111.  App.  15.  nunc  pro  tunc  shall  take  effect). 

Order  of  Enforcement  at  Between  Prin-  Unnecessary  Adjudication.— Where  pro- 

oipal  and  Surety.  —  Brownlee  v.   Young,  bate  of  a  will  is  properly  denied  on  the 

25  Mont.  38.    See  also  Trester  v.  Pike,  ground  of  the  statute  of  limitations,  a 

60  Neb.  510.  further  adjudication  that  the  paper  of< 

2.  Bludworth  v.  Poole,  21   Tex.  Gv.  fered  was  not  the  will  of  the  testator  is 

App.    551 ;    Knotts    v.    Crossly,    (Neb.  surplusage.     Cleveland  Orphan  Inst  v. 

1901)  95  N.  W.  Rep.  848.  Helm,  74   S.  W.  Rep.   274,   24  Ky.  L. 

Enforoement  Against  Separate  Property  Rep.  2485. 

of  Wife. —  Smith  v.  Ridley,  30  Tex.  Civ.  8.  Boynton  v.  Crockett,  12  Okla.  57; 

App.  158.  Gallentine  v.   Cummings,    (Neb.    1903) 

Under  the  Iowa  Oode  it  is  for  the  court  96    N.    W.   Rep.    178;    Beer  v.   Plant, 

to    order    special    executions    on    fore-  (Neb.  1901)  96  N.  W.  Rep.  348. 

closure  of  chattel  mortgages.     King  v.  961.    1.  In  Oonneotiont,  by    rule   of 

Nelson,  120  Iowa  606.  court,   when   any   of  the   issues   in   an 

S.  Limitation  to  Certain  Fnnds.— Cicero  action  is  not  found  for  the  prevailing 

r.  People,  105  lU.  App.  406.  party,  the  judgment  must  be  signed  by 

Judgment  Against  Mnnidpal  Corpora-  the  judge.    Harris  v,  Ansonia,  73  Conn, 

tion. —  Buck  V,  Eureka,  124  Cal.  61.  359. 

959.    4.   Springer    v.    Law,    84    111.  969.    2.  Colony  v,  Billingsley,  (Neb. 

App.  623.     Compare  Bristol  Sav.  Bank  1902)  89  N.  W.  Rep.  744;  Norwood  v. 

V,  Field,  57  Neb.  670.  Snell,  95  Tex.  582. 

Blreetions  Blseretionary  with  Court.  —  3.  State  r.   Hardaway,   50  La.   Ann. 

Gardner  v.  Cohn,  191  111.  553.  1345. 

Speeial   Direetions  as  to   EnforcoTn^nt  963.    1.  Effect  of  Signing  bv  Clerk. — 

Proper. —  Johnson  v.  Bobbitt,   81   Miss.  Egaard  v.  Dahike,  109  Wis.  z^^* 

339.  4.  In  Illinois,  Jndtpnent  In  a  Mechanics* 

Explicit  Direetions  should  be  given  to  Lien  Case  may  order  in  the  alternative 

the  commissioner  as  to  the  time,  terms,  that  *  the   premises  be   sold   unless   the 

and  place  of  sale  of  pronerty  ordered  lien     is    discharged     within     a     stated 

to  be  sold,  in  order  that  all  such  rules  time.    Thomas  v.  John  O'Brien  Lumber 

shall    be    made    as    required    by    law.  Co.,  86  111.  App.   x8i,  aMrmed  tSs  HL 

Meyer  v*  Covington,  103  Ky.  546;  Neff  374. 
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964.  15.  Conditional  Jndgmenta.  —  See  notes  i,  2,  4. 

Q6a.   Y.  iHIEftLOCUTOBT    AVD    lUTAL    JUDOMSVTB  —  llaal  Jvif. 

—  See  notes  i,  2.    See  also  Appeals. 


5.  Jadpnent  for  Property  or  Iti  v.  Huff,  62  Kan.  405 ;  Maybin  v,  Fits- 

Talvo. —  Harris  v.  Smith,  13 j  Cal.  3x6;  gerald,  (Tex.  Ov.  App.  1898)  45  S.  W. 

Jesse  French   Piano,  etc.,  Co.  v.   Card-  Rep.  61  x. 

well,    114   Ga.   340;    Heidi  man  Benoist  CoAtingont  fiaoomy  of  AAflitlMuA  OMii 

Saddlery  Co.  v,  Scbott,  59  Neb.  20.  agoi. —  Ackennan   v.    True,   56   N.   Y, 

Separato  Valuss  on  Seyoral  Chattels.  —  App.  Div.  54. 

Byrne  v,  Lynn,  18  Tex.  Civ.  App.  25  a.  Conditional  Judgment  in  ^eetment  Al- 

6.  Bepleyin.  —  Alabama.  —  Bolin     v.  lowed.  —  Choteau    Land,    etc.,    Co.    v. 


Sandlin,  124  Ala.  578. 

California.  —  Faulkner  v.  Santa  Bar- 
bara First  Nat.  Bank,  130  Cal.  258. 

Illinois.  —  MacLachlan  v.  Pease,  171 
111.  527 ;  Janes  v.  Gilbert,  168  111.  627. 

Iowa.  —  Harward  v.  Davenport,  105 
Iowa  S92. 

Kansas,  —  MacRae  v.  Kansas  City 
Piano  Co.,  (Kan.  1904)  77  Pac.  Rep.  94. 

Michigan.  —  Salter  v.  Sutherland,  125 
Mich.  662. 

Missouri.  —  Nichols  v.  Dodson  Lead, 
etc.,  Co.,  85  Mo.  App.  584;  Beagles  v. 
Beagles,  95  Mo.  App.  338. 

Nebraska.  —  Martin  v.  Foltz,  54  Neb. 
162. 

New  Jersey,  —  Johnson  v.  Mason,  64 
N.  J.  L.  258. 

■  New  York.  —  McCobb  v,  Christiansen, 
(Supm.  Ct.  App.  T.)  28  Misc.  (N.  Y.) 
1x9;  Lewin  v,  Towbin,  (Supm.  Ct.  App. 
T.)  31  Misc.  (N.  Y.)  780. 

Oklahoma.  —  Brook  v.  Bayless,  6 
Okla.  $68. 

South  Dakota.  —  Benjamin  v.  Huston, 
(S.  Dak.  1903)  94  N.  W.  Rep.  584- 

Tennessee.  —  Hamilton  v.  Henney 
Buggy  Co.,  102  Tenn.  714. 

Texas.  —  Qopton  v.  Goodbar,  (Tex. 
Civ.  App.  1900)  55  S.  W.  Rep.  972. 

Washington.  —  Hall  v.  Law  Guar- 
antee, etc.,  Soc,  22  Wash.  305. 

United  States.  —  Hanchett  v.  Humph- 
reys, 84  Fed.  Rep.  862. 

Property  Held  in  Pledge  for  Bebt^ 
Alternative  Judgment.  — Qow  v.  Yount, 
93  111.  App.  112. 


Chrisman,  172  Mo.  610;  Sterenaon  v, 
Scott,  x88  Pa.  St.  234. 

Conditional  Judgment  Agalnat  GamlAee 
Allowed.  —  O'Connor  v.  Levystdn,  136 
Ala.  440 ;  Howe  v.  Meikle,  96  in.  App. 
284. 

In  Action  of  Claim  and  DattTery.  ^ 
Nichols,  etc.,  Co.  v.  Paulson,  10  N.  Dak. 
440. 

A  Penonal  Deoree  for  a  Deftdaqoy  In 
Foreclosore  may,  under  the  ///tncni.  stat- 
ute, be  rendered  conditionally  at  the 
same  time  as  the  decree  of  forecloaore 
and  sale.  Springer  v.  Law,  185  IfL  542; 
Eggleston  v.  Morrison,  185  Dl.  577. 

3.  Consolidated  Min.,  etc,  Co.  r. 
Huff,  62  Kan.  405,  quoting  11  Encyc 
OP  Pu  AND  Pa.  964. 

4.  Culver  v.  Smith,  82  Mo.  App.  390 ; 
Wollenberg  v.  Rose,  41  Oregon  3x4. 
See  also  Simons  v.  Drake,  179  lU.  6a; 
Glos  V.  Cratty,  196  111.  193. 

96*1  •  1.  See  Schweinfurth  v.  Podil* 
man,  83  111.  App.  428 ;  Agnew  v.  Omaha 
Nat.  Bank,  (Neb.  1903)  96  N.  W.  Rep. 
189;  Harris  v.  Sanders,  (Tex.  Civ.  Appu 
1898)  45  S.  W.  Rep.  29;  Texas  LandL 
etc.,  C^.  V.  Winter,  93  Tex.  560. 

Under  the  Vorth  Dakota  Praetlee  the 
Dismissal  of  the  Complsint  <m  motion; 
for  insufficiency  to  state  a  cause  of  ac- 
tion, is  a  final  judgment  Hang  r. 
Great  Northern  R.  C^.,  loa  Fed.  Rcp^ 
74,  42  C.  C  A.  167. 

Sinet  of  Direetions  as  to  CnfoceeBMSli 
—  Where  a  decree  against  certain  per- 
sons directs  them  to  pay  into  court  forth- 


Altemative  Ootional  with  Defenda*«t  in    with  f^ated  amounts  of  money,  it  is  final 


Seplerin. — Frank  v.  Brown,  119  Mich. 
631. 

Detinue. — Brock  v.  Forbes,  126  Ala. 
31Q;  Clem  V.  Wise,  133  Ala.  403; 
White  V.  Emblem,  43  W.  Va.  819. 


as  to  them,  whatever  may  be  the  nature 
and  effect  of  further  directions  dierein 
as  to  distribution  of  the  sums  so  paid. 
Haines  v.  CHiristie,  27  Colo.  288. 
8.  Beaerviuff  Power  to  Modify  T«nBf 


Under  i^ti  Calffomia  CnHe  of  n^fi  Pro-    of  Bale.  —  Graham  v.  Coolidge,  30  Tex. 
eednre  judgment  in  detinue  may  be  for     Ov.  App.  273. 


the  value  of  the  property  only.     Faulk- 
ner V,  Santa  Barbara  First  Nat.  Bank, 
130  Cal.  258. 
M4.    1.  Consolidated  Min.,  etc.,  Co. 


Judgment  to  Efn^itnate  Comnrainise.  — 
A  decree  in  a  suit  to  cancel  a  deed 
which  dismisses  the  cause  and  directs 
that  deeds  be  prepared,  in  aooordaaoe 
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963.  intwlMotory  Jodgntnt.  —  See  notes  3,  4. 
••7.  YI  Jin>0KSVT8  nr  Bix.  —  See  note  i. 

968.  nioitratiotti.  —  See  notes  2,  3,  4,  7. 

969.  See  note  i . 

EtnditioA  and  Intry.  —  See  note  2. 
Jvitdlotion.  —  See  note  5. 

970.  yn.  IVTSBSST  —  1.  In  OenenL  —  See  notes  4,  5. 

971.  2.  ProYiaioni  in  Judgment  for  Interest  —  intwwt  ob  Souad. 
—  See  note  2. 

with  an  agreement  of  compromise  re-  7.  Kerns  v.   McAulay,   (Idaho   190a) 

cited   therein,   and   deposited    with   the  69  Pac.  Rep.  539;  Oil  Wdl  Supply  Co. 

clerk,  by  whom  they  are  to  be  delivered  v.   Koen,  64  Ohio  St.   422;  Wilson  v, 

to  the  parties  when  duly  executed,  is  not  National  Bank,  27  Tex.  Ciy.  App.  54. 

finaL      Mc Anally   v.   Haynie,    17    Tex.  969.    1.  Washington  L.  Ins.  Co.  v. 

Civ.  App.  521.  Gooding,  19  Tex.  Civ.  App.  490,  citing 

M5«    8.  Stephens  v.  Blackburn,  (Ky.  x  i   Encyc.  op  Pl.  and  Pr.  967  [969] ; 

1898)    46    S.   W.   Rep.   680 ;  Jacobs   v.  Gregory  v.  Pike,  94  Me.  37. 

Jacobs.  62  S.  W.  Rep.  2f»z,  23  Ky.  L.  2.  Oil  Well  Supply  Co.  v.  Koen,  64 

Rep.    186:     Young  v.  Young,   165   Mo.  Ohio  St.  422;  Wilson  v.  National  Bank, 

624;  Huffman  v.  Rhodes,    (Neb.   1904)  27  Tex.  Cxt.  App.  54;  Morris  v.  Bart- 

100  N.  W.  Rep.  IS9;  Hebblethwaite  v.  lett,  108  Fed.  Rep.  675,  47  C.  C.  A.  578. 

Flint,  83  N.  Y.  App.   Div.   163;    Cole-  5.  Mulcahey   v.    Dow,    131    Cal.    73; 

man's   Estate,   7    Pa.    Dist.   731;  Bank-  Knudson   v.    Litchfield,    87    Iowa    11 1; 

head  v.  Good,  56  S.  Car.  392;  Harns  v.  Ruppin  v,  McLachlan,  (Iowa  1904)   98 

Jones,  96  Va.  658;  Balfour-Guthrie  In-  N.  W.  Rep.   153;    Southern   California 

vest.  Co.  V,  (}eiger,  20  Wash.  579 ;  Ad-  Fruit  Exch.  v,  Stamm,  9  N.  Mex.  361 ; 

kins  V,  Loucks,  107  Wis.  587.  Jennings  v.  Rocky  Bar  (k>ld  Min.  Co., 

Jvdgmant  Against  IManlting  Defend-  29  Wash,  t^^.    See  also  Washington  L. 

ant  VHiare  Others  Defend.  —  Beshearsv.  Ins.  0>.  v.  (hooding,  19  Tex.  Civ.  App. 

Vandalia  Banking  Assoc.,  73  Mo.  App.  490. 

293-  970.    4.  Bight  to  Interest  as  Affeetad 

Intsrloeatory,  as  Bails  of  Final,  Jndir-  ^7  PlMdiags.  —  (kdf,    etc,    R.    Co.    v. 

nant. — While,   under   the   Ifeva    York  Gregory,   (Tex.  Civ.  App.   1900)   59  S. 

Code  of  Civil  Procedure,  an  interlocu-  W.  Rep.  310;  Butler  v.  Holmes,  (Tex. 

tory  judgment,  in  an  action  triable  by  Civ.  App.  1902)  68  S.  W.  Rep.  52 ;  (xulf, 

the  court,  may  state  the  substance  of  etc.,   R.   Co.  v,  Lee,    (Tex.   Civ.   App. 

the  final  judgment  to  which  the  party  1901)  65  S.  W.  Rep.  54;  Georgia  Home 

will  be  entitled,  it  is  not  required  that  Ins.  Co.  v,  (joode,  95  Va.  751 ;  Huelter 

it  anall  do  so;  and  the  court  in  render-  v.  Redhead,   31   Wash.  32b;  Kinney  v, 

ing  final  judgment  is  not  confined  to  the  Hynds,  7  Wyo.  36. 

interlocutory   judgment    not   foreclosed  6.  Bight  to  Interest  as  AfTected  bv  Ver* 

by  it.     Hebblethwaite  v.  Flint,  83  N.  Y.  diet.  —  Bourlier    Cornice,    etc.,    Co.    v, 

App.  Div.  163.  Loemker,  67  S.  W.  Rep.  10,  23  Ky.  L. 

4.  Saparata  Trial  of  Bqiiity  and  Law  Rep.  2346;  Zerbe  v.  Missouri,  etc,  R. 
Oooatg.  —  Boothe  v*  hoy,  83  Mo.  App.  Co.,  70  Mo.  App.  644 ;  Carpenter  v. 
601.  Dickson,   60   N.   J.  L.   375;  Gulf,  etc, 

•6T.    1.  Form  of  Judgment  in  Bern  R.    Co.   v.    Gregory,    (Tex.    Civ.    App. 

7oraolosiBg     Bqnity. —  See  Tmmbo   v,  1900)   59   S.  W.   Rep.  310;    Butler  v. 

Flotunoy,  77  Mo.  App.  324.  Holmes,  (Tex.  Civ.  App.  1902)  68  S. 

•M.    8.   Daorae    of  Distribution    in  W.  Rep.  $2, 

Booolvwddv.  —  Rogers  v.  atixens'  Nat  971.    2.  Blumke  v.  Daifcy,  67   HI. 

Bank,  93  Md.  613.  App.  381 ;  Metropolitan  L.  Ins.  Co.  v. 

5.  Walker  v.  Walker,  150  Ind.  317:  Sehlhorst,  (Ky.  1899)  53  S.  W.  Rep. 
Bamett  v,  Bamett,  9  N.  Mex.  205.  524. 

4.  Matter  of  Young,  123  N.  Car.  358.  Judmnsnt  that  the  PlaintilT  Beeover  a 

A  Boeroo  of  Bistributloii  of  an  Intestato  Sam  Bamed  is  for  such  sum  only,  with- 

Estate    is   a   judgment   in   rem,    Mtd-  out  interest,  though  the  record  recites 

cabey  v,  Dow,  131  Cal.  73.  that  the  sum  named  with  interest  is  due 
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Vt%.  InUrttt  on  JudgmMit.  —  See  note  I. 
973.  OcrtaUty.  —  See  note  I. 

IX.  JuDOXEVTS  BT  CovFESSiOH  —  2.  By  Confeuion  After 
Action  Brought  —  a.  Kinds  —  By  Cogaorlt  Aotioncm.  —  See  note  8. 
974,  *.  Necessity  of  Process.  —  See  note  2. 

WaiTtr  or  Aoooptanoo  of  Bonioo.  —  See  note  3. 

97a.  c.  Affidavit  and  Statement  Unnecessary.  —  See 
note  I. 

3.  By  Confetaion  Without  Action  —  a.  In  General. — 
See  notes  2,  4. 

976.  See  note  i. 

b.  Declaration  or  Service  of  Process  Unneces- 
sary. —  See  note  2. 

c.  Who  May  Confess  Judgment.  —  See  note  4. 


to  him.     Swioher  v,  EUswortb,  66  Kan. 

783. 

Jadgmtat  for  Interoit  round.  —  A  ver- 
dict ror  the  plaintiff  "in  the  sum  of 
$a6i.88,  with  interest/'  authorizes  and 
supports  a  judgment  "  for  the  sum  of 
$26i.88»  principal,  and  interest,  $340.84," 
especially  when  the  testimony  would 
have  warranted  the  court  in  directing 
a  verdict  for  as  much  as  the  judgment 
awards.  Metropolitan  L.  Ins.  Co.  v. 
Sehlhorst,   (Ky.   1899)    53    S.   W.   Rep. 

534. 

979.  1.  Stuart  v,  Burcham,  62  Neb. 
84. 

073.  L  Etheridge  v.  Middleton,  i 
Marv.  (Del.)   i39« 

8.  Merrill  v.  Bachelder,  123  Cal.  674; 
Blake  v.  State  Bank,  178  III.  182. 

Bnffleionoy  of  Cognovit.  —  A  defective 
caption  may  be  disregarded  as  surplus- 
age. Browne  v.  Cassem,  74  111.  App. 
305. 

ConfoMion  on  Bohalf  of  Municipal  Cor- 
poratiott.— Smith  v.  State,  64  Kan.  730. 

974.  2.  Wilhelm  v.  Locklar,  (Fla. 
1903)  35  So.  Rep.  6. 

3.  Smith  V.  Ridley,  30  Tex.  Civ.  App. 
158. 

07A.  1.  Lanier  v.  Blount,  (Tex. 
Civ.  App.  1898)  45  S.  W.  Rep.  202; 
Smith  V,  Ridley,  30  Tex.  Civ.  App.  158. 

9.  Kieman  v.  Jackson,  11 1  La.  645; 
Tyrrell  v,  Hilton,  9<  Md.  176. 


upon  a  copy.  Maloney  v.  White,  24 
Pa.  Co.  Ct.  23. 

976*  1.  Safe-Deposit,  etc.,  Co.  v, 
Wright,  105  Fed.  Rep.  155,  44  C.  C.  A. 
421. 

2.  In  Florida,  it  has  been  held  that 
there  is  no  statutory  authority  for  the 
clerk  of  a  Circuit  Court  to  enter  judg- 
ment by  confession,  without  service  of 
process,  where  no  suit  is  pending,  and 
without  any  appearance  by  the  defend- 
ant or  proof  that  he  executed  the  alleged 
confession.  Wilhelm  v,  Locklar,  (Fla, 
1903)  35  So.  Rep.  6. 

Judgment  in  Vacation.  —  In  Illinois  a 
declaration  must  be  filed  with  the  clerk 
in  order  to  authorize  him  to  enter  judg- 
ment by  confession  in  vacation.  Peofde 
V.  Whitehead,  90  111.  App.  614. 

4.  By  Of&oers  of  Corporations. —  Chi- 
cago Tip,  etc.,  O).  V,  Chicago  Nat. 
Bank,  74  111.  App.  439;  Manley  v. 
Mayer,  (Kan.  1904)  75  Pac.  Rep.  550. 
See  also  Lemars  Shoe  Co.  v.  Lemars 
Shoe  Mfg.  Co.,  89  111.  App.  245. 

By  Officer  of  Municipal  Corporation. 
—  Smith  V.  State,  64  Kan.  730. 

Partnorships. —  A  partner  has  no  im- 
plied authority  to  confess  judgment 
against  the  firm.  Harper  v.  Cunning- 
ham, 8  App.  Cas.  (D.  C.)  430 ;  Chicago 
Trust,  etc..  Bank  v.  Kinnare,  67  III. 
App.  186.  But  only  members  of  the 
firm    can    object   to   a   judgment    con- 


4.  Initmmont    Mnst   Bo   Frodnoed.  -^    fessed  on  warrant  of  attorney  executed 
Under   the   Pennsylvania  statute    (Act    by  one  partner  without  authority,  but  in 


Pa.,  Feb.  24,  z8o6)  authorizing  the  en- 
try of  judgment  by  confession  for  the 
onount  which  appears  to  be  due  on  the 
fsce  of  a  written  instrument,  the  instru- 
ment itself  must  be  produced,  and  there 
is  no  authority  to  enter  such  judgment 


good  faith.  Browne  v.  Cassem,  74  IlL 
App.  305 :  (jeo.  W.  McAlpin  Co.  v. 
Finsterwald,  57  Ohio  St  524. 

A  judgment  confessed  by  one  part- 
ner in  the  firm  name  for  a  firm  dd>t  is 
good  against  the  partner  confessing  it 
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978.  d.  For  What  May  Be  Confessed  — (i)  In  GemraL 
—  See  notes  2,  4. 

Q79«  (3)  Confession  Before  Maturity  of  Debt.  —  See  note  i . 

Q80.  See  note  \. 

(5)  Confession  to  Secure  Against  Contingent  Liability,  — 
See  note  4. 

989.  e.  Consent  of  Creditor  —  BatiflMtioB.  —  See  note  2. 
-    983.  /.  Jurisdiction,  Presumption  Thereof,  and  Waiver 
of  Objection  —  jariicUotion  of  court  stiontui.  —  See  note  i. 

984.  Entry  upon  Warrant  in  Anotbor  Jorisdlotion.  —  See  note  I. 
Proonmptioni  u  to  JnrlBdietion.  —  See  note  2. 

985.^  Manner  .of  Confession  —  (i)  Upon   Warrant  of 
Attorney  —  (a)  QoneraUy.  —  See  note  3. 


and  under  it  partnership  goods  may  be 
taken  in  execution.  Grier  v.  Hood,  25 
Pa.  St.  430;  Ross  V,  Howell,  84  Pa.  St. 
129;  Adams  v.  James  L.  Leeds  Co.,  195 
Pa.  St.  70.  See  also  Myers  v.  Sprenkle, 
20  Pa.  Super.  Ct.  549. 

A  County  Attornoy  in  Nebraska  has  no 
authority  to  enter  a  voluntary  appear- 
ance in  court  and  confess  judgment 
against  the  county.  Custer  County  v. 
Chicago,  etc.,  R.  Co.,  62  Neb.  657. 

A  Dlrootoi  of  a  School  District  has  no 
authority,  under  the  Oklahoma  statute, 
to  confess  judgment  against  the  dis- 
trict, and  such  confession  is  void  unless 
authorized  by  the  board.  Moore  v. 
School  Dist.  No.  71,  11  Okla.  332. 

Married  Woman's  Confession  Prima 
Fade  Valid.  —  Crosby  v,  Washburn,  66 
N.  J.  L.  494;  Good  Hope  Bldg.  Assoc. 
V,  Amweg,  22  Pa.  Super.  Ct.  143.  But 
see  Equitable  Securities  Co.  v.  Block, 
SI  La.  Ann.  478.  See  Krickow  v.  Penn- 
sylvania Tar  Mfg.  Co.,  87  111.  App.  653. 

97  S.  3.  An  Attorney,  under  a  war- 
rant in  judgment  notes  to  confess  judg- 
ment "  for  so  much  as  shall  appear  to 
be  due  according  to  the  tenor  and 
effect  thereof,"  cannot  waive  the  bar  of 
the  statute  of  limitations.  Kahn  v. 
Lesser,  97  Wis.  217. 

4.  Lien  Barred  by  Limitations.  —  Where 
land  descends  subject  to  the  lien  of  a 
debt  of  the  ancestor,  and  after  the  lien 
has  expired,  by  failure  of  the  creditor 
to  sue  within  the  statutory  period,  the 
widow  and  heirs  execute  and  deliver  a 
note  with  warrant  of  attorney  to  confess 
judgment  for  the  whole  of  the  debt,  a 
judgment  entered  thereupon,  which  be- 
comes a  first  lien  on  the  said  land,  is 
not  open  to  attack  as  being  without 
consideration.  Wright  v.  Wright,  103 
Fed.  Rep.  580. 


979.  1.  Shepherd  v.  Wood,  73  lU. 
App.  486;  St.  John  Wood  Working  Co. 
V,  Smith,  82  N.  Y.  App.  Div.  348;  Page 
V.  Simpson,  188  Pa.  St  393 ;  Candee's 
Appeal,  191  Pa.  St.  644;  Port  Huron 
Engine,  etc.,  Co.  v.  Clements,  113  Wis. 
249. 

980.  1.  See  Kiernan  v,  Jackson, 
III  La.  645;  Goodwill  v,  Elkins,  51  La. 
Ann.  521 ;  Lewis  v.  Moon,  i  Ohio  Cir. 
Dec.  116. 

4.  German-American  Title,  etc.,  Co.  v. 
Campbell,  184  Pa.  St.  541 ;  Candee's 
Appeal,  191  Pa.  St.  644. 

9Sli.  2.  Tootle  v,  Otis,  (Neb.  1901) 
95  N.  W.  Rep.  681. 

983.  1.  Wilhelm  v.  Locklar,  (Fla. 
1903)  35  So.  Rep.  6;  McQure  v. 
Bowles,  5  Ohio  Dec.  288,  5  Ohio  N.  P. 
327.  See  also  Pirie  v.  Stem,  97  Wis. 
150  (warrant  to  confess  judgment  in 
any  court  of  record). 

A  Justice  of  tht  Peaoo  cannot  enter 
judgment  by  confession  for  a  sum  which 
is  beyond  his  jurisdiction  in  an  action 
therefor.  Hughes  v.  Helms,  (Tenn.  Ch. 
1898)  52  S.  W.  Rep.  460. 

9§4.  1.  Youngstown  First  ^at. 
Bank  v.  McKinneV,  9  Ohio  Cir.  Dec.  i, 
16  Ohio  Cir.  Ct.  80;  Van  Norman  v. 
Gordon,  172  Mass.  576. 

2.  Chicago  Tip,  etc.,  Co.  v,  Chicago 
Nat.  Bank,  74  111.  App.  439. 

985.  3.  Bernstein  v.  Curran,  99  111. 
App.  179;  Treat  v,  Tolman,  113  Fed. 
Rep.  892,  51  C.  C.  A.  522. 

In  Kentndky.  —  Hudson  v.  McMahon, 
(Ky.  1899)  so  S.  W.  Rep.  259;  Ault- 
man,  etc.,  Co.  v.  Mead,  109  Ky.  583. 

General  Emnloynient  of  Attorney  ITot 
Bnffloient.  —  Kilmer  v,  Gallaher,  112 
Iowa  583. 

Warrant  to  Confew  Jndgmont  on  Bond 
floonrod  by  Mortgage.  —  Franklin  Loan, 
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•86.  (•)  WtgiUMltty  «(  Wamat.  —  See  note  4. 
987.  bee  note  i. 

(4)  OtBfltrastimi  «f  Wanmt.  —  See  notes  2,  4. 
•88.  A«Uifflt7  0»atertd  u  B«  ttxlvajr  Putnid.  —  See  note  i. 
Q8Q«  DMifBfttiAA  of  P«nn  U  Xzardat  Powtr.  —  See  note  3. 

Vt  Purtioalar  Form  Htotmiy.  —  See  note  4. 
•Ml.  Pwvtr  OtauiMd  ia  v«i«  v  OtiMr  ObligUioA.  —  See  notes  i,  2. 


etc,  Auoc.  9.   Richman,   6$   N.  J.   L. 
5a6. 

A  BiiolntiAA  of  ft  Oonaty  Bottd  which 
purporti  to  instruct  the  cotinty  attorney 
to  oonfeM  judgments  on  certain  claims 
oonfers  on  him  no  authority  to  appear 
Toluntarily  and  confess  judgment,  and 
a  judgment  purporting  to  have  been  con- 
fessed thereunder  is  void.  Custer 
County  V,  Chicago,  etc,  R.  Co.,  6a  Neb. 

657. 

#86,  4.  Dickerson  v.  Kelley,  3 
Penn.  (Del.)  69;  Shepherd  v.  Wood,  73 
III.  App.  486. 

M7.  1.  Ream  v.  Merchants'  Nat 
Bank,  i  Ohio  Cir.  Dec  351 ;  McClure  v. 
Bowles,  5  Ohio  Dec  j88,  s  Ohio  N.  P/    thereon,  a  judgment  against  one  alone 


fess  the  judgment.  Krickow  v.  Penn- 
sylvania Tar  Mfg.  Co.,  87  111.  App.  653. 

•88.  1.  National  Exch.  Bank  v. 
Wiley,  (Neb.  190J)  92  N.  W.  Rep.  s8j; 
Mutual  Guarantee  Bldg.,  etc.,  Aaooc  r. 
Fallen,  21  Pa.  Co.  Ct.  617 ;  Weaver  v. 
McDevitt,  a  I  Pa.  Super.  Ct.  597; 
Krantz  v.  Kazefistein,  aa  Pa.  Soper.  Ct 
275 ;  Kahn  v.  Lesser,  97  Wis.  a  17. 

Jodgnont  Oaa  Bo  Ooniossod  But  Onoo 
vndor  temo  Warrant  —  Dixon  v.  MiQer, 
20  Pa.  0>.  Ct  335;  Philaddphia  v. 
Johnson,  23  Pa.  Super.  Ct  591. 

Joiiit  Warrant  —  Where  the  makers 
of  a  joint  note  execute  a  warrant  of 
attorney    jointly    to    confess 


327. 

2.  Weintraute  v,  Solomon,  2  Marv. 
(DeL)  371 ;  Mayer  v.  Pick,  92  111.  App. 
189,  aMrmed  igt  III.  561 ;  Bernstein  v, 
Curran,  99  111.  App.  179* 


is  not  authorized.     Kahn  v.  Lesser.  97 
Wis.  217.     See  also  Mayer  v.  Pick,  92 
111.    App.    189,    affirmed    192    IIL    s^i ; 
Blake  v.  State  Bank,  178  IIL  tSa. 
Joint  Indgmeat  on  Sovoral  Warrant — 


AMOHmoat  of  Damagoo  ia  Voetmoat  —    A  joint  judgment  against  two,  entered 


Where  a  lease  contains  a  warrant  of 
attorney  to  confess  judgment  in  favor 


on    a   note   with   warrant   of   attomqr 
which  was  single,  is  erroneous  and  wfll 


of  the  lessor  in  proceedings  to  recover     be  reversed.    Weintrante  v.  Solomon,  2 
possession   of   the    leased    premises,   it     Marv.  (Del.)  371. 


gives  no  authority  to  assess  money  dam- 
ages for  arrears  of  rent.  Ellis  v.  Am- 
bler, II  Pa.  Super.  Ct.  406. 

A(r«iaot  Whom.  —  A  judgment  by  con- 
fession against  A  6  is  not  authorized 
under  a  power  of  attorney  executed  by 
A  B  ft  Co.  Bernstein  v.  Curran,  99  111. 
App.  179- 

4.  Treat  v.  Tolraan,  113  Fed.  Rep. 
892,  51  C.  C.  A.  522. 

la  Biirrsoi  Waiver  of  Srroro  in  the 
warrant  of  attorney  binds  the  defendant 
and  prevents  him  from  objecting  that 


the   confession  was   not  authorized  by    97  Wis.  150. 


989*  3.  Van  Norman  v.  Gordon, 
172  Kxass.  576;  Crim  v.  Crim,  162  Mo. 
544;  McClure  v.  Bowles,  5  Ohio  Dec 
288,  5  Ohio  N.  P.  327. 

4.  Oral  Anthoritv  is  not  sufficient  Sis- 
kiyou County  Bank  v.  Hoyt,  132  Cal.  81. 

Bosiiniatioa  of  Court  —  A  warrant 
authorizing  the  entry  of  judgment  "in 
any  court  of  record "  wilt  support  a 
judgment  in  a  court  of  competent  juris- 
diction of  the  residence  of  the  defend- 
ant. McGure  r.  Bowles,  5  Ohio  Dec 
288,  5  Ohio  N.  P.  327 ;  Pirie  v.  Stern, 


the  warrant     Boyles  v.  Chsrtraus,   175 
111.  370. 

BdoaaoofBrrors, —  Where  the  warrant 
of  attorney  expressly  releases  all  errors 
intervening  in  the  entering  of  the  judg- 
ment and  the  cognovit  follows  the  war- 
rant in  this  particular,  the  effect  of 
such  release  is  conclusive  sf^inst  the 
defendant,  unless  for  lack  of  jurisdic- 
tion in  the  court  to  enter  the  judgment 


Warrant  fliflrncd  by  Tlrai  Vaaio  Ob]j.  — 
Myers  v.  Sprenkle,   20  Pa.  Super.  Ct 

549- 

990.  1.  O'Neal  v.  Clymer,  at  Tex. 
Civ.  App.  386. 

8.  Jodrnieiit  Kiitos.  —  Chicago  Tip,  etc, 
Co.  V.  Chicago  Nat.  Bank,  74  111.  App, 
439:  Shelmerdine  v,  Lippincott  69  N. 
J.  L.  82;  Findlay  First  Nat  Bank  v. 
Trout.  58  Ohio  St  347;    Consolidated 


or  of  power  under  the  warrant  to  con-     Ire  Mfg.  Co.  v.  Blomer,  18  Pa.  ^nper. 
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•91.  (i)  niiag  «f  Wttnat.  —  See  note  6. 

•99.  0)  Fro«r  «f  Anthoriu.  —  See  note  2. 

994.  See  note  i. 

998.  (2)  Upon  Affidavit  and  Statement — (d)  Vtawlty  «(  tut*- 
m«Bt.  —  See  note  3. 

1093.  (t)  SaqnifitM  of  tUtwnint  —  oa.  Dborxs  of  CxtTAiNTY  —  Oa 
PrtmiiMry  »•!••.  —  See  note  3. 

1993.  See  note  i. 

1994.  For  OoocU  Sold.  —  See  note  5. 

For  Money  Lent.  —  See  notes  6,  7. 
199S«  bb.  Allegation  THAT  Dbbt  Is  "Justly  Due.  "  —  See  note  !• 
1997.  ee.  Verification  —  Vecaiiity.  —  See  note  3. 
1999*  //,  Judgment,  How  Affected  by  Dbfsctivk  Statement,  —  See 
notes  2y  3. 

g/i.  Amendment  of  Defects.  —  See  note  5. 


Ct.  4Si;  Handrick  v.  Billings,  J4  Pa. 
Co.  Ct.  64. 

LoniM  with  Warmnti  of  Attomoy.— 
ConsoUdatod  Ice  Mfg.  Co.  v.  Blomer,  x8 
Pa.  Super.  Ct.  451. 

991.  6.  People  v.  Whitehead,  90 
lU.  App.  6x4. 

99sl.  2.  Desnoyers  Shoe  Co.  v. 
Utchfield  First  Nat.  Bank,  89  111.  App. 
579,  oMrmed  188  111.  312;  People  v. 
Whitehead,  90  111.  App.  6x4;  Blake  v. 
Sute  Bank,  178  111.  182. 


ment  is  sufficient  as  to  term.    Briggs  v, 
Yetrer,  103  Iowa  342. 

Where  a  statement  and  confession  of 
judgment  on  a  note  by  an  indorser  sets 
out  the  note  in  full  and  alleges  that  it 
was  duly  discounted  by  the  bank,  that 
it  was  not  paid  at  maturity,  that  it  re- 
mains wholly  unpaid,  and  that  the 
amount  thereof  is  due  from  the  indorser 
to  the  bank,  this  is  an  adequate  state- 
ment of  the  facts  out  of  which  the  debt 
arose,    the    whole    transaction    between 


994.     1.    Proof    of    EzeentloB    Vot    the  indotser  and  the  bank  being  stated 


Amondahle.  —  Desnoyers  Shoe  Co.  v. 
Litchfield  First  Nat.  Bank,  188  111.  3i^> 
a(Krming  judgment  89  111.  App.  579. 

998.  3.  Iowa.  —  Briggs  v.  Yetzer, 
X03  Iowa  342. 

Minnesota,  —  Hackney  v.  WoUaston, 
73  Minn.  114. 

New  York,  —  Rothchild  r.  Manneso- 
vitch,  29  N.  Y,  App.  Div.  580;  Bradley 
V.  Glass,  20  N.  Y.  App.  Div.  200 ;  Black- 
mer  v,  Greene,  20  N.  Y.  App.  Div.  532; 
Oimden  First  Nat.  Bank  v.  Carleton,  43 
N.  Y.  App.  Div.  6. 

Compare  United  Security  L.  Ins.,  etc., 
Co.  V.  Vaughn,  22  Pa.  Co.  Ct.  167; 
Hughes  V,  Helms,  (Tenn.  Ch.  1898)  52 
S.  W.  Rep.  460. 

Appsaranoe  in  Onen  Court.  —  Sullivan 
V,  Redmond,  86  Mo.  App.  151. 

1999.  8.  Hackney  v.  WoUaston,  73 
Minn.  114;  Keyes  v.  Smith,  67  N.  J.  L. 
190. 

1993.  1.  Hackney  v.  WoUaston,  73 
Minn.  114;  Ex  p,  Graham,  54  S.  Car.  163. 

8tat«nionts  H^ld  Snfflri'^  '  —  A  state- 
ment which  sets  out  a  certificate  of  de- 
posit and  alleges  that  the  defendants  in- 
doned  thereon  %  guaranty  of  its  pay- 


when  it  is  said  that  the  note  was  "  duly 
discounted."  Camden  First  Nat.  Bank 
V,  Carleton,  43  N.  Y.  App.  Div.  6. 

1004.  5.  Bradley  v.  Glass,  20  N. 
Y.  App.  Div.  200 ;  Blackmer  v,  Greene, 
20  N.  Y.  App,  Div.  532. 

6.  Rothchild  v,  Mannesovitch,  29  N. 
Y.  App.  Div.  580. 

7.  Wild  V,  Porter,  22  N.  Y.  App.  Div. 
179;  Mather  r.  Mather,  38  N.  Y.  App. 
Div.  32. 

1005.  1.  Allegation  of  Intorost  Due. 
—  Rothchild  v.  Mannesovitch,  29  N.  Y. 
App.  Div.  580. 

1007.  3.  Briggs  v.  Yetzer,  103 
Iowa  342. 

1 009.  2.  Bona  Fids  Pnrehasers.  — 
In  New  Jersey  a  judgment  entered  by 
confession  on  a  defective  affidavit  is 
void  as  against  a  bona  fide  purchaser  of 
land  on  which  such  judgment  is  an  ap- 
parent Hen.  Keyes  v.  Smith,  67  N.  J. 
L.  190. 

3.  Bradley  v.  Glass,  20  N.  Y.  App. 
Div.  200.  See  also  Ainsworth  v.  Mobile 
Fruit,  etc.,  Co.,  102  Ga.  123. 

ff.  Bradley  v.  Glass,  20  N.  Y.  App. 
Div.  200. 
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1010,  See  note  i. 

4.  Time  of  Confeiiion  —  a.  In  Vacation.  —  See  note  2. 
1019.  b.  After  Death  of  Parties  — (2)  After  Death  of 
Defendant.  —  See  note  3. 

S.  Amount  for  Which  Judgment  £1  to  Be  Entered  —  a.  For 

Sum  Confessed.  —  See  note  5. 

1015.  See  note  2. 

b.  For  Attorney's  Fees  Stipulated  in  Warrant, 

—  See  note  5. 

lOlff.  d.  When  Liquidated  by  Court.  —  See  note  4. 
e.  Entry  on  Warrant  by  Clerk.  —  See  note  6. 

1016.  6.  Entry  by  Clerk  —  Kacaidty  and  Vatore  of  Entry. —  See 
note  I. 

1019.  7.  Belief  from  Judgment  by  Confession  —  a.  Appeal.  — 
See  note  2. 

b.  Opening  Judgment  on  Behalf  of  Defendant 

—  (0  Power  to  Open,  —  See  note  3. 

1090.  (2)  When  Proper — Equitable  Oronnd  Mnat  B«  Shown.  —  See 
notes  2,  3. 

1010,    1.   Blackmer   v,    Greene,    20  1019*    2.  Harding  v.  American  Glu- 

N.  Y.  App.  Div.  532.  cose  Co.,  182  111.  551. 

3.  Browne  v,  Cassen,  74  111.  App.  305.  3.  Norwood  v.  Richardson,  (Del.  Ch. 

101  il.    8.    Saueriield  v.   McNiemey,  1903)  57  Atl.  Rep.  244;  Baragwanath  v. 

30  Pittsb   Leg.  J.  N.  S.  (Pa.)  283.  Lasher,  203  111.  247;  Krickow  v.  Penn- 

6.  Mutual      Cvuarantee      Bldg.,     etc.,  sylvania  Tar  Mfg.  Co.,  87  111.  App.  653  ; 

Assoc.  V,  Fallen,  21  Pa.  C^.  Ct.  617.  Kietnan  v.  Jackson,  iii  La.  645. 

Defldsney  on  8alo  Under  Mort^rage.  —  1020.    2.  Pierson  v.  Linn,  loi   111. 

Franklin  Loan,  etc.,  Assoc,  v.  Richman,  App.  624 ;  Pearce  r.  Miller,  99  III.  App. 

65  N.  J.  L.  526.  424. 

1013.    2.  Page  r.  Simpson,  188  Pa.  3.  Krickow  v.  Pennsylvania  Tar  Mfg. 

St.  393.  Co.,  87  111.  App.  653 ;  Crim  v,  Crim,  162 

5.  George  P.  Steel  Iron  Co.  v.  Jacobs,  Mo.  544  (holding  that  the  defendant 
9  Pa.  Super.  Ct.  122.  cannot  take  advantage  of  his  own  negli- 

Fees  Compnted  on  Balanoo  Dne  Only.  —  gence  in  failing  to  read  the  note  con- 
George  P.  Steel  Iron  Co.  v,  Jacobs,  9*  taining  a  power  to  confess) ;  Mc(^r- 
Pa.  Super.  Ct.  122.  mick  Harvesting  Mach.  Co.  v.  Smith,  9 

1015.  4.  Strause  v,  Brannrenter,  Kulp  (Pa.)  448;  Treasurer  v.  Keller,  23 
21  Pa.  Co.  Ct.  228.  Pa.  Super.  Ct.   135;  Sheasley  v.  Cond- 

Confession  on  Replevin  Boi?d.  —  Clem-  rin,   10  Pa.  Dist.  56;  Heist  v.  Tobias, 

ons  V.  Will,  5  Lack.  Leg.  N.  (Pa.)  143.  182   Pa.  SXt  442;  Filson  v,  Greenspan, 

6.  Yanko  v,  Leizerowitz,  8  Del.  Co.  194  Pa.  St.  546;  Reist  v.  Reist,  200  Pa. 
Rep.  (Pa.)  107,  18  Lane.  L.  Rev.  i.  See  St.  317;  CTharles  D.  Kaier  Co.  v. 
also  Maloney  v.  White,  24  Pa.  Co.  Ct.  O'Brien,  202  Pa.  St.  153 ;  Buchanan  v. 
23.  Banks,   192  Pa.   St.  516;     Port  Huron 

1016.  1.  Flach  V.  Temple,  2  Penn.  Engine,  etc.,  Co.  v.  Clements,  113  Wis. 
(Del.)  129.  249. 

Sonroo  of  Authority.  —  Where  the  Propor  Grounds  for  Opening  Judgments, 
parties  have  given  their  consent  to  the  — That  a  several  judgment  has  been  en- 
confession  of  judgment  in  the  manner  tered  against  one  of  the  makers  of  a 
required  by  statute  and  the  necessary  joint  power  of  attorney.  Mayer  v.  Pick, 
papers  have  been  filed,  the  authority  of  192  111.  561. 

the  clerk  to  enter  the  judgment  is  de-  Where  the  defendant  makes  affidavit 

rived  from  the  statute,  and  not  from  the  that  he  had  paid  in  full  the  debt  for 

parties,  and  hence  no  specific  authority  which  judgment  was  confessed  on  war- 

for  such  entry  is  necessary  from  them,  rant  of  attorney.     Halladay  v.   Under- 

Tyrrell  v.  Hilton,  92  Md.  176.  wood,  75  111.  App.  96. 
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l<MKi.  Deftnst  to  ic«rlta.  —  See  notes  i,  2,  3. 
LaehM  «f  Dctodant.  —  See  note  4. 


That  a  director  of  a  school  district  be  vacated  on  the  ground  that  the  lease 
confessing  judgment  against  it  had  no  is  void  because  the  premises  were  used 
authority  so  to  do.      Moore  v.  School     for  immoral  purposes,  with  the  consent 


Dist.  No.  71,  XI  Okla.  332. 


of  the  lessor,  as  the  parties  are  in  pari 


Agreement  that  the  bond  on  which  delicto  and  the  defendant  does  not  come 

judgment  was  confessed  under  warrant  into  court  with  clean  hands.    Fields  v. 

of  attorney  should  be  collected  only  out  Brown,  89  111.  App.  287. 

of  land  for  whose  purchase  price  it  was  The  judgment  will  not  be  opened  be- 

given.    Schweyer  v.  Walbert,   190   Pa.  cause  the  note  was  given  aitd  the  trans- 

St.  334.  action  which  it  consummated  took  place 

That  the  defendant  was  allowed  cred-  on  Sunday.    Thomas  v.  Van  Dyke,  23 

its  in  a  settlement  between  the  parties  Pa.  Co.  Ct  385. 


which  he  is  entitled  to  set  off  against 
the  claim  on  which  judgment  was  en- 


1093.    1.  ///tn^n'j.  — Peters  V.Fisher, 
78  111.  App.  435;  Pearce  v.  Miller,  99 


tered.    Bright  v.  Diamond,  189  Pa.  St.     111.  App.  424;  Pierson  v.  Linn,  loi  111. 


476. 


App.  624;  Whalen  v.  Billings,  X04  111. 


Judgment   may  be   opened   to   allow  App.    281 ;    Custer    v.    Harmon,     105 

credits  accruing  after  its  entry,  to  which  111.  App.  76;  Blake  v.  State  Bank,  178 

the  defendant  was  entitled  by  the  agree-  III.  182.    Contra,  when  the  judgment  is 

ment  under  which  the  judgment  was  en-  void  for  want  of  jurisdiction  of  defend- 

tered.    Lee  v.  Colvin,  4  Lack.  Leg.  N.  ant's  person.      Desnoyers  Shoe  Co.  v. 


(Pa.)  168. 

That  notes  on  which  judgment  was 
entered  were  given  without  considera- 
tion. Graybill  v.  Neiman,  13  York  Leg. 
Rec.  (Pa.)  77- 

Confession  of  Married   Woman.  —  A 


Litchfield  First  Nat.  Bank,  188  lU.  31s. 

Maryland.  —  Tyrrell  v.  Hilton,  92  Md. 
176. 

Pennsylvania.  —  McDonough  v.  Sheri- 
dan, 16  Pa.  Super.  Ct.  361 ;  Herman  v. 
Potamkin,   24   Pa.   Super.   Ct.   x  x ;  Du- 


judgment  confessed  on  warrant  of  attor-  quesne  Brewing  Co.  v.  Thomas,  207  Pa. 

ncy  made  by  a  married  woman  will  be  St.  202. 

opened  in  order  to  litigate  the  question  Wisconsin.  —  Port     Huron     Engine, 

of  her  power  to  make  the  contract  on  etc.,  Co.  v.  Clements,  xx3  Wis.  249. 


which    the    judgment    was    confessed. 
Crosby  v.  Washburn,  66  N.  J.  L.  494. 


2.  Whalen  v.   Billings,    104  111.  App. 
281 ;  Sigle  V.  Seigley,  9  Kulp  (Pa.)  471 ; 


Void  Judgment.  —  The  court  is  bound  Mechanics',   etc.,   Bldg.,  etc.,   Assoc,  v. 

to   vacate    a    judgment    by    confession  Boll,    11    York    Leg.    Rec.    (Pa.)    24; 

where  there  was  no  jurisdiction  of  the  George  P.  Steel  Iron  Co.  v.  Jacobs,  9 

person  of  defendant,  and  this  without  Pa.  Super.  Ct.   122;  Snively  v.  Fisher, 

regard  to  the  question  of  the  existence  21  Pa.  Super.  Ct.  56;  Fishblate  v.  Mc- 

of   any   defense    on   the   merits.     Des-  Cullough,   7    Pa.  Dist.   364;  Braden  v. 

noyers  Shoe  Co.  v.  Litchfield  First  Nat.  Wilson,   19  Pa.  Co.  Q.  650 ;  Hayes  v. 


Bank,  188  111.  Z12. 


Holfast,    23    Pa.    Co.    Ct.    574;    Bright 


Judgment    on    Illegal    Contract,  —  A  v.  Diamond,  189  Pa.  St.  476;  Blauvelt 

judgment    by    confession    for    rent    of  v.  Kemon,  196  Pa.  St.  128;  Shannons, 

premises  leased  to  be  used  for  prostitu-  Castner,  21  Pa.  Super.  Ct.  294. 

tion,  with  the  lessor's  knowledge,  will  8.  Cooke  v.  Edwards,  9  Pa.  Dist.  182; 

be  opened  to  admit  the  defense  of  ille-  Howie    v.    Lewis,     196    Pa.    St.    558; 

gality  of  the  lease,  where  the  statute  Yeakle  v.  Kriebel,  16  Montg.  Co.  Rep. 
makes  it  a  crime  to  lease  premises  for 
such  a  use.    Fields  v.  Brown,  188  111. 

XXI. 


(Pa.)  45. 

4.  Saunders  v.  Baldwin,  23   Pa.  Co. 
Ct.  10;  Hirschlan  v.  Krechman,  20  Pa. 


Application  to  Open  Properly  Deniei.  —  Super.  Ct.  227. 
The  judgment  will  not  be  opened  on  the  Delay   Not   Amounting  to    Laohes.  — 
ground  of  a  variance  betweeif  the  decla-  A  delay  of  one  year  after  entry  of  judg- 
ration  filed  and  the  note  of  which  the  ment  is  not  such  laches  as  to  bar  re- 
confession    was    taken.    Canxthers    v.  lief  by  opening  judgment  on  the  appli- 


Niblack,  73  111.  App.  197. 


cation  of  a  defendant  whose  signature 


A  judgment  confessed  under  power  of     on  the  note  was  forged.      Shannon  v. 
attorney  contained  in  a  lease  will  not     Castner,  2X  Pa.  Super.  Ct.  294. 
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1099.  (3)  Who  May  Make  Application,  —  See  note  5. 

(4)  Form  of  Application  —  thooid  Buu  YMti.  —  See  note  9. 
1#9S«  OmtnwtlMi  «f  AfltoTit.  —  See  note  i. 

(5)  Proceedings  upon  Application  —  Xb  OtMnL  —  See 
notes  2»  3»  4. 

▲wurdlaf  Iwm.  —  See  note  5. 
Impoiltloa  «f  Tcnu  on  Optalaf  •  —  See  note  6. 
1094.  See  note  i. 

Qraatiaf  AnllMtioB  m  lUttar  ef  DiMrtttoa.  —  See  note  2. 

1995.  r.  Vacation  on  Application  of  Creditors  —  (2) 
Grounds  far  Vacation.  —  See  notes  i,  3. 

(3)  Who  May  Move,  —  See  note  5. 

■  •ST*  Z.  JVDaXEVTS  BT  A0BXBMSHT  OB  COVfBBT  —  1.  In  G«B- 

•raL  —  See  notes  2,  3. 

at  a  trial  on  the  merits.  Tyrrell  v.  Hil- 
ton, 92  Md.  176. 

7or|[ed  InttnuBMit.  —  Where  a  jud^ 
ment  is  opened  on  the  ground  that  the 
note  is  a  forgery,  it  is  imnroper  to  im- 
pose as  one  of  the  conditions  of  such 
opening  that  the  note  shall  be  offered 
and  read  on  the  trial  as  making  a  prima 
facie  case  for  plaintiff.  Shannon  v. 
Castner,  21  Pa.  Super.  Ct.  S94. 

Costs.  —  Port  Huron  Engine,  etc.,  Co. 
V.  Clements,  X13  Wis.  249. 

1M4«  1.  Compare  Heaps  v.  Hoopea, 
68  Md.  383;  Coulboum  v.  Fleming,  78 
Md.  sio. 

8.  George  P.  Steel  Iron  Co.  v.  Jacobs, 
9  Pa.  Super.  Ct.  las;  Snively  v.  Fisher, 
21  Pa.  Super.  Ct.  56;  Blaurelt  v.  Ker- 
non,  196  Pa.  St.  128. 

1M5.  1.  Blake  v.  State  Bank.  178 
III.  182 ;  Purcell  v.  Kleaver,  98  Wis.  102. 

Inelnsion  of  Oosti.  —  The  fact  that  the 
judgment  includes  costs  is  not  ground 
for  vacating  it  if  they  were  not  unrea- 
sonable in  amount.  Second  Ward  Sar. 
Bank  v.  Schranck,  97  Wis.  250. 

Vnaathorised  Confession  by  PartDsr.  — 
A  judgment  confessed  by  one  partner, 
without  authority,  against  the  firm,  witt 
be  opened  where  it  is  shown  that  the 
judgment  creditor  had  notice  of  his  lack 
of  authority.  McIlTain  v,  James  L. 
Leeds  Co.,  189  Pa.  St.  638. 

8.  McCrairy  v.  Ware,  6  Kan.  App. 
155;  Hudson  V.  McMahon,  (Ky.  1899) 
50  S.  W.  Rep.  259- 

S.  Bona  Fids  Pnrfhsssffi.— Hackney  v. 
WoIIaston,  73  Minn.  114,  rtftng  ti 
Ekcyc.  op  Pl.  and  Pa.  1025. 

1097.  8.  In  re  Darts,  27  Mont. 
490  (compromise  of  will  contest). 

Decree  In  0ait  for  Cooatraetion  of  Will. 
—  Johnston  v.  Osment,   108  Teaa.  ja 


8.  Custer  v,  Harmon,  105  111. 
App.  76,  holding  that  a  judgment  may 
be  opened  on  application  of  one  only  of 
several  codef endants ;  Spang  v,  Deibler, 
2  Dauphin  Co.  Rep.  (Pa.)  406. 

9,  Staub  V.  Weaver,  30  Pitts.  Leg.  J. 
N.  S.  (Pa.)  315,  holding  that  where  it 
is  sought  to  open  a  judgment  on  the 
ground  of  failure  of  consideration  in 
the  note  on  which  it  was  entered,  facts 
must  be  stated  showing  the  extent  of 
such  failure. 

1M3.  1.  VnnMoaable  BelAy  in  Xak- 
ing  Application  will  defeat  it.  Gillespie 
V.  Rogers,  184  Pa.  St.  488. 

8.  FrooMdingt  After  Judgment  Opened. 

—  Where  the  judgment  is  vacated  and 
th'i  plaintiff  is  left  to  pursue  his  ordi- 
nary remedy  by  action,  he  is  required  to 
prove  his  cause  of  action  as  if  there  had 
been  no  attempted  judgment  by  confes- 
sion. Shannon  v,  Castner,  21  Pa. 
Super.  Ct.  294. 

8.  Halladay  v.  Underwood,  75  111. 
App.  96;  Brown  v.  Huber,  79  111.  App. 
109;  Duffy  V,  Kaufman,  18  Pa.  Super. 
Ct.  362. 

4.  Schomaker  v.   Dean,   201    Pa.  St 

439* 

6<  McCormick  Harvesting  Mach.  Co. 
V.  Smith,  9  Kulp  (Pa.)  448;  Grove  v. 
Hake,  14  York  Leg.  Rec.  (Pa.)  45; 
Filson  V.  Greenspan,  194  Pa.  St.  546; 
Reist  V,  Reist,  200  Pa.  St.  317;  Provi- 
dent Bldg.,  etc.,  Assoc,  v.  Cresswell,  204 
Pa.  St.  10$. 

6.  Prsssrving  Cause  of  Aetion  and  Lien. 

—  Where  a  judgment  by  confession  is 
stricken  out,  it  should  be  only  upon 
terms  which  will  preserve  to  the  plain- 
tiff the  cause  of  action  as  well  as  the 
lien  of  the  judgment,  to  secure  him 
from  loss  should  he  afterwards  recover 
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1098«  OoBdvilTtaMi.  —  See  notes  2,  3. 

1999»  2.  Oonfomiity  to  Agreement.  —  See  note  i. 

5.  For  What  Sendered.  —  See  note  2. 

4.  Who  Kay  Agree  or  Oonient.  —  See  notes  3,  4. 
1 OSO.  6.  Bequisites  of  Agreement  —  To  Be  in  Writiaf .  —  See 
note  I. 

lUiag.  —  See  note  2. 

6.  SDTeet  as  Waiver  of  Srror.  —  See  note  3. 

(decree  in  suit  for  oonstruction  of  a  ing  between  them,  proof  of  tlie  judg- 

will).    See  also   Elder  v.  Adams,    z8o  ment  in  the  last-mentioned  action  is  es- 

Mass.  303.  sential  to   sustain  a  judgment  on  the 

109l7«    8.   Houpt     V.     Bohl,     (Ark.  agreement.    Magnolia  Metal  Co.  v.  Sug- 

1903)    75    S.    W.    Rep.   470 ;  Casler   v.  den»  57  N.  Y.  App.  Div.  575. 

Chase,  160  Mo.  418;  Corby  v,  Abbott,  2.  See  Wickes  v.  Wickes,  98  111.  App. 

s8  Mont.  523;  McLeod  v,  Graham,  13a  155  (alimony). 

N.  Car.  473 ;  Seller  v.  Union  Mfg.  Co.,  8.  0>rby  v.  Abbott,  38  Mont.  523. 

50  W.  Va.  208.  4.  Houpt  V.  Bohl,  (Ark.  1903)  75  S. 

Time  Within  Which  Oonsent  Must  Be  W.  Rep.  470;  Hairston  v.  Garwood,  123 

I.  ~  A  written   consent  of  the  de-  N.    Car.    345 ;    Beliveau    v,    Amoskeag 


fendant  that   judgment   may   be   taken  Mfg.  Co.,  68  N.  H.  225;  Tellico  Mfg. 

against  him  is  of  no  force  or  e£fect  when  Co.  v.  Williams,   (Tenn.  Ch.   1900)   59 

it  is  entered  into  after  the  expiration  S.  W.  Rep.  Z075. 

of  three  years  from  the  commencement  Infants  are  not  bound  by  a  judgment 

of  the  action,  and  when  no  summons  entered  upon  the  consent  of  their  next 

has  been  returned  nor  appearance  en-  friend  and  counsel.    Ferrell  v.  Broad- 

tered  within  that  time  as  required  by  way,  126  N.  Car.  258. 


the  California  Code.     Grant  v.  McAr- 
thur,  137  Cal.  270. 


Entry  of  Jndgmtnt  by  AdTsrat  Attorney. 
—  The  fact  that  the  waiver  of  service 


14MIS.    2.   Kidd   v.    Huff,    X05    Ga.  and  the  entry  of  service  and  judgment 

209 ;  Glos  V.  Brown,  194  111.  307 ;  (Hark  were  made  by   the  plaintiff's  attorney 

ff.  Clharles,  55  Neb.  202;  Alter  v.  State,  does  not  invalidate  the  judgment  where 

62  Neb.  239 ;  Carr  v.  Gilbert,  1 1  S.  Dak.  it  was  done  by  the  defendants'  authority 

445.    See  also  Driver  v.  Wood,  114  Ga.  and  with  their  knowledge.      Houpt  v. 
296. 


Biffhts  of  Third  Persons.  —  See  Ains- 


Bohl,  (Ark.  1903)  75  S.  W.  Rep.  470. 
1030,     1.  CH)odrich    v.   Alfred,    72 


wortn  V,  Mobile  Fruit,  etc.,  Co.,  102  Ga.  Conn.    257;    Cooper    v.    Disbrow,    106 

IJ3.  Iowa  550;  Mains  v,   Des  Moines   Nat 

▲  Person  Hot  a  Party  to  the  Compromise  Bank,   1x3   Iowa  395.      Compare  Law> 

Agreemtnt  is  not  bound  thereby  though  rence    v,    Cannavan,    76    Conn.    303 ; 

he  was  a  party  to  the  action  in  which  it  Crosby    v.    Morristown,    etc.,    R.    Co., 

was  entered.     Marsee  v.  Middlesborough  (Tenn.  Ch.  1897)  42  b.  W.  Rep.  507. 


Town  Lands  Co.,  65  S.  W.  Rep.  118,  23 
Ky.  L.  Rep.  1258. 


8.  Cooper  v,  Disbrow,  106  Iowa  550. 
8.  Corby  v,  Abbott,   28   Mont.   523; 


So  it  has  been  held  that  a  judgment  Lanier  v,  Blount,  (Tex.  Civ.  App.  1898) 

entered  against  several  joint  defendants  45   S.  W.   Rep.  202 ;  Floyd  County  v, 

upon  the  consent  of  one  of  them  only  Scott,    19    Ind.    App.   227;    Barber   v. 

will  not  bind  the  one  so  consenting  if  it  James,  21  R.  L  979. 
is  unauthorized  as  to  the  others,  since        Prtmatiire  Entry  of  Jndicmtnt.  —  By 

he  did  not  consent  to  a  judgment  against  consenting  to  the  entry  of  judgment  be- 

himself   alone.      Outcadt  v.    Collier,    8  fore  the  expiration  of  his  time  to  plead, 

Olda.  473.  the  defendant  waives  the  objection  that 

8.  Houpt  V.  Bohl,  (Ark.  1903)  75  S.  judgment     was     entered     prematurely. 


W.  Rep.  470. 

IMO,  1.  Proof  of  Terms  of  Aptao- 
ttent— Where  the  parties  to  an  action 
agree  that  judgment  shall   be  entered 


Beebe  v.  George  H.  Beebe  Co.,  64  N.  J. 
L.  497. 
jD<1gmeiit  Hot  flnpported  by  Pleadings. 
Where  judgment  is  rendered  by  con- 


therein  in  accordance  with  the  decision     sent  of  parties  in  a  pending  action,  it 
and  judgment  in  another  action  pend-     cannot  be  objected  thereto  that  it  is  for 
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lOSO.  7.  Vaeating.  —  See  note  5. 

Xn.  Jin>exEns  oh  Plbadihchi—  1.  Wben  Proper  — a. 

General  Rule.  —  See  note  6. 
1081.  b.  Judgment  on  Insufficient  Pleadings  —  (i)  On 

Answer.  —  See  note  i. 
1083.  See  notes  i,  2. 


an  amount  exceeding  the  damages  de- 
manded by  the  petition.  Casler  v. 
Chase,  160  Mo.  418.  See  also  Qark  v. 
Charles,  5  s  Neb.  202. 

1030.    6.  Crescent     Canal     Co.    v. 


Florida,  —  Glens  Falls  Ins.  Co.  v. 
Porter,  (Fla.  1902)  33  So.  Rep.  473. 

Georgia.  —  Purity  Ice  Works  v.  Roun- 
tree,  104  Ga.  676. 

Iowa.  —  Bums   v.    Chicago,    etc.,    R. 


Montgomery,    124    Cal.    134;    Foley   v.     Co.,  no  Iowa  385. 

Gatliff,  (Ky.  1897)  43  S.  W.  Rep.  190;       'Missouri.  —  Monett    Bank    v.    Stone, 

Cetti    V.    Dunman,    26    Tex.    Civ.   App.     93  Mo.  App.  292. 

Nebraska.  —  Omaha  L.   &  T.   Co.  v. 
ivitton,  58  Neb.  113. 

New  York.  —  Foley  v.  Scharmann,  58 


433.  See  also  Ukiah  Bank  v.  Reed,  130 
Cal.  xviii,  63  Pac.  Rep.  68;  U.  S.  v. 
Beebe,  180  U.  S.  343. 

Ininffldent    Oronnds   for   Vacation.  —    N.  Y.  App.  Div  250;  Place  v  Bleyl,  4s 
Erroneous  advice  of  counsel  is  not  suffi-     N.  Y.  App.  Div.  17. 
cient  ground.     People  v.  Hill,   182  111.         Texas.  —  Abee  v.  San  Antonio  Brew- 
425,  citing  II   En  CYC.  of  Pl.  and   Pr.     ing  Assoc,  (Tex.  Civ.  App.  1904)  78  S. 


1030,  note  5. 

A  judgment  by  consent  will  not  be  set 
aside  for  alleged  mistakes  which  might 
have  been,  but  were  not,  set  up  in  de- 


W.  Rep.  973. 

H'isconsin.  —  Saunderson  v.  Herman, 
108  Wis.  662. 

United  States.  —  Mutual  L.  Ins.  Co. 


fense,  where  the  judgment  is  not  shown  v.  Dingley,  100  Fed.  Rep.  408,  40  C.  C. 

to  have  been  the  result  of  collusion,  or  A.  459. 

intended  to  promote  any  improper  pur-        Partial  Admission  of  Value.  -^  Johnson 

pose.       Steiner  v.  Lenz,   no   Iowa  49.  v.  Ward,  (Ky.  1899)  53  S.  W.  Rep.  21. 
See  also  Adams  v.  Beaumont  First  Nat.        Defense  of  Estoppel  Based  on  Illegal 

Bank,  (Tex.  Civ.  App.  1899)  5^  S.  W.  Gontraot. ~  Defiance  v.  Defiance,  23  Ohio 


Rep.  642. 
Where   a   party   has   authorized   and 


Cir.  Ct  96. 
Judgment  Cannot  Be  Rendered  on  the 


consented  to  the  entry  of  a  decree  as  a  Answer  of  a  Oamishee  where  it  alleges 
compromise  of  a  pending  suit,  he  cannot  that  there  are  adverse  claimants  of  the 
afterwards  procure  its  vacation  without  fund,  possession  of  which  he  admits, 
showing  actual  fraud.  Swanson  v.  Jor-  Importers',  etc.,  Nat.  Bank  v.  Lyons,  195 
dan,  (Tenn.  Ch.  1898)  s^  S.  W.  Rep.  Pa.  St.  479.  See  also  Cross  v.  Standard 
1 102. 

Xental  Inoapaolty  of  Party. —- Glass- 
cock V.  Tate,  107  Tenn.  486. 


Granite  Co.  Quarries,  9  Pa.  Dist.  557; 
Bell  V.  Philadelphia  Binding,  etc.,  Co.,  10 
Pa.   Super.   Ct.  38;  Martin  v.  Throck- 


6.  Westcott  V.  Patton,  10  Colo.  App.    morton,  15  Pa.  Super.  Ct.  632. 


544 ;  Moore  v.  Murray,  (Mont.  1904)  75 
Pac.  Rep.  515;  Boldt  v.  West  Point 
First  Nat.  Bank,  59  Neb.  283. 

Must  Be  Warranted  by  Admitted  Factg. 
—  Mills  V.  Hart,  24  Colo.  505. 


1033.  1.  Martin  v.  Throckmorton, 
15  Pa.  Super.  Ct.  632. 

2.  Arisona.  —  (joldwater  v.  Bowen, 
(Ariz.  1900)  62  Pac.  Rep.  691. 

Idaho.  —  Alspaugh  v.   Reid,   6  Idaho 


1031.     1.  Arisona.  —  Finley  v.Tuc-     223. 
son,    (Ariz.    1900)    60    Pac.   Rep.    872;         Iowa.  —  Parker   v.   Des    Moines    L. 
Goldwater  v.   Bowen,    (Ariz.    1900)    62     Assoc,  108  Iowa  117. 


Pac.  Rep.  691. 

California.  —  Hearst  v.  Hart,  1 28  Cal. 
327;  Butler  V.   Burt,   136  Cal.   xix,   68 


Kansas.  —  Fonts  v.   Pettigrew,   (Kan. 
1904)  74  Pac.  Rep.  1 107. 
Kentucky.  —  Trosper  v.  Collins,  74  S. 


Pac.    Rep.    973.      See    also    Frantz    v.     W.  Rep.  710,  25  Ky.  L.  Rep.  113. 


Harper,    130    Cal.   xviii,    62    Pac.    Rep. 
603. 

Colorado.  —  Harter  v.  Shull,  17  Colo. 
App.  162;  Rensberger  v.  Britton,  31 
Colo.  77* 


Minnesota.  —  Weicher  v.  Cargill,  82 
Minn.  265. 

Montana.  —  Bryant  v.  Davis,  22  Mont 
534;  Moore  v.  Murray,  (Mont.  1904)  7$ 
Pac.  Rep.  515. 
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1088.  See  note  i. 

(2)  On  Insufficient  Pleadings  of  Plaintiff.  —  See  notes 

3,4. 

1034.  See  notes  i,  2. 

c.  Judgment  for  Failure  to  Answer  or  Reply. 

—  See  note  4. 

103ff.  See  note  i. 


Hew  York,  —  Rosenberg  v.  Hyman, 
i.Supm.  Ct.  App.  T.)  84  N.  Y.  Supp. 
171. .  See  also  Burgess  v.  House,  49  N. 
Y.  App.  Div.  383,  holding  a  counter- 
claim not  to  be  an  admission  where  the 
answer  contained  a  general  denial. 

Oklahoma,  —  Noland  v.  Owens ,  1 3 
Okla.  408. 

United  States,  —  Custer  County  v. 
Western  Ranches,  97  Fed.  Rep.  483,  38 
C.  C.  A.  298. 

Anfwert  Hold  to  Balsa  Xatorlal  Istues 
—  In  an  action  against  principal  and 
surety  on  an  official  bond,  where  the 
separate  answer  of  the  suret.  denies  the 
execution  of  the  bond,  it  is  error  to  ren- 
der judgment  for  plaintitf  on  the  plead- 
ings.   Carlile  v.  People,  27  Colo.  116. 

iBOonsistaBt  Defense.  — Where,  after 
a  denial,  the  defendant  confesses  and 
avoids,  his  confession  will  be  taken  as 
true,  and  the  plaintiff  will  thereupon  be 
entitled  to  judgment  for  such  amount  as 
is  determined  by  the  pleadings.  Monett 
Bank  v.  Stone,  93  Mo.  App.  292.  But 
see  Bay  v,  Trusdell,  92  Mo.  App.  377, 
holding  that  non  est  factum  and  judg- 
ment are  not  inconsistent  pleas,  and 
that  an  answer  in  which  both  are  alleged 
does  not  entitle  the  plaintiff  to  judg- 
ment on  the  pleadings. 

Admlidon  of  Claim  in  Part. —Where  the 
answer  admits  only  part  of  plaintiffs 
demand,  and  the  reply  denies  the  cor- 
rectness of  the  itemized  account  of  the 
transactions  between  the  parties  set 
forth  in  the  answer,  and  shows  in  detail 
the  items,  as  the  plaintiff  claims  them, 
of  which  the  gross  sum  demanded  in  the 
complaint  is  made  up,  the  plaintiff  is 
not  entitled  to  judgment  on  the  plead- 
ings for  the  whole  amount  claimed,  the 
items  set  out  in  the  reply  being  dis- 
puted and  denied  by  operation  of  the 
statute.  Griffith  v.  Maxwell,  25  Wash. 
658. 

1033,  1.  Bryant  v.  Davis,  22  Mont. 
534,  holding  that  the  mere  fact  that  the 
verification  of  the  answer  is  defective 
will  not  support  a  motion  for  judgment 
for  the  plaintiff  on  the  pleadings. 


8.  Murray  V.  Southerland,  125  N.  Car. 

175. 

4.  Zirkle  v,  Jones,  129  Ala.  444; 
Weiss  V,  Binnian,  178  111.  241 ;  Hibberd 
V.  Trask,  160  Ind.  498;  Peterson  v. 
Ball,  121  Iowa  544;  Patterson  v.  Wade, 
(C.  C.  A.)  IIS  Fed.  Rep.  770;  McCoy 
V,  Jones,  61  Ohio  St.  119. 

1<K)4.  1.  Tessendorf  v.  Lasater,  9 
Kan.  App.  885,  61  Pac.  Rep.  328; 
Preston  v.  Price,  70  S.  W.  Rep.  623, 
24  Ky.  L.  Rep.  1090;  Boldt  v.  West 
Point  First  Nat.  Bank,  59  Neb.  283; 
Webster  v.  Hastings,  56  Neb.  669; 
Phipps  V,  Wilson,  125  N.  Car.  106; 
Hoshor  V,  Kautz,  19  Wash.  258;  Kim- 
ber  V.  Gunnell  Gold  Min.,  etc.,  Co.,  (C. 
C.  A.)  126  Fed.  Rep.  137. 

2.  Bourdette  v.  Sieward,  52  La.  Ann. 
1333;  Gee  V,  Pendas,  66  N.  Y.  App. 
Div.  566;  Hawkins  v.  Overstreet,  7 
Okla.  277, 

4.  Steinhauer  v,  Colmar,  1 1  Colo.  App. 
494;  Adamson  v.  Bergen,  15  Colo.  App. 
396;  Dudley  V,  White,  (Fla.  1902)  31 
So.  Rep.  830 ;  Chicago,  etc.,  R.  Co.  v, 
Bozarth,  91  III.  App.  68;  Campbell  v, 
Scott,  3  Indian  Ter.  462;  Merrill  v. 
Martin,  3  Indian  Ter.  571 ;  Ferguson  v, 
Hoshi,  25  Wash.  664. 

1035,  1.  Dunham  v,  Travis,  25 
Utah  65  [citing  11  Encyc.  of  Pl.  and 
pR.  1035]  ;  Trosper  v.  Collins,  74  S.  W. 
Rep.  710,  25  Ky.  L.  Rep.  113. 

Matter  Not  Constituting  CovnteroUlm. 
In  an  action  against  a  carrier  for  dam- 
age to  goods  shipped,  where  the  answer 
sets  up  a  specific  contract  of  affreight- 
ment, the  plaintiff's  failure  to  reply  only 
admits  the  execution  of  the  contract,  and 
not  the  construction  put  upon  it  by  the 
defendant,  and  the  defendant  is  not  en- 
titled to  judgment  on  the  pleadings. 
Bowring  v.  Wabash  R.  Co.,  90  Mo.  App. 

3^4* 

After  a  Deranrrtr  to  a  Bpeelal  Plea  Ii 
Overruled,  if  the  plaintiff  refuses  to  re- 
ply the  defendant  is  entitled  to  judg- 
ment without  regard  to  the  sufficiency 
of  the  plea.  Blankenship  v,  Owens, 
(Ala.  1900)  27  So.  Rep.  974.    See  also 
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1036.  d.  Judgment  ON  Frivolous  Pleadings— tO  ^»- 
erally.  —  See  note  i.  See  also  Sham  and  Frivolous  Pleadings. 

When  Oompliint  If  I]if«fi«Unt.  —  See  note  2. 

(2)  Test  oj  Frivolous  Pleading  —  in  G«Mnd.  —  Sec  note  3. 
10S7.  See  note  i. 

10S9.  VHtoImi  Only  la  Put.  —  See  notes  I,  2. 

(3)  Frivolousness  Must  Be  Manifest.  —  See  note  3. 

e.  Judgment  upon  Part  of  Claim  Admitted  — 

Whn  Fraptr.  —  See  note  4. 
1II41«  See  note  i. 

1948.  /.  Judgment  for  Want  of  Sufficient  Affidavit 
of  Defense —  in  otnerai.  —  See  note  i. 
Tttt  ef  SnflsU&oy.  —  See  note  3. 

Hendenon  v,  Maryland  Home  L.  Ins.  well  Co.,  108  L«.  125 ;  Hicks  v.  Sluvcft 

Co.,  90  Md  47<  65  N.  Y.  App.  DiT.  447 ;  Sharp  v.  Mar- 

1M6.     1.  Lee  v.  Jacob,   38   N.   Y.  ray,  31  Pittsb.  Leg.  J.  (Pa.)  301 ;  Grif- 

App.  Div.  531 ;  Soper  v.  St.  Regis  Paper  fith  v,  BiaxweU,  as  Wash.  658;  Fraaer 

Co.,  76  N.  Y.  App.  Div.  409;  Halliday  v.  £tiia  L.  Ins.  Ci^  114  Wis.  510. 

v.  Barber,  (Supm.  Ct.  App.  T.)  38  Misc.  Beooupment    by  Defendant.  —  Tbongh 

(N.  Y.)  1x6.  the    parties    to    an    action    may    have 

In  AstloB  Before  Jnlties  of  Pesos. —  agreed  that  in  respect  of  sales  of  mer* 

Aiken  v.  Hasldns,  (County  Ct)  27  Misc.  chandise  which  were  the  subject  of  the 

(N.  Y.)  629.  action  there  was  a  certain  sum  doe  to 

8.  McMoran  v,  Lange,  25  N.  Y.  App.  one  of  them,  a  refusal  to  enter  judgment 

DiT.  II.    Compare  Henriques  v.  Trow-  thereon  is  proper  where  the  court  finds 

bridge,  27  N.  Y.  App.  Div.  18.             '  that  the  other  was  entitled  to  damages 

8.  Galbraith    v.    Daily,    (Supm.    Ct.  for  the  negligence  of  the  one  to  whom 

Spec.  T.)  37  Misc.  (N.  Y.)   156;  Soper  such  balance  was  due.    Western  Union 

V.  St.  Regis  Paper  Co.,  76  N.  Y.  App.  Cold   Storage  Co.  v.  Winona   Produce 

Div.  409*  Co.,  197  111.  457' 

1<^7.     1.  Barrie  v,  Yofston,  3S  N.  IMl.     1.   Frey  v.  Fitzpatrick-Cfom- 

Y.  App.  Div.  404;    Bdsena  Coal  Min.  we»l  Co.,   108  La.  125;  Sharp  v,  Mnr* 

Q).  r.  Liberty  Dredging  Co.,  (N.  Y.  City  ra/,    31    Pittsb.    Leg.   J.    N.    S.    (Pa.) 

Ct.  Gen.  T.)  26  Misc.  (N.  Y.)  846;  An-  301. 

dreae  v.  Bandler,  (Supm.  Ct.  Spec.  T.)  1048»    1.   Hertz   v.    Sidle,    20    Pa. 

56    N.     Y.     Supp.    614 ;     Frorome    v.  Super.  Q.  88 ;  Kinney  v.  Harrison  Mfg., 

Schwoerer,  (N.  Y.  City  Ct.  Gen.  T.)  30  etc.,  Co.,  22  Pa.  Super.  Ct  601 ;  Fidelity, 


Misc.  (N.  Y.)  825 ;  Peacock,  etc.,  Co.  v.  etc.,  Co.  v.  U.  S.,  187  U.  S.  315, 

Williams,  no  Fed.  Rep.  915.  ing  20  App.  Cas.  (D.  C.)  376;  Ball  v. 

1069.    1.  Reese  v.  Walworth,  61  N.  Warrington,  87  Fed.  Rep.  695;  Tomp- 

Y.   App.   Div.   64;  Soper  v,   St   Regis  kins  v,  Craig,  102  Fed.  Rep.  69. 
Paper  Co.,  76  N.  Y.  App.  Div.  409;  Pea-        Jadgment  for  Part  of  Clsim  Admitted  ly 

cock,  etc.,   Co.   V.   Williams,    no   Fed.  Afldavit. — International      Contracting 

Rep.  915.^  Co.  V.  McNichol,  105  Fed.  Rep.  553. 

8.  Laurie  v.  Duer,  (Supm.  Ct  Spec        When  lapse  ef  Ttme  Has  Been  Seek  as 

T.)  30  Misc.  (N.  Y.)  154;  Reese  v.  Wal-  to  Bali?  a  PretnmplioB  ef  Payment,  the 

worth,  61  N.  Y.  App.  Div.  64.  rules  of  court  in  Pennsylvamia  do  not 

8.  Henriques  v.  Garson,  26  N.  Y.  App.  authorize    the  entry   of   judgment   for 

Div.  38;  Bedlow  v,  Stillwell,  45  N.  Y.  want  of  affidavit  of  defense.    Hitchcock 

App.  Div.  557 ;  Dancel  v.  Goodyear  Shoe  v.  Washburn,  9  Pa.  Dist.  272. 
Machinery  Co.,  67  N.  Y.  App.  Div.  498;        8.  First  Nat  Bank  v.  Day,  13  York 

Kirkbride  v.  Wilgus,  (Supm.  Ct  Spec.  Leg.  Rec.  (Pa.)  187;  Fidelity,  etc,  Co. 

T.)  37  Misc.  (N.  Y.)  519;  Halliday  v.  v.  U.  S.,  187  U.  S.  31S.  a0irmi9tg  JO  App. 

Barber,   (Supm.  Ct.  App.  T.)   38  Misc.  Cas.  (D.  C.)  376;  Susquehanna  F.  Ins. 

(N.  Y.)  116.  Co.  V.  Leib,  8  Del.  Co.  Rep.  (Pa.)  103, 

4.  National  Surety  Co.  v,  Arterbum,  14  York  Leg.  Rec  (Pa.)   86;  Sullivan 

no  Ky.  832;  Frey  v.  Fitzpatrick-Crom-  County  v,  Middendorf,  7  Pa.  Super.  Ct 
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1M4.  See  note  2. 

2.  Motion  for  Judgment  on  Pleadings  —  a.  Necessity 
FOR,  —  See  note  4. 
104<i«  See  note  i. 
1<M6.  b.  Effect  of  Motion.  —  See  notes  i,  2,  3. 

c.  Motion  Must  Be  Specific.  —  See  note  4. 
1<I47.  d.  Time  for  Motion.  —See  notes  i,  2. 

€.  Construction  of  Pleadings  on  Motion.  —  See 
note  3. 

/.  Amendment  of  Pleading  on  Motion  for  Judg- 
ment.  —  See  note  6. 

1048.  XTTT.  JuneiESHTS  OH  AwABDS  —  1.  Oonditione  Preoedent 
to  Entry  of  Judgment.  —  See  note  3. 

1II49.  2.  Awards  on  Which  Judgment  Kay  Be  Entered  — a. 
Award  under  Submission  in  Pais.  —  See  note  i. 

b.  Award  under  Submission  in  Pending  Suit.— 
See  note  5. 

71 ;  Swenk  v.  Erwin,  8  Del.  Co.  Rep.  Walliiiff  v.  Sown,  (Idaho  1903)  7<  Pm- 

(Pa.)  Z2J.  Rep.  960. 

1^44.    8.  Kinney  v.  Harrison  Mfg.,  Judgment   on    Denial    of    Motion.  -* 

etc.,  Co.,  2  J  Pa.  Super.  Ct.  6oi ;  Lengert  Where  the  plaintiff  refnaes  to  proceed 

V,  Chaninel,  305  Pa.  St.  280;  Hertz  v»  to  trial  after  his  motion  for  judgment 

Sidle,  20  Pa.  Super.  Ct.  88.  on  the  pleadings  is  denied,  and  elects 

4.  James   River   Nat.   Bank   v.    Pur-  to  sund  on  the  motion,  judgment  for 

chase,  9  N.  Dak.  280  [citing  1 1  Encyc.  the  defendant  is  proper.    Moore  v,  Mur- 

OP  Pl.  and  Pr.  1044,  and  holding  that  ray,  (Mont.  1904)  75  Pac.  Rep.  5x5. 

the  right  is  not  waived  by  failing  to  de-  3.  James    River   Nat.    Bank   r.    Pur- 

mur] ;  Steinhauer  v.  Colmar,    11   Colo,  chase,  9  N.  Dak.  280. 

App.  494.  4.  James    River   Nat.    Bank  v.    Pnr- 

1M5.  1.  HeoMsity.  —  Notice  of  chase,  9  N.  Dak.  280;  American  Hard- 
motion  for  judgment  for  the  plaintiff  is  wood  Lumber  Co.  v,  Nickey,  89  Mo. 
not  necessary  where  the  defendant  has  App.  270. 

failed  to  answer  after  his  demurrer  was  1M7«    1.   Kinne  v.  Jesse,  52  Neb. 

overruled,  and  there  is  no  question  of  606. 

damages  in  the  case.    Halley  v.  Inger-  After  8ottinK    Aside  Tndiet  —  Hurt 

soil,  14  S.  Dak.  7.  V.  Ford,  142  Mo.  283. 

tafieienev  of  Notice.  —  Notice  of  mo-  8.  Altar  Reply  to  DefaetiTO  Answer.  — 

tion  is  sufficient  when  based  "upon  the  Place  v.  Bleyl,  45  N.  Y.  App.  Div.  17, 

pleadings,  papers,  files,  and  records  in  holding  that  the  plaintiff  may  move  after 

said  action,  and  upon  the  ground  that  he  has  replied   to  an  alleged  counter- 

the  answer  on  file  herein  constitutes  no  claim ;  Soper  v.  St.  Regis  Paper  Co.,  76 

defense  to  the  cause  of  action,  or  any  N.  Y.  App.  Div.  409. 

portion    thereof,    stated    in    said    com-  8.  Butts  v.   Kingman,  62  Neb.   224; 

plaint."     Hearst  v.  Hart,  128  Cal.  327.  Connor  v.  Becker,  (>2  Neb.  856;  James 

1046.     1.  HolHs  V.  Nelms,  115  C^a.  River  Nat.  Bank  v.  Purchase,  9  N.  Dak. 

S;    Stromberg-Carlson    Tdlephone    Mfg.  280;  Morrison  f.  Warner,  197  Pa.  St. 

Co.  V,  Bisbee,  115  Ga.  346;  Wicker  v,  59    See   also   Mills  ir.   Hart,   24   Colo. 

Messinger,  12   Ohio  Cir.   Dec.  425,  22  505. 

Ohio  Ox.  Ct  71a.  6.  Bond  v.  Logan,  (Ry.  1900)   S5  S. 

Xotion  for  Jndirment  B^arehes  Seeord.  W.  Rep.  888. 

—  Susquehanna  F.  Ins.  Co.  v.  Leib,  14  1046.    8.   McLeod  v,  Graham,   132 

York  Leg.  Rec.  (Pa.)  86.  N.  Car.  473. 

8.  St.  Qair  v.  (>>nlon,   12  App.  Cas.  1M9.    1.  Brulay  v.   Brooks,    (Tesc 

CD.    C.>     161 ;     Western     Ranches    v.  Gv.  App.  1899)  50  S.  W.  Rep.  647. 

Cuatet  County,  8  Fed.  Rep.  577 ;  Daggs  0.  Corrigan  v.  Rockefeller,  67  Ohio 

V.  Phoenix  Nat.  Bank,  177  U.  S.  $49*'  St.  354. 
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14191.  4.  Time  of  Entry  of  Judgment  —  a.  Statutory  Provi- 
sions. —  See  note  5. 

b.  Consent  of  Parties.  —  See  note  6. 

14I93.  5.  Procednre  on   Entry   of  Judgment  —  a.  Notice  of 
Motion  or  Rule.—  See  notes  3, 4. 

lOffS.  g.  Manner  of  Entering  Judgment.  —  See  note  4. 

lllSff.  XI7.  JuBGUVTS  OH  Appsal  —  1.  In  General — a.  Ne- 
cessity OF  Decision.  —  See  note  5. 

14I90.  See  note  i. 

b.  Remand  Without  Decision.  —  See  note  2. 

14197.  d.  Change  in  Law  or  State  of  Facts.  —  See  notes 

2.3.4- 


IMl.  5.  Bruley  v.  Brooks,  (Tex. 
Civ.  App.  1899)  50  S.  W.  Rep.  647. 

e.  XAiried  Woaien. —  The  consent  of 
a  wife  to  the  entry  of  judgment  on  an 
award,  between  herself  and  her  husband, 
at  the  same  town  at  which  the  award  is 
filed  is  no  waiver  of  her  right  to  object 
that  the  judgment  was  prematurely  en- 
tered, where  the  agreement  of  submis- 
sion was  a  nullity  as  to  her.  Crouch  v. 
Crouch,  30  Tex.  Civ.  App.  288. 

1059.  8.  Turner  v,  Stewart,  51  W. 
Va.  493. 

4«  Shutt  V.  Hebebrand,  (Neb.  1901) 
95  N.  W.  Rep.  785. 

1M3,  4.  Gage  v.  Judson,  92  Fed. 
Rep.  545. 

1M6.  0.  State  V,  Grant  County, 
153  Ind.  302';  Topping  v,  Douglas,  (Iowa 
1903)  96  N.  W.  Rep.  X085 ;  State  v. 
Otero,  52  La.  Ann.  i ;  Matter  of  Strauss, 
157  N.  Y.  720;  Matter  of  Norton,  158 


Cummings,  27  Wash.  3x6;  Vanoe  County 
V,  Gill,  126  N.  Car.  86. 

Piiminal  of  Action  Pending  AppMl  on 
Points  Bsserrel.  —  Foote  v.  Smith,  8 
Wyo.  5X0. 

1056.  1.  Weaver  v.  Reddy,  135 
CaL  430;  Broward  v.  Bowden,  39  Fla. 
751;  Snell  V,  Welch,  28  Mont.  482; 
Davis  V.  Jasper,  1x9  Ga.  57. 

Bight  of  AppeUant  Ezpirad  Pwding 
AppesL — State  v,  Martin,  (Fla.  1902) 
32  So.  Rep.  926 ;  Davis  v,  Beyer,  (Iowa 
X904)  97  N.  W.  Rep.  xooa. 

Dflttrnotion  of  8ait)eet*iBatt«r  of  Sait. 
—  Southwestern  Tel.,  etc.,  Co.  tr.  Gal- 
veston County,  (Tex.  Civ.  App.  1900) 
59  S.  W.  Rep.  58^9. 

8.  Gibson  v.  Willdns,  no  Ga.  9.;: 
Moseley  v,  (Chicago,  etc.,  R.  Co.,  57  Neb. 
636 ;  Somraer  v.  Sommer,  87  N.  Y.  App. 
Div.  434 ;  Fischbeck  v.  Midenz,  1 19  Wis. 
2j.    Compare  Casey,  etc.,  Mfg.  Co.  r 


N.  Y.  130;  Horwitz  v.  Reinert,  (Supm.    Weatherly,    xoi    Tenn.   318;  Baiber  v. 


Ct.  App.  T.)  84  N.  Y.  Supp.  124;  Mat- 
ter of  Davies,  x68  N.  Y.  89;  McComb 
V,  Title  Guarantee,  etc.,  Co.,  70  N.  Y. 
App.  Div.  618;  Duquesne  v.  Cole,  7  Pa. 
Super.  Ct.  474;  Mann  v.  Bradford  Sav. 
Bank,  etc.,  (To.,  71  Vt  347- 

AoquiromMit  by  AppeUant  of  Snbfoot- 
ttatt«r  of  Controvorsy.  —  Zaccone  v.  Hal- 
verson,  92  111.  App.  (»ti, 

AoqiUtition  by  Baspoadent  of  Bnbiect. 
mftttor  of  Controversy.  —  Jacksonville 
Terminal  Co.  v.  State,  42  Fla.  383.  See 
also  Oudin,  etc..  Fire  Clay  Min.,  etc., 
Co.  V,  Conlan,  (Wash.  1904)  75  Pac. 
Rep.  798. 

ftattlemMit  Pending  Appeal.  —  Snell  v. 
Welch,  28  Mont.  48 j;  Travet  v.  Mc- 
Lees,  3'  Wash.  a58. 


Coit,  118  Fed.  Rep.  2T2,  55  C.  C.  A.  145. 

1M7.  8.  (Seraghty  v.  Randall, 
(Colo.  App.  1902)  70  Pac.  Rep.  767; 
Reese  v.  Damato,  (Fla.  1902)  33  So. 
Rep.  462;  Kash  v.  Coleman,  145  Mo. 
645;  Wm.  G.  Rogers  Co.  v.  Interna- 
tional Silver  Co.,  118  Fed.  Rep.  133,  55 
C.  C.  A.  83.  Compare  Baltimore,  etc, 
R.  Co.  V.  Wabash  R.  Co.,  28  Ind.  App. 
185 ;  Soale  v.  State,  23  Ind.  App.  8. 

8.  Matter  of  Stanford,  X26  Cal.  112; 
Burchett  v.  People,  197  111.  593; 
Ferry  v.  Ompbell,  no  Iowa  290;  Mis- 
souri Pac.  R.  Co.  V.  State,  60  Kan.  858. 
56  Pac.  Rep.  755  ;  Galveston,  etc,  R.  0>. 
V.  Jackson,  93  Tex.  262;  Griffis  v. 
Payne,  22  Tex.  Qv.  App.  519;  Dins- 
more  V.  Southern  Expresa  Co..  183  U. 


Expiration  of  Term  of  Ofleo  Ponding    S.  X15.    See  also  Simpson  v.  Stoddard 


Apptftl.  —  Lindsey  v.  Kerr,  (Iowa  1904) 
97  N.  W.  Rep.  1000;  King  v.  Til  ford, 
70  S.  W.  Rep.  1064,  24  Ky.  L.  Rep.  1270 ; 
Watkins  r.  Huff,  94  Tex.  631 ;  Sute  r. 


County,  X73  Mo.  421 ;  Hartmann  v. 
Hoffman,  76  N.  Y.  App.  Div.  449;  Uhl 
V.  Grissom,  12  Okla.  322.  Compare 
Omaha  Coal,  etc.,  Co.  v.  Sueaa,  54  Neb. 
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lOffS.  e.  Death    of    Party    After    Submission.  —  See 
note  I. 

g.  Rendering  Final  Judgment  ~  (i)  In  GeturaL  — 
See  note  4. 

lOffO.  See  note  i. 

/'.  Leave  to  Apply  to  Trial  Court  for  Relief. 

—  See  note  3. 

1060.  /.  Grant  of  Affirmative  Relief  to  Appellee  — 

(i)  In  General.  —  See  notes  2,  4. 


379;  McCullough  V.  Virginia,  172  U.  S. 
102. 

It  Is  the  Bole  in  Virginia  that  a  writ 
of  error  in  the  Supreme  Court  of  Ap- 
peals must  be  disposed  of  in  accordance 
with  the  law  as  it  existed  at  the  time 
of  the  rendition  of  the  judgment  com- 
plained of.  Metropolitan  L.  Ins.  Co.  v. 
Rutherford,  (Va.  1900)  35  S.  E.  Rep. 
719;  Wilson  V.  Hundley,  96  Va.  96; 
Anderson  v.  Hygeia  Hotel  Co.,  92  Va. 

687. 

8Utnt«  ProTiding  for  Physical  Exami- 
nation. —  A  judgment  against  the  de- 
fendant in  an  action  for  personal  in- 
juries in  which  the  trial  court  refused 
to  compel  the  plaintiff  to  submit  to  a 
physical  examination  will  not  be  re- 
versed in  order  to  enable  the  defendant 
to  procure  such  examination  under  a 
statute  passed  since  the  judgment  was 
rendered.  Cole  v.  Fall  Brook  Coal  Co., 
159  N.  Y.  59. 

ttatatM  Aifeeting  Jurisdiction  of  Court. 
—  Where  the  appellate  court  had  juris- 
diction of  the  amount  in  controversy  at 
the  time  when  the  appeal  was  granted, 
the  appeal  will  not  be  dismissed  because 
of  a  change  in  the  law  fixing  the  juris- 
dictional amount.  Mobile,  etc.,  R.  Co. 
V,  Stanley,   (Ky.   1900)   54  S.  W.  Rep. 

843. 

1M7.  4.  Bapeal  of  Statute  ImT)osiTisr 
Penalty.— Ball  v.  Tolman,  135  Cal.  375. 

IwH.  1.  Ede  V.  Cuneo,  (Cal.  1898) 
55  Pac.  Rep.  772;  Willard  r.  Albertson, 
23  Ind.  App.  164;  Tallman  v.  Wallack, 
(N.  J.  1896)  41  Atl.  Rep.  ^^^ ;  Cole  v. 


Re  Plunkett,  33  Oregon  414;  Willotigh- 
by  r,  Townsend,  93  Tex.  80;  Security 
Sav.  Soc.  V.  Cohalan,  31  Wash.  266. 

On  Agreed. Facta.  —  Northern  Pac  R. 
Co.  V,  Miller,  20  Wash.  21. 

After  Repeated  Trials  Below.  — Swift 
V.  l^clnemy,  90  111.  App.  294. 

On  Decision  of  Intermediate  AppellaU 
Court.  —  Gulf,  etc.,  R.  Co.  r.  Texas,  etc., 
R.  Co.,  93  Tex.  482. 

Dismisial  of  Action  on  Afflrmanee. — 
Prater  r.  Tennessee  Producers'  Marble 
Co.,  105  Tenn.  496. 

Giving  Effect  to  Settlement  Pending 
Appeal.  —  St.  Charles  St.  R.  Co.  v. 
Board  of  Assessors,  51  La.  Ann.  459; 
Riley  Bros.  Co.  v,  Melia,  (Neb.  1902) 
92  N.  W.  Rep.  913. 

1059,  I.  Nolan  v,  Montana  Cent. 
R.  Co.,  25  Mont.  107. 

Verdict  on  Special  Qneetlons.  —  The 
appellate  court  will  not  render  final 
judgment  where,  in  the  court  below,  the 
decision  upon  a  motion  for  nonsuit  or 
divided  verdict  has  betfn  reserved  and 
the  verdict  of  the  jury  taken  upon  spe- 
cial questions,  which  verdict  of  the  jury 
has  been  included  in  the  record  on  ap- 
peal after  the  decision  on  the  motions 
reserved.  Sullivan  v.  Metropolitan  St. 
R.  Co.,  37  N.  Y.  App.  Div.  491 ;  Roose- 
velt V,  Nusbaum,  75  N.  Y.  App.  Div. 
117. 

3.  Wisconsin  M.  &  F.  Int.  Co.  Bank 
V.  Mann,  zoo  Wis.  596. 

Amendment  of  Pleadings.  —  An  er- 
roneous judgment  sustaining  a  demurrer 
to   the  complaint  will  be  reversed,  a1- 


Alexander,  i  Ohio  Cir.  Dec.  327;  Hocks  though  the  complaint  is  demurrable  on 

V.  Sprangers,  113  Wis.  123;  Louisville,  another    ground    not    assigned,    where 

etc.,  R.  Co.  r.  Behlmer,  175  U.  S.  648.  the    later    defect    may    be    cured    by 

In  Vebraska,  However,  it  has  been  held  amendment,  and  the  plaintifT  max  there* 


that  a  formal  judgment  entered  on  ap- 
pearance of  the  attorneys  of  the  defend- 
ant in  error  is  void  v/hen  the  party  had 
died  before  such  appearance.  Ritchey 
V.  Seeley,  (Neb.  1903)  94  N.  W.  Rep. 

97  J. 
4.  Good  V.  Lasher,  99  111.  App.  653; 


upon  apply  to  the  trial  court  for  leave 
to  amend.  Van  Doren  v.  Pennsylvania 
R.  Co.,  .93  Fed.  Rep.  260  35  C.  C.  A. 
282. 

1060.  2.  California.  —  National 
City  Bank  v.  Johneton,  (Cal.  1900)  60 
Pac.  Rep.  77^« 


Supp.  PI.  &  Pr.— 59 
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1000.  (2)  On  Appeals  in  Chancery.  —  See  note  5. 

j\  Relief  Between  Co-appellees.  —  See  note  6. 
1061.  2.  Entry,  Form,  and  Amendment  of  Judgment — a.  Entry 
OF  Judgment.  —  See  note  i. 

b.  Form    of   Judgment  — (i)   On  Affirmance  —  in 
etntnl.  —  See  note  2. 

1069.  {%)  On  Reversal.  —  See  note  4. 

1063.  (4)  Conclusions  and  Findings  of  Fact.  —  See  notes  i,  2. 


Iowa*  —  McWhirter  v.  Crawford,  104 
Iowa  550;  Heath  v.  Halfhill,  io6  Iowa 
131;  Brown  v.  Ward,  no  Iowa  123; 
Matthes  v.  Imperial  Ace.  Assoc.,  no 
Iowa  22a. 

Kentucky.  —  Louisville  Banking  Co. 
V.  Asher,  65  S.  W.  Rep.  831,  23  Ky.  L. 
Rep.  z66i. 

Louisiana.  —  Drews  v,  Williams,  50 
La.  Ann.  579. 

New  York.  —  Adler  v.  Schaumberger, 
(Supm.  Ct.  App.  T.)  84  N.  Y.  Supp. 
235. 

Texas.  —  Qawson  v.  Williams,  27 
Tcjc  Civ.  App.  130;  Groos  v,  Brewster, 
(Tex.  Civ.  App.  1903)  78  S.  W.  Rep. 
359;  Eddy  V.  Bosley,  (Tex.  Civ.  App. 
1903)  78  S.  W.  Rep.  565. 

fVashington.  —  Whiting  v.  Doughton, 
31  Wash.  327;  Phillips  v.  Reynolds,  20 
Wash.  374, 

United  States.  —  Muskogee  Nat.  Tele- 
phone Co.  V.  Hall,  118  Fed.  Rep.  382, 
55  C.  C.  A.  208. 


1061.  1.  Trenton  Potteries  Co.  v. 
Smith,  (Supm.  Ct.  App.  T.)  26  Miac 
(N.  Y.)  822. 

8.  Ex  p.  Steen,  59  S.  Car.  lao. 

1063.  4.  Apptal  from  JudgV'Uit  Twto 
Entered. —  Where  only  one  final  judg- 
ment was  rendered  below,  but  there 
were  two  journal  entries  thereof  under 
different  titles,  the  second  being  made  to 
correct  an  inadvertent  error  in  the  first, 
but  without  ordering  its  cancellation, 
and  appeals  are  taken  from  both,  on  re- 
versal, in  order  to  clear  the  record,  the 
judgment  appealed  from  will  be  reversed 
on  each  appeal.  State  v.  Denham,  30 
Wash.  643. 

1063.  1.  Conelnaione  of  Aiet  — 
Texas  Tram,  etc.,  Co.  v.  Gwin,  (Tex. 
Civ.  App.  1902)  68  S.  W.  Rep.  721. 

The  conclusions  of  fact  are  required 
in  cases  where  the  jurisdiction  is  final. 
Lutcher  v.  Stoddard,  (Tex.  Gv.  App. 
1900)  56  S.  W.  Rep.  608. 

When  Finding  of  Jnxy  Axe  Conflicting. 


1060.    4.  Cole  V.  Armour,  154  Mo.     — Where  the  jury's  answers  to  special 


333;  Osborne  v.  Boswell,  (Tenn.  Ch. 
1900)  61  S.  W.  Kep.  96;  Pickett  f.  Gore, 
(Tenn.  Ch.  1900)  58  S.  W.  Rep.  402. 

Reapportionment  of  Coiti.  —  The  ap- 
pellate court,  on  reversing  a  judgment, 
may  direct  such  reapportionment  of 
costs  in  the  appellee's  favor  as  seems 
necessary  to  avoid  manifest  injustice, 
even  though  the  appellee  did  not  prose- 
cute a  cross-appeal.  Louisville  Banking 
Cx).  V.  Asher,  65  S.  W.  Rep.  831,  23  Ky. 
L.  Rep.  1661. 

ParUei  Aiiigning  Error.  — Where  a 
party  who  failed  to  appeal  appears  in 
the  appellate  court  and  assigns  error, 
he  thereby  unites  in  the  appeal,  and  his 
case  will  be  considered  as  if  he  had  ap- 
pealed. U.  S.  Blowpipe  Co.  v.  Spencer, 
46  W.  Va.  590;  Bowlby  v.  De  Wit,  47 
W.  Va.-  323. 

5.  Osborne  v.  Boswell,  (Tenn.  Ck. 
1900)  61  S.  W.  Rep.  96. 

6.  Hottinger  v.  Hottinger,  49  La.  Ann. 


issues  are  conflicting,  the  appellate  court 
will  not  attempt  to  reconcile  them  by  a 
finding  of  its  own  where  it  has  decided 
against  the  contention  of  the  appellant. 
Kirkpatrick  v.  Tarlton,  29  Tex.  Qv. 
App.  276. 

2.  W.  H.  Purcell  (>>.  v.  Sage,  189  111. 
79;  Treat  v.  Merchants'  L.  Assoc,  198 
ill.  431,  reversing  98  111.  App.  59; 
Hogan  V.  Chicago,  etc.,  R.  Co.,*  202  IlL 
206 ;  Martin  v.  Martin,  202  111.  382 ; 
Neyland  v.  Ward,  22  Tex.  Civ.  App.  369 ; 
Rice  V.  Ward,  (Tex.  Civ.  App.  1900)  55 
S.  W.  Rep.  348 ;  Maney  v.  Eyres,  (Tex. 
Civ.  App.  1903)  77  S.  W.  Rep.  969. 

mtimate  Facts  and  not  conclusions  of 
law  are' required.  Green  v.  Stevenson, 
CTenn.  Ch.  1899)  54  S.  W.  Rep.  loii; 
Martin  v.  Martin,  202  111.  382;  Hogan 
V.  Chicago,  168  111.  551 ;  Pease  v.  Ditto, 
185  111.  3x7. 

Manner  of  Betting  Ont  Undine  —  Onln- 
ion  Cannot  Be  Referred  to.  —  W.  W.  Kim- 


1633  ;    Trouilly's    Succession,    52    La.    ball  Co.  v.  Cruikahank,  fo  HI.  App.  3. 
Ann.  276;  Schwartz  v.  Rosetta  Gravel        Contents    of    Written    Instmment.  — 
Pav.,  etc.,  Co.,  izo  La.  619.  The  appellftte  court  te  not  reQuirad  to 
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1064.  c.  Amendment  OF  Judgment  — (i)  Power  to  Anund. 

—  See  note  i. 

106ff«  See  notes  i,  2 

(2)  Titne  of  Amendment.  —  See  note  4. 

S.  Affirmance  —  a.  Error  Not  Shown.  —  See  note  5. 

b.  Failure  to  Prosecute   or   Perfect  Appeal. 

—  See  note  6. 


state,  in  its  findings  of  fact,  the  contents 
of  written  instruments  as  to  which  there 
is  no  conflict.  Rountree  r.  Thompson, 
30  Tex.  Civ.  App.  595.  See  also  Stew- 
art V.  Robbins,  27  Tex.  Civ.  App.  188; 
Scott  V,  Farmers',  etc.  Nat.  Bank,  (Tex. 
Civ.  App.  1902)  67  S.  W.  Rep.  343. 

Hot  lUqnlred  on  Afflrmanoe.  —  Where 
the  appellate  court  affirms  the  judgment 
of  the  court  below,  findings  of  fact  are 
not  required,  and  an  opinion  has  not  the 
effect  of  such  findings.  Martin  v,  Chi- 
cago, etc.,  R.  Co.,  194  111.  138. 

In  Ntw  York  it  is  held  that  the  appel- 
late division  of  the  Supreme  Court  is 
without  authority  to  modify  a  judgment 
and  incorporate  therein  its  findings  of 
fact  and  conclusions  of  law,  even  though 
it  be  a  case  in  which  findings  of  fact 
should  have  been  made  by  the  trial 
court.  Cutter  v.  Gudebrod  Bros.  Co., 
168  N.  Y.  512. 

1064.'  1.  James  v.  Western  North 
Carolina  R.  Co.,  123  N.  Car.  299;  Board 
of  Education  v.  Henderson,  127  N.  Car. 
8;  Elizabeth  v.  American  Nicholson 
Pavement  Co.,  131  U.  S.  (Appendix) 
cxlviii. 

1065.  1.  Ohio  Valley  R.  Co.  v. 
Lander,  (Ky.  1898)  48  S.  W.  Rep.  145 ; 
Barksdale  v.  Ward,  (Tenn.  Ch.  1900)  58 
S.  W.  Rep.  880;  Cotton  v.  Rand,  93 
Tex.  7. 


a  demurrer  to  the  complaint  be  over- 
ruled, its  judgment  will  not  be  amended 
by  adding  a  direction  that  the  respond- 
ent be  allowed  to  answer,  as  such  leave 
may  be  had  on  application  to  the  court 
below  without  such  direction.  Ashton 
V.  Heydenfeldt,  (Cal.  1899)  56  Pac.  Rep. 
103X. 

4.  Ooper  V.  Portner  Brewing  Co.,  1 13 
Ga.  X ;  Roanoke  St.  R.  Co.  v.  Hicks, 
(Va.  1899)  32  S.  £.  Rep.  790;  Jourol- 
man  v.  East  Tennessee  Land  Co.,  85 
Fed.  Rep.  251,  56  U.  S.  App.  155;  Min- 
nesota Tribune  Co.  v.  Associated  Press, 
84  Fed.  Rep.  921,  56  U.  S.  App.  52. 

Contra.  —  In  Elizabeth  v,  American 
Nicholson  Pavement  Co.,  131  U.  S.  (Ap- 
pendix cxlviii),  Bradley,  J.,  said:  "We 
have  no  doubt  of  our  power  at  any  time 
to  amend  a  decree  which  has,  by  inad- 
vertence or  mistake,  been  entered  in  a 
different  form  from  that  in  which  we 
intended  it.'* 

5.  Hodge  V,  Till,  115  Ga.  457;  Brin- 
son  V,  Reid,  107  Ga.  250;  McCrea  v. 
McGrew,  (Idaho.  1903)  75  Pac.  Rep.  67; 
State  V.  Merriam,  159  Mo.  655;  Mis- 
souri Coal,  etc.,  Co.  v,  Ladd.  160  Mo. 
435;  McCormick  v.  Carey,  (Neb.  1901) 
95  N.  W.  Rep.  364;  Johnson  v.  Thomp- 
son, 56  Neb.  552 ;  McGraw  v.  Roller,  47 
W.  Va.  650. 

6.  Kentucky.  —  Louisville,  etc.,  R.  Co. 


IxoeptUmt  l^thdrawn  Before  BarerMl.    v,  Schmidt,  104  Ky.  599 ;  Wyatt  v.  Ryan, 


—  Where,  after  a  decree  in  favor  of 
some  of  the  defendants  has  been  re- 
versed, it  is  brought  to  the  attention  of 
the  court  that  the  exceptions  to  that 
part  of  the  decree  were  withdrawn, 
judgment    will    be    amended    so    as    to 


65  S.  W.  Rep.  129;  23  Ky.  L.  Rep.  1457. 
Missouri,  —  Alexander  v.  Wilson, 
(Mo.  App.  1902)  69  S.  W.  Rep.  602; 
Mattenlee  v.  Mattenlee,  (Mo.  App. 
1903)  74  S.  W.  Rep.  889;  Sublette  v, 
St.  Louis,  etc.,  R.  Co.,  76  Mo.  App.  480 ; 


affirm  the  decree  as  to  them.     Efird  V.    Kain  v.  Tuohy,  80  Mo.  App.  350. 


Piedmont  Land  Imp.,  etc.,  Co.,  55  S. 
Car.  78. 

9.  Adding  Tormal  Jadgment. — A  judg- 
ment of  reversal  which  denies  a  new 
trial  because  the  evidence  showed  no 
cause  of  action  may  be  amended  by  add- 
ing a  formal  judgment  for  the  defend- 
ant. Nugent  V,  Philadelphia  Traction 
Co.,  183  ?«•  St.  142. 

TrnneoMNUT  IMraotiont.  —  Where  on 
reversal  the  Supreme  (jourt  directs  that 


Nebraska.  —  Darr  r.  Berquist,  63  Neb. 

7x3. 

New  York,  —  Barkley  v.  New  York 
Cent.,  etc.,  R.  Co.,  35  N.  Y.  App.  Div. 
228. 

Texas.  —  Hansen  v.  Yturria,  (Tex. 
Civ.  App.  1898)  48  S.  W.  Rep.  795. 
Compare  Willis  v.  Sims,  (Tex.  Civ.  App. 
1900)  57  S.  W.  Rep.  325. 

IVisconsin.  —  Perkins  v.  Jacobs,  99 
Wis.  409. 
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1066.  See  notes  i,  2. 

d.  Reversal  Ineffectual  or  Not  Beneficial. — 

See  note  3. 

1067.  e.  Consent  to  Affirmance.  —  See  note  i. 

/.  Without  Prejudice  to  Subsequent  Proceed- 
ings. —  See  note  2. 

g.  Directing  Further  Proceedings.  —  See  note  3. 

h.  Judgment  Absolute  Pursuant  to  Stipula- 
tion. —  See  note  4. 

1068.  4.  ModificatLon— ^.  PowertoModify.— See  notes  1,2. 
1660,  b.  Particular  Modifications  —  Form  of  Entry  «f  j«dg- 

amt.  —  See  note  i. 

Clcrloal  Erron  or  lEiitakoi.  —  See  note  2. 


Jvdgmont  on  Agrood  Faeto.  —  Hew- 
lett V.  Erie,  79  Mo.  App.  656;  Jackson 
V.  West*  22  Tex.  Civ.  App.  483. 

Jndgmont  on  I>omnrrer  to  Pleu.  — 
Triple  Link  Mut.  Indemnity  Assoc,  v. 
Froebe,  90  111.  App.  399. 

Amonnt  of  Danis^os. —  Brownell  Im- 
provement Co.  V.  Critchficld,  197  III.  61 ; 


125  N.  Car.  175;  Beam  v.  Bridgers,  zii 
N.  Car.  269;  Lockhart  v.  Leeds,  (N. 
Mex.  1904)  76  Pac.  Rep.  312;  Fidelity 
Ins.  Trust,  etc.,  Co.  v.  McClain,  178  U. 
S.  113. 

3*  Brown  v.  Bowman,  119  Ga.  153; 
Davidson  v.  Story,  106  Ga.  799;  Phil- 
lips V,  Wait,   105  Ga.  848;  McLeod  v. 


Stillman  v.  Lefferts,  (Iowa  1900)  82  N.     Lloyd,  43  Oregon  260;  Thomas  v.  Mor- 


W.  Rep.  491. 


rison,  92  Tex.  329 ;  Post  v.  Spokane,  28 


Amount    Awarded   on    Foroclomre   of    Wash.  701 ;  Gose  v.  Blalock,  21  Wash. 


lion. —  Frohlich  v,  Carroll,   127   Mich. 
561,  8  Detroit  Leg.  N.  458. 

Charge  of  Oourt.  —  Lord  Electric  Co. 
v.  Morrill,  178  Mass.  304. 


75.    Compare  Schilling  v,  Darmody,  102 
Tenn.  439. 

4.  China,   etc..    Bank  v,    Morse,    168 
N.  Y.  458;  Freel  v.  Queens  County,  154 


1066«     1.  Parks  v.  Norman,  108  Ga.     N.  Y.  661. 
373 ;  CapiUl  Nat.  Bank  v.  Reid,  154  lQ<i-        IMS.    1.  Death  of  Fartr  After  8iib- 
54;  Maury  v,  Keller,   (Tex.  Civ.  App.    misilon. — The  power  of  the  appellate 


1898)  53  S.  W.  Rep.  59. 


court    to     reduce,    on     rehearing,    the 


9,  Thoms   V.    Sullivan,   79   Mo.   App.  amount  of  a  recovery  which  it  regards 

384 ;  Hood  V.  Marshall,  69  N.  H.  605 ;  as  excessive  is  not  affected  by  the  death 

San  Antonio,  etc.,  R.  Co.  v»  Ray,  19  Tex.  of  the  defendant  after  the  judgment  has 

Civ.   App.    416;     Filhol  v,   Leon,    etc.,  been    reversed    without    providing    for 

Blum  Land  Co.,  19  Tex.  Civ.  App.  688;  such   reduction.      Hocks  v.   Sprangers, 


Post  V.  Spokane,  28  Wash.  701. 

8.  Modoc   County   v.    Madden,    (Cal. 
1898)  53  Pac.  Rep.  268 ;  Glover  v,  Clark, 


113  Wis.  123. 

8.  Ross  V.  Fickling,  11  App.  Cas.  (D. 
C.)  442;  Bee  Pub.  Co.  v.  World  Pub. 


100  111.  App.   176;  Chicago  v.  Jackson,     Co.,  59  Neb.  713;  Gamer  v.  Van  Pat- 
196  111.  496 ;  Mclnnis  v.  Pace,  78  Miss,     ten,  ao  Utah  342. 


550;     State  V.   Harrison,   173   Mo.   19; 
Forst  V.  Rothe,  (Tex.  Civ.  App.  1902) 


Offer  to  Xodifjr.  ^-Judgment  may  be 
modified  on  the  respondent's  motion  by 


66  S.  W.  Rep.  575 ;  GrifEs  v,  Payne,  22  striking  out  a  part  of  the  recovery  held 
Tex.  Civ.  App.  519;  Galveston,  etc.,  R.  to  be  erroneous,  his  motion  being  in 
Co.  V,  Jackson,  93  Tex.  2^2 ;  Peters  v.  effect  a  relinquishment  and  waiver  ot  so 
Malin,  1 1 1  Fed.  Rep.  244 ;  U.  S.  v,  much  of  his  recovery.  Ferine  v,  Lewis, 
Price  Trading  Co.,  109  Fed.  Rep.  239,  128  Cal.  236;  Fox  v.  Hale,  etc.  Silver 
48  C.  C.  A.  331 ;  Dinsmore  v.  Southern  Min.  Co.,  122  Cal.  219. 
Express  Co.,  183  U.  S.  115. 

1067.  I.  Page  v.  Southern  Bell 
Telephone,  etc.,  Co.,  40  Fla.<  425; 
State  V,  Schi\artz  Foundry  Co.,  xo8  La. 

35- 
8.  Reese  v,   Damato,   (Fla.   1902)   33 


1069.  1.  Southworth  v.  People,  183 
111.  621 ;  Canton  v.  Dewey,  71  III.  App. 
346;  Little  V.  Gallus,  39  N.  Y.  App. 
Div.  646.  Compare  Ingwaldson  v. 
Skrivseth,  8  N.  Dak.  544. 

2.  Johnson  v.  Fluetsch,  176  Mo.  452; 


So.  Rep.  462;     Murray  v.  Southerland,     Hopper  v.  Hickam,  169  Mo.  166;  Herry 
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10B9.  Error  in  Mathtnifttioal  CompaUtioB.  —  See  note  3, 
Error  in  Tuation  of  Costs.  —  See  note  4. 
Error  Apparent  of  Booord.  —  See  note  5. 

1070.  Striking  Out  ExcossiTO  Attorney's  Fee.  —  See  note  2* 
Erroneous  Disallowance  of  Credit.  —  See  note  4. 
Judgment  of  Vonsnit  or  Dismissal.  —  See  note  5. 
Inoreasing  Amount  of  BeooTory.  —  See  note  8. 
Beoord  Xust  Contain  Data.  —  See  note  9. 

1071.  Bendering  Judgment  Which  Lower  Court  Should  Have  Bendored.  — 
See  note  i. 


V.  Benoit,  (Tex.  Civ.  App.  1902)   70  S. 
W.  Rep.  359. 

1069.  8.  Wadsworth  v.  Montgom- 
ery First  Nat.  Bank,  124  Ala.  440;  Wil- 
kinson V.  Bertock,  1 1 1  Ga.  440 ;  Leavitt 
V,  Bell,  59  Neb.  595;  Reade  v.  Street, 
122  N.  Car.  301 ;  Hasbrouck  v,  Marks, 
170  N.  Y.  594,  affirming  58  N.  Y.  App. 
Div.  33 ;  Hamilton  v.  Baltimore,  etc., 
R.  Co.,  9  Ohio  Dec.  724,  7  Ohio  N.  P. 
566 ;  Mckenzie  v.  SifFord,  52  S.  Car.  270. 

4.  Guttery  v.  Boshell,  132  Ala.  596; 
Ingwaldson  v,  Skrivseth,  8  N.  Dak.  544; 
McFadden  tr.  Swinerton,  36  Oregon 
336;  Graham  v.  Citizens'  Nat.  Bank,  45 
W.  Va.  701. 

5.  Stickney  r.  Hanraham,  7  Idaho 
424;  Messer  v,  Hutkoff,  (Supm.  Ct. 
App.  T.)  32  Misc.  (N.  Y.)  728;  Master- 
son  v.  Young,  (Tex.  Civ.  App.  1899) 
48  S.  W.  Rep.  1109. 

1070*  2.  Cramer  r.  Huff,  114  Ga. 
981 ;  Trester  v.  Pike,  60  Neb.  510. 

4.  Oil  School  Tp.  v.  Marting,  zy  Ind. 
App.  525 ;  Menz  v.  Beebe,  102  Wis.  342. 

5.  Solomon  v.  Gardiner,  50  La.  Ann. 
1293;  Peggo  r.  Dinan,  yz  N.  Y.  App. 
Div.  434;  Johnson  v.  Lord,  35  N.  Y. 
App.  Div.  325 ;  Arnold  v.  Rothschild's 
Sons  Co.,  23  N.  Y.  App.  Div.  221.  See 
also  Potts  V.  Harmer,  19  Pa.  Super  Ct. 
252.  Contra,  Brooks  v.  Stephens,  100 
N.  Car.  297;  Murray  v.  Southerland, 
125  N.  Car.  175,  holding  that  the  remedy 
is  by  motion  in  the  court  below. 

8.  Jager  v.  New  York,  75  N.  Y.  App. 
Div.  258;  Ayvard  v.  Powers,  (Supm. 
Ct.  App.  T.)  25  Misc.  (N.  Y.)  476; 
Brauerr.  Portland,  35  Oregon  471 ;  San 
Antonio,  etc.,  R.  Co.  v.  Addison,  96  Tex. 
61.  Compare  Bryson  v.  McCone,  (Cal. 
1898)  53  Pac.  Rep.  639- 

In  Louisiana  the  Supreme  Court  ex- 
ercises its  discretion  in  increasing  the 
sums  awarded  as  damages  in  view  of  the 
facts  of  particular  cases.  Rice  v.  Cres- 
cent City  R.  Co.,  51  La.  Ann.  108;  Vin- 
cent V,  Frelich,  50  La.  Ann.  378. 


9.  Arisona.  —  Miller  v.  Douglas, 
(Ariz.  1900)  60  Pac.  Rep.  722. 

Massachusetts,  —  Jackson  v.  Brock- 
ton, 182  Mass.  26. 

Missouri,  —  Kennedy  v.  Portman,  97 
Mo.  App.  253. 

New  Jersey,  —  Robbins  v.  North  Jer- 
sey St.  R.  Co.,  (N.  J.  1904)  57  Atl.  Rep. 
262. 

New  York,  —  Numan  v.  Wolf,  73  N. 
Y.  App.  Div.  38;  Nicoll  v,  Lloyd, 
(Supm.  Ct.  App.  T.)  26  Misc.  (N.  Y.) 

799- 

Oregon,  —  Mace  v.  Mace,  40  Oregon 
586. 

Pennsylvania,  —  Waters  v,  Atlantic 
Refining  Co.,  24  Pa.  Co.  Ct.  351,  9  Pa. 
Dist.  473. 

Texas.  —  Jackson  v,  Jemigan,  (Tex. 
Civ.  App.  1903)  77  S.  W.  Rep.  271. 

IVisconsin,  —  Kriz  v,  Peege,  Z19  Wis. 
105. 

Conforming  Judgment  to  Admission.  — 
In  BlackwelT  v.  Hatch,  13  Okla.  169,  it 
was  held  that  where  a  party  admits  in 
his  brief  that  a  judgment  appealed  from 
is  incorrect,  the  court  will  modify  the 
judgment  to  conform  to  the  admission. 

1071.  1.  California,  —  Kerry  v. 
Pacific  Marine  Supply  Co.,  (Cal.  1898) 
54  Pac.  Rep.  262. 

Georgia.  —  Western,  r'^.,  R.  Co.  v. 
Calhoun,  104  Ga.  384. 

Idaho.  —  Stickney  v,  Hanrahan,  7 
Idaho  424. 

Illinois.  —  Norton  v,  Nadebok,  9a  111. 
App.  541 ;  Peterson  v,  Randall,  70  111. 
App.  484. 

Missouri.  — Vl.  W.  Kimball  Co.  v. 
Deaton,  102  Mo.  App.  45 ;  Bohm  v. 
Stivers,  81  Mo.  App.  236. 

Nebraska,  —  Riley  Bros.  Co.  v,  Melia, 
(Neb.  1902)  92  N.  W.  Rep.  913. 

New  York,  —  Mullin  v,  Langley^ 
(Supm.  Ct.  App.  T.)  37  Misc.  (N.  Y.) 
789;  Helgers  v,  Staten  Island  Midland 
R.  (To.,  69  N.  Y.  App.  Div.  570 ;  Cox  v. 
Island  Min.  Co.,  65  N.  Y.   App.   Div. 
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OR  Errors.  —  See  note  i. 

b.  Error  as  to  GROUNps  of  Decision.  —  See  note  2. 


508 ;  Farrdl  v,  Manhattan  R.  Co.,  43  N. 
Y.  App.  Div.  143 ;  Reynolds  v.  £tna  L. 
Int.  Co.,  160  N.  Y.  63  s ;  Freel  v.  Queens 
County,  154  N.  Y.  661. 

Oklahoma.  —  Marrinan  v.  Knight,  7 
Okla.  419. 

Pennsylvania.  —  Cox  v.  Burdett,  33 
Pa.  Super.  Ct.  346;  Rodgers  v.  Black, 
15  Pa.  Super.  Ct.  498. 

South  Carolina.  —  Toole  v.  Johnson, 
61  S.  Car.  34. 

Tennessee.  —  Nighbert  v.  Homsby, 
100  Tenn.  82. 

Texas.  —  Jackson  v.  Jemigan,  (Tex. 
Civ.  App.  1903)  77  S.  W.  Rep.  271 ; 
Long  V.  Long,  29  Tex.  Civ.  App.  536; 
Aldridge  v.  Pardee,  24  Tex.  Civ.  App. 
254 ;  Coverdill  v.  Seymour,  (Tex.  1900) 
57  S.  W.  Rep.  635 ;  Park  v.  Johnson,  23 
Tex.  Civ.  App.  46. 

Wisconsin.  —  Menz  v.  Beebe,  X02 
Wis.  342;  Hocks  V.  Sprangers,  113  Wis. 
123;  St.  Paul  Title,  etc.,  Co.  v.  Sabin, 
112  Wis.  X05. 

United  States.  —  Juneau  Ferry,  etc., 
Co.  V.  Alaska  Steam  Ship  Co.,  121  Fed. 
Rep.  356,  58  C.  C.  A.  34 ;  American  Nat. 
Bank  v.  Williams,  xoi  Fed.  Rep.  943, 
42  C.  C.  A.  loi. 

1071I.  1.  Calif omia.  —  Asbton  v. 
Zeila  Min.  Co.,  134  Cal.  408. 

Colorado.  —  Carson  v.  Orvantes,  xo 
Colo.  App.  382. 

Georgia.  —  Rodgers  v.  Caldwell,  112 
Ga.  635. 

Illinois.  —  Illinois  Steel  Co.  v,  Han- 
son, 195  111.  X06,  aMrming  97  111.  App. 
469 ;  Myers  v.  Dixon,  106  111.  App. 
322. 

Indiana.  —  Qay  (^unty  v.  Redifer, 
(Ind.  App.  1903)  69  N.  E.  Rep.  305; 
Sauntman  v.  Maxwell,  154  Ind.  114. 

Iowa.  —  Hocking  Valley  Coal  Co.  v, 
Qimie,  (Iowa  1902)  92  N.  W.  Rep.  77. 

Kentucky.  —  Carpenter  v.  Stephens, 
(Ky.  1903)  76  S.  W.  Rep.  42. 

Louisiana. —  Hewitt's  Succession,  107 
La.  446. 

Massachusetts.  —  Clarke  v.  Springfield 
Second  Nat.  Bank,  177  Mass.  257. 

Missouri.  —  Bush  v.  Fisher,  85  Mo. 
App.  I. 

Montana.  —  Stagg  v.  St.  Jean,  (Mont. 
1903)  74  Pac.  Rep.  740. 

Nebraska.  —  Gray  v.  Naiman,  (Neb. 
1901)    96   N.   W.   Rep.   343;     Gray   v. 


Eurich,  (Neb.  1901)  96  N.  W.  Rep.  343- 

New  York.  —  Adams  v.  El  wood,  176 
N.  Y.  X06;  Weinstein  v.  Flaxman, 
(Supm.  Ct.  App.  T.)  23  Misc.  (N.  Y.) 
702. 

Ohio.  —  Hare  v.  Brahm,  10  Ohio  Dec 
583,  8  Ohio  N.  P.  331. 

Oregon,  —  Kerns  v.  Lee,  (Oregon 
1904)  75  Pac  Rep.  140. 

Pennsylvania.  —  Zugsmitb  v.  Rosen- 
blatt, 1$  Pa.  Super.  Ct.  296. 

Texas.  —  Turner  v.  Houston,  (Tex. 
Civ.  App.  1897)  43  S.  W.  Rep.  69. 

Utah.  —  Popp  V.  Daisy  Gold  Mia.  Co., 
(Utah  1903)  74  Pac.  Rep.  426. 

United  States.  —  Chicago  v.  Le 
Moyne,  (C.  C.  A.)  X19  Fed.  Rep.  662; 
Chamberixn  v.  Peoria,  etc,  R.  Co.,  1x8 
Fed.  Rep.  32,  55  C.  C.  A.  54. 

Compare  Cumberland  Telephone,  etc, 
Co.  V.  Shaw,  102  Tenn.  313. 

Trivial  Errors.  —  For  applications  of 
the  maxim  de  minimis  non  curat  lex, 
see  Wood  Livestock  O).  v.  Woodmansee, 
7  Idaho  250 ;  Sharp  v.  Hull,  81  IlL  App. 
400;  Koehler  v.  Hussey,  (Ky.  1900)  57 
S.  W.  Rep.  241 ;  Tutorship  of  Minor 
Heirs,  51  La.  Ann.  X641;  Kreibohm  v. 
Yancey,  154  Mo.  67;  Hartmann  v.-Bnr- 
tis,  65  N.  Y.  App.  Div.  48  x ;  Potter  v. 
Hall,  IX  Okla.  173;  Fox  v.  Boyd,  104 
Tenn.  357;  Saunders  v.  Saunders,  (Tex. 
Civ.  App.  X90X)  62  S.  W.  Rep.  797; 
Washington  L.  Ins.  0>.  v.  (jooding,  19 
Tex.  Civ.  App.  490 ;  Faulconer  v.  Stin- 
son,  44  W.  Va.  546. 

2.  Anderson  v.  Bullock  County  Bank, 
122  Ala.  275;  Ryland  v.  Heney,  130 
Cal.  426;  In  re  Grossman,  175  111.  425; 
Beard  v.  Nichols,  etc,  Co.,  7  Kan.  App. 
413;  Regan  v.  Adams  Express  Co.,  49 
La.  Ann.  1579;  Woody  v.  St.  Louis, 
etc.,  R.  Co.,  (Mo.  App.  1904)  78  S.  W. 
Rep.  658 ;  Erickson  v.  Kansas  City,  etc.. 
R.  Co.,  X71  Mo.  647;  Cohn  v.  National 
F.  Ins.  Co..  96  Mo.  App.  31S ;  Jackson  r. 
Helmer,  73  N.  Y.  App.  Div.  134; 
Gansevoort  Bank  v.  Altshul,  (Supm.  Ct 
App.  T.)  26  Misc.  (N.  Y.)  6;  Fry  r. 
Hubner,  35  Oregon  184;  Estey  v. 
Fisher,  (Tex.  Civ.  App.  1897)  44  S.  W. 
Rep.  555 ;  Smiley  v.  Barker,  55  U.  S. 
App.  X25,  83  Fed.  Rep.  684;  Gray  r. 
Smith,  48  U.  S.  App.  58X,  83  Fed.  Rep. 
824.  Compare  Plnmmer  v.  Park,  6j 
Neb.  665. 
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1079.  c.  Court  Without  Jurisdiction.  —See  note  3. 
1078.  d.  Reversal  of  Part  of  Judgment.  —  See  note  i. 

e.  Reversal  as  to  One  Party.  —  See  note  2. 
1074.  See  note  i. 

1079.  8.  Drew  Lumber  Co.  v.  Wal-  If  em  York, -^  On  v.  Wolff,  71  N.  Y. 
ter,  (Fla.  1903)  34  Sd.  Rep.  244;  Pen-  App.  Div.  614;  Newburgh  Sav.  Bank  v, 
niman  v.  La  Grange,  (Supm.  Ct.  App.     Woodbury,  64  N.  Y.  App.  Eiv.  305. 

Ohio,  —  Norton    v.    Parker,    8    Ohio 
Cir.  Dec.  572. 
South  Carolina.  —  Efird  v.  Piedmont 


T.)   23  Misc.  (N.  Y.)    121 ;  Hatfield  v. 
King,  184  U.  S.  162. 

1073.     1.  Califomia,--Fox  v. Hale, 
etc..  Silver  Min.  Co.,  (Cal.  1898)  53  Pac.     Land  Imp.,  etc.,  Co.,  55  S.  Car.  78. 


Rep.  32. 


Texas,  —  Gulf,   etc.,   R.   Co.   v,    Lee, 


ConnecHeui,  —  Hygeia  Distilled  Water     (Tex.  Civ.  App.  1901)   65  S.  W.  Rep. 


Co.  V,  Hygeia  Ice  Co.,  72  Conn.  646. 


Florida,  —  Mullen    v.    Camp,    (Fla.     Tex.  577. 


54;  Missouri,  etc.,  R.  Co.  v,  Enos,  92 


1903)  35  So.  Rep.  402. 


When  Bevenal  Haeenary  as  to  Both 


Illinois,  —  Domestic    Bldg.   Assoc,   v,  Partiet. —  Where  a  judgment  is  rightly 

Nelson,  172  lU.  386.  entered  against  one  party  and  wrongly 

Massachusetts,  —  Dahlborg  v,  Wyzan-  against  another,  a  reversal   as  to  both 

sld,  175  Mass.  34.  ia  unnecessary  except  in  cases  where  the 

Missouri, — :  Roberts  v.  Central  Lead  obligations  of  such  parties  are  so  inter- 
Co.,  95  Mo.  App.  591 ;  State  v,  Evans,  woven  that  to  annul  the  judgment  as  to 


176  Mo.  310. 


one  involves   its  annulment   as  to   the 


New  York,  —  O'Connor  v,  Hendrick,  other  for  the  sake  of  justice.     Hadley 

90   N.   Y.   App.   Div.   432;     Buffalo  v.  v,  Bernero,  97  Mo.  App.  314;  Christo- 

Delaware,  etc.,  R.  Co.,  176  N.  Y.  308.  pher    Architectural    Iron,    etc.,    Co,    v. 

South  Dakota,  —  Eli  ring  v.  New  Bird-  Kelly,  91  Mo.  App.  93. 

sail  Co.,  (S.  Dak.  1902)  92  N.  W.  Rep.  1074*      1.    Connecticut,  —  Schoen- 

29.  berger  v.  White,  75  (Tonn.  605. 

WlL«r«  Title  to  Three  Tracts  of  Land  District  of  Columbia,  —  Alfred  Rich- 
Was  in.  Bispnte,  and  the  question  sub-  ards  Brick  Co.  if,  Rothwell,  19  App.  Cas. 
nutted  to  the  jury  was:     **  Are  plaintiffs  (D.  C.)  178. 

owners  of  the  land  in  controversy  or  Illinois, —  Seymour  v,  O,  S.  Richard- 

any   part   thereof,   and   if  so,   of  what  son    Fueling   Co.,   205   IlL   77;  Glos  v, 

part?"  and  the  answer  of  the  jury  was  OToole,  184  111.  585;  Supreme  Lodge, 

"No,"  it  was  held  that  if  error  was  etc.  v.  Goldberger,  175  111.  19;  Hutchin- 

committed  with  respect  to  any  tract  the  son  v.  Sine,  105  111.  App.  638;  Chicago 

appellate  court  must  grant  a  new  trial  Union  Traction  Co.  v,  Stanford,  104  111. 

as  to  all,  though  there  may  have  been  App.  99;  Chicago  City  R.  Co.  v.  Smith, 

no  error  as  to  the  others.      Rowe  v,  92  111.  App.  153;  Leahy  v.  Wo j dak,  85 

Cape  Fear  Lumber  Co.,  133  N.  Car.  433.  111.  App.  393 ;  Field  v.  French,  80  111. 

Brror  in  Allowftnoe  of  Costs.  —  Where  App.  78;    Metropolitan  West  Side  El. 

a  decree  is  affirmed  as  correct  on  the  R.  Co.  v,  Strasburg,  79  111.  App.   136; 

merits,  it  will  not  be  reversed  in  respect  Delaware,  etc..  Canal  Co.  v.  Socha,  78 

to  allowance  of  costs.    Sproull  v.  Pratt,  111.  App.  487. 


etc,  Co.,  108  Fed.  Rep.  963,  48  C.  C.  A. 
167. 

8.  Indiana,  —  Smyth    v.     State,     158 
Ind.  332. 


Kentucky,  —  Louisville    Southern    R.     App.  93. 


Michigan.  —  Hall  v.  Calhoun  Circuit 
Judge,  123  Mich.  555. 

Missouri,  —  CHiristopher,  etc..  Archi- 
tectural Iron,  etc.,  Co.  v,  Kelly,  91  Mo. 


Co.  V.  Tucker,  105  Ky.  492. 


Nebraska.  —  Hier    v.    Hutchings,    58 


Massachusetts,  —  Dahlborg  v,  Wyzan-    Neb.   334 ;     Brong  v,  Spence,  56  Neb. 


ski,  175  Mass.  34. 


638;     Spencer    v,    Johnston,    58    Neb. 


Missouri.  —  Crow  v,  Williams,    (Mo.  44. 

App.  1904)  79  S.  W.  Rep.  183;  Pacific  Texas,  —  Cameron   v.   Hinton,    (Tex. 

Express  0>.  v.  Emarion,  tox  Mo.  App.  Gv.  App.  1898)  48  S.  W.  Rep.  616. 

6 J.  Wisconsin.  —  H0I2    v.    Rediske,    116 

Nebraska.  ^^  MttT  v.  State,  62  Neb.  Wis.  353;  Kennan  v.  Smith,  115  Wis. 
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1075.  /.  Disposition  of  Case  on  Reversal.  —  Sec  notes 

1,2. 

1070.  See  note  i. 


1076.  1.  California,  —  Givin  v. 
Calegaris,  139  Cal.  384. 

Georgia.  —  Armstrong  v.  High,  106 
Gm.  508. 

Idaho.  —  Holt  v.  Gridley,  7  Idaho  416. 

Illinois.  —  Irwin  v.  Northwestern  Nat 
L.  Ins.  Co.,  200  111.  577 ;  Clarke  v.  Su- 
preme Lodge,  etc.,  189  111.  639,  revers- 
ing 88  111.  App.  600. 

Kansas.  —  Fountain  v.  Kenney,  66 
Kan.  797. 

Kentucky.  —  Taylor  v.  Louisville  Pub- 
lic Warehouse  Co.,  (Ky.  1903)  72  S.  W. 
Rep.  20. 

Louisiana.  —  Laporte  v.  Laporte,  Z09 


R.  Co.  V.  Yost,  61  Neb.  530;  Kendall 
V.  Gameau,  55  Neb.  403. 

New  York.  —  Strawn  v.  Brandt-Dent 
Co.,  175  N.  Y.  463,  affirming  71  N.  Y. 
App.  Div.  234;  Matter  of  Lamer,  170  N. 

Y.  7. 

Pennsylvania,  —  Hoyt  v.  Kingston 
Coal  Co.,  203  Pa.  St.  509. 

South  Caro/tna.  —  Wideman  v.  Pat- 
ton,  64  S.  Car.  408. 

Tennessee.  —  Stratton  v.  McKinnie, 
(Tenn.  Ch.  1900)  62  S.  W.  Rep.  636. 

Utah.  —  Gammon  v.  Bunnell,  22  Utah 
421. 

West  Virginia.  —  Holt  v.  Holt,  46  W. 


La.  958 ;  Cassard  v.  Tracy,  52  La.  Ann.     Va.  397 ;  Davis  v.  Brown,  46  W.  Va. 
835;  Byrne  v.  Hebert,  51  La.  Ann.  548.     716. 


Nebraska.  —  Chicago,  etc.,  R.  Co.  v. 
Yost,  61  Neb.  530. 

New  York.  —  New  v.  New  Rochelle, 
158  N.  Y.  41 ;  Bennett  v.  Mahler,  90  N. 
Y.  App.  Div.  22 ;  Steinau  v.  Gorham,  56 
N.  Y.  App.  Div.  618;  Skinner  v.  Alli- 
son, 54  N.  Y.  App.  Div.  47 ;  Block  v. 
Garfiel,  (N.  Y.  City  Ct.  Gen.  T.)  30 
Misc.  (N.  Y.)  821  ;  Matter  of  Well,  45 
N.  Y.  App.  Div.  626. 

North  Carolina.  —  Pass  v.  Brooks,  127 
N.  Car.  119;  Aiken  v.  Gintrell,  127  N. 
Car.  416. 

Tennessee.  —  Hinton  v.  Sun  L.  Ins. 
Co.,  no  Tenn.  113;  Traughber  v.  Smel- 
ser,  108  Tenn.  347. 

Texas.  —  Eaton  v.  Tod,  (Tex.  Civ. 
^pp.  1902)  68  S.  W.  Rep.  546;  Under- 
wood v.  Jones,  95  Tex.  121 ;  Bennett  v. 
Gillctt,  (Tex.  Civ.  App.  1900)  57  S.  W. 
Rep.  302 ;  Long  v.  Chicago,  etc.,  R.  Co., 
94  Tex.  53 ;  Houston,  etc.,  R.  Co.  v. 
State,  24  Tex.  Civ.  App.  117;  Missouri, 
etc.,  R.  Co.  V.  Levy,  (Tex.  Civ.  App. 
1899)  so  S.  W.  Rep.  1026. 

West  Virginia.  —  Echols  v.  Tracewell, 
52  W.  Va.  614. 

Wisconsin.  — r  Keller  v. '  Schmidt,  104 
Wis.  596. 

United  States.  —  U.  S.  v.  Rio  Grande 
Dam,  etc.,  Co.,  184  U.  S.  416. 

8.  Calif omia.  —  Elizalde  v.  Elizalde, 
137  Cal.  634. 

District  of  Columbia.  —  Alfred  Rich- 
ards Brick  Co.  V.  Rothwell,  19  App.  Cas. 
(D.  C.)  178. 


United  States.  —  Worth  Mfg.  Co.  v. 
Bingham,  (C.  C.  A.)  116  Fed.  Rep.  785. 

1076.  I.  Arizona.  —  Egan  v.  Es- 
trada, (Ariz.  1899)  56  Pac.  Rep.  721. 

Arkansas.  —  Hoover  v.  Binkley,  66 
Ark.  645,  51  S.  W.  Rep.  73;  Haden  v. 
Swepston,  64  Ark.  477. 

Colorado.  —  Leadville  v.  Bishop,  14 
Colo.  App.  517. 

Illinois.  —  Iroquois  Furnace  Co.  v. 
Elphicke,  200  111.  411;  Western  Union 
Cold  Storage  Co.  v.  Winona  Produce 
Co.,  197  111.  457. 

Louisiana.  —  Hoffman  v.  Ackermann, 
no  La.  1070. 

Maryland.  —  Wiley  v.  Heaps,  89  Md. 

44. 

Missouri.  —  San  ford  v.  Herron,  i6x 
Mo.  176. 

Nebraska.  —  lodence  v.  Peters,  64 
Neb.  425 ;  Riley  Bros.  Co.  v.  Melia, 
(Neb.  1902)  92  N.  W.  Rep.  9x3 ;  Sanely 
V.  Cravenhoft,  (Neb.  1901)  95  N.  W. 
Rep.  352;  Chicago,  etc.,  R.  Co.  v.  Yost, 
61  Neb.  530. 

New  York.  —  Multz  v.  Price,  91  N. 
Y.  App.  Div.  116;  Steinau  v.  Gorham, 
56  N.  Y.  App.  Div.  618;  Brown  v.  Me- 
chanics', etc.,  Bank,  43  N.  Y.  App.  Div. 
173 ;  Waldron  v.  Hendrickson,  40  N.  Y. 
App.  Div.  7. 

Oklahoma.  —  Moore  v.  Calvert,  8 
Okla.  358. 

Tennessee.  —  Osborne  v.  BosWell, 
(Tenn.  Ch.  1900)  61  S.  W.  Rep.  96. 

Texas.  —  Gulf,   etc.,   R.   Co.  v.   Mat- 


///inoM.  —  Papkc  v.  G.  H.  Hanunond  thews,  (Tex.  Civ.  App.  1903)  74  S.  W. 

Co.,  192  111.  631.  Rep.  803;  Houston,  etc.,  R.  Co.  v.  Mc- 

Nebraska.  —  Faulkner  v.  Sims,  (Neb.  Carty,  (Tex.  Civ.  App.  1901)  62  S.  W. 

1903)  94  N.  W.  Rep.  X13;  Chicago,  etc..  Rep.   106;  Loudon  v.  Robertson,  (Tex. 
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1077.  g.  Effect  of  "Reversal.  —  See  notes  i,  2. 

6.  Award  of  Damages  —  a.  In  General.  —  See  note  3. 

1078.  b.  Discretion  of  Court.  —  See  note  i. 
d.  Money  Judgments.  —  See  note  3. 

1079.  e.  Recovery  Suspended  BY  Appeal.  —  See  note  i. 
/.  Appeal  Frivolous  or  Taken  for  Delay.  —  See 

note  2. 

1080.  See  note  i. 


Civ.  App.  1899)  54  S.  W.  Rep.  783; 
Parrisb  v,  Frcy,  18  Tex.  Civ.  App.  271 ; 
Watt  V,  Hyjnitr,  20  Tex.  Civ.  App. 
76. 

Washington,  —  Security  Sav.  Soc.  v. 
Cohalan,  31  Wash.  a66. 

Wisconsin,  —  Hocks  v,  Sprangers,  113 
Wis.  123. 

In  V«w  York  the  Appellate  Division 
of  the  Supreme  Court,  upon  reversal, 
must  grant  a  new  trial  and  cannot  ren- 
der a  final  judgment  unless  the  facts  are 
conceded  or  undisputed,  or  established 
by  official  'record,  or  found  by  tae  trial 
court,  or  it  appears  that  no  possible 
state  of  proof  applicable  to  the  issue 
could  entitle  a  party  to  a  judgment. 
Lopez  V,  Campbell,  163  N.  Y.  340,  re- 
versing Lopez  V,  Merchant's,  etc.,  Nat. 
Bank,  18  N.  Y,  App.  Div.  417.  See 
also  Benedict  v,  Arnoux,  154  N.  Y.  715, 
reversing  6  N.  Y.  App.  Div.  605. 

In  Virginia  it  is  held  that  upon  a 
demurrer  to  the  evidence,  where  there 
is  no  objection  to  the  verdict,  the  Su- 
preme Court  of  Appeals  has  no  power 
to  grant  a  new  trial,  but  must  either 
affirm  the  judgment  of  the  court  below 
or  nonsuit  and  give  judgment  for  the 
opposite  party.  Norfolk,  et«.,  R.  Co.  v, 
Dunnaway,  93  Va.  29;  Metropolitan  L. 
Ins.  Co.  V,  Rutherford,  (Va.  1900)  35  S. 
E.  Rep.  719. 

1077.  1.  Carpy  v,  Dowdell,  131 
Cal.  499 ;  Brennan  v.  Berlin  Iron  Bridge 
Co.,  73  Conn.  412;  Goodman  v.  Turner, 
94  111.  App.  530;  Irvine  v.  Gibson,  (Ky. 
1904)  77  S.  W.  Rep.  1 106;  Olson  v. 
Lamb,  61  Neb.  484;  Zobel  v,  Bauer- 
sachs,  55  Neb.  20. 


Mooneyham  v,  Cella,  91  Mo.  App;  a6o; 
Wheeler  v.  Commercial  Invest.  Co.,  22 
Wash.  546. 

107lt.  I.  Brite  V,  Briggs,  136  Cal. 
xix,  68  Pac.  Rep.  973 ;  Block  v,  Kearney, 
13  Cal.  xviii,  64  Pac.  Rep.  267;  Arentz 
V.  Reilly,  67  111.  App.  307;  Thirteenth 
Ward  BIdg.,  etc.,  Assoc,  v,  Coyle,  19  Pa. 
Super.  Ct.  238. 

8.  Street  v.  Fudge,  no  Ga.  277; 
Adams  v.  Carnes,  1 1 1  Ga.  505 ;  Renne- 
baum  V,  Atkinson,  (Ky.  1899)  52  S.  W. 
Rep.  828;  Louisville,  etc.,  R.  Co.  v, 
Schmidt,  104  Ky.  599. 

1079.  1.  Rennebaum  v,  Atkinson, 
(Ky.  1899)  52  S.  W.  Rep.  828;  Phoenix 
Ins.  Co.  V,  McKernan,  104  JCy.  224; 
Berges  v,  Daverede,  (La.  1898)  23  So. 
Rep.  891* 

2.  Dunphy  v,  Heinmann,  (Cal.  1888) 
17  Pac.  Rep.  5;  Braswell  v.  Brown,  112 
Ga.  740;  (Collins  v.  Mobile  Fruit,  etc., 
Co.,  108  Ga.  752;  Hall  v.  Atlanta  Con- 
sol.  St.  R.  Co.,  103  Ga.  570;  Council  v, 
Morse,  182  Mass.  439;  Demelman  v, 
Bnstoll,  179  Mass.  163;  August  Gast 
Bank  Note,  etc.,  Co.  v.  Fennimore 
Assoc.  No.  5,  84  Mo.  App.  228 ;  Alliance 
Assur.  Co.  v,  Bartlett,  9  N.  Mex.  554; 
Bromley  v,  Lippincott,  184  Pa.  St.  462; 
Ossowski  V,  Wiesner,  10 1  Wis.  238. 

lOSO.  1  Colorado.  —  Bolles  v. 
Bird,  12  Colo.  App.  78. 

Georgia,  —  Gammage  v.  Smith,  116 
Ga.  779 ;  Southern  R.  Co.  v,  Lassater, 
1 1 5  Ga.  689  ;  North  Rome  v.  Hall,  1 1 1 
Ga.  833;  Southern  R.  Co.  v.  Hooper, 
no  Ga.  779;  Dilda  v.  Smith,  no  Ga. 
308;  Blue  V,  McCorkle,  no  Ga.  275; 
Mitchell  V.  Williams,  no  Ga.  280;  Gil- 


Beversal  of  Interlocntory  Jadement. —    bert  v.  British- American  Mortg.  Co.,  no 


Mitchell  V,  Stoddard  County  Bank,  (Ky. 
1902)  66  S.  W.  Rep.  823;  Schieck  v, 
Donohue,  81  N.  Y.  App.  Div.  168 ;  Raff 
V,  Koster,  38  N.  Y.  App.  Div.  336. 

Beversal  of  Order  Denyinr  Vew  Trial.  — 
Weetall  v.  Altschul,  126  Cal.  164. 

8.  State  V.  White.  40  Fla.  297;  Hart 
V.  Weidzelski,  9  Kulp  (Pa.)  3J13. 

S.  Day    V,    Gridley,    6    Idaho    489; 


Ga.  274 ;  Purity  Ice  Works  v,  Rountree. 
104  G^L.  676;  Buchanan  v,  De  Loach 
Mill  Mfg.  Co.,  105  Ga.  840. 

Illinois, —  Potter  v,  Levi  ton,  199  111. 
93;  Wallen  v.  Moore,  187  lU.  388; 
Wallen  v.  Moore,  88  111.  App.  287, 
affirmed  187  111.  190. 

Indian  Territory.  —  Rudisill  v.  Lock- 
wood,  2  Indian  Ter.  i. 
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108 1.  g.  Failure  to  File  Record  or  Prosecute  Appeal. 

—  See  note  2. 

h.  Amount  of  Damages.  —  See  note  4. 
1080.  XYHL  A0TIOV8  ov  JrooKEVTS  —  1.  Wh«n  Aetioa  laet 

—  a.  Judgments  as  Causes  of  Action  — (i)  Domestic  Judg- 

mints  —  (a)  8Utrai«nt  of  Rule.  —  See  note  I. 

1087.  Xort  thAii  Ont  Aetion  Um.  —  See  note  5. 

1088«  fiftXt%  FadM  and  Debt  Oonoumnt  BtmadiM.  —  See  note  3. 

1089.  (b)  Btnedy  \ij  SzMatiMi  —  Slietian   of   BmnadiM  —  aa.  Action 
AMD  Execution  Concurrent  and  Cumulative.  —  See  notes  2,  3,  4,  5. 

lOOl.  Ho  Bmmb  for  Brinfing  Suit.  —  See  note  3. 
bb.  Contrary  View.  —  See  note  4. 

1099.  See  note  i. 


Kentucky,  —  LouisvillCi  etc.,  R.  Co.  v.     t  um  the  date  of  the  rendition  of  the 


Schmidt,  104  Ky.  599. 


original   judgment.    Green   Rea   Co.  v. 


Missouri,  —  Darby  v.  Jomdt,  85  Mo.     Holman,  107  Tenn.  544. 


App.  374. 

Pennsylvania.  —  Smead  v.  Stuart,  194 
Pa.  St  578;  Richardson  v.  Richardson, 


1087.    9.   Kelly  v.  Hamblen,  98  Va. 

383. 
108S.    8.  Haupt     v.     Burton,     ai 


193  Pa.  St.  279;  Brannan  v.  Bond,  18     Mont.  572  Iciting  11  Encyc.  of  Pu  and 
Pa.  Super.  Ct.  535 ;  Serf  ass  v,  Steven-     Pr.  1088] ;    Lafayette  County  v.  Won- 


■on,  8  Pa.  Super.  Ct.  519. 

Texas,  —  Fife  v.  Netherlands  F.  Ins. 
Co.,   (Tex.  Civ.  App.  1901)   61   S.  W. 


derly,  92   Fed.  Rep.  313,  34  C  C.  A. 
360. 
10§9.    2.   Wells  V.   Vansickle,    112 


Rep.   160;     Limberger  v.  Engle,   (Tex.     Fed.  Rep.  398  IciHng  11  Encyc  of  Pl. 
Civ.  App.  1898)  47  S.  W.  Rep.   1025;     and  Pr.  1089-X091];  Berkley  v.  Tootle. 


Bozman  v.  Masterson,  (Tex.  Civ.  App. 
1898)   45  S.  W.  Rep.  758;    Lanier  v. 


163  Mo.  584. 
Whera    Ezeention    Is    Quashed.  —  In 


Schwartz,  (Tex.  Civ.  App.  1898;  46  S.    Kentucky   an    action   cannot   be   main- 


W.  Rep.  380. 


tained  on  a  domestic  judgment  merely 


Wisconsin.  —  Ossowski    v.    Weisner,     because  an  execution  thereon  has  been 
10 1   Wis.   238;     Perldns  v,  Jacobs,  99     quashed.      Cundiff    v.    Trimble,     (Ky. 


Wis.  409. 

1081.    S.   Day  v.  Gridley,  6  Idaho 
489. 


1899)  52  S.  W.  Rep.  940. 

8.  Aetion  list  on  Dormant  JndguoBt.  — 
Williams  v.  Merritt,  109  Gtt,  217;  Alter 


4.  Potter  V.  Leviton,  199  111.  93 ;  Con-    v.  State,  62  Neb.  239 ;  Ritchey  v.  Bur- 
nell  V.   Morse,    182  Mass.  439  (double     icke,  (Ky.  1899)  54  S.  W.  Rep.  173. 


costs)  ;  Demelman  v.  Bristoll,  179  Mass. 
163  (double  costs  and  interest). 


4.  Action  list  on  Judgment  Not  Dor^ 

mant.  —  Stevens  v.  Stone,  94  Tex.  415 


10§6.     1.    Action  Lies  on    Domestic  idisapprotnng  Parks  v.  Young,  75  Tex. 

Judgment. —  Harris  v.  Steiner,  (Supm.  278,  and  citing  11   Encyc.  of  Pl.  and 

Ct.  App.   T.)    30   Misc.    (N.   Y.)    624;  Pr.  1085  (1089)];  Treat  r.  Wilson,  65 

Stevens  v.  Stone,  94  Tex.  415  [each  rtf-  Kan.  729. 

ing   II    Encyc.  of   Pl.  and   Pr.    1085  5.  Action  lies  Though  Ezeention  Sight 

(1786)];  Hammond  v.  Evans,  23   Ind.  Issue. —  Haupt  r.  Burton,  21  Mont.  S7'* 

App.  501;  Lockard  v.  Decatur  County,  citing  11   Encyc.  op  Pl.  and  Pr.  1088 

10  Kan.  App.  316;  Bettman  v.  Cowley,  [1089];  Citizens'  Nat.  Bank  v.  Lucas, 


19  Wash.  207. 


26  Wash.  417,  quoting  11  Encyc  of  Pu 


In    Kentucky    an    action    cannot   be  and  Pr.  1089  et  seq, 

maintained    on    a    domestic    judgment  1091.     8.   Wells    v.  Vansickle,   lu 

where  the  only  relief  sought  is  a  money  Fed.   Rep.   398   [quoting  11    Encyc  of 

judgment.      Cundiff   v.    Trimble,    (Ky.  Pl.    and    Pr.    1091];    Mandlebanm   v. 
1899)  52  S.  W.  Rep.  940. 

Amount  of   Vow  .Tad rment. -^  Where 

anew  judgment  is  taken  upon  an  existing  —  Smalley  v.  Bowling,  64  Kan.  818. 

judgment  it  should  be  for  the  amount  lOM.     I.   Dariing  v.    Hanks,    (Ky. 

of  the  original  judgment  with  interest  1897)  42  S.  W.  Rep.  1130. 
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1095,  V«MMit7  of  tepArato  Aotion.  —  See  note  I. 

(o)    LaftTd  of  Coort  to  Sno  —  aa.   Statbmbnt  of  Rulb.  —  See 
note  3. 

1094,  See  note  i. 

BotroaotiTo  Opontion.  —  See  note  3. 
100«S«  bb.  Cases  Not  Within  Rulk.  —  See  note  4. 

1096.  Joftioot*  Jndgmonu.  —  See  note  I. 

1998.  (2)  Foreign  and  Sister  State  Judgments  —  (»)  SUtonont 
of  Rnlo.  —  See  note  $. 

IIOO.  (b)  EzoIvbIto  Bomody.  —  See  note  2. 

1104.  d.  Final  and  iNTfeRLOcuTORY  Judgments.  —  See 
notes  2,  3,  4. 
114I5.  e.  Effect  of  Pending  Appeal.  —  See  note  2. 

SffBot  of  Saponodoas.  —  See  note  4. 

1107.  /.  Void  Judgments  — (i)  In  General.  — S^^  note  2. 


1093.  1.  AetionsSapportedbyKeooa-  1100.  2.  Wilmer  v,  Lewis,  24  Pa. 
dtj  —  Uliutratioiis.  —  Where  a  defend-  Co.  Ct.  613,  10  Pa.  Dist.  137  [citing 
ant  who  has  no  property  in  Texas  has  11  Encyc.  op  Pl.  and  Pr.  xigo];  Lam- 
property  in  Indian  Territory,  but  an  ac-  berton  v.  Grant,  94  Me.  508;    Bennett 


tion  on  an  existing  judgment  is  barred 
by  limitation  in  that  territory,  a  suffi- 
cient reason  exists  for  bringing  suit  on 
the  judgment  in  Texas,  as  the  second 
judgment  will  be  more  available  than 
the  first.      Stevens  v.    Stone,   94   Tex. 

415. 
8.  Waugh   V,   Newell,   6a   Neb.   438; 

Matter  of  Van  Beuren,  33  N.  Y.  App. 

Div.  158. 

1094.  1.  Leave  to  Sue  Is  JnriBdie- 
tioaaL  —  Matter  of  Van  Beuren,  33  N. 
Y.  App.  Div.  159;  Underbill  v,  Phillips, 
30  N.  Y.  App.  Div.  238. 

8.  In  Iowa  Code  1873,  fi  2521,  did  not 


V.  Bennett,  63  N.  J.  Eq.  306;  Frye- 
Bruhn  Co.  v.  Meyer,  121  Fed.  Rep.  533, 
58  C.  C  A.  529. 

1104.  8.  Vine  v.  Vine,  21  R.  I. 
190. 

8.  Lynde  v,  Lynde,  i8x  U.  S.  183, 
affirming  162  N.  Y.  405. 

4.  Foreign  Jnd^onti — Bumside  v. 
Bumside,  2  Dauphin  Co.  Rep.  (Pa.)  261. 

Jnd^enti  for  Alimony.  —  It  has  been 
held  in  Washington  that  a  judgment 
of  a  sister  state  awarding  a  gross 
sum  as  alimony  is  a  final  judgment  and 
will  support  an  action,  though  the  court 
rendering  the  judgment  has  authority. 


require  leave  of  court  to  sue  on  a  judg-     by  statute,  to  modify  the  allowance  from 


ment  rendered  before  its  enactment. 
Wilson  V,  Tucker,  105  Iowa  55. 

IM5.  4.  In  South  Carolina  leave  of 
court  is  not  necessary  to  maintain  a  suit 
for  the  enforcement  of  a  judgment 
against  land  devised  by  a  deceased 
debtor.  Brock  v.  Kirkpatrick,  60  S. 
Car.  322. 

1096.  1.  See  Baldinger  v.  Turkow- 
sky,  (Supm.  Ct.  App.  T.)  36  Misc.  (N. 
ments  rendered  in  a  District  Court  of 
Y.)  822,  applying  the  same  rule  to  judg- 
the  city  of  New  York. 

109S.  6.  Lamberton  v.  Grant,  94 
Me.  508;  Davis  v.  Cohn,  96  Mo.  App. 

587. 

Judgment  for  Alimony.  —  Moore  v. 
Moore,  (N.  Y.  City  Ct.  Tr.  T.)  40  Misc. 
(N.  Y.)  162;  Lynde  v.  Lynde,  41  N. 
Y.  App.  Div.  280,  oMrmed  162  N.  Y. 
Y.  405. 


time  to  time.  Trowbridge  v.  Spinning, 
23  Wash.  48. 

In  New  York  it  is  held  that  where  the 
provision  for  future  alimony  in  the  de- 
cree of  the  court  of  a  sister  state  re- 
mains subject  to  the  discretion  of  the 
court  as  to  its  modification,  it  is  not 
final  in  the  sense  required  to  support  an 
action  thereon  for  such  future  instal- 
ments in  the  courts  of  New  York. 
Lynde  v.  Lynde,  162  N.  Y.  405. 

1105.  2.  Hammond  v.  Evans,  23 
Ind.  App.  501. 

4.  Poll  V.  Hicks,  67  Kan.  191  Iciting 
.1  Encyc.  of  Pl.  and  Pr.  1104,  1105]; 
Magnolia  Metal  Co.  v.  Sterlingworth  R. 
Supply  Co.,  6  Northam.  Co.  Rtp.  (Pa.) 
358. 

11#T.  2.  Caffery  v.  Choctaw  Coal, 
etc.,  Co,,  95  Mo.  App.  174;  Stewart  v. 
Northern  Assur.  Co.,  45  W.  Va.  734* 
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1107.  What  Law  GoTtnif.  —  See  note  3. 

1 108,  (2)  Service  of  Process,  —  See  notes  i,  2,  3,  5. 

1111.  h.  Effect  of  Issuance  of  Execution  and  Pro- 

CEEDINGS  Thereon  —  Itmanoe  of  EzMntion.  —  See  notes  2,  4. 
Ills.  2.  In  Wliat  Court.  —  See  note  4. 

1116.  4,  Parties  — A.  Parties  Plaintiff  —  (i)  In  General 

—  At  Cammon  Law.  —  See  note  2. 

1117.  (2^  Executors  and  Administrators,  —  See  note  i. 

1118.  (3)  Assignees —  By  Sutnto.  —  See  note  2. 

1 1 10.  b.  Parties  Defendant  —  (i)  In  General.  —See notes 
I,  2,  3. 

SsforMiiitnt  of  Lion.  —  See  note  4. 

(2)  Joint  Defendants  — 1&  AbMnoo  of  Statnto.  —  See  note  $. 
.  S( 


1190.  See  note  i 

114^.    8.  Jndgmoiit  Bated  on  Told 

Gontraet.  —  No  action  can  be  main- 
tained on  a  judgment  of  a  sister  state 
based  on  a  contract  which  is  void  under 
the  laws  of  the  state  wherein  the  judg- 
ment was  rendered.  Stewart  v.  North- 
em  Assur.  Co.,  45  W.  Va.  734. 

lion.  1.  Baldwin  v.  Burt,  (Neb. 
1902)  96  N.  W.  Rep.  461 ;  Greene  v. 
Woodland  Ave,  etc.,  R.  Co.,  62  Ohio  St. 
67 ;  Pilcher  v,  Graham,  9  Ohio  Cir.  Dec. 
825,  18  Ohio  Cir.  Ct.  5. 

8.  Want  of  Service.  —  Thum  v.  Pyke, 
(Idaho  1901)  66  Pac.  Rep.  157;  An- 
thony V,  Masters,  28  Ind.  App.  239 ;  Sib- 
ley r.  Miller,  3  Indian  Ter.  688 ;  Caffery 
V,  Choctaw  Coal,  etc.,  Co.,  95  Mo.  App. 
174;  Stewart  v.  Northern  Assur.  Qo.t 
45  W.  Va.  734. 

8.  Berrioe  by  Publioatloxi.  —  Lynde  v. 
Lynde,  41  N.  Y.  App.  Div.  280. 

6.  Appearance  Will  Oonfer  Jurisdiction. 

—  Lsmde  r.  Lynde,  41  N.  Y.  App.  Div. 
280,  affirmed  162  N.  Y.  405. 

Appearance  Proonred  by  Fraud.  —  The 
defendant  may  show  that  his  appearance 
in  the  court  which  rendered  the  judg- 
ment was  procured  by  the  fraud  of  the 
plaintiff.  Abercrombie  r.  Abercrombie, 
64  Kan.  29. 

1111.  2.  Wells  r.  Van  Sickle,  112 
Fed.  Rep.  398. 

4.  Smith  V.  Condon,  174  Mass.  550. 

1113.  4.  Baldinger  v.  Turkowsky, 
(Supm.  Ct.  App.  T.)  36  Misc.  (N,  Y.) 
822. 

1116.  8.  Jndffinents  to  Use  of  Aotlier. 

—  Where  the  Grcuit  Court  of  Ohio, 
in  rendering  judgment  against  a  defend- 
ant, orders  him  to  pay  the  money  to  a 
trustee  for  the  plaintiff  thereafter  to  be 
appointed,  such  a  trustee  may  maintain 
an  action  on  the  judgment  in  Kansas, 


as  he  is  considered  to  be  a  functionary 
of  the  Circuit  Court.     Poll  v.  Hicks,  67 
Kan.  191. 
1117,    1.   Ives  V.  Beecher,  75  Conn. 

153- 

Ills.  8.  Anthony  v.  Masters,  28 
Ind.  App.  239;  Linton  v.  Baker,  (Neb. 
1901)  96  N.  W.  Rep.  251. 

1119.  1.  Ritchey  v.  Buricke,  (Ky. 
1899)  54  S.  W.  Rep.  173. 

Identity  of  Defendant.  —  In  Talamo  v. 
Ermano,  (N.  Y.  City  Ct.  Gen.  T.)  62  N. 
Y.  Supp.  246.  it  was  held  that  an  ob- 
jection to  a  judgment  because  it  did  not 
properly  designate  the  defendant  was 
not  maintainable  where  the  defendant 
appeared  and  declared  under  oath  that 
he  was  the  defendant. 

2.  Chicago,  etc.,  R.  C^.  v.  Higgins,  150 
Ind.  329. 

8.  Legal  Owner.  —  McCardle  v,  Ault- 
man  Co.,  (Ind.  App.  1903)  66  N.  E. 
Rep.  507,  affirmed  on  rehearing  31  Ind 
App.  63. 

4.  Pnrehaser  Kecessary  Party. —  In  an 
action  on  a  judgment  which  gives  to  the 
plaintiff  a  lien  on  land,  one  who  has 
purchased  the  defendant's  interest  in  the 
land  since  the  judgment  was  rendered 
is  a  necessary  party.  Ritchey  v.  Bur- 
icke,  (Ky.  1899)  54  S.  W.  Rep.  173. 

5.  Harrison  v.  Magoon,  13  Hawaii 
339  Letting  11  Encyc.  op  Pl.  and  Pr. 
1 1 19,  1 1 20];  (Hark  v.  Commercial  Nat. 
Bank,  (Neb.  1903)  94  N.  W.  Rep.  958. 

1120.  1.  Bignold  v.  Csltt,  24  Wash. 
413;  McElroy  v.  Ford,  81  Mo.  App. 
500,  overruling  Sheehan,  etc.,  Transp. 
Co.  V.  Sims,  28  Mo.  App.  64. 

Judgment  Against  Prlneipal  and  Surety. 
—  Though  the  judgment  be  joint  in 
form,  where  the  record  shows  that  the 
defendants    occupied    the    relation    of 
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119S«  5.  Declaration,  Petition,  or  Complaint — a.  In  GENERAL. 

—  See  note  i. 

Alleging  PlaintiiPs  Ownership.  —  See  note  3. 
Alleging  Defendant's  Identity.  —  See  note  4; 

1196.  b.  Description    of  Judgment  —  (i)  Statement  of 
Rule.  —  See  notes  5,  6. 

1198.  (3)  Variance,  —See  note  2. 
11  SO.  See  note  i. 

C.  AVERMENt      OF     JURISDICTION  —  (l)     CourtS     of 

General  Jurisdiction  —  (•)  nomestie. —  See  notes  2,  3,  4. 


principal  and  surety,  an  action  thereon 
may  be  brought  against  the  principal 
alone.    Mclntyre  v.  Moore,  105  Ga.  112. 


Ohio   Cir.    Dec.   27,    19   Ohio   Cir.   Ct. 
687. 
Parties.  —  Proof    that    there     were 


Release    of   Codefendants.  —  A  party    parties  to  the  action  in  which  the  judg- 
who  has  accepted  from  two  of  six  de-     ment  was  rendered  in  addition  to  those 


fendants,  against  whom  he  has  a  joint 
judgment,  their  proportionate  part  there- 
of, and  h^s  given  to  them  a  formal  re- 
lease, cannot  recover  a  judgment  in 
solido  against  the  other  four  for  the  un- 


aileged  in  the  action  on  such  judgment 
does    not    constitute    a    fatal    variance. 
Brady  r.  Palmer,  10  Ohio  Cir.  Dec.  27, 
19  Ohio  Cir.  Ct.  687. 
Proof  that  a  judgment  was  entered  by 


paid  balance,  but  in  an  action  brought  agreement   with    two   parties   is   not   a 

against  them  jointly   he   is  entitled   to  variance  from  an  allegation  that  it  was 

judgment   against   them   separately    for  entered  on  agreement  with  one  of  them, 

their  aliquot  parts.     Smith  v.  Richards,  where  it  is  not  alleged  that  the  agree- 

129  N.  Car.  267.  mcnt   was   with   him   alone.     Brady   v. 

1133.  1.  Executors   and  Administia-  Palmer,  10  Ohio  Cir.  Dec.  27,  19  Ohio 

tort.  —  Where  a  complaint  alleged  that  Cir.  Ct.  687. 

an  action  was  brought  against  a  certain         Where  the  name  of  the  plaintiff  given 

party    as    administrator    and    that    the  in    the    declaration   was   "  The    United 

plaintiff  obtained  a  judgment  against  the  States  National  Bank  of  New  York,  N. 

administrator    aforesaid,    it    was    held  Y.,"  and  the  judgment  sued  on  was  in 

sufficiently  to  show,  as  against  a  general  favor  of  "  The  United  States  National 

demurrer,  that  the  judgment   was   ren-  Bank,"   it  was   held   that   the   variance 

dered   against  the  administrator  in   his  was  immaterial.     U.   S.  National  Bank 

representative  capacity.    Mathis  t/.  Ford-  v.  Venner,  172  Mass.  449. 


ham,  114  Ga.  364. 


Jurisdiction,  —  Proof  that  parties  ap- 


8.  McCardle  v,  Aultman  Co.,  31  Ind.     peared  and  that  judgment  was  entered 


App.  63. 


by  agreement  is  not  a  variance  under  an 


Sufficiency  of  Allegation  of  Assignment,     allegation  that  jurisdiction  was  required 
It  is  not  necessary  to  allege  a  formal     by  personal  service  of  summons.    Brady 


assignment  of  the  judgment  where  both 
the  assignor  and  assigrnee  are  joined  as 
plaintiffs  in  the  action.  Hall  v.  Hen- 
derson, 126  Ala.  449. 


V.  Palmer,  10  Ohio  Cir.  Dec.  27^  19  Ohio 
Cir.  Ct.  687. 

Variance   Between    Titles.  —  A    vari- 
ance between  the  titles,  ks  shown  in  the 


4.  Walker  V.  Ogden,  192  111.  314,  gtM7f-     petition  and  the  transcript  produced  in 


ing  II  Encyc.  of  Pl.  and  Pr.  1123. 
1 1 36.    5.  Date  of  Judgment.  —  Whit- 


evidence,  of  the  judgment  on  which  the 
action  is  brought,  is  immaterial  where 


ley  V,  General  Electric  Co.,  18  Tex.  Civ.     enough    appears    in    the    tianscript    to 
App.  674,  supporting  the  text  paragraph     identify  the  judgment  sued  on.    Brady 


generaiiy. 

6.  Amount  of  Judgment.  —  Baker  v. 
Healey,  i  Alaska  45,  supporting  the  text 
paragraph  generally. 


V.   Palmer,    10   Ohio   Cir.   Dec.    27,    19 
Ohio  Cir.  Ct.  687. 

11 30.     1.  Christian  Name  of  Defend- 
ant. —  Where  in  the  foreign  judgment 


113§,     2,    Immaterial    Tarianoes —    sued  on  the  full  Christian  name  of  the 
ninitrations. —  Proof  that  the  judgment     defendant  is  not  set  forth,  but  the  de- 


sued  on  was  rendered  on  an  original  pe- 
tition is  not  a  material  variance  from  an 
allegation  that  it  was  rendered  on  a 
cross-petitioa.      Brady    v.    Palmer,    10 


fendant  is  otherwise  identified   as   the 

one  sued,   there   is   no    fatal   variance. 

Rice  V.  Coutant.  38  N.  Y.  App.  Div.  543. 

8.  Terry    v,   Johnsoa,    109    Ky.   589 
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1  ISl.  (b)  Foreign  ud  ttstar  SUtM.  —  See  notes  3,  4,  5. 

1 1 39.  ATcniMiit  that  Court  Wm  Ono  of  Oonoral  Jnriadlotioih  —  See  note  I. 

1 1SS«  Jndloial  Vottoo  of  duuraoter  of  Court.  —  See  note  2. 

1 1S4.  (2)  Courts  of  Inferior  Jurisdiction  —  (•)  l& 
SUtnto  —  Sutomont  of  Bnlo.  —  See  note  I. 

IIST*  (b)  ttatutorj  Bogulatioii  —  ATtrmont  that  Judgmont  Wm 
eiTon  **  —  Sutooioiit  of  Rule.  —  See  notes  2,  3. 

1 1S9.  AppUeatioa  to  Courts  of  Booord.  —  See  note  I. 

1143.  e.  Setting  Out  Proceedings.  — See  note  2. 

1 14S.  /.  Exhibits  —  Booord  of  Jndgmont.  —  See  note  2. 

Judgment  Is  Hot  Written  Instrument  —  See  note  4. 
1 144.  BzhiMt  M  Part  of  Pleadings.  —  See  note  I. 


of 


IhOj 


\ci%i%z  II  Encyc.  op  Pu  and  Pr. 
1130];  Hammond  v,  Evans,  2^  Ind. 
App.  501. 

lldO*  8.  O'Loughlin  v.  Carr,  9 
Kan.  App.  818,  citing  11  Encyc.  of  Pl. 
AND  Pa.  1 1 30. 

i.  Terry  v,  Johnson,  109  Ky.  589,  cit- 
ing II  Encyc.  op  Pl.  and  Pr.  1130. 

In  Ohio  the  allegation  that  the  judg- 
ment was  "  duly  given  "  has  been  held 
to  be  necessary.     Dodd  v,  GroU,  8  Ohio    v.  Hodge,  11*2  Ga.  521 ;  Brady  v.  Palmer, 


1134.  1.  Grigg  V,  Reed,  (County 
Ct.)  26  Misc.  (N.  Y.)  298. 

113T.  S.  Chicago,  etc.,  R.  Co.  v. 
Higgins,  150  Ind.  329. 

8.  Chicago,  etc.,  R.  Co.  v.  Higgins,  150 
Ind.  329;  Breeh  v.  Henry,  (Supm.  Ct. 
Spec.  T.)  34  Misc.  (N.  Y.)  232. 

1139.  1.  Ashton  v.  Heydenfeldt, 
124  Cal.  14. 

2.   Little  Rock  Cooperage  Co. 


Gr.  Dec.  334.  See  also  Linehan  v. 
Snyder,  8  Ohio  Dec.  394,  7  Ohio  N. 
P.  13s. 


10    Ohio    Cir.    Dec.    27,    19    Ohio    Gr. 
Ct.  687. 
When  (k)mplete  Copy  of  Record  Is  K eees- 


1I31«  8.  Ferry  v,  Miltimore  Elastic  sary. —  In  assumpsit  on  a  foreign  judg- 
Steel  Car  Wheel  Co.,  71  Vt.  457  \,citing  ment,  the  plaintiff  is  not  entitled  to 
II  Encyc.  op  Pl.  and  Pr.  1131]  ;  Baker     judgment  for  want  of  an  affidavit  of  de- 


V.  Healey,  i  Alaska  45 ;  Van  Norman  v. 
Gordon,  172  Mass,  576. 


fense,  under  the  Pennsylvania  practice, 
unless  his  statement  is  accompanied  by 


4*  Wonderly  v,  Lafayette  County,  150     a  complete  copy  of  the  foreign  record. 


Mo.  635.     See  also  Brady  v.  Palmer,  10 
Ohio  Cir.  Dec.  27,  19  Ohio  Cir.  Ct.  687. 
Compare   Dodd   v.   Groll,   8   Ohio    Cir. 
Dec.  334. 
6.  Hale  v,  Tyler,  104  Fed.  Rep.  757. 


Tompkins  v,  Craig,   102  Fed.  Rep.  69, 
668. 

1143.  8.  VndCT  ths  Ohio  Statnte  a 
transcript  of  the  judgment  on  which  an 
action  is  brought  must  be  filed  with  the 


See  also  Wilhelm  v,  Parker,  9  Ohio  Cir.     petition.      Linehan  v.  Snyder,  8   Ohio 


Dec.  724,  17  Ohio  Cir.  Ct.  234. 

1133«  1.  Averment  of  Oeneral  Xnris* 
dietion  Bnffioient.  —  Old  Wayne  Mut.  L. 
Assoc.  V,  Flynn,  31  Ind.  App.  473; 
Hammond  v.  Evans,  23  Ind.  App.  501 ; 
Montgomery  v.  Consolidated  Boat  Store 
Co.,  (Ky.  1903)  72  S.  W.  Rep.  816; 
Van    Norman    v.    Gordon,    172    Mass. 


Dec.  394,  7  Ohio  N.  P.  132. 

In  Pennsylvnnia  it  has  been  held  that 
in  an  action  on  a  foreign  judgment  a 
statement  of  claim  is  insufficient  if  a 
full  copy  of  the  record  is  not  given. 
Finch  V.  White,  190  Pa.  St.  86 ;  Sevison 
V.  Blumenthal,  9  Kulp  (Pa.)  392. 

4.  Oberlin  Loan,  etc,  G>.  v.  Kitchen, 


576;  Trowbridge  v.  Spinning,  23  Wash.'  8  Kan.  App.  445. 

48.  1144.    1.  Little  Rock  Cooperage  Co. 

Jnriidiotlon  of  Conrt  Conceded. — Where  v.  Hodge,  109  Ga.  434:  Day  v.  Crosby, 

it  is  conceded  on  the  trial  that  the  court  1 73  Mass.  433 ;     Linehan  v.  Snyder,  8 

of   a   sister   state   which    rendered   the  Ohio  Dec.  394,  7  Ohio  N.  P.  132. 


judgment  sued  on  was  a  court  of  gen- 
eral   jurisdiction,    the    validity    of   the 


TTnder  the  Code  of  VIssiuipDi,  II  676^ 
677,  a  copy  of  the  judgment  sued  on 


judgment     must    be    presumed.     Eng-     filed  as  an  exhibit  with  the  declaration 


strand  v.  Kleffman,  86  Minn.  403. 


is  a  part  of  the  record  for  all  purposes 


1133.    2.    Circuit    Court.  —  Poll    v.     of  the  action.    Montgomery  v.  Hanover 


Hicks,  67  Kan.  191. 


Nat  Bank,  79  Miss.  443. 
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1145.  Asdgnment  to  Plaintiit  —  See  note  I. 

g.  Averment  that  Judgment  Remains  in  Force, 
Unsatisfied  —  8ut«m«nt  of  Rnio.  —  See  note  2. 

1 146.  ATonnont  of  VoniatisfiMtioii.  —  See  note  2. 

1147.  6.  Plea  or  Answer—^.  Scope  of  Inquiry  — b«i  j«di- 
oau.  —  See  note  4. 

1 148«  b.  General  Rules —Pioftdiag  vow  lutur.  —  See  note  6. 

1150.  c.  NUL  TiEL   Record  — (i)   When  Proper  — Onru  of 
Booord.  —  See  note  i. 

1151.  (2)   What  May  Be  Shawn  under  Plea  —  (a)  DoftaMt  AtsU- 
ablo.  — See  note  i. 

1159.  See  note  4. 

115S,  (b)  DofoBMi  Vot  Availablo.  —  See  note  7. 

(3)   Trial  by  Inspection  by  Court.  —  Sec  note  9. 

1154,  See  note  i. 

d.  Nil  Debet  —  DomMtio  Jndgmont.  —  See  note 4. 

1 155.  Jodgmonti  of  ttstor  8uuf.  —  See  note  2. 

1159.  e.  Affidavit  of  Defense.  — See  note  i. 

/.  Want  of  Jurisdiction  —  (i)  Right  to  Plead.  — S^c 
notes  3,  4,  5. 

1145.  1.  Anthony   v.    Masters,   38        Under  the  Ctodo  Bjitem  of  Ploading  as  it 
Ind.  App.  239.  prevails  in  Georgia,  a  general  denial  of 

S.  An  allegation  that  the  judgment  is  the  allegations  of  the  petition,  in  an  ac- 

due  and  unpaid  is  sufficient  to  show  that  tion  on  the  judgment  of  a  sister  state, 

it  is  in  full  force.    Hammond  v,  Evans,  is   equivalent  to  the   plea   of   nul   H$l 

23  Ind.  App.  501.  record.     Little  Rock  Cooperage  Co.  v, 

PrMnmptlon  that  Jadgment  Is  in  Force.  Hodge,  112  Ga.  521. 

—  The  rendition  of  the  judgment  being  Ilftl.    1.   Wood  v,  Agostines,  72  Vt. 

alleged,  it  will  be  presumed  that  it  con-  51. 

tinues  in  force  and  effect.      Kedey  v,  1  lft3»    4.  Wood  v.  Agostines,  72  Vt. 

Petty,  il»3  Ind.   179;  Pierce  v,  Hower,  51. 

142  Ind.  626.  11 68.    7.  Oemons  v.   Demons,  69 

1146.  2.   Bellows  v.  Sowles,  71  Vt.  Vt.  545. 

214.  9.  Wood  V,  Agostines,  72  Vt.  51. 

1147.  4.   Witbeck      v.      Marshall-        1154.     1.  LitUe  Rock  Cooperage  Co. 
Wells  Hardware  Co.,  188  111.  154;  Shad-     v.  Hodge,  112  Ga.  521. 

bolt   V.    Findeisen,   88   111.    App.    432 ;  4.  Jones  v.  Quaker  City  Mut.  F.  Ins. 

Maysville,  etc.,  R.  Co.  v.  Ball,  108  Ky.  Co.,  23  Pa.  Co.  Ct.  529. 

241;  Lamberton  v.  Grant,  94  Me.  508;  1155.    2.   Harter  v.  Shull,  17  Colo. 

Hammond  v..  Place,  116  Mich.  628 ;  Crim  App.  162. 

V.  Crin^,  162  Mo.  544;  Lum  v.  Fauntle-  1159.     1.  Copv  of  Record  Hot  M  Out 

roy,  80  Miss.  757;  Haupt  v.  Burton,  21  in  Declaration.  —  Want  of  an  affidavit  of 

Mont.  572;  Bennett  v.  Bennett,  63  N.  defense  in  an  action  on  a  foreign  judg- 

J.  Eq.  306;  Gioe  v,  Westervelt,  116  Fed.  ment  will  not  entitle  the  plaintiff  to  a 

Rep.  1 01 7-  judgment    where   the   declaration   does 

1149.    6.  Void  Aesiiirnment  to  Plain-  not   set   out   a   complete   copy   of   the 

tiff.  —  Where  the  defease  to  an  action  record  in  the  action  in  which  the  judg- 

on  a  judgment  of  a  sister  state  is  that  ment  was  rendered.    Tompkins  v.  Craig, 

the  assignment  under  which  the  plain-  102  Fed.  Rep.  69. 

tiff  claims  is  void  under  the  laws  of  8.  Want  of  Jurisdiction  of  the  Person 

such  state,  the  answer  must  show  where-  cannot  be  pleaded  as  a  defense  to  an 

in  such  invalidity  consists.    Anthony  v,  action  on  a  domestic  judgment  unless 

Masters,  28  Ind.  App.  239.  the  facts  appear  of  record.    Maysville, 

11(KI*    1.  Wood  V.  Agostines,  7^  Vt.  etc.,  R.  Co.  v.  Ball,  108  Ky.  241. 

51.  4.  Symes  v.  People,  17  Colo.  App.  466, 
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1 159.  (2)  How  Pleaded  —  (a)  SpeeUl  Plea.  —  See  note  6. 
1 161.  GrMt  StrlotuMi  If  Bequired.  —  See  note  I. 
1 163.  PlM  VMd  Hot  SUto  ]>«f«]iM.  —  See  note  2. 
1 164«  (0)  other  Xethodi.  —  See  note  6. 

g.  Discharge,  Payment,  and  Satisfaction.  —  Sec 
note  7. 

1 166.  h.  Fraud.  —  See  notes  i,  2. 

1167.  8.  Judgment.  —  See  note  2. 
9.  Coftt.  —  See  note  4. 

1179.  XXI  Equitable  Beusf  AOAnrsT  JvBGMurTS — 2.  Gen- 
eral Limitations.  —  See  note    i .     See  •also  generally  Bills  to 

Impeach  Decrees  and  Judgments. 


1169.  6.  Thum  v.  Fyke,  (Idaho 
X901)  66  Pac  Rep.  157;  Old  Wayne 
Mut.  L.  Assoc.  V,  Flynn,  31  Ind. 
App.  473;  Fred.  Miller  Brewing  Co.  v. 
Capital  Ins.  Co.,  11 1  Iowa  590;  Aber- 
crombie  v.  Abercrombie,  64  Kan.  29  \ 
Boyle  V,  Musser-Sauntry  Land,  etc.,  Co., 
88  Minn.  456 ;  CaflFery  v.  Choctaw  Coal, 
etc.,  Co.,  95  Mo.  App.  174;  Jaster  v, 
Currie,  (Neb.  1903)  94  N.  W.  Rep.  995  ; 
Bell  V,  Bell,  i8x  U.  S.  i75<  See  also 
Jurisdiction. 

e.  Rice  V,  0>titant,  38  N.  Y.  App.  Div. 

543- 


Anthony  v.  Masters,  2%  Ind.  App.  239; 
Wonderly  v.  Lafayette  County,  150  Mo. 
635 ;  Warrington  v.  Ball,  (C  C  A.)  90 
Fed.  Rep.  464. 

116T.  8.  Brady  v.  Palmer,  10  Ohio 
Cir.  Dec  27,  19  Ohio  Cir.  Ct.  687. 

4.  Ooets  Awarded  la  the  Oiigiaal  Aetiea 
and  entered  in  the  judgment  as  part 
thereof  may  be  recovered  in  an  action 
on  such  judgment.  Cranor  tr.  School 
Dist.,  81  Mo.  App.  152. 

1  he  costs  taxed  upon  the  original  judg- 
ment, if  unpaid,  should  be  relaxed  in 
the  second  judgment,  without  interest; 


Question  Hot  Bailed  by  Demnrrer. —    and  the  costs  of  the  second  judgment 


McDermott-Bunger  Dairy  0>.  v.  Dixon, 
68  N.  J.  L.  49- 

1161.  1.  ninstrations  of  Sufficient 
Pleu.  —  In  an  action  on  a  foreign  judg- 
ment, allegations  that  the  court  which 
rendered  it  was  "without  jurisdiction 
over  the  person  of  the  defendant  be- 
cause he  was  not  personally  served  with 
notice  in  said  cause,  nor  did  he  enter  an 
appearance  personally  or  by  attorney  or 
otherwise,"  are  sufficient.  Minter  v. 
Green,  3  Indian  Ter.  761. 

1163.  8.  Minter  v.  Green,  3  In- 
dian Ter.  761.  See  also  Bailey  v. 
Young,  II  Ohio  Cir.  Dec.  257,  20  Ohio 
Cir.  Ct.  546. 

1 164.  6.  Demurrer.  —  A  demurrer 
will  not  raise  the  question  of  jurisdic- 
tion unless  want  of  jurisdiction  appears 


should  be  taxed  to  the  losing  defendant 
Green-Rea   Co.  v.   Holman,    107   Tenn. 

544- 

1179.  1.  Calif omia,  —  People  v. 
Perris  Irrigation  Dist.,   142  C^L  601. 

Georgia.  —  Everett  v.  Tabor,  119  Gk. 
128;  Gentle  v.  Atlas  Sav.,  etc.,  Assoc, 
105  Ga.  406. 

Illinois.  —  Polarek  v.  (jorden,  102  111. 
App.  356 ;  Denker  v.  Carter,  93  111.  App. 
599>  aMrmed  Decker  v.  Decker,  193  111. 
285. 

Minnesota.  —  (jeisberg  v.  O'Laughlin, 
88  Minn.  431. 

Missouri.  —  Smith  v.  Taylor,  78  Mo. 
App.  630. 

Nebraska.  —  Strowbridge  v.  Miller, 
(Neb.  1903)  94  N.  W.  Rq>.  825. 

New  Jersey.  —  Truitt  v.  Darnell,  (N. 


on  the  face  of  the  record.      Ferry  v.    J.  1903)-  55  Atl.  Rep.  692. 


Miltimore  Elastic  Steel  Cat  Wheel  (>>., 

71  Vt.  457. 

7.  Kedey  v.  Petty,  153  Ind.  179  idl- 
ing II  En  CYC.  OF  Pl,  and  Pr.  1164]; 
Maddox  v.  Summerlin,  92  Tex.  483. 

1 IM.  1.  Gray  v.  Richmond  Bicycle 
Co.,  167  N.  Y.  348;  Babcock  v.  Mar- 
shall, 21  Tex.  Civ.  App.  145. 

8.  Barter  V.  Shull  17  Colo.  App.  162; 


Oklahoma.  —  Hockaday  v.  Jonea,  8 
Okla.  156. 

Tennessee.  —  Smith  v.  Quarles, 
(Tenn.  Ch.  1897)  46  S.  W.  Rep.  1035. 

Wisconsin.  —  Balch  v.  Beach,  119 
Wis.  77. 

United  States.  —  New  River  Mineral 
Co.  V.  Seeley,  120  Fed.  Rep.  193,  56  C 
C.  A.  505. 
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1179.  3.  Parties  —  ^.  Parties  Plaintiff  —  Judgment  Debtor  or 

PriTlet.  —  See  notes  2,  3. 

1  ITS*  Beoeiver  or  Aidgneo.  —  See  note  I. 
Joinder  of  Parties.  —  See  notes  3,  4. 

b.  Parties  Defendant — in  eeneni. — See  note  5. 

1177.  4.  Bills  for  New  Trial  and  Iiqimctioii  —  a.  Equitable 

Defenses  —  (l )  Not  Available  at  Law  —  Donbtfal  or  inadequate  Bemedy 
at  Law.  —  See  note  i . 

Judgment  on  False  Betnm  of  flerrioe.  —  See  notes  3,  4. 

1178.  See  note  i. 

Judgment  on  Unauthorised  A^earanoe  of  Attorney.  —  See  note  4. 
(2)  Available  Either  a(  Law  or  in  Equity  —  (a)  In  General. 

—  See  note  $. 

1 1 80*  (b)    Fraud,    Aeoident,    and    Mistake  —  aa.  In  General.  —  See 
note  I. 

1181.  bb.  Of   Allegations  —  In  Oases  of  Fraud  —  Oeneral  Allegations. 

—  See  notes  i,  2. 

11 79.  8.  Gaehring  v.  Haedrich,  8 
Pa.  Super.  Ct.  507. 

Sureties  in  Supersedeas  Bond.  —  Persons 
who  execute  a  supersedeas  bond  on  ap- 
peal from  a  judgment  thereby  become 
parties  to  the  proceeding  so  far  as  con- 
cerns the  right  to  maintain  a  bill  for 
equitable  relief.  Ellis  v.  Harrison,  24 
Tex.  Civ.  App.  13. 

8.  Tyler  v.  Aspinwall,  73  Conn.  493 ; 
Fitzgerald  v.  Bowen,  114  Ga.  691.  But 
see  Crippen  v.  X.  Y.  Irrigating  Ditch 
Co.,  (Colo.  1904)  76  Pac.  Rep.  794,  hold- 
ing that  a  stranger  whose  rights  are  yio-> 
lated  by  tne  enforcement  of  a  void  judg* 
ment  may  maintain  a  suit  to  have  it 
canceled.  Richardson  v.  Loree,  (C.  C. 
A.)  94  Fed.  Rep.  375. 

1173.  1.  Denton  v.  Baker,  93  Fed. 
Kep.  46,  35  C.  C.  A.  187. 

8.  Purchaser  of  Land  AiTeoted.  —  Where 
a  judgment  debtor  sues  to  set  aside  a 
judgment  procured  by  fraud  and  to  re- 
strain its  enforcement,  it  is  proper  to 
join  as  plaintiff  one  who  has  purchased 
land  which  he  owned  when  the  judgment 
was  rendered  and  on  which  it  was  a  lien. 
Frankel  v.  Garrard,  160  Ind.  209. 

4.  Tereba  v.  Standard  Cabinet  Mfg. 
Co.,   (Ind.  App.   1903)   68   N.   E.  Rep. 

1033. 

6.  East  Riverside  Irrigation  Dist.  v, 
Holcomb,  ia6  Cal.  315 ;  White  v.  Bleck- 
ley, 105  Ga.  173 ;  Dc  Garcia  r.  San  An- 
tonio, etc.,  R.  Co.,  .(Tex.  Civ.  App.  1903) 
77  S.  W,  Rep.  J7S ;  Harrison  r.  Wall- 
ton,  9S  Va.  721, 

IITT.  1.  Usury.  — Huff  r.  Miller, 
(Tenn.  Ch.  1900)  58  S.  W.  Rep.  876; 
Greer  v.  Hale,  95  Va.  533* 


8.  It  should  be  noted  that  the  word 
"  adequate  "  in  the  original  text  is  a  mis- 
print for  "inadequate."  With  this  cor- 
rection, the  statement  of  the  text  is 
supported  by  the  following  cases :  Keely 
V,  East  Side  Imp.  Co.,  16  Colo.  App. 
365 ;  Du  Bois  v,  Clark,  12  Colo.  App. 
220;  Cassidy  v.  Automatic  Time  Stamp 
Co.,  185  111.  431 ;  Kochman  v.  O'Neill, 
102  111.  App.  475 ;  Harper  v.  Mangel,  98 
111.  App.  526;  Frankel  v,  Garrard,  160 
Ind.  209;  Smoot  v.  Judd,  161  Mo.  673; 
Meinert  v.  Harder,  39  Oregon  609; 
Huntington  v.  Crouter,  33  Oregon 
408 ;  Dowell  v,  Goodwin,  22  R.  I.  287. 

4.  Kochman  v,  O'Neill,  X02  111.  App. 
475;  Robberson  v.  Crow,  3  Indian  Ter. 
174;  Tootle  V.  Ellis,  63  Kan.  422; 
Meinert  v.  Harder,  39  Oregon  609; 
Dashner  v.   Wallace,    (Tex.   Civ.   App. 

1902)  68  S.  W.  Rep.  307. 

11T8.  1.  Hockaday  v.  Jones,  8 
Okla.  156. 

4.  Kaufmann  v.  Drexel,  56  Neb.  229. 

5.  Meyers  v.  Smith,  59  Neb.  30. 
1180.     1.   Reay  v.  Treadwell,  (CaL 

1903)  73  Pac.  Rep.  1078 ;  Mulcahey  v, 
Dow,  131  Cal.  73;  Prussian  Nat.  Ins. 
Co.  V.  Chichocky,  94  111.  App.  x68 ;  Lee 
V,  Harmon.  84  Mo.  App.  157;  Wilson 
V.  Schaefer,  107  Tenn.  300;  Wood  v. 
Davis,  X08  Fed.  Rep.  130;  Holton  v, 
Davis,  X08  Fed.  Rep.  X38,  47  C.  C  A. 
246. 

1191.  1 .  California,  —  Mulcahey  v. 
Dow,  131  Cal.  73. 

C;#or£to.  •— Coleman  v.  Coleman,  S13 
Ga.  X49. 

Kansas.  —  Ohio,  etc.,  Mortg.,  etc.*  Go- 
V.  Carter,  9  Kan.  App.  6ji. 


Supp.  PI.  &  Pr.— 60 


045 


1181  1186 


JUDGMENTS. 


Vol.  XI. 


1181.  Aets  ftud  BejmM&tatiaiii.  —  See  note  3. 
1189.  See  note  i. 

Br«Mh  of  AgrMmonts.  —  See  note  3* 

1 1 85.  Pwjnry.  —  See  note  5. 
1184.  See  note  3. 

I&  OuM  of  Aoddent  and  Miitak*.  — See  note  4. 
1 1 8«S.  Allogations  Common  to  All  Caiot.  —  See  note  2. 

1186,  See  notes  i,  2,  3. 

Minnesota.  —  Geisberg  v,  O'LAOghlin,  strained  on  the  ground  that  false  tesd- 

88  Minn.  431.  mony  was  given  by  the  successful  part]r 

New    York,  —  Ingalls    v.    Merchants'  unless  it  is  shown  with  reasonable  cer- 

Nat.   Bank,  51   N.   Y.  App.   Div.   305;  tainty  that  the  result  of  the  trial  would 

New  York,  etc.,  Transp.  Co.  v.  Tyroler,  have  been  different  if  such  false  teati- 


2$  N.  Y.  App.  Div.  161. 


mony  had  not  been  given.    HoUon  tr. 


Oi^/aA<>ma. —Tibbitst/.  Miller,  9  Okla.     Davis,  108  Fed.  Rep.  138,  47  C.  C  A. 


677. 

Oregon.  —  George    v.    Nowlan,    38 
Oregon  537, 


346;  Wood  V.  Davis,  108  Fed.  Rep.  130. 
So  in  Nebraska  the  intentional  pro- 
duction of  false  testimony  may  justify 
Tennessee.  —  Griffith      v.      Griffith,    the  annulment  of  a  decree  or  judgment 
(Tenn.  Ch.  1898)  46  S.  W.  Rep.  340.        Miller  v.  Miller,  (Neb.  1903)  9S  N.  W. 
Texas.  —  De  Garcia  v.  San  Antonio,     Rep.  2010;  Secord  v.  Powers,  61   Neb. 
etc.,  R.  Co.,  (Tex.  Civ.  App.  1903)  77    615;    Meyers  v.   Smith,   59  Neb.   30; 


S.  W.  Rep.  375. 


Barr  v.  Post,  59  Neb.  361;  Munro  v. 


JVisconsin.  —  Balch    v.    Beach,     119     Callahan,  55  Neb.  75. 


Wis.  77. 

United    States.  —  Travelers'    Protec- 
tive Assoc,  V.  Gilbert,  1 1 1  Fed.  Rep.  269, 


11§4«    8.  M^en  v.  Smith,  59  Neb. 


30. 


4.  Allagatioiis  Hold  Imofleioiit.  —  Hall 


49  C.  C.  A.  309;  Holton  V.  Davis,  108     v.   Griffin,    119   Ala.  214;   Fillmofe  v. 


Fed.  Rep.  138,  47  C.  C.  A.  246. 


Hodgman,    71    lu.   App.    S54;   Hopper 


1181.    2.   Graham    v.    Loh,     (Ind.  v.  Davies,  70  IlL  App.  68a;  Marshall  v. 

App.  1904)  69  N.  £.  Rep.  474;  Ruppin  Marshall,  7  Okla.  240;  George  v.  Now- 

V.  McLachlan,   (Iowa  1904)  98  N.  W.  Ian,  38  Oregon  537;  Long  v. 
Rep.  153;  East  Texas  Land,  etc.,  Co.  .v. 
Graham,  34  Tex.  Civ.  App.  521. 

8.  Bigham  v.  Kistler,    114   Gb.  453; 
Dodge  V.  Williams,  107  Ga.  410;  Rup- 
pin V.  McLachlan,  (Iowa  1904)   98  N.  Bow  v.  Broken  Bow  Water  Works  Co., 
W.  Rep.  153;  Brooks  v.  Twitchell,  183  57  Neb.  548. 

Mass.  443;  Tapana  v.  Shaffray,  97  Mo.  ll§ft«    t.  Meyers  v.  Smith,  59  Neb. 

App.  337;  Sherer  V.  Akers,  74  Mo.  App.  30  letting  11  Encyc  of  Pu  and  Pi. 

317;  Everett  v.  Everett,  89  N.  Y.  App.  1185,   11 86];  Henry  v.   Seager,  80  UL 


18  Wash.  4^3;  Perry  v.  Johnston,  95 
Fed.  Rep.  333. 

Kittake.  —^  De     Heren     v.     Heren, 
(Ariz.  1899)  56  Pac. -Rep.  871;  Broken 


Div.  619;     McTeer  v.  Briscoe,  (Tenn.     App.   173;  (jeisberg  v.  O'Laughlis, 
Ch.  1899)  61  S.  W.  Rep.  564-;  Cetti  v,     Minn.  431;  MacCall  v.  Looney,  (Neb. 
Dunman,  26  Tex.  Civ.  App.  433;  Mosby     1903)  96  N.  W.  Rep.  338;    Munro  v. 


V,  Gisbom,  17  Utah  357. 


Callahan,  55  Neb.  75 ;  Norwich  Union 


11  §9.    1.  Weeks  v.  Holmes,  10 1  HI.     F.  Ins.  Soc.  v.  Stang,  9  Ohio  Cir.  Dec. 


App.  435 ;  Miller  v.  Miller,  (Neb.  1903) 
95  N.  W.  Rep.  1 010. 


576,  18  Ohio  Cir.  Ct.  464;  Williams  tr. 
Pile,  104  Tenn.  373;  McTeer  v.  Bri»- 


3.  Cassidy  v.  Automatic  Time  Stamp    coe,   (Tenn.  C^.  1899)  61   S.  W.  Rep. 
Co.,  185  111.  431 ;  Delaney  v.  Brown,  72     564* 


Vt.  344. 


11 96.    1.  McTeer  v.  Briscoe,  (Tenn. 
6.   Steen  v.  March,  133  Cal.     Ch.  1899)  61  S.  W.  Rep.  564.    Catnpare 


616;  Maryland  Steel  Co.  v.  Mamey,  91 
Md.  360 ;  Hamilton  v.  McLean,  169  Mo. 
51 ;  Latimer  v.  Dean,  31  Pittsb.  Leg.  J. 
(Pa.)  193;  U.  S.  V.  Qleeson,  (C.  C.  A.) 
90  Fed.  Rep.  778. 
Vodifloation  of  Rule.  —  The  enforce- 


Hendrickson  v.   Bradley,  8$  Fed.  Rep. 
508,  55  U.  S.  App.  715. 

8.  Smith  V.  Taylor,  78  Mo.  App.  630; 
In  re  James,  (Neb.  1903)  97  N.  W.  Rep. 
33:  Kitzman  v.  Minnesota  Thresher 
Mfg.   0>.,    10  N.   Dak.  26;    Raoey  v. 


ment  of   a  judgment  will   not  be   re-     Racey,   13  Okla.  6^0;  McLane  v,  Saa 
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1187,  b.  Legal    Defenses  —  (i)  Of  Allegations  —  {%j  in 
OtMrmi  —  UkdiM.  —  See  note  i. 

General  Allegations.  —  See  note  2. 
1189*  Setting  Out  Prooeedingt  at  Law. — See  note  I. 
1 190.  (b)  Ko  Adequate  Bemedy  at  Law.  —  See  note  I. 
1193.  See  note  i. 

(o)  Valid  Legal  Defenie.  —  See  note  2. 

Antonio    Nat.   Bank,    (Tex.   Civ.   App.  United  States.  —  Allen  v,  Allen,  97 

1902)  68  S.  W.  Rep.  63 ;  Bergstrom  v.  Fed.  Rep.  525,  38  C.  C.  A.  336. 

Kiel,  28  Tex.  Civ.  App.  532;  Shennan  119il«     1.  Alabama.  —  Foshee       v. 

Steam  Laundry  Co.  v.  Carter,  24  Tex.  McCreary,  123  Ala.  493. 


Civ.  App.  533;  Rowlett  v.  Williamson, 
18  Tex.  Civ.  App.  28. 

11S6.  8.  Roberts  V.  Moore,  113  Ga. 
170;  Koehler  v.  Reed,  (Neb.  1901)  96 
N.  W.  Rep.  380. 

118T.  1.  Brooks  v.  Twitchell,  182 
Mass.  443;  Philadelphia  v.  Wallace,  7 
Pa.  Dist.  721 ;  McLane  v.  San  Antonio 
Nat.  Bank,  (Tex.  Civ.  App.  1902)  68  S. 
W.  Rep.  63  ;  Rio  Grande  Irrigation,  etc., 
Co.  V.  Gildersleeve,  174  U.  S.  603; 
Crapo  V.  Hazelgreen,  93  Fed.  Rep.  316, 
35  C.  C.  A.  314. 

%.  Bill  Xoit  Show  It^nrf.— A  bill 
which  fails  to  show  that  the  judgment 
complained  of  has  operated  or  will  ope- 
rate to  the  prejudice  of  the  complain- 
ant is  bad  on  demurrer.  Van  Every  v. 
Sanders,  (Neb.  1903)  95  N.  W.  Rep. 
870. 

11S9.  1.  Hamilton  v.  McLean,  169 
Mo.  51. 

ftpfB^mMij  of  Complaint. — The  com- 
plaint in  an  action  to  review  a  judgment 
must  contain  in  the  body  thereof  enough 
of  the  pleadings  in  the  cause  sought  to 
be  reviewed  to  present  the  question  of 
the  alleged  error,  without  resorting  to 
the  transcript  of  the  record  filed  with 
the  complaint  State  v.  Wills,  26  Ind. 
App.  3^9- 

1190.  1.  Georgia.  —  Reynolds,  etc., 
Estate  Mortg.  Co.  v.   Martin,   1x6  Ga. 

495. 
Iowa.  —  Murphy  v.  Cuddihy,  1 1 1  Iowa 

645. 

Kansas.  —  Ohio,  etc.,  Mortg.,  etc,  Co. 
V.  Carter,  9  Kan.  App.  621. 

Missouri.  —  Mott  v.  Bernard,  97  Mo. 
App.  265 ;  Patterson  v.  Yancey,  97  Mo. 
App.  681 ;  Straub  v.  Simpson,  74  Mo. 
App.  230. 


Georgia.  —  Johnson  v.  Driver,  xo8 
GsL,  595. 

Illinois. —  Dolton  v.  Dolton,  20  x  111. 
155  ;  Klinesmith  v.  Van  Bramer,  104  111. 
App.  4;  Maher  v.  Title  Guarantee, 
etc.,  Co.,  95  111.  App.  365;  Ingwersen  v. 
Buchholz,  88  111.  App.  73. 

Indiana.  —  Davis  v.  Gements,  148 
Ind.  605;  Hart  v.  O'Rourke,  151  Ind. 
205 ;  Fitch  V.  Byall,  149  Ind.  554. 

Kansas.  —  Publishing  House  v.  Heyl, 
61  Kan.  634. 

Kentucky.  —  Todd  v.  Jackson,  (Ky. 
1901J  61  S.  W.  Rep.  I. 

Missouri.  —  Missouri,  etc.,  R.  Co.  v. 
Warden,  73  Mo.  App.  117. 

Nebraska.  —  Mayer  v.  Nelson,  54  Neb. 

434- 

Ohio.  —  Brennen  v.  Cist,  9  Ohio  Dec 
18,  6  Ohio  N.  P.  I. 

Texas.  —  Aultman  v.  Higbee,  (Tex. 
Civ.  App.  1903)  74  S.  W.  Rep.  955. 

Compare  Bartmess  v.  Holliday,  27 
Ind.  App.  544;  State  v.  Wills,  26  Ind. 
App.  329. 

8.  Longdale  Iron  Co.  v.  Quesenberry, 
50  W.  Va.  451,  quoting  ix  Encyc.  of 
Pl.  and  Pr.  1x92.  See  also  the  follow- 
ing cases: 

California.  —  Painter  v.  J.  B.  Painter 
Co.,  133  Cal.  X29. 

Illinois.  —  Kochman  v.  O'Neill,  202 
111.  1x0,  affirming  102  111.  App.  475; 
Rogan  V.  Eads,  xox  111.  App.  509;  Off  v. 
Title,  etc.,  Co.,  87  111.  App.  472;  Liese- 
rowitz  V.  West  Chicago  St.  R.  Co.,  80 
III.  App.  248. 

Missouri.  —  Mott  v.  Bernard,  97  Mo. 
App.  265. 

Nebraska.  —  Strowbridge  v.  Miller, 
(Neb.  1903)  94  N.  W.  Rep.  825;  Dor- 
wart  V.  Troyer,  (Neb.  X9ox)  96  N.  W. 


New  Jersey.  —  Hayee  v.  U.  S.  Phono-  Rep.  116;  Koehler  v.  Reed,  (Neb.  1901) 

graph  Co.,  (N.  J.  1903)  55  Atl.  Rep.  84.  96  N.  W.  Rep.  380 ;  McBride  v.  Wake- 

North    Carolina.  •—  Robinson   v.    Mc-  field,  58  Neb.  44s. 

Dowell,  X25  N.  Car.  337.  Oklahoma.  —  Hockaday  v.  Jones,   8 

Oregon.  —  Hoover    v.    Bartlett,    42  Okla.  X56. 

Oregon  145.                   '  Texas.  —  Dashmer  v.  Wallace,  (Tex. 
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119S.  Sec  note  i. 

1 194.  {a)  Mattart  of  SxeiM  —  Vfeflv*  to  Doflnd.  —  See  notes  I,  2. 

1199*  See  note  i. 

1190.  See  notes  i,  2,  3,  4. 

1 197.  Ykilvo  to  Xftko  lUnet  AttMK  on  Jvdgmoat.  —  See  note  I. 

Or.  App.   1902)   68   S.   W.   Rep.   307;    •    Nebraska,  —  Dorwart  r.  Troycr,  (Neb. 
Sherman  Steam  Laundry  Co.  v.  Carter,     1901)    96    N.    W.    Rep.    116;    Koehler 


J4  Tez.  Gt.  App.  533. 

mattmioii.  —  Allegations  that  col- 
lateral given  to  secure  a  debt  which  was 
the  foundation  of  the  original  judgment 
has  been  permitted  by  the  judgment 
creditor  to  become  worthless,  and  that 
such  creditor  has  become  insolvent, 
show  an  adequate  defense  in  connection 
with  allegations  that  the  defense  at  law 
was  prevented  by  sickness.  Owen  v. 
Genon,  119  Ala.  217. 


V.  Reed,  (Neb.  1901)  96  X.  W.  Rep. 
380 ;  Broken  Bow  v.  Broken  Bow  Water 
Works  Co.,  57  Neb.  548. 

Oklahoma,  —  Crist  v.  Cosby,  11  Okla. 

635. 

Tennessee.  —  Griffith  v.  Griffith, 
(Tenn.  Ch.  1898)  46  S.  W.  Rep.  340. 

Washington.  —  Spokane  Co-operative 
Co.  V.  Pearson,  28  Wash.  1 18. 

IIM.  1.  Kanape  v.  Reeves,  lay 
Ala.  216;  Scroggin  v.  Hammett  Grocer 


1193.    1.  Foshee  v.  McCreary,   123     Co^  66  Ark.  183;  West  Chicago  St.  R. 


Ala.  493;  Folliam  v.  Drake,  105  Iowa 
615;  Campbell  v.  Sherley,  (Ky.  1903) 
76  S.  W.  Rep.  540 ;  O'Rourke  v.  Schultz, 


Co.  9.  Stoltzenfeldt,  100  111.  App.  142; 
Heniy   v.    Seager,   80    111.    App.    172; 
Fears  v.  Riley,  148  Mo.  49 ;  MacCaJl  v. 


23    Mont.  285;  Estes  v.   Timraons,    12    Looney,    (Neb.    1903)    96   N.    W.   Rep. 
Okla.  537 ;  Evans  v.  International  Trust     238 ;  Evans  v.  International  Trust  Co., 


Co.,  (Tenn.  Ch.  1900)  59  S.  W.  Rep. 
373  ;  Luther  v.  Western  Union  Tel.  Co., 
25  Tex.   Civ.  App.  31 ;  Mosby  v.  Gis- 


(Tenn.  Ch.  1900)  59  S.  W.  Rep.  373; 
National  Surety  Co.  v.  State  Bank,  120 
Fed.  Rep.  593,  56  C.  C.  A.  657;  Trav- 


bom,  17  Utah  257;  Allen  v.  Allen,  97     eler^s  Protective  Assoc,  v.  Gilbert,  iii 


Fed.  Rep.  525,  38  C.  C  A.  336;  Hend- 
rickson  V.  Bradley,  85  Fed.  Rep.  508,  55 
U.  S.  App.  715.  Compare  Harris  v. 
McDonald,  194  IU«  75- 

1194*  1.  Alabama.  —  Hooper  v. 
Birchfield,  138  Ala.  423;  Foshee  v.  Mc- 
Creary, 123  Ala.  493. 


Fed.  Rep.  269,  49  C.  C  A.  309. 

11  SO.  1.  Donaldson  v.  Roberts,  109 
Ga.83a. 

2.  Robinson  v.  Davis,  66  Ark.  429; 
Anltman  v.  Higbee,  (Tex.  Gv.  App. 
1903)  74  S.  W.  Rep.  955. 

8.  SpidemieatPlaoaof  TrialVo 


Georgia.  —  Griffin  v.  Smyly,   105  Ga.     —Anltman  v.  Higbee,  (Tex.  Gv.  App. 

1903)  74  S.  W.  Rep.  955. 

4.  See  Owen  v.  Gerson,  119  Ala.  217; 
Delaney  v.  Brown,  ya  Vt.  344. 

1197.  1.  Banady  \j  Xottoa  te  Vaw 
Trial,  Appeal,  or  Writ  of  Error.  —  Kitz- 


475. 

Illinois.  —  Polardc  v.  Gordon,  102  IlL 

App.  356. 

Iowa.  —  Fulliam  v.  Drake,   105  Iowa 
615. 


Kansas.  —  Ohio,  etc.,  Mortg.,  etc.,  Co.     man  v.  Minnesota  Thresher  Mfg.  Co.,  10 


V.  Carter,  9  Kan.  App.  621. 

Nebraska.  —  McHaile  v.  Metz,  (Neb. 
1903)  96  N.  W.  Rep.  1004;  Cleland  v. 
Hamilton  L.  &  T.  Co.,  55  Neb.  13. 

New  York.  —  Ingalls  v.  Merchants' 
Nat.  Bank,  51  N.  Y.  App.  Div.  305. 

Oklahoma. —  Herbein  v.  Moore,  10 
Okla.  317- 

Texas.  —  Mason  v.  House,  20  Tex. 
Civ.  App.  500. 

8.  Georgia.  —  Berry  v.  Burghard,  11 1 

(ja.  iiy. 

Illinois.  —  Klinesmith  v.  Van  Bramer, 
104  111.  App.  384. 

Kentucky.  —  Jacobs  v.  Jacobs,  (Ky. 
1 001)  62  S.  W.  Rep.  263. 

Minnesota.  —  O'Brien  v.  Larson,  7 1 
Minn.  371. 


N.  Dak.  26,  citing  1 1  Encyc.  of  Pl.  and 
Pr.  1 197.    See  also  the  following  cases: 

California.  —  HoUenbeak  v.  HcCay. 
127  CaL  21. 

Illinois.  —  Qark  v.   Shawen,   190  111. 

47. 

Missouri.  —  Petterson  r.  Yancey,  97 
Mo.  App.  681. 

Nebraska.  —  Langan  v.  Parkhurst, 
(Neb.  1901)  96  N.  W.  Rep.  6$. 

North  Dakota.  —  Freeman  v.  Wood, 
XX  N.  Dak.  I. 

Oregon.  —  (jeorge  v.  Nowlan,  38 
Oregon  537. 

Rhode  Island.  —  Rafferty  v.  Potter,  ax 
R.  I.  517- 

Texas.  —  De  Garcia  v.  San  Antonio, 
ctCj^R.  Co.,  (Tex.  Gv.  App.  1903)  77  S. 
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1 198.  (2)  Newly   Discovered  Evidence  —  In    Ckntral.  —  See 
notes  I,  2. 

1199.  See  note  i. 

1301.  r.  Void  Judgments— iMrti]i0tio&B«tvMa  Void  and  Yoidaiito 

JTudgmenU.  —  See  notes  I,  2. 

1909.  Contrary  Doctrine.  —  See  notes  I,  2. 
1303.  Judgments  on  Illogal  ContraoU.  —  See  note  2. 

1304«  6.  fiilla  for  Iig  unction  Only.  —  See  note  2. 
1905«  See  note  2. 

6.  Belief—  a.  Nature.  —  See  note  6. 


W.  Rep.  J7S ;  Aultman  v.  Higbee»  (Tex. 
Civ.  App.  1903)  74  S.  W.  Rep.  955 ; 
Graham  v.  Coolidge,  30  Tex.  Civ.  App. 

^73. 

Washington.  —  Eidemiller  v.  Elder,  3  j 

Wash.  605  ;  Long  v.  Eisenbeis,  18  Wash. 

423- 

West  Virginia,  —  Graham  v.  Citizens' 

i\^i.  Bank,  45  W.  Va.  701. 

1199.  1.  Springfield  Engine,  etc, 
Co.  V.  Michener,  23  Ind.  App.  130; 
Brashears  v.  Dickinson,  (Ky.  1902)  66 
S.  W.  Rep.  816;  Tatum  v.  Tate,  77 
Miss.  684;  Meyers  v.  Smith,  59  Neb. 
30;  Barr  v.  Post,  59  Neb.  361;  Hayes 
V.  U.  S.  Phonograph  Co.,  (N.  J.  1903) 
55  Atl.  Rep.  84. 

2.  Polarek  v,  Gordon,  102  111.  App. 
356. 

1199.  1.  Brady  v.  Horvath,  79,111. 
App.  1 7 ;  Tereba  v.  Standard  Cabinet 
Mfg.  Co.,  (Ind.  App.  1903)  68  N.  E. 
Rep.  1033 ;  Warne  v.  Irwin,  153  Ind.  20; 
Maryland  Steel  Co.  v.  Marney,  91  Md. 
360 ;  Tatum  v.  Tate,  77  Miss.  684 ;  Van 
Antwerp  v.  Lathrop,  (Neb.  1904)  98  N. 
W.  Rep.  35 ;  Barr  v.  Post,  59  Neb.  361 ; 
Hayes  v.  U.  S.  Phonog^ph  Co.,  (N.  J; 
1903)  55  Atl.  Rep.  84. 

1201.  1.  Colorado.  —  Venner  v. 
Denver  Union  Water  Co.,  15  Colo.  App. 
495;     Smith  V.  Morrill,   12  Colo.  App. 

233. 

Iowa.  —  Iowa  Sav.,  etc..  Assoc,  v. 
Chase,  118  Iowa  51. 

Kentucky.  —  Combs  i'.  Sewell,  (Ky. 
1900)  59  S.  W.  Rep.  526. 

Oklahoma.  —  Hockaday  v.  Jones,  8 
Okla.  156. 


585 ;  Graham  v.  East  Texas  Land,  etc., 
Co.,    (Tex.  Civ.  App.   1899)    50  S.  W.. 
Rep.  579. 

West  Virginia.  —  Waldron  v.  Harvey, 
(W.  Va.  X904)  46  S.  E.  Rep.  603. 

2.  Keely  v.  East  Side  Imp.  Co.,  16 
Colo.  App.  365 ;  August  Kern  Barber 
Supply  Co.  V.  Freeze,  96  Tex.  513; 
Harrison  v,  Lokey,  26  Tex.  Civ.  App. 
404;  Fox  V.  Robbins,  (Tex.  Civ.  App. 
1901)  62  S.  W.  Rep.  815. 

Id09.  1.  Mullins  v.  Rieger,  169 
Mo.  521 ;  Smoot  y.  Judd,  i6x  Mo.  673 ; 
Straub  v.  Simpson,  74  Mo.  App.  230; 
Missouri,  etc.,  R.  Co.  v.  Hoereth,  144 
Mo.  136;  Kaufman  v.  Drexel,  56  Neb. 
229  ;  Hoover  v.  Bartlett,  42  Oregon  145  ; 
Hickok  V.  Caton,  53  W.  Va.  46. 

2.  Off  V.  Title,  etc.,  Co.,  87  111.  App. 
472 ;  True  v.  Mendenhall,  67  Kan.  497 ; 
Baldwin  v.  Burt,  (Neb.  1903)  96  N.  W. 
Rep.  401 ;  Rice  v.  Allen,  (Neb.  1903)  95 
N.  W.  Rep.  704 ;  Strowbridge  v.  Miller, 
(Neb.  1903)  94  N.  W.  Rep.  825;  Kauf- 
man V.  Drexel,  56  Neb.  229;  Radzuweit 
V.  Watkins,  53  fleb.  412;  Lawton  v, 
Nicholas,  12  Okla.  550;  Meinert  v. 
Harder,  39  Oregon  609. 

1903.  8.  Boddie  v.  Brewer,  etc. 
Brewing  Co.,  204  111.  352;  Fields  v. 
Brown,  188  111.  11 1;  Harris  v.  McDon- 
ald, 79  111.  App.  638,  affirmed  194  III.  75. 

1994.  2.  Holderman  v.  Tedford,  7 
Kan.  App.  657;  Mutual  Nat.  Bank  v, 
Moore,  104  La.  150;  Moore  v.  Red, 
(Miss.  1898)  22  So.  Rep.  948;  Smith  v, 
Taylor,  78  Mo.  App.  630;  Abee  v.  San 
Antonio  Brewing  Assoc,  (Tex.  Civ. 
App.  1904)  78  S.  W.  Rep.  973 ;  Johnson 


Oregon.  —  George    v.     Nowlan,     38     v.  Huber,  106  Wis.  282. 


Oregon  537. 

Texas.  —  Dashner  v.  Wallace,  (Tex. 
Civ.  App.  1902)  68  S.  W.  Rep.  307; 
Smith  V.  Carroll,  28  Tex.  Civ.  App.  330 ; 
Fox  V.  Robbins,  (Tex.  Civ.  App.  1901) 
62  S.  W.  Rep.  8is;  Tucker  v.  Williams, 
(Tex.  Civ.  App.   1900)  56  S.  W.  Rep. 


Tender  in  Beplevin.  — Marks  v.  Willis, 
36  Oregon  x. 

Disehanro  in  Bankniptey.  —  Brunk  v. 
Moulton  Bank,  121  Iowa  14. 

1295.  8.  Johnson  v.  Huber,  106 
Wis.  282. 

e.  Balch  r.  Beach,  119  Wis.  77. 
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1907;  F«r«igB  Jodgmaiu.  —  See  note  2. 

1908.  SUto  ftud  Fad«ral  Govt  JTodgmMits.  —  See  note  I. 

1909,  suttttorj  GhAagM.  —  See  note  2. 
1911.  See  note  2. 

1919,  b.  Extent  —  in  ^wmx.  —  See  notes  2,  3. 
1914«  Bellof  AgftiiMt  P«rti«B  IiMqoiubU.  —  See  notes  2,  3,  5. 
1915.  7.  Hearing  and  Final  Deerte.  —  See  note  r. 

190T.    8.  Gray  v.  Richmond  Bicycle  8.  Van  Every  v.  Sanders,  (Neb.  1903) 

Co.,  167  N.  Y.  348,  reversing  40  N.  Y.  95  N.  W.  Rep.  870;  Rumfield  v.  Neal, 

App.  Div.  506;  Davit  V.  G>mue,  151  N.  (Tex.  Civ.  App.  1898)  46  S.  W.  Rep. 

Y.  172.  262, 

Btttnlaittg   EatoOMiMit   in    VoreigB  1914.    8.  Dunham  Lumber  Co.  p. 

Stnta.  —  A  court  of  equity  in  a  state  Holt,  124  Ala.  x8i. 

wherein  a  judgment  was  rendered  may,  8.  Drake  v.  Sherman,  179  111.  36 j. 

where  it  has  jurisdiction  of  the  parties,  5.  Brewer  v.  Mock,  14  Colo.  App.  454; 

restrain  the  enforcement  of  the  judg-  State  v.  Dashiell,  (Tex.  Civ.  App.  1903) 

ment  against  the  defendant's  property  74  S.  W.  Rep.  779. 

in  another  state.    Manahan  v.  Hart,  24  Aetnal  Deposit  of  Msney  in  Gout.  — 

Ohio  Cir.  Ct.  527.  Where   the  petition   for  an  injunction 

I  SIM*    1.   Howard  v.   De  Cordova,  against    levying    an   execution    for   an 

177   U.   S.  609;  Holton  V.   Davis,    108  amount  greater  than  that  alleged  to  be 

Fed.  Rep.  138,  47  C.  C.  A.  246.  due  on  the  judgment  contains  a  tender 

1909*    8.  McGlathery    v,    Richard-  of  the  amount  actually  due,  the  suit  may 

son,  xa9  Ala.  653 ;  Brooks  v,  Twitchell,  be  maintained  without  actual  deposit  of 

182  Mass.  443.  the    money    in    court.     Hamburger   v, 

1911.    2.  Allis   V,    Hall,    76    Conn.  Kosminsky,  (Tex.  Civ.  App.  1901)  61  S. 

$22;    Holderman    v.    Tedford,    7    Kan.  W.  Rep.  958. 

App.   657.      Contra,  Ellis  v.  Harrison,  19I6*    I*  Balch  v.  Beach,  119  Wis. 

24  Tex.  CiT.  App.  13.  77* 

1919.    8.  Leiserowitz  v.  West  Chi- 
cago St  R.  Co.,  80  111.  App.  248. 

060 


JUDICIAL  NOTICE. 


!•  Ai  to  PlMdiiir  lUttart  of  Whioh  Court  TokM  JiidioUl  Votloo.  —  See 
notes  I,  2. 


1.  1.  State  V,  Scott,  59  Neb.  499; 
Stratton  v,  Oregon  City,  35  Oregon  409 
[both  peases  citing  12  Encyc.  of  Pl.  and 
Pa.  i];  Gunning  v.  People,  189  111. 
165. 

Bvt  ImU  Wliiflh  It  If  Voo«iMU7  to  Al- 
logo  will  not  be  supplied  by  judicial 
notice.  Arkansas  v.  Kansas,  etc,  Goal 
Co.,  183  U.  S.  185;  Mountain  View 
Min.,  etc.,  Co.  v.  McFadden,  x8o  U.  S. 
533.  See  also  People  v.  Bates,  61  N. 
Y.  App.  Diy.  559.  Thus,  the  location 
of  a  city  lot  as  to  which  an  averment 
has  been  wrongly  omitted  from  an  in- 
dictment cannot  be  supplied  by  judicial 


notice.  Gunning  v»  People,  189  111.  165. 
And  judicial  notice  will  not  be  taken  of 
the  grade  of  cities  where  it  is  essential 
to  the  sufficiency  of  an  information  that 
it  should  allege  that  a  city  is  of  a  cer- 
tain grade.  Massa  t^.  State,  2  Ohio  Cir. 
Dec.  6. 

8.  Stratton  v.  Oregon  City,  35  Ore- 
gon 409,  citing  12  Encyc.  of  F^.  and 
Pa.  I. 

By  Statute. —  Barth  v,  Kansas  City  £1. 
R.  Co.,  14a  Mo.  535;  Camp  v.  Wabash 
R.  Co.,  94  Mo.  App.  272 ;  People  v,  Mc- 
Laughlin, (Ct  Gien.  Sess.)  33  Misc. 
(N.  Y.)  691. 


JUDICIAL  SALES. 

0«  L  Dbfikitiov.  —  See  notes  4,  5. 
n.  Hatitbb.  —  See  note  7. 

6.  i.  McAllister  v.  Harman,  loi  Va.  Missouri.  —  In  re  Citisens'  Stock 
17.  .  Bank,  86  Mo.  App.  14. 

6.  Nevada  Nickel  Syndicate  v,  Na-  New  Jersey.  —  Ryan  v.  Wilson  CN. 
tional  Nickel  Co.,  103  Fed.  Rep.  39 1»  J-  X90a)  5a  Atl.  Rep.  993,  64  N.  J.  Eq. 
citing  I  a  Encyc.  of  Pl.  and  Pr.  6,  and     797. 


supporting  the  text  paragraph  generally. 
S<fe  also  the  following  cases: 

Alabama.  —  Morring  v.  Tipton,  126 
Ala.  350;  Thomas  v.  Caldwell,  136  Ala. 
518;  Howison  V.  Oakley,  1x8  Ala.  215, 
holding  an  execution  sale  to  rest  in  ne- 
gotiation only  until  confirmed. 

Arkansas.  —  Southwestern  Arkansas, 
etc.,  R.  Co.  r.  Hays,  63  Ark.  355 ;  Mor- 
row V.  James,  69  Ark.  539. 

California.  —  Dunn  v.  Dunn,  137  Cal. 
51. 

Georgia.  —  Ousley  v.  Bailey,  ixi  Ga. 

7^3- 

Illinois. — Jennings  v.  Dunphy,  174 
III.  86. 

Kansas, — Norton  v.  Reardon,  67  Kan. 
302. 


Tennessee.  —  Geisler  v.  Mauk,  (Tenn. 
Ch.  1898)  48  S.  W.  Rep.  344;  Killough 
V.  Warren,  (Tenn.  Ch.  1899)  58  S.  W. 
Rep.  898. 

iVest  Virginia.  —  Thompson  v.  Cox, 
42  W.  Va.  566;  Klapneck  v.  Keltz,  50 
W.  Va.  331. 

United  States.  —  Magann  v.  Segal,  (C. 
C.  A.)  92  Fed;  Rep.  252.  But  see  Files 
V.  Brown,  (C.  C  A.)  124  Fed.  Rep.  133, 
holding  that  when  a  proposed  bid  is 
submitted  to  the  court  and  an  order  is- 
sued directing  the  acceptance  of  the  bid 
and  the  conveyance  of  the  property,  no 
further  confirmation  is  necessary. 

Compare  Payne  v.  Long-Bell  Lumber 
Co.,  9  Okla.  683. 

7.  Nevada  Nickel   Syndicate  v.  Na« 
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y.  See  notes  i,  2,  3. 

IIL  What  Abe  Judicial  Sales  —  By  izaontm  or  Adniatotmon. 

—  See  note  6. 

8,  Oipliuii'  Court  and  ProlNito  Boko.  —  See  note  2. 
la  PartiUbn.  —  See  note  6. 

By  BoeoiTon.  —  See  note  8. 

9.  AMignoo.  —  See  note  i. 

By  CommliiioiMn  in  Inianity.  —  See  note  4. 
Biooation  or  Shoriili*  Baleo.  —  See  note  6. 

IV.  What  Abe  Not  Judicial  Saleb  —  Ezoontion  or  Oiorift'  u^m 

—  la  OoBoral.  —  See  note  7. 

11.7.  Public  and  Pbivate.  —  See  notes  2,  4. 

71  Obdeb  of  Sale—  1.  In  General  —  See  note  5. 


tional  Nickel  Co.,  103  Fed.  Rep.  391, 
citing  \2  Encyc.  of  Pl.  and  Pr.  6,  and 
approving  the  several  statements  of  the 
text.    See  also  the  following  cases: 

Alabama,  —  Cottingham  v.  Moore,  1 28 
Ala.  209;  Howison  v.  Oakley,  iiS  Ala. 
215;  Morring  v,  Tipton,  126  Ala.  350, 
in  which  last  case  the  sale  was  held  to 
be  the  act  of  the  court. 

Georgia,  —  Oiasley  v.  Bailey,  xii  Ga. 

783. 

Kansas,  —  Norton  v.  Reardon,  67 
Kan.  302. 

New  Mexico.  —  Horse  Springs  Cattle 
Co.  V,  Schofield,  9  N.  Mex.  136. 

Virginia.  —  McAllister  v,  Harman, 
101  Va.  17. 

United  States,  —  Files  v.  Brown,  ( C. 
C.  A.)  124  Fed.  Rep.  133- 

T.  1.  Nevada  Nickel  Syndicate  v. 
National  Nickel  Co.,  103  Fed.  Rep.  391, 
citing  12  Encyc.  op  Pl.  and  Pr.  6.  See 
also  the  following  cases : 

Alabama,  —  Morring  v.  Tipton,  126 
Ala.  350;  Cuin  V.  House,  133  Ala.  304; 
Howison  V,  Oakley,  1x8  Ala.  215. 

Kansas,  —  Norton  v.  Reardon,  67 
Kan.  302. 

North  Carolina,  —  Morris  v.  House, 
125  N.  Car.  550. 

Pennsylvania.  —  Fahrig  v.  Schimpff, 
199  Pa.  St.  423. 

Virginia.  —  McAllister  v.  Harman, 
101  Va.  17. 


sale  notwithstanding  defects  in  the  ad- 
vertisements. 

8.  Robertson  v.  Smith,  94  Va.  250. 
6.   CuUi    V,    House,     133    Ala.    304; 

Howison  V,  Oakley,  118  Ala.  215;  Fah- 
rig V.  Schimpff,  199  Pa.  St.  423. 

9.  2.   Irwin  v,  Flynn,  no  La.  829. 
8.  Warren  v,   Manwarring,    173   Mo. 

21. 

8.  Campbell  v.  Parker,  59  N.  J.  £q. 
342. 

9.  1.  Peele  v.  Ohio,  etc..  Oil  Co., 
158  Ind.  374. 

InKentuokya  sale  by  a  court  in  bank- 
ruptcy proceedings  is  a  judicial  sale. 
Carlisle  v.  Cassady,  (Ky.  1898)  46  S. 
W.  Rep.  490. 

4.  Stewart  v.  Wagoner,  29  Pittsb. 
Leg.  J.  (Pa.)  359. 

6.  Seymour  v.  National  Bldg.,  etc.. 
Assoc,  116  Ga.  285. 

7.  Dakota  Invest.  Co.  v.  Sullivan,  9 
N.  Dak.  303 ;  Klapneck  v.  Keltz,  50  W. 
Va.  331. 

11.  2.  Davis  V.  Ives,  75  Conn.  611: 
Peele  v.  Ohio,  etc.,  Oil  Co.,  158  Ind. 
374;  Eliason  v.  Bronnenberg,  147  Ind. 
248;  Smith's  Estate.  188  Pa.  St.  222; 
O'Brian  v.  Wiggins,  lo  Kulp  (Pa.)  125; 
Blanton  v.  Kentucky  Distilleries,  etc., 
Co.,  120  Fed.  Rep.  318. 

4.  South  Baltimore  Brick,  etc.,  Co.  v. 
Kirt>y,  89  Md.  52. 

Power  of  Conrt.  —  Where  private  sales 


United  States.  —  Files  v.  Brown,  (C.    arc  permitted,  the  court  can  order  that 


C.  A.)  124  Fed.  Rep.  133. 

2.  Nevada  Nickel  Syndicate  v.  Na- 
tional Nickel  Co.,  103  Fed,  Rep.  301 
[citing  12  Encyc.  op  Pl.  and  Pr.  61 ; 
Thompson  v.  Burge,  60  Kan.  549 ;  Old 
Colony  Trust  Co.  v.  Great  White  Stiirit 
Co.,  181  Mass.  413;  Polhemus  v.  Pris- 
cilla,  (N.  J.  1903)  54  Atl.  Ren.  T41, 
holding  that  the  court  may  confirm  the 


property  be  sold  either  at  a  public  or  a 
private  sale.  Smith's  Estate,  188  Pa. 
St.  222:  Klapneck  v.  Keltz,  50  W.  Va. 
331 ;  Blanton  v.  Kentucky  Distilleries, 
etc.,  Co.,  120  Fed.  Rep.  318. 

6.  lTe«W8ity  of  OrHw  of  Sal^.  —  Norton 
V.  Reardon.  67  Kan.  302:  Passumpslc 
Sav.  Bank  v.  Maulick,  60  Neb.  469; 
Gooding  v.  Ransom,  63  Neb.  78 ;  Amot- 


052 


Vol.  XII. 


JUDICIAL  SALES, 


Ijt-lff 


—  See  note  8. 
General.  —  See 


19.  See  note  i. 

2.  Jnriadiotion.  —  See  note  3. 
8.  Contents.  —  See  notes  4,  5. 
▼H  Levy.  —  See  note  7. 
VnL  Appsaissksvt  —  1.  Pretnmptioni. 

IS.  2.  Heoeaiity    of   Appraiiement  —  a.  In 
notes  2,  6. 

14.  See  note  5. 

b.  Waiver.  —  See  notes  6,  8. 
Iff.  c.  Effect  of  Failure  to  Appraise.  —  See  notes  i,  2. 

3.  Appraiiors — a.  In  General — Attaekis;  vaiiiAtio&.  —  See 
note  3. 

keag  Say.  Bank  v.  Robbins,  53  Neb. 
776 ;  Jarrett  v.  Hoover,  54  Neb.  65 ; 
Schott  V,  Machamer,  54  Neb.  514  (hold- 
ing a  decree  to  subject  property  to  debts 
to  be  sufficient  authority  under  which  to 
sell) ;  Bristol  Sav.  Bank  v.  Field,  57 
Neb.  670;  Wagenknecht  v.  Seeley,  55 
Neb.  769 ;  Young  v.  Wood,  63  Neb.  291 ; 
Mead  v.  Hoover,  6z  Neb.  419;  Salis- 
bury V,  Murphy,  63  Neb.  415;  McKin- 
ney  v,  Glassburn,  (Neb.  1902)  89  N.  W. 
Rep.  598 ;  Cuyler  v.  Lilly,  65  Neb.  507 ; 
Jones  V.  Miller,  (Neb.  1902)  92  N.  W. 
Rep.  201 ;  Hartsuff  v,  Huss,  (Neb.  1901) 
95  N.  W.  Rep.  1070;  Gallentine  v.  Cum- 
mings,  (Neb.  1903)  96  N.  W.  Rep.  178. 
See  also  Campbell  v,  Parker,  59  N.  J. 
Eq.  342,  holding  that  no  order  of  sale 
was  necessary  for  a  receiver's  sale. 

13.  1.  Kunselman  v,  Stine,  183  Pa. 
St.  I,  holding  void  a  sale  without  an 
order  of  the  proper  court  made  after 
ten  days'  notice  to  the  life  tenant; 
O'Connor  v.  Vineyard,  (Tex.  Civ.  App. 

1897)  43  S.  W.  Rep.  55- 
8.  Jnriidiotion    to    Bender    Order.  — 

Beezley  v.  Phillips,  (C.  C.  A.)  117  Fed. 
Rep.  I  OS ;  Kammerer  v.  Morlock,  125 
Mich.  320,  7  Detroit  Leg.  N.  528 ;  Wells 
V,  Steckleberg,  50  Neb.  670;  Ream  v. 
Wolls,  61  Ohio  St.  131 ;  O'Brian  v. 
Wiggins,  10  Kulp  (Pa.)  125;  Smith 
V.  Wildman,  1 78  Pa.  St.  245  ;  Hoback  v. 
Miller,  44  W.  Va.  635;  Waldron  v. 
Harvey,  (W.  Va.  1904)  46  S.  E.  Rep. 
603. 

4.  IMMretlonary  Direetion.  —  In  rt 
White,  178  Pa,  St.  280. 

6.   Underwood    v.    Cartwright,    (Ky. 

1898)  47  S.  W.  Rep.  580,  holding  that 
the  failure  to  fix  the  terms  and  con- 
ditions of  the  sale  in  compliance  with 
the  provision  of  the  code  was  such  an 
irregularity  as  would  prevent  the  con- 
firmation of  the  sale  when  coupled  with 
inadequacy  of  price. 


7.  German  Loan  Soc.  v,  Kern,  38  Ore- 
gon 2Z2  {.citing  \2  Encyc.  of  Pl.  and 
Pr.  12] ;  Birbeck  Invest.,  etc.  Co.  v. 
Gardner,  55  N.  J.  £q.  632;  State  v. 
Moyer,  17  Wash.  643. 

8.  Bostwick  V,  Keller,  62  Neb.  815; 
De  Groot  v.  Wilson,  63  Neb.  423 ;  Ram- 
ser  V.  Johnson,  (Neb.  1902)  89  N.  W. 
Rep.  381 ;  Union  Trust  Co.  v.  King, 
(Neb.  1902)  91  N.  W.  Rep.  190. 

13.  8.  Bollman  v.  Gemmill,  155 
Ind.  33. 

Under  a  Mortgage  Foredoinre  Deeree 
appraisement  is  not  necessary  in  At- 
kansas.  Southwestern  Arkansas,  etc., 
R.  Co.  V.  Hays,  63  Ark.  355. 

6.  Tichenor  v.  Wood,  70  S.  W.  Rep. 
837,  24  Ky.  L.  Rep.  X109. 

14.  '  6.  Columbia  Finance,  etc.,  Co. 
V.  Bates,  74  S.  W.  Rep.  248,  24  Ky.  L. 
Rep.  2412;  Vivion  v,  Vivion,  (Ky.  1899) 
50  S.  W.  Rep.  984;  Schick  v.  Whit- 
comb,  (Neb.  1903)  94  N.  W.  Rep.  1023. 

6.  Compare  Dennis  v.  Moses,  18 
Wash.  537. 

8.  Blanton  v.  Kentucky  Distilleries, 
etc.,  Co.,  120  Fed.  Rep.  318. 

15.  1.  Vivion  v.  Vivion,  (Ky.  1899) 
so  S.  W.  Rep.  984. 

2.  In  Loniiiasa  a  failure  to  appraise 
is  a  relative  nullity  only,  and  will  not 
affect  the  sale  when  presented  in  a  col- 
lateral proceeding.  Davis  v.  Martin, 
(C.  C.  A.)  113  Fed.  Rep.  6. 

In  Nebraska.  —  Wheldon  v.  Cornett, 
(Neb.  1903)  94  N.  W.  Rep.  626. 

United  Stotee.  —  See  Nevada  Nickel 
Syndicate  v.  National  Nickel  Co.,  103 
Fed.  Rep.  391,  in  reference  to  Nevada 
laws. 

8.  Omaha  L.  &  T.  Co.  v.  Fitzpatrick, 
59  Neb.  303 ;  Green  v.  Paul,  60  Neb.  7 ; 
Iowa  L.  &  T.  Co.  V.  Stimpson,  53  Neb. 
536;  Brown  v.  Fitzpatrick,  56  Neb.  61 
(holding  that  violation  of  law  is  not 
sufficient  ground   for  attacking  an  ap- 
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Iff. 
16. 

ir. 

18. 
19. 


AppatntmtDt  XinittflrlaL  —  See  note  4. 

b.  Qualifications.  —  See  note  6. 
See  notes  4,  7. 

c.  Number.  —  See  note  i. 

d.  Appointment  —  bj  B«iitiRr.  —  See  note  7. 

e.  Oath  —  GtacraUy.  —  See  notes  3,  4. 

B7  Whom  Adainiitered.  —  See  notes  8,  ID. 

/.  Duties  —  view  of  PmnlMi.  —  See  notes  i,  2,  3. 

Bnti  and  PraAts.  —  See  note  4. 

Umm  and  InoambnuioM.  —  See  notes  6,  8* 

Mnt  Bobtort.  —  See  note  I. 

BiiSvtnt  Ittnu.  —  See  note  3. 


praisement,  but  fraud  must  be  alleged) ; 
Ballou  t/.  Sherwood,  58  Neb.  ao ;  Wood 
V.  Qark,  58  Neb.  115;  Lockwood  v. 
Cook,  58  Neb.  302;  Michigan  Mut.  L. 
Ins.  Co.  V,  Richter,  58  Neb.  463;  Wil- 
liams V,  Taylor,  63  Neb.  717;  Omaha 
L.  &  T.  Co.  V,  Walenz,  (Neb.  1902)  90 
N.  W.  Rep.  222;  Pierce  v.  Reed,  (Neb. 
1903)  93  N.  W.  Rep.  154;  David  Adler, 
etc..  Clothing  Co.  v.  Hellman,  (Neb. 
1903)  95  N.  W.  Rep.  467. 

15,  4.  Seaman  v.  Northwestern  Mut. 
L.  Ins.  Co.,  (C.  C.  A.)  86  Fed.  Rep.  493. 

6.  Compare  Wheldon  v.  Cornett, 
(Neb.  1903)  94  N.  W.  Rep.  626,  holding 
that  the  objection  that  one  of  the  ap- 
praisers was  not  a  freeholder  was  not 
fatal,  the  defect  being  a  mere  irregular- 
ity  not  affecting  the  power  of  the  sher- 
iff to  sell;  and  that  an  appraiser  who 
has  bought  land  but  who  has  not  re- 
ceived a  deed  is  a  freeholder  for  the 
purpose  of  making  an  appraisement. 

16«    4.   Davis  v,  Ives,  75  Conn.  61  x. 

WitasMM. —  The  fact  that  appraisers 
have  testified  in  a  cq^e  does  not  prevent 
their  being  disinterested.  David  Adler, 
etc..  Clothing  Co.  v.  Hellman,  (Neb. 
1903)  95  N.  W.  Rep.  467. 

7.  Ezoeptions. — The  frequent  selec- 
tion of  an  appraiser  as  such  does  not 
disqualify.  Maginn  v.  Pickard,  57  Neb. 
642. 

IT.  1.  Davis  V.  Ives,  75  Conn.  611 ; 
In  re  Shea,  (C.  C.  A.)   126  Fed.  Rep. 

153. 

7.  See  Fellows  v.  Hoyt,  69  N.  H.  179, 
as  to  the  power  of  appointment  by  the 
assignee  of  an  insolvent. 

18*  8.  Cavender  v.  Cavender,  i 
Penn.  (Del.)  86 :  Vivion  v.  Vivion,  (Ky. 
i8q9)  50  S.  W.  Rep.  984;  Nevada 
Nickel  Syndicate  v.  National  Nickel  Co., 
103  Fed.  Rep.  391. 


4,  Vivion  v.  Vivion,  (Ky.  1899)  50 
S.  W.  Rep.  984 ;  Nevada  Nickel  Syndi- 
cate V.  National  Nickel  Co.,  103  Fed. 
Rep.  391. 

8.  A  Deputy  may  administer  the  oath 
under  the  rule  that  a  deputy  may  act 
for  the  sheriff.  Young  v.  Wood,  63 
Neb.  291. 

10.  See  (^rge  v,  Keniston,  57  Neb. 
313,  77  N.  W.  Rep.  77%,  like  North- 
western Mut  L.  Ins.  Co.  V.  Mulvihiil, 
53  Neb.  538,  74  N.  W.  Rep.  78,  cited 
in  the  original  note. 

19.  1.  Miller  v.  Loving,  59  Kan. 
485.  See  also  In  re  Slane,  9  Ohio  Dec 
830. 

2.  Bostwick  V.  Keller,  ^2  Neb.  815; 
Pierce  v.  Reed,  (Neb.  1903)  93  N.  W. 
Rep.  154.  But  see  Miller  v.  Loving,  59 
Kan.  485. 

3.  Bostwick  V,  Keller,  62  Neb.  815; 
Reynolds  v.  Fagan,  (Neb.  1902)  89  N. 
W.  Rep.  170;  Iowa  L.  &  T.  O).  v. 
Devall,  ^i  Neb.  826. 

4.  In  Delaware  and  West  Virginia  also 
the  rule  of  the  text  previdls.  Cavender 
V,  (^vender,  i  Penn.  (Del.)  86;  New- 
Ion  V.  Wade,  43  W.  Va.  283. 

6.  Ballou  V,  Sherwood,  58  Neb.  20; 
Wood  V.  Clark,  58  Neb.  115;  Doak  v. 
Reynolds,  58  Neb.  393;  Globe  L.  &  T. 
Co.  V.  Eller,  61  Neb.  22^  \  Wright  v, 
Patrick,  (Neb.  1902)  89  N.  W.  Rep. 
746;  Pierce  v.  Reed,  (Neb.  1903)  93 
N.  W.  Rep.  154- 

8.  Nebraska  L.  &  T.  Qo.  v.  Dicker- 
son,  (Neb.  1 901)  95  N.  W.  Rep.  774. 

20.  1.  Union  Trust  Co.  v.  King, 
(Neb.  1902)  91  N.  W.  Rep.  190;  Wells 
V.  Frazier,  64  Neb.  370. 

8.  See  Peele  v.  Ohio,  etc..  Oil  Co., 
158  Tnd.  374,  holding  that  a  failure  to 
appraise  difJFerent  items  separately  is 
an  irregularity. 
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90*  Second  AppraiMBunt.  —  See  notes  5,  6. 

99.  4.  Eetnrn  —  A.  Time  of  Filing.  —  See  note  i. 

c.  Amendment.  —  See  note  5. 

6.  Objeetionf    and   Irregularities  —  lUtorUi  Xistake. 
notes  7,  8,  9,  10,  11. 

SIS.  CollAteral  Attaek.  —  See  note  6. 


—  See 


90.  6.  Carstens  v.  Eller,  60  Neb. 
460 ;  Beardsley  v.  Higman,  58  Neb.  257 ; 
Scottish- American  Mortg.  Co.  v,  Nye,  58 
Neb.  661  ;  Kampman  v,  Nicewaner,  60 
Neb.  ao8 ;  Thompson  v.  Purcell,  63  Neb. 
445;  Lombard  v.  Pasusta,  (Neb.  1902) 
89  N.  W.  Rep.  255;  Wilson  v.  New, 
(Neb.  1903)  93  N.  W.  Rep.  941. 

e.  Carstens  v,  EUer,  60  Neb.  460; 
Beardsley  v.  Higman,  58  Neb.  257; 
Thompson  v,  Purcell,  63  Neb.  445 ; 
Ackerman  v.  Allender,  62  Neb.  700, 
holding  that  it  is  proper  to  have  a  sec- 
ond appraisement  when  the  first  ap- 
praisement is  set  aside  because  one  of 
the  appraisers  was  not  a  freeholder. 

99.  1.  Ashley  v,  Sutton  First  Nat. 
Bank,  (Neb.  1902)  90  N.  W.  Rep.  639 
iciting  12  En  CYC.  of  Pl.  and  Pr.  22]  ; 
Bostwick  V.  Keller,  62  Neb.  815;  Reu- 
land  V.  Waugh,  52  Neb.  358 ;  Walker  v. 
Patch,  52  Neb.  763;  Philadelphia 
Mortg.,  etc.,  Co.  v,  Mockett,  55  Neb. 
323 ;  Doak  v.  Reynolds,  58  Neb.  393 ; 
Globe  L.  &  T.  Co.  v.  Wood,  58  iSeb. 
395 ;  Security  Invest.  Co.  v.  Sizer,  58 
Neb.  669 ;  Farmers,  etc..  State  Bank  v, 
Thornburg,  64  Neb.  76 ;  Chadron  Loan, 
etc.,  Assoc.  V,  O'Linn,  (Neb.  1901)  95 
N.  W.  Rep.  358. 

6.  Ashley  v.  Sutton  First  Nat.  Bank, 
(Neb.  1902)  90  N.  W.  Rep.  639,  quoting 
12  Encyc.  of  Pl.  and  Pr.  22,  and  ap- 
proving the  whole  text  paragraph. 

7.  Peele  v,  Ohio,  etc.,  Oil  Co.,  158 
Ind.  374;  Shepherd  v.  Delph,  58  S.  W. 
Rep.  991,  22  Ky.  L.  Rep.  977 ;  Miles  v. 
Lyon,  (Ky.  1899)  50  S.  W.  Rep.  15 ;  La 
Selle  V.  Nicholls,  56  Neb.  458  (holding 
that  the  deduction  of  tax  liens  twice 
from  the  appraised  value  is  not  mate- 
rial when  the  property  sells  for  more 
than  two-thirds  of  the  value)  ;  Peck  v, 
Starks,  64  Neb.  341 ;  Ashley  v.  Sutton 
First  Nat.  Bank,  (Neb.  1902)  90  N.  W. 
Rep.  639;  David  Adler,  etc..  Clothing 
Co.  V.  Hellman,  (Neb.  1903)  95  N.  W. 
Rep.  467. 

a,  Mastin  v,  Zweigart,  72  S.  W.  Rep. 
750,  24  Ky.  L.  Rep.  1920;  Nelson  v. 
Ailing,  58  Neb.  606;  Cole  v.  Willard, 
62  Neb.  839;  Waite  v,  Malchow,  63 
Neb.  650;  Taylor  v.  Reis,  (Neb.  1902) 


89  N.  W.  Rep.  374;  Peck  v,  Starks,  64 
Neb.  341 ;  Hubbard  v.  Hennessey,  (Neb. 
1902)  90  N.  W.  Rep.  220;  Gibson  v. 
Sweet,  64  Neb.  550;  Home  Ins.  Co.  v. 
Clark,  (Neb.  1901)  95  N.  W.  Rep.  1056. 

9.  Hebraika  &ul6. —  Mills  v.  Hamer, 

55  Neb.  445 ;  Hoover  v.  Hale,  56  Neb. 
67 ;  Smith  Bros.  L.  &  T.  Co.  v.  Weiss, 

56  Neb.  210;  Scottish- American  Mortg. 
Co.  V.  Nye,  58  Neb.  661 ;  Security 
Invest.  Co.  v.  Sizer,  58  Neb.  669;  In- 
surance Co.  of  North  America  v.  Acker- 
man,  61  Neb.  312;  Simpson  v.  Snook, 
(Neb.  X902)  89  N.  W.  Rep.  168;  Mc- 
Kinney  v.  Glassburn,  (Neb.  1902)  89 
N.  W.  Rep.  598;  Roberts  v.  Rouse, 
(Neb.  1902)  89  N.  W.  Rep.  749;  Wells 
V,  Frazier,  64, Neb.  370;  Phoenix  Mut. 
L.  Ins.  Co.  V.  Williams,  (Neb.  1902)  90 
N.  W.  Rep.  756;  Foster  v.  McKinley- 
Lanning  L.  &  T.  Co.,  (Neb.  1902)  90 
N.  W.  Rep.  765 ;  Bourke  v.  Somers, 
(Neb.  1902)  92  N.  W.  Rep.  990;  Union 
Sav.  Bank  v.  Lincoln  Normal  Univer- 
sity, (Neb.  1903)  93  N.  W.  Rep.  408; 
Emory  V.  Boyer,  (Neb.  1901)  95  N.  W. 
Rep.  1061 ;  Hartsuff  v.  Huss,  (Neb. 
1901)  95  N,  W.  Rep.  1070;  Stein  v. 
Parrottc,   (Neb.   1902)   96  N.  W.  Rep. 

155. 

All  Objections  to  the  appraisement 
must  be  made  before  the  sale.  Unland 
V.  Crane,  63  Neb.  45 1 ;  Omaha  L.  &  T. 
Co.  V,  Lynch,  (Neb.  1902)  90  N.  W. 
Rep.  217,-  Levy  v.  Hinz,  (Neb,  1902)  90 
N.  W.  Rep.  640 ;  Omaha  L.  &  T.  Co.  v. 
Borders,  (Neb.  1902)  90  N.  W.  Rep. 
642;  U.  S.  National  Bank  v.  Hanson, 
(Neb.  1901)  95  N.  W.  Rep.  364;  Ne- 
braska L.  &  T.  Co.  V,  Dickerson,  (Neb. 
1901)  95  N.  W.  Rep.  774;  (jray  v. 
Eurich,  (Neb.  1901)  96  N.  W.  Rep.  343. 

10.  Jarrctt  v.  Hoover,  54  Neb.  65 ; 
Security  Invest.  Co.  v.  Sizer,  58  Neb. 
669 ;  Insurance  Co.  of  North  America  v. 
Ackerman,  61  Neb.  312;  Phoenix  Mut. 
L.   Ins.   Co.  V.   Williams,    (Neb.   1902) 

90  N.  W.  Rep.  756. 

11.  Emory  v.  Boyer,  (Neb.  1901)  95 
N.  W.  Rep.  1061. 

93.  6.  Trowbridge  v.  Cunningham, 
63  Kan.  847;  Nye,  etc.,  Co.  v.  Fahren- 
holz,  49  Neb.  276 ;  Davis  v.  Martin,  (C. 
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98.  VL  HoTioi  or  Bali  —  1.  Neoenity  of  Hotaoe  —  a.  In  Gen- 
eral. —  Sec  note  9. 
94.  b.  Waiver.  —  See  notes  1,5. 

c.  Failure  of  Notice  —  Effect.  —  See  note  7. 
95«  See  notes  i,  2,  3. 

d.  Defective  Notice  —  Effect.  —  See  notes  4,  5. 
SI6«  See  note  i. 

e.  Notice  of  Adjournment.  —  See  notes  3,  5. 
%7.  See  note  2. 

2.  Penonal  Hotioe  —  wim  BaqnlNd.  —  See  notes  3,  4. 
Whert  JkitXm  Cannot  B«  Found.  —  See  notes  6,  7. 
r.  —  See  note  8. 


C.  A.)  1x3  Fed.  Rep.  6;  Blanton  v, 
Kentucky  Distilleriet,  etc.,  Co.,  120  Fed. 
Rep.  3x8. 

33.  9,  Maxwell  v.  Burns,  (Tenn. 
Ch.  1900)  59  S.  W.  Rep.  1067,  quoting 
12  Encyc.  op  Pi»  and  Pr.  25  [23].  But 
see  Eliason  v,  Bronnenberg,  147  Ind. 
248,  wherein  it  was  held  that  a  private 
sale  without  notice  can  be  made  when 
the  appraised  value  does  not  exceed  one 
thousand  dollars. 

34.  1.  Frazier  v,  Swimm,  79  N.  Y. 
App.  Div.  53. 

6.  Hawthorn  v.  Sayers,  2  Marv.  (Del.) 

177. 

7.  Bomedy  Against  Officer. —  Maxwell 
V,  Burns,  (Tenn.  Ch.  X900)  59  S.  W. 
Rep.  1067  [quoting  12  Encyc.  of  Pl. 
AND  Pr.  24]  ;  Brock  v.  Berry,  132  Ala. 
95;  Conley  v.  Redwine,  109  Ga.  640; 
Palmer  v.  Riddle,  180  111.  461 ;  Burton 
V.  Kipp,  (Mont.  1904)  76  Pac.  Rep.  563 ; 
Patton  V.  Collier,  13  Tex.  Civ.  App.  544. 

3d.  1,  Maxwell  v.  Bums,  (Tenn.  C\l, 
1900)  59  S.  W.  Rep.  X067  [quoting  12 
Encyc.  of  Pl.  and  Pr.  24]  ;  Kunselman 
V,  Stine,  183  Pa.  St.  i. 

2.  Maxwell  v.  Bums,  (Tenn.  Ch.  1900) 
59  S.  W.  Rep.  1067,  quoting  12  Encyc. 
OF  Pl.  and  Pr.  24.  To  the  same  effect 
see  Hawthorn  v,  Sayers,  2  Marv.  (Del.) 
177;  South  Baltimore  Brick,  etc.,  Co.  v. 
Kirby,  89  Md.  52  (wherein  a  receiver's 
sale  was  held  to  be  voidable  for  failure 
of  notice) ;  Fraaman  v.  Fraaman,  64 
Neb.  472 ;  Eidlitz  v.  Doctor,  (Supm.  Ct. 
Spec.  T.)  24  Misc.  (N.  Y.)  209. 

8.  Grand  Rapids  Nat.  Bank  v.  Kritzer, 
116  Mich.  688;  Burton  v.  Kipp,  (Mont. 
1904)  76  Pac.  Rep.  563 :  Harrison  v. 
Hargrove,  120  N.  Car.  96;  Morrison  v. 
Craven,  120  N.  Car.  z^7' 


6.  ConlQT  V.  Redwine,  109  Gm.  640; 
Keith  V,  Brewster,  X14  Ga.  176; 
Baugber  v.  Woollen,  147  Ind.  308 
(wherein  notice  to  a  second  mortgagee 
was  given  in  the  name  of  Banger  in- 
stead of  Baugher,  the  mortgage  record 
giving  the  name  as  Banger)  ;  Davis  v. 
Magoun,  109  Iowa  308. 

26.  1.  Smith  v,  Olsen,  23  Tex.  Qv. 
App.  458;  Nevada  Nickel  Syndicate  v. 
National    Nickel    Co.,    103    Fed.    Rep. 

39». 

8.  Suttles  V.  Sewell,  109  Ga.  707. 

6.  Langley  v.  Batchelder,  69  N.  H. 
566;  Weatherby  v.  Slape,  58  N.  J.  Eq. 
550  (where  adjournment  is  for  less  than 
a  week). 

3T,  2.  But  No  Dsioriptloii  Is  'Bttmnxf 
in  such  notice,  which  need  only  state  the 
parties  to  the  cause  and  the  time  and 
place  of  the  adjournment.  Weatherby 
1'.  Slape,  58  N.  J.  Eq.  550 ;  Avon-by-the- 
Sea  Land,  etc.,  Co.  v,  Finn,  56  N.  J. 
Eq.  808. 

3.  Hawthorn  v.  Sayers,  2  Marv. 
(Del.)  177;  Foreman  V.  Hinchcliffe,  106 
La.  225;  Leeper  v,  O'Donohue,  x8  Tex. 
Civ.  App.  531. 

In  Absence  of  Statutory  Baqviromtiit.  -- 
—  Springer  v.  Law,  185  111.  542. 

4.  Davis  V.  Brown,  (Tenn.  Ch.  1901) 
62  S.  W.  Rep.  381. 

6.  Foreman  v.  Hinchcliffe,  106  La. 
225,  holding  that  a  notice  left  at  the 
residence  or  place  of  business  of  the 
debtor  is  sufficient. 

7.  Brigham  v.  Connecticut  Mut.  L.  Ins. 
Co.,  79  Minn.  350. 

8.  Mailing.  —  Where  the  debtor  was 
not  in  the  sheriff's  precinct  a  notice 
mailed  to  him  was  held  to  be  sufficient, 
especially  in  view  of  the  fact  that  the 


4.  As  applying  the  rule  where  the  pur-  debtor  was  at  the  sale.  Frazee  v.  Nel- 
chaser  is  the  judgment  creditor,  see  son,  179  Mass.  456;  Foreman  v.  Hisch- 
Russell  V.  Williamson.  67  Ark.  80.  cliff e,  106  La.  225. 
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38.  EffMt  of  Failtiro  to  Give.  —  See  notes  I,  2. 

39.  3.  By  Posting.  —  See  notes  i,  2,  3,  7. 
4.  By  Handbills.  —  See  note  1 1. 

SO.  6.  By  Publication  —  a.  In  General.  —  See  note  i. 

b.  Contents  of  Notice  — (i)    In  General — conformity 

to  Beoreo.  —  See  notes  6,  7. 

81.  Title  and  Amount.  —  See  note  2. 
Hamo  of  Defendant.  —  See  note  3* 
Signatare.  -—See  note  4. 
Prejudioial  Errors  Only  Begardod.  —  See  note  6. 
(2)  Description  —  Soffloioney  Gonorally.  —  See  notes  7,  8. 
See  note  i. 
Error  in  Deseriptlon.  —  See  note  2. 

3§.     1.  Bean   v.   Brown  wood,    (Tex.  6.  Pierce  v.  Reed,  (Neb.  1903)  93  N. 

Civ.  App.   1898)   43   S.  W.   Rep.   1036,  W.  Rep.  154;  Polhemus  v.  Priscilla,  (N. 

where  the  failure  was  not  prejudicial,  J.    1903)    54   Atl.   Rep.    141 ;     Long  v, 

the  defendant  being  present.  Perine,  44  W.  Va.  243. 

2,  McCord  v.  Sullivan,  85  Minn.  344,  7.  Hutchison  v.  Yahn,  9   Kan.  App. 

holding  that  a  tax  sale  can  be  set  aside.  837   (holding  that  where  property  is  to 

39.     1.  Jurisch    v.     Sterling     Cycle  be  sold  in  separate  lots  each  should  be 

Works,  190  Pa.  St.  394,  where  the  pur-  described)  ;     Morrison  v.  Lincoln   Sav. 

chaser  knew  nothing  of  the  irregular-  Bank,  etc.,  Co.,  (Neb.  1901)  96  N.  W. 

ity  and  the  sale  was  attended  by  bidders.  Rep.  230 ;  Langley  v,  Batchelder,  69  N. 

2.  Jurisch   v.   Sterling   Cycle   Works,  H.  566 ;  National  Bank  of  Commerce  r. 


190  Pa.  St.  294. 
8.  Wilson  V,  Ford,  190  III.  614. 


Lock,  17  Wash.  528. 
8.  ShoU  V.  People,  194  111.  24,  holding 


7.  Elgutter  v.  Northwestern  Mut.  L.     that  land  so  described  that  a  competent 


Ins.  Co.,  (C.  C.  A.)  86  Fed.  Rep.  500. 
11.  Wilson  V,  Ford,  190  111.  614. 
30.     1.  iEtna  L.  Ins.  Co.  v.  Worta- 


surveyor   could   locate  it  is  sufficiently 
described. 

So  a  notice  describing  property  so  that 


szewski,  63  Neb.  6z6y  holding  that  the  the  public  can  know  which  tract  is  re- 
fact  that  the  paper  is  printed  out  of  the  f erred  to  is  a  good  notice.  Leigh  v, 
county,  but  issued,  published,  and  cir-     Green,  64  Neb.  533. 


culated  in  the  county,  will  not  affect  the 
validity  of  the  sale. 


Meridian.  —  The     omission     of     the 
meridian  where  the  county,  town,  range, 


6.  Slaughter  v,  Strother,  99  Ga.  633 ;     ana  part  of  section  is  given,  Cross  v. 


Hutchison  v,  Yahn,  9  Kan.  App.  837. 
7.  Compliance  with  Statute. —  The  giv- 


Leidich,  63  Neb.  420,  or  a  mistake  in 
the   number  of   the  meridian,   will  not 


ing  of  notice  which  complies  with  the     affect  the  validity  of  the  sale,  when  the 
statute  meets  all  requirements.     Landis     property  can  be  located  by  the  rest  of 


v.  Sea  Isle  City,  66  N.  J.  L.  558. 

31.    2.  Meyer  v.  Covington,  103  Ky. 
546. 


the  description,  Salisbury  v.  Murphy,  63 
Neb.  415. 
33.     1.  Anglo-Calif omian     Bank     v. 


Statement  of  Amount  Not  Necessary.—  Cerf,  142  Cal.  303  ;  Levy  v.  Hinz,  (Neb. 

Springer  v.  Law,    185   111.   542;  Amos-  1902)  90  N.  W.  Rep.  640;  (German  Loan 

keag   Sav.   Bank  v,    Robbins,    53    Neb.  Soc.  v.  Kern,  38  Oregon  232. 

776;    Stull   V.    Seymour,   63    Neb.   87;  Adjournment.— No  description  is  nec- 

Dederick  v,  Gillespie,  63  Neb.  422 ;  Iowa  essary  in  a  notice  of  an  adjournment. 

L.  &  T.   Co.  V.  Devall,  63   Neb.  826;  Weatherby  v.  Slape,  58  N.  J.  Eq.  550; 

Bourke  v.  Somers,   (Neb.  1902)   92  N.  Avon-by-the-Sea  Land,  etc.,  Co.  v.  Finn, 

W.  Rep.  990;  Gallentine  v.  Cummings,  56  N.  J.  Eq.  808. 


(Neb.  1903)  96  N.  W.  Rep.  178. 

8.  McLain  Land,  etc.,  Co.  v.  Kelly,  xi 
Okla.  26. 

4.  Signature  of  Comminionere  Unneoee 


2.  Humpich  v»  Drake,  (Ky.  1898)  44 
S.  W.  Rep.  63a:  Doyle  v,  Whitridge, 
97  Md.  711;  Hanson  v.  Ingwaldson,  77 
Minn.  533 ;  Dever  v,  Hagerty,  43  N.  Y. 


sary,  —  Allsop  v.  Deposit  Bank,  69  S.     App.  Div.  354;  Sweigle  v.  Gates,  9  N. 


W.  Rep.  1 102,  24  Ky.  L.  Rep.  762. 


Dak.  538. 


957 


SS-S8 


JUDICIAL  SALES. 


Vol.  XIL 


S3*  ImproTemtnts.  —  See  note  2. 


S4 


^3^  Designating  Place,  — See  notes  5,  6. 
.  (4) 


Designating  Time.  —  See  note  i. 
c.  Duration   of    Notice  —  f«   Ti»t    PmcriML  —  See 
note  5. 

SS.  In  Computing  Tlat.  —  See  note  2. 
8aoo<MiT6  Wetki.  —  See  notes  3,  4. 
Prtferlbed  Hvmbtr  of  Bayi.  —  See  notes  5,  6. 

87.  d.  Character  of  Newspaper  —  in  GtnonL  —  See  note  i. 

Papor  DtTotod  to  Logal  Vowi.  —  See  notes  2,  3. 
S8.  ProMribod  Sunday  Paper.  —  See  note  3. 

e.  Proof  of  Notice.  —  See  notes  5,  6. 

Imgularity.  —  In      FiUwiUiams     v,  Detroit  Leg.  N.  649;  McKee  v.  Kerr, 

Davie,  18  Tex.  Civ.  App.  81,  where  a  192  Pa.  St.  164. 

notice    described    other    property    than        Fint  Weak  in  Month. —  In  Medlaod 

that  to  be  sold,  the  failure  to  describe  v,  Linton,  60  Neb.  249,  it  was  held  that 


the  property  was  held  to  be  only  an 
irregularity. 

3tl«  9.  Louser  v.  Light,  aoa  Pa.  St. 
58a.  Compare  Fidelity  Ins.,  etc.,  Co.  v. 
Wilson,  13  Montg.  Co.  L.  Rep.  (Pa.) 
184. 

6.  Midlothian  Iron  Min.  Co.  v.  Dahl- 
by,  108  Wis.  195. 

Public  Place.  —  The  noti<  ?  need  not 
state  that  the  place  of  sale  is  a  "  public  " 
place,  the  place  being  in  fact  public. 
Langley  v.  Batchelder,  69  N.  H.  566. 

6.  Whitney  v.  Bailey,  88  Minn.  247, 
wherein  a  sale  advertised  to  be  held  at 
the  court  house,  the  law  requiring  the 
sale  to  be  made  in  tLe  auditor's  office, 
was  held  to  be  valid,  the  auditor's  office 
being  in  the  court  house. 

34.  1.  Faucett  v.  Harris,  7  Pa.  Dtst. 
150. 

6.  Quick  V,  Collins,  197  111.  391,  hold- 
ing that  a  provision  in  a  decree  for  pub- 
lication for  four  weeks  prior  to  the  day 
of  sale  requires  the  full  time  to  elapse. 

35.  2.  Contra,  Schenck  v.  Schenck, 
52  La.  Ann.  2102,  holding  that  both  the 
day  of  the  first  publicatioi  and  the  day 
of  sale  should  be  excluded. 

8.  Dever  v.  Comwell,  10  N.  Dak.  123  ; 
Currens  v,  Blochcr,  21  Pa.  Super.  Ct. 
30;  Haas  V.  Fisher,  10  Pa.  Dist.  150; 
Chippewa  River  Land  Co.  v.  J.  L.  Gates 
Land  Co.,  118  Wis.  356;  Pinkerton  v, 
J.  L.  Gates  Land  Co.,    t8  Wis.  514. 

4.  Bird  v.  Burgsteiner,  xoo  Ga.  486; 
Bentley  v.  Shingler,  iii  Ga.  780;  Con- 
ley  V.  Redwine,  '109  Ga.  640  (holding 
that  the  advertising  must  be  in  the  weeks 
preceding  the  week  in  which  the  sale  is 
made) ;  Tidd  v.  Grimes,  66  Kan.  401 : 
Munroe  v.  Winegar,  128  Mich.  309,  8 


the  first  week  in  a  month  is  a  period  of 
time  beginning  at  the  first  Sunday  morn- 
ing and  ending  Saturday  night,  and  the 
requirement  of  statute  that  publication 
be  made  to  begin  the  first  week  is  com- 
plied with  by  publication  on  the  Satur- 
day following  the  first  Sunday. 

6.  Maxwell  v.  Bums,  (Tenn.  Ch. 
1900)  59  S.  W.  Rep.  X067  \quoting  12 
Encyc.  of  Pl.  and  Pr.  35] ;  Provident 
Life,  etc.,  Co.  v.  Dennis,  (Neb.  1901) 
95  N.  W.  Rep.  361;  Cuyler  v,  Tate, 
(Neb.  1903)  93  N.  W.  Rep.  675. 

6.  Maxwell    v.    Bums,     (Tenn.    Ch. 

1900)  59  S.  W.  Rep.  1067,  quoting  12 
Encyc.  op  Pl.  and  Pr.  35. 

3T.  I.  lUnstrations.— Advertising  in 
a  paper  which  has  no  circulation  in  the 
mortgagor's  neighborhood  is  not  suffi- 
cient. Brewer  v,  Landis,  xxi  Mich. 
217. 

2.  Minchrod  v.  Ullmann,  163  III.  25, 
similar  to  Maass  v,  Hess,  140  111.  576, 
stated  in  the  original  note ;  Hanscom  v. 
Meyer,  60  Neb.  70;  Bigalke  v,  Bigalke, 
10  Ohio  Cir.  Dec.  394,  19  Ohio  Car.  Ct 
331. 

8.  Exceptions.  —  Reagan  v.  Dnddy, 
(Ky.  1904)  78  S.  W.  Rep.  430,  holding 
the  "  Official  Record,"  a  paper  contain- 
ing court  proceedings  and  notices  of 
conveyances,  building  permits,  and  com- 
missioners' sales,  and  having  no  politi- 
cal, social,  religious,  or  conunerdal 
news,  not  to  be  a  newspaper  under  the 
statute. 

39.  S.  ComAar#  Schenck  V.  Sdieack, 
52  La.  Ann.  2x02. 

5.  Home    Ins.   Co.   v.    Oaric,    (Neb. 

1901)  95  N.  W.  Rep.  1056. 

6.  Allen  v.  Allen,  1x4  Wis,  615,  hoM- 
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S9.  X.  CovBircT  or  Sals  —  1.  Place  of  Bale  —  a.  Conformity 
TO  Notice.  —  See  note  6. 

b.  County  in  Which  Premises  Are   Situated.— 

See  note  8. 
40«  See  note  2. 

c.  Court  House.  —  See  note  5. 
41.  See  notes  i,  2,  3. 

d.  Void  Sales  of  Realty.  —  See  note  4. 

r.  Personalty  —  (i)  In  General — in  laia  of  FwMua  vtop- 
•rtf.  —  See  note  5. 
49*  See  notes  i,  2. 

2.  Time  of  Sale  —  a.  UNDER  Statutes.  —  See  note  5. 
48.  b.  Conformity  to  Notice.  —  See  note  2. 

c.  After     Return    Day  —  (i)  Real  Property.  —  See 
note  4. 

44.  See  note  2. 

45.  d.  Limitations.  —  See  note  i. 


ing  that  the  affidavit  of  publication  is 
the  exclusive  proof  of  such  publication. 

39.  e.  Brock  v.  Berry,  13a  Ala.  95; 
Brown  v.  Belles,  17  Colo.  App.  539. 

8.  Tazai.  —  Miller  v.  Edinburgh* 
American  Land  Mortg.  Co.,  14  Tex.  Civ. 
App.  309. 

But  the  rule  does  not  apply  to  sales 
in  bankruptcy.  James  v.  Koy,  (Tex. 
Civ.  App.  1900)  59  S.  W.  Rep.  295. 

40.  8.  Bethune  v.  Cleveland,  etc.,  R. 
Co.,  149  Mo.  587.  See  also  Chester 
Pipe,  etc.,  Co.  v.  Saltsburg  Gas  Co.,  8 
Pa.  Dist.  437,  holding  that  under  the 


Nebraska,  —  Smith  Bros.  L.  &  T.  Co. 
v.  Weiss,  56  Neb.  210;  Reynolds  v, 
Fagan,  (Neb.  1902)  89  N.  W.  Rep.  170; 
Peck  V.  Starks,  64  Neb.  341. 

United  States.  —  Godchaux  v,  Morris, 
(CCA.)  121  Fed.  Rep.  482,  decided 
under  Act  Cong.  March  3,  1893,  27  U.  S. 
Stat,  at  L.  751. 

41*  1.  James  v.  Koy,  (Tex.  Civ. 
App.  1900)  59  S.  W.  Rep.  295,  holding 
that  the  rule  does  not  apply  to  bank- 
ruptcy sales. 

8.   Reddick  v.  Long,  124  Ala.  260. 

8.  Thayer  v.  Hartman,  78  Miss.  590, 


Pennsylvania  statute  the  property  and    where  the  court  house  had  burned  down ; 


franchises  of  a  corporation,  extending 
over    several    counties,    were    properly 


Morrissey  v.  Dean,  97  Wis.  302,  where, 
owing  to  the  inclemency  of  the  weather, 


sold  in  the  county  in  which  the  general     the  officer  announced  that  the  sale  would 


office  of  the  corporation  was  situated; 
Miller  z^.  Edinburgh-American  Land 
Mortg.  Co.,  14  Tex.  Civ.  App.  309,  de- 
cided under  a  statute  providing  that 
process  in  a  foreclosure  proceeding  may 
issue  in  the  county  where  a  part  of  the 
property  is  situated,  and  holding  that  a 
sale  of  an  entire  tract  lying  in  two 
counties  may  be  made  in  one  of  the 
counties;  Morris  r.  Wayne  Circuit 
Judge,  130  Mich.  336,  9  Detroit  Leg. 
N.8. 

6.  Georgia.  —  Home  v.  Rodgers,  113 
Ga.  224. 

Kansas.  —  Norton  v.  Reardon,  67 
Kan.  30J. 

Kentucky.  —  The  rule  is  as  stated  in 
the  text  unless  the  order  directs  other- 
wise. Meyer  r.  Covington,  103  Ky.  546; 
Underwood  v.  Cartwright,  (Ky.  1898) 
47  S.  W.  Rep.  580. 


be  at  another  place,  and  all  the  bidders 
attended. 

4.  Whitney  v.  Bailey,  88  Minn.  247. 

5.  Langdon  v.  Wintersteen,  58  Neb. 
278;  Barbee  v.  Scoggins,  121  N.  Car. 
135;  Brock  V.  Berry,  132  Ala.  95. 

43.  1.  Worth  V.  Newlin,  (N.  J. 
1896)  36  Atl.  Rep.  30. 

8.  Lexington  Bank  v.  Wirges,  $2  Neb. 

649. 

5.  Penrose  v.  Doherty,  70  Ark.  256. 

43«  8.  Brown  v.  Belles.  17  Colo. 
App.  529. 

4.  See  Rhodes  v,  Bamett,  196  Pa.  St. 
429,  setting  forth  the  statute  authoriz- 
ing such  a  sale;  U.  S.  v.  Hogg,  xii 
Fed.  Rep.  mx^m. 

44.  8.  Snedgrass  v.  Rutherford, 
(Tex.  Civ.  App.   1899)   54  S.  W.  Rep. 

1054. 

45.  1.  Morrison    v.    Lincoln    SaT. 
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45.  e.  Effect   of   Death   of   Defendant  — (i)  Sale  of 

Realty,  —  See  note  2. 

4o.  /.  Effect  of  Death  of  Plaintiff.  —  See  note  2. 
47.  g.  Hour  of  Sale.  —  See  note  2. 

A.  On  Special  Days  —  Bonday.  —  See  note  4. 

L«g»l  Eolidftyi.  —  See  note  6. 

3.  Adjournment.  —  See  notes  7,  8,  9. 
48*  See  note  i. 

4.  Who  May  Condnet  —  a.  In  General.  —  See  notes  4,  5. 
49,  See  note  2. 

b.  Sheriff,  Deputy,  or  Auctioneer  —  ihiriir.  —  See 
note  3. 

D«paty.  —  See  notes  4,  6. 


Bank,  etc.,  Co.,  (Neb.  1901)  96  N.  W. 
Rep.  230. 

45.  8.  Hudgins  v.  McLain,  116  Ga. 
2'jz  \  Johnson  L.  &  T.  Co.  v.  Ball,  7  Kan. 
App.  667;  Johnson  v,  Haskins,  (Ky. 
1897)  38  S.  W.  Rep.  687,  holding  that 
under  an  order  of  sale  the  commissioner 
may  proceed  without  revivor. 

46*  9.  Johnson  r.  Raskins,  (Ky. 
1897)  38  S.  W.  Rep.  687,  holding  that 
an  order  of  sale  having  been  made,  the 
commissioner  can  proceed  to  sell  with- 
out revivor  against  the  heirs ;  Laidley  v. 
Jasper,  49  W.  Va.  526. 

4T.  8.  Hancock  v.  Shockman,  (In- 
dian Ter.  1902)  69  S.  W.  Rep.  826. 

4.  Schenck  v.  Schenck,  52  La.  Ann. 
2X02,  holding  a  sale  on  Sunday  to  be 
illegal. 

0.  Compare  Lumpkin  v,  Cureton,  119 
Ga.  64.  See  generally  Service  of 
Process  and  Papers. 

7.  Gilbert  v.  Watts-De  Golyer  Co., 
169  111.  129. 

By  Statata  in  New  Jersey  the  officer 
has  power  to  adjourn  a  sale.  Weather- 
by  V.  Slapc,  58  N.  J.  Eq.  550. 

8.  Levara  v.  McNeny,  (Neb.  1904) 
98  N.  W.  Rep.  679 ;  Weatherby  v.  Slape, 
58  N.  J.  Eq.  550,  the  latter  case  holding 
that  unless  the  adjournment  is  for  a 
greater  time  than  a  week  no  notice  be- 
yond that  given  by  the  act  of  adjourn- 
ing is  necessary. 

9.  Georgia.  —  Tillman  v.  Dnnman,  X14 
Ga.  406. 

Illinois,  —  Gilbert  v.  Watts-De  Golyer 
Co.,  169  lU.  129,  holding  that  the  dis- 
cretion is  a  legal  one,  and  in  the  ab- 
sence of  a  letral  reason  for  postponement 
the  officer  will  be  liable  for  damages. 

Massaehusefts.  —  Old  Colony  Trust 
Co.    V.    Great    White    Spirit    Co.,    181 


Mass.  415;  Frazee  v.  Nelson,  179  Mass. 

456. 

New  Jersey.  —  Birbeck  Invest.,  etc, 
Co.  V.  Gardner,  55  N.  J.  Eq.  632. 

New  York.  —  Moir  v.  Flood,  66  N.  Y. 
App.  Div.  544. 

The  Court  has  discretion  also  to  ad- 
journ a  sale.  Roberts  v.  Kalamazoo 
Circuit  Judge,  122  Mich.  560. 

4§.  1.  Angel  v.  Qark,  21  N.  Y.  App. 
Div.  339. 

Adjooinment  Kay  Be  Enforoed  by  Xaii- 
damus. —  See  Roberts  v.  Kalamazoo 
Circuit  Judge,  122  Mich.  560. 

4.  Ex  p.  O'Bannon,  65  S.  Car.  487. 
But  see  Sproule  v.  Davies,  171  N.  Y. 
277,  holding  that  upon  a  direct  attack  a 
decree  directing  a  sale  by  a  referee 
would  be  reversed  because  it  would  be 
in  conflict  with  a  statute  providing  for 
all  sales  to  be  made  by  the  sheriff: 
Blitz  V.  Moran,  17  Colo.  App.  254,  hold- 
ing that  a  sale  by  any  person  other 
than  the  sheriff  is  irregular. 

6.  Jones  v.  Miller,  (Neb.  1902)  92  N. 
W.  Rep.  201 ;  Magann  v.  Segel,  (C.  C. 
A.)  92  Fed.  Rep.  252. 

49*  2.  Morring  v.  Tipton,  126  Ala. 
350 ;  Wright  V.  Williams,  93  Md.  66. 

8.  White  V.  Wilkinson,  51  W.  Va. 
196.  But  see  Miller  v.  Edinburgh- 
American  Land  Mortg.  Co.,  14  Tex. 
Civ.  App.  309 ;  Blitz  v.  Moran,  1 7  Colo. 
App.  254,  holding  that  the  sheriff  may 
sell  land  the  greater  part  of  which  lies 
in  his  county. 

A  Tax  Colleetor  cannot  sell  land  with- 
out his  county.  Morrison  v.  Casey,  82 
Miss.  522. 

4,  Scottish-American  Mortg.  Co.  v. 
Nye,  58  Neb.  661 ;  U.  S.  National  Bank 
V.  Hanson,  (Neb.  1901)  95  N.  W.  Rep. 
364  (holding  that  a  sheriff  may  condiirt 
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49.  Avetionaer.  —  See  note  7. 

SO.  c.  After  Term  of   Office    Expires  —  BMatj.  — See 

note  5. 

ffl.  e.  Bond  and  Oath.  — See  notes  2,  3,  4,  6,  7,  8,  9. 

6.  Kanner  of  Sale  —  a.  Sale  in  Parcels  —  (i)  Distinct 
Parcels.  —  See  note  10. 

93*  (2)  By  Statutory  Provision.  —  See  notes  i,  2. 

jl3.  See  notes  i,  2. 


a  part  of  the  ^le  in  person  and  a  part 
by  deputy)  ;  Maginn  v,  Pickard,  57  Neb. 
642;  Richardson  v,  Hahn,  63  Neb.  294; 
Union  Trust  Co.  v.  Davis,  64  Neb.  340 ; 
Bell  V.  Omaha  Sav.  Bank,  (Neb.  1901) 
95  N.  W.  Rep.  486 ;  Morrissey  v.  Dean, 
97  Wis.  302. 

49*  6.  Compare  Commercial  Bank  v. 
Sandford,  103  Fed.  Rep.  98,  holding 
that  a  de  facto  deputy,  although  his  ap- 
pointment has  not  been  approved,  may 
conduct  the  sale. 

7.  Giles  V.  Southwestern  Georgia 
Bank,  102  Ga.  702 ;  James  v.  Kelley,  107 
Ga.  446 ;  Levara  v.  McNeny,  (Neb. 
1904)  98  N.  W.  Rep.  679;  Guido's 
Estate,  10  Kulp  (Pa.)  150;  Morrissey 
V.  Dean,  97  Wis.  302. 

50*  6.  National  Black  River  Bank 
V.  Wall,  (Neb.  1902)  91  N.  W.  Rep.  525. 

51.  9.  (Hilar  States.—  Loeb  v.  Struck, 
(Ky.  1897)  42  S.  W.  Rep.  401 ;  Snow  v, 
Russell,  93  Me.  362;  Bachelor  v,  Korb, 
58  Neb.  122.  See  also  Sharpley  v. 
Plant,  79  Miss.  175. 

8.  Frothingham  V.  Petty,  197  III.  418; 
Hughes  V.  (joodale,  26  Mont.  93 ; 
Giuido's  Estate,  10  Kulp  (Pa.)  150.  See 
also  Kreimendahl  v.  Neuheuser,  8  Pa. 
Dist.  5  $8,  holding  that  a  sale  made 
without  giving  bond  and  without  con- 
firmation was  void  and  subject  to  col- 
lateral attack,  though  if  the  sale  had 
been  confirmed,  even  without  the  giving 
of  security,  it  could  not  have  been  as- 
sailed collaterally. 

4.   Greer  v.  Ford,  31   Tex.  Civ.  App. 

389. 

6.  Wright  V.  Stevens,  55  Neb.  676; 
George  v.  Keniston,  57  Neb.  313. 

Prteamption.  —  Nothing  to  the  con- 
trary appearing,  the  oath  will  be  pre- 
sumed to  have  been  given.  Toscan  v, 
Dcvries,  57  Neb.  276. 

7.  Seaman  v.  Northwestern  Mut.  L. 
Ins.  Co.,  (C.  C.  A.)  86  Fed.  Rep.  493. 

8.  People  V,  Huffman,  182  111.  390. 
a.   Hughet  V,  Goodale,  16  Mont.  93 ; 

Levmra  v.  McNeny,  (Neb.  1904)  98  N. 
W.  R«p.  679t  holding  that  the  oath  re- 


quired to  be  subscribed  to  by  the  guard- 
ian having  been  made  by  the  attorney 
for  the  guardian,  the  sale  is  void. 
10.  Georgia,  —  Forbes  v.  Hall,  102  Ga. 

47. 

Illinois.  —  See  Henderson  v.  Harness, 
184  111.  520;  Miller  v.  McAlister,  197 
111.  72. 

Kansas,  —  Hutchison  v.  Yahn,  9  Kan. 
App.  837;  (jeuda  Springs  Town,  etc., 
Co.  V.  Lombard,  57  Kan.  625,  holding, 
however,  that  the  rule  should  not  be  en- 
forced where  a  sale  en  masse  will  re- 
sult in  a  better  price. 

Kentucky,  —  White  v.  Roberts,  112 
Ky.  788 ;  Humpich  v.  Drake,  (Ky.  1898) 
44  S.  W.  Rep.  632. 

Mississippi.  —  Hewes  v.  Seal,  80 
Miss.  437> 

Nebraska.  —  Kane  v.  Jonasen,  SS 
Neb.  757. 

Tennessee.  —  Brien  *v.  Robinson,  loj 
Tenn.  157. 

Texas.  —  Allen  v.  Courtney,  24  Tex. 
Civ.  App.  86. 

53.  1.  California,  —  Anglo-C4ilifor- 
nian  Bank  v.  Cerf,  142  Cal.  303. 

Illinois. —  Clark  v.  Glos.  x8o  111.  55^; 
Miller  v.  McAlister,  197  111.  yz, 

Montana.  —  Burton  v.  Kipp,  (Mont. 
1904)  76  Pac.  Rep.  563. 

New  Jersey.  —  Hasbrouck  Heights  Co. 
V.  Lodi  Tp.  Committee,  66  N.  J.  L.  102. 

Texas.  —  Moore  v.  Perry,  (Tex.  Gv. 
App.  1898)  46  S.  W.  Rep.  878.  See  also 
Glasscock  v.  Price,  (Tex.  Gv.  App. 
1898)  45  S.  W.  Rep.  415. 

Washington.  —  Dennis  v.  Moses,  18 
Wash.  537;  Whitworth  v.  McKee,  32 
Wash.  83. 

2.  White  V.  Roberts,  112  Ky.  788: 
Miller  v.  McAlister,  197  111.  72; 
Thomas  v.  Fewster,  95  Md.  446 ;  Dennis 
V.  Moses,  18  Wash.  537;  Whitworth  v. 
McKee,  32  Wash.  83 ;  Commercial 
Bank  v.  Sandford.  103  Fed.  Rep.  98. 

i53.  1.  California.  —  Anglo-Califor- 
nian  Bank  v.  Cerf,  142  Cal.  303. 

Michigan.  —  Holton  v.  Moody,  117 
Mich.  321.  '^ 
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SS.  (3)  Susceptible  of  Division  —  la  GtB«nL  —  Sec  note  3. 

Siaerttion  of  OfiMr.  —  See  note  4. 
•54.  (4)  Option  of  Debtor.  —  See  notes  1,  5. 

b.  Sale  En  Masse  —  After  offw  in  Fu«eit.  —  See  note  6. 

StI.  Whm  B«it«r  Priot  Can  Be  Obtained.  —  See  note  I. 

c.  Personal  Property.  —  See  notes  2,  6. 


Missouri.  —  Yeaman  v,  Lepp»  167 
Mo.  61. 

New  York.  —  Dixon  v.  Dixon,  (Supm. 
Ct.  Spec.  T.)  38  Misc.  (N.  Y.)  652. 

South  Dakota.  —  Thompson  v, 
Browne,  10  S.  Dak.  344. 

Texas.  —  Glasscock  v.  Price,  (Tex. 
Civ.  App.  1898)  45  S.  W.  Rep.  415. 

United  States.  —  Fahrney  v.  Kelly, 
102  Fed.  Rep.  403 ;  Godchaux  v.  Morris, 
(CCA.)  X2I  Fed.  Rep.  482. 

63«  8.  Commercial  Bank  v.  Sand- 
ford,  99  Fed.  Rep.  154 ;  Fahrney  v.  Kelly, 
102  Fed.  Rep.  403;  Commercial  Bank  v, 
Sandford,  103  Fed.  Rep.  98.  See  also 
Dever  v.  Hagerty,  43  N.  Y.  App.  Div. 

354* 
8.   Hart  v.  Hines,  10  App.  Cas.   (D. 

C)  366 ;  Willbanks  v.  Untriner,  98  Ga. 
801 ;  Roser  v.  Georgia  L.  &  T.  Co.,  118 
Ga.  181 ;  Forbes  v.  Hall,  102  Ga.  47 ; 
Palmour  v.  Roper,  119  Ga.  xo;  Hender- 
son V.  Harness,  184  111.  520;  Thomas  v. 
Fewster,  95  Md.  446 ;  Palmer  v.  Riddle, 
180  111.  461,  holding  that  a  sale  en 
masse  of  separate  lots  is  valid  until 
vacated  by  some  direct  proceedings. 

4*  Iowa  L.  &  T.  Co.  v.  Devall,  63 
Neb.  826  icittng  12  Encyc.  of  Pl.  and 
Pr.  53 1 ;  Palmour  v.  Roper,  1x9  Ga. 
xo;  Hughes  v.  Riggs,  84  Md.  502; 
Lazarus  v.  Caesar,  X57  Mo.  199;  Iowa 
L.  &  T.  Co.  V.  Whistler,  62  Neb.  698; 
Kane  v.  Jonasen,  55  Neb.  757 ;  Mallory 
V.  Patterson,  63  Neb.  429;  Pierce  v. 
Reed,  (Neb.  X903)  93  N.  W.  Rep.  X54; 
Avon-by-the-Sea  Land,  etc.,  O.  v.  Finn, 
56  N.  J.  £q.  808;  Otis  V.  Nash,  26 
Wash.  39;  Elgutter  v.  Northwestern 
Mut.  L.  Ins.  Co.,  (C.  C  A.)  86  Fe-i 
Rep.  500. 

Court's  Diioretion.  —  The  mode  of  sale 
is  in  the  discretion  of  the  court.  Far- 
mer's L.  &  T.  Co.  V.  Cape  Fear,  etc., 
R.  Co.,  82  Fed.  Reo.  .750 :  Low  v.  Black- 
ford. (C  C  A.)  87  Fed.  Rep.  392. 

54.  1.  Other  Rtntes.  —  See  Wooddy 
V.  Jameson,  5  Idaho  466:  Burton  v. 
Kipp,  (Mont,  1904)  76  Pac.  Rep.  563; 
Dennis  v.  Moses,  18  Wash.  537. 

5.  Hibernia  Sav..  etc..  Sor.  i*.  Behnke, 
fax  Cal.  339;  Sheaf er  v.  Mitchell,  109 
Tenn.  x8i. 


6.  Connick  v.  Hill,  127  Cal.  i6j; 
Hibernia  Sav.,  etc.,  Soc  v.  Behoke,  lai 
Cal.  339;  Anglo-Califomian  Bank  v. 
Cerf,  142  Cal.  303 ;  Hyde  Park  Tliom- 
son-Houston  Light  Co.  v.  Brown,  172 
111.  329;  Ward  V.  Ward,  174  IlL  432; 
Miller  v.  McAlister,  197  111.  72 ;  Wilson 
V.  Cory,  114  Iowa  208;  White  v.  Rob- 
erts, 112  Ky.  788;  Herron  v.  Jennings, 
(Miss.  1902)  31  So.  Rep.  965. 

55.  1.  //itiioif .  —  Ward  v.  Ward. 
174  111.  432. 

Kansas.  —  Geuda  Springs  Town,  etc, 
(^.  V.  Lombard,  57  Kan.  625. 

Kentucky.  —  O'Kane  v.  Vinnedge,  108 
Ky.  34. 

Maryland.  —  Thomas  v.  Fewster,  95 
Md.  446. 

Missouri.  —  Lazarus  v.  Caesar,  157 
Mo.  X99;  Bethune  v.  Cleveland,  etc^  R. 
Co.,  149  Mo.  587. 

Nebraska.  —  Omaha  L.  &  T.  Co.  v. 
Lynch,  (Neb.  1902)  90  N.  W.  Rq». 
217. 

South  Dakota.  —  Thompson  v. 
Browne,  10  S.  Dak.  344. 

United  States.  -;-  Connor  v.  Tennessee 
Ont.  R.  Co.,  (C'C.  A.)  X09  Fed.  Rep. 
931  (holding  that  a  railroad  and  the 
franchise  should  be  sold  together) ; 
Low  V.  Blackford,  (C  C  A.)  87  Fed. 
Rep.  392;  Sioux  City  Terminal  R.,  etc, 
Co.  V.  Trust  Co.  of  North  America,  (C 
C.  A.)  82  Fed.  Rep.  124;  Farmers'  L. 
&  T.  Co.  V.  Cape  Fear,  etc.,  R.  Co.,  82 
Fed.  Rep.  344. 

8.  Brock  V.  Berry,  132  Ala.  95 ;  Ryan 
V.  Wilson,  (N.  J.  1902)  52  Atl.  Rep. 
993,  64  N.  J.  Eq.  797 ;  Barbee  v.  Scog- 
gins,  121  N.  Car.  135;  Fahrney  v.  Kelly, 
102  Fed.  Rep.  403. 

6.  Southwestern  Arkansas,  etc.,  R. 
Co.  V.  Hays.  63  Ark.  355;  Worth  v. 
Newlin.  (N.  T.  1896)  36  Atl.  Rep.  30; 
Hurxthal  v.  Hurxthal,  45  W.  Va.  584, 
the  last  case  holding  that  the  realty  and 
the  personalty  should  be  offered  both 
separately  and  as  a  whole,  and  the  man- 
ner calculated  to  produce  the  best  re- 
sults should  he  adopted.  But  see  Ryan 
V.  Wilson.  (N.  J.  X902)  52  Atl.  Rep. 
99  :t.  64  N.  J.  Eq.  797,  holding  that 
under  the  peculiar  drcumstancea  exist* 
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SO,  d.  Miscellaneous  —  (i)  Sufficient  to  Satisfy  Debt.  — 
See  note  i . 

e.  Inverse  Order  and  Marshaling  — (i)  In  General. 
—  Sec  note  4. 

(2)  Sale  under  Judgment.  —  See  notes  6,  8. 
S7.  6.  Terms  and  Conditions — a.  In  General.  —  See  note  6. 

b.  Deposit.  —  See  notes  8,  9. 

c.  Cash  or  Credit.  —  See  note  10. 
ff8.  See  notes  i,  2,  3,  5. 

7.  Who  May  Not  Pnrohase — a.  In  General.  —  See  note  6. 

b.  Officer  Conducting  Sale — in  osn«rsi. — See  notes  7, 8. 

S9.  c.  Deputy,  Auctioneer,  Appraiser,  or  Judge— am- 

tloaMT.  —  See  notes  4,  5. 

AppnlMTi.  —  See  notes  6,  7. 

ing  machinery  and  mill  sites  should  be  59*.   1.  Davidson  v,  Dishman,  59  S. 

sold  separately.  W.  Rep.  326,  22  Ky.  L.  Rep.  940,  hold- 

66.     1.  Louisville    Banking    Co.    v.  ing  that  the  judgment  creditor  will  not 

Pranger,  68  S.  W.  Rep.  632,  24  Ky.  L.  be  required  to  give  bond  for  that  part 

Rep.  408;  Matter  of  Georgi,  (Surrogate  of  the  purchase  price  due  to  him. 

Ct.)  21  Misc.  (N.  Y.)  419.  S.  Compare  McKensie  v.  Salyer,  (Ky. 

4.  Hellyer  v.  Stover,  (N.  J.  1898)  42  1897)  43  S.  W.  Rep.  450,  holding  that  a 

Atl.  Rep.  98.  sale  upon  a  credit  of  three  months  when 

d.    Snmmerville   v.    March,    142    Cal.  the  statute  provides  that  it  shall  not  be 

554;     Hyde     Park     Thomson- Houston  on  a  credit  of  less  than  six  months  is 

Light  Co.  V.  Brown,  172  111.  329;  Hell-  a  reversible  error. 

yer  v.  Stover,  (N.  J.  1898)  42  AU.  Rep.  8.  Marx  v.  Sanders,  108  La.  140. 

98.  5.  A  Pnrohasor  May  Pay  the  Sale  Bonds 

8.  (Hark  v.  Glos,  x8o  111.  556,  holding  before  they  mature.     May  v.  Ball,  60 

further,    however,    that    the    judgment  S.  W.  Rep.  722^  22  Ky.  L.  Rep.  1681. 

creditor  must  have  notice  of  the  aliena-  6.  Miller  v.  Rich,  204  111.  444 ;  Aron- 

tion  before  the  sale.  stein  v.  Irvine,  49  La.  Ann.  1478 ;  (jood- 

6T.    6.  Bruschke  v.  Wright,  166  111.  ell  r.  (joodell,  173  Mass.  140  (sale  void- 

183.    See  also  Stone  v.  Thacker,  3  In-  able) ;    Frost  v.   Walls,    93    Me.   405 ; 

dian  Ter.  737,  holding  invalid  a  fore-  Voorhees  v,  Bailey,  S9  N.  J.  Eq.  292; 

closure  sale  of  personal  property  under  Dormitzer  v.  (German   Sav.,  etc.,   Soc., 

a  decree  requiring  a  sale  for  cash  where  23  Wash.  132. 

the   statute   provided   for   a   credit   of  7.  Coleman  v.  Maclean,  lox  Ga.  303; 

three  months.  Giles   v.    Southwestern    Georgia    BaiUc, 

8.  Carters.  Carter,  66  S.  W.  Rep.  624,  102  Ga.  702;  James  v.  Kelley.  107  Ga. 
23  Ky.  L.  Rep.  1963 ;  Marx  v.  Sanders,  446 ;  O'Brien  v.  General  Synod  of  Re- 
X08  La.  140.  See  also  Koop  v.  Burns,  formed  Church,  10  N.  Y.  App.  Div.  605. 
95  Wis.  30  X.  But  see  Leslie  v.  Saratoga  8.  Giles  v.  Southwestern  (Georgia 
Brewing  Co.,  59  N.  Y.  App.  Div.  400,  Bank,  102  Ga.  702;  O'Brien  v,  (jeneral 
holding  that  where  there  is  a  common  Synod  of  Reformed  Church,  xo  N.  Y. 
practice  to  allow  time  in  which  to  make  App.  Div.  605 ;  In  re  Thompson  Dry 
the  cash  payment,  a  refusal  will  prevent  (^ods  Co.,  11  Ohio  Dec.  303. 

the  recovery  of  the  deficiency  resulting        59     4.  Giles  v.  Southwestern  C^eoiigia 
in  a  resale.  Bank,    102   Ga.  702;  James   v,   Kelley, 

9.  OrartBole.  —  A  rule  of  the  court     X07  (ja.  446. 

requiring  a  deposit  of  fifty  dollars  by  6.  But    see    Giles    tr.    Southwestern 

purchaser  is  valid.      Green  v.   Diezel,  Georg-    Bank,  102  Ga.  702,  holding  that 

(Neb.  1902)  92  N.  W.  Rep.  1004 ;  Cum-  "  the  crier  can  cry,  but  he  cannot  buy.'* 

mings  V.  Hart,  (Neb.  1903)  93  N.  W.  6.  Compare  New  Orleans  Pac  R.  Co. 

Rep.   150;    Wliden  v.    Stilwell,   (Neb.  v,  Kelly,  52  La.  Ann.  1741,  holding  that 

X903)  93  N.  W.  Rep.  X89.  the  fact  of  an  assessor's  firm  purchasing 

10.  Shrady  v.  Van  Kirk,  77  N.  Y.  at  a  tax  sale  does  not  affect  the  validity 
App.  Div.  j6i.                    *  of  the  sale. 
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S9.  d.  Trustees  or  Executors  or  Administrators  — 

k  TrMitt.  —  See  note  lo. 

V«r  Om  IitMtw  «r  AdmiaittntOT  PnzehftM.  —  See  note  1 1. 


—  Ovftidiaa.  — 


K  See  notes  i,  2,  3. 
/.  Guardian,  Receiver,  or  Tenant 
notes  5,  6. 


M.  7.  Hunt  V.  Fisher,  64  Ohio  St. 
530.  But  see  Mastin  v.  Zweigart,  72  S. 
W.  Rep.  750,  3S  Ky*  L.  Rep.  1930. 

10.  Alabama.  —  Cottingham  v.  Moore, 
ijS  Ala.  309,  holding  that  the  sale  is 


North  Carolina,  —  Highsmith  v. 
Whitehurst,  120  N.  Car.  123 ;  Shute  v. 
Austin,  X20  N.  Car.  440;  McNeill  v. 
Fuller,  121  N.  Car.  209. 

Tennessee.  —  An    administrator    can- 


voidable   when    the    purchase    is    made     not  purchase  at  a  sale  of  personalty  con- 
either  by  the  trustee  or  by  some  third    ducted  by  himself,  but  as  the  sale  of 


person  for  the  trustee. 

Georgia,  —  Lowery  v.  Idleson,  117 
G-.  778. 

Kansas.  —  Fraxier  v.  Jeakins,  10  Kan. 
App.  s$8. 

Kenhteky.^^A  cestui  que  trust  may 


realty  is  not  within  his  duties,  a  pur- 
chase by  the  administrator  is  valid. 
Cooley  V.  Cooley,  (Tenn.  Ch.  1896)  37 
S.  W.  Rep.  1028.  See  also  Rogers  v. 
Rogers,  (Tenn.  Ch.  1896)  42  S.  W.  Rep. 
70,  holding  that  the  administrator  can 


elect  to  hold  the  trustee,  purchasing  at    buy  at  a  partition  sale,  if  no  advantage 
his  own  sale,  as  holding  the  property  in     is  taken  of  his  official  character. 


trust  for  him.  Johnson  v.  Poff,  109  Ky. 
396. 

Massachusetts.  —  Goodell  v.  Goodell, 
173  Mass.  140,  sale  voidable. 

New  York.  —  Atkins  v.  Judson,  33  N. 
Y.  App.  Div.  42. 

North  Carolina,  —  Shew  v.  Call,  119 


Texas.  —  McCampbell  v.  Durst,  is 
Tex.  Civ.  App.  522. 

IVaskington.  —  Dormitzer  v,  German 
Sav.,  etc.,  Soc.,  23  Wash.  132. 

Wisconsin.  —  Gibson  v.  Gibson,  102 
Wis.  501. 

00.     1.  Arkansas.  —  Griffith  v.  Max- 


N.  Car.  450,  holding  that  a  mortgagee  is    field,  63  Ark.  548 ;  Qay  v.  Kagelmacher, 
a  trustee  and  cannot  purchase  at  his  own     98  Ga.   149;     Word  v.  Davis,  107  Ga. 


sale;  Sherrod  v,  Vass,  128  N.  Car.  49, 
voidable. 

r^jroj.  —  Nabours  v.  McCord,  (Tex. 
Gv.  App.  1903)  75  S.  W.  Rep.  827. 

Utah. —  Hamilton  v.  Dooly,  15  Utah 
280. 

Washington.  —  Dormitzer  v.  (jerman 
Sav.,  etc.,  Soc,  23  Wash.  132. 

United  States.  —  In  re  Hawley*  117 
Fed.  Rep.  364- 

11.  Georgia,  —  Qay  v.  Kagelmacher, 
98  Ga.  149;  Lowery  v.  Idleson,  117  Ga. 
778;  James  v.  Kelley,  107  Ga.  446; 
Word  V.  Davis,  107  Ga.  780. 

Illinois.  —  Elting  v.  Biggsville  First 
Nat.  Bank,  173  HI.  368;  Miller  v.  Rich, 
204  III.  444. 

Kansas. —  Frazier  v.  Jeakins,  10  Kan. 
App.  $58. 

Kentucky.  —  Johnson  v.  Poff,  109  Ky. 
396,  holding  such  sales  to  be  voidable  at 
the  election  of  the  parties  interested. 

Massachusetts.  —  Cioodell  v.  (joodell, 
173  Mass.  140. 

Minnesota.-^ Brown  v.  Fischer,  77 
Minn.  i. 

Missouri.  —  Benson  v,  Benson,  97  Mo. 
App.  460. 

Nebraska.  —  Veeder  v.  McKinley- 
Lanniag  L.  &  T.  Co.,  61  Neb.  89a. 


780. 

Illinois.  —  Elting  v.  Biggsville  First 
Nat.  Bank,  173  lU-  3^8;  Miller  v.  Rich, 
204  111.  444. 

Kansas.  —  Frazier  v.  Jeakins,  10  Kan. 
App.  5S8. 

Louisiana.  —  Willis  v.  Berry,  104  La. 

114. 

Massachusetts.  —  (joodell  v.  Goodell, 
173  Mass.  140. 

Minnesota.  —  Brown  v.  Fischer,  77 
Minn.  i. 

Nebraska.  —  Veeder  v.  McKinl^- 
Lanning  L.  &  T.  Co.,  61  Neb.  892. 

New  Jersey.  —  Voorhees  v.  Bailey*  59 
N.  J.  Eq.  292. 

North  Carolina.  —  Highsmith  v. 
Whitehurst,  120  N.  Car.  123;  Shute  v. 
Austin,  X20  N.  Car.  440. 

Wisconsin.  —  Gibson  v.  Gibson,  102 
Wis.  501,  wherein  the  sale  was  held  to 
be  voidable. 

8.  Baldwin  v.  Dalton,  168  Mo.  20. 

8.  Cottingham  v.  Moore,  128  Ala.  209, 
where  the  administrator  was  a  judgment 
creditor;  Irwin  v,  Flynn,.iio  La.  829. 

5.  Frazier  v.  Jeakins,  to  Kan.  App. 
558;  Goodell  V.  Goodell,  173  Mass.  140: 
Brown  v.  Fisoher,  77  Minn,  x ;  Thorn- 
ton V.  Gilman,  67  N.  H.  39a;  Munsell 
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K  BaotlTor.  —  See  note  8. 
01.  See  note  i. 

/.  State,  County,  or  Town.  —  See  notes  4,  5. 
^.  Public  Official  at  His  Tax  Sale  —  ooutj 

«r  Tax  CollMtor.  —  See  notes  6,  y, 

8.  Who  May  Purchaie.  —  See  notes  9,  10,  14,  15,  19,  20. 
6SI,  See  not^s  i,  2. 

9.  Bidding  —  a.  Manner  of  Bid  —  (2)  By  Letter.  —  See 
note  6. 

(3)  Compliance  with  Statute  of  Frauds.  —  See  notes  7,  8. 

BxMutlon  talM.  —  See  note  9. 
68.  See  note  2. 

b.  Officer  Bidding.  —  See  notes  3,  4. 
64,  c.  Withdrawing  Bid.  —  See  notes  i,  3. 


V.  Munsell,  (Supm.  Ct  Spec.  T.)  33 
Misc.  (N.  Y.)  185,  the  last  case  holding 
that  a  sale  to  a  testamentary  guardian 
is  only  voidable,  and  not  void. 

Chiardian  in  Socage.  —  The  rule  does 
not  apply  to  a  guardian  in  socage. 
O'Brien  v.  Reformed  Church,  xo  N.  Y. 
App.  Div.  605 ;  Dormitzer  v,  German 
Sav.,  etc.,  Soc,  33  Wash.  13a;  Gibson 
V,  Gibson,  loa  Wis.  501. 

60.  6.  Frazier  %f.  Jeakins,  10  Kan. 
App.  558  (wherein  a  sale  made  to  a  guard* 
ian's  husband  was  held  to  be  void) ; 
Goodell  r.  Goodell,  173  Mass.  140; 
Brown  v.  Fischer,  77  Minn,  i   (holding 


Castner  v.  Darby,  ia8  Mich.  J41,  8  De- 
troit Leg.  N.  625 ;  Avon-t^-the-Sea 
Land,  etc.,  Co.  v.  Finn,  56  N.  J.  Eq. 
808. 

16.  Rothchild  v.  Memphis,  etc.,  R.  C6.» 
(C.  C.  A.)  113  Fed.  Rep.  476. 

19.  Quigley  v.  Breckenridge,  180  111. 
627. 

20.  Douglass  v,  Blount,  95  Tex.  369. 
But  see  Olson  v.  Lamb,  56  Neb.  104, 
which  held  that  an  attorney  for  the 
plaintiff  cannot  buy  at  a  judicial  sale 
the  property  in  which  his  client  is  in- 
terested. 

6tl.     1.  Fisher  v.  Mclnemey,  137  Cal. 


a  sale  to  the  guardian's  husband  to  be  28 ;  Williams  v.  Maxwell,  45  W.  Va.  297. 

voidable);    Jones's  Estate,   179   Pa.  St.  But  see  Persons  v.  Beling,  xi6  Fed.  Rep. 

36;  Gibson  v,  Gibson,  102  Wis.  501.  877,  in  which  case  a  purchase  by  the 

8.  Receivership  Sheets  Lumber  Co.,  $a  attorney  or  agent  at  a  tax  sale  was  de- 
La.  Ann.  1337.  clared  to  be  such  a  fraud  as  to  render 

61.     1.  Crosby  v.  Bonnowsky,  29  Tex.  the  sale  void. 

Civ.  App.  455.  2.  Baldwin  v,  Dalton,  z68  Mo.  20. 

4.  Lovelace  v.  Tabor  Mines,  etc.,  Co.,  6.  James  v.  Kelley,  107  (ja.  446. 

29  Colo.  62.     But  see  Logan  County  v.  7.  Seymour   v.   National    Bldg.,   etc.. 


Camahan,  (Neb.  1903)  95  N.  W.  Rep. 
812,  holding  that  a  county  may  pur- 
chase. 

6.  Orlando  v.  Equitable  Bldg.,  etc., 
Assoc,  (Fla.  X903)  33  So.  Rep.  986; 
Logan  County  t/.  Camahan,  (Neb.  1903) 
95  N.  W.  Rep.  812;  Heath  v.  McCrea, 
20  Wash.  342. 

6.  Wait  V,  Gardiner,  123  Mich.  236, 
holding  that  a  sale  to  a  deputy  should 
be  set  aside. 

7.  Ely  V.  Brown,  183  111.  575. 

9.  Larrabee  v.  Larrabee,  71  S.  W. 
Rep.  645,  24  Ky.  L.  Rep.  1423,  wherds 
a  guardian  was  authorized  to  buy. 

10.  Bradley   v.   Haffemin,    156   Mo. 

653. 
14.  Freeman's  Appeal,  74  Conn.  247; 


Assoc,  116  Ga.  285 ;  Robertson  v.  Smith, 
94  Va.  250. 

8.  Culli  V,  House,  133  Ala.  304,  which 
was  an  administrator's  sale  under  the 
order  of  the  probate  court;  Jennings  v, 
Dunphy,  174  111.  86. 

9.  Rugely  v.  Moore,  23  Tex.  Civ.  App. 
10. 

63.  8.  Rugely  v.  Moore,  23  Tex.  Civ. 
App.  xo. 

8.  McMillan  v.  Harris,  ixo  (ja.  72; 
James  v,  Kelley,  107  Ga.  446. 

4  Coleman  v.  Maclean,  xoi  Ga.  303; 
McMillan  v.  Harris,  no  Ga.  72. 

<I4.  1.  Hibemia  Sav.,  etc.,  Soc.  v. 
Behnke,  121  Cal.  339;  Tillman  v.  Doo- 
man,  1x4  Ga.  406. 

8.  Kunkel  v,  Eby,  7  Pa.  Dist.  $72, 
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•4.  d.  Rejecting  Bid.  —See  note  6. 

e.  Assigning  Bid.  —  See  notes  9,  10. 
•ff.  /.  Opening  Bidding.  —See  notes  2, 4. 

g.  Enforcing  Bid.  —  See  note  5. 

66.  taU  Mut  B«  lint  Ooaflrmtd.  —  See  note  I. 
Jtoaud  ud  Tni4«r.  —  See  note  2. 
VvtlM.  —  See  notes  3,  5»  6,  7. 

A«dm  la  VMM  of  fhtflft.  —  See  notes  8»  9. 

67.  Bitmitlm.  —  See  note  4. 

•4.    6.  Compare  Rugely  v.  Moore,  23  Polhemua  v.  Prisdlla,  (N.  J.  1903)  54 

Tex.  Civ.  App.  10,  holding  that  a  bidder  Atl.  Rep.  141 ;  Wimpffaeimer  v.  Pnsden- 

whose  bid  has  been  refused  can  by  a  tial  Ins.  Co.,  56  N.  J.  £q.  585 ;  Latour- 

proceeding  in  equity  set  aside  the  sale  ette  v.  Latourette,  25  N.  Y.  App.  Dir. 

and  compel  the  bidding  to  be  resumed  145.     But  see  Culli  v.  House,  133  Ala. 

at    the    point    where    his   bid    was    re-  304,  holding  to  the  contrary  under  a 
fused. 

9.  Gibbs  V,  Davies,  168  111.  so$. 

10.  The  assignee's  title  is  subject  to 


statute    requiring   the   payment   of  the 
purchase  money  before  confirmation. 
S.  Polhemua  v.  Prisdlla,  (N.  J.  1903) 
any  equities  that  may  arise  before  the     54  Atl.  Rep.  141 ;  Latourette  v.  Latoor- 


deed  is  delivered.    Bruschke  v.  Wright, 
166  111.  183. 

65«    S.  Colonial,  etc.,  Mortg.  Co.  v. 
Sweet,  65  Ark.  152;  Dunn  v.  Dunn,  137 


ette,  25  N.  Y.  App.  Div.  145.    Compart 
Lowry  v.  Haberlin,  8  Pa.  Dist  382. 

S.  Howison  v.  Oakley,  118  Ala.  215; 
Makemson  v.  Braun,  100  Ky.  88;  Bayne 


Cal.  51 ;  Columbia  Finance,  etc.,  Co.  v.  v.   Brewer   Pottery  Co.,   90   Fed.   Rep. 

Bates,  74  S.  W.  Rep.  248,  24  Ky.  L.  622. 

Kep.  2412;  Horse  Springs  Cattle  Co.  v.        9.  Tennessee  v,  Quintard,  (C.  C  A.) 

Schofield,  9  N.  Mex.   136;   Magann  v.  80  Fed.  Rep.  829. 


Segal,    (C.   C.  A.)    92   Fed.  Rep.   252; 
Files  V.   Brown,   (C.   C.   A.)    124  Fed. 


Rep.    133.      But   see    South    Baltimore     62  S.  W.  Rep.  366. 


6.  Hughes  V.  Miller,  186  Pa.  St.  37s; 
Simmons  v.  Redmond,  (Tenn.  Ch.  1901) 


Brick,  etc.,  Co.  v,  Kirby,  89  Md.  52, 
holding  that  private  sales  do  not  come 
under  the  rule. 


7.  Allred  v.  McGahagan,  39  Fla.  118: 
Smith  V.  Roberts,  106  Ga.  409 ;  Gosmnnt 
V.  Gloe,  5S   Neb.  709;  Lenehan  v.  St 


4.  Arkansas*  —  Colonial,    etc.,    Mortg.     Francis  Xavier  College.  51  N.  Y.  App. 


Co.  V,  Sweet,  65  Ark.  152. 

North  Carolina. —  Marsh  v.  Nimocks, 
122  N.  Car.  478. 

Tennessee,  —  Geisler  v,  Mauk,  (Tenn. 


Div.  535 ;  Dunlop  v.  Mulry,  (Supm.  Ct 
Spec.  T.)  40  Misc.  (N.  Y.)  131 ;  Rowley 
V.  -Feldman.  84  N.  Y.  App.  Div.  400; 
Burton  v.  Linn,  21  N.  Y.  App.  Div.  609; 


Ch.  1898)   48  S.  W.  Rep.  344,  holding  Robertson  v.  Smith,  94  Va.  250;  Files 

that  upon  a  raise  of  ten  per  cent,  the  v.   Brown,   (C.   C.  A.)    124   Fed.   Rep. 

biddings  will  be  reopened  if  they  have  133. 

not  been  reopened  once  before.  8.  Meherin  9.  Saunders,  131  Cal.  681; 

Virginia,  —  Moore  v.  Triplett,  96  Va.  Barnes    v,    Blumenthal,    10 1    Ga.    $98; 


603. 


Smith  V.  Roberts,  106  Ga.  409;  Perkins 


United    States,  —  Magann    v,    Segal,     v.  Webb,  169  111.  86;  Murphy  r.  Harden. 


(C.  C.  A.)  92  Fed.  Rep.  252. 

9.  Dunn  v.  Dunn,  137  Cal.  si ;  Mc- 
Carter   v.    Finch,    55    N.   J.   Eq.    245; 


12  Ohio  Cir.  Dec  837.  22  Ohio  ar.  Ct. 

Sti. 
9.  Barnes    v.    Bluthenthal,    lot    Ga. 


Archer  V.  Archer,  155  N.  Y.  415  (where     598;    Smith  v,  Roberts,   106  Ga.  409: 
the  assignee  of  the  purchaser's  bid  was     Wimpfheimer  v.  Prudential  Ins.  Co.,  56 


held  to  be  bound  to  comply  with   the 
bid,   he  having  demanded  a  deed  and 


N.  J.  Eq.  585;  Murphy  v.  Hardee,   u 
Ohio  Cir.   Dec  837.  22  Ohio  Or.  Ct. 


otherwise  come  under  the  jurisdiction     511 ;    Hughes    v.    Miller,    1S6    Pa.    St 
of  the  court)  ;  Kingsland  v.  Fuller,  157     375. 


N.  Y.  507 ;  Gray  v,  Denhalter,  17  Utah 
312. 


67.    4.   Marsh  v,  Nimocks.    122  N. 
Car.  478,  holding  a  motion  in  the  orig- 


06.    1.   Howison  v.  Oakley,  ti8  Ala.     inal  cause  to  be  the  only  proper  ooofse 
21S  ;  Allred  v,  McGahagan,  39  Fla.  1 18:     for  relief. 
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67.  AttMhatBt.  —  See  notes  5,  6,  7. 

BMftlA.  —  See  note  8. 

liaUU^  for  JMi^Hnuf.  —  See  note  9. 
S8«  MtMnre  of  Buiagit«  —  See  note  5* 

Bidd«r  Bdiorod.  ~-  See  notes  9,  10,  1 1,  12. 
•  See  notes  i,  2. 


67.  9.  Smith  v.  Roberts,  106  Ga. 
409;  Robertson  v.  Smith,  94  Va.  250. 

6.  Smith  V,  Roberts,  106  Ga.  409; 
McCarter  v.  Finch,  55  N.  J.  Eq.  245. 

7.  Dunlop  V.  Mulry,  (Supm.  Ct.  Spec. 
T.)  40  Misc.  (N.  Y.)  131;  Rowley  v. 
Feldman,  84  N.  Y.  App.  Diy.  400; 
Burton  v.  Linn,  21  N.  Y.  App.  Diy. 
609;  Murphy  v.  Hardee,  12  Ohio  Qr. 
Dec.  837,  22  Ohio  Gr.  Ct.  511. 


131 ;  Latourette  v.  Latourette,  35  N.  Y. 
App.  Diy.  145;  Rowley  v.  Feldman,  74 
N.  Y.  App.  Div.  492. 

Pennsylvania,  —  Matter  of  Meyer,  177 
Pa.  St  450;  Hughes  v.  Miller,  186  Pa. 
St.  375,  205  Pa.  St.  627. 

United  States,  —  Fidelity  Ins.,  etc., 
Co.  V,  Roanoke  Iron  Co.,  84  Fed.  Rep. 
752. 

But  see  Hines  v.  Moye,  125  N.  Car. 


8.  Alabama.  —  Thomas    v.    Caldwell,    8,   holding  that,   the   purchaser  having 


136  Ala.  518;  Howison  v.  Oakley,  118 
Ala.  215. 

Kentucky,  —  Napper  v.  Mutual  L.  Ins. 
Co.,  107  Ky.  134. 

Montana,  —  State  v.  District  Ct,  27 
Mont  415. 

New  York,  —  Dunlop  v,  Mulry, 
(Supm.  Ct.  Spec.  T.)  40  Misc.  (N.  Y.) 
131  (holding  that  the  resale  is  discre- 
tionary with  the  court) ;  Rowley  v, 
Feldman,  84  N.  Y.  App.  Div.  400; 
Burton  v,  Linn,  21  N.  Y.  App.  Div. 
609 ;  Latourette  v.  Latourette,  25  N.  Y. 
App.  Div.  145. 

South  Carolina,  —  Barnwell  v.  Marion, 

62  S.  CsLT.  446. 

Utah.  —  Gray  v.  Denhalter,  17  Utah 
312. 

United  States.  —  Fidelity  Ins.,  etc., 
Co.  V.  Roanoke  Iron  C>o.,  84  Fed.  Rep. 

753. 

Tho  Oomniitionor  has  a  right  to  re- 
sell the  property  upon  a  failure  of  the 
bidder  to  give  bond.  Swafford  v,  How- 
ard, (Ky.  1899)  50  S.  W.  Rep.  43* 

0.  Alabama,  —  Howison  v.  Oakley, 
T18  Ala.  215;  Thomas  v.  Caldwell,  136 
Ala.  siS, 

Calif omia,  —  Mefaerin  v,  Saunders, 
131  Cal.  681 ;  Dunn  v,  Dunn,  137  Cal. 

51. 
Georgia,  —  Smith  v,  Roberts,  fo6  Ga. 

409. 
Kentucky,  —  Shirley    v.    Shewmaker, 

63  S.  W.  Rep.  II,  23  Ky.  L.  Rep.  452; 
Makemson  v.  Braun,  100  Ky.  88;  Nap- 
per V,  Mutual  L.   Ins.   Co.,    107   Ky. 

>34' 
Montana.  —  State  v.  District  Ct,  27 

Mont.  415. 

New  York,  —  Dunlop  v,  Mulry, 
(Supm.  Ct  Spec.  T.)  40  Misc.  (N.  f.) 


failed  to  comply  with  his  bid,  he  would 
be  as  an  indifferent  person  if  the  decree 
of  resale  failed  to  make  him  liable  for 
the  costs  or  deficiency. 

Wrongful  Refusal  to  A^joum  Bale. — 
In  New  York  it  has  been  held  that  no 
recovery  can  be  had  when  the  officer, 
contrary  to  custom,  refused  to  adjourn 
the  sale  in  order  to  allow  to  the  pur- 
chaser time  in  which  to  comply  with 
the  terms.  Leslie  v.  Saratoga  Brewing 
Co,j  59  N.  Y.  App.  Div.  400. 

68.  6.  Howison  v.  Oakley,  118  Ala. 
215 ;  Barnes  v,  Bluthenthal,  loi  Ga.  598. 

9.  Loeb's  Succession,  52  La.  Ann. 
191 3,  holding  that  where  a  sale  is  made 
without  a  family  meeting  the  adjuai- 
catee  is  not  bound  to  accept  title ;  Mat- 
ter of  Slater,  (Surrogate  Ct.)  17  Misc. 
(N.  Y.)  474. 

10.  Howison  v.  Oakley,  118  Ala.  215; 
Smith  V,  Roberts,  106  Ga.  409;  Ray  v, 
Adams,  (Supm.  Ct  Spec.  T.)  28  Misc. 
(N.  Y.)  664. 

11.  Bird  V.  Smith,  loi  Ky.  205 ; 
Schlosser  v,  Murnan,  (Ky.  1899)  49  S. 
W.  Rep.  421 ;  Brookfield  v.  Sharp,  88 
Md.  713;  Matter  of  Fales,  33  N.  Y. 
App.  Div.  611. 

12.  Clay  V.  Kagelmacher,  98  Ga.  149; 
Hewlett  V.  Gamer,  50  S.  Car.  1  ;  Inter- 
state Nat  Bank  v.  O'Dwyer,  15  Tex. 
Civ.  App.  33. 

69.  1*  Connanghton  v.  Bernard,  84 
Md.  577;  Buchanan  v.  Edmisten,  (Neb. 
1901)  95  N.  W.  Rep.  620;  Campbell  v, 
Parker,  59  N.  J.  Eq.  342;  Kingsland  v. 
Fuller,  157  N.  Y.  507;  Casey  v,  Casey, 
(Supm.  Ct  Spec.  T.)  19  Misc.  (N.  Y.) 
272;  German-American  Real  Estate 
Title  (Guarantee  Co.  v,  Meyers,  32  N.  Y. 
App.  Div.  41 ;  Kelly  v,  Werner,  34  N. 
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h.  Chilling  Bidding  —  (i)  In  Genera/.  — Stc  note  $. 

2)  Collusion.  —  See  notes  4,  5. 

3)  Preventing  Competition  —  In  General.  — See  note  I. 
Irnndnknt  or  FnlM  BeprMentaUoni.  —  See  notes  2,  3^  J,  6. 

I.  Puffing  Bidding.  --  See  notes  2,  4,  8. 

Valid  Agreement  for  Bidding.  —  See  note  5. 

XL  BSTVBH  —  2.  Heceeaity.  —  See  notes  3,  6. 

5.  By  Whom.  —  See  note  i. 

6.  Contents.  —  See  note  4. 

6.  Condnsiyeneti.  —  See  note  3. 


Y.  App.  Diy.  68;  Williamson  v.  Jones, 
43  W.  Va.  563. 

Pmehaaer  Need  Not  Aoeept  Bad  Title.  — 
McCaffrey  r.  Little,  20  App.  Cas.  (D. 
0  116;  Tilton  V.  Pearson,  67  111.  App. 
372;  Rogge  V.  Municipal  Imp.  Co.,  49 
La.  Ann.  37;  Neuhauser  v.  Barthe,  no 
La.  825 ;  Getman  v,  Harrison,  (La. 
1904)  36  So.  Rep.  486 ;  Moir  v.  Flood, 
66  N.  Y.  App.  Div.  544;  Stephens  v. 
Flammer,  (Supra.  Ct.  Spec.  T.)  40  Misc. 
(N.  Y.)  278;  New  York  Security,  etc., 
Co.  If.  Schoenberg,  87  N.  Y.  App.  Div. 
262;  (jorman  v.  Gorman,  40  N.  Y.  App. 
Diy.  225 ;  Peoples  Bank  v.  Bramlett,  58 
S.  Car.  477. 

The  Bole  of  CaTeat  Emptor  does  not 
apply  to  partition  sales,  and  the  pur- 
chaser does  not  have  to  accept  a  bad 
title.  McMichael  v.  McMichael,  51  S. 
Car.  555. 

60»  S.  Compelled  to  Pay  Beoond  Time.— 
Tompkins  v.  Dyerle,  (Va.  1904)  46  S. 
£.  Rep.  300. 

t.  Toole  V.  Johnson,  61  S.  Car.  34. 

4«  Quigley  v.  Breckenridge,  180  111. 
627  ;  Camp  v.  Bruce,  96  Va,  521 ;  Ralph- 
snyder  v.  Shaw,  45  W.  Va.  680. 

5.  Illinois.  —  Quigley  v.  Brecken- 
ridge, 180  III.  627. 

Kansas.  —  Hallam  v.  Huffman,  s  Kan. 

App.  303. 

Nebraska.  —  McGelland  v.  Citizens' 
Bank,  60  Neb.  92. 

New  Jersey.  —  Where  one  has  an  in- 
terest in  the  land  which  he  protects  hv 
an  agreement  not  to  bid,  the  contract  is 
valid.  De  Baun  v.  Brand,  61  N.  J.  L. 
624. 

South  Carolina.  —  A  contract  cannot 
be  set  aside  when  all  parties  interested 
are  parties  thereto,  as  no  one  can  be  de- 
frauded. Fairey  v.  Kennedy,  (S.  Cm. 
1904)  47  S.  E.  Rep.  X38. 

Virginia.  —  Camp  v.  Bruce,  96  Va. 
52  X ;  Nitro-Phosphate  Syndicate  v. 
Johnson,  100  Va.  774. 


IVest  Virginia,  —  Ralphsnyder  v, 
Shaw,  45  W.  Va.  680. 

70.  1.  Bickford  v.  Poor,  68  N.  H. 
443;  Toole  V.  Johnson,  6x  S.  Car.  34; 
In  re  Ethier,  118  Fed.  Rep.  107. 

71.  2.  Hoffman  v.  McCracken,  16S 
Mo.  337;  Hurst  V.  Fisher,  64  Ohio  St 

530. 

8.  Helena  Coal  Co.  v.  Sibley,  132  Ala. 
651. 

«6.  Adams  Express  Co.  v.  Hoey,  (N. 
J.  190 1 )  48  Atl.  Rep.  823. 

6.  Adams  Express  Co.  v.  Hoey,  (N. 
J.  1 901)  48  Atl.  Rep.  823. 

7!i.  2.  McMillan  v.  Harris,  no  Ga. 
72 ;  Quigley  v.  Breckenridge,  180  111. 
627 ;  McCallum  v,  Chicago  Title,  etc.. 
Co.,  203  III.  142;  Tennessee  v.  Quin- 
tard,  (C.  C.  A.)  80  Fed.  Rep.  829. 

4.  McMillan  v.  Harris,  no  Ga.  72. 

8.   McMillan  v.  Harris,  iio  Ga.  72. 

73.  5.  Conley  v.  Redwine,  109  Ga. 
640 ;  Jolly  V.  Mutual  L.  Ins.  Co.,  65  S. 
W.  Rep.  440,  23  Ky.  L.  Rep.  1508; 
Olson  V.  Lamb,  56  Neb.  104 ;  Barnes  v. 
Morrison,  97  Va.  372 ;  Fidelity  Ins.. 
etc.,  Co.  V.  Roanoke  St.  R.  Co.,  98  Fed. 
Rep.  475. 

74.  3.  Matter  of  Jack,  115  Cal. 
203;  Bennalack  v.  Richards,  116  Cal. 
405  ;  State  v.  Cunningham,  6  Idaho  113  i 
Wauchope  v.  McCormick,  158  Mo. 
660. 

6.  See  Frazee  v.  Nelson,  179  Mass. 
456,  holding  that  a  compliance  with  the 
statute  should  appear  from  the  officer's 
return. 

75.  1.  See  Bean  v.  Meguiar,  (Ky. 
1898)  47  S.  W.  Rep.  77^,  holding  that 
the  signing  of  the  return  of  sale  by  a 
deputy  commissioner  was  not  such  an 
irregularity  as  to  require  setting  aside 
a  sale. 

4,  Miller  v.  McAlister,  X97  111.  72; 
Evans  v.  Bush n ell.  59  Kan.  160. 

76.  8.  Mallory  v.  Patterson,  63 
Neb.  429 ;  Anthony  L.  &  T.  Co.  v.  Fio- 


Vol.  XII. 


JUDICIAL  SALES. 


Tr-?9 


77.  Zn.  COVFIBKATXOV  —  1.  HMMiilty  of  Oonllnution.  —  See 
note  2. 
78*  See  note  i. 

Long  AoqniaMWMe  Eai  B«mi  Htld  XqniTalant  to  FormAl  Goaflmfttion.  — 
See  note  2. 

Profvmptioiii.  —  See  note  4. 
2.  Motion  and  Hotioe.  —  See  notes  5,  6,  7. 
79.  3.  Who  May  and  Who  Hay  Hot  Confirm  — Who  Vaj  Oonflm.— 
See  note  2. 

4.  Diaoretion.  —  See  note  5. 


relli,  (Neb.  1902)  89  N.  W.  Rep.  377; 
Mason  v,  Jackson,  (Tenn.  Ch.  1900)  57 
S.  W.  Rep.  217;  Laidley  v.  Jasper,  49 
W.  Va.  5^6. 

TT*  S.  Alabama.  —  Cottingham  v. 
Moore,  128  Ala.  209. 

Calif omia.  —  Matter  of  Jack,  1 1 5  Cal. 
203;   Bennalack  v.  Richards,    116   Cal. 

40s. 

Georgia.  —  Ousley  v.  Bailey,  iii  Ga. 

783. 

Idaho.  —  State  v.  Cunningham,  6 
Idaho  113. 

Illinois. — Jennings  v.  Dunphy,  174 
111.  86. 

North  Carolina.  —  Vanderbilt  v. 
Brown,  128  N.  Car.  498;  Clement  v. 
Ireland,  129  N.  Car.  220. 

Tennessee.  —  Hyder  v.  O'Brien, 
(Tenn.  Ch.  1898)  48  S.  W.  Rep.  262; 
Geisler  v.  Mauk,  (Tenn.  Ch.  1898)  48 
S.  W.  Rep.  344;  Crow  v.  Talley,  (Tenn. 
Ch.  1897)  59  S.  W.  Rep.  675. 

Texas.  —  Stroud  v.  Hawkins,  28  Tex. 
Civ.  App.  321. 

Washington.  —  Knowles  v.  Rogers,  27 
Wash.  211. 

IVest  Virginia.  —  Thompson  v.  Cox, 
42  W.  Va.  566. 

United  States.  —  In  re  Shea,  (C.  C. 
A.)  126  Fed.  Rep.  153. 

Compare  Payne  v.  Long-Bell  Lumber 
Co.,  9  Okla.  683. 

78.  1.  Wauchope  v.  McCormick, 
158  Mo.  660;  Vanderbilt  v.  Brown,  128 
N.  Car.  498;  Knowles  v.  Rogers,  27 
Wash.  211.  But  see  De  Cunto  v,  John- 
son, (Colo.  App.  1902)  70  Pac.  Rep.  955, 
holding  otherwise  under  statutory  pro- 
vision. 

2.  In  re  Shea,  (C.  C.  A.)  126  Fed. 
Rep.  153. 

4.  Blakey  v.  Perry,  15  Tex.  Civ.  App. 
26.  But  see  Santana  Live-Stock,  etc., 
Co.  V.  Pendleton,  (C.  C.  A.)  81  Fed. 
Rep.  784,  holding  that,  all  other  things 
being  regular,  after  a  lapse  of  fifty  years 
confirmation  will  be  presumed. 


6.  In  Coltrane  v.  Baltimore  Bldg.,  etc., 
Assoc,  126  Fed.  Rep.  839,  it  was  held 
that  the  notice  may  be  given  and  the 
motion  made  by  either  the  creditor  or 
the  receiver  upon  the  failure  of  the 
purchaser  to  give  notice. 

6.  Allison  V.  Allison,  114  Ala.  393 ; 
Washington  v,  Bogart,  119  Ala.  377; 
Smith  V.  Lusk,  119  Ala.  394;  Coltrane 
V.  Baltimore  Bldg.,  etc.,  Assoc,  126  Fed. 
Rep.  839,  in  which  case  it  was  held  that 
notice  of  the  motion  for  a  decree  nisi 
should  be  served  on  counsel,  and  proof 
of  the  service  of  such  notice  should  be 
filed  with  the  motion. 

7.  Moore  v.  Cottingham,  113  Ala.  148; 
Johnson  L.  &  T.  Co.  v.  Ball,  7  Kan.  App. 
667;  Godchaux  v.  Morris,  (C.  C.  A.) 
121  Fed.  Rep.  482,  holding  that  neither 
ar  unsecured  creditor  nor  a  stockholder 
of  a  corporation  need  be  notified  of  con- 
firmation proceedings. 

79.  2.  Richards  v.  East  Tennessee, 
etc.,  R.  Co.,  106  Ga.  614;  Davies  v. 
Gibbs,  174  111.  272;  South  Baltimore 
Brick,  etc,  Co.  v.  Kirby,  89  Md.  52; 
Hartsuff  v.  Huss,  (Neb.  1901)  95  N.  W. 
Rep.  1070. 

6.  Nevada  Nickel  Syndicate  v.  Na- 
tional Nickel  Co.,  T03  Fed.  Rep.  391, 
citing  12  Encyc.  of  Pl.  and  Pr.  80. 
See  also  the  following  cases : 

Alabama.  —  Morring  v.  Tipton,  126 
Ala.  350;  Howison  v.  Oakley,  118  Ala. 

California.  —  Matter  of  Jack,  1 1 5  Cal. 
203  ;  Humboldt  Sav.,  etc.,  Soc  v.  March, 
136  Cal.  321. 

Illinois.  —  Jennings  v,  Dunphy,  1 74 
111.  86  ;  McCallum  v.  Chicago  Title,  etc., 
Co.,  203  111.  142. 

Kansas.  —  Wolfert  v.  Milford  Sav. 
Bank,  5  Kan.  App.  222;  Aultman  v. 
Humphrey,  (Kan.  App.  1898)  53  Pac. 
Rep.  789;  Townsend  v.  Johnson,  10 
Kan.  App.  547. 

Kentucky.  —  Thornton  v.  Thornton, 
64  S.  W.  Rep.  524,  23  Ky.  L.  Rep.  930. 
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80,  6.  Sllbet  of  Oonflrmation  —  Cwm  imfviultiM.  —  See  note  3. 
OdUtanU  AttMk.  —  See  note  4. 
AppMOftbility  of  Ordar.  —  See  notes  5,  6. 


Missouri,  —  Wauchope  v.  McConnick, 
158  Mo.  660. 

Ohio.  —  Brigcl  V.  Kittredge,  8  Ohio 
Dec.  51a,  5  Ohio  N.  P.  41a. 

South  Dakota.  —  Kirtqr  v,  Ramacy,  9 
S.  Dak.  197. 

Tennessee.  —  Hazlewood  v.  Chriaman, 
(Tenn.  Ch.  1901)  6a  S.  W.  Rep.  39. 

Utah.  —  Poat  v.  Foote,  x8  Uuh  235. 

IVashingtOH.  -^  Swanaon  v.  Hoyle,  .32 
Waah.  169. 

Wisconsin.  —  Homeatead  Land  Co.  v. 
Schlitx  Brewing  Co.,  94  Wia.  600; 
Kremer  v.  Thwaita,  105  Wia.  534. 

United  States.  —  Tenneaaee  v.  Quin- 
Urd,  (C.  C.  A.)  80  Fed.  Rep.  829. 

Compare  Payne  v.  Long-Bell  Lumber 
Co.»  9  Okla.  683. 

DiMTftion  Vot  Arbitrary. —  The  court'a 
diacretion  ta  not  an  arbitrary  one,  but 
muat  be  exerciaed  in  accordance  with 
eatabliahed  principlea  of  law.  Dunn  v. 
Dunn,  137  Cal.  51 ;  Quigley  v.  Brecken- 
ridge,  180  111.  627 ;  Wilaon  v.  Ford,  190 
111.  614;  ^^ndon  v.  Wood,  7  Kan.  App. 
577;  Focke  V.  Equitable  Securitiea  Co., 
9  Kan.  App.  888,  59  Pac.  Rep.  285 ;  Rob- 
erta V.  Robinaon,  49  Neb.  717;  McLain 
Land,  etc.,  Co.  v.  Swofford  Broa.  Dry 
Gooda  Co.,  I X  Okla.  429 ;  Moore  v.  Trip- 
lett,  96  Va.  603. 

80.  S.  Nevada  Nickel  Syndicate  v. 
National  Nickel  Co.,  103  Fed.  Rep.  391, 
citing  12  Encyc.  op  Pl.  and  Pr.  80. 
See  alao  the  following  caaea: 

Alabama.  —  Morring  v,  Tipton,  126 
Ala.  350. 

Illinois.  —  Tormohlen  v.  Walter,  175 
111.  442. 

North  Dakota.  —  Dakota  Inveat.  Co. 
V.  Sullivan,  9  N.  Dak.  303. 

Oklahoma.  —  Chriaty  v.  Springa,  ix 
Okla.  710. 

Oregon.  —  Tobin  v.  Portland  Flouring 
Milla  Co.,  42  Oregon  117,  holding  that 
the  decree  of  confirmation  ratifies  the 
a''*^  aa  though  ordered  originally. 

Pennsylvania.  —  Smith  v.  Wildman, 
178  Pa.  St.  245. 

FtV^'ff sa.  *- Robertaon  v.  Smith,  94 
Va.  250. 

Washington.  —  Otia  v.  Naah,  26 
Waah.  39. 

West  Virginia.  —  Klapneck  v.  Keltz, 
50  W.  Va.  331. 

Xagnlarity  of  Prooeedlnga.  —  Under  the 
Nebraska  atatutea,  confirmation  adjudi- 


catea  only  the  regularity  of  the  proceed- 
inga  under  the  order  of  aale.  Kampmaa 
V   Nicewaner,  60  Neb.  208. 

4.  Alabama.  —  Morring  v.  Tipton,  126 
Ala.  3So;  Moore  v.  Cottxngham,  113 
Ala.  148;  Friedman  v,  Shamblin,  117 
Ala.  454. 

Indiana.  —  Eliaaon  v.  Bronnenberg, 
147  Ind.  248;  Bruning  v.  Golden,  159 
Ind.  199. 

Kansas.  —  Thompson  v.  Burge,  60 
Kan.  549 ;  Harrison  v.  Shaffer,  60  Kan. 
176.  But  aee  Frazier  v.  Jealdna,  64 
Kan.  615. 

Missouri.  —  Covington  v.  Chamblin, 
156  Mo.  574. 

North  Carolina.  —  Smith  v.  Huffman, 
132  N.  Car.  600. 

North  Dakota.  —  Dakota  Inveat.  Co. 
V.  Sullivan,  9  N.  Dak.  303. 

Oklahoma.  —  Christy  v.  Springs,  xi 
Okla.  710. 

Pennsylvania.  —  Fahrig  v.  Schimpff. 
199  Pa.  St.  423. 

Tennessee.  —  Killough  v.  Warren, 
(Tenn.  Ch.  1899)  58  S.  W.  Rep.  898. 

Texas.  —  Stroud  v.  Hawldna,  28  Tex. 
Civ.  App.  321. 

United  States.  —  Nevada  Nickel  Syn- 
dicate V.  National  Nickel  Co.,  103  Fed. 
Rep.  391. 

6.  Schweinfurth  v.  Poehlman,  83  IIL 
App.  428;  Goodman  v.  Connelly,  (Ky. 
1899)  51  S.  W.  Rep.  427;  Dakota  In- 
vest. Co.  V.  Sullivan,  9  N.  Dak.  303; 
Andrewa  v.  National  Foundry,  etc, 
Worka,  (C.  C.  A.)  77  Fed.  Rep.  774- 

6.  California.  —  Dunn  v.  Duim,  137 
Cal.  51 ;  Matter  of  Leonia,  138  Cal.  X94. 

Illinois.  —  Quigley  v.  Breckenridge, 
x8o  111.  627,  holding  that  a  decision  ap- 
proving or  disapproving  a  master's  re- 
port may  be  assigned  aa  error. 

Maryland.  —  BarroU  v.  Forman,  88 
Md.  188. 

Missouri.  —  Wauchope  v.  McCormick, 
158  Mo.  660. 

South  Dakota.  —  Kirby  v.  Ramsey,  9 
S.  Dak.  197. 

Virginia.  —  Tumbull  v.  Maim,  99  Va. 
41,  2  Va.  Sup.  Ct.  673- 

Washington.  —  KruU  v.  Batts,  x8 
Wash.  460;  State  v.  Superior  Ct,  ai 
Wash.  63  X ;  Otis  v.  Naah,  26  Waah.  39. 

Ko  Adiudication  of  Prioritiea.  —  An  or- 
der confirming  a  aale,  where  there  ia  no 
adjudication  aa  to  priorities,  but  merely 
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80.  Katun  Ottaeludtd.  —  See  note  7. 
81*  Kfttton  Vot  Oonelnded.  —  See  note  I. 

BtlAtton  Baek.  —  See  note  2. 

6.  Objeotioni  to  Confirmation  —  in  0«iMna.  —  See  note  3. 
89,  Oldaetloiii  Held  Vot  Good.  —  See  note  4. 

Oljoetloiii  Htld  Ctood.  —  See  note  5. 

Xnr  Objectiovb  avd  Settiho  Asids  —  1.  Who  May  and 
Who  May  Hot  Object  —  Who  Kay  Ol^Mt.  —  See  notes  6,  7,  8,  9,  10. 
83.  See  note  i. 


a  Ending  that  the  proce^/lings  for  the  Brewster,  1x4  Ga.  176;  Quigley  v. 
sale  were  regular  and  in  accordance  Breckenridge,  180  111.  627;  Zimmerman 
with  the  order  for  sale,  is  not  a  final     v.  Place,  61  N.  J.  £q.  373;  Housman  v. 


order,  and  an  appeal  therefrom  will  not 
lie.  Browne  v.  Wallace,  8  Ohio  Cir. 
Dec.  764,  16  Ohio  Cir.  Ct.  124. 

80.  7.  Nevada  Nickel  Syndicate  v. 
National  Nickel  Co.,  103  Fed.  Rep.  391 
Iciting  12  En  CYC.  of  Pl.  and  Pr.  80] ; 
Davies  v.  Gibbs,  174  111.  272;  Eliason 
V.  Bronnenberg,  147  Ind.  248;  Blondin 
V,  Griffin,  (Mich.  1903)  95  N.  W.  Rep. 
739,  10  Detroit  Leg.  N.  354;  Dakota 
Invest.  Co.  v.  Sullivan,  9  N.  Dak.  303; 
Blanton  v.  Kentucky  Distilleries,  etc., 
Co.,  120  Fed.  Rep.  318. 

§!•  1.  Tromble  v.  Hoffman,  130 
Mich.  676*  9  Detroit  Leg.  N.  183; 
Veeder  v.  McKinley-Lanning  L.  &  T. 
Co.,  6x  Neb.  892;  Smith  v.  Wildman, 
178  Pa.  St.  245;  Braddock  First  Nat 
Bank  v.  Hyer,  46  W.  Va.  13.  See  also 
Frazier  v,  Teakins,  64  Kan.  615. 


Wright,  so  N.  Y.  App.  Div.  606;  Mc- 
Lain  Land,  etc.,  Co.  v.  Swofford  Bros. 
Dry  Goods  Co.,  11  Okla.  429;  West- 
moreland Guarantee  Bldg.,  etc.,  Assoc 
V.  Nesbit,  21  Pa.  Super.  Ct.  150;  Ex  p, 
Jones,  47  S.  Car.  393 ;  Radke  v.  M'Win- 
ter  Lumber  Co.,  114  Wis.  444. 

9.  State  V.  Cunningham,  6  Idaho  1x3; 
Quigley  v.  Breckenridge,  180  111.  627 ; 
Columbia  Finance,  etc.,  Co.  v.  Bates,  74 
S.  W.  Rep.  248,  24  Ky.  L.  Rep.  2412; 
Nitro-Phosphate  Syndicate  v.  Johnson, 
1  o  Va.  774. 

6.  Davies  v,  Gibbs,  174  111.  272;  Mil- 
ler V.  Rich,  204  111.  444;  In  re  Divine, 
(N.  J.  1900)  46  Atl.  Rep.  649,  as  to 
right  of  devisees;  Gray  v,  Denhalter,  X7 
Utah  3x2. 

7«  Ash  V,  Southern  Chemical,  etc, 
Co.,  X07  La.  3x1,  holding  that  the  sheriff 


S.  ivlevada    Nickel    Syndicate  v.   Na-  may  apply  to  have  the  sale  set  aside  upon 

tional  Nickel  Co.,    103   Fed.   Rep.   391,  the  ground  of  nonpayment  of  the  pur- 

citing    12   Encyc.   op  Pl.  and    Pr.  80  chase  money;  Chester  Pipe,  etc.,  Co.  v. 

[8x].     See  also  the  following  cases:  Saltsbury  Gas  Co.,  8  Pa.  Dist.  427,  hold- 

Alabatna,  —  Tennessee  Coal,  etc.,  R.  ing  that  a  pledgee  of  stock  in  a  corpora- 
Co.  V.  Gardner,   131  Ala.  $99;  Thomas  tion  may  attack  the  validity  of  a  sale 


V,  Caldwell,  136  Ala.  518. 

Ohio,  —  Jashenosky  v.  Volrath,  59 
Ohio  St.  540;  Murphy  v.  Hardee,  12 
Ohio  Cir.  Dec.  837,  22  Ohio  Cir.  Ct. 
SIX. 

Oklahoma.  —  Payne  v,  Long-Bell 
Lumber  Co.,  9  Okla,  683 ;  Christy  v. 
Springs,  II  Okla.  710. 

West  Virginia.  —  Calvert  v.  Ash,  47 
W.  Va.  480. 

8.  Tim*  to  Baise  Amoant  Bid.— The 
fact  that  the  sheriff  gave  to  the  pur- 
chaser at  a  cash  sale  time  in  which  to 
raise  the  amount  bid  will  not  affect  the 
sale,  as  the  sheriff  becomes  immediately 
liable.  Willbanks  v.  Untriner,  98  Ga. 
80X. 

89,  4.  Helena  Coal  Co.  v.  Sibley, 
132  Ala.  65  X ;  Colonial,  etc.,  Mortg.  Co. 
V.     Sweet,     65     Ark.     X52;     Keith    v. 


of  the  corporation's  property  and  fran- 
chise. 

8.  Cochran  v.  Deakyne,  2  Marv. 
(Del.)  367;  Elting  v.  Biggsville  First 
Nat.  Bank,  173  III.  368. 

9.  Dunn  v.  Dunn,  137  Cal.  5X ;  Mc- 
Donald V.  Citizens'  Nat.  Bank,  58  Kan. 
461 ;  Wauchope  v.  McCormick,  X58  Mo. 
660 ;  Payne  v,  Long-Bell  Lumber  Co., 
9  Okla.  683;  In  re  Lowrie,  29  Pittsb. 
Leg.  J.  N.  S.  (Pa.)  74;  TumbuU  v. 
Mann,  99  Va.  41,  2  Va.  Sup.  Ct.  673; 
Magann  v,  Segal,  (C.  C.  A.)  92  Fed. 
Rep.  252. 

10.  Spalding  v.  Murphy,  63  Neb.  401 ; 
Rugely  V.  Moore,  23  Tex.  Civ.  App.  10. 

§3.  1.  Richardson  v.  Owings,  86 
Md.  663. 

The  PreddaBt  of  aa  IniolTMit  Oorpofa- 
tion  may  except  to  a  sale  of  coiport- 
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88.  Who  Kftj  Vot  Ol^tot.  —  See  notes  3,  4,  5. 

84.  2.  Proceedings  to  Vacate  —  Motion.  —  See  note  i. 

Potition  In  Kqnity.  —  See  note  2. 

Votiot.  —  See  notes  3,  4,  5,  6,  7. 

3.  Objectioni  in  OeneraL  —  See  notes  8,  9,  10,  1 1. 


tion  property  by  receivers.    South  Bal- 
timore Brick,  etc.,  Co.  v,  Kirby,  89  Md. 

S3*  8.  Humboldt  Sav.,  etc.,  Soc.  v. 
March,  136  Cal.  321 ;  Morris  v.  Rogers, 
104  Ga.  705 ;  Qark  v.  Glos,  x8o  111.  556; 
Trahan  v,  Simon,  5 1  La.  Ann.  809  (hold- 
ing that  a  legatee  cannot  object  to  a  sale 
to  pay  debts  when  the  proceeds  them- 
selves are  insufficient  to  pay  the  debts)  ; 
Lazarus  v.  Caesar,  157  Mo.  199;  Platts- 
mouth  First  Nat.  Bank  v.  Gibson,  60  Neb. 
767;  In  re  Belden,  120  Fed.  Rep.  524. 

Tha  Highait  Bidder,  whose  offer  has 
not  been  accepted,  cannot  object.  Till- 
man V.  Dunman,  1x4  Ga.  406. 

4.  A  Foreiffn  Attaching  Creditor 
whose  aoit  has  been  dismissed  cannot 
object.  Herr  v.  Hall,  17  Lane.  L.  Rev* 
116. 

9,  Smith  V.  Lusk,  119  Ala.  394;  High- 
smith  V.  Whitehurst,  120  N.  Car.  123; 
Fink  V.  Miller,  19  Pa.  Super.  Ct.  556. 

84.  1.  California.  —  Thompson  v. 
Superior  Ct.,  119  Cal.  538. 

Idaho.  —  Wooddy  v.  Jameson,  5  Idaho 
466. 

Illinois.  —  Qark  v.  Glos,  180  111.  556. 

Missouri.  —  Yeaman  v.  Lepp,  167  Mo. 
61. 

South  Dakota.  —  McCarthy  v.  Speed, 
(^.  Dak.  1903)  94  N.  W.  Rep.  411,  hold- 
ing that  a  motion  is  proper  if  the  pur- 
chaser is  a  party  to  the  action. 

New  York.  —  Wager  v.  Link,  150  N. 
Y.  549. 

North  Carolina.  —  Smith  v.  Huffman, 
132  N.  Car.  600. 

In  Louisiana  the  proceeding  to  set 
aside  an  adjudication  is  a  mere  incident 
to  the  suit,  and  may  therefore  be  by 
rule.  Ash  v.  Southern  Chemical,  etc., 
Co.,  107  La.  311. 

2.  In  Equity.  —  California.  —  Thomp- 
son V.  Superior  Ct.,  119  Cal.  538. 

Illinois.  —  Elting  v.  Biggsville  First 
Nat.  Bank,  173  111.  368;  Henderson  v. 
Harness,  184  111.  520. 

Maryland.  —  Payne  v.  Payne,  97  Md. 

67^ 

Missouri.  —  Yeaman  v.  Lepp,  167  Mo. 
61. 

North  Carolina.  —  Murray  v.  Souther- 
land,  125  N.  Car.  175. 

Pennsylvania.  —  Media  Title,  etc.,  Co. 


V.  Kelly,  185  Pa.  St.  131,  holding  that 
after  confirmation  and  the  delivery  of 
the  deed  the  court  can  proceed  only  in 
equity. 

South  Dakota.  —  McCarthy  v.  Speed, 
(S.  Oak.  1903)  94  N.  W.  Rep.  411,  where 
the  purchasers  are  bona  fide  and  not 
parties  to  the  suit. 

West  Virginia,  —  Springston  v.  Mor- 
ris, 47  W.  Va.  50. 

After  the  Expiration  of  the  Term  at 
which  the  sale  is  confirmed  it  can  be 
attacked  only  by  proceedings  in  equity. 
Jackson  v.  Gholson,  (Tenn.  Ch.  1901) 
62  S.  W.  Rep.  324.  See  also  Force  v. 
Van  Patton,  149  Mo.  446. 

5.  Benson  v.  Benson,  97  Mo.  App. 
460. 

4.  Harris  v.  Brown,  123  N.  Car.  419. 

6.  Wooddy  v.  Jameson,  5  Idaho  466. 

6.  Thompson  v.  Superior  Ct.,  119 
Cal.  538;  Wooddy  v,  Jameson,  5  Idaho 
466 ;  McDonald  v.  Citizens'  Nat.  Bank, 
58  Kan.  461 ;  Pope  v.  Amidon,  6  Kan. 
App.  398;  Austin  V.  De  Hass,  6  Kan. 
App.  920,  51  Pac.  Rep.  307;  Carter  v. 
Doughten,  58  Kan.  816,  50  Pac.  Rep. 
500. 

Ezoeption.  —  Notice  is  rendered  un- 
necessary by  fraud  on  the  part  of  the 
purchaser.  Oakley  v.  Howison,  131 
Ala.  505. 

7.  Roy  V.  Whitaker,  (Tex.  Civ.  App. 
1898)  50  S.  W.  Rep.  491. 

8.  Quigley  v.  Breckenridge,  180  111. 
627 ;  Zimmerman  v.  Place,  61  N.  J.  £q. 
273 ;  Ryan  v.  Wilson,  (N.  J.  1902)  52 
Atl.  Rep.  993,  64  N.  J.  Eq.  797 ;  Toole  v. 
Johnson,  61  S.  Car.  34. 

9.  Spaulding  v.  Howard,  121  Cal.  194; 
Clark  V.  Glos,  180  111.  556;  Wilson  v. 
Ford,  190  111.  614;  Holcomb  v.  Hays, 
62  S.  W.  Rep.  1028,  23  Ky.  L.  Rep. 
352;  Wigginton  v.  Nehan,  76  S.  W. 
Rep.  196,  25  Ky.  L.  Rep.  617;  Erwin  r. 
Chaffe,  51  La.  Ann.  41 ;  Burton  v. 
Kipp,  (Mont.  1904)  76  Pac.  Rep.  563; 
Michigan  Mut.  L.  Ins.  Co.  v.  Richter, 
58  Neb.  463 ;  Louser  v.  Light,  202  Pa. 
St.  582. 

10.  Peele  v.  Ohio,  etc..  Oil  Co..  158 
Ind.  374;  Swanson  v.  Hoyle,  32  Wash. 
169;  In  re  Shea,  (C.  C.  A.)  126  Fed. 
Rep.  153. 

11.  Davis  V.  McCann,  143  Mo.  17J. 
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8ff.  See  notes  i,  2,  3,  4,  5. 
4.  Irregularities  —  a.  In 
8,  10,  II,  12. 

86*  See  notes  2,  3,  4. 

M«  1.  Brigel  v.  Kittredge,  8  Ohio 
Dec.  512,  5  Ohio  N.  P.  412. 

2.  Kansas.  —  Aultman  v.  Humphrey, 
(Kan.  App.  1898)  53  Pac.  Rep.  789, 
holding  Uie  decision  of  the  trial  court 
not  to  be  conclusive  of  the  ultimate 
rights  of  the  parties;  Townsend  v. 
Johnson,  10  Kan.  App.  547. 

Michigan,  —  Brewer  v,  Landis,  1 1 1 
Mich.  217. 

Missouri,  —  Wauchope  v.  McCormick, 
158  Mo.  660. 

Nebraska,  —  Creighton  University  v. 
Riley,  50  Neb.  341 ;  Williams  v,  Taylor, 

63  Neb.  7^7' 

Pennsylvania.  —  In  re  White,  1 78  Pa. 
St.  280;  Stroup  V,  Raymond,  183  Pa. 
St.  279;  McKee  v.  Kerr,  192  Pa.  St. 
164. 

IVashington.  —  Swanson  v.  Hoyle,  32 
Wash.  169. 

Wisconsin,  —  Kremer  v,  Thwaits,  105 
Wis.  534;  John  Paul  Lumber  Co.  v, 
Neumeister,  106  Wis.  243;  Homestead 
Land  Co.  v,  Schlitz  Brewing  Co.,  94 
Wis.  600. 

United  States,  —  In  re  Shea,  (C.  C. 
A.)  126  Fed.  Rep.  153. 

5.  Mclntyre  v.  Evanson,  63  Neb.  849 ; 
Hartwick  v.  Woods,  (Neb.  1903)  93  N. 
W.  Rep.  415. 

4.  AUsop  V.  Deposit  Bank,  69  S.  W. 
Rep.  1 102,  24  Ky.  L.  Rep.  762;  Blondin 
V,  Griffin,  (Mich.  1903)  95  N.  W.  Rep. 
739,  10  Detroit  Leg.  N.  354;  Union  Sav. 
Bank  v.  Lincoln  Normal  University, 
(Neb.  1903)  93  N.  W.  Rep.  408;  God- 
chaux  V,  Morris,  (C.  C.  A.)  121  Fed. 
Rep.  482. 

6.  Hamer  v,  McFeggan,  51  Neb.  227; 
McMurtry  r.  Columbia  Nat.  Bank,  53 
Neb.  21 ;  Mills  v,  Hamer,  55  Neb.  445 ; 
Farmers,  etc.,  State  Bank  v,  Thornburg, 

64  Neb.  76, 

e.  California,  —  Humboldt  Sav.,  etc., 
Soc.  V.  March,  136  Cal.  321 ;  Summer- 
ville  V,  March,  142  Cal.  554. 

Indiana.  —  Eliason  v.  Bronnenberg, 
147  Ind.  248. 

Kentucky.  —  Bean  v.  Meguiar,  (Ky. 
1898)  47  S.  W.  Rep.  77^',  Scott  v.  Ford, 
(Ky.  1899)  50  S.  W.  Rep.  552. 

Massachusetts.  —  Old  Colony  Trust 
Co.  V.  Great  White  Spirit  Co.,  181 
Mass.  413. 


General. —  See   notes  6,  7, 


Michigan.  —  Gates  v.  Johnson,  i2x 
Mich.  663. 

Nebraska,  —  Lamson  v.  Bohrer,  63 
Neb.  105 ;  Stull  v.  Seymour,  63  Neb. 
87;  Franklin  County  Bank  v,  Everett, 
(Neb.  1902)  91  N.  W.  Rep.  495;  Jones 
V.  Miller,  (Neb.  1902)  92  N.  W.  Rep. 
201;  Cochran  v.  Cochran,  (Neb.  1901) 
95  N.  W.  Rep.  778;  Gray  v,  Eurich, 
(Neb.  1901)  96  N.  W.  Rep.  343. 

North  Carolina.  —  Harris  *t/.  Brown, 
123  N.  Car.  419. 

Pennsylvania.  —  Barr's  Estate,  21  Pa. 
Co.  Ct.  222, 

Texas.  —  Taffinder  v.  Merrell,  95 
Tex.  95. 

West  Virginia.  —  Klapneck  v.  Keltz, 
50  W.  Va.  331. 

Wisconsin.  —  Morrissey  v.  Dean,  97 
Wis.  302. 

United  States.  —  Nevada  Nickel  Syn- 
dicate V.  National  Nickel  Co.,  103  Fed. 
Rep.  391 ;  Central  Trust  Co.  v,  Peoria, 
etc.,  R.  Co.,  (C.  C.  A.)  118  Fed.  Rep.  30. 

7.  The  Use  of  Initials  instead  of  the 
full  Christian  name  does  not  affect  the 
sale,  especially  when  the  objection  is 
filed  three  years  after  the  judgment. 
Fisk  V,  Gulliford,  (Neb.  1901)  95  N.  W. 
Rep.  494. 

8.  Buchanan  v.  Edmisten,  (Neb.  190 1) 
95  N.  W.  Rep.  620. 

10.  Springer  v.  Law,  185  111.  542. 

11.  Taylor  v,  Ellenberger,  (Cal. 
1901)  65  Pac.  Rep.  832;  Jones  v.  Miller, 
(Neb.  1902)  92  N.  W.  Rep.  201. 

12.  Do  Faeto  Oflioer. —  In  Commercial 
Bank  v.  Sandford,  103  Fed.  Rep.  98,  it 
was  held  that  a  sale  by  a  de  facto 
officer  is  valid  so  far  as  it  concerns  the 
rights  of  third  persons,  though  it  may 
be  irregular.  See  also  Sproule  v. 
Davies,  171  N.  Y.  277. 

§6.  8.  Lee  v.  Texas,  etc.,  R.  Co.,  22 
Tex.  Civ.  App.  501. 

8.  Haunson  v,  Nelms,  109  Ga.  802; 
Gement  v.  Ireland,  129  N.  Car.  220; 
Day  V.  Johnson,  (Tex.  Civ.  App.  1903) 
72  S.  W.  Rep.  426. 

4.  Friedman  v.  Shamblin,  117.  Ala. 
454;  Media  Title,  etc.,  Co.  v.  Kelly,  185 
Pa.  St.  131;  Milleisen  v.  Senseman,  4 
Pa.  Super.  Ct.  455 ;  Reed  v.  McNary, 
30  Pittsb.  Leg.  J.  N.  S.  (Pa.)  317; 
Sipp  V.'  Insurance  Co.  of  North  America, 
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86.  d.  Of  OmcElL  —  See  note  5. 
^.  In  Process.  —  See  note  6. 

87.  See  notes  5,  6. 

88.  6.  Fraud  — a.  In  General.  — See  notes  i,  4. 
d.  Of  Plaintiff.  —  See  note  6. 

c.  Of  Officer.  —  See  note  7. 

89.  d.  Of  Purchaser.  — See  notes  i,  3. 

6.  Snrpriie  and  Mistake  —  a.  General  Rule.  —  See 
notes  4,  5. 

6.  Mistake  of  Officer,  of  Defendant,  or  of  Pur- 
chaser —  Of  OflMT.  —  See  note  8. 

Of  iMtDdJut.  —  See  notes  9,  10. 

8  Fa.  Dist  2S3;  Kendall  v.  Scott,  48     38  S.  W.  Rep.  880;  McDennott's  S«ic- 
W.  Va.  351.  ... 

S#.  8.  Smith  v.  S]>arkt,  (lad.  1904) 
70  N.  E.  Rep.  253. 

6.  Otis  V.  Nash,  26  Wash.  39. 

87.  6.  Havens  v.  Pope,  10  Kan. 
App.  399;  McCauley  v.  Williams,  laa 
N.  Car.  393. 

6.  Witherspoon  r.  Cross,  135  Cal.  96; 
Young  V,  Downey,  145  Mo.  250;  Mc- 
Neil V.  Fuller,  121  N.  Car.  309;  O'Con- 
nor V.  Vineyard,  (Tex.  Civ.  App.  1897) 
43  S.  W.  Rep.  55 ;  Braddock  First  Nat 
Bank  v,  Hyer,  46  W.  Va.  13. 

99.  1.  Smith  V,  (korgia  L.  ft  T.  Co., 
114  Ga.  189;  Fears  v.  State,  102  Ga. 
274 ;  Suttles  V,  Sewell,  109  Ga.  707 ; 
Sharpley  v.  Plant,  79  Miss.  175;  In  re 
Albright,  6  Lack.  Leg.  N.  (Pa.)  108; 
Lee  V.  Texas,  etc.,  R.  Co.,  22  Tex.  Ciy. 
App.  501 ;  Springston  v.  Morris,  47  W. 
Va.  50;  Fahmey  v.  Kelly,  103  Fed. 
Rep.  403. 

4.  ]CQitB«GlMrljflh«wB.  —  Friedman 
V,  Shamblin,  117  Ala.  454;  Oioson  v, 
Gossom,  65  Ark.  631,  47  S.  W.  Rep. 
237;  Bach  V.  Whittaker,  109  Ky.  613; 
Schlater  v.  Brusle,  49  La.  Ann.  1704; 
McDennott's  Succession,  51  La.  Ann. 
173 ;  Frost  V.  Walls,  93  Me.  405 ;  Nitro- 
Phosphate  Syndicate  v.  Johnson,  100 
Va.  774;  Files  v.  Brown,  (C.  C.  A.) 
134  Fed.  Rep.  133. 

6.  Nichols  V.  Flagg,  24  R.  I.  30; 
Fahmey  v.  Kelly,  103  Fed.  Rep.  403.  _ 

7.  Suttles  V.  Sewell,  109  Ga.  707; 
Spalding  V.  Murphy,  63  Neb.  40 z ; 
Springston  v.  Morris,  47  W.  Va.  50; 
Nerada  Nickel  Sjmdicate  v.  National 
Nickel  Co.,  103  Fed.  Rep.  391 ;  In  rt 
Shea,  *  133  Fed.  Rep.  742f  (C.  C.  A.) 
126  Fed.  Rep.  153. 

M.  1.  Thompson  v.  Superior  Ct, 
1 19  Cat.  538;  Quigley  v.  Breckenridge, 
180  111.  627 ;  McAdow  V.  Boten,  67  Kan. 
136;  McQueen  v.  McDaniel,  (Ky.  1897) 


on,  5t  La.  Ann.  173;  Lawson  9, 
Acton,  57  N.  J.  Eq.  107;  Flaherty  v. 
Cramer,  (N.  J.  1898)  41  AtL  Rqk  483; 
Lee  V.  Texas,  etc.,  R.  Co.,  22  Tex.  Cnr. 
App.  SOI ;  In  re  Ethier,  1 18  Fed.  Rcpi. 
toy. 

Apfniflv  M  FanhiMT.  —  In  Hamil- 
ton V.  Peny,  76  S.  W.  Rep.  53,  25  Ky. 
L.  Rep.  S47»  where  an  appraiser  fixed  at 
twenty  dollars  the  ralne  of  piopeity 
which  was  worth  two  hundred  dollars, 
and  bought  it  at  thirteen  dollars  and 
seventy-fiye  cents,  it  was  held  that  the 
decree  setting  the  sale  aside  should  not 
be  disturbed. 

8.  Castner  v.  Darby,  128  Mich.  341, 
8  Detroit  Leg.  N.  625. 

4«  Alahama,  —  Helena  Coal  Co.  v. 
Sibley,  132  Ala.  651. 

Kentucky,  —  Shock  v.  Price,  60  S.  W. 
Rep.  487,  22  Ky.  L.  Rep.  1261 ;  Colum- 
bia Finance,  etc,  Co.  v.  Bates,  74  S.  W. 
Rep.  248,  24  Ky.  L.  Rep.  2412. 

New  Mexico.  —  Horse  Springs  Oittle 
Co.  V.  Schofield,  9  N.  Mex.  136. 

North  Carolina.  —  Qement  v.  Ireland, 
139  N.  Car.  330. 

Pennsylvania.  —  Stroup  v.  Raymond, 
183  Pa.  St.  379;  United  Security  L. 
Ins.,  etc.,  Co.  v.  Safford,  3  Lack.  Leg. 
N.  (Pa.)  51. 

Tennessee.  —  Simmons  v.  Redmond, 
(Tenn.  Ch.  1901)  62  S.  W.  Rep.  366. 

Wisconsin.  —  Koop  v.  Bunis,  95  Wis. 
301. 

United  States.  —  Magann  v.  Segal, 
(C.  C.  A)  93  Fed.  Rep.  353. 

6.  Clement  v.  Ireland,    139   N.  Car. 

330. 

8.  Smith  V.  Georgia  L.  ft  T.  Co.,  114 
Ga.  189;  In  re  Shea,  (C  C  A.)  136 
Fed.  Rep.  153. 

9.  Haunson  v.  Nelms,  109  Ga.  803; 
Angel  r.  Oark,  21  N.  Y.  App.  Dir. 
339- 
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89,  Of  PwdiMtr.  —  See  note  ii. 

90.  c.  Protection  of  Infants.  —See  note  i. 

8.  Inoperative  Decree  or  Judgment  —  a.  Void  Decree  or 
Judgment.  — See  note  5. 

»1.  c.  Satisfied  Decree  or  Judgment.  —  See  notes  2,  3. 

9.  Departure  from  Decree  or  Statute.  —  See  notes  5, 6,  7, 8, 9. 

10.  ^ect  of  Beyersal  of  Decree.  —  See  note  10. 


§9.  10.  Raphael  v.  Zehner,  56  N.  J. 
£q.  836. 

11.  Kampman  v.  Nicewaner,  60  Neb. 
308  iciting  12  Encyc.  of  Pl.  and  Pk. 
89];  Clay  V.  Kagelmacher,  98  Ga.  149; 
Trigg  V,  Jones,  102  Ky.  44;  Schlosser 
V.  Murnan,  (Ky.  1899)  49  S.  W.  Rep. 
421;  Doyle  V.  Whitridge,  97  Md.  711; 
Davis  V,  Ruth,  17  Lane.  L.  Rev.  181; 
Howlett  V.  Garner,  50  S.  Car.  i ;  Inter- 
sute  Nat.  Bank  v,  O'Dwyer,  15  Tex. 
Civ.  App.  33 ;  Kremer  v.  Thwaits,  105 
Wis.  534.  But  see  Culli  v.  House,  133 
Ala.  304. 

90.  1.  McCallum  v.  Chicago  Title, 
etc,  Co.,  203  IlL  142. 

5.  Georgia,  —  Davis  r.  Comer,  108  Ga. 

117.      - 

Idaho,  —  Vermont  L.  &  T.  Co.  v.  Mc- 
Gregor, 5  Idaho  .5 10. 

Kansas.  —  Gordon  v,  Bodwell,  59  Kan. 
51 ;  Havens  v.  Pope,  xo  Kan.  App.  299. 

Kentucky,  —  Gunn  v.  Orndorff,  67  S. 
W.  Rep.  372,  68  S.  W.  Rep.  461,  23  Ky. 
L.  Rep.  2369. 

Missouri.  —  Warren  v.  Manwarring, 
173  Mo.  21. 

Montana. —  Pincus  v.  Reynolds,  19 
Mont.  564;  Davidson  v.  Wampler, 
(Mont.  X903)  74  Pac.  Rep.  82. 

Nebraska.  —  PlAttsmouth  First  Nat. 
Bank  v,  Gibson,  60  Neb.  767 ;  Wells  v, 
Steckleberg,  50  Neb.  670;  Albers  v, 
Kozeluh,  (Neb.  1903)  94  N.  W.  Rep. 
52 X ;  Buchanan  v.  Edmisten,  (Neb. 
1901)  95  N.  W.  Rep.  620. 

North  Carolina.  —  McCauley  v.  Wil- 
liams, 122  N.  Car.  293. 

West  Virginia, -^Hohaick  v.  Miller, 
44  W.  Va.  635;  Waldron  v,  Harvey, 
(W.  Va.  X904)  46  S.  £.  Rep.  603. 

United  States,  — "Ritchit  v.  Sayers, 
xoo  Fed.  Rep.  520. 

91.  %,  Corby  v.  Moran,  $%  Kmn. 
278;  Plattsmouth  First  Nat.  Bank  v. 
Gibson,  60  Neb.  767;  Moore  v,  Boyer, 
52  Neb.  446;  Linton  v.  Gathers,  (Neb. 
1903)  95  N.  W.  Rep.  X044;  Barbee  v, 
Scoggins,  T2I  N.  Car.  135. 

S.  Fisk  V,  Gulliford,  (Neb.  1901)  9S 
N.  W.  Rep.  494- 


6.  Illinois,  —  Wilson  v.  Ford,  190  111. 
6x4;  Quick  V,  Collins,  197  111.  39X. 

Indiana,  —  Smith  v.  Sparks,  (Ind. 
1904)  70  N.  £.  Rep.  253. 

Kentucky,  —  Hill  v,  Pettit,  66  S.  W. 
Rep.  190,  23  Ky.  L.  Rep.  2004. 

Maryland,  —  South  Baltimore  Brick, 
etc.,  Co.  V.  Kirby,  89  Md.  52. 

Mississippi,  —  Hicks  v.  Blakeman,  74 
Miss.  459. 

United  States,  —  Nevada  Nickel  Syn- 
dicate V,  National  Nickel  Co.,  X03  Fed. 
Rep.  391 ;  Ciodchaux  v,  Morris,  (C.  C. 
A.)  X2X  Fed.  Rep.  482. 

e.  Elliott  V.  Fowler,  xxa  Ky.  376; 
Morton  v,  Johnston,  124  Mich.  s6x ; 
McCxee  v.  Sampselle,  47  W.  Va.  352. 

7.  Compare  Humboldt  Sav.,  etc.,  Soc. 
V,  March,  X36  Cal.  32 x,  holding  that 
parties  consenting  to  a  departure  from 
the  order  cannot  afterwards  object  on 
that  ground. 

8.  Taylor  v.  James,  X09  Ga.  327; 
Smith  V,  Sparks,  (Ind.  1904)  70  N.  E. 
Rep.  253;  Wilson  v.  Ford,  X90  111.  6x4; 
Elliott  V,  Fowler,  1x2  Ky.  376:  Nevada 
Nickel  Syndicate  v.  National  Nickel  Co., 
103  Fed.  Rep.  391. 

9.  Meux  V,  Trezevant,  132  Cal.  487; 
Old  Colony  Trust  (>>.  v.  Great  White 
Spirit  Co.,  x8x  Mass.  4x3. 

10.  Illinois,  —  Tormohlen  v,  Walter, 
X75  111.  442. 

Kentucky,  —  May  v.  Ball,  60  S.  W. 
Rep.  722,  22  Ky.  L.  Rep.  x68x ;  Blake  v. 
Wolfe,  XXX  Ky.  840;  Talbott  v.  Camp- 
bell, 67  S.  W.  Rep.  53,  23  Ky.  L.  Rep. 
2x98;  Taylor  v,  Fitzsimmons,  (Ky. 
1897)  41  S.  W.  Rep.  263 ;  Cavanaugfa  v. 
Wilson,  X08  Ky.  759.  But  see  Thorn- 
ton V.  Thornton^  64  S.  W.  Rep.  524,  23 
Ky.  L.  Rep.  930. 

Missouri,  —  Lindell  Real  Estate  Co. 
V,  lindell,  X42  Mo.  6x. 

Nebraska,  —  Manfull  v,  Graham,  $$ 
Neb.  645. 

North  Carolina,  —  Harrison  v,  Har- 
grove, 120  N.  Car.  96;  CHiamblee  v, 
Broughton,  120  N.  Car.  170. 

Texas.  —  Cordray  v,  Netdimut,  2$ 
Tex.  Qv.  App.  J47. 
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99*  See  notes  i,  2,  3,  4,  5. 

93.  11.  AiMdling  Decree. — See  note  i. 

12.  Sale  for  Lett  than  Two-thirdB  of  Appraised  Value.  —  See 
note  2. 

13.  Inadeqnaoy  of  Price.  —  See  note  6. 


West  Virginia,  —  Klapneck  v.  Kelu, 
50  W.  Va.  331 ;  Hoback  v.  Miller,  44 
W.  Va.  635 ;  Dunfe«  v.  Childs,  45  W. 
Va.  155;  Frederick  v.  Cox,  47  W.  Va. 
14.  But  see  Peck  v.  Chambers,  44  W. 
Va.  270,  holding  that  the  sale  is  set 
aside  also  if  the  proper  persons  are  not 
parties  to  the  suit  in  which  the  sale  is 
made. 

United  States,  —  Central  Trust  Co.  v. 
Hubinger,  87  Fed.  Rep.  3. 

Compare  McMahan  v.  Davis,  10  Ohio 
Cir.  Dec.  467,  19  Ohio  Cir.  Ct.  242, 

M«  1.  Barnhart  v.  Edwards,  128 
Cal.  573;  Purser  v.  Cady,  lao  Cal.  214; 
Holly  V,  Gibbons,  177  N.  Y.  401 ;  Cord- 
ray  V,  Neuhaus,  35  Tex.  Civ.  App.  247 ; 
Dunfee  v,  Childs,  45  W.  Va.  155.  But 
see  Hegan  v.  Louisville  Bldg.  Assoc, 
58  S.  W.  Rep.  804,  22  Ky.  L.  Rep.  884. 

8.  Cavanaugh  v.  Wilson,  108  Ky.  759. 

5.  Cordray  v,  Neuhaus,  25  Tex.  Civ. 
App.  347. 

4.  Blake  v.  Wolfe,  iii  Ky.  840. 

6.  M«relj  Being  a  Party  will  not  dis- 
turb the  purchase  in  IVest  Virginia  if 
the  decree  does  not  go  to  such  pur- 
chaser's benefit.  Childers  v,  Loudin,  51 
W.  Va.  559. 

93.  1.  Globe  L.  &  T.  Co.  v.  Eller, 
61  Neb.  226;  Beck  v.  McKibben,  63 
Neb.  413;  Thompson  v.  Purcell,  63 
Neb.  445 ;  Fraaman  r.  Fraaman,  64  Neb. 
472 ;  Nebraska  L.  &  T.  Co.  v,  Dickerson, 
(Neb.  1901)  95  N.  W.  Rep.  774;  Coch- 
ran V.  Cochran,  (Neb.  1901)  95  N.  W. 
Rep.  778 ;  Stein  v.  Parrotte,  (Neb.  1902) 
96  N.  W.  Rep.  Z55;  Phcenix  Mut.  L. 
Ins.  Co.  V.  Sparks,  (Neb.  1901)  96  N. 
W.  Rep.  314;  Smith  v.  Huffman,  132  N. 
C&r.  600 ;  Krutz  v,  Batts,  x8  Wash.  460 ; 
Nevada  Nickel  Syndicate  v.  National 
Nickel  Co.,  103  Fed.  Rep.  391 ;  Mootry 
V.  Grayson,  (C.  C.  A.)*' 104  Fed.  Rep. 
613;  Central  Trust  Co.  v,  Peoria,  etc., 
R.  Co.,  (C.  C.  A.)  118  Fed.  Rep.  30  j 
Godchaux  v,  Morris,  (C.  C  A.)  121 
Fed.  Rep.  4^2. 

a.  Peele  v.  Ohio,  etc.,  Oil  Co.,  158 


praised  value  can  be  redeemed) ;  In  re 
Thompson  Dry  Goods  Co.,  1 1  Ohio  Dec. 
303;  In  re  Specker,  5  Ohio  Dec.  586. 

Total  Amoiint  of  Sales.— The  Illinois 
statute  expressly  provides  that  if  the 
total  amount  of  the  sales  equals  two- 
thirds  of  the  total  valuation  the  sale 
shall  be  valid  though  some  particular 
tract  sells  for  less.  Ward  v.  Ward,  174 
111.  432. 

6.  Smith  V.  Georgia  L.  &  T.  Co.,  114 
Ga.  189,  citing  12  Encyc.  of  Pl.  and 
Pr.  93  et  seq. 

Inadsqiuuqr  of  Frioe  by  itself  and  in 
the  absence  of  fraud,  or  unless  the  in- 
adequacy is  so  gross  as  to  raise  a  pre- 
sumption of  fraud,  is  not  sufficient  to 
invalidate  the  sale. 

Alabama,  —  Bethea  v.  Bethea,  136 
Ala.  584;  Helena  Coal  Co.  v,  Sibley, 
132  Ala.  651. 

Arkansas.  —  Colonial,  etc,  Mortg.  Co. 
V,  Sweet,  65  Ark.  152. 

California.  —  Connick  v.  Hill,  127 
Cal.  162;  Dunn  v.  Dunn,  137  Cal.  51; 
Anglo-Calif ornian  Bank  v.  Cerf,  142 
Cal.  303 ;    Summerville  v.   March,   142 

Cal.  554- 

Georgia.  —  Curran  v,  Georgia  L.  & 
T.  Co.,  104  Ga.  682;  Suttles  v.  Sewell, 
109  Ga.  707;  Palmour  v.  Roper,  X19 
Ga.  10. 

Illinois,  —  Jennings  v.  Dnnphy,  174 
111.  86;  J.  I.  Case  Plow  Works  v.  Ed- 
wards, 176  111.  34;  Qark  v.  Glos,  180 
111-  556;  Springer  v.  Law,  185  in.  542; 
Quigley  v.  Breckenridge,  180  III.  627; 
Quick  V.  Collins,  197  111.  391 ;  Mc- 
Callum  V.  Chicago  Title,  etc,  Co.,  203 
111.  142;  Hopper  V.  Davies,  70  111.  App. 
682. 

/ofoa. -— Shepp^d  v.  Messenger,  107 
Iowa  717;  Ackerman  v.  Hendricks,  117 
Iowa  106;  Koch  V.  West,  118  Iowa  468. 

Kentucky,  —  Scott  v,  O'Ncil,  62  S. 
W.  Rep.  X042,  23  Ky.  L.  Rep.  331 ; 
Rosenham  v.  Pottinger,  60  S.  W.  Rep. 
370,  22  Ky.  L.  Rep.  1290;  Jolly  v. 
Mutual  L.  Ins.  Co.,  65  S.  W.  Rep.  440, 


Ind.  374  (holding  that  the  rule  does  not  23  Ky.  L.  Rep.  1508;  James  v.  Webb, 
apply  to  sales  by  assignees) ;  Vivion  v.-  71  S.  W.  Rep.  526,  24  Ky.  L.  Rep.  1382; 
Vivion,  (Ky.  1899)  50  S.  W.  Rep.  984  Larrabee  v,  Larrabee,  71  S.  W.  Rep. 
(holding,  however,  that  property  sold  645,  24  Ky.  L.  Rep.  X4'3;  Mastin  v. 
for   less    than    two-thirds    of   the    ap-  *  Zweigart,  73  S.  W.  Rep.  750,  24  Ky.  L. 
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Rep.  1920;  Colombia  Finance,  etc.,  Co.  penter  v,   Anderson,    (Tex.    Civ.   App. 

V.  Bates,  74  S.  W.  Rep.  248,  24  Ky.  L.  1903)  tj  S.  W.  Rep.  291. 

Rep.  2412;  Booher  v.  Louisville,  76  S.  West   Virginia.  —  Schmertz  ff.   Ham- 

W.  ^ep.  18,  25  Ky.  L.  Rep.  497;  Hern-  mond,  51  W.  Va.  408.     But  the  court 

den  V.  College  of  Bible,  (Ky.  1898)  45  will  not  generally  set  aside  the  sale  in 

S.   W.   Rep.   67;    Underwood   v.   Cart-  the  absence  of  a  guaranty  of  a  better 

wright,  (Ky.  1898)  47  S.  W.  Rep.  580;  bid.    Laidley  v.  Jasper,  49  W.  Va.  526. 

Vivion  V.  Vivion,  (Ky.  1899)  5o  S.  W.  In  Conneotion  with  Other  Irregnlaritiei 

Rep.  984;  Owens  v,  Owens,  (Ky.  1899)  or  circumstances  of  unfairness,  inade- 


52  S.  W.  Rep.  822. 

Montana.  —  Burton  v.   Kipp,    (Mont. 
1904)  76  Pac.  Rep.  563. 


quacy  of  price  may  be  sufficient. 

District     of     Columbia.  —  Hart     v. 
Hines,  10  App.  Cas.  (D.  C.)  366;  Hitz 


New  Jersey.  —  Raphael  v.  Zehner,  56  v.  Jenks,   z6  App.   Cas.    (D.   C.)    530; 

N.  J.  Eq.  836;  Flaherty  v.  Cramer,  (N.  Hunt  v.  Whitehead,  19  App.  Cas.   (D. 

J.    1898)    41    Atl.    Rep.   482;    Ryan   v.  C.)   116. 

Wilson,  (N.  J.  1902)  52  Atl.  Rep.  993,  •      Illinois.  —  Henderson  v.  Harness,  184 

64   N.  J.   £q.  797.     But  see  Porch  v.  111.  520;  Wilson  v.  Ford,  190  lU.  614; 

Agnew  Co.,   (N.  J.  1903)   57  Atl.  Rep.  Miller  v.  McAlister,  197  111.  72;  Eldred 

726,  holding  that  a  sale  for  one-third  v.  Moehring,  83  111.  App.  264. 


of   the   value  is   sufficient   ground    for 
setting  aside. 


Maryland,  —  South    Baltimore    Brick, 
etc.,  Co.  V.  Kirby,  89  Md.  52;  Shirk  v. 


New  Mexico.  —  Horse  Springs  Cattle     Trundle,  96  Md.  1 77 ;  Carroll  v.  Hutton, 


Co.  V.  Schofield,  9  N.  Mex.  136. 


New     York.  —  Barnard     v,    Jerseyt     Md.  446. 


91    Md.   379;   Thomas  v.   Fewster,  95 


(Supm.  Ct.  Spec  T.)  39  Misc.  (N.  Y.) 
212. 
Pennsylvania.  —  Sipp  v.  Insurance  C6. 


Michigan.  —  Brewer   v.   Landii,    11 1 
Mich.  217. 
Missouri,  —  Hoffman    v,    McCracken, 


of   North   America,   8   Pa.    Dist.    283;     168  Mo.  337;  Kingman  v.  Hill,  71  Mo. 
Westmoreland   (xiiarantee   Bldg.   Assoc.     App.  666. 


V.  Nesbit,  21  Pa.  Super.  Ct.  150;  Mc- 
Bride's  Estate,  9  Pa.  Dist.  216. 
Texas,  —  Hunstock  v.  Roberts,  (Tex. 


New  Mexico,  —  Horse  Springs  Cattle 
Co.  V.  Schofield,  9  N.  Mex.  136. 
Ohio.  —  In  re  Thompson  Dry  (joods 


Civ.   App.    1900)    55   S.   W.   Rep.   514;     Co.,  11  Ohio  Dec.  303. 


Phillips  V.  Hyland,  102  Wis.  253. 


Oklahoma.  —  McLain  Land,  etc.,  Co. 


United  States,  —  Magann  v.  Segal,  (C.  v,  SwofFord  Bros.  Dry  (Soods  Co.,   11 

C.  A.)  92  Fed.  Rep.  252 ;  Fidelity  Ins.,  Okla.  429. 

etc.,  Co.  V,  Roanoke  St.  R.  Co.,  98  Fed.  Pennsylvania.  —  Stroup  v,   Rajrmond, 

Rep.  475;  Fahrney  v.  Kelly,  102  Fed.  183  Pa.  St.  279;  Media  Title,  etc.,  Co.  v. 

Rep.  403;  In  re  Ethier,  118  Fed.  Rep.  Kelly,  185  Pa.  St.  131;  Fidelity  Bldg., 

107;  Blanks  v.  Farmers*  L.  &  T.  Co.,  etc.,  Assoc,  v.  Uhler,   199  Pa.  St.  417; 

(C.  C.  A.)  122  Fed.  Rep.  849;  Files  v.  Light    v.    Zeller,    195    Pa.    St.    315; 

Brown,  (C.  C.  A.)   124  Fed.  Rep.  133;  Kreider's  Estate,  17  Lane.  L.  Rev.  201. 

Fidelity  Ins.,  etc.,  Co.  v.  Roanoke  Iron  Rhode  Island,  —  Nichols  v,  Flagg,  34 

Co.,    84    Fed.    Rep.    7S2;    Samuels    v.  R.  I.  30. 


Revier,  (C.  C.  A.)  92  Fed.  Rep.  199. 

Groti  Inadequacy  may  be  sufficient. 

Alabama.  —  Simmons  v.  Sharpe,   138 
Ala.  451. 


South  Dakota.  —  Kirby  v,  Ramsey,  9 
S.  Dak.  197. 

Tennessee,  —  Smith  v.  Miller,  (Tenn. 
Ch.  1897)  42  S.  W.  Rep.  182:  Bedford 


Kansas.  —  Phillips  v.  Love,  57  Kan.  v.  McDonald,  102  Tenn.  358;  Mason  v. 

828;  Wolfert  V.  Milford  Sav.  Bank,  s  Jackson,    (Tenn.   Ch.    1900)    57   S.   W. 

Kan.  App.  222;  Evans  v.  Bushnell,  59  Rep.  217. 

Kan.  160;  Focke  V.  Equitable  Securities  Texas.  —  Lee  v.  Texas,  etc.,  R.  Co., 

Co.,  9  Kan.  App.  888,  59  Pac.  Rep.  285;  22    Tex.    Civ.    App.    501 ;     Goppcr    v. 

Cowles  V.  Phoenix  Mut.  L.  Ins.  Co.,  63  Hutcheson,    16    Tex.    Civ.    App.    157; 

Kan.  883,  65  Pac.  Rep.  217.  Leeper  v.  O'Donohue,  18  Tex.  Civ.  App. 

Missouri.  —  Davis    v.    McCjinn,    143  53 1 ;     Bean  v.  Brown  wood,   (Tex.  Civ. 

Me.  172;  McDennell  v.  De  Soto  Sav.,  App.  1898)  43  S.  W.  Rep.  1036;  Beck- 

ete..  Assoe.,  175  Mo.  250.  ham  v.  Medlock,  if  Tex.  Civ.  App.  tft; 

Tennessee.  —  Maxwell      v.      Burns,  Moore  v.  Perry,  (Tex.  Civ.  App,  i8f8) 

(Tenn.  Ch.  1900)  59  S.  W.  Rep.  1067.  46  S.  W.  Rep.  878;  Edwards  ».  Ham- 

Texflj.  — James  v.  Nease,  (Tex.  Civ.  berger,  (Tex.  Civ.  App.  1900)  55  S.  W. 

App.   1902)   69  S.  W.  Rep.   no;  Car-  Rep.  42;  Valdez  v.  Cohen,  23  Tex.  Civ. 
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99.  15.  Eftoppel  —  a.  By  Lapse  of  Time.  —  See  note  i. 
b.  By  Laches  —  la  e«B«raL  —  See  note  2. 

199*  Zquitr  of  EedraiptioiL  —  See  notes  I,  2. 

c.  Waiver  —  in  OmmtsL  —  See  note  4. 
101*  Ezmpttoni.  —  See  notes  i,  2. 

16.  Mitcellaneoni — c.  Legislative CuraUve ACTS.— 
See  note  5. 

XIT.  DssB  —  1.  Heoenity  of  Deed.  —  See  notes  6,  9. 
199.  2.  B7  Whom  Bzeonted  —  After  Tm  «f  oOm  iqpim.  —  See 
notes  4,  5. 

198.  SueeMor  in  ofloe.  —  See  note  i. 

3.  When  Bxeeuted  —  a.  In  General.  —  See  notes  3,  5. 


App.  475 ;  Smith  r.  Olsen,  23  Tex.  Civ. 
App.  458;  Crosby  v.  Bonnowsky,  29 
Tex.  Gv.  App.  455 ;  Martin  v.  Bryson, 
31  Tex.  Civ.  App.  98;  Day  v,  Johnson, 
(Tex.  Civ.  App.  1903)  72  S.  W.  Rep. 
426. 

Wisconsin.  —  John  Paul  Lumber  Co. 
V.  Neumeister,  106  Wis.  243. 

M.  1.  Variow  Initenoet.  —  See  in 
support  of  the  text  the  following  cases: 

Georgia.  —  Word  v.  Davis,  107  Ga. 
780. 

///inou.  ^  Clark  V.  GIos,  180  111.  556; 
Cassell  V.  Joseph,  184  111.  378. 

Kentucky.  —  Johnson  v.  Poff,  109  Ky. 

396. 

Maryland.  —  Connaughton  v.  Bernard, 
84  Md.  577 ;  Shartrer  v.  Mountain  Lake 
Park  Assoc,  86  Md.  335. 

New  York.  —  Dixon  v,  Dixon,  (Supm. 
Ct.  Spec.  T.)  38  Misc.  (N.  Y.)  65a; 
Strauss  v.  Benheim,  (Supm.  Ct.  Spec. 
T.)  38  Misc.  (N.  Y.)  660. 

North  Carolina.  —  Harris  v.  Brown, 
123  N.  Car.  419;  Morris  v.  House,  12s 
N.-Car.  5S0. 

Ohio.  —  Woodward  v.  Curtis,  xa  Ohio 
Cir.  Dec.  400,  19  Ohio  Cir.  Ct.  15. 

Pennsylvania.  —  Irwin  v.  Guthrie,  198 
Pa.  St  267;  Fink  v.  Miller,  19  Pa. 
Super.  Ct.  556. 

United  States.  —  Eames  v.  Manly,  (C. 
C.  A.)  117  Fed.  Rep.  387. 

2.  Ayers  v.  McRae,  (Ark.  1903)  7^ 
S.  W.  Rep.  52 ;  Frost  v.  Walls,  93  Me. 
405;  Voorhees  v.  Bailey,  59  N.  J.  Eq. 
292;  Smith's  Estate,  188  Pa.  St.  222; 
Stroud  V.  Hawkins,  28  Tex.  Civ.  App. 
321 ;  Home  v.  Kimbell,  (Tex.  Civ.  App. 
1897)  4*  S.  W.  Rep.  325;  Williams  v. 
Maxwell,  4S  W.  Va.  297  *.  Radke  v.  M. 
Winter  Lumber  Co.,  114  Wis.  444; 
Nevada  Nickel  Syndicate  v.  National 
Nickel  Co.,   103  Fed.  Rep.   391:  Roth- 


child  V.  Memphis,  etc,  R.  C6.,  (C  C 
A.)  113  Fed.  Rep.  476. 

100.  1.  Henderson  v.  Craig,  179 
111.  395;  Clark  V.  Glos,  180  111.  556; 
Miller  v.  McAlister,  197  UL  72; 
Traeger  v.  Mutual  Bldg.,  etc,  Afloc, 
63  lU.  App.  286;  Wilson  V.  Cory,  114 
Iowa  208 ;  Hill  v.  Gatliff,  (Kan.  1904) 
76  Pac  Rep.  428 ;  Gosmont  v.  CHoe,  S5 
Neb.  709. 

S.  (Hark  V.  Glos,  x8o  III.  556;  Hen- 
derson V.  Harness,  184  IlL  520. 

An  Agntmnt  by  til*  PnrehaMr  to  ex- 
tend the  time  for  redemption  will  be  en- 
forced. Holcomb  V.  Hays,  62  S.  W. 
Rep.  X028,  23  Ky.  L.  Rep.  352. 

4.  Fair  v.  T^arhman,  130  Mich.  40,  8 
Detroit  Leg.  N.  XX37. 

101.  1.  Curtis  V.  Osborne,  63  Neb. 
837;  Morrisett  v.  Fercbee,  120  N. 
Car.  6. 

5.  Smith  V.  Thompson,  169  Mo.  553. 

6.  Kiskaddon  v.  Dodds,  21  Pa.  Super. 
Ct.  351. 

6.  Cordray  v.  Neohaua,  25  Tex.  Qv. 
App.  247. 

9.  Hill  V.  Swihart,  148  Ind.  3x9. 

108.  4.  Taylor  v.  Forrest,  96  Md. 
529;  Ozark  Land,  etc,  Co.  v.  Franks, 
156  Mo.  673.  But  see  Shew  r.  CmB^  X19 
N.  Car.  450,  holding  that  a  deed  made 
by  a  clerk  after  his  term  bad  expired 
was  not  valid. 

6.  Spedal  AppolntifteBt. —  In  Davies  r. 
Gibbs,  174  111.  272,  it  was  held  that  a 
person  specially  appointed  ixiay  execuie 
the  deed. 

103.  h  Matter  of  Deputy,  i  Penn. 
(Del.)  107;  In  re  Carpenter,  a  Marr. 
(Del.)  149 ;  Morissey  v.  Dean,  97  Ws. 
302. 

8.  Suttles  V.  Sewell,  109  Ga.  707. 

8.  Johnson  v.  Hatlrint,  (Kjy.  1897)  jS 
S.  W.  Rq>.  687. 


978 


Vol.  XII. 


JUDICIAL  SALES. 


104^119 


104.  b.  Lapse  of  Time.  —  See  note  i. 

4.  To  Whom  Ezeouted.  —  See  notes  5,  6. 
lOff.  See  note  i. 

5.  Compelling  Ezeontion.  —  See  notes  3,  4. 

6.  Takes  Effect  WheiL  —  See  notes  5,  6. 

7.  Contents  —  a.  In  General.  —  See  note  7. 
106«  See  note  3. 

107.  b.  Acknowledgment.  — See  notes  i,  5. 

108.  c.  Construction   of  Statutes  — (2)  Mandatory. — 

See  note  3. 

10».  d.  Designating  Parties.  —  See  note  2. 

e.  Description  —  Ceruintj  and  ]>eflidteiidit.  —  See  note  3. 

110.  /.  Effect  of  Errors  and  Omissions.  —  See  note  2. 

111.  ^.  Presumptions  and  Lapse  of  Time.  —  See  note  2. 
A.  Evidence    Aliunde,  When   Permitted.  —  See 

note  3.  # 

8.  Beforming  Deed.  -^  See  note  4. 
119«  See  note  1. 


IM.  1.  Lightcap  v.  Bradley,  i86  111. 
510,  similar  to  School  Trustees  v.  Love, 
34  IlL  App.  420,  quoted  in  the  original 
note.  But  see  Matter  of  Deputy,  x 
Penn.  (Del.)  107. 

9.  Davies  v,  Gibbs,  174  111.  37a. 

6.  Dixon  V.  Dixon,  (Supm.  Ct.  Spec. 
T.)  38  Misc.  (N.  Y.)  652. 

10«l.  1.  Cronkhite  v.  Buchanan,  59 
Kan.  541. 

To  Pcttonal  BtpraMntatiTe.  —  The 
le^  title  to  the  property  vests  in  the 
executor  of  the  deceased  purchaser. 
Palmer  v.  Riddle,  180  111.  461 ;  Dixon  v. 
Dbcon,  89  N.  Y.  App.  Dtv.  603. 

S.  Matter  of  Deputy,  i  Penn.  (DeL) 
107;  In  re  Carpenter,  2  Mary.   (Del.) 

149. 
4.  State  V.  Cunningham,  6  Idaho  1x3; 

Rugely  V,  Moore,  23  Tex.  Ciy.  App.  10. 

But  see  People  v.  Bowman,  x8i  111.  42 x. 


5.  An  AdmowMgaMBthythe 

of  the  sheriff  of  a  deed  executed  by  him 
is  invalid.  Lutes  v.  Randall,  9  Kulp 
(Pa.)  295. 

10§.  8.  Smith  v,  H.  D.  WiUiams 
Cooperage  Co.,  100  Mo.  App.  153.  See 
also  Armstrong  v,  Hufty,  (Ind.  1899) 
55  N.  £.  Rep.  443. 

KNI*  2.  See  Hill  cr.  Reynolds,  93 
Me.  25,  in  which  case  it  was  held  that 
"  Bertha  J."  was  not  a  fatal  variance 
from  "  Bertha." 

S.  See  CoUigan  v,  Cooney,  107  Tenn. 
2x4;  Glasscock  v.  Price,  (Tex.  Civ. 
App.  1898)  45  S.  W.  Rep.  4x5 ;  Turner 
V.  Crane,  19  Tex.  Civ.  App.  369.  See 
also,  holding  the  description  to  be  in- 
sufficient, Armstrong  v.  Hufty,  (Ind. 
1899)  55  N.  E.  Rep.  443 ;  Ely  v.  Brown, 

183  111.  575- 
110.    8.  Orby  v.  Moran,  $8  Kan. 


holding  that  a  mandamus  is  not  proper    278;  Wheelock  v.  Lake,  117  Mich.  xi. 


against  the  master  in  chancery. 

5.  Wimpfheimer  v.  Prudential  Ins. 
Co.,  56  N.  J.  £q.  535* 

e.  Day  «l  Bale.  —  The  deed  relates 
back  to  the  day  of  sale.  Cronkhite  v. 
Buchanan,  59  Kan.  541 ;  Ozark  Land, 
etc.,  Co.  V.  Franks,  156  Mo.  673;  Dixon 
V.  Dixon,  (Supm.  Ct.  Spec.  T.)  38  Misc. 
(N.  Y.)  652;  Jashenosky  v.  Volrath,  59 
Ohio  St.  540. 

7.  Hill  V.  Reynolds,  93  Me.  25. 

IM.  a.  Hill  V,  Reynolds,  93  Me. 
25. 

107.  1.  Langley  v.  Batchdder,  69 
N.  H.  566. 


111.  2.  Morris  V.  House,  X2$  N. 
Car.  550;  Pendleton  v.  Shaw,  x8  Tex. 
Civ.  App.  439. 

3.  James  v.  Koy,  (Tex.  Civ.  App. 
X900)  59  S.  W.  Rep.  295. 

4.  Reddick  v.  Long,  X24  Ala.  360; 
Longworth  v,  Johnson,  66  Kan.  733; 
Campbell  v.  Jackson,  (Ky.  X900)  S5  S. 
W.  Rep.  548;  Ozark  Land,  etc.,  Co.  v, 
Franks,  156  Mo.  673;  Nantahala 
Marble,  etc.,  Co.  v,  Thomas,  (C.  C.  A.) 
X06  Fed.  Rep.  379. 

119.  1.  Reddick  v.  Long,  X24  Ala. 
260;  Hull  V,  Olldns,  137  Cal.  84; 
Griffin  V.  Durfee,  29  Ind.  App.  2xx. 
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119.  XT.  Kbsaii.  —  See  note  lo. 
lis*  See  notes  2,  3. 


119«  10.  Thomas  v.  Caldwell,  136 
Ala.  518;  Howison  v.  Oakley,  118  Ala. 
215;  Quigley  V.  Breckenridge,  180  111. 
673;  Gray  v,  Denhalter,  17  Utah 
312. 

113,  8.  Swafford  v.  Howard,  (Ky. 
1899)  SO  S.  W.  Rep.  43,  holding  that  a 
commiasioner  can  resell  upon  a  failure 


of  the  bidder  to  make  bond  for  the  par- 
chase  money. 

8.  Compare  Oakley  v,  Howison,  131 
Ala.  505,  holding  that  the  fraudulent  in- 
tent of  the  purchaser  to  prevent  con- 
firmation of  the  sale  by  failing  to  comply 
with  his  bid  renders  notice  to  him  un- 
necessary. 
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117,  L  DSFIHITION    AKD   NATITSS  — 1.  BeflnitlOll  —  S7  Jvlidlo. 
tion.  —  See  notes  i,  2,  3. 
118«  See  note  i. 

Ttrmi  Viad  Indeterminately.  —  See  note  3. 

119.2.  Distinction   Between   Power   and   Jnriidietion.  —  See 
note  I. 

8.  Difltinotion  Between  Error  of  Judgment  and  Want  of 
Jnrisdiotion.  —  See  note  2. 

140«  See  notes  2.  3. 


117.  1.  Bennett  v.  Wilson,  133 
Cal.  379 ;  Whipple  v.  Stevenson,  25  Colo. 
447;  Myers  v,  Pedigo,  (Ky.  1903)  72 
S.  W.  Rep.  734;  Fitzpatrick  v.  Simon- 
son  Bros.  Mfg.  Co.,  86  Minn.  140; 
Parker  v.  Lynch,  7  Okla.  631. 

8.  Bruce  v.  Osgood.  154  Ind.  375; 
Eckerle  v.  Wood,  95  Mo.  App.  378. 
See  also  Becker  v.  Chester,  115  Wis.  90. 

Jnrifdiction  Either  Ezhaoited  or  Be- 
tained.  —  See  La  Junta,  etc.,  Canal  Co. 
V.  Hess,  31  Colo.  I,  where  the  jurisdic- 
tion was  held  not  to  be  exhausted  until 
the  objects  of  the  suits  had  been  ob- 
tained. 

8.  State  V,  North  American  Land,  etc., 
Co.,  106  La.  621,  holding  that  where  the 
court  is  unable  to  enforce  its  judgment 
the  jurisdiction  should  not  be  exercised 
at  all;  Central  Nat.  Bank  r.  Stevens, 
169  U.  S.  432. 

Chancery  can  have  no  jurisdiction 
where  it  can  give  no  relief.  McGaw  v, 
Gortner,  96  Md.  489.  But  see  Gark  v. 
Equitable  L.  Assur.  Soc,  76  Ala.  22, 
where  the  court  refused  to  abdicate  its 
power  in  advance  upon  the  suggestion 
that  it  might  find  itself  unable  to  en- 
force its  orders. 

118.  1.  Allen  v.  Evans,  (Ariz. 
1 901)  64  Pac.  Rep.  414,  requiring  ad- 
verse parties  to  be  before  the  court; 
In  re  Probate  Blanks,  71  N.  H.  621. 

8.  Oonitmetion  of  Pluasee.  —  Jurisdic- 
Hon  of  the  "subject  of  the  action" 
is  sjmonymous  with  jurisdiction  of  the 
"subject-matter."  Parker  v,  Ljmch,  7 
Okla.  631. 

Full  Jurisdiction  and  power  in  and 
over  the  parties  of  the  territory  within 


the  limits  of  a  new  county,  as  the  terms 
are  used  in  a  statute  creating  a  new 
county,  embrace  the  inhabitants  of  the 
territory  with  respect  to  their  personal 
and  property  rights  and  liability,  and 
also  all  personal  and  property  rights  and 
liabilities  over  which  the  courts  of  the 
several  old  counties  would  have  had 
power  to  act  before  the  new  county  was 
created.  Rush  ton  v,  Woodham,  (S. 
Car.  1904)  46  S.  E.  Rep.  943. 

119.  1.  See  Winnett  v.  Adams, 
(Neb.  1904)  99  N.  W.  Rep.  681,  wherein 
the  court  said  it  would  not  hold  un- 
qualifiedly that  it  would  not  under  any 
circumstances  interfere  for  the  protec- 
tion of  political  rights,  yet  a  court  of 
equity  would  not  undertake  to  supervise 
the  acts  and  management  of  a  political 
party  for  the  protection  of  a  purely 
political  right. 

Power  to  Dedde  Incidental  Qneetions. 
—  Though  a  court  of  equity  may  have 
no  jurisdiction  to  try  the  title  to  office, 
nevertheless  it  may  decide  such  question 
incidentally  when  it  so  arises  in  a  suit 
of  equitable  cognizance.  Hurley  r. 
Board  of  Mississippi  Levee  Com'rs,  76 
Miss.  141. 

2.  Wilson  t^.  Schaefer,  107  Tenn.  300. 

IdO.  2.  People  v.  Court  of  Appeals, 
27  Colo.  40S ;  Hiatt  v.  Darlington,  152 
Ind.  570;  Spencer  v,  Spencer,  31  Ind. 
App.  321 ;  Manley  v.  Park,  62  Kan.  553 ; 
State  V.  Wear,  145  Mo.  162;  Schubach 
V.  McDonald.  179  Mo.  163;  Dryden  v, 
Parrotte,  61  Neb.  339.  See  also  McNew 
V.  Martin,  60  S.  W.  Rep.  4x2,  22  Ky. 
L.  Rep.  1275. 

8.   In  re  McNeil.  (Kan.  1904)  74  Pac. 
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190.  n.  iLiiEBVTs  An  Aoavxnxiov  oy  Jvuidzctiov  —  L  In 

GeneraL  —  See  notes  4,  5. 

191«  2.  BUmentf  of  Jnriidiotion  —  Subjeet-matter  and  Peraon.  — 
See  notes  1,  2. 

199.  3.  Constitational  and  Statutory  Creation.  —  See  note  i. 

1 34,  4.  Enlargement  of  Jnriadiotion  by  Intendment.  —  See  note  i. 
5.  Partial  Jnritdiotion.  —  See  note  2. 

195.  6.  After-aoqnired  Jnriidiotion.  —  See  note  1. 

7.  Jnriidiotion  by  Conaent—^.  Extent  of  R ule  Against. 
—  See  note  2. 

197.  See  note  i. 

Rep.     mo;     Davidson    v.     Wampler,        LigiilAlue  Oiaaol  TalidBl*  Teld  Miff* 

(Mont  1903)  74  Pac.  Rep.  8a;  Cizek  v,    meat.  —  /»   t€   Christiansen,    17    Utek 
Cizek,  (Neb.  1904)  99  N.  W.  Rep.  s8. 

liiO.  4.  Scott  Hardware  Co.  v. 
Riddle,  84  Mo.  App.  27s ;  Matter  of 
Grant,  (Surrogate  Ct.)  37  Misc.  (N. 
Y.)  151 ;  Com.  v.  Mercer,  190  Pa.  St 
134;  Election  Ct.,  204  Pa.  St  93. 

6.  Home  Sav.,  etc.,  0>.  v.  District  Ct* 
(Iowa  1903)  95  N.  W.  Rep.  iz^\  De 
Baca  V,  Wilcox,  (N.  Mex.  190a)  68 
Pac.  Rep.  9aa;  Kelley  v.  Moretown,  71 
Vt  341 ;  Ritchie  v,  Sayers,  100  Fed. 
Rep.  sao. 

Itll.    1.   State  V,  Haverly,  6a  Neb. 

Jnrisdietimi  of  Snlgeet-BUttter.  —  S^  to 
the  first  paragraph  of  this  note  in  the 
original  article,  Manley  v.  Park,  ^2 
Kan.  553  [quoting  la  Encyc.  op  Pl. 
AND  Pr.  lax]  ;  Hiatt  v.  Darlington,  15a 
Ind.  570;  Bmce  v.  Osgood,  154  Ind. 
375;  Peninsular  Sav.  Bank  v.  Ward, 
1x8  Mich.  87;  Haupt  v.  Simington,  vj 
Mont.  480. 

9.  Talbot  V.  Roe,  271  Mo.  4a  i. 

199.  1.  Bight  MLeglslatiiro  to  AboUdL 
—  See  Johnson  v.   State,   59  N.  J.   L. 

535- 

Transfer  of  Jurisdiction.  —  Where  the 
act  abolishing  a  court  provides  that 
causes  pending  therein  shall  be  trans- 
ferred to  another  court  having  jurisdic- 
tion of  such  causes,  such  act  of  itself 
effects  a  transfer  of  jurisdiction.  East- 
erlin  v.  State,  43  Fla.  565. 

194.  1.  Koehler  v.  Snider,  177  Mo. 
546;  Oliver  v.  Snider,  176  Mo.  63; 
Baker  v.  Mitchell,  105  Tenn.  610.  See 
also  Abbott  v.  Gaskins,  i8x  Mass.  501. 

0,  In  re  Frazee,  3  Indian  Ter.  590; 
Talbot  V.  Roe,  X71  Mo.  4a  x. 

Eflbet  of  Oonoral  Jndflrment.  —  Chicago, 
etc.,  R.  Co.  V.  Spencer,  a3  Ind.  App. 
605. 

195.  1.  Henderson  v.  Hall,  134 
Ala.  455. 


41  a.  See  also  Johnson  v.  State,  $9  N. 
J.  L.  535. 

2.  Hampton  v.  Mays,  (Indian  Ter. 
190a)  69  S.  W.  Rep.  1115;  Bailey  v. 
Com.,  64  S.  W.  Rep.  995,  23  Ky.  L.  Rep. 
i2a3;  Klingelhoefer  v.  Smith,  17  x  Mo. 
455;  Soott  Hardware  Co.  v.  Riddle,  84 
Mo.  App.  275;  Parkersburg  First  Nat 
Baxik  V.  Prager,  (C.  C.  A.)  91  Fed.  Rep. 
689. 

197.  1.  Yates  v.  Taylor  County  Ct, 
47  W.  Va.  376,  quoting  la  Encyc.  op 
Pl.  and  Pr«  ia6.  See  also  the  following 
cases: 

Alabama.  —  Henderson  v.  HaO,  134 
Ala.  455. 

Alaska.  —  Myers  v.  Swtneford,  i 
Alaska  10. 

Colorado.  —  Whipple  v.  Stevenson,  as 
Colo.  447;  McKinnon  v.  Hall,  10  (^olo. 
App.  a9i. 

F/^Wda.  —  McMillan  v.  Wiley,  (Fla. 
1903)  33  So.  Rep.  993. 

Illinois.  —  Parsons  v.  Millar,  189  IB. 
X07;  Hammond  v,  Leavitt,  x8i  111.  416. 

Iowa.  —  Porter  v.  Welsh,  117  Iowa 
X44;  Home  Sav.,  etc.,  Co.  v.  District 
Ct,  (Iowa  1903)  95  N.  W.  Rep.  saa, 

Kansas.  —  Ewing  v.  Mallison,  6$ 
Kan.  484;  O'Loughlin  v.  Overton, 
(Kan.  1903)  74  Pac  Rep.  604. 

Kentucky.  —  Emmons  v.  Lexington, 
etc.,  County  Min.  Co.,  xia  Ky.  91. 

Maryland.  —  Danner  v.  State,  89  Md. 
220 :  Hadaway  v.  Hynson,  89  Md.  30$- 

Michigan.  —  Peninsular  Sav.  Bank  v. 
Ward,  X18  Mich.  87. 

Missouri.  —  Scott  Hardware  Co.  v. 
Riddle,  84  Mo.  App.  275. 

Nebraska.  —  Cizek  v.  Cizek,  (Neb. 
1Q04)  99  N.  W.  Rep.  a8;  Johnson  v. 
Bouton,  56  Neb.  626;  Anderson  v. 
Story,  53  Neb.  259;  Crawford  Cou 
V.  Hathaway,  6x  Nd>.  3x7;  Edney  v. 
Baum,  (Neb.  X903)  97  N.  W.  Rep.  252; 
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199.  Purtisalar  Katltr  la  lildMl  of  encnd  JviidletimL  —  See  note  2. 

*.  Exception  —  After  Exhaustion  of  Power.  — 
See  note  3. 

8.  Bffeot  of  Pleading!.  —  See  note  5. 

150.  See  note  i. 

151.  9.  Kattert  Hot  in  Ime.  —  See  note  2. 

ISS.  10.  Jorifldietion  Dependent  upon  Amonnt  in  Oontroyeny  — 
Inhtrtat  Jvriidietioii  of  Court  of  Gluuioory.  —  See  notes  2,  3. 


Annstrong  v.  Mayer,  60  Neb.  423; 
Boales  v.  Ferguson,  (Neb.  1901)  96  N. 
W.  Rep.  337. 

New  Hampshire,  —  BurgeM  v.  Bur- 
gess, 71  N.  H.  293. 

New  Jersey.  —  Miller  v.  U.  S.  Casu- 
alty Co.,  61  N.  J.  £q.  no. 

*New  York.  —  Albany  Brewing  Co.  v. 
Barckley,  70  N.  Y.  App.  Div.  260 ;  Mat- 
ter of  Krakauer,  (Surrogate  Ct.)  33 
Misc.  (N.  Y.)  674 ;  Chambers  v.  Feron, 
etc,  Co.,  (Supm.  Ct.  Tr.  T.)  56  N.  Y. 
Supp.  338. 

Ohio.  —  Ballou  v.  Famsworth,  4  Ohio 
Dec  (Reprint)  88,  i  Oeve.  L.  Rep.  17- 

Rhode  Island.  —  Fitts  V.  Shaw,  2Z  R. 

I.  17* 

Tennessee.  —  Baker  v.  Mitchell,  105 
Tenn.  610;  St.  Francis  Levee  Dist.  v. 
Bodkin,  108  Tenn.  700. 

Texas.  —  Mercer  v.  Woods,  (Tex. 
Gy.  App.  1903)  78  S.  W.  Rep.  15. 

Vermont.  —  Kelley  v.  Moretown,  71 
Vt.  341. 


8.  Brownmark  v,  Livingston,  100  IlL 
App.  474;  Mayer  v.  Friedman,  44  N. 
Y.  App.  Div.  518.  See  also  Huber  v. 
Ehlers,  76  N.  Y.  App.  Div.  602. 

h.  Figge  V.  Rowlen,  185  111.  234  [quot^ 
ing  with  approval  12  Encyc.  op  Pl.  and 
Pb.  129] ;  Maynard  v.  Waidlich,  156 
Ind.  562;  Logan  County  v.  Camahan, 
(Neb.  1903)  95  N.  W.  Rep.  812. 

Insuflloient  Pleading.  —  Sufficiency  of 
pleading  is  not  a  jurisdictional  test. 
Crane  v.  Cummings,  137  Cal.  201 ; 
Warthen  v.  Himstreet,  112  Iowa  605; 
Fred  Miller  Brewing  Co.  v.  Capital  Ins. 
Co.,  Ill  Iowa  590;  Bitzer  v.  Mercke, 
1 1 1  Ky.  299 ;  Winningham  v.  Trueblood, 
149  Mo.  572;  Schubach  v.  McDonald^ 
179  Mo.  163;  Dryden  v.  Parrotte,  61 
Neb.  339;  Parker  v.  Lynch,  7  Okla. 
631 ;  Altman  v.  School  Dist,  35  Oregon 
85 ;  Kalb  v.  (jerman  Sav.,  etc.,  Soc,  25 
Wash.  349. 

Tho  Xero  Form  of  the  AppUeationi  il 
the  court  has  jurisdiction  of  the  sub- 


Ooo^  of  Tffw*W  Jiiriidiotion,  —  It  is  ject-matter,  is  immaterial  unless  some 

held  that  while  appearance  by  a  non-  form   is   prescribed   by   the  statute   by 

resident    will    confer    jurisdiction     in  which       jurisdiction       is       conferred, 

courts  of  general   jurisdiction,  thereby  Wheeler  v.  Wheeler,  105  111.  App.  48. 

waiving  service  of  process,  this  is  not  130.    1.   Flgge  v,   Rpwien,    185   III. 

the  case  with  courts  of  limited  jurisdic-  234   IquoHng  with  approval  12  Encyc. 

tion,  and  where  residence  in  the  county  op  Pl.  and  Pr.  129,  130] ;  (Hevenger  v. 

is  a  jurisdictional  fact  in  particular  suits  Figley,  (Kan.  1904)  75  Pac.  Rep.  xooi ; 


in  such  courts  it  is  held-that  jurisdic- 
tion cannot  be  conferred  by  consent 
Perlman  v.  Gunn,  (County  Ct.)  41  Misc. 
(N.  Y.)  166;  Weidman  v.  Sibley,  16  N. 
Y.  App.  Div.  616. 

Boforo  Proooodingt  Are  Instltnted,  or  the 
court  has  acquired  any  jurisdiction  there- 


Ruppin  V.  McLachlan,  122  Iowa  343 ; 
Fred  Miller  Brewing  (To.  v.  Capital  Ins. 
Co.,  Ill  Iowa  590;  Peninstdar  Sav. 
Bank  v.  Ward,  1x8  Mich.  87. 

131.  2.  Maynard  v.  Waidlich,  156 
Ind.  562;  Banking  House  v.  Dukes, 
(Neb.  1903)  97  N.  W.  Rep.  80s ;  State 


of,  it  is  held  that  a  party  cannot  consent    v,  Haverly,  62  Neb.   767 ;    Colligan  v. 
to  jurisdiction  over  him  in  a  proceeding     Cooney,  107  Tenn.  214. 


to  be  begun,  in  the  absence  of  statute. 
Matter  of  Graham,  (Surrogate  Ct)  39 
Misc.  (N.  Y.)  226. 

IW.  S.  Rivers  v.  Priester,  58  S. 
Car.  194,  holding  that  parties  may  waive 
compliance  with  the  statutory  require- 
ments as  to  the  docketing  at  a  regular 
term  of  causes  which  are  to  be  tried  at 
an  extra  tenn. 


Confined  to  Blreot  Attack.  —  In  some 
cases  the  rule  of  the  text  is  confined  to 
cases  where  the  objection  is  raised  on 
a  direct  attack.  American  Trading, 
etc.,  Co.  V.  (jottstein,  (Iowa  1904)  98  N. 
W.  Rep.  770;  Mach  v.  Blanchard,  15  S. 
Dak.  432. 

133.  2.  Talno  Apart  from  Poonnlary 
▼alno. —  The  fact  that  the  thing  in  con- 
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1S4.  nL  TSBBITOBIAL  JuEiBDiCTiOK  —  1.  BefMetioB  of  SofiT- 
•ign  Power.  —  See  note  i . 

2.  Local  and  Transitory  Aotiont  —  a.  Crimes  and  Pen- 
alties. —  See  note  4, 

ISA.  c.  Rights  in  Real  Property.  —  See  note  2. 

1S6«  d.   Judgments  or   Decrees   Operative   Against 
Person.  —  See  note  i . 

187,  e.  Jurisdiction  of  Person  in  Transitory  Actions. 

—  See  note  3. 


troversy  has  a  peculiar  value  aside  from 
its  money  value  may  distinguish  the 
case  from  those  in  which  a  court  of 
equity  will  refuse  jurisdiction  of  bills 
involving  pecuniary  interests  of  trifling 
amount.  Wilkinson  v.  Stitt,  175  Mass. 
S8i. 

XneroMhrnent  on  Land.  —  An  encroach- 
ment of  three  or  four  inches  on  land 
by  a  brick  wall  is  not  necessarily  so  in- 
signihcant  as  to  deprive  the  plaintiff  of 
equitable  relief  ip  a  suit  to  remove  such 
wall.  Mulrein  r.  Weisbecker,- 37  N.  Y. 
App.  Div.  545. 

133.  3.  Kuenzel  v,  Baltimore,  93 
Md.  750.  See  also  Amount  in  Contro- 
versy. 

134.  1.  Hinton  v.  Penn  Mut.  L. 
Ins.  Co.,  126  N.  Car.  18;  Emanuel  v. 
Ferris,  63  S.  Car.  104;  Wren  v,  John- 
son, (i2  S.  Car.  533. 

4.  State  V,  Keane,  84  Mo.  App.  127; 
State  v.  Shuey,  10 1  Mo.  App.  438. 

135.  2.  Parsons  v,  Millar,  189  III. 
107;  Sprague  Nat.  Bank  v.  Erie  R.  Co., 
40  N.  Y.  App.  Div.  69  (holding  that 
trespass  quote  clausum  fregit  for  an  in- 
vasion of  the  plaintiffs  right  to  use  land 
in  another  state  cannot  be  maintained  in 
New  York) ;  Lindsley  v.  Union  Silver 
Star  Min.  Co.,  26  Wash.  301.  See  also 
Guarantee  Trust,  etc.,  Co.  v.  Delta,  etc., 
Co.,  104  Fed.  Rep.  5,  43  C.  C.  A.  396. 

Incidental  Relief.  —  Where  a  court  has 
jurisdiction  over  the  parties  and  the 
01  ginal  controversy  it  may  decree  the 
sale  of  land  in  another  county  as  inci- 
dental to  the  original  relief  sought. 
Doty  V.  Deposit  Bldg.,  etc.,  Assoc,  103 
Ky.  710.  See  also  Manley  v.  Carter,  7 
Kan.  App.  86. 

Waiver.  —  So  where  the  action  is 
brought  in  a  county  other  than  that 
wherein  the  land  is  situated,  the  de- 
fendant may  waive  the  objection  by  go- 
ing to  trial  on  the  merits.  Magee  v. 
Pennsylvania  Schuylkill  Valley  R.  Co., 
13  Pa.  Super.  Ct.  187. 

136*     1.   Chase     v.      Knickerbocker 


Phosphate  Co.,  ^2  N.  Y.  App.  Div.  400; 
Ducktown  Sulphur  Copper,  etc.,  Co.  v. 
Barnes,  (Tenn.  Ch.  1900)  60  S.  W.  Rep. 
593 ;  Kirklin  v.  Atlas  Sav.,  etc.,  Assoc, 
(Tenn.  Ch.  1900)  60  S.  W.  Rep.  149; 
Gates  V,  Paul,  117  Wis.  170;  Memphis 
Sav.  Bank  v,  Houchens,  X15  Fed.  Rep. 
96,  52  C.  C.  A.  176;  Guarantee  Trust, 
etc.,  Co.  V,  Delta,  etc.,  Co.,  104  Fed. 
Rep.  5,  43  C.  C.  A.  396 ;  Montgomery  v, 
Ruppensburg,  31  Ont.  433.  See  also 
Paul  V.  Chenault,  (Tex.  Civ.  App.  1900) 
59  S.  W.  Rep.  579. 

137.  8.  Moores  v.  Winter,  67  Ark. 
189;  American  Well  Works  v.  De 
Aguayo,  (Tex.  Civ.  App.  X899)  53  S.  W. 

Rep.  350- 

Actions  Ex  Delicto. —  See  to  the  first 
paragraph  of  this  note  in  the  original 
article.  Bain  v.  Northern  Pac  R.  Co., 
(Wis.  1904)  98  N.  W.  Rep.  241 ;  Mac- 
Carthy  v,  Whitcomb,  110  Wis.  113. 

Corporations.  —  Denver,  etc..  R.  Co.  v. 
Roller,  100  Fed.  Rep.  738,  41  CCA 
22^  applying  the  rule  of  the  text  to  an 
action  against  a  foreign  corporation, 
brought  in  a  state  in  which  it  does  busi- 
ness, for  injuries  inflicted  in  another 
state. 

So  a  nonresident  may  sue  a  corpora- 
tion in  the  state  of  its  domicil  upon  a 
transitory  cause  of  action.  Sorkin  v. 
Houston,  etc.,  R.  Co.,  (Tex.  Gv.  App. 
1899)  53  S.  W.  Rep.  608. 

Torts  Committed  Abroad.  —  In  New 
York,  while  the  court  has  jurisdic- 
tion of  an  action  between  nonresi- 
dent individuals  where  the  wrong  is 
committed  in  another  jurisdiction,  it  de- 
clines to  exercise  such  jurisdiction,  in 
its  discretion,  unless  special  circum- 
stances require  the  retention  of  jurisdic- 
tion. Collard  v.  Beach,  81  N.  Y.  App. 
Div.  582;  Wertheim  v.  Oergue,  53  N. 
Y.  App.  Div.  124.  But  it  is  also  held 
that  these  cases  furnish  no  reason 
against  entertaining  jurisdiction  of  suits 
by  nonresidents  sojourning  within  the 
state  for  the  enforcement  of  causes  of 
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1S9.  /  Remedy  Affected  by  Conflict  of  Laws.  —  See 

note  2. 

140*  Bight  in  Derogatioii  of  Oommon  Law.  —  See  note  I. 

g.  Enforcement  of  Right  by  Comity.  —  See  note  2. 

141,  Bights   Enforeaablo   IndependMitly   of  Ooneumnt   StutntM.  —  See 
note  I. 

149«  Doctrine  of  Comity  Hm  lUny  LimiUtiouf.  —  See  note  I. 

143«  3.  Vonresidents  —  Person  or  Property  Within  Jnrisdiotion. 
—  See  note  4. 

144,  See  note  i. 

145«  4.  Vonreddent  Personally  Within  Joriadiotion. — See  note  3. 

146.  6.  Proceedings  in  Bern— a.  Property  Within  Terri- 
TORIAL  Limits.  —  See  note  i. 

r.  Notice.  —  See  note  4. 

action  arising  out  of  commercial  trans-  Mexican  Nat.  R.  Co.  v.  Jackson,  89  Tex. 

actions  and  affecting  property  or  prop-  107,  set  out  in  the  original  note, 

erty  rights.    Wertheim  v.  Clergue,  53  143.    4.  Manley  v.   Park,  6a   Kan. 

N.  Y.  App.  Div.  122;  Belden  v.  Wilkin-  553,  quoting  12  Encyc.  op  Pl.  and  Pa. 

son,  44  N.  Y.  App.  Div.  420;  Smith  v.  143. 

Crocker,    14    N.    Y.    App.    Div.    2^5,  144*    1.  Reynolds,       etc..       Estate 

affirmed  in  162  N.  Y.  600.  Mortg.    Co.   v.   Martin,    116    Ga.   495; 

139*    2.  See    The    Lamington,    87  Boyle    v.    Musser-Sauntry    Land,    etc.. 

Fed.  Rep.  752.  Co.,  88  Minn.  456;  Com.  Mut.  F.  Ins. 

140.  1.  Bain  v.  Northern  Pac.  R.  Co.  v,  Hayden,  61  Neb.  454;  Elmen- 
Co.,  (Wis.  1904)  98  N.  W.  Rep.  241.  dorf    v.    Elmendorf,    58    N.    J.    Eq. 

2.    Bain    v.    Northern    Pac.    R.    Co.,  113;    Hinton    v.    Penn    Mut.    L.    Ins. 

(Wis.  1904)  98  N.  W.  Rep.  241.  Co.,    126  N.  Car.   18;  Balk  v.  Harris, 

Pleading  Statute.  —  In  MacCarthy  v,  122  N.  Car.  64;  Riter-Conley  Mfg. 
Whitcomb,  no  Wis.  113,  an  action  for  O.  v.  Mzik,  23  Ohio  Qr.  Ct.  164; 
personal  injuries  received  in  another  Emanuel  v.  Ferris,  63  S.  (^r.  104;  Wren 
state  through  the  negligence  of  a  fellow-  v.  Johnson,  62  S.  Car.  533 ;  Greenway 
servant,  though  it  was  alleged  by  way  of  v.  De  Young,  (Tex.  Civ.  App.  1904)  79 
defense  that  in  the  state  where  the  cause  S.  W.  Rep.  603.  See  also  Bunker  v. 
of  action  arose  the  common-law  rule  as  Taylor,  13  S.  Dak.  433, 
to  the  relation  of  master  and  servant  Appearance  After  PabUoation. — Anon- 
obtained,  it  was  held  that  in  the  absence  resident  defendant  brought  in  by  publi- 
of  proof  of  the  law  of  that  state  it  ,  cation  cannot  be  regarded  as  in  court 
would  be  presumed  that  a  statute  pre-  to  answer  another  and  entirely  different 
vailed  there  as  in  the  state  where  the  proceeding,  and  the  complainant  will 
action  was  brought,  permitting  a  recov-  not  be  permitted  to  convert  the  suit  to 
ery  for  the  negligence  of  fellow-ser-  one  having  for  its  object  a  personal  de- 
vants.  cree  against  the  defendant  relating  to 

141.  1.  Speeial  Remedies  —  Comity. —  lands  situated  in  another  state.  A  de- 
See,  disttngHishing  Marshall  v.  Sher-  cree  requiring  a  conveyance  of  land  in 
man,  148  N.  Y.  26,  set  out  in  the  orig-  another  state,  by  nonresidents  who  are 
inal  note,  Howarth  v.  Angle,  162  N.  Y.  not  personally,  but  constructively,  before 
179,  holding  that  while  the  liability  im-  the  court,  would  be  nugatory.  McGaw 
posed  by  statute  on  a  stockholder  of  a  v.  (}ortner,  96  Md.  489. 

foreign  corporation,  for  debts  of  ' he  cor-  145.    8.  Longueville    v.    May,    2x5 

poration,  is  called  statutory,  it  is  in  fact  Iowa  709. 

contractual,  and  if  the  statute  does  not  146.     1.   Manley   v.   Park,   62    Kan. 

provide  a  remedy  the  general  liability  553,  quoting  12  Encyc.  of  Pl.  and  Pa. 

may  be  enforced  against  a  stockholder  145,  146. 

in  New  York.  4.  Manley    v.    Park,    62    Kan.    553 

14d.     1.  Jones  v,  Mexican  Cent.  R.  [quoting  12  Encyc.  of  Pl.  and  Pr.  146, 

Co.,   (Tex.  Civ.  App.   1902)   68  S.  W.  the  whole   text   paragraph] ;    Rupin   v. 

Rep.  186,  which  case  was  governed  by  McLachlan,  122  Iowa  343. 
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147.  6.  Jviidietiim  OT«r  Fortign  OoxporatioiM.  —  See  not 

148.  See  notes  i,  4. 

149.  likiiMt-Battir  aid  BafUtBM  «r  FUintUt  --  See  notes  3,  4. 


147*  1.  Schillinger  Bros.  Co.  v. 
Henderson  Brewing  Co.,  107  111.  App. 
335;  J*  B.  Watkins  Land  Mortg.  Co.  v. 
Elliott,  63  Kan.  291 ;  Mutual  Reserve 
Fund  L.  Assoc,  v.  Boyer,  dz  Kan.  3 1 ; 
Walter  A.  2^1mcker  Supply  Co.  v.  Mis- 
sissippi Cotton  Oil  Co.,  103  Mo.  App. 
94;  Reilly  v.  Philadelphia,  etc.,  R  Co., 
109  Fed.  Rep.  349;  Swann  v.  Mutual 
Reserve  Fund  L.  Assoc,  100  Fed.  Rep. 
922 ;  Mecke  v.  Valleytown  Mineral  Co., 
93  Fed.  Rep.  697,  35  C.  C  A.  151.  See 
ajho  Conley  v,  Mathieson  Alkali  Works, 
no  Fed.  Rep.  730. 

148.  1.  Vadar  th«  Looitlaiia  Statnts, 
however,  it  appears  that  any  service 
which  will  be  sufficient  as  against  a 
domestic  corporation  or  resident  cor- 
poration will  suffice  as  against  a 
foreign  or  nonresident  corporation,  and 
that,  accordingly,  service  upon  the 
president  of  a  foreign  corporation  dur- 
ing his  temporary  presence  within  the 
jurisdiction  of  the  court  is  sufficient 
to  bring  the  corporation  into  court 
Payne  v.  East  Union  Lumber  Co.,  109 
la.  706. 

In  Smith  CtfoUna  service  upon  a  travel- 
ing salesman  of  a  foreign  corporation 
which  has  no  property  or  place  of  busi- 
ness in  the  state  will  give  jurisdiction. 
Abbeville  Electric  Light,  etc.,  Co.  v. 
Western  Electrical  Supply  Co.,  61  S. 
Car.  361. 

4.  See  the  following  cases  under  the 
statutes  referred  to  in  the  text: 

Arkansas.  —  Lesser  Cotton  Co.  v. 
Yates,  69  Ark.  396. 

Colorado,  —  Venner  v.  Denver  Union 
Water  Co.,  is  Colo.  App.  495. 

Florida,  —  Hocker  v.  Western  Union 
TeL  Co.,  (Fla.  1903)  34  So.  Rep. 
901. 

Indiana.  —  Rush  v.  Foos  Mfg.  Co.,  20 
Ind.  App.  515. 

Kansas.  —  J.  B.  Watkins  Land 
Mortg.  Co,  V,  Elliott,  62  Kan.  291. 

Louisiana.  —  State  v.  North  American 
Land,  etc.,  Co.,  106  La.  621. 

Nebraska,  —  Fremont,  etc.,  R.  Co.  v. 
New  York,  etc.,  R.  Co.,  (Neb.  1902)  92 
N.  W.  Rep.  131. 

Texas,  —  Westinghouse  Electric  Mfg. 
Co.  V,  Troell,  30  Tex.  Civ.  App.  200. 

West  Virginia,  —  Empire  Coal,  etc., 
Co.  V,  Hull  Coal,  etc,  Co.,  51  W.  Va. 
474. 


United  States,  —  Connecticut  Mut.  L. 
Ins.  Co.  V.  Spratley,  172  U.  S.  602, 
under  the  statute  in  Tennessee;  Henri- 
etta Min.,  etc.,  Co.  v,  Johnson,  173  U. 
S.  221,  under  the  statute  in  ArtMona; 
Mutual  Reserve  Fund  L.  Assoc  v. 
Phelps,  190  U.  S.  147,  under  the  statute 
in  Kentucky;  Doe  v,  Springfield  Boiler, 
etc,  Co.,  (C.  C.  A.)  104  Fed.  Rep.  684; 
Meyer  v.  Pennsylvania  Lumberman's 
Mut.  F.  Ins.  Co.,  108  Fed.  Rep.  169; 
Frawley  v.  Pennsylvania  Casualty  Co., 
124  Fed.  Rep.  259;  Swann  v.  Mutual 
Reserve  Fund  L.  Assoc,  100  Fed.  Rep. 
9^2 ;  Denver,  etc,  R.  Co.  v.  Roller,  too 
Fed.  Rep.  738,  41  C  C.  A.  22;  McCord 
Lumber  Co.  v,  Doyle,  97  Fed.  Rep.  22, 
38  C.  C.  A.  34. 

149.  8.  Contra.  —  See  American  Wdl 
Works  V.  De  Aguayo,  (Tex.  Civ.  App. 
1899)  53  S.  W.  Rep.  350. 

Question  for  Conxt. —  In  Driscoll  v, 
Portsmouth,  etc.,  St  R.  Co.,  71  N.  H. 
6x9,  it  was  held  that  the  question 
whether  the  Superior  Court  should  en- 
tertain jurisdiction  was  a  question  of 
fact  for  the  court,  being  a  matter  of 
discretion  and  not  a  question  of  law. 

4.  See  Coolidge  v,  American  Realty 
Co.,  91  N.  Y.  App.  Div.  14;  Hoes  v. 
New  York,  etc.,  R.  Co.,  X73  N.  Y.  435; 
Snow  V,  Snow-Church  Surety  Co.,  80 
N.  Y.  App.  Div.  40 ;  Strawn  tr.  Brandt- 
Dent  Co.,  71  N.  Y.  App.  Div.  234,  af- 
firmed in  17s  N.  Y.  463 ;  Day  v.  Sun 
Ins.  Office.  40  N.  Y.  App.  Div.  305, 
affirmed  in  167  N.  Y.  543 ;  Anglo-Amer- 
ican Provision  Co.  v,  Davis  Provision 
Co.,  50  N.  Y.  App.  Div.  273. 

Vnited  States  Courts.  —  But  the  juris- 
diction of  the  United  States  courts  of 
controversies  between  citizens  of  dif- 
ferent states  or  between  citizens  of  one 
state  and  aliens  cannot  be  abridged  or 
impaired  by  such  a  state  statute  Bar- 
row Steamship  Co.  v,  Kane,  170  U.  S. 

100. 

Ohieetion  for  Want  of  Jnrisdietion.  — 
In  Texas  a  foreign  corporation  over 
which  the  domestic  court  cannot  obtain 
jurisdiction  waives  the  jurisdictional  de- 
fense by  appearing  for  the  sole  purpose 
of  urging  it,  but  nevertheless  it  is  still 
entitled  to  plead  its  privilege  of  being 
sued  in  the  proper  county.  Atchison, 
etc.,  R.  Co.  V.  Forbis,  (Tex.  Civ.  App. 
1904)  79  S.  W.  Rep.  1074- 
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IS*.  IV.  COVOTBBXVT  An  BZOLVSZYS  Jtozidiotiov  —  1.  Oon- 

itmetion  of  Orant  —  See  note  i. 
Ijll.  See  note  i. 

2.  SzolniiTe  Bight  of  Court  Fint  Aeqniring  Jnriadiotioii.  — 
See  note  3. 

19S.  BMMft  of  E«l«.  —  See  note  i. 

la  Ordtr  to  Apply  Thii  Bute.  —  See  notes  2,  3. 


1(KI.  1.  Statutory  Itight.  —  Where 
the  statute  creates  a  right  and  provides 
the  remedy  in  a  particular  cot^rt  the 
jurisdiction  of  that  court  is  exclusive. 
Armstrong  v,  Mayer,  60  Neb.  423. 

191.  1.  State  V.  Don  Foster,  105 
La.  315;  Spiller  v.  Wells,  96  Va.  598. 

Juriadlotion  Conferred  by  Munioipal 
Chartor  —  Effeot  upon  State  Jurisdiotion. 
—  Where  the  charter  creates  a  munici- 
pal court  and  confers  exclusive  jurisdic- 
tion of  certain  offenses  committed  in 
the  city,  such  jurisdiction  is  exclusive 
of  that  which  justices  of  the  peace  of 
the  county  formerly  had  to  try  such 
offenses.  State  v.  Greenwood,  2  Penn. 
(Del.)  379. 

S.  Florida.  —  Byrne  v.  Brown,  40  Fla. 
109. 

Illinois,  —  HtUis  v,  Asay,  105  111.  App. 
667. 

Kansas,  —  Ewing  v,  Mallison,  6$ 
Kan.  484. 

Kentucky.  —  Wilson  v.  Milliken,  103 
Ky.  165. 

Louisiana.  —  Lake  Bisteneaw  Lumber 
Co.  V.  Mimms,  49  La.  Ann.  1283. 

New  York.  —  Passage  v.  Dansville, 
etc,  R.  G).,  41  N.  Y.  App.  Div.  182. 

Texas.  —  Stone  v.  Byars,  (Tex.  Civ. 
App.  1903)  73  S.  W.  Rep.  1086. 

West  Virginia.  —  State  r.  Fredlock, 
52  W.  Va.  232. 

Wisconsin,  -r—  Ashland  v.  Wisconsin 
Cent.  R.   Co.,    (Wis.    1904)    98  N.   W. 

Rep-  532. 

United  States.  —  Harkrader  v.  Wad- 
ley,  172  U.  S.  148;  In  re  Chetwood,  165 
U.  S.  443;  Ogden  City  v.  Weaver,  108 
Fed.  Rep.  564,  47  C.  C.  A.  485,  where, 
in  applying  the  rule  to  proceedings  in 
the  federal  court  pending  a  suit  in  the 
state  court,  a  distinction  was  drawn 
between  cases  in  the  state  court  in 
which  the  custody  of  property  is  af- 
fected and  such  as  do  not  affect  the 
custody  of  property.  See  also  Colston 
V.  Southern  Hom^  Bldg.,  etc.,  Assoc,  99 
Fed.  Rep.  305;  Powers  v.  Blue  Grass 
Bldg.,  etc,  Assoc,  86  Fed.  Rep.  705; 
Starr  v.  Chicago,  etc,  R.  Co.,  ixo  Fed. 


Rep.  3;  Rodgers  v.  Pitt,  96  Fed.  Rep. 
668;  McDowell  v.  McCormick,  121  Fed. 
Rep.  6x,  57  C.  C.  A.  401 ;  Union  L.  Ins. 
Co.  V.  Riggs,  123  Fed.  Rep.  3x2;  Thorpe 
V.  Sampson,  84  Fed.  Rep.  6z. 

Application  of  Bole  to  Criminal  Oaaee.  — 
See  State  v.  Spayde,  iio  Iowa  726; 
Carter  v.  Barlow,  105  Iowa  78,  in  which 
cases  the  rule  was  applied  under  a  stat- 
ute giving  jurisdiction  to  either  county 
where  an  offense  is  committed  partly 
in  one  county  and  partly  in  another, 
etc.;  State  v.  Brannon,  6  Kan.  App. 
765;  Moren  %f.  Com.,  (Ky.  1903)  76  S. 
W.  Rep.  1090;  Coleman  v.  State,  (Miss. 
1904)  35  So.  Rep.  937 ;  Harkrader  v. 
Wadley,  J72  U.  5-  m8. 

153.  1.  Passage  v.  Dansville,  etc., 
R.  Co.,  41  N.  Y.  App.  Div.  182. 

2.  Leigh  v.  Green,  62  Neb.  344; 
Westerfield  v.  Rogers,  174  N.  Y.  230; 
Cooper  V.  Mayfield,  94  Tex.  X07 ;  Na- 
tional Foundry,  etc..  Works  v.  Oconto 
City  Water  Supply  Co.,  105  Wis.  48; 
Hubinger  v.  Central  Trust  Co.,  94  Fed. 
Rep.  788,  36  C.  C.  A.  494.  See  also 
Stratton  v.  Cain,  (Tenn.  Ch.  1901)  62 
S.  W.  Rep.  23  X. 

The  IHite  of  Servioe  of  Prooess  cannot 
be  made  a  test  of  universal  application, 
and  does  not  apply  where  the  res  must 
be  taken  into  the  possession  of  the 
court  before  the  parties  can  be  reached 
by  service.  Appleton  Waterworks  Co. 
V.  Central  Trust  Co.,  93  Fed.  Rep.  286, 
35  C.  C.  A.  302. 

8.  Mish  V.  Lechlider,  89  Md.  275 ; 
Field  V.  Field,  6x  N.  J.  Eq.  154;  Spiller 
V.  Wells,  96  Va.  598.  See  also  Beck  r. 
Fransham,  21  Mont.  1x7. 

Assuming  to  Act  nnder  Partictxlar  Feots. 
—  Where  two  courts  have  concurrent 
jurisdiction  of  a  class  of  cases,  the  one 
to  exercise  it  only  when  the  other  can- 
not afford  as  complete  or  efficient  a 
remedy  as  the  other,  the  determination 
of  the  former  to  entertain  a  particular 
action  will  be  sustained  unless  it  is 
wrong  beyond  reasonable  controversy. 
Becker  v.  Chester,  X15  Wis.  90;  Bum- 
ham  V.  Norton,  xoo  Wis.  8. 
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IAS.  latvftrtBM.  —  See  note  4. 

Iff4«  Ooneomnt  JnrUdiotion  of  Toraign  Conrti.  —  See  note  I. 

156«  y.  Obhxbal,  LnCITBD,  aitb  Ihfebiob  Jvezidzotiov  — 
1.  Grant  of  Power  to  Inferior  Courts  —  Constniotion  —  Cwrtt  of  Ctaneni 
Jnriidiotlo&  —  Statutory  Powen.  —  See  note  2. 

Ijl8«  8.  Distinction  Between  Courts  of  General  and  of  Inferior 
Jurisdiction  — He  Dofl&ito  Diitinetioa.  —  See  note  2. 

159.  "  Limitod  JnrifdioUon  "  —  "  Inferior  »  Conrti.  —  See  note  4. 


193.  4.  Wright  v.  Superior  Ct.,  139 
Cal.  469  ;  Thomas  r.  Adams  Express  Co., 
X  Penn.  (Del.)  142;  Byrne  t/.  Brown,  40 
F!a.  109;  Gregory  v.  Howell,  118  Iowa 
26;  Beck  V,  Fransham,  21  Mont.  117; 
Phelps  V,  Mutual  Reserve  Fund  L. 
Assoc.,  112  Fed.  Rep.  453,  50  C.  C.  A. 
339.  See  also  McCann  v.  Louisville, 
63    S.   W.    Rep.   446,   23   Ky.   L.   Rep. 

558. 

Pooieoflon  of  or  Dominion  over  Property. 
—  A  court  having  property  in  its  posses- 
sion, or  control  of  property  involved  in 
the  litigation  touching  which  there  is  a 
dispute,  may,  by  virtue  of  its  inherent 
power,  determine  the  rights  in  such 
property.  Zm  re  Antigo  Screen  Door 
Co.,  (C.  C.  A.)  123  Fed.  Rep.  249; 
Holland  Trust  Co.  c/.  International 
Bridge,  etc.,  Co.,  (C.  C.  A.)  85  Fed. 
Rep.  865.  See  also  In  re  McCallum, 
113  Fed.  Rep.  393. 

When  a  court,  state  or  federal,  has 
once  acquired  such  jurisdiction,  no 
court,  except  one  having  a  supervisory 
control  or  superior  jurisdiction  in  the 
premises,  has  a  right  to  interfere.  Mis- 
souri Pac.  R.  Co.  V.  Love,  61  Kan.  433 ; 
Lake  Bisteneau  Lumber  Co.  v,  Mimms, 
49  La.  Ann.  1283;  Crosby  v.  Spear,  98 
Me.  542;  Leigh  v.  Green,  62  Neb.  344; 
Weeks  v.  Fowler,  71  N.  H.  221 ;  State  v. 
Fredlock,  52  W.  Va.  2^2 ;  Ross  v.  Heck- 
man,  84  Fed.  Rep.  6;  Val  Blatz  Brew- 
ing Co.  V.  Walsh,  84  Fed.  Rep.  s ; 
Garner  v.  Southern  Mut.  Bldg.,  etc., 
Assoc,  84  Fed.  Rep.  3,  52  U.  S.  App. 
'  344 ;  Hale  v.  Bugg.  82  Fed.  Rep.  33 ; 
Zimmerman  v.  So  Relle,  (C.  C.  A.)  80 
Fed.  Rep.  417;  Hughes  v.  Green,  84 
Fed.  Rep.  833,  56  U.  S.  App.  56.  See 
also  Baltimore,  etc.,  R.  Co.  v.  Flaherty, 
87  Md.  102;  Worth  v.  Piedmont  Bank, 
121  N.  Car.  343;  Kurtz  v.  Philadelphia, 
etc.,  R.  Co.,  187  Pa.  St.  59.  And  see 
Recciveks. 

I54,  1.  Comity.— See  Ryan  v.  Sea- 
board, etc.,  R.  Co.,  89  Fed.  Rep.  397,  in 
support  of  the  first  paragraph  of  the 
original  note.  But  the  domestic  action 
may  be  stayed  or  suspended.    Margarum 


V,  Moon,  63  N.  J.  £q.  586,  wherein  it 
was  held  that  where  a  defendant  in  a 
domestic  suit  has  been  subjected  to 
garnishee  process  it  would  be  strange 
if  the  court  would  not  take  cognizance 
of  a  proceeding  which  had  already  fixed 
the  debt  in  favor  of  the  attaching  cred- 
itor. See  also  Another  Suit  Pending. 
And  the  courts  of  one  state  may  re- 
strain litigation  there  between  suitors 
who  have  already  submitted  themselves 
to  the  jurisdiction  of  a  court  of  another 
state.  Cement  Gravel  Co.  v.  Wylly,  105 
Ga.  204. 

Suits  in  Sister  Statei  —  Iignnetion.  — 
Edgell  r.  Clarke,  19  N.  Y.  App.  Div. 
199,  in  accord  with  the  first  paragraph 
of  the  original  note.  See  also  Montana 
Ore  Purchasing  Co.  v  Butte,  etc..  Con- 
sol.  Min.  Co.,  44  N.  Y.  App.  Div.  136 
Central  Nat.  Bank  v.  Stevens,  169  U.  S. 
432.  But  the  court  having  first  ac- 
quired jurisdiction  will  not  yield  it  to 
a  court  in  another  state  in  which  an 
action  has  been  subsequently  brought. 
Steele  v,  Connecticut  Gen.  L.  Ins.  Co., 
31  N.  Y.  App.  Div.  389,  affirmed  160 
N.  Y.  703.  And  a  court  of  equity  has 
power  to  enjoin  a  party  to  an  action 
pending  there  from  prosecuting  an  ac- 
tion subsequently  commenced  in  another 
jurisdiction  where  equity  and  good  con- 
science require  it.  Locomobile  Co.  v. 
American  Bridge  Co.,  80  N.  Y.  App. 
Div.  44 ;  Gage  v.  Riverside  Trust  Co., 
86  Fed.  Rep.  984,  the  last  case  announc- 
ing the  right  to  enjoin  parties  before 
the  court  in  this  country  in  a  prior  suit 
from  proceeding  with  a  suit  subse- 
quently begun  in  a  foreign  country. 

156«  2.  Van  Wagenen  v.  Carpen- 
ter, 27  Colo.  444. 

15§,  2.  Uncertainty  of  Teflt.  —  Burns 
V,  Barker,  31  Tex.  Civ.  App.  82,  similar 
to  Williams  r.  Ball,  52  Tex.  608,  ciitA 
in  the  original  note,  applying  to  a  jus- 
tice's judgment  the  same  rules  which 
govern  the  judgments  of  superior 
courts. 

159.  4.  /ft  re  Davison,  100  Mo. 
App.  263. 
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161.  See  note  i, 

169.  YL  Setsvtzok  oy  Jubmdzgtiok  yobComplsts  Esusf  — 
1.  statement  of  Eule.  —  See  note  i. 

163.  See  notes  i,  2. 

164.  2.  Effect  of  Character  of  Subject  to  Be  A^fadicated.  —  See 
note  I. 


161.  1.  Salomon  v,  Wincox,  104 
111.  App.  277 ;  Fitzpatrick  r.  Simonson 
Bros.  Mfg.  Co.,  86  Minn.  140 ;  Hadley 
V.  Bourdeaux,  90  Minn.  177 ;  McKenzie 
V.  Donnell,  151  Mo.  431;  Reischick  v. 
Reigcr,  (Neb.  1903)  94  N.  W.  Rep.  156; 
Lydick  v.  Cbaney,  64  Neb.  3&Z ;  Bennett 
V.  Bennett,  65  Neb.  432;  Hines  v. 
Qivens,  (Tex.  Civ.  App.  1902)  68  S.  W. 
Rep.  295.  See  also  (^raft  v.  Simon,  118 
Ala.  625;  J.  B.  Watkins  Land  Mortg. 
Co.  V.  Mullen,  62  Kan.  x ;  Keith  v. 
Gtiihrie,  59  Kan.  200;  Cole  v.  Potter, 
(Mich.  1904)  97  N.  W.  Rep.  774; 
Miller  v.  Smith,  115  Mich.  427. 

163*  1.  Alabama.  —  Whetstone  v. 
McQueen,  137  Ala.  301 ;  Richardson  v. 
Stephens,  122  Ala.  301. 

Illinois,  —  Devine  v.  Caldwell,  108 
111.  App.  214;  Whalen  v.  Billings,  104 
111.  App.  281 ;  Leigh  v.  National  Hol- 
low Brake  Beam  Co.,  104  111.  App.  438 ; 
Lane  v.  Beitz,  99  111.  App.  342 ;  Richard- 
son V.  Ranson,  99  111.  App.  258 ;  Bonney 
V.  Sellers,  99  111.  App.  444;  Bourke  v, 
Hefter,  202  111.  321 ;  Gleason,  etc.,  Mfg. 
O).  V.  Hoffman,  168  111.  25 ;  Holeton  v, 
Thayer,  86  111.  App.  526. 

Kansas.  —  Kansas  City  Northwestern 
R.  Co.  V.  C^ton,  9  Kan.  App.  272, 

Maryland,  —  Safe  Deposit,  etc.,  C^.  v. 
Baker,  91  Md.  297. 

Michigan,  —  Snyder  v,  Snyder,  131 
Mich.  658;  Convis  v.  Citizens'  Mut.  F. 
Ins.  Co.,  127  Mich.  616. 

Missouri,  —  Curtis  v.  Moore.  162  Mo. 
442 ;  Newton  v.  Rebenack,  90.  Mo.  App. 
650,  670. 

Montana,  —  McConnell  v.  Combina- 
tion Min.,  etc.,  0>.,  (Mont.  1904)  76 
Pac.  Rep.  194;  Montana  Ore  Purchas- 
ing Co.  V,  Boston,  etc.,  Consol.  Copper, 
etc.,  Min.  C6.»  27  Mont.  288. 

Nebraska,  —  Stockham  Bank  v.  Alter, 
61  Neb.  359;  Olson  v.  Lamb,  61  Neb. 
484. 

New  York,  —  Steinway  v.  Von  Ber- 
nuth,  59  N.  Y.  App.  Div.  261,  82  N.  Y. 
App.  Div.  596;  Hirsh  v,  Manhattan  R. 
Co.,  84  N.  Y.  App.  Div.  374' 

Oregon.  —  Killgore  v.  Carraichael,  42 
Oregon  618. 

Pennsylvania.  —  Kleppner  v.  Lemon, 


29  Pittsb.  Leg.  J.  N.  S.  (Pa.)  346; 
Gwinn  v,  Lee,  6  Pa.  Super.  Ct. 
646. 

Tennessee.  —  Ducktown  Sulphur  Cop- 
per, etc.,  Co.  V,  Barnes,  (Tenn.  1900)  60 
S.  W.  Rep.  593. 

Texas,  —  Milam  v.  Hill,  29  Tex.  Civ. 
App.  573 ;  Pioneer  Sav.,  etc,  Cx).  v. 
Peck,  20  Tex.  Civ.  App.  xii. 

IVashington, — Jordan  v.  Coulter,  30 
Wash.  116. 

United  States.  —  Hopkins  v.  Grim- 
shaw,  165  U.  S.  342;  Cunningham  v, 
Qeveland,  98  Fed.  Rep.  657,  39  C.  C  A. 
211;  Williamson  v.  Monroe,  10 1  Fed. 
Rep.  322;  Berliner  Gramophone  Co.  v. 
Seaman,  113  Fed.  Rep.  750,  51  CCA. 
440;  Altoona  Electrical  Engineering, 
etc.,  Cx>.  V.  Kittanning,  etc,  R.  Go.,  126 
Fed.  Rep.  559;  Barrett  v.  Twin  City 
Power  Co.,  1x8  Fed.  Rep.  861,  afHrtned 
in  (C  C  A.)  126  Fed.  Rep.  302;  Fidel- 
ity Trust,  etc.,  Co.  v.  Fowler  Water  Co., 
113  Fed.  Rep.  560;  Centerville  v.  Fidel- 
ity Trust,  etc.,  Co.,  118  Fed.  Rep.  332, 
55  C  C  A.  348 ;  Elk  Fork  Oil,  etc.,  Co. 
V.  Jennings,  84  Fed.  Rep.  839;  German 
Ins.  Co.  V.  Downman,  (C.  C  A.)  115 
Fed.  Rep.  481. 

163.  1.  Kelly  v.  Galbraith,  186  111. 
593;  Keith  V.  Henkleman,  173  111.  137; 
Bonney  v.  Sellers,  99  111.  App.  444 ;  Wat- 
son V.  Watson,  45  W.  Va.  290 ;  Peck  v. 
Ayers,  etc.,  Tie  Co.,  (C  C  A.)  xi6  Fed. 
Rep.  273 ;  Douglas  County  v.  Tennessee 
Lumber  Mfg.  Cx>.,  xi8  Fed.  Rep.  438,  55 
C  C  A.  254. 

2.  Illnitrations  of  the  Bale  —  Injunc- 
tion Against  Trespass,  —  In  Florida  it 
is  held  that  the  Court  of  Chancery  had 
no  inherent  jurisdiction  before  the  adop- 
tion of  the  Constitution  to  enjoin  a  mere 
trespass  cognizable  at  law,  and  that 
while  the  power  might  be  conferred  by 
the  legislature,  a  statute  which  in  addi- 
tion to  giving  to  the  court  jurisdiction 
to  enjoin,  purported  also  to  give  juris- 
diction to  assess  damages  for  such  tret- 
pass  was  void  in  the  latter  respect  as 
impairing  the  right  of  trial  by  jury. 
McMillan  v,  Wiley,  (Fla.  1903)  33  So. 
Rep.  993. 

104.    1.  Hadaway    v.    Hynson,    89 
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165,  VMtMi^   for   XqnitoUa   Qrouds  —  Legtl   Boudy.  —  See  notes 

I.  2,  3- 

lUlwra  of  XfvitlM.  —  See  note  4. 

166.  YIL  JuBiSDiCTiov  FsAimtrLSVTLY  AcavixsB  — 1.  Fieti. 

tioui  Iifaas  and  GoUiuion  of  Parties.  —  See  note  2. 

1 68.  2.  Fraudulent  Statement  of  Cauee  of  Action.  —  See  note  2. 

169.  3.  Fraudnlent  Vie  of  Prooesi.  —  See  notes  2,  3. 
170*  See  note  i. 

171.  Vm.  DiTBSTITirSS   OF   JVBIIDIOTIOV  —  2.  Bfeot  of  Sub- 
leqnent  Eventa  —  See  note  2. 

M(L  305;  Broadis  v.  Broadts,  86   Fed.     Rep.  696.    See  also  Whyte  tr.  Builders' 

Rep.  951.  League,  35  N.  Y.  App.  Div.  480.    But 

IM.    1.  Capen  v.  Leach,  182  Mass.     see  AUdnson  v,  Felder,   78   Miss.  83; 

175;  Freer  v.  Davis,  52  W.  Va.  i.  Goddard  v.  American  Queen,  (Supm.  Ct 

Whar*  the  EqaiUble  Belief  Is  Merely     Spec.  T.)  27  Misc.  (N.  Y.)  482. 
Xsoideiitil  to  the  main  cause  of  action.        To  Avoid  Farther  Litigation,  although 
which  is  legal,  it  is  held  that  a  court     the  relief  originally  sought  may  be  de- 
of    equity    will    not    assume    jurisdic-     nied,  the  court  may  grant  relief  between 

the  parties.    Evans  v.  Kelley,  49  W.  Va. 
i8x. 

166.  a.  Baal  Issues.  ~  Sute  v.  Sav- 
age, 64  Neb.  684,  announcing  the  rule 
that  mere  abstract  questions  of  law  can- 
not be  made  the  subject  of  litigation; 
Van  Horn  v.  Kittitas  County,  iia  Fed. 
Rep.  I. 

lOS.  a.  Ablowich  V.  Green viHe  Nat. 
Bank,  95  Tex.  429;  Bridge  v.  Carter, 
(Tex.  Civ.  App.  1903)  ^^  S.  W.  Rep. 
245 ;  Price  f,  Garvin,  (Tex.  Civ.  App. 
1902)  69  S.  W.  Rep.  985,  holding  that 


tion.  Graeff  v.  Felix,  200  Pa.  St.  137. 
See  also  India  Rubber  Co.  v.  Consoli- 
dated Rubber  Tire  Co.,   117  Fed.  Rep. 

354- 

a.  Kelly  V.  Galbraith,  186  lU.  593; 
Keith  V.  Henkleman,  173  111.  137; 
Whalen  v.  Billings,  104  111.  App.  281 ; 
Atkinson  v.  Felder,  78  Miss.  83;  Moon 
V.  National  Wall  Plaster  Co.,  (Supm. 
Ct.  Spec.  T.)  31  Misc.  (N.  Y.)  631. 

8.  Leflore  County  v.  Allen,  80  Miss. 
298;  American  Press  Assoc,  v.  Brant- 
ingbam,  (Supm.  Ct.  Spec  T.)  37  Misc. 


(N.   Y.)   426,  holding  that  a  court  of    the  plea  after  answer  to  the  merits  is 
equity  having  acquired  jurisdiction  for    too  late. 


one  purpose,  and  having  entertained  an 
interpleader  to  ascertain  the  respective 
rights  of  the  defendants,  will  retain  the 
cause  amd  determine  all  the  rights  in- 
volved; Hanna  v.  Reeves,  22  Wash.  6, 
applying  the  rule  under  an  answer. 

4.  Toledo,  etc.,  R.  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  208  111.  623  [cifing  X2 
Encyc.  of  Pl.  and  Pr.  165] ;  Miller  v, 
St.  Louis,  etc.,  R.  Co.,  162  Mo.  424; 
Crawford  Co.  r.  Hathaway,  61  Neb.  3x7 ; 
Clark  V.  Smith,  90  N.  Y.  App.  Div,  477 ; 
Komder  v.  Kings  County  EI.  R.  Co.,  61 
N.  Y.  App.  Div.  439;  TopUtz  v.  Bauer, 
26  N.  Y.  App.  Div.  125;  Green  v. 
Stewart,  19  N.  Y.  App.  Div.  201 ;  Vin- 
cent V,  Moriarty,  31  N.  Y.  App.  Div. 
484 ;  National  Tube  Co.  v.  Eastern  Tube 
Co.,  23  Ohio  Cir.  Ct.  468 ;  Denny  v.  Mc- 
Cowtt,  34  Oregon  47 ;  Stemmer  v,  Scot- 
tish Ins.  Co.,  33  Oregon  65 ;  Robinson  v. 
Brooks,  31  Wash.  60 ;  Kesslcr  v.  Ensley 
Land  Co.,  123  Fed.  Rep.  546  (applying 
the  rule  upon  sustaining  a  demurrer  to 
the  bill) ;  Alger  r.  Anderson,  92  Fed. 


169.  2.  Emmons  v.  Lexington,  etc^ 
County  Min.  Co.,  112  Ky.  91,  holding 
that  where  the  question  of  venue  is  not 
personal  to  the  defendant,  and  jurisdic- 
tion depends  upon  the  res,  any  one  hav- 
ing an  interest  in  the  res  may  set  up 
collusion  between  the  plaintiff  and  the 
defendant  in  bringing  the  action  in  a 
particular  county. 

Detarmination  on  Trial  — The  court 
may  refuse  to  try  in  advance  the  ques- 
tion of  jurisdiction  raised  by  a  plea  that 
the  amount  in  controversy  has  been 
fraudulently  laid,  as  evidence  in  the  sub- 
ject can  be  adduced  on  the  trial.  Wat- 
son V.  Williamson,  (Tex.  Qt.  App. 
1903)  76  S.  W.  Rep.  793- 

3.  Olean  St.  R.  Co.  v.  Fainnonnt 
Constr.  Co.,  55  N.  Y.  App.  Div.  29a. 

Defense  in  Answer.  —  Diffenderffer  v. 
Rowden,  83  Mo.  App.  268. 

1 70.  1.  Gregory  v.  Howell,  1 18  Iowa 

171.  8.  U.  S.  V.  Eisenbeis,  \\^  Fed. 
Rep.   190,  50  C.  C.  A.   179   \c%ting  12 
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179.  See  note  i. 

4.  DiTifion  of  County.  —  See  note  3. 

17S.  £8L  Oehebal  Evls  of  I^bssuxptzons  as  to  Jvbudigtiov 
—  1.  Courts  of  General  Jurisdiction  —  a.  Statement  of  Rule.  — 
See  notes  i,  2. 

175.  b.  Restriction  to  Silent  Record.  —  See  notes  1,  2. 

176.  See  note  i. 

c.  Courts  of  General  Jurisdiction  Exercising 
Special  Power.  —  See  note  2. 


Encyc.  of   Pl.  and  Ps.   171];    In  re 
Chetwood,  165  U.  S.  443. 


Kentucky.  —  Sorrell  v.  Samuels,  (Ky. 
1899)  49  S.  W.  Rep.  762;  Berry  v,  Foa- 


diAiige  of  Conditions.  —  Where  the  de-  ter,  58  S.  W.  Rep.  709,  22  Ky.  L.  Rep. 

fendant  disenables   himself,   pending  a  745. 

bill  in  equity,  to  comply  with  an  order        Missouri.  —  Meddis    v.    Kenney,    176 

for  the  specific  relief  sought,  the  court  Mo.  200;  Talbot  v.  Roe,  171  Mo.  42  k 


will  retain  jurisdiction  and  grant  such 
relief  as  the  changed  conditions  seem 
to  demand.  Bigelow  v,  Washburn,  98 
Wis.  S53. 

17lJ«    1,  Lofton  V.  Collins,   1x7  Ga. 
434- 


Oregan.  —  Rutentc  v.  Hamakar,  40 
Oregon  444. 

Tennessee,  —  Reinhardt  v.  Nealts,  loi 
Tenn.  173;  Crocker  v,  Balch,  104 
Tenn.  6. 

Texas.  —  liams  r.  Root,  22  Tex.  Civ. 


Improper  Traasfir  of  Cause.  —  Where  App.  413;  Hines  v.  Givens,  (Tex.  Civ. 
a  court  having  no  power  to  transfer  a  App.  1902)  68  S.  W.  Rep.  295;  Bar- 
cause  to  another  court  improperly  at-  rett  v.  Eastham,  28  .Tex.  Qv.  App. 
tempts  to  exercise  such  power  its  orig-  189. 


inal  jurisdiction  is  not  disturbed.  Ar- 
mour Packing  Co.  v.  Howe,  (Kan.  1904) 
75  Pac.  Rep.  1 014. 

Agreement  of  Parties. —  Ellison  v,  Dun- 
lap>   (Ky.   1904)   78   S.  W.  Rep.    155; 


United  States,  —  Travelers'  Protec- 
tive Assoc.  V.  Gilbert,  10 1  Fed.  Rep.  46, 
41  C.  C.  A.  180 ;  Watson  v.  Bonfiis,  (C 
C.  A.)  116  Fed.  Rep.  157. 

Presumption  of  Notice  —  Jurisdiction  of 


Healey  v.  Eastern  Bldg.,  etc.,  Assoc,  17     Person.  —  Miller  v.  Farmers'  Bank,  (Ky. 


Pa.  Super.  Ct.  385. 


1903)  75  S.  W.  Rep.  218;  Northington 


Settlement  by  Parties.  — Where    the    v,  Reid,  (Ky.  1903)  75  S.  W.  Rep.  206; 


whole  controversy  is  settled  by  and  be- 
tween the  parties  there  is  not  a  com- 
plete loss  of  jurisdiction  so  as  to  pre- 


Holt  County  Bank  v.  Holt  County,  53 
Neb.  827,  where  the  judgment  was  the 
only  part  of  the  record  before  the  court ; 


vent  any  action  by  the  court  disposing     Weeks  v,  McPhail,   128   N.  Car.    130; 


of  the  action,  although  the  court  could 
not  tiy  the  controversy.  Dr.  Shoop 
Family  Medicine  Co.  v.  Schowalter, 
(Wis.  1904)  98  N.  W.  Rep.  940. 

8.  Graham  v.  Kitchen,  (Ky.  1904)  80 
S.  W.  Rep.  464. 

173.  1.  Chapman  v,  Roddick,  41 
Fla.  120;  Figge  V.  Rowlen,  185  111.  234; 
Gulickson    v.    Bodkin,    78    Minn.    33; 


Stoddard   Mfg.   Co.  v.   Mattice,    10   S. 
Dak.  253. 

175.  1.  Sibley  v.  Miller,  3  Indian 
Ter.  688;  Banking  House  v.  Dukes, 
(Neb.  1903)  97  N.  W.  Rep.  80s;  Wat- 
son V.  Bonfiis,  (C.  C.  A.)  116  Fed.  Rep. 

157. 

8.  Stuyvesant  v.  Weil,  41  N.  Y.  App. 
Div.  551 ;  Earnest  v.  Glaser,  (Tex.  Civ. 


Beach  v,  Spokane  Ranch,  etc.,  Co.,  25     App.  1903)  74  S.  W.  Rep.  605. 

Mont.  379;  Hodges  V.  Brice,  (Tex.  Civ.        170.    1.   Feurt   v.   Caster,    174   Mo. 

App.  1903)  74  S.  W.  Rep.  590;  Elton-     289.    See  also  infra,  X.  4.  r.  Domestic 

head  v,  Allen,  119  Fed.  Rep.  126,  55  C.     Judgments  of  Courts  of  General  Juris- 
diction. 

S.  Glos   V.    Woodard,    202    111.    480; 
Green  v.  Equitable  Mut  L.,  etc.,  Assoc., 


C.  A.  671- 

t.  Florida.  —  Finley  v.  Chamberlin, 
(Fla.  1903)  35  So.  Rep.  i. 


Georgia.  —  Stuckey   v.   Watldns,    1x2     115  Iowa  628;  Warren  v.  Union  Bank, 


G^  j68. 


157  N.  Y.  259;  Cordray  v,  Neuhaus,  25 


Indiana.  —  Soules'  v.    Robinson,    158     Tex.  Civ.  App.  247;  In  re  McCormick, 


Ind.  97;  Godfrey  v.  White,  (Ind.  App. 
1904)  69  N.  E.  Rep.  688. 


108  Wis.  234;  Cooper  v.  Newell,  173  U. 
S.  555. 
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17C  S.  Csnts  of  lalierior  JnriidictioiL  —  See  note  3. 

178.  S.  H—diag  Juriiiiirtiiinal  PkcU — Smie  Piatiiirtiinn — Sec 
notes  I,  2. 

179.  X.  tojBcnovB  to  Juxudictiov  —  1.  SffMt  of  Want  of 
Jviadktlni  in  Oeaenl — JaigiMBts  Ateolvtelj  Tcid.  —  See  note  2. 

181.  S.   Otgeetioiis  in  Action  or  Suit  — tf.    Original  Right 
AND  Duty  to  Decide.  — See  note  i. 
18S,  b.  Nature  of  Plea.  —  See  note  i. 


17Cw  S.  Yates  r.  Taylor  Cocmty  Ct, 
47  W.  Va.  376,  quotimg  iz  Excyc  or 
Pl.  axo  Pk.  176.  See  also  ibe  follow- 
ing  cases: 

Alcbmtma.  —  Chamblee  r.  Cole»  128 
Ala.  649. 

llUwiois.  —  QAos  V.  Woodard,  202  IVL 


Kentmcky.  —  Taylor  v.  Moore,  112 
Ky.  330. 

Missouri.  —  Trimble  v.  Elldn,  88  Mo. 
App.  229. 

SebraskOn  —  Kuker  v.  Bemdorff,  63 
Neb.  91. 

Sew  York.  —  Matter  of  Baker,  173 
N.  Y.  149 ;  People  r.  McLaui^ilui,  57  N. 
Y.  App.  DiY.  4S4 :  Matter  of  Law,  56  N. 
Y.  Kfip.  Div.  454;  Sophian  r.  Henig. 
(Supni.  Ct.  App.  T.)  31  Misc.  (X.  Y.) 
759;  GiaUloreiizi  v.  Caggiano,  (Sapm. 
Ct.  App.  T.>  31  Misc.  (N.  Y.)  785; 
Consolidated  Copalqiiiii  Mines  Co.  r. 
Broadway  Realty  Co.,  (Si^nn.  Ct.  App. 
T.)  31  Misc.  (N.  Y.)  783;  Palter  v. 
Dennett  Surpassing  Coffee  Co.,  (Snpm. 
Ct.  App.  T.)  zo  Misc.  (N.  Y.)  768;  Tan- 
nd^anm  v.  NatchtigaU,  (Siqnn.  Ct.  App. 
T.)  S9  Misc.  (N.  Y.)  759- 

North  Dakota.  —  Phelps  v.  McColUun, 
10  N.  Dak.  536. 

ITS.  1.  Ashton  v.  Heydenfddt,  124 
CaL  14 ;  Clark  v.  Nordhoh,  121  CaL  j6  ; 
Delaware  Tp.  v.  Ripley  County,  a6  Ind. 
App.  97;  Bennett  v.  Bennett,  65  Ndx 
432;  Rotenic  v.  Hamakar,  40  Oregon 
444 ;  Trowbridge  v.  Spinning,  23  Wash. 
48 ;  Empire  Coal,  etc,  Co.  v.  Hull  Coal, 
etc  Co.,  51  W.  Va.  474.  But  see 
Wcatherly  v.  Soothem  Co-operative 
Foundry  Ok,  iii  Ga.  826. 

8.  Perlman  v.  Gmm,  (Cbtrnty  Ct.)  41 
Misc.  (N.  Y.)  166;  Rntenic  v.  Hamakar, 
40  Oregon  444;  Willits  v.  Walter,  3a 
Oregon  4"* 

Vn.  t.  Califorma.  —  Eureka  Mer- 
csotile  Co.  V.  California  Ins.  Co.,  130 

CaL  X53* 

Colormdo.  <—  Venncr  v.  Denrvr  Union 
Water  Co.,  is  Colo.  App.  495. 

JlUnois.  —  Desnoyers  Shoe  Co.  r. 
Litchfield  First  Nat.  Bank,  x88  IlL  312. 


Indian  Territory,  —  SiUey  v.  Miller, 
3  Indian  Ter.  688. 

Iowa.  —  Thomily  r.  Prentice,  121 
Iowa  89;  Bccman  v.  Kitzman,  (Iowa 
1904J  99  N.  W.  Rep.  i7». 

Kansas.  —  Ewing  v.  Mallison,  65  Kan. 

484. 

Louisiana. —  Dccmr   v.    Decmr,    105 

La.  481. 

Maine. —  W^inslow  v.  Troy,  97  Me. 
130. 

Michigan.  —  Tromble  v.  Hoffman,  130 
Mich.  676. 

Minnesota.  —  Daxbnry  v.  Dahle,  78 
Minn.  427. 

Missouri.  —  Talbot  v.  Roe,  171  Mow 
4^1 :  Rosenbeiger  v.  Gibson,  165  Mo.  16. 

Sebraska.  —  Fogg  v.  Ellis,  61  Neb. 
829;  Chicago,  etc,  R.  Co.  v.  Hitchcock 
County,  60  Neb.  722 ;  Banking  House  v. 
Dukes,  (Nd>.  1903)  97  N.  W.  Rep.  805 ; 
Cizek  V.  Cizek,  (Nd>.  1904)  99  N.  W. 
Rep.  28. 

.V^v  York.  —  Mullcf  tr.  Nanmann,  8$ 
X.  Y.  App.  Div.  337. 

North  CaroHna.  —  Balk  v.  Harris,  122 
X.  Car.  64. 

Ohio.  —  Bailey  v.  Young.  11  O.  Ox. 
Dec  257,  so  Ohio  Or.  Ct  546b 

Pennsylvania.  —  Cassd  v.  Scibert,  i 
Dauphin  Co.  Rep.  (Pa.)  16. 

South  CaroHna.  —  Beandrot  v.  Mur- 
phy, 53  S.  (^.  118. 

Texas.  —  Green  v.  Robertson,  30  Tex. 
Civ.  .^pp.  236;  Misscmri,  etc,  R.  Co.  r. 
Shenault,  (Tex.  Gv.  App.  1900)  60  S. 
W.  Rep.  55 ;  Moore  v.  Perry,  (Tex.  Crr. 
App.  1900)  56  S.  W.  Rep.  120. 

Utah.  —  In  re  Christiansen,  17  Utah 
412. 

Vermont.  —  Thorp  v.  Porter,  70  Vt. 

S70. 

Wisconsin.  — G'Uanef  v.  Fridce.  104 
Wis.  280. 

Uniud  5fafM.  —  Shddoa  v.  WahMh 
R.  Co.,  105  Fed.  R^  785;  Ritchio  v. 
Sayers,  too  Fed.  Rep.  520. 

181.  1.  Wilson  r.  Amoriean  Palace 
Car  Co.,  (N.  J.  1903)  55  Atl.  Rep.  997. 

189.  1.  Polhemus  v.  Holland  Trust 
Co..  61  N.  J.  Eq.  6S4>  hoIdii«  thst  te 
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1 89*  ATwrmento  —  Certainty.  —  See  note  2. 

183,  c.  Jurisdiction  of  Person  —  Manner  of  Raising 

Objection.  —  See  note  i. 

184.  Demurrer. — 'See  note   I.      See  also  DEMURRERS  AT  COM- 
MON Law  and  under  the  Codes. 

18j|«  WaiTer.  —  See  notes  i,  2. 

Wliere  Otjeetion  li  Founded  npon  PriTllege  of  Defendant.  —  See 
note  3. 

186.  d.   Jurisdiction  of  Subject-matter  —  (i)  Manner 

of  Raising  Objection  Generally.  —  See  notes  2,  3,  5,  6. 

defendant  submits  to  the  jurisdiction  Continuanoe  of  Trial  of  Iienee  on  Plea 
by  answering  on  the  merits  although  he  in  Abatement. —  See  Behrens  Drug  Co. 
attempts  to  reserve  the  objection  to  the     v.  Hamilton,  92  Tex.  284. 


jurisdiction  in  his  answer.  See  also 
Grand  Lodge,  etc.,  v.  Bartes,  64  Neb. 
800.  But  see  Kahn  v.  Southern  BIdg., 
etc.,  Assoc,  115  Ga.  459. 

In  Vebraaka  a  nonresident  may  plead 
to  the  jurisdiction  and  to  the  merits  at 
the  same  time  where  the  defect  of  juris- 
diction does  not  appear  on  the  face  of 
the  proceedings,  and  having  raised  the 
jurisdictional  objection,  which  is  decided 
against  him,  he  may  plead  it  with  de- 
fenses to  the  merits.  StuU  t^^ Powell, 
(N^.  1903)  97  N.  W.  Rep.  249. 

1S9.  S.  Veoenity  of  Bhowinic  Court 
of  Competent  Jnriediotion.  —  Kahn  v. 
Southern  Bldg.,  etc.,  Assoc,  1 1 5  Ga.  459. 

Jurisdiction  of  Person.  —  Wilson  v. 
American  Palace  Car  Co.,  (N.  J.  1903) 
55  Atl.  Rep.  997,  in  support  of  the  first 
paragraph  of  the  original  note. 

193.  1.  Wilson  v,  American  Palace 
Car.  Co.,  (N.  J.  1903)  55  Atl.  Rep.  997, 
announcing  the  defendant's  right  to  file 
euch  a  plea  in  equity  where  the  objec- 
tion does  not  appear  on  the  face  of  the 
bill;  Pilnik  v.  Numizinski,  16  Quebec 
Super.  Ct.  231.  See  also  Ft.  Wayne 
Ins.  Co.  V,  Irwin,  23  Ind.  App.  S3- 

1§4.  1.  Objeotion  Must  Appear  on 
face  of  Pleading.—  Delaware  Tp.  r.  Rip- 
ley County,  26  Ind.  App.  97,  holding  that 
where  the  defect  does  not  so  appear  the 
jurisdiction  is  presumed. 

189.  1.  Ft.  Worth,  etc.,  R.  Co.  v. 
Harlan,  (Tex.  Civ.  App.  1901)  62  S.  W. 
Rep.  971,  holding  that  a  plea  to  the 
jurisdiction  is  waived  by  pleading  to 
the  merits  after  it  is  overruled,  without 
objecting  to  the  ruling  of  the  court 


2.  Porter  v,  Chicago,  176  111.  605; 
Phillips  V,  Adams  Mach.  Co.,  52  La. 
Ann.  442;  McLain  v.  McCollum,  (Tex. 
Civ.  App.  1903)  72  S.  W.  Rep.  1027. 
See  also  Appearances. 

3.  Gretsch  t/.  Maxfield,  (Neb.  1903) 
93  N.  W.  Rep.  934. 

Snffioieney  of  Flea. —  The  plea  should 
negative  the  existence  of  every  state  of 
facts  under  which  the  pleading  and 
scope  of  the  remedies  asked  would 
give  to  the  court  jurisdiction  of  the 
cause.  Pioneer  Sav.,  etc,  Co.  v.  Peck, 
20  Tex.  Civ.  App.  iii.  But  it  need  not 
affirmatively  allege  that  the  defendant 
had  not  submitted  himself  to  the  juris- 
diction of  the  court.  Sites  v.  Lane, 
(Tex.  Civ.  App.   1903)   72   S.  W.  Rep. 

873. 

Burden  of  Proof. —  A  plea  to  the  juris- 
diction based  upon  the  residence  of  the 
defendant  imposed  the  burden  of  proof 
upon  the  defendant.  Gambrill  v. 
Schooley,  95  Md.  260. 

1§6.  2.  Issue  Raised.  —  Upon  a  de- 
murrer for  want  of  jurisdiction  based 
upon  the  amount  claimed  by  the  plain- 
tiff, this  issue  of  law  is  the  only  one 
raised,  and  the  plaintiff  cannot  support 
the  jurisdiction  of  the  court  upon  the 
ground  that  the  title  to  real  estate  was 
involved.    Dangberg  v,  Ruhenstroth,  26 

Nev.  455- 

3.  Hammond  v.  Lcavitt,  181  111.  4^6; 
Windsor  v.  Oeveland,  etc.,  R.  Co.,  105 
111.  App.  46;  Stichtenoth  v.  Central 
Stock,  etc.  Exch.,  99  Fed.  Rep.  i ; 
Blythe  v.  Hinckley,  84  Fed.  Rep.  246. 

After  Terdi*^  and  before  judgment  a 


Flea  Beftwe  Jtastioe  of  Pei»4>e  WaivM  on  motion  to  dismiss  an  action  upon  the 

AimeaL— Ovid    Tp.    v.    Hairc,    (Mich,  ground  that  the  jurisdiction  was  exdu- 

1003)  94  N.  W.  Rep.  1060,  where  euch  sively  in  chancery  cannot  prevail  where 

olea  waa  waived  by  a  plea  of  the  gen-  the  record  does  not  show  want  of  june- 

eral  iaatie.  diction,  as  on  such  motion  nothing  otit- 

Supp.  PI.  &  Pr.— 63  •^ 
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1 87.  (2)  Jurisdictian  of  Court  of  General  Jurisdiction  in  Par- 
ticular Case,  —  See  note  i. 

188.  e.  Motion  to  Set  Aside  Judgment.  —  See  note  2. 

189.  /  Effect  of  Failure  to  Raise  Objection — (i)  Ju^ 

rtsdiction  of  Subject -tnatter.  —  See  note  i. 

190.  A«tiaii  \ff  Court  of  lU  Own  Motion.  —  See  note  1. 

191.  In  Ordor  that  OlQOOtion  May  Be  Taktn  at  Any  TiflM.  —  See  note  I. 


side  of  the  record  can  be  consiaered. 
Arel  V.  Centebar,  73  Vt.  238. 

ISO.  6.  See  Turner  v.  Turner, 
(Tenn.  Ch.  1901)  64  S.  W.  Rep.  392. 

In  Griainal  Caao.  —  A  submission  by 
the  defendant  to  a  police  court  "  of  the 
law  and  facts  as  charged  in  the  war- 
rant "  is  not  equivalent  to  a  plea  of 
guilty;  it  implies  only  a  waiver  of  a 
jury  trial,  and  cannot  have  the  effect  of 
curing:  a  want  of  jurisdiction.  Bailey 
V.  Com.,  64  S.  W.  Rep.  995,  23  Ky.  L. 
Rep.  1223. 

6.  Chicago,  etc.,  R.  Co.  v.  Spencer,  23 
Ind.  App.  605. 

1S7.  1.  Mankin  v.  Pennsylvania 
Co.,  160  Ind.  447 ;  English  v.  Randlt,  29 
Ind.  App.  681. 

Matter  to  Be  Bpecially  Pleaded. —  Peo- 
ple V.  Hall,  169  N.  Y.  184;  Abbott  v. 
State,  42  Tex.  Crim.  8. 

If  the  objection  goes  to  the  jurisdic- 
tion of  the  court  on  account  of  some 
defect  with  regard  to  the  manner  in 
which  the  proceeding  is  transferred 
from  one  court  to  another,  it  must  be 
made  tn  limine.  Palmer  v.  State,  (Tex. 
Crim.  1902)  70  S.  W.  Rep.  206 ;  Bonner 
V.  State,  38  Tex.  Crim.  599. 

Where  Oljeotion  Appears  In  Proof.— 
Where  the  complaint  sets  out  a  cause 
of  action  for  conversion,  but  the  proof 
shows  a  cause  of  action  for  trespass 
upon  real  property  in  another  state,  the 
defendant  is  no^  bound  to  anticipate 
such  proof,  and  the  objection  is  avail- 
able though  not  made  before  trial  or  at 
its  outset.  Sprague  Nat.  Bank  v,  Erie 
R.  Co.,  40  N.  Y.  App.  Div.  69. 

Appeal  from  Court  Without  Jnrisdiotlon. 
—  If  the  court  has  general  jurisdiction 
of  the  subject-matter  it  is  immaterial 
how  the  case  gets  into  the  court,  and 
if  on  appeal  to  it  from  a  court  without 
jurisdiction  the  parties  submit  the  mer- 
its without  objection  its  judgment  is 
binding.  Matter  of  Crawford,  68  Ohio 
St.  58. 

ISA.  9.  At  Bnbtieaneiit  Term.  -*- 
Chamblee  v.  Cole,  T28  Ala.  649.  Con- 
ira,  Vaughn  v.  Tealey,  (Tenn.  Ch.  1899) 


58  S.  W.  Rep.  487,  holding  Hiat  «ven 
if  a  decree  is  void  on  its  face  the  chan- 
cellor cannot  set  it  aside  at  a  subse- 
quent term  without  an  action  brought 
for  that  purpose. 

199.  1.  Demilly  v.  Groarenaod,  aoi 
111.  272,  citing  12  En  CYC.  of  Pl.  akd 
Pa.  188;  Yates  v.  Taylor  County  Ct.,  47 
W.  Va.  376,  quoting  12  Encyc  of  Pl, 
AND  Pr.  i88»  189.  See  also  the  follow- 
ing cases: 

Alabama,  —  Henderson  v.  Hall,  134 
Ala.  455. 

Colorado,  —  Whipple  v.  Stevenson,  25 
Colo.  447;  McKinnon  v.  Hall,  10  Colo. 
App.  291. 

Connecticut.  —  Clark  v.  Mannfactar- 
ers'  Nat.  Bank,  74  Conn.  263. 

District  of  Columbia,  —  Dewey  Hotd 
Co.  V.  U.  S.  Electric  Lighting  Co^  17 
App.  Cas.  (D.  C.)  356. 

F/onV/a.  —  McMillan  v.  WUey,  (Fla. 
1903)  33  So.  Rep.  993. 

Illinois,  —  Friedman  v,  Podolakt,  185 
III.  587 ;  Windsor  v.  Qeveland»  etc.,  R. 
Co.,  X05  111.  App.  46. 

/owa.  —  Porter  v.  Welsh,  117  Iowa 
144. 

Kentucky.  —  Davidson  v.  Johnson, 
113  Ky.  202. 

O^i'o.  —  Strauss  tr,  Jacobs,  10  Ohio 
Dec.  132,  7  Ohio  N.  P.  as8. 

Tennessee,  —  Baker  v.  MitdieQ,  105 
Tenn.  610. 

Utah.  —  State    v,   Morrey,    23    Utah 

^73. 

f^^rmofil.  —  Kelley  v.  Moretown,  71 
Vt.  341. 

IVest  Virginia.  —  Freer  v.  Davis,  52 
W.  Va.  I. 

Compare  Reed  v.  Equitable  Tntat  Co., 
X15  Ga.  780. 

190.  1.  Burgess  v.  Bwgees,  71  N. 
H.  293. 

191.  1.  Van  Vieet  v.  De  Witt  aoo 
111.  i53f  where  the  objection  was  waived 
by  answering  to  the  merits  after  de- 
murrer to  the  bill  for  mulHfariouenees 
was  overruled:  Weaver  v.  Toney,  loy 
Ky.  4T9:  Aloirn  v.  Goodaean,  (Kdbi 
190?)  91  N-  W.  Rep.  530. 
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191.  (2)  Jurisdiction  of  Person.  —  See  note  2. 
IIMI.  g.  Chancery  Jurisdiction  — (i)  Equity  upon  Face  of 
Bill —  OI^MtioBi.  —  See  note  2. 
WaiT«.  —  See  note  3. 
19ff.  See  note  2. 
lOO.  See  note  i. 

3.  Collateral  Impeachment  of  Judgments — a.  General 
Rule  Against.  —  See  note  5. 


1M«  e.  Adamsld  v.  Wieczorek,  93 
111.  App.  357;  Huber  v,  Ehlers,  76  N. 
Y.  App.  Div.  602;  Gulf,  etc.,  R.  Co.  v, 
Foster,  (Tex.  Civ.  App.  1898)  44  S.  W. 
Rep.  198. 

EiEMt  of  Annrwring  OTtr. —  See,  to 
the  first  paragraph  of  the  original  note, 
Lytle  V.  M'Cune,  20  Pa.  Super.  Ct.  594, 
where  by  answering  over  without  ex- 
cepting an  objection  to  the  service  was 
held  to  be  waived. 

Where  the  issue  made  by  a  traverse 
of  a  plea  to  the  jurisdiction  founded 
upon  the  residence  of  the  defendant  is 
tried  by  a  jury  and  judgment  of  re- 
spondeat  ouster  is  entered  against  the 
defendant  on  the  verdict  of  the  jury, 
after  which  he  files  the  general  issue 
and  goes  to  trial  on  the  merits,  no  in- 
dependent appeal  is  necessary  from  the 
judgment  of  respondeat  ouster,  and  all 
errors  in  rulings  in  either  trial  are  open 
upon  the  appeal  from  the  final  judg- 
ment.   Gambrill  v.  Schooley,  95  Md.  260. 

194.  e.  Williams  v.  Fowler,  201 
Pa.  St.  336. 

S.  Internal  Imp.  Fund  v.  Gleason,  39 
Fla.  771 ;  Toledo,  etc.,  R.  Co.  v,  St. 
Louis,  etc.,  R.  Co.,  208  111.  623;  Kauf- 
man V.  Wiener,  169  111.  596. 

1M.  e.  See  Gleason,  etc.,  Mfg.  Co. 
V.  Hoffman,  x68  111.  25,  holding  that  by 
answering  after  a  general  demurrer  to 
tiie  bill  is  overruled  the  right  to  assign 
error  in  overruling  the  demurrer  is 
waived. 

IM.  1-  Whalen  v.  Billings,  104  111. 
App.  281 :  Killgore  v.  Carmichael,  42 
Oregon  6t8;  Richmond  v.' Bennett,  205 
Pa.  St.  470 :  Peoples*  Nat  Bank  v,  Loef- 
fert,  184  Pa.  St.  164;  Margarge,  etc., 
Co.  V,  Ziegler,  9  Pa.  Super.  Ct.  438; 
Altoona  Electrical  Engineering,  etc.,  Co. 
V.  Kittanning,  etc.,  R.  Co.,  126  Fed.  Rep. 

559. 

Law  KoH  Sanity  in  One  Court. — Where 
the  common-law  jurisdiction  and  equity 
powers  are  vested  in  the  same  court 
tinder  the  code,  when  that  court  is  In- 
cised by  either  ati  action  at  law  or  a 


suit  in  equity  it  has  jurisdiction  to  act, 
and  its  judgment  cannot  be  assailed  on 
the  ground  that  an  issue  triable  by  the 
court  was  tried  to  the  court,  in  the 
absence  of  timely  objection.  Bannard 
V.  Duncan,  65  Neb.  179 ;  Lyon  v,  Gom- 
bert,  63  Neb.  630.  See  also  under  the 
federal  system  Beyer  v.  Le  Fevre,  z86 
U.  S.  114. 

6.  Alabama.  —  Craft  v.  Simon,  118 
Ala.  62s. 

California. '^Cnntv,  Curomings,  137 
Cal.  201 ;  People  v.  Ferris  Irrigation 
Dist,  132  Cal.  289;  Galvin  v.  Palmer, 
134  Cal.  426;  Wood  V,  Jordan,  125  Cal. 
261. 

Colorado.  —  Harter  v.  Shull,  17  Colo. 
App.  162. 

Indiana.  —  Judd  v.  Gray,  156  Ind. 
278;  Oster  V.  Broe,  (Ind.  1902)  64  N. 
£.  Rep.  918;  Jarrdl  v.  Bmbaker,  150 
Ind.  260. 

Kentucky.  —  Myers  v.  Pedigo,  (Ky. 
X903)  72  S.  W.  Rep.  734;  Columbia 
Bank  v.  Taylor  County,  1x2  Ky.  .243. 

Louisiana.  —  Vicksburg,  etc,  R.  Co. 
V.  Tibbs,  (La.  1904)  36  So.  Rep.  223. 

Michigan.  —  Cx>veney  v.  Phiacator, 
(Mich.  X903)  93  N.  W.  Rep.  619* 

Minnesota.  ^' HaXi  v.  Sauntrj,  7s 
Minn.  420. 

Missouri.  —  Johnson  v.  Stebbina- 
Thompson  Realty  Co.,  167  Mo.  325* 
In  re  Judy,  166  Mo.  X3;  Maxwell  v. 
Quimby,  90  Mo.  App.  469;  Wilson  v. 
Coleman,  88  Mo.  App.  564;  Stewart  v. 
Miles,  (Mo.  App.  1904)  79  S.  W.  Rep. 
988;  In  re  Davison,  xoo  Mo.  App. 
263. 

Nebraska.  —  Miles  v.  Ballantine, 
(Neb.  1903)  93  N.  W.  Rep.  708. 

New  York.  —  Becker  v.  Studeman,  86 
N.  Y.  App.  Div.  94 ;  Lesater  v.  Lawjrers* 
Surety  Co.,  50  N.  Y.  App.  Div.  i8x. 

OAto.  *-Gaw  V.  Glassborb  Novelty 
Glass  Co.,  IX  Ohio  Cir.  Dec.  3^,  20  Ohio 
Cir.  Ct.  416. 

Pennsylvania.  —  Plains  Tp.'8  Appeal, 
206  Pa.  St.  556;  Danberman  v.  Halo, 
X96  Pa.  St.  435. 
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198«  b.  Errors  of  Judgment  or  Irregularity.  —  See 
note  I. 

Tftm^utt.  —  Doman      v.      Benham     Ky.  L.  Rep.  745;  Bell  County  v.  Foley, 


Furniture  Co.,  102  Tenn.  303. 

Texas,  —  Maddox  v.  Summerlin,  92 
Tex.  483 ;  Flynn  v,  Hancock,  (Tex.  Civ. 
App.  1904)  80  S.  W.  Rep.  245;  Carson 
V.  Taylor,  19  Tex.  Civ.  App.  177;  Gon- 
sales  V,  Batts,  20  Tex.  Civ.  App.  421 ; 
Barrett  v.  Eastham,  28  Tex.  Civ.  App. 
189. 

i^ermont,  —  Corey  v.  Morrill,  71  Vt. 

51. 

United  States,  —  U.  S.  v.  Eisenbeia, 
112  Fed.  Rep.  190,  50  C.  C.  A.  179,  as 
to  the  effect  in  the  federal  court  of  a 
judgment  in  the  state  court;  American 
Nat  Bank  v,  Supplee,  115  Fed.  Rep. 
657,  52  C.  C.  A.  293 ;  Helena  v.  U.  S., 
104  Fed.  Rep.  113,  43  C.  C.  A.  429. 

198.  1.  Figge  V.  Rowlen,  185  lU. 
234>  quoting  with  approval  12  Encyc. 
OF  Pl.  a  no  Pk.  197.  See  also  the  fol- 
lowing cases: 

Alabama.  —  White  v.  Simpson,  124 
Ala.  238;  Friedman  v.  Shamblin,  117 
Ala.  454* 

Arkansas.  —  Bonner  v.  Gorman,  71 
Ark.  480. 

California.  —  Johnson  v.  Friant,  140 
Cal.  260;  Stambach  v.  Emerson,  139 
Cal.  282. 

Colorado.  —  People  v.  McKelvey, 
(Colo.  App.  1903)  74  Pac.  Rep.  533; 
Steinhauer  v.  Colmar,  1 1  Colo.  App.  494. 

Georgia.  —  Milner  v.  Neel,  114  Ga. 
118;  Griffin  V.  Smyly,  105  Ga.  475. 

Illinois.  —  Rich  v.  Chicago,  187  111. 
396;  Hammond  v.  Leavitt,  181  111.  416; 
Brown  v.  Schintz,  109  111.  App.  598; 
Bermudez  Asphalt  Paving  Co.  v.  Gib- 
son, 106  111.  App.  6. 

Indiana.  —  Maynard  v.  Waidlich,  156 
Ind.  562;  Watkins  v.  Lewis,  153  Ind. 
648;  Spencer  v.  Spencer,  31  Ind.  App. 
321;  Bruce  v.  Osgood,  154  Ind.  375; 
Cunningham  v.  Tuley,  154  Ind.  270. 

Iowa.  —  Tod  V.  Crisman,  (Iowa  1904) 
99  N.  W.  Rep.  686 ;  Ruppin  v.  McLach- 
lan,  122  Iowa  343;  American  Trading, 
etc.,  Co.  V.  (jottstein,  (Iowa  1904)  98 
N.  W.  Rep.  770. 

Kansas.  —  In  re  Justus,  65  Kan.  547 ; 
Gevenger  v.  Figley,  (Kan.  1904)  75  Pac. 
Rep.  looi ;  Manley  v.  Park,  62  Kan.  553. 

Kentucky.  —  Myers  v.  Pedigo,  (Ky. 
1903)  72  S.  W.  Rep.  734 ;  Jacob  v.  Hill, 
III  Ky.  926;  McNew  v.  Martin,  60 
S.  W.  Rep.  4»».  22  Ky.  L.  Rep.  1275; 
Berry  v.  Foster.  58  S.  W.  Rep.  709,  »2 


64  S.  W.  Rep.  433,  23  Ky.  L.  Rep.  835 : 
Bitzer  v,  Mercke,  iii  Ky.  299;  Sorrell 
V.  Samuels,  (Ky.  1899)  49  S.  W.  Rep. 
762;  Cumberland  Bank  v.  Simpson. 
(Ky.  1903)  77  S.  W.  Rep.  695;  Colum- 
bia Bank  v.  Taylor  County,  112  Ky.  243. 

Louisiana.  —  Equitable  Securities  (jO. 
V.  Block,  51  La.  Ann.  478;  Weil  v. 
Schwartz,  51  La.  Ann.  1547. 

Maine.  —  Toothaker  v.  Grttr,  92  Me. 

546. 

Michigan.  —  Reynolds  v.  Reynolds, 
115  Mich.  378;  Griffin  v.  McGavin,  117 
Mich.  372. 

Minnesota.  —  West  Duluth  Land  Co. 
V.  Bradley,  75  Minn.  275. 

Missouri,  —  Talbot  v.  Roe,  171  Mo. 
421 ;  Bedford  v.  Sykes,  168  Mo.  8 ;  Reed 
V.  Nicholson,  158  Mo.  624;  State  v. 
Brandhorst,  156  Mo.  457;  Shea  v.  Shea, 
154  Mo.  599;  State  v.  \;ear,  145  Mo. 
162;  State  V.  McKee,  150  Mo.  233; 
Kelly  V.  (jebhart,  (Mo.  1904)  79  S.  W. 
Rep.  427;  McKenzie  v.  Donnell,  151 
Mo.  431 ;  State  v.  Shipman,  87  Mo.  App. 
569. 

Montana.  —  Burke  v.  Inter-State  Sav., 
etc.,  Assoc,  25  Mont.  315. 

Nebraska.  —  Bokhoof  v.  Stewart, 
(Neb.  1902)  89  N.  W.  Rep.  759;  Too- 
good  V.  Russell,  (Neb.  1902)  91  N.  W. 
Rep.  249;  Muchmore  v.  Guest,  (Neb. 
1 901)  96  N.  W.  Rep.  194;  Horton  r. 
Simon,  (Neb.  1903)  97  N.  W.  Rep.  604; 
Banking  House  v.  Dukes,  (Neb.  1903) 
97  N.  W.  Rep.  805 ;  Logan  County  v. 
Camahan,  (Neb.  1903)  95  N.  W.  Rep. 
812;  Alter  V.  State,  62  Neb.  239;  Dry- 
den  V.  Parrotte,  61  Neb.  339;  Fraaman 
V.  Fraaman,  64  Neb.  472. 

New  York.  —  Mott  v.  Ft  €xiward 
Water  Works  Co.,  79  N.  Y.  App.  Div. 
179;  Livingston  v.  Livingston,  56  N.  Y. 
App.  Div.  484 ; .  Brown  v.  Beckmann,  $3 
N.  Y.  App.  Div.  257;  Bensen  v.  Bfan- 
hattan  R.  Co.,  14  N.  Y.  App.  Div.  44a, 
aMrmed  in  164  N.  Y.  559;  Sutherland 
V.  St.  Lawrence  County,  (Supm.  Ct.  Tr. 
T.)  42  Misc.  (N.  Y.)  38 ;  Stuyvesant  r. 
Weil,  (Supm.  Ct  Spec  T.)  26  Misc.  (N. 
Y.)  445. 

North  Dakota.  —  Nichols,  etc,  Co.  v. 
Paulson,  10  N.  Dak.  440. 

Ohio.  —  Geveland  Co-operative  Stove 
Co.  V.  Mehling,  11  Ohio  Cir.  Dec  400, 
21  Ohio  Cir.  Ct  60. 

Oregon.  —  Altman  v.  School  Dist.,  3$ 


QOA 


Vol.  XII. 


JURISDICTION. 


MN>-9«4 


900.  See  note  i. 

JMI*  BTirj  PmumptieB  Ii  in  Fftvor  «f  Bignlarity.  —  See  note  I. 

c.  Courts^  of  Limited  and  Inferior  Jurisdiction. 

—  See  note  2. 
909.  See  notes  i,  2. 

d.  Exception  in  Favor  of  Strangers.  —  See  note  3. 
904.  4.  ConclnsiYeneaB  of  Presumption  of  Juriadiotion — a.  In 

General.  — See  note  2. 


Oregon  85 ;  Colfax  Bank  v.  Richardson, 
34  Oregon  519. 
South  Dakota,  —  Green  v.  Sabin,   12 


Idaho. —  McCormick  v,  Friedman,  7 
Idaho  6tt6. 
Illinois.  —  Hereford    r.    People,    197 


S.  Dak.  496;  Mach  v.  Blanchard,  15  S.     111.  222;  Thompson  v.  People,  207  111. 
Dak.  432. 

Tennessee.  —  Vaughn  v.  Tealey, 
(Tenn.  Ch.  1899)  58  S.  W.  Rep.  487; 
Wilson  V.  Schaefer,  107  'lenn.  300. 


334. 

Kentucky. — Jones  v.  Patterson,  (Ky. 
1902)  66  S.  W.  Rep.  377. 

Texas,  —  Hines  v.  Givens,  (Tex.  Civ. 


Texas.  —  Johnson  v.  State,  39  Tex.  App.  1902)  68  S.  W.  Rep.  295;  Woolley 
Crim.  625,  applying  the  rule  to  a  judg-  v.  Sullivan,  92  Tex.  28;  Houston,  etc., 
ment  of  conviction  rendered  on  a  plea  R.  Co.  v.  De  Berry,  (Tex.  Civ.  App. 
of  guilty;  Bludworth  v.  Poole,  21  Tex.  1904)  78  S.  W.  Rep.  736;  Floyd  v.  Wat- 
Civ.  App.  551 ;  Thorp  v.  Gordon,  (Tex.  kins,  (Tex.  Civ.  App.  1903)  79  S.  W. 
Civ.  App.    1897)    43   S.   W.  Rep.   323 ;  Rep.  612. 


Hill  V.  Grant,  (Tex.  Civ.  App.  1898)  44 
S.  W.  Rep.  1016;  Rowlett  v.  William- 
son, 18  Tex.  Civ.  App.  28. 

Virginia.  —  Robinett  v.  Mitchell,  10 1 
Va.  762. 

IVashington.  —  Rohrer  v.  Snyder,  29 


United  States.  —  Mootry  v.  Grajrson, 
104  Fed.  Rep.  613,  44  C.  C.  A.  83 ;  Bump 
V.  Butler  County,  93  Fed.  Rep.  290;  El- 
tonhead  v.  Allen,  119  Fed.  Rep.  ia6,  55 
C.  C.  4k.  671. 

8.  Yates  v.  Taylor  Cx>unty  Ct.,  47  W. 


Wash.  199;  Kizer  v.  Caufield,  17  Wash.  Va.  376  Iquoting  12  Encyc.  op  Pl.  and 

417.  pR.  201]  ;  Bensen  v.  Manhattan  R.  Co., 

IVest  Virginia.  —  Miller  v.  White,  46  14  N.  Y.  App.  Div.  442,  aMrmed  in  164 

W.  Va.  67 ;  Braddock  First  Nat  Bank  N.  Y.  559. 


V.  Hyer,  46  W.  Va.  13. 


903.    1.  Yates  v.  Taylor  County  Ct.. 


fVyoming.  —  Miskimmins  v.  Shaver,  8     47  W.  Va.  376,  quoting  12  Encyc.  of 


Wyo.  393. 

United  States.  —  Wood  v.  Mobile,  107 


Pl.  and  Pr.  201,  202. 
2.  Friedman   v.    Shamblin,    117   Ala. 


Fed.  Rep.  846,  47  C.  C.  A.  9,  applying  454;  Hiatt  v.  Darlington,  152  Ind.  570; 
the  rule  in  the  federal  courts  to  judg-  Kuker  v.  Beindorff,  63  Neb.  91 ;  Matter 
ments  of  state  courts;  Groton   Bridge,     of  Baker,  173  N.  Y.  249. 


etc.,  Co.  V.  Qark  Pressed  Brick  Co.,  126 
Fed.  Rep.  552. 


S.  Newton  v.  Auditor-(>en.,  131  Mich. 
547;     Sharp  V.   Stalker,  63   N.  J.   Eq. 


See  also  supra,  I.  3.  Distinction  Be-     596;  Minzesheimer  v.  Doolittle,  60  N. 
tween  Error  of  Judgment  and  Want  of     J.  Eq.  394;  Bonner  v.  Ogilvie,  24  Tex. 


Jurisdiction. 
300.     1.  Peninsular    Sav.   Bank    v. 


Civ.  App.  237;  (Hiandler  v.  Thompson, 
120  Fed.  Rep.  940,  57  C.  C.  A.  230,  as 


Ward,  118  Mich.  87;  Bracken  v.  Milner,     to  the  right  of  a  stranger  to  the  judg- 
99  Mo.  App.  187 ;  Ayres  v.  Duggan,  57     ment  to  attack  it  as  procured  through 


Neb.  750 ;  Cody  v.  Cody,  98  Wis.  445. 
Test  —  Void  or  Voidable  Proceodinr:^.  — 


the  collusion  of  the  parties. 
Attack  on  Jurisdiction.  —  The  question 


Holland  v.  Laconia  Bldg.,  etc.,  Assoc,     of  jurisdiction  to  entertain  an  original 


68  N.  H.  480. 


bill  cannot  be  raised  by  any  one  not  a 


301.  1.  Yates  v.  Taylor  County  Ct.,  party  to  it  upon  a  collateral  proceeding 
47  W.  Va.  Z7^*  quoting  12  Encyc.  op  to  punish  for  contempt  for  violating  the 
Pl.  and  Pr.  201.     See  also  the  follow-     injunction.    Ex  p.   Richards,   117   Fed 


ing  cases : 

Alabama.  —  White  v.  Simpson,  124 
Ala.  238. 

California.  —  Galvin  v.  Palmer,  134 
Cal.  426. 


Rep.  658 ;  W.  B.  Conkey  Co.  v.  Russell, 
III  Fed.  Rep.  417;  In  re  Lennon,  166 
U.  S.  548. 

S04.     9,.   Nonresidents. —  In  support 
of  the   first  paragraph  of  the  original 
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9ft4.  b.  Inferior  Courts.  —  See  note  3, 
^••.  c.  Domestic  Judgments  of  Courts  of  General 
Jurisdiction.  —See  note  i. 
997»  See  note  i. 
908,  See  note  i . 

In  Vtw  TtriK.  —  See  note  i. 


note,  see  Eureka  Mercantile  Co.  v.  Call-  W.  Rep.  48,  dUrmed  94  Tex.  107 ;  Hoar- 

*fomia  Ins.  Co.,  130  Cal.  153.  land  v.  Hoagland,  19  Uuh  103. 

AMrmativt    Showing    of    Record, —  flUaiioa  of  Beoord.  —  The  record  of  a 

Where  the  judgment  is  not  personal  the  court  of  general  jurisdiction  cannot  be 

recital  that  the  defendant  was  cited  or  impeached  by  evidence  aliunde  of  the 

notified  is  entitled  to  the  same  presump-  want  of  jurisdiction  where  it  does  not 

tion  of  verity  as  a  recital  of  jurisdiction  show    such   defect   or    is   silent   as  to 

of  the  person.    Galloway  v.  State  Nat.  jurisdictional  recitals. 

Bank,  (Tex.  Civ.  App.  1900)  56  S.  W.  Alabama,  —  White   v.    Simpson,    124 

Rep.  a36.     See  also  liams  v.  Root,  22  Ala.  238. 

Tex.  Qv.  App.  413,  holding  that  where  Ca/f/omia.  —  Bennett  v.  Wilson,  133 

the  veoord  sImmm  amice  h|r  pdbUcatioii,  CaL  379. 

but  does  not  show  that  the  defendant  is  Florida,  —  Finley  v,  Chamberlin,  (Fla. 

a   nonresident,   it   will   be  conclusively  1903)  35  So.  Rep.  1. 

presumed  that  he  was  a  resident,  to  up-  Indiana,  —  Boyer   v.    Robertson,    149 

hold  a  personal  judgment.  Ind.  74 ;  Souies  v.  Robinson,   158  Ind. 

9M«    S.  Ividsnot  in  Support  of  Becoid.  97;  Godfrey  v.  White,  (Ind.  App.  1904) 

—  Evidence  aliunde  may  be  produced  to  69  N.  x^  Rep.  688. 

supply    jurisdictional    defects    in    the  Kansas,  —  National  Bank  of  America 

record.     Beaudrias    v,    Hogan,    23    N.  v.  Home  Security  Co.,  6$  Kan.  642. 

Y.    App.    Div.    83;  Breen    v.    Henry,  Kentucky,  —  Berry   v,    Foster,   $%   S. 

(Supm.  Ct.  Spec.  T.)  34  Misc.  (N.  Y.)  W.  Rep.  709,  22  Ky.  L.  Rep.  745. 

232.  Minnesota,  —  Hadley    9.    Bourdeaux, 


1.   Figge  V.   Rowlen,   185    111.  90  Minn.  177;  Guickson  v.  Bodkin,  78 

234;  Ward  V,  White,  66  111.  App.  155;  Minn.  33. 

Nevatt  V,  Springfield  Normal  School,  79  Montana,  —  Haupt  v,   Simingtoo,    27 

Mo.  App.  198;  Mills  V,  Terry,  22  Tex.  Mont.  480. 

Civ.  App.  277;  Bums  v.  Barker,  31  Tex.  Nebraska,  —  Banking  House  v.  Dukes, 

Civ.  App.  82;  Irion  v.  Bexar  County,  26  (Neb.  1903)  97  N.  W.  Rep.  805. 

Tex.    Civ.    App.    ^27 ;    Noerdlinger    v,  Tennessee,  —  Reinhardt  v,  Nealiai,  loi 

Huff,  31  Wash.  360;  Peyton  v,  Peyton,  Tenn.  173. 

28  Wash.   278 ;  Kalb  v,  German   Sav.,  Texas,  —  Gilbough  v.  Stahi  Bldg  Co., 

etc.,  Soc.,  25  Wash.  349;  Kizer  v,  Cau-  91.  Tex.  621;  Greenway  v,  De  Young, 

fidd,  17  Wash.  417.    See  also  Lancaster  (Tex.  Civ.  App.  1904)   79  S.  W.  Rep. 

V,  Snow,  184  111.  S34*  ^03. 


MT.    1.  Figge  V,  Rowlen,   185   UL  South   Carolina,  —  Sanders  v. 

.234.  56   S.  Car.   i;  Reese  v.  Meetze,  s>   S. 

When  the  Baoord  Bedtes  the  Character  Car.  333. 

•f  tha  Kotlce  this  will  control  the  recital  South  Dakota,  —  Steams  v,   Wright, 

that  the  parties  were  cited  or  served.  13  S.  Dak.  544. 

Feurt  V,  Caster,  174  Mo.  289;  Harris  v.  .  909.    1.  Hoes  v.  New  York,  etc,  R. 

Sargeant,  37   Oregon  41 ;  Greenway  v,  Co.,  173  N.  \,  435;  Mott  v.  Ft.  Edward 

De  Young,  (Tex.  Civ.  App.  1904)  79  S.  Water  Works  Co.,  79  N.  Y.  App.  Div. 

W.  Rep.  603.  i79i  holding  that  the  recitals  are  pnwta 

908.    1.  Day  v,  Goodwin,  104  Iowa  facie  sufficient  evidence  of  jurisdiction. 

374 :  Co\t  V,  Potter,  (Mich.  1904)  97  N.  See  also  Crerman  Nat.  Bank  v,  Kantter, 

W.  Rep.  774;  Miller  V.  Smith,  115  Mich.  55  Neb.  103;  Eayrs  v.  Nason,  54  Neb. 

427 ;  Reed  v,  Nicholson,   158  Mo.  624  143,  as  to  the  right  of  a  party  who  never 

(holding  that  a  collateral  attack  must  appeared  in  the  action  and  had  no  legal 

be  made  on  the  record  and  that  an  ex-  notice,  to  attack  the  record  collaterally, 

hibit  filed  with  tae  pleading  is  not  a  part  Defense  as  Direet  Attack.  —  See  also  in 

of  the  record  for  such  purpose) ;  Cooper  Minnesota  Vaule  v.   Miller,   69   Minn. 

V,  Mayfield»  (Tex.  Civ.  App.  1900)  57  S.  440. 
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911.  d.  Finding  of  Jurisdictional  Facts.  —  See  note  2. 

913«  Otwti  of  lateiw  w  UalMd  JwiidietioB.  —  See  notes  i,  2. 
914«  Ooaftufoa  of  Attth«ritiw.  —  See  note  2. 

91^0.  €.  On  Direct  Attack  —  niflmnt  buIm  of  PmumptiML  — 
See  notes  i,  2,  3. 

910.  5.  JodgsiMitt  of  Bister  States  and  Foreign  Judgments  — a. 
Impeachment  for  Want  of  Jurisdiction.  —  See  note  4. 

91 7»  See  notes  i,  2. 

Stttlsd  Biit.  —  See  note  4. 

A  Cross-complaint  is  in  the  nature  of  Mo.  App.   i ;     Haupt  v,  Simiagton,  a7 

an  original  action  and  it  a  direct  attack.  Mont.  480. 

Northwestern,  etc.,  Hypotheek  Bank  v.  A  Yiading  of  Jnrisdiotion,  as  a  finding 

Ridpath,  29  Wash.  687.  that  the  defendant  had  been  duly  served, 

Sll.    8.  National  Exchange  Bank  v,  etc.,  will  be  presumed  to  be  correct  un- 

Wiley*  (Neb.  1902)  9a  N.  W.  Rep.  58a  less   other   parts   of   the    record   show 

{quoting  12  Encyc.  op  Pl.  and  Fa.  211,  otherwise.    Travelers'  Protective  Assoc 

but  holding  that  the   rule  stated  does  v.  Gilbert,  10 1  Fed.  Rep.  46,  41  C.  C.  A. 

not  apply  to  the  case  of  a  judgment  of  180;  Nehawka  Bank  v.  IngersoU,  (Neb. 

a  sister  state  to  prevent  an  attack  there-  1902)  89  N.  W.  Rep.  618. 

on  for  want  of  jurisdiction,  but  applies,  316.    4.  Qark  v.  Ogilvie,   iii    Ky. 

so  far  as  personal  actions  are  concerned,  181 ;     Boyle    v.    Musser-Sauntry    Land, 

only  to  cases  where  the  parties  are  in  etc.,  Co.,  88  Minn.  456;  Commonwealth 

court  and  the  jurisdiction  depends  on  Mut.  F.  Ins.  Co.  v.  Hayden,  61  Neb.  454; 

some  fact  litigated  in  the  action) ;  Hiatt  Tompkins   v.   Blakey,   70    N.    H.    584 ; 

V,  Darlington,   152  Ind.  570;  Cunning-  Plant  v.  Harrison,  (Supm.  Ct  Spec.  T.) 

ham  V.  Tuley,  154  Ind.  270;  Ewing  v.  36  Misc.  (N.  Y.)  649;  Matter  of  Nor- 

MaUison,    65    Kan.    484    (holding   that  ton,   (Surrogate  Ct.)  32  Misc.  (N.  Y.) 

where  the  finding  is  of  some  collateral  224;     Dormitzer  v,  Cierman  Sav.,  etc^ 

fact  which  can  be  decided  without  going  Soc,  23  Wash.  132. 

into  the  case  on  its  merits  the  jurisdic>  Impeachment    by  Betum.  —  A  recital 

ticm    may    be    questioned    collaterally,  of  service  of  process,  in  the  judgment, 

bat  where  the  question  of  jurisdiction  is  is  impeached  by  the  return  of  the  officer 

involved  in  the  merits  of  the  suit  it  is  showing  that  jurisdiction  of  the  person 

otherwise)  ;  Moor  v.  Moor,   (Tex.  Civ.  was  not  acquired.     Hinton  v.  Penn  Mut. 

ixpp.  1901)  63  S.  W.  Rep.  347;  Phelps  L.  Ins.  Co.,  126  N.  Car.  18. 

fr.  Mutual  Reserve  Fund  L.  Assoc,  112  217.     I.  Hoagland  v.  Hoagland,   19 

Fed.  R-'p.  453,  so  C.  C.  A.  339.     See  Utah  103.    See  also  Newman  v,  Greeley 

alao  Cecil  v.  (Hark,  44  W.  Va.  659.  State  Bank,  92   lU.  App.  638,  holding 

Yketi  JwiidietiODal  and  dnast-jnriidie-  that  the   officer's   return   might  be   at- 

ttonsL — See^   as    illustrating    the    first  tacked  in  Illinois  because  it  might  have 

paragraph  of  the  original  note,  Michigan  been  attacked  in   Nebraska,  where  the 

Trust  (>>.  V.  Probasco,  29  Ind.  App.  109.  judgment  was  rendered. 

913*    1.  Gille  V.  Emmons,  61  Kan.  2.  See   McCullough  v.   Hicks,   63   S. 

217,  applying  the  rule  to  the  assump-  Car.  542,  holding  the  record  of  a  judg- 

tion  of  juri^iction  of  a  proceeding  in  ment  in  the  Circuit  Court  of  the  United 

error  by  a  court  of  last  resort ;  Greer  States  to  be  conclusive. 

V.  McNeal,  11  Okla.  519;  Moor  r.  Moor,  4.  Calif omia.  —  Eureka     Mercantile 

(Tex.  Civ.  App.   1901)  63  S.  W.  Rep.  Co.  v.  California  Ins.  Co.,  130  Cal.  153. 

347.    See  also  Bunker  v,  Taylor,  13  S.  Idaho.  —  ThvLmv.  Pyke,  (Idaho  1901) 

Dak.  433.  66  Pac.  Rep.  157. 

S.  See  Thorp  v.  Porter,  70  Vt.  570.  Indiana. —  Old  Wayne  Mut.  L.  Assoc 

914.  a.  Thorp    v.    Porter,    70    Vt.  v.  Flynn,  31  Ind.  App.  473. 

570.  Iowa.  —  Beeman  v.   Kitzman,   (lowm 

915.  1.  Finley  v.  Chamberlin,  (Fla.  1904)  99  N.  W.  Rep.  171. 

1903)  35  So.  Rep.  I.  Ksntucky.  —  OBxk    v.    Ogilvie,     iii 

S.  Watson  v.  Bonfils,  (C  C.  A.)  116  Ky.  181. 

Fed.  Rep.  157.  Maine.  —  Tremblay  v.  MtnsL  L.  Ins. 

a  Vickery  v.  Omaha,  etc,  R.  Co.,  93  Co.,  97  Mc  547* 
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S18«  See  note  i. 

SI 9.  Prinft  FMio  BTidt&M.  —  See  notes  i,  2. 

930»  Inftrlor  Conrto.  —  See  note  I. 

b.  Conclusiveness  upon  Matters  Litigated 

On  Merits.  —  See  note  2. 


-(I) 


Massachusetts.  —  Chicago  Title,  etc., 
Co.  V,  Smith,  (Mass.  1904)  70  N.  £. 
Rep.  426. 

Minnesota,  —  Thelen  v,  Thelen,  75 
Minn.  433. 

Missouri,  —  Banister  v,  Weber  Gas, 
etc.,  Engine  Co.,  82  Mo.  App.  528. 

Nebraska,  —  National  Exch.  Bank  v. 
Wiley,  (Neb.  1902)  92  N.  W.  Rep.  582. 

New  Jersey.  —  McDenu./ii -iJunger 
Dairy  Co.  v,  Dixon,  68  N.  J.  i..  49. 

New  York,  — hell  v.  Bell,  4  N.  Y. 
App.  Div.  s^lh  affirmed  157  N.  Y.  719; 
Matter  of  Law,  56  N.  Y.  App.  Div.  454; 
Hammond  v.  National  L.  Assoc,  (Supm. 
Ct.  Spec  T.)  31  Misc.  (N.  Y.)  182. 

Pennsylvania.  —  Jones  v.  Quaker  City 
Mut.  F.  Ins.  Co.,  9  Pa.  Dist.  213,  23 
Pa.  Co.  Ct.  S'9' 

Texas,  —  League  v,  Scott,  25  Tex. 
Civ.  App.  318,  holding  that  a  decree  in 
a  Circuit  Court  of  the  United  States  is 
not  a  domestic  judgment  within  the  rule 
making  the  recitals  of  a  domestic  judg- 
ment conclusive. 

Vermont,  —  Wood   v,    Augustins,    70 

Vt.  637. 

IVashington,  —  Dormitzer  v,  German 
Sav.,  etc.,  Soc,  23  Wash.  132. 

919.  1.  Cooper  v,  Newell,  173  U. 
S.  555,  applying  the  rule  permitting  a 
collateral  attack  to  a  judgment  of  a 
state  court  when  brought  in  question  in 
the  United  States  Circuit  0>urt,  hold- 
ing that  courts  of  the  United  States  are 
tribunals  of  a  different  sovereignty  not- 
withstanding their  judgments  are  do- 
mestic judgments  of  the  nation ;  Bell  v. 
Bell,  181  U.  S.  175;  Streitwolf  v. 
Streitwolf,  181  U.  S.  179;  Andrews  v. 
Andrews,  188  U.  S.  14. 

919.  1.  Old  Wayne  Mut.  L.  Assoc 
V.  Flynn,  31  Ind.  App.  473;  Benton's 
Succession,  106  La.  494!  Seymour  v. 
Newman,  77  Mo.  App.  578;  Matter  of 
Norton,  (Surrogate  Ct.)  32  Misc.  (N. 
Y.)  224;  Wilhelm  v.  Parker,  9  Ohio 
Cir.  Dec.  724,  17  Ohio  Cir.  Ct.  234; 
Shilling  V,  Seigle,  207  Pa.  St.  381. 

S.  Gottlieb  v.  Alton  Grain  Co.,  87  N. 
Y.  App.  Div.  380,  holding  that  such 
judgment  is  entitled  to  the  presumption 
of  validity ;  Anderson  v,  Chicago  Title, 
etc.,  Co.,  101  Wis.  385- 


PrMumptioii  of  lAwfal  Ptoeadnra. — 
Van  Norman  v,  (^rdon,  172  Mass. 
576. 

If  the  court  rendering  the  judgment 
has  jurisdiction  of  the  person  and  sob- 
ject-matter  the  procedure  peculiar  to 
that  state,  if  valid  there,  must  be  recog- 
nized as  binding.  Fred  Miller  Brew- 
ing Co.  V,  Capital   Ins.  Co.,   iii    Iowa 

590. 

390.  1.  Hudson-Kimberly  Pub.  Co. 
V,  Young,  90  Mo.  App.  505 ;  Wilhelm  v, 
Parker,  9  Ohio  Cir.  Dec  724,  17  Ohio 
Cir.  Ct.  234.  See  also  Matter  of  Law. 
56  N.  Y.  App.  Div.  454. 

8.  Fish  V.  Smith,  73  0}nn.  377 ;  Free- 
man's Appeal,  71  Conn.  708;  Leathe  v. 
Thomas,  109  111.  App.  434;  Longueville 
V.  May,  115  Iowa  709;  Winham  v, 
Kline,  77  Mo.  App.  36;  Hamill  v.  Tal- 
bott,  72  Mo.  App.  22;  Commonwealth 
Mut.  F.  Ins.  Co.  V.  Hayden,  61  Neb. 
454 ;  Tompkins  v.  Blakey,  70  N.  H.  584 ; 
McDermott-Bunger  Dairy  Co.  v.  Dixon, 
68  N.  J.  L.  49 ;  In  re  Crawford,  11  Ohio 
Cir.  Dec  605,  21  Ohio  Cir.  Ct.  554. 
Compare  Lum  v.  Fauntleroy,  80  Miss. 

757- 

DiBtinetion  Between  Foreign,  Domettie, 
and  Sister  State  Judgments. —  MacDon- 
ald  V,  Grand  Trunk  R.  Co.,  71  N.  H. 
448,  upholding  the  conclusiveness  of  a 
foreign  judgment  when  offered  in  de- 
fense. 

In  Maine  a  foreign  judgment  is 
prima  facie  evidence  merely  of  the  right 
and  matter  which  it  purports  to  decide 
Tremblay  v.  iEtna  L.  Ins.  Co.,  97  Me. 

547- 

A  Later  Rule,  Hower*er. —  See  as  sup- 
porting the  later  rule  as  set  out  in  the 
last  paragraph  of  the  original  note. 
Christian,  etc.,  Co.  v.  Coleman,  125  Ala. 
T  58 ;  Flughes  v.  Schreiner,  202  Pa.  St. 
488;  Gioe  V.  Westcrvelt,  116  Fed.  Rep. 
1017;  Pemberton  v.  Hughes,  (1899)  i 
Ch.  781,  68  L.  J.  Ch.  281. 

Federal  and  State  Courts.  —  Although  • 
federal  and  state  courts  are  organized 
under  distinct  governmental  authority, 
their  judgments  are  treated  as  judg- 
ments of  concurrent  courts,  and  not  as 
foreign  judgments.  Eau  Claire  Nat 
Bank  v.  Benson,  (C.  C.  A.)    128  Fed. 
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991.  (2)  Jurisdictional  Facts,  —  See  note  i. 


Rep.  S77.  See  also  Holstein  v.  Edge- 
fidd  County,  64  S.  Car.  374;  Wilson  v. 
Parr,  115  Ga.  629. 

Wronfftel  Administration  of  Foreign 
Law.  —  Where  the  plaintiff,  who  had 
failed  in  the  courts  of  Canada,  sued  in 
Htw  Hampshire,  and  the  judgment  of 
the  Canadian  court  was  pleaded  in  bar, 
it  was  held  that,  conceding  that  the 
plaintiff  might  have  recovered  originally 
in  the  New  Hampshire  courts,  it  fol- 
lowed only  that  in  rendering  the  judg- 
ment the  Canadian  court  made  a  mis- 
take as  to  the  law  of  New  Hampshire 
which  did  not  detract  from  the  force  of 
its  judgment  as  an  adjudication,  espe- 
cially as  the  plaintiff  induced  the  error 
by  ^ure  to  call  attention  to  the  for- 


eign law.  MacDonald  v.  Grand  Trunk 
R.  Co.,  71  N.  H.  448. 

331.  1.  Hamill  v.  Talbott,  7s  Mo. 
App.  22;  Magowan  v.  Magowan,  $7  N. 
J.  £q.  322,  announcing  the  rule  of  the 
text,  with  the  exception  that  an  adju- 
dication procured  by  fraud  will  not  be 
conclusive. 

Limited  Jorisdletion.  —  Where  a  find- 
ing of  jurisdictional  facts  in  a  court  of 
limited  jurisdiction  is  not  conclusive  in 
the  state  where  it  is  made,  it  is  subject 
to  collateral  attack  elsewhere,  as  in  the 
case  of  such  findings  of  a  probate  court 
in  Connecticut  when  questioned  in  the 
courts  of  New  York,  Plant  v.  Harri- 
son, (Supm.  Ct  Spec.  T.)  36  Misc.  (N. 

Y.)  649. 
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t7«  L  JmiT  DXfUlU.  —  See  note  i. 

n.  OoMPOflXTiov  ov  JvBT  —  TwHt*  Kte.  —  See  note  2. 

t8«  Urn  thaa  Twtlt*  —  Ooaitltiitloiua  Chaacw.  —  See  note  I. 

999.  DX  KiesT  to  Tbial  bt  Jvbt.  —  See  note  4. 

941.  IT.  Bbmahb  fob  Jvbt  —  1.  HooMiity  —  Bight  vot 
—  See  note  2. 

2.  Power  of  Courts  to  Beipilato.  —  See  note  3. 

94S.  4.  Timo  of  Making  Domand  —  a.  In  General.  —  See 
note  2. 

943.  ^.  Joinder  of  Issue.  —  See  note  i. 

949.  d.  When  Cause  Set  for  Trial.  —  See  note  i. 

In  CoBtanpt  Proeeadlagt  the  right  does 
not  exist.    State  r.  Shepherd,  177  Mo. 

20$. 

Ml.  S.  Heaton's  Estate,  (CaL 
1903)  73  Pac.  Rep.  186 ;  Heard  v.  Ken- 
nedy, 116  Ga.  36;  Waterman  v.  Gliason, 
115  Ga.  773. 

Where  the  Statutory  Beqnizeoimti  Havt 
Been  Performed  the  party  has  a  right  to 
a  trial  by  jury.  Fitzgerald  v.  Wygal,  24 
Tex.  Civ.  App.  372. 

8.  Bole  Boqnlring  Bepoait  of  Joron* 
folk,  etc.,  R.  Co.,  47  W.  Va.  582;  Rock    Feee.  — The  court  has  no  authority  to  re 


L  **  The  Jvy  Baiinred  t»  ia  the 
FMeral  GonetitiiUoB  and  the  Sixth  Amend- 
ment thereto  ia  the  jury  constituted  as 
it  was  at  common  law,  of  twelve  per- 
sons, neither  more  nor  less."  Queenan 
9.  Territory,  11  Okla.  261. 

S.  Richmond  v.  Henderson,  48  W. 
Va.  389  letting  12  Encyc.  op  pL  and 
Pa.  237] ;  Florida  Fertiliser,  etc.,  Co.  v, 
BosweU,  (Fla.  1903)  34  So.  Rep.  241 ; 
State  V.  Simons,  61  Kan.  752;  State  v. 
Ellis,  22  Wash.   129;  Lovings  v.  Nor- 


Springs  First  Nat.  Bank  v.  Foster,  9 
Wyo.  157. 

The  Word  Jtuy  may  not  mean  a  body 
of  twelve  men  in  all  cases,  as  was  held 
under  an  Illinois  statute  in  Hermanek  v, 
Guthmann,  72  111.  App.  370. 

Where  the  Beeord  Showed  a  Trial  hy 
Blovea  Jurora  the  conviction  was  set 
aside  in  Jones  v.  State,  (Miss.  1900) 
27  So.  Rep.  382. 

9M«  1.  Trial  hy  live  Jurors  Anther- 
iied.  —  Under  the  constitution  and  laws 
of  Lonisiana  it  has  been  held  that  a 
trial  for  receiving  stolen  goods  may  be 
had  by  a  jury  of  five  persons.  State  v. 
DugsaHt  '04  La.  626. 

Offnisee  Lees  than  Knrder  may  be  tried 
in  Utah  by  a  jury  of  eight  men.  State 
V,  Imlay,  22  Utah  156.  But  a  trial  of  a 
capital  offense  by  eight  jurors  is  un- 
authori^.  State  v.  Campbell,  24  Utah 
103. 

9M«  4.  Preeeedings  ia  Chancorv.  — 
Finch  V.  Kent,  24  Mont  268;  Marshall 
V.  De  Cordova,  26  N.  Y.  App.  Div.  615. 


quire  by  rule  the  deposit  of  jurors'  fees 
as  a  condition  precedent  to  Uie  right  of 
trial  by  jury.  Randall  v,  Kclsey,  7 
Idaho  168. 

3419.  S.  Ward  v.  Lemon,  (Ariz. 
1890)  73  Pac.  Rep.  443;  Camp  v,  Car- 
roll, 73  Conn.  247  (holding  that  the 
statutory  time  limit  was  applicable  to 
bastardy  proceedings)  ;  Heard  r.  Ken- 
nedy, 116  Ga.  36;  Western  Union 
Tel.  Co.  V.  Thompson,  18  Tex.  Gv. 
App.  279;  Siebrecht  r.  Hogan,  99  Wis. 

437. 

343.  1.  See  Gadsden  I^rst  Nat. 
Bank  v.  Denson,  124  Ala.  336. 

Operation  of  Demand  on  Sobeequent 
TriaL  —  In  New  York  it  has  been  held 
that  the  demand  for  a  jury,  made  at  the 
time  when  issue  was  joined,  relates' to 
any  subsequent  trial,  unless  the  demand 
is  waived.  Hartmann  v.  Hoffman,  65 
N.  Y.  App.  Div.  443. 

946.  1.  See  Ward  v.  Lemon,  (Ariz. 
1890)  73  Pac.  Rep.  443  (when  do^et  is 
caUed). 
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949.  e.  Before  Trial.  --  See  note  3. 

SMM«  5.  Kode  and  Bnffleienoy  of  Demand  —  a.  Generally.  — 
See  note  2. 

*47,  b.  Compliance  with  Statutes.  —  See  note  i. 

94II.  d.  Payment  of  Jury  Fees  —  Pow«  «f  itgisifttwt.  —  See 
note  2. 

Ttm»  «f  PayniMit.  —  See  note  3. 

SSI.  See  note  3. 

Vtw  or  SMOBd  Trial.  —  See  note  4. 

SS4.  T.  Waiysb  kXb  LOBS  ov  Eight  to  JmiY  Trial  —  1. 
Power  to  Waive  Trial  by  Jury  —  a.  Civil  Proceedings.  —  See 
note  1. 

SOS.  b.  Criminal  Proceedings  Generally.  —  See  note  i. 
c.  Capital    Felonies   and   Felonies  of   Higher 
Grades.  —  See  note  2. 

S5C  8.  Power  to  Waive  Trial  by  LegaUy  Conititnted  Jury  — 
b.  Criminal  Proceedings.  —  See  note  2. 


Stf.  S.  Terry  v.  State,  12  Ohio 
Cir.  Dec.  274,  zz  Ohio  Cir.  Ct.  16. 
See  also  Whitcomb  v.  Stringer,  x6o 
Ind.  82,  holding  that  it  was  too  late 
to  ask  for  a  jury  when  the  trial  had 


Condit  V.  Lee,  83  111.  App.  S37>  >t  was 
held   that  an  accused  person  on   trial 
before  a  justice  of  the  peace  is  not  re- 
quired to  advance  jury  fees. 
Ai&dAYit  ef  Impeoaniosity. —  In  Utah 


been  in  progress  for  more  than  thirty  a  party  may  be   relieved  from  paying 

days.  jury  fees  by  filing  an  affidavit  of  im- 

M6.    S.  Bemaad  Kntt  Ba  Speolfle.  —  pectmiosity.    Toltec  Ranch  Co.  v,  Bab- 

An  objection  that  the  court  is  without  cock,  24  Utah  183. 
jurisdiction  to  hear  a  cause  on  its  equity        8.  Delaney  v.  Police  Ct.,  167  Mo.  667. 


side  does  not  constitute  a  sufficient  de- 
mand for  a  jury,  even  though  the  action 
is  one  at  law.  Globe  v.  Swobe,  64  Neb. 
838. 

Xaiuiir  of  XaUng  Demand.  —  An  in- 
dorsement on  a  separate  cover  sheet  of 
the  declaration  has  been  held  to  be 
sufficient    Condon  v.  Gore,  89  Md.  230. 

947.  1.  An  Indortament  on  an  Appeal 
Bond, "  A  jury  is  demanded  in  this 
case  for  defendant  —  J.  L.  Meade,  At- 
torney for  defendant,"  has  been  held  to 
be  sufficient.  Freeman  v.  Bridges,  123 
Ala.  287. 

949.  S.  Eckrich  v.  St.  Lotiis  Trans- 
sit  Co.,  176  Mo.  621,  quoting  12  Encyc. 
or  Pl.  aho  Pr.  249. 

'^ihdrawal  of  the  Jury  Feee  may  de- 
prive the  party  of  the  right  to  a  jury 
trial.  Harris  v.  Kellum  Rotan  Invest. 
Co.,  (Tex.  Civ.  App.  1898)  43  S.  W. 
Rep.  1027. 

By  WhAt  Party  Feee  Payable. —  In 
New  Jersey,  under  the  District  Court 
Act  of  1898,  when  a  defendant  demands 
a  jury  trial  the  plaintiff  must  prepay  the 
statutory  fees.  Condon  v.  Royce,  68 
N.  J.  L.  222. 

Trial  Betoe  Jvftioe  of   PeMo.  — In 


951.  8.  Naphtaly  v.  Rovegno,  130 
Cal.  639> 

4.  See  Ward  v.  Lemon,  (Arix.  1890) 
73  Pac.  Rep.  443. 

954*  1.  Poppitz  V.  German  Ins. 
Co.,  85  Minn.  118;  Monett  Bank  v. 
Howell,  79  Mo.  App.  318.  See  also 
Wabash  R.  Co.  v.  Coon  Run  Drainage, 
etc.,  Dist.,  194  111.  310. 

Q6S.  1.  McCIellan  v.  State,  118 
Ala.  122;  Brewster  v.  People,  183  111. 
143;  Hollis  V,  State,  118  Ga.  760; 
Hamel  v.  People,  97  111.  App.  527 ;  State 
V,  Wiley,  82  Mo.  App.  61 ;  State  v. 
Alderton,  50  W.  Va.  101 ;  Schick  v.  U. 
S..  195  U.  S.  65. 

Bnle  in  Illinois. —  Under  the  laws  of 
Illinois  a  jury  trial  in  prosecutions  for 
misdemeanors  can  be  waived  only  where 
the  prosecution  may  be  had  otherwise 
than  by  indictment.    Paulsen  v.  People, 

X95  m.  507. 

5.  Vittum  V.  People,  183  111.  154 
{quoting  12  Encyc.  op  Pl.  and  Pr.  254, 
255]:  State  V.  Jackson,  106  La.  189; 
State  V,  Thompson,  104  La.  167;  State 
V.  Wiley,  82  Mo.  App.  61. 

956.  8.  State  v,  Welle,  (Kan.  1904) 
77  Pac.  Rep.  547. 
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«f  Waifv  —  a.  GENERALLY. — 


\  See  note  i. 

Sec  note  2. 

*.  By  Impucatiox.  —  See  note  3. 
L  See  note  I. 

c.  Statutory  Modes.  —  Sec  note  2, 
K  e.  Failure  to  Claim  Jury  —  Subsossion  to  Court. 

—  See  note  i. 

»1.  /.  Consent  — ^2;  SiipmlaSum  in  Wriiimg.  —  See  note  5. 
(4;  Emtrj  0/  RrccriL  —  See  note  2. 
g.  Reference  of  Cause. — See  note  2. 
See  note  2. 

JL  Compulsory  Reference  —  North  Carolina.  — 

See  note  3. 


L   Legal    and    Equitable    Issues    Involved  — 

($)  Soiicimg  Cause  far  Trial  at  Equiij  Term,  —  See  note*4. 


II 


1.   Popptiz  r 
Minn.  iiSw 
X,  Strreoi  v.  McDonald^   173 


Ijs.   Col.    8s 


Sem      York.  —  People     v. 
iCduDty  Ct.)  41  Miic  (N.  Y.)  227. 

Sortk    Caroiima.  —  Alhrmrle    Steaa 
NaT.  Co.  r.  Woirdl,  133  N.  Car.  93. 

Ohio.  —  KauMtij  v.  Dodse,  10  Okao 
Or.  Dec  360,  19  Ohio  Cir.  Ct.  425. 
i>cl».  1902)  92  N.  W.  RcpL  609.  SSI.    t,  Hahn  v.  Brinson,    133  N. 

Bii^WatvaAbf  PlMireuliy.— Mc-     Car.  7. 
Caity  V.  Hopkins.  61  Ndk  550-  HifihlJM  atriflUy  OMrtnad. — Boni- 

SM.    L  Wittodiefv  r.  Omsard,  78     bam  r.  Nortb  Oiicaco  St.  R.  Co.,  (C  C 

A.)  88  Fed.  Rep.  627. 

r«.— -A  waiv 
•     •     •    applies  to  all 
fact  in  the  case,  whether 
or    raised    by    sbbscquent    pleadims.** 
Thompson  v.  King.  173  Mass.  439. 

8k   Etsiis  v.    State,   23    Ohio 


—  "When  not 
pomted  oat  bjr  the  stat' 


in  wnt- 
of 


Ins.  Co.,  85  Minn.  ii8w 
8,  Warvicfc   v.    Kingman,    2    Indian 
er.  435.     Bat  see  Poppitz  r.  German     Gt.  Ct.  103. 


Co.,  85  Minn.  118; 


v. 


9M.    8.   Walsh  V.  Tjier.  2  Inoian 


Crane-Charchin  Co.,  (Neb.  1902)  92  N.     Tcr.  s^l  Koemer  v.  Leithe,   149  Mo. 
W.  Rep.  609.  holding  that  the  statatoty     361     (waiver    l^*    sidmiission    to 


tratOTs)  ;  Lmnmis  v.   Big  Sandy  Land. 
1.  Alabaamm.  —  Moore  v.  Cros-     etc,  Co.,  188  Pa.  St.  27 ;  Mootagae  r. 


thwait,     135    Ala.    272;    McOeQan    v. 
State.  118  Ala.  122. 

Calif amia.  —  Ferrea  r.   Chabot,    121 

CaL  233. 

Comutcttent.  —  Camp   v»   Carroll.    73 
Coon.  247. 

IIHuois.  —  MetUnger  r.  IVople,  83  HL     neglecting  to  appeal  from  an  erro 


Best,  65  S.  Cmi.  455 ;  (xriffith  v.  Cromley. 
58  S.  Car.  448. 

SM.  S.  Montagoe  v.  Best,  65  S. 
Car.  455. 

8^  RnuBMM  Otdsr.— In  Kerr  v.  Hides. 
129  N.  Car.   141,  it  was  hdd  that  by 


App.  436.  compobory  order  of  lefeieiMje  the  paity 

/oma.  —  Watetman  r.  Randlett,  (Iowa     waived  his  right  to  a  jory. 

1900)  84  N.  W.  Rep.  680.  SW.    4.   Vodcinff  Oum   at   Ipscfal 

i#assarh«ari(r.  —  Davis  r.  Carpenter.     Trnm.  —  In   Bayfis  v.   BaDo^  Ele^ric 

172  Mass.  167.  Mfg.  Co.,  59  N.  Y.  App.  Dir.  576.  it  was 

Missomri.  —  Powdl  v.  Bosard,  79  Mo.     held  that  noticiiig  a  canse  at  the  Special 

App.  627.  Term  did  not  constituie  a  waiver,  as 

the  party  was  compelled  to  go  to  the 
Special  Term  and  datm  the  right  to  a 
jory  triaL 


Chnrchin  Co.,  (Neb.   1902)  92  a\.  W. 


Vol.  XII.  JURY.  9m^9n% 


96tt,  See  note  i. 

9S7.  (6)  Placing  Cause  on  Equity  Calendar  by  Consent.  —  See 
note  I. 

9MI.  4.  SSbet  of  Waiver  —  *.  Power  of  Court  to  Disre- 
CARD  Waiver.  —  See  note  4. 

97%.  c.  Effect  as  to  Subsequent  Trial  or  Term.  —  Sec 
note  I. 

6.  Withdiawal  of  Waiw  —  a.  Generally.  —  See  note  2. 

971.  See  note  i. 

*.  Change  in  Issues  by  Amendment.  —  See  note  2. 

979.  6.  Appeal  and  BeTiew  —  eukiMqr  tf  Biiwi  —  FnnMFd«M. 

—  See  note  3. 

974.  TL  SxLBcnov  aitb  Dbawibo— 1.  Cemmon-law  Praetioe. 

—  See  notes  i,  2. 

979.  2.  Kodem  Praetiee — a.  Legislation.  —  See  note  i. 

*.  Changes  in  Existing  Laws.  —  See  note  2. 
970.  c.  Effect  of  Changes.  —  See  note  i. 

e.  Statutes  Mandatory. — See  note  3. 


1.  Vincent  v.  Gennan  Ins.  Co^  1904)    Z7   So.   Rep.   62  \  Wittenbeis  v. 

120  Iowa  272.  Onsgard,   78   Minn.  34a;     Burnham  v. 

M7«     1.  Schmnacher       v.       Crane-  North  Chicago  St.  R.  Co.,  (C.  C  A.)  88 

Churchill  Co.,    (Neb.    1902)    92   N.  W.  Fed.  Rep.  627. 

Rep.  609.  Aeenaed  Cannot  of  Hia  Own  Volition  So* 

SMI9.    4.   Wittenbeig  v,  Onsgard,  78  traet  WalTor. —  McQellan  v.  State,  118 

Minn.  342;  Ickes  v.  State,  63  Ohio  St.  Ala.  122. 

S49.   the   latter  case   holding   that   the  271.     1.  Withdrawal  as  of  Right.— 

Ohio  statute  permitting  the  trial  of  a  Ferrea  v.  Chabot,  121  Cal.  233;  Thomp- 

misdemeanor  by  the  court  does  not  re-  son  v.  King,  173  Mass.  439. 

quire  the  court  to  try  the  case  without  Motion    I>eni6d   Whero  Evidtnot  Ead 

a  jury.  Been  Pat  In.  —  Brownell    Imp.    Co.    v. 

370.     1.   Osgood  V,  Skinner,  186  111.  Critchfield,  197  HI.  61. 

491   [citing  12  Encyc.  of  Pl.  and  Pr.  2.  Issues  Not  Materially  Changed.  — 

270};  Wittenberg  v.  Onsgard,  78  Minn.  In  Hanchett  v.  Ives.  171  111.  laa,  it  was 

342;     Schumacher    v.    Crane-Churchill  held  that  the  court  properly  refused  to 

Co., '(Neb.   1902)   92  N.  W.  Rep.  609;  set  aside  an  order  of  submission,  it  ap- 

Bumham  v.  North  Chicago  St.  R.  Co.,  pearing  that  the  issues  were  in  no  ma- 

(C.  C.  A.)  88  Fed.  Rep.  627.  terial    respect    changed    by    additional 

Oontra.  —  In  Alabama  under  the  stat-  pleadings, 

ute  regulating  the  practice  in  civil  cases  272.     8.  State  v,  Wiley,  82  Mo.  App. 

in  the  Circuit  Courts  of   Morgan   and  61 ;     Monett  Bank  v.   Howell,   79  Mo. 

Madison  counties  (Acts  1894-95,  P-  586)  App.  318;  Evans  v.  State,  23  Ohio  Cir. 

it  was  held  that  a  waiver  of  a  jury  trial  Ct.  103. 

extended  to  a  retrial  after  a  reversal  on  374.    1.  Eckrich  v.  St.  Louis  Tran* 

appeal.    Brock  v.  Louisville,  etc.,  R.  Co.,  sit  Co.,  176  Mo.  621,  citing  12  Encyc. 

122  Ala.  172.  OF  Pl.  and  Pr.  273  [274]. 

A  Walyer  by  Failing  to  Claim  a  Jury  8.  Giano  v.  People,  30  Colo.  20,  citing 

Trial   was    held,    in    Freifeld   v.    Sire,  12  Encyc.  of  Pl.  and  Pr.  274. 

(Supm.  Ct  App.  T.)    13  N.  Y.  Annot  375.     1.  ObjootofStatntoryProTliloni. 

Cas.  359,  not  to  operate  on  a  retrial.  — Healy  v.  People,  177  111.  306. 

But  in  Dennee  v,  McCoy,  (Indian  Ter.  2.  Butler  v.  State,  102  Wis.  364. 

1902)  69  S.  W.  Rep.  858,  it  was  held  976.     1.  Welty    v.    Lake     Superior 

that  a  waiver  of  a  jury  before  a  com-  Terminal,  etc.,   R.  Co.,   100  Wis.   ij8; 

missioner  did  not  operate  as  a  waiver  on  Ray  tr.  Lake  Superior  Terminal,  etc.,  R. 

appeal.  Co..  99  Wis.  617. 

S.  Ferrea   v.    Chabot,    121    Cal.   233;  8.  Moore  v.  Navassa  Gtuuio  Co.,  130 

Hartford  F.  Ins,  Co.  v.  Redding,  (Fla.  N.  Car.  229. 
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977,  /.  Statutes  Directory.  —  See  note  i. 

978.  See  note  i. 

g.    EXCLUSIVENESS      OF      STATUTORY      MODES*  —  Scc 

note  2. 

S80«  See  note  i.   - 

989.  5.  Offloert — a.  Constitution  of  Official  Bodies.  — 

See  note  4. 
98S.  b.  Qualification  — (i)  Generally. — See  note  !• 
984.  (2)  By  Oath,  —  See  notes  i,  2. 

377.    1.  State    v.  Bolln,    10    Wyo.  yac^Mlty  of  ftiifnwM>ii<«g  l^immiwiouMi 

439;  U.  S.  V.  Greene,  113  Fed.  Rep.  683,  — In   Williams  v.   State,    (Tex.   Crim. 

each  ciing  12  Encyc.  of  Pl.  and  Pr.  1903)   75  S.  W.  Rep.  859,  it  was  lidd 

»77.    See  also  the  following  cases:  that    where   jury    commissioners    were 

Alabama,  —  Baker  v.  State,   122  Ala.  notified  of  their  appointment,  came  into 

I ;  Thompson  v.  State,  122  Ala.  12.  court,  and  were  sworn  and  instructed, 

lUinais.  —  Healy  v.   People,    177   111.  this  obviated  the  necessity  of  summon- 

306.  ing  them. 

Lonisiana*  —  State  v.  Batson,  108  La.  dS<l«     1.  State  v.  Flint,  52  La.  Ana. 

479.  ^2. 

N^rth   Carolina,  —  State   v.    Daniels,  Aoeeptaaes  of  Otlur  Offlee. —  In  Lorn- 

134  N.  Car.  641 ;  State  v.  Dixon,  131  N.  siana  it  is  held  that  a  drainage  conunis- 

Car.  808.  sioner,  by  accepting  the  office  of  jury 

Pennsylvania.  —  Com.    v.    Zillafrow,  commissioner,  ipso  facto  vacates  the  for- 

207  Pa.  St.  274.  mer  ofiice  and  is  competent  to  serve  as  a 

South  Carolina.  —  State  v.  Powers,  59  jury  commissioner.    State  v.  Scott,  no 

S.  Car.  200.  i<a.  369.     See  also  State  v.  Fuselier,  51 

Texas.  —  Lenert  v.  State,  (Tex.  Crim.  La.  Ann.  13 17. 

1 901)   63  S.  W.  Rep.  563;  Whittle  v.  Heoessity    of   Commission.  —  Where  a 

State,  43  Tex.  Crim.  468.  person  had  been  duly  elected  as  one  of 

8tatate  Conoerning  Time  of  Appointing  the  court  of  county  commissioners,  and 

Commissioners  Held  to  Bo  Directory.  —  entered  upon  the  discharge  of  his  duties 

Nelson  v.  Southern  Pac.  Co.,   18  Utah  as  such,  though  he  had  not  received  his 

244 ;  Kennedy  v.  Oregon  Short  Line  R.  commission  from  the  governor,  it  was 

Co.,  18  Utah  325.  held  that  this  did  not  vitiate  the  draw- 

378«     1.  State  v.  Powers,  59  S.  C^ir.  ing  of  jurors.    Spraggins  v.  State,  139 

200.                                                             '  Ala.  93. 

2.  International,  etc,  R.  Co.  v.  Foster,  Residents.  —  In  Texas  it  is  held  that 

26  Tex.  Civ.  App.  497 ;  Lang  v.  Henke,  the  mere  fact  that  the  jury  commission- 

22  Tex.  Civ.  App.  490.  ers   al*    reside   within  one   city,   which 

In  Texas,  under  Code  Crim.  Pro.,  art.  contains    two-thirds    of    the    qualified 

695,  it  is  provided  that  when  from  any  voters  of  the  county,  does  not  render 

cause  there  are  no  regular  jurors  for  them  disqualified  to  act  under  a  statute 

the  week  from  which  to  select  the  jury,  requiring  that  they  shall  be  residents  of 

the  court  shall  order  the  sheriff  to  sum-  different  portions  of  the  county.     Wtl- 

mon  forthwith  such  number  of  qualified  Hams  v.  State,  (Tex.  Crim.  1903)  75  S. 

perso;.j  as  it  may  deem  sufficient,  and  W.  Rep.  859. 

from  those  summoned  a  jury  shall  be  984«    L  AddltlOBBl  Oath  hf  ^tttf** — 

formed.    Lenert  v.  State,   (Tex.  Crim.  —  Com.  v.  Shew»  8  Pa.  Dist  484. 

X901)  63  S.  W.  Rep.  563-  That  a  Jwej  JkmmfmAwmt  Kut  Takt 

290.    1.  See   Healy  v.  People,   277  the  Proiorlbod  Oath,  see  Sute  v.  Flint, 

111.    306,    holding    that    the    statutory  52  La.  Ann.  62;  State  v.  Starr,  52  La. 

method  is  exclusive.  Ann.  6ri,  the  latter  case  holding,  how- 

9Sii,    4.  The  Commissioner  Is  an  Aid  ever,  that  where  all  but  one  of  the  com- 

to  the  Conrt,  under  the  New  York  stat-  missioners  had  taken  the  oath,  the  fail- 

utes,  and  is  not  a  county  official.    Mat-  ure  of  that  one  to  qualify  was  waived  fay 

ter  of  Brenner,  (Supm.  Ct.  Spec.  T.)  3s  proceeding  to  trial  without  objectioo. 

Misc.  (N.  Y.)  306,  affirmed  170  N.  Y.  Presamption.  —  In  the  absence  of  proof 

185.  to  the  contraxy,  it  will  be  preottmed  that 
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a8S.  c.  Disqualification  to  Act  —  (i)  Bias  or  Partiality. 

—  See  note  2. 

S86.  (3)  Interest.  —  See  note  3. 

987,  d.  Duration  of  Office  —  Szundtd  Tom.  —  See  note  i. 

Dt  iMto  Oflotn.  —  See  note  2. 

988.  e.  Power  and  Authority — ]M«gati«i  or  Authiritr.— 

See  note  i. 

&  Selection  of  Penons  SligiUe— tf.  Equalization  of 
Jury  Duty.  —See  note  3. 
SI90.  b.  Territorial  Authority  —  (2)  From  Whole  County. 

—  See  note  i. 

S99.  c.  Procurement  of  Names  —  (i)  Generally.  —  Sec 

note  4. 

903»  ^4)  From  Taxpayers.  —  See  note  3. 

995.  (6)  Race  Distinction.  —  See  note  i. 

997.  7.  Wheel  or  Box  —  b.  Keeping  Box  Filled.  —  See 
notes  1,2. 

908.  d.  Sealing.  —  See  note  2. 

3*0.  8.  Prooedure  in  Drawing — a.  ORDER  OR  REQUISITION 
FOR  Jurors  —  (i)  Service,  —  See  note  2. 

the  commissioners  took  the  prescribed  graphical    error    the    word    "not"    is 

oath.    Linnehan  v.  State,  116  Ala.  471.  omitted  from  between  the  words  "are" 

984.    S.  lUhum  of  Clark  to  Take  Ad-  and  "  ministerial "  in  the  original  text 

ditlonal  Oath.  —  Contra  tmder  the  Act  8,  Com.  v.  Best,  180  Mass.  49a. 

of  1898,  State  V,  Starr,  52  La.  Ann.  611,  Estimating    Popnlation  by  Mnmber  of 

holding  that  the  clerk  is  ex  officio   a  Votes  Cast. —  In  California  it  has  been 

member    of    the    commission    and    that  held  that  there  was  no  impropriety  in  the 

only  the  five  members  appointed  by  the  supervisors  estimating  the  population  by 

judge  are  required  to  take  the  oath.  the  ntunber  of  votes  cast  in  each  district 

M$.    8.  Comniifioner  as  Wltnew.  —  at  the  last  preceding  election.    People 

The  fact  that  a  commissioner  is  to  be  v.  Rodley,  131  Cal.  240. 

a  witness  before  the  jury  is  not  a  fatal  390.    1.  Com.  v.  Zillafrow,  207  P^. 

disqualification.     People    v.    Summers,  St  374. 

115  Mich.  537.  flaleetioB  fk«m  One  City. —  In  TestoM  it 

9M.    8.  See  Turner  v.  State,  (Tenn.  has  been  held  that  an  objection  to  the 

1902)  69  S.  W.  Rep.  774,  holding  that  venire  because  the  jurors  were  selected 

although  one  member  of  the  board  might  from  one  city  is  not  valid.    Williams  v. 

be  disqualified  on  the  ground  that  he  State,  (Tex.  Crim.  2903)  75  S.  W.  Rep. 

had  a  suit  pending,  if  the  remaining  two  859. 

members  who  acted  in  conjunction  with  999.    4.  State  v.   Tighe,    ay   Mont 

the  disqualified  member  were  competent  327.    But  a  substantial  compliance  with 

their  action  was  valid.  the   statutory   provisions    is   necessary. 

997,    1.  Holding  Orer  tmdor  nepeeled  State  v.  Bolln.  10  Wyo.  439. 

Law. —  In   Louisiana   a    jury   oonunis-  993,    8.  State  v.  Bolln,  xo  Wyo.  439. 

sioner  does  not  hold  over  under  a  re-  99A.    1.  State   v.   Daniels,    134   N. 

pealed  law  until  the  appointment  of  his  Car.  641 ;  Carter  v.  State,  (Tex.  C^m. 

successor.    State  v.  Flint,  53  La.  Ann.  1903)  76  S.  W.  Rep.  437* 

6a.  99T.    1.  State  v.  Love,  106  La.  658. 

f .  People  tr.  Conldin,  17s  N.  Y.  333 ;  8.  Drawing  from    Ineomnlste   1*oz.  — 

Com.  V.  Qemmer,  190  Pa.  St.  202,    See  That  failure  of  the  box  to  contain  the 

also  Linnehan  v.  State,  116  Ala.  471.  required  number  of  names  is  a  fatal  de- 

989.    1.  In  Iowa  the  deputy  recorder  feet,  see  State  v.  Love,  106  La.  658. 

IS  expressly  authorized  to  act  in  the  ab-  999.    2.  Com.  v.  Shew,  8  Pa.  Dist 

sence  of  his  principal.    State  v.  Turner,  484. 

114  Iowa  4a6.  900»    f.  State  v.  pQiwart,  59  S.  Car. 

It  fbetdd   be   noted    that   by   typo-  200, 
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^1.  c.  Time.  —  Sec  note  2. 
See  note  2. 

d.  Place  of  DRAWura — See  note  3. 

e.  Performance  of  Official  Duties  —  (i)  Qumiam. 
—See  note  4. 

(3)  Partic^ation  hy  Unauthorised  Persons.  —  See  note  2. 

/.  Conduct  of  Drawing  —  (2)  Number  ef  Nanus.  — 
See  note  3. 

See  note  2. 
L  g.  Revision  of  List.  —  See  note  i. 
Sll.  •.  lift  lai  B0t«ns — d.  Correction.— See  note  3. 

1&  Gtrtiiette  —  a.  Necessity.  —  See  note  4. 
S1&  t.  Form  and  Sufficiency.  —  See  note  2. 
S14.  11.  Irrtfolaritfttt — a.  Presumptions. — See  notes  1,2 

b.  Fraud  or  Prejudice.  —  See  note  3. 


Ml*    &.  JvyStonmteAMllMrTi 

3e  to  a  wpcdaX 

it  kad  been  drawn  by  the  jwy 

for    another    term    of 


by  takinc  out  the  nanMS  of 
had  not  paid  their  taxes,  but  no  aev 
added,  it  was  held  that  a 

to 


it  appearing   that   the   term    of     for  that 


State  V.  Dixon,  131  N.  Car.  808. 
if  Badttic  Va 
—  In  State  v.  Love,   106  L&. 
Cfim.     658,    the   coort   stated   that    it    is   net 

to  recite 


oonrt  had  been  changed  by  the  kgisia 

tBie    after    the 

anootnted.  toe 

tained.    Carter   v.    State,    (T 

1903)  7<  S.  W.  Rep.  4S7- 

SML    S.    Kennedy  v.  Oregon  Short  the  list,  bat  that  it  is  the  better 

Line  R.   Co.,    18   Utah   j^St   citimg    12  safer  practice  to  do  it. 

EncTC  or  Fl.  aso  Pa.  joi  (30a].  Sll.    t.   Com.  v.  Haines,  27  Pa.  Col 

Halilai  ligsiilag  TisM  IftiiMtMy.—  Ct.  81.  qnoting  12  Eacrc  of  Pl. 

Pcople  V.  Wennerhofan,  166  N.  Y.  567;  Pa.  311,  paragraphs  c  and  d. 

Kelson  v.  Soothem  Pac  Co.,  18  Utah  4.  Unwii^  fras   Ifmiiii 

244 ;  Kennedy  v.  Oregon  Short  line  R.  In  Stw  York  a  jnstioe  of  the 

Co.,  18  Utah  32s.  hekl  not  to  be  deptited  of 

t,  fahllt  llnwiag.  —  Where    it    was  because  a  jnry  was  drawn  froni  an 

provided   that  jnrors   shall   be   drawn  certified  list.     Woodcock  v.  Claddings, 

pdblicly  a  faifatre  to  comply  with  the  75  K.  Y.  App.  Dir.  199. 

S19.    S-Sgaing.  — In    Alabmmm    h 
held  that  the  fact  that  the 


was  hdd  to  be  fitaL    State 
V.  Tvmer,  63  S.  Car.  548. 
4.  See  State  v.  Kellogg,  104  La.  580,     sioners  returned  the  list  of  jnrors  signed 
the    difference    between    the     as  county  commissioners  did  not  vitiale 
Acts  of  1877  and  1898  in  re-     their  return.     linnrhan  v.  State,    tt< 
to   majority   action  was  pointed     Ala.  471. 

In  rmumftwn^  tha  Fi  Miiial  Imhf 
8.  Central    Kentndcy    Insane    Vaed  Vat  flgn  te  Ovtilcats  filed  in  the 

he  takes  part 


Asyiam  v.  Hanns,  (Ky.  1899)  50  S.  W.     prothonotary's  ofioe 

Repw  978,  holding  that  the  fact  that  the     in  all  of  the  proceedings  of 

judge  permitted  the  deputy  clerk  to  take     toe 


and 


the  whccL 


of  the  jurors  drawn     v.  Shew,  8  Pa.  DisL  484. 


did  not  constitute  a  fatal  objection. 

SM.    8w   Stone  v.  Saunders,  106  Ky.     435. 
904;  State  V.  BoUn,  10  Wyo.  439.  liold-        S. 


S14.    1.  State  v.  Vanoe,  a9  WaA 


arOovtto 


ing  Aat  the  conunissioners  cannot  make     ties.  —  In     Lomitimta    the     court    has 
arbitrary   selection   of   the  mmbcr     power  to  correct  irregularities  in  the 


of  jurors  to  be  drawn. 

9nm.  1. 


drawing  of  juries.    State  v.  KeOogg,  104 
V.  Stale,  134  Ala.     La.  580. 

8.  State  V.  Batno,  108  La.  479-    See 
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319.  12.  Olgeeiioas  —  OmmIIj.  —  See  note  3. 

!!■•  of  Kikiif.  —  See  note  3. 
SIO.  B«Airt  SutHiiif  «  TriaL  —  See  note  2. 

All«  T«ikt.  —  See  note  3. 
S17.  Oa  SMn  iv  v«w  TiiftL  —  See  note  2. 

Oa  Affoal.  —  See  note  3. 

318.  TIL  PBocinmio  Attxvbavgb  ov  Jumbs  at  Thai  Omit 

—  1.  Proeea— a.  Common-law  Practice.  —  See  note  i. 

K  d.  Issuance  of  Process  — (i)  Auiharity  to  Issue  —  {^ 
r.  —  See  note  3. 

\.  e.  Form  and  Sufticiency  — (2)  Directum  to  Officer.— 
See  note  i. 

S9#»  (8)  Designation  of  Persons  to  Be  Served —  (b)  mwe^mt  — 
BIroiliBg  BtlVB  if  XaMHiTo  Vvabv.  —  See  note  I. 

333.  (11)  Designation  of  Locality  Whence  Persons  Are  to  Be 
Taken  —  (b)  T^wHty  OtlMr  thaa  ^daitj .  —  See  note  2. 
1«  S.  CMb«r  ->  a.  Generally.  —  See  note  i. 
\.  b.  Qualifications.  —  See  note  2. 
K  d.  Oath.  —  See  note  i. 

county  its  prooest  to  reqatie  the  attend* 
ance  upon  the  court  of  tlie  petsons  to 
drawn."    State  v.  Vance,  ag  Wash.  435. 

In  ■ohra^E,  under  Code  Gt.  Pros 
i  664,  the  court  may  order  the  sheriff 
to  summon  jurors  when  there  is  no 
panel  of  petit  jurors.  Dinsmore  v. 
btate,  61  Neb.  418. 

33ft.  1.  State  v.  Albright.  144  Mo. 
638. 

339*  1.  Jones  v.  Com.,  100  Va.  84s, 
holding  that  a  venire  issued  for  a 
greater  number  than  prescribed  by  law 
is  void. 

333.  S.  Ib  Xentuflkythe  right  of  a 
judge  to  summon  jurors  from  an  ad- 
joining county  is  predicated  upon  the 
fact  that  a  "  fair  effort  in  good  faith  ** 
has  been  made  to  obtain  competent 
jurors  in  the  county  in  which  the  of- 
fense was  committed.  Brown  v.  Com., 
(Ky.  1899)  49  S.  W.  Rep.  545. 

33ft.  1.  Eckrich  v.  St.  Louis  Tran- 
sit Co.,  176  Mo.  621,  citing  12  Enctc. 
OF  Pl.  AMD  Pa.  334  C3351- 

flammonlng  When  Bagolar  PumI  b 
817.    2.  Whittle  v.  State,  43  Tex.    Dlsehargsd.— In  Missouri,  where  a  tegu- 


also  Sute  r.  Flint,  5J  La.  Ann.  6a,  dis- 
tinguishing between  the  effect  of  an 
irregularity  and  the  failure  of  a  jury 
commissioner  to  qualify  by  oath. 

In  niinaU  the  rule  concerning  criminal 
cases  is  that  slight  and  triyial  depar- 
tures from  the  directions  of  the  statute 
which  do  not  appear  to  have  prejudiced 
the  rights  of  a  defendant  will  not  be 
deemed  error  of  reversible  character. 
Healy  v.  People,  177  lU-  3o6. 

Ihrmwiiig  lux9n  frm  %  Markedly  lasnf- 
isisBt  Vamhsr  la  ths  Box  is  held  in 
Louisiana  to  be  one  of  those  irregular- 
ities so  gross  that  it  amounts  to  a  wrong 
ptr  se  and  an  injury  so  apparent  that 
nothing  more  need  be  done  than  to 
allege  injury.  State  v.  Love,  106  La. 
658. 

Sift*  f.  State  V.  Kyne,  10  Kan. 
App.  277 ;  Emery  v.  State,  10 1  Wis.  627, 

S.  State  V.  Starr,  52  La.*  Ann.  611. 

316.  8.  Sute  V,  Starr,  52  La.  Ann. 
611 ;  Emery  v.  State,  loi  Wis.  627. 

8.  State  V.  Johnson,  66  S.  Car.  J3; 
Whittle  V,  St  Ate.  43  Tex.  Crim.  468. 


Crim.  468. 

8.  French  v.  State,  08  Wis.  341. 

318.  1.  Sute  V,  McDowell,  123  N. 
Car.  764*  supporting  the  text  paragraph 
generally. 

3M.  8.  Authority  to  Xssut  ProasNS 
OsMnlly,  —  "  If  the  court  has  the  right 
to  cause  the  names  of  the  trial  jurors 
to  be  drawn  from  the  jury  box,  it  has 
the  pght  to  issue  to  the  sheriff  of  the 


lar  panel  had  been  discharged,  it  was 
held  to  be  proper  for  the  court  to  order 
the  sheriff  to  summon  a  jury.  Sute  v. 
Stuckey,  98  Mo.  App.  664. 

336*  f.  Sheriff  as  '^tasM.  — The 
fact  that  the  sheriff  has  been  subpoenaed 
as  a  witness  does  not  disqualify  him. 
Com.  V.  Zillafrow,  207  Pa.  St.  174. 

339*  1.  BommoiiiBg  TaleaoMn.  — » In 
Chism  V,  Sute,  (Tex.  Crim.  1904)  78 
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e.  Objections.  —  See  note  2. 

S4*.  S.  EiacTition  of  Proeav  — a.  Duty  of  Officer.  — See 
note  1. 

b.  Misconduct,  Bias,  Etc  —  See  note  2. 

S41.  f.  Presumptions.  —  See  note  2. 

S49.  d.  Mode  of  Execution  —  (i)  Generally.  —  See  note  i. 

S43«  (4)  Irregular  Summoning — Attendance  of  Venireman. — 
See  note  1. 

S15.  6.  Beturn  of  Proeea  —  a.  Generally.  —  See  note  4. 

SS*.  /.  Errors   and    Omissions  —  (i)    Generally.  —  Sec 
note  5. 

SM.  7.  Mmidatory  and  Diroetory  Statotoi.  —  See  note  2. 

S«IA.  See  note  i. 

Sa9.  Yin.  BsBviGB  OF  JmiT  Iin  ob  Pasil— S.  Sight  to  liit 
—  *.  Right  in  United  States.  —  See  note  i. 

36*.  c.  Nature  of  Right.  —  See  note  2. 

SOI.  d.  Waiver  of  Right.  —  See  note  3. 

S.  Form    and    Bnfflcioii^  cf  lift  —  a.    GENERALLY. — 
See  note  4. 


S.  W.  Rep.  949.  it  was  hdd  to  be  nn- 
necenary  in  summoning  additional 
talesmen  to  administer  the  oath  to  offi- 
cers already  sworn. 

Haascisssary  to  Adadalstor  Oath  at  Ad- 
lomad  Totb.  —  State  v.  Riddle,  179  Mo. 
»87. 

839*  t.  Chism  v.  State,  (Tex. 
Crim.  1904)  78  S.  W.  Reii.  949;  Lucas 
«r.  Johnson.  (Tex.  Qt.  App.  1901)  64  S. 
W.  Rep.  8j3. 

840.  1.  A  Tenlrauui*a  Glaim  of  Bz- 
mptlOB  from  Jury  Duty  does  not  reliere 
the  officer  from  serving  the  summons. 
Gay  V.  State,  40  Tex.  Crim.  24^ 

BieWi—  of  ft  Voniremaa  does  not  re- 
lieve the  sheriff  of  the  duty  to  summon 
him.    Gay  v.  State,  40  Tex.  Crim.  14J. 

X,  A  Brother  of  tho  FUlntiff^  Connaol 
has  been  held  not  to  be  disqualified  \is 
bias  where  there  was  no  Impropriety  in 
tiie  execution  of  the  process.  Wheeler 
tr.  Bowles,  163  Mo.  398. 

841.  2.  "Sute  V.  Riddle,  179  Mo. 
a87 ;  State  v.  Vance,  29  Wash.  435. 

849.  1.  See  Clay  v,  Sute,  40  Tex. 
Crim.  593. 

S43.  L  West  v.  State.  80  Miss. 
710. 

349.  4.  BOIgeiieo  to  Ftad  Juror.  — 
In  returning  that  a  juror  was  not  found 
the  diligence  to  find  the  juror  should  be 
stated.    Gay  v.  State,  40  Tex.  Crim.  24^. 

3M.  5.  Beard  v.  State.  41  Tex. 
Crim.  173,  holding  that  where  an  objec- 
tion to  a  special  venire  was  that  "the 


special  venire,  as  served  upon  appellaat, 
shows  the  name  of  N.  £.  Grubbs  as 
having  been  summoned  twice,*'  it  was 
held  that  a  mere  clerical  mistake,  such 
as  that  indicated  in  the  appellant's  ex- 
ception, would  not  vitiate  die  paneL 

SM.  1.  People  v.  Wong  Bin,  139 
Cal.  60;  Jones  v.  Com.,  100  Va.  84a. 
See  also  People  v.  Enwri^t,  134  ^L 
527,  holding  that  a  material  departure 
from  the  statute  is  fatal. 

3M.  L  Stewart  v.  State,  137  Ala. 
33 :  Oakwood  Stock  Farm  Co.  v.  Rahn, 
106  111.  App.  269;  State  V.  Riddle,  179 
Mo.  287.  See  also  Sute  v.  Albright. 
144  Mo.  648. 

M9.  L  Xaadatay  Bteteto.  — The 
Missouri  statute  (Rev.  Stat.  Mo.  1899. 
i  2623)  is  held  to  be  mandatory.  State 
V.  Hunter,  (Mo.  1904)  80  S.  W.  Rep. 

955. 

360.  f .  State  v.  Hunter.  (Mo.  1904) 
80  S.  W.  Rep.  955»  holding  that  the 
right  exists  irrespective  of  injury. 

Ml.  S^  State  v.  McLain,  159  Mo. 
340,  supporting  the  whole  text  pan- 
graph. 

4.  Brown  v.  State,  128  Ala.  is. 

A  Foil  Copy  of  tho  Toalrs  is  oot  le- 
quired  in  Aiabama,  Sanders  v.  State, 
131  Ala.  I. 

iiflflioaqrofOrdarofflsrvioo.  —  la  ills- 
bama  an  order  that  the  sheriff  "serve 
the  defendant  with  a  copy  of  a  list  of 
the  names  of  the  persons  oonstitnting 
the  jurors"  for  the  trial  of  a  ofttil 
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362.  See  note  2. 

864.  A,  Misnomer  of  Veniremen.  —  See  note  4. 

869.  See  note  2. 

866.  [/  Signature.  —  See  note  2a.] 

4.  Service  of  List  or  Panel  —  a.  Who  May  Serve.— 
See  note  3. 

d.  Mode  of  Service.  —  See  note  4. 
368.  fl.  Time  of  Service.  —  See  note  2. 

373.  IX.  Formation  of  Trial  Jvbt  —  2.  Kode  of  Lnpaneling 
—  a.  Generally.  —  See  note  4. 

374.  See  note  i. 

375.  d.  Drawing  Names  —  (i)  Box  —  Ballots.  —  See  note  2. 
876.  See  note  i. 

(2)  Number  of  Names.  —  See  note  2. 
377.  (3)  Omission  of  Names  —  (a)  Generally.  —  See  note  I. 
(b)  DiiqiuJified  Penons.  —  See  note  2. 

case  is  sufficient  under  the  requii  uinent  Veeenity  ef  Calling  Vamee  Alond.— 

providing  for  the  service  of  a  copy  of  In  Parnell  v.  State,  129  Ala.  6,  it  was 

the  venire  for  such  a  trial.     Sanders  v.  held   that   it  was   unnecessary   for   the 

State,   131   Ala.   i ;  Ford  v.   State,   129  judge    to    call    out    the    names    of   the 

Ala.  16.  jurors  drawn  from  the  box. 

36;l«    2.  Mere  Clerical  Mistake  Held  Bnbetantial  Compliance  with  the  Statute 

Mot  to  yitiate  PaneL  —  Beard  t/.  State,  41  was  held  to  be  sufficient  in  Miller  v. 

Tex.  Crim.  173.  South  Covington,  etc.,  St.  R.  Co.,  (Ky. 

364,    4.    Kimbrell  v.  State,  130  Ala.  1903)  74  S.  W.  Rep.  747. 

40.  375.    2.  Miller  v.  South  Covington, 

^65.    2.    Kimbrell  v.  State,  130  Ala.  etc.,  St.  R.  Co.,   (Ky.  1903)   74  S.  W. 

40.  Rep.  747. 

366,    2<z.  Signature  of  Sheriff.  —  The  376.    1.  Calling  Jnror  flrom  Another 

fact  that  the  list  is  not  signed  by  the  Case.  —  In  Handy  v.  State,  xai  Ala.  13, 

sheriff  does  not  constitute  a  ground  for  it  was  held  that  there  was  no  error  in 

quashing  the  venire  in  Alabama.  Handy  overruling  a  motion   to    have   a  juror 

V,  State,  121  Ala.  13.  brought  from  the  consideration  of  an- 

8.  Sudduth  V.  State,  124  Ala.  32.  other  unfinished  case,  to  be  passed  upon 

4.  Service  on  Counsel.  —  In    State   v.  as  a  juror  for  the  trial  of  the  case  in 

Faulkner,  175  Mo.  546,  it  was  held  that  hand.      See   also   Jarvis   v.   State,    138 

handing  the  list  to  counsel  by  the  clerk  Ala.  17. 

ot  the  court  was  sufficient  2.  State  v.  May,  168  Mo.  122,  wherein 

36§«     2.    Poetponement    of   Trial. —  it  was  held  that  a  refusal  to  quash  a 

Where  the  list  was  in  fact  given  to  the  panel  containing  less  than  the  required 

defendant  three  days  before  the  com-  number  constituted  a  ground  for  a  new 

mencement  of  the  trial,  though  not  so  trial. 

long  before  the  day  on  which  the  case  377.     1.  Supply  of  Omlfsion.  —  Stone 

was  set  to  be  tried,  this  was  held  to  be  v.  State.  137  Ala.  i. 

sufficient.     Thurman  v.   State,   2  Ohio  In  Alabama  it  has  been  held,  under  a 

Cir.  Dec.  466.  statute,    that    it    is    necessary    for    an 

373*  4.  Xqection  of  Qualified  Jurors,  omitted  name  to  be  placed  in  the  box, 

—  A  party  has  no  right  to  say  that  the  before   other   jurors   who   were   absent 

panel  shall  be  in  whole  or  in  part  com-  and    sitting   on    another    case    can    be 

posed  of  any  particular  persons,  hence  called  for  service.     Stone  v.  State,  ^37 

there  is  no  error  committed  by  the  court  Ala.  i. 

by    rejecting    certain    qualified    jurors  S.    The  Deetmetion  of  'Slips  Containing 

where  all  those  on  the  panel  are  qual-  Vamee  of  Honreeldents  was  held  not  to 

i^ed.     State  v.  Reynolds,  171  Mo.  ^S'-  constitute  prejudicial  error  in  Harmon 

374.     1.  Curtisv.  Com.,  iioKy.  845.  v.  Territory.  9  Okla.  313. 
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378.  (4)  Replacing  Nanus  in  Box.  —  Sec  note  i. 

S70.  8.  Bxenring  Jnrwn — a.  Power  to  Excuse  —  (i)  Gen^ 
irally.  —  See  note  3. 

S81.  See  note  2. 

Xmr  mthrat  Pnjiidiot.  —  See  note  3. 

S89.  Btttj  of  Court.  —  See  notes  1,2. 

883.  PrMvaptivii  —  B«Ti«w  of  Diientimi.  ^  See  notes  3,  4. 

384.  (2)  Time  of  Exercising  Power  —  (a)  B«f!or«G«B]^«ti«]i€ryuaL 
—  See  note  i. 

383.  b.  Grounds  for  Excusing  Jurors  — (i)  Lack  of 

Intelligence.  —  See  note  i. 

(2)  Igfiorance  of  English  Langtuige.  —  Sec  note  2. 

386.  (6^  Illness.  —  See  note  2. 

387.  (9)  Public  Officers.  —  See  note  3. 
381l«  (i  i)  Miscellafuous.  —  See  note  3. 

31I0.  c.  Time  of  Presenting  Excuses.  —  Sec  note  i. 

8TS,    1«  Bai^lMisg  Vuui  Laid  Aiido.  Thui,  a  Penan  on  the  Dotadaat'i  Ball 

-—In  Thomas  v.  State,  134  Ala.  126,  it  may  be  excused  from  the  jury.     Scott 

was  held  that  after  the  list  drawn  had  v.  State,  133  Ala.  112. 

been   exhausted   the   names   of   jurors  383.    ft.  Turner    v.    State,     (Tenn. 

which   had  been   laid   aside   might   be  1902)  69  S.  W.  Rep.  774;  State  v.  Wil- 

placed  again  into  the  hat  for  the  pur-  Hams,  49  W.  Va.  220. 

pose  of  drawing  jurors.  4.  Peaden  v.   State,   (Fla.    1903)    3S 

379.    ft.  Schieffelin    v.    Schieffelin,  So.   Rep.   204;   Mathis  v.   State,   (Fla. 

127   Ala.    14;    Peaden   v.   State,    (Fla.  1903)  34  So.  Rep.  287. 

X903)  35  So.  Rep.  204;  Mathis  v.  State,  3S4*    1«   Com.  v.  Payne,  205  Pa.  St. 

(Fla.  1903)  34  So.  Rep.  287;  Ellis  v.  loi. 

State,  1x4  Ga.  36;  Barnes  v.  Com.,  (Ky.  38ft.    1.   Pfeiffer  v,  Dubuque,  (Iowa 

1902)    70    S.   W.   Rep.   827;    State   v.  1903)  94  N.  W.  Rep.  492. 

Michel,  XII  La.  434;  State  v.  Hartley,  S.  State   v,   Anderson,   52   La.   Ann. 

56  Neb.  810;  Perry  v.  Western  North  xoi,  holding  the  matter  to  be  discre- 

Carolina  R.  Co.,  129  N.  Car.  333;  Com.  tionary  with  the  court  under  the  Lomi- 

V.  Payne,  205  Pa.  St.  10 1.  sicaui  statute. 

Illiistratioii. —  In  Thomas  v.  State,  124  386.    2.  Thomas  v.  State,  124  Ala. 

Ala.  48,  it  was  held  that  the  action  of  48 ;  Com.  v.   Payne,  205   Pa.   St.  loi ; 

the    court   in    excusing   certain    jurors  Goodall  v.  State,  (Tex.  Crim.  1898)  47 

from  attendance  as  regular  jurors  for  S.  W.  Rep.  359 ;  Beard  v.  State,  41  Tex. 

ttie  week  without  the  knowledge  or  con-  Crim.  173. 

sent  of  the  defendant  and  in  his  ab-  387.    8.  Janris  v.   State,    138    Ala. 

sence,  notwithstanding  their  names  were  12  (officer  in  state  militia), 

on  the  venire  served  upon  him,  was  not  389.    8.  Tha  Boafoof  for  XxoMS  An 

error,  as  the  order  of  the  court  showed  80  Vamarofifl  that  they  cannot  be  sped- 

that  they  were  excused  for  "sufficient  fied  beforehand  or  reduced  to  any  set 

cause  shown  to  the  court."  rule,  but  must  be  left  to  the  discretion 

381.    8.  Absence  of  Defendant. — That  of  the  judge  to  dispose  of  as  they  arise, 

the  court  cannot  excuse  a  special  ve-  Com.  v.  Payne,  205  Pa.  St  loi. 

nireman  in  the  absence  of  the  defend-  Juror  to  Serre  as  Witnen.  —  Where  the 

ant,  see  Qay  v.  State,  40  Tex.  Crim.  court  excused  a  juror  because  he  was  to 

593.  be  called  as  a  witness,  it  was  held  that 

8.  Keady  v.  People,  (Colo.  1903)  74  there  was  no  error  though  in  fact  he  was 
Pac  Rep.  892 ;  State  v.  Emblem,  46  W.  not  called  to  testify.  Barnes  v.  Com., 
Va,  3*6.  (Ky.  1902)  70  S.  W.  Rep.  827. 

38d«    1.  Barnes  v.  Com.,    xto   Ky.  390.    1.  See  (^odall  v.  State,  (Tex. 

348;  People  V.  Decker,  157  N.  Y.  x86;  Crim.  1898)  47  S.  W.  Rep.  359,  wherein 

State  V.  Vick,  132  N.  Car.  995*  it  was  hdd  that  it  was  competent  to  ex- 

9.  Barnes  v.  C>>in.,  xxo  Ky.  348.  cuse  a  juror  although  he  did  not  make 
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SHI.  See  note  i. 

4.  Talaimen  and  Additional  Jnrort  —  n.  Generally.  — 
See  note  2. 

896.  c.  Conditions  Which  Will  Authorize  —  (2)  Defi- 

dent  Panel.  —  See  note  2. 

897.  (3)  Exhaustion  of  Panel.  —  See  note  3. 

598,  See  notes  i,  2. 

599.  See  note  i. 

(4)  Probable  Exhaustion.  —  See  note  3. 
4O0.  (6)  Discharge  of  Jurors,  —  See  note  2. 
403.  d.  Sources  of  Procurement  —  (i)  From  Lisis,  Boxes, 
Etc.  —  Sec  note  i . 
408.  f2)  From  Body  of  County.  —  See  note  I. 

(3)  From  Bystanders.  —  See  note  2. 

his  excuse  known  on  the  first  call  of  the  before  the  regular  Tcnire  had  been  ex- 
court  for  excuses,  but  made  it  known  hausted,  it  appearing  that  several  of 
when  he  was  subsequently  called  for  the  the  veniremen  were  not  present,  that 
purpose  of  being  passed  on  by  the  the  court  sent  attachments  for  the 
parties.  absentees,  and  that  all  who  were  found 

Ml.    1.  ttek  Jnrort.  —  "It  would  be  not  sick  were  brought  into  court  and 

an   unreasonable  hardship    on   a   juror  examined. 

seriously  ill  to  require  him  to  be  brought  8.  State  v,  Watkins,  106  La.  380. 

into  court  merely  to  be  excused."    Com.  400«    2.  Veoeisity  of  Usehurglng  Jn- 

ff.  Payne,  205  Pa.  St.  xot.  rors. —  It   is    unnecessary   to   discharge 

2.  State  V,  Simons,  61  Kan.  752 ;  disqualified  jurors  before  summoning 
State  V,  Davis,  67  Kan.  545,  wherein  the  talesmen.  Driver  v.  State,  xia  Ga.  229. 
court  said:  "The  court  in  such  cases  403«  1.  Drawing  from  Sox. —  In  Ed- 
uses  its  discretion  under  the  law,  to  the  son  v.  State,  134  Ala.  50,  it  was  held 
end  that  business  before  it  may  proceed  that  the  defendant  was  entitled  to  have 
with  expedition."  the  names  drawn  from  the  legal  jury 

3INI.    8.  Leslie  v.  State,  (Tex.  Crim.  box  and  that  the  action  of  the  court  in 

1898)    47   S.   W.   Rep.   367;     Little  v.  drawing  them  from  another  box  consti- 

State,  42  Tex.  Crim.  551.  tuted  e-ror. 

Xatnm  of  Absentees  Pending  Formation  Where   the   names  of  talesmen   had 

ef  Jory.  —  Where  jurors  engaged  in  an-  been  drawn  from  the  talesmen  box,  as 

other  cause  return  after  talesmen  have  required  by  the  statute,  it  was  held  to  be 

been  called,  it  is  within  the  court's  die-  proper  to  call  them  upon  their  appear- 

cretion   whether   to   complete   the  jury  ance   without   a   second   drawing   from 

from    the    talesmen    or    the    returned  the  regular  panel  box.     State  v.  Wolf, 

jurors.    Texas,  etc.,  R.  Co.  v.  Wright,  112  Iowa  458. 

31  Tex.  Civ.  App.  249.  In  Iowa  the  method  of  procedure  is 

397.    8.  State  v.  Riggs,  no  La.  509.  largely    discretionary    with    the    court. 

S9§.    1.  State  v.  Wright,  15  S.  Dak.  State  v,  John,   (Iowa  1903)  93  N.  W. 

628.  Rep.  61. 

2.  Ezhanstiiig   Bight   of  Peremptory  403«    1.  State  v,  John,  (Iowa  1903) 

Chidlenge.  — In  State  v,  Wright,  15  S.  93  N.  W.  Rep.  61. 

Dak.  628,  it  was  held  that  the  defendant  In    PenasylTEiiia    in  a  murder  trial 

was   lawfully   required   to   exercise  his  talesmen  may  be  summoned   from  the 

right   of   peremptory   challenge   against  body  of  the  county  or  from  bystanders, 

members   of   the   regular   panel   before  or  from  both.    Com.  v.  Cressinger,  193 

talesmen  were  called.  Pa.  St.  326. 

399.    1.  In  Carlisle  v.  State,  (Tex.  2.  Beleetlott  from  Byituiden  in  Kantas 

Crim.  1900)  56  S.  W.  Rep.  365,  it  was  is  held  to  be  authorized  only  where  the 

held   not   to   constitute   error  that   the  requisite    number    cannot    be    obtained 

court  compelled  the  defendant  to  select  otherwise.    State  v,  Edwards,  64  Kes. 

jmors  from  a  list  of  talesmen  summoned  455. 
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4*6.  /•  Order  or  Direction  — (i)  By  Venire,  —  See  note  i. 
408.  g.  Number  of  Tales  Jurors.  —  See  note  i. 
4#9.  h.  Summoning.  — See  note  i. 

410,  See  note  i. 

y.  Impaneling.  —  See  note  4, 

411.  See  note  i. 

418.  6.  Challenges  to  Array — a.  Generally.  —  See  note  3. 

4 in.  See  note  i. 

*.  Grounds  —  (i)  At  Common  Law,  —  See  note  4. 

49#«  (2)  Departure  from  MocUs  of  Selection^  Drawings  Etc, — 
See  note  i. 

491.  (3)  Bias^  Partiality^  etc.^  of  Summoning  Officer.  —  See 
notes  1,  2. 

4S9.  (4^  Statutory  Prescription —  See  notes  i,  2. 

(5)  Miscellaneous.  —  See  notes  l,  3. 

(6)  Cause  Affecting  Part  of  Panel  —  See  notes  4,  5. 


1.  Tkat  th*  Statate  Mwt  Be  Wlura  Then  Wm  Ho  Sabitutial  De- 

OiMtlti!   WiUi,   see    State   v,    Simons,  pamire  f rom   the   forms   prescribed   faf 

ei^sa.  752;  Gulf,  etc.,  R.  Co.  v.  Gil-  law  in  respect  to  the  drawing  and  re- 

^rin,   (Tex.  Qt.  App.   1900)   55   S.   W.  turn  of  the  jury  a  challenge  was  held 

Rep.  985*  to  be  properly  OTemaled.   People  v.  Rod- 

•IttUlory  Med*  Kay   Be  WaWvd.  —  ley,  131  CaL  240. 

Newman  v.  Sute,  (Tex.  Oim.  190J)  70  By  tho  Hew  Toik  CMe  of  Griiniaal  Fro- 

S.  W.  Rep.  95 1.  oadvre;  §  362,  "a  challenge  to  the  panel 

4#S*    L  Com.  V.  Payne,  205  Pa.  St  can  be  founded  only  on  a  material  de- 

tot.  parture,  to  the  prejudice  of  the  defend- 

1.  State  V,  Jackson,   167  Mo.  ant,  from  the  forms  prescribed  by  the 


•91.  Code  of  Civil  Procedure,  in  respect  to 

41#«    1.  See    People   v.    Lammerts,  the  drawing  and  return  of  the  jury,  or 

164  N.  Y.  137,  holding  that  the  sheriff  on  the  intentional  omission  of  the  sheriff 

was  not  required  to  make  his  return  at  to  summon  one  or  more  of  the  jurors 

or  before  the  opening  of  the  term  of  drawn."     People  v,  Schmidt,  168  N.  Y. 

court.  568. 

4.  LockUn  V.  Sute,  (Tex.  Oim.  1903)  431.    1.   People  cr.  Teshara,  134  CaL 

75  S.  W.  Rep.  305.  542,  holding  that  a  defendant  has  the 

411.    1.  TalM  Jkren  Kay  Be  CaUad  right  to  show  by  any  competent,  rele- 

tee  at  a  Tiaa.  —  Com.    v.    Payne,    205  vant  evidence  the  bias  of  the  officer. 

Pa.  St.  loi.  8.  Inability    to    Find    TeainaMn.  — 

419.    S,  Young  r.  State,  90  Md.  579  State  v.  Woods,  66  N.  J.  L.  458,  in- 

[citing  12  En  CYC.  of  Pu  and  Pr.  418] ;  volving  the  formation  of  a  struck  jury. 

Teal  V.  Sute.  119  Ga.  108;  Thompson  See   also    C^ddell   v.    State,    129    Ala. 

r.  State,  109  Ga.  272:  Bruen  v.  People,  57. 

ao6  lU.  417:  Moore  v.  Navassa  Guano  49SI.    1.  Moore   v.    Navassa    (juano 

Co.,  130  N.  Car.  229.  Co.,  130  N.  Car.  229. 

419.    1.  StatatoryProhiUtioaofChal-  9.  White  v.  State,  (Tex.  Oim.  1904) 

Imga.  — Challenges  to  the  panel  have  78  S.  W.  Rep.  1066. 

been   abolished   by   statute   in    Oregon.  493,     1.  Longmire  v.  State,  130  Ala. 

State  V.  Savage,  36  Oregon  191.  66;     Kimbrell   v.   State,    130  Ala.   40; 

4.  Thompson  v.  State,   109  Ga.  272;  Thoma.  v.  State,  124  Ala.  48. 

Moore  9.  Navassa  Guano  Co.,   130  N.  -8.  People  v.  Schmidt,  168  N.  Y.  56ew 

Car.  229.  hoiding  that  the  fact  that  jurors  were 

490*    1.  People  v.  Wong  Bin,   139  excused  on  their  unsworn  statements  as 

Cal.  60;  Moore  v.  Navassa  Guano  Co.,  to  the  nature  of  their  excuses,  did  not 

130  N.  Car.  HQi  White  v.  Sute,  (Tex.  constitute  a  ground  for  challenge. 

Otm.  1904)  78  S.  W.  Rep.  to66 ;  State  4.  Young  v.  State,  90  Md.  579. 

V.  Bates,  as  Utah  x.  6.  Teal  r.  Sute,   1x9  Ga.  xo8;  Kerr 
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494.  c.  Time  of  Interposition.  —  See  notes  2,  5. 

439.  See  notes  i,  2,  4. 

496.  See  note  i. 

rf.  Waiver  of  Right  of  Challenge.  —  See  notes 

2,  3- 

497.  i.  Form,  and   Sufficiency  —  (2)  Specificness.  —  See 
note  I. 

/.  Support  of  Challenge.  —  See  note  2. 

498.  g.  Effect  of  Sustaining  or  Overruling  Chal- 
lenge.  —  See  note  2. 

499.  7.  Challenges  for  Cause  —  b.  Classification  —  chaUeagef 
10  VftTor.  —  See  note  5. 

480.  c.  Grounds  —  (2)  Formation  and  Expression  of  Opinion. 
—  See  note  2. 

481.  (3)  Bias  or  Partiality,  —  See  notes  2,  3. 
489.  (4)  Relationship.  —  See  note  i. 

V.  State,  63  Neb.  115;  State  v.  Barker,  ex  parte  affidavit  of  the  accused  did  not 

68  N.  J.  L.  19.  constitute  evidence  of  the  grounds  on 

4M«    S.  Queenan   v.   Territory,    ix  which  a  motion  to  quash  the  venire  was 

Okla.  261.    See  also  Tarrance  v.  State,  based. 

43  Fla.  446,  holding  that  defendants  in  438.    S.  What  Constitntas  Disallow* 

criminal  cases  have  no  right  to  challenge  anoe  of  Challenge.  —  In  Montana  the  ac- 

an  array  of  petit  jurors  whose  term  of  tion  of  the  court  in  sustaining  or  allow- 

•ervice  will  expire  before  such  defend-  ing  a  demurrer  or  an   exception   to  a 


ants  are  to  be  placed  upon  trial. 

5.  See  State  v,  Everson,  63  Kan.  66. 

4IM*    1.  Longmire  V.  State,  130  Ala. 
66;    Carter   v.    State,    39    Tex.    Crim. 

352. 

%,  Longmire  v.  State,    130  Ala.  66; 
People  V.  McArron,  121  Mich.  i. 


challenge  and  impaneling  the  jury  was 
held  to  be  a  disallowance  of  the  chal- 
lenge.   State  V,  Tighe,  27  Mont.  327. 

Ezoeption  Cannot  Zt  Noted  on  Befosal 
to  Qnash  Array. —  State  v.  Lynn,  3 
Penn.  (Del.)  316. 

Demurrer  Eqoivalent  to  Exception  to 


4.  State  V,  Parker,  132  N.  Car.  10 14    Challenge.  —  State  v.  Tighe,  27  Mont. 
iciting  12  En  CYC.  of  Pl.  and  Pr.  424,     327. 


and  supporting  the  text  on  pages  424, 
425  J ;  Queenan  v.  Territory,  11  Okla. 
a6i. 

4M.  I.  Jordan  v.  State,  1x9  Ga. 
443;  Cochran  v.  State,  113  Ga.  736; 
State  V,  Brennan,  164  Mo.  487;  Strong 
V.  State,  63  Neb.  440. 

8,  Cochran  v.  State,  1x3  Ga.  736; 
State  V.  Mcintosh,  109  Iowa  209;  State 
V.  Watkins,  106  La.  380;  Stute  v,  Jones, 
52  La.  Ann.  211;  Gatzow  v.  Buening, 
106  Wis.  I. 

S.  People  V,  Amaya,  134  Cal.  531. 

437.  1.  Cochran  v.  State,  113  Ga. 
726;  Channell  v.  State,  109  Ga.  150; 
State  V.  Baptiste,  X05  La.  661 ;  Strong 
V.  State,  63  Neb.  440. 

That  Faets  Must  Be  Set  Out,  see  State 
V.  Barker,  68  N.  J.  L.  19. 

9.  Tarrance  v.  State,  43  Fla.  446; 
State  V,  Craft,  164  Mo.  631. 

Sz  Parte  Affidavit.  —  In  State  v.  Bap- 
tiste, 105  La.  661,  it  was  held  that  the 


499.  6.  O'Fallon  Coal  Co.  v,  La- 
quet,  89  111.  App.  13,  affirmed  198  111. 
125;  Turner  v.  State,  X14  Ga.  421,  each 
citing  12  En  CYC.  of  Pl.  and  Pr.  429. 
See  also  Thompson  v.  State,  109  Ga. 
272,  discussing  the  nature  and  classifi- 
cation of  the  common-law  challenges. 

430.  8.  People  v.  Cebulla,  137  Cal. 
314;  Klyce  V.  State,  79  Miss.  652; 
Goble  V.  State,  42  Tex.  Crim.  501. 

431.  2.  Naylor  v.  Metropolitan.  St. 
R.  Co.,  66  Kan.  407;  Gatzow  v.  Buen- 
ing, 106  Wis.  I. 

The  Good  Opinion  of  Counsel  by  a  juror 
will  not  constitute  a  disqualification. 
State  V.  Boyce,  24  Wash.  514. 

3.  Queenan  v.  Territory,  11  Okla.  261. 

433.  1.  Mono  County  v.  Flanigan, 
130  Cal.  105;  Davis  v,  Searcy,  79  Miss. 
292;  Bradt  v.  Peck,  81  N.  Y.  App.  Div. 
295 ;  People  v.  Mack,  35  N.  Y.  App. 
Div.  114;  State  v.  Hatfield,  48  W.  Va, 
561 ;  State  v.  Brock,  61  S.  Car.  141. 
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(6)  AEemmgi.  — See  note  i. 

Igmormmc€  of  EmgUsk  Lamgmagt. — See  note 
t^usdmiums  ScmpUs.  —  See  note  3. 
►)  Prwr  Sewvut  as  Juror.  —  See  notes  I,  X. 
note  I. 
(lOj  Cau5£  Pending  at  Term.  —  See  note  4. 
(11)  Other  tham  Statutory  Causes.  —  See 
See  note  i. 
^12)  JlisceOameoms  Grounds  —  *-^|tr^  — 

d.  Waiver  of  Right  of  Challenge-  — 
See  notes  i«  2. 

e.  Time  of  Ixterposi  riON.  —  See  note  i. 

—  See  note  4. 

1. 
€r  MMMliiBrtiM.  —  See  note  I. 


See  noted. 


1.  Qvecsan   v.   Tcnitocy,    11 


Jency  St.  R.     Qoecnan 


%,  Dictenoa  v. 

<>.  tt  N.  J.  L.  45- 

Sw  People  V.  CeboIIa,   ijj  CaL  ju; 
Ttogkt  V.  Amaya,  134  CaL  $ji ;  kbca  v. 
63  NcbL  461. 

1.  Jordan  v.   State,    119   Ga. 


4S; 


/«  Xc^rufce.  ~  Cba  r.  State,  62  Xcbu 
is;  Fin  V.  Doaahoo,  Neb.  1903;  93 
K.  W.  Rcpt  ic:». 

9L  Kaoaas  Ctj  «.  KxrUkam,  9  Kan. 
AfpL  J16;  FifK  r.  Donaboo,  (Xeb. 
1903  ■  9S  ^-  ^'-  i'cp^  loao ;  Gxl  r.  Ssaxe, 
42  Xcbu  IS- 

4W.  L  Hqfbes  t.  State.  109  Wis. 
J97  tf  iirptfd  by  statnte). 

C  State  V.  Sprrey.  13^  X.  Car.  989. 
wmf  Ooforniftmt  Sfelswlp 
r« — Is  Tejrms  it  kas  been  hdd  in 
acaxnst  a  city  ^SkaX  tbe  fact 
tkat  a  jnryman  bad  pcotSjn^  a  damage 
9DKt  frovtx:g  oat  of  a  totally  different 
flribjcct-maner  ccostitated  no  disgnafi- 
ficatioa.  San  Antotbo  r.  Diaz,  (Tex. 
Ct.  AppL  1901 1  62  S  W.  Rep.  S49- 

II  Goff  r.  State.  155  led.  ttj- 

4SSw  L  Ferrdl  r.  State,  •  Fla.  1903) 
34  So.  RepL  2.20. 

%,  State  r.  Tulip.  9  Kan.  App.  454. 

C  People  r.  Biacfc,  35  X.  Y.  App. 
DiT.    1x4;    Qoeenan   v.   Territory,    11 


t.  Yoinig  r.  State.  90  Md. 
579  IcitiMz  I  a  ExcTC.  or  Pl.  aicd  Pa. 
437):  State  r.  Lynn.  3  Pcnn.  (DcL) 
316;  Sapp  V.  State,  116  Ga.  182:  State 
r.  Carpester,  (Iowa  1004)  98  N.  W. 
Rep.  775;  Fnkher  r.  State.  82  Miss. 
iio;  West  9,  State.  80  Miss.  710:  Coil 


V.    State,    62    XdhL    15; 
XoTtb  Jersey  St.  R.  Co.,  68  X.  J 
7.   Terxxtory,    1 1 
r.  Montana 
105  Fed.  Rep.  337. 

—  James  v.  State,  68  Ark.  464. 

S.  Denmark  r.  State,  43  Fla.  182; 
GaTin  r.  State.  42  Fla.  553;  State  t. 
Mclctosii,  109  Iowa  209;  Dovey  «. 
JaccsTtBe,  ixi  Wis.  628;  Cornell  t. 
State,  104  Wxs^  527. 

O^geetian  to  RTr»p»y  Ivor.  —  In  Al- 
len r.  State,  134  Ala.  139.  it  was  held 
tbat  the  defendant  naiicd  kis  ri^t  to 
cfaaHeiTce  a  joror  for  canse  by 

to    tke   eM.usiiie    of 


jorer  by  tke  conrt  for  tke 

Tiiilvre  to  Make  Timely  L.^, 
boaoo  Xwr  kas  been  keU  to 
a  wairer.     PfeifFer  r. 
1903  >  94  X.  W.  RepL  492. 

L  James    r.    State,    68   Aik. 


y 


4,  People  V.  Boren.  139  CaL  210; 
FerreQ  r.  State.  « Fla.  1903)  34  So.  Rcvl 
220 ;  Yoong  r.  State,  90  Md.  579 ;  Coil 
r.  State,  62  Xch.  15. 

499.  1.  Haddcn  r.  Tkompoon.  it8 
Ga.  207:  Sapp  r.  Sute,  116  Ga.  182; 
Yoong  r.  State,  90  Md.  579;  Qoeenaa 
r.  Territory,  ii  Olda.  261;  Garcia  v. 
State,  (Tex.  Crim.  1901)  63  S  W.  Rep. 

309- 

If  tko  SnrciM  of 
Havo  Mmifwai  tko 
fore  tbe  jmy  was 
trial  win  not  be  granted.  Britt  9.  State. 
1x2  Ga.  583;  Yoong  V.  State.  90  Md. 
579;  Warner  v.  lacger,  49  W.  Va.  61. 
1«  Denmark  r.  Stale,  43  Fla. 
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449«  MHratfM  €r  Onrt.  —  Sec  note  2. 
441«  /.  Order  of  brrERPOsmoN.  —  See  note  i. 
^AA.  g.    Form   and   Sufhcienct  —  (2)    SpeciJUmiim  0f 
Grounds.  —  See  note  2. 
44S.  See  notes  i,  2. 

444.  k.  Number  of  Challenges.  —  See  note  i. 

i.  Withdrawal.  —  See  note  3. 
44tf«  /  Province  of  Trial  Judge.  —  See  note  1. 
44C  8.   IhrMiiwatim  —  Trial  cf  GkaUuigw  —  «.   RIGHT  TO 
Examine.  —  See  notes  2,  3. 
447«  b.  Waiver  of  Right.  —  See  note  i. 


i8a;  Stele  v.  Carpcrter,  (lowm  1904) 
98  N.  W.  Re|».  775;  ^touQK  v.  Stete,  90 
Md.  579 ;  Dickenon  v.  North  Jersey  St. 
R.  Co^  68  N.  J.  L.  45;  People  v.  Mack, 
35  N.  Y.  App.  Dhr.  114;  Goad  v.  Stete, 
106  Teno.  175;  Intematioiial,  etc,  R. 
Co.  V.  Woodward,  j6  Tex.   Cnr.  App. 

44«.  S.  Blade  V.  Stete,  (Tex.  Crim. 
1904)  81  S.  W.  Rep.  30a  [n'fMf  la 
Em  arc.  of  Pl.  avd  Pi.  440I ;  Gaff  v. 
Stete,  155  Ind.  277;  Taylor  9.  Conibi. 
(Ky.  1899)  50  S.  W.  Rep.  6 

1m  OaJiteauL  —  See  Peof^  v.  Boren, 
139  CaL  aio. 

441.  1.  Im  AtttiWM  the  ttete  most 
exhaust  ite  challenges  for  caose  before 
passtng  the  juror  to  the  defendant  for 
that  purpose.  Lackey  v.  Stete,  67  Aik. 
416. 

443.  S.  Shields  9.  Stete,  149  Ind. 
395 ;  Stete  V.  Erans,  161  Mo.  95. 

lAanags  of  Statato. —  It  is  not  neces- 
sary uat  an  objection  to  a  jnror  should 
be  made  in  the  exact  language  of  the 
stetute.  It  is  sufficient  if  the  attention 
of  the  court  is  directed  to  the  specific 
objection  made.  Figg  v.  Donahoo,  (Nd>. 
1903)  95  N.  W.  Rep.  loao. 

WaiTsr  of  Farmal  DeCMis  in  Challenfe. 
—  In  People  v.  Ccbulla,  137  Cal.  314,  it 
was  held  that  by  simply  denying  the 
challenge  the  defendant's  attorney 
waived  any  formal  objection  to  it. 

449.    1.  A  Mere  AsnonneemsBt  that 


steting  that  he  was  "not  CMwpttent  to 
serre"  upon  the  jury  was  held  to  be 
inwiflicinu  in  Shields  v.  Stete,  149  lad. 

395- 

444.  1.  Stevens  v.  Unioii  R.  Col, 
(R.  L  1904)  58  AtL  R^  49a,  wherein 
it  was  said  that  the  policy  of  Icgislatioa 
has  been  to  leave  the  number  whoQy 
unlimiteda 

8.  Rftet  €r  mthdnviag 
Where  a  diallenge  is  sustained 
sequendy  wididrawn,  objection  to  the 
juror  is  waived.  Doyle  v.  Cool,  too 
Va.  808. 

4M«  I.  Tipton  Light,  etc,  Co.  v. 
Newcomer,  (Ind.  App.  1903)  67  N.  £. 
Rep.  548;  State  v.  Kellogg,  104  La.  $80; 
Stete  V.  Buralli,  (Nev.  1903)  7<  P^c 
Rep.  53a. 

44#«  S.  In  re  GoKhhorp,  its  lo^x^ 
430 ;  Stete  V.  Perioux,  107  La.  601 ; 
Stete  V.  Tigfae,  a7  Mont.  3a7 ;  Hardy  v. 
U.  S.,  186  U.  S.  224,  the  last  case  hold- 
ing that  the  government  has  a  right  to 
examine  a  juror  concerning  his  con- 
scientious scruples. 

Tmmatmlsl  QaestloBS.  —  In  Stete  v. 
Garth,  164  Mo.  553,  it  was  held  not  to 
constitute  error  for  the  court  to  dis- 
allow questions  which  would  not  have 
assisted  counsel  in  making  his  dial- 
lenges. 

8.  Iroquois  Furnace-  Co.  v.  McCrea, 
91  111.  App.  337,  aMmud  191  HI.  340; 
American  Bridge  Works  v.  Pereira,  79 


counsel  had  heard  that  one  of  the  jurors    111.  App.  90 ;  Foley  v.  Cudahy  Packing 


had  formed  and  expressed  an  opinion 
does  not  constitute  a  proper  challenge. 
Crew  V.  State,  113  Ga.  645. 

9.  Jm  **OKtu%J* — People  v.  Owens, 
123  Cal.  482;  Haggard  v.  Petterson,  107 
Iowa  417;  State  v,  Soper,  148  Mo.  219; 
Stete  V.  Evans,  161  Mo.  95;  Stete  v. 
Simas,  25  Nev.  432. 

Man  ABigatlMi  that  Juror  Is  laeompe- 
iMttolw*. — A  challenge  to  a  juror 


Co.,  119  Iowa  246;  Stete  v.  King,  174 
Mo.  647 ;  Com.  v.  Brown,  23  Pa.  Super. 
Ct.  470;  Tarpey  v.  Madsen,  26  Uteh 
294.  See  also  French  v.  Wateibury,  7a 
Conn.  435.  holding  that  the  court  is  not 
bound  to  interrogate  the  jury. 

447.  I.  Lindsey  v.  State,  iir  Ga. 
833;  In  re  Goldthorp,  X15  Iowa  430; 
State  V.  Burke,  107  Iowa  659;  Sprague 
V.  Brown,  21  R.  I.  329. 
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448.  c.  R&EXAMINATION.  —  See  note  3. 

449.  d.  Challenging  Before  or  After  Examination. 

—  Sec  note  i. 

451.^.  Statutory  Provisions  —  (2)  Province  of  Judge — 
(a)  OMMnOly.  —  See  note  i. 

453.  (3)  Statutory  Questions.  —  See  note  3. 

4A4.  h.  Scope  OF  Examination  —  (i)  Latitude  and  Limita- 
tion  of  Inquiry.  —  See  notes  i,  2. 

4ml,  See  note  2. 

4tl6,  (2^  Questioning.  —  See  note  2. 

4tl7«  (3)  Reliance  on  Statements  of  Juror.  —  See  notes  2,  4. 
(4)  Province  of  Court  —  (a)  GtatraUy.  —  See  note  5. 

4tl8«  (b)  Vnwuraatod  Aetioa.  —  See  note  I. 

4tf9.  See  note  2. 


448«  ft.  Mooring  v.  State,  129  Ala. 
66,  holding  that  where  a  juror  had  been 
accepted  and  sworn  he  should  not  have 
been  set  aside  on  the  application  of  the 
•tate,  challenged  for  cause,  and  his 
place  filled,  without  the  consent  of  the 
defendant. 

449.    1.  Jarvis  v.  State,  138  Ala.  17. 

IHMntion  of  Court.  —  Jarvis  v.  State, 
138  Ala.  17* 

4ft  1.  1.  Robinson  v.  Howell,  66  S. 
Car.  326. 

4ft!i.  ft.  Sabataatial  CompUanoo  with 
ttatato.  —  Where  the  questions  pro- 
pounded are  substantially  the  same  as 
those  prescribed  by  statute,  an  imma- 
terial variance  is  not  fatal.  Lindsey  v. 
State,  III  Ga.  833* 

Qaoftioni  Pertaining  to  Consoientions 
SemplM.  —  Where  counsel  for  the  state 
asked  jurors  if  they  had  any  conscien- 
tious scruples  in  regard  to  the  infliction 
of  the  death  penalty  on  circumstantial 
evidence,  an  objection  on  the  ground 
that  this  was  not  a  statutory  question 
was  held  to  be  without  merit.  Johnson 
V.  State,  44  Tex.  Crim.  332. 

4ft4.  1.  Swift  V.  Platte,  (Kan. 
1903)  74  Pac.  Rep.  635;  Spoonick  v. 
Backus-Brooks  Co.,  89  Minn.  354;  Ray 
V.  State,  108  Tenn.  282. 

Introdndng  Eztranoons  Matters.  — 
The  inquiry  should  never  be  made  to 
introduce  extraneous  matter  of  a  preju- 
dicial character  that  may  improperly  in- 
fluence the  verdict.  Swift  v.  Platte, 
(Kan.  1903)  72  Pac.  Rep.  271. 

Whether  Juror  Would  Convict  on  Cir- 
eunttaatial  Zvidenee. —  In  Hardy  v,  U. 
S.,  186  U.  S.  224,  it  was  held  th^t  there 
was  no  impropriety  in  permitting  the 
government  to  search  the  mind  of  a 
juror  to  ascertain  if  his  views  on  cir- 


cumstantial evidence  were  such  as  to 
preclude  him  from  finding  a  verdict  of 
guilty  with  the  extremest  penalty  which 
the  law  allows. 

8.  Britt  V.  State,  112  Ga.  583;  Young 
V,  State,  90  Md.  579;  Wagoner  v. 
laeger,  49  W.  Va.  61. 

45ft.  8.  O'Boyle  v.  Kjom.,  100  Va 
785. 

456.  S.  Parrish  v.  State,  139  Ala. 
16 ;  State  v.  Cross,  72  Conn.  T22.  \  State 
V,  Garth,  164  Mo.  553;  People  v.  C3onk- 
lin,  17s  N.  Y.  333;  San  Antonio,  etc, 
R.  Co.  V.  Belt,  24  Tex.  Civ.  App.  281; 
State  V.  Smith,  tz  Vt.  366. 

457.  8.  State  v.  Mickle,  25  Utah 
179  \,cii\ng  12  Encyc.  of  Pl.  akd  Pa 
456  (457)] ;  People  V.  Bishop,  66  N.  Y. 
App.  Div.  415. 

4.  Young  V.  State,  90  Md.  579. 

6.  Keady  v.  People,  (Colo.  1903)  74 
Pac  Rep.  892 ;  Foley  v.  Cudahy  Paddng 
Co.,  1x9  Iowa  246 ;  King  v.  State,  (Tex. 
Crim.  1 901)  64  S.  W.  Rep.  245. 

It  Is  Hot  the  Bnty  of  the  Court  to  Sa^* 
gMt  questions  such  as  it  would  allow. 
San  Antonio,  etc.,  R.  Co.  v.  Belt,  24 
Tex.  Civ.  App.  281. 

The  Court  Has  a  Right  to  Ask  Tnrors 
Loading  daeotions,  because  it  is  the  duty 
of  the  court  to  pass  upon  the  qualifica- 
tion of  the  juror.  State  v.  Boyce,  24 
Wash.  514. 

Asking  What  Jnror  Wcnld  Do  under 
Supposed  Facts.  —  Questions  asking  what 
a  juror  would  do  under  supposed  circum- 
stances may  be  ruled  out.  Ryan  v. 
State.  T15  Wis.  488;  Hughes  v.  State, 
109  Wis.  397. 

45S.  1.  State  v.  Daugherty,  ^z 
Kan.  473. 

459.  8.  Caring  Error.  —  Where  the 
excluded  question  asked  by  counsel  and 
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469.  I.  Trial  of  Challenges  —  (2)  To  Polls  —  (b)  T*  iiw 

—  aa.  By  Court.  —  See  note  2. 

468.  (e)  Proof.  —  See  notes  i,  3. 

469.  See  notes  i,  2. 

470.  (d)  OondniiTOiioii  of  Hiidiiigt  —  m.  By  Coukt. —  See  note  2. 
479.  See  note  i . 

478.  9.  Peremptory  Challenges  —  a.  Definition  and  Nature 

—  (0  Generally.  —  See  note  3. 

474.  {2)  Right  Is  to  Reject,  Not  to  Select.  —  See  note  2. 

b.  Right  to  Challenge  Peremptorily  —  (i)  For- 
merly. —  See  notes  3,  4. 

476.  (2)  Modern  Practice.  — See  note  1. 

477.  (3)  Impairment  of  Right.  —  See  note  i. 

478.  See  notes  i,  2. 

c.  Legislative  Power.  —  See  note  4. 

479.  d.  Number  Allowed  —  (i)  Generally.  —  See  note  3. 

480.  See  notes  i,  2. 


the  one  propounded  by  the  court  were 
substantially  identical,  it  was  held  that 
there  was  no  prejudicial  error.  O'Boyle 
V,  Com.,  100  Va.  785. 

46d.  2.  O'Fallon  Coal  Co.  v.  La- 
quet,  89  111.  App.  13,  afHrmed  198  111. 
125;  East  St.  Louis  Electric  R.  Co.  v. 
Snow,  88  III.  App.  660. 

468.  1.  See  State  t/.  Weaver,  58  S. 
Car.  106,  holding  that  the  burden  is  on 
the  party  challenging. 

ft.  Turner  v.  State,  114  Ga.  421,  quot- 
ing 12  Encyc.  op  Pl.  and  Pr.  468. 

469.  1.  East  St.  Louis  Electric  R. 
Co.  V,  Snow,  88  111.  App.  660,  quoting 
12  Encyc.  of  Pl.  and  Pr.  469. 

3.  Jarvis  v.  State,  138  Aia.  17;  State 
V.  Morgan,  23  Utah  212. 

470.  2.  Turner  v.  State,  114  Ga. 
421  [citing  12  Encyc.  of  Pl.  and  Pr. 
470];  In  re  Goldthorp,  115  Iowa  430; 
Rhea  v.  State,  63  Neb.  461 ;  State  v, 
Vick,  X32  N.  Car.  995. 

473.  1.  Jarvis  v.  State,  138  Ala. 
17;  Wilburn  v.  Territory,  10  N.  Mex. 
402. 

473.  3.  Nicholson  v»  People,  31 
Colo.  53;  State  v.  Lyons,  (N.  J.  1904) 
58  Atl.  Rep.  398. 

474.  2.  Nicholson  v.  People,  31 
Colo.  53 ;  State  v.  Breaux,  104  La.  540 ; 
Rogers  v.  State,  89  Md.  424;  Dunn  v, 
Wilmington,  etc.,  R.  Co.,  131  N.  Car. 
446 ;  Com.  V,  Brown,  23  Pa.  Super.  Ct. 
470;  Stevens  v.  Union  R.  Co.,  (R.  I. 
1904)  58  Atl.  Rep.  492;  State  v.  Weaver, 
58  S.  Car.  106. 

8.  East  St.  Louis  Electric  R.  Co.  v. 
Snow,  88  111.  App.  660. 


4.  Waggoner  v.  Dodson,  (Tex.  Gv. 
App.  1902)  68  S.  W.  Rep.  813. 

476.  1.  Gordon  v,  Chicago,  20  x  111. 
623  [citing  12  Encyc.  of  Pl.  and  Pr. 
474-476,  and  adopting  the  language  of 
the  two  text  paragraphs  headed  For- 
merly and  Modem  Practice'^  \  Waggoner 
V,  Dodson,  (Tex.  Civ.  App.  1902)  68 
S.  W.  Rep.  813. 

In  Biiminary  Prooeedings  instituted  in 
justice's  courts  in  New  York,  for  the 
recovery  of  real  estate,  it  has  been  held 
that  peremptory  challenges  are  allow- 
able. Lasher  v,  Curry,  (Cotmty  Ct.)  9 
N.  Y.  Annot.  Cas.  260. 

477*  1.  State  v.  Hunter,  118  Iowa 
686. 

478*  1.  Swanson  v.  Mendenhall,  80 
Minn.  56. 

2.  Stevens  v.  Union  R.  Co.,  (K.  I. 
1904)  58  Atl.  Rep.  492. 

4.  Brown  v.  State,  62  N.  J.  L.  600, 
quoting  12  Encyc.  of  Pl.  and  Pr. 
478. 

479*  8.  Eifeet  of  ChaUenging  in  Ex- 
0688  of  Nmnber  Allowed  —  Common  Law, 
—  Stevens  v.  Union  R.  Co.,  (R.  I. 
1904)  58  Atl.  Rep.  492. 

4§0.  1.  People  v.  Smith,  134  Cal. 
453;  Considine  v,  U.  S.,  (C.  C.  A.)  112 
Fed.  Rep.  342;  Tyler  v.  U.  S.,  (C.  C. 
A.)  106  Fed.  Rep.  137;  Jewett  v.  U.  S., 
(C.  C.  A.)  100  Fed.  Rep.  832. 

2.  What  law  Controls.  —  "  It  is  the 
locus  fori,  and  not  the  locus  delicti, 
that  determines  the  number  of  the 
state's  peremotory  challesgei."  State 
V.  May,  168  Mo.  laa. 
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481«  See  nole  i. 

484.  (3)  Joint  Parties  — {^  OtU  Aottma.  —See  notes  i,  2. 
480.  (k)  OfitlMiriwi  €r  A«tiffu.  —  See  note  i. 

(•)  Oriaiaftl  ymiiiliigt  —  aa.  Rights  of  Dvenoaiits.  — •  See 
note  2. 

486.  See  note  i . 

487.  M.  Rights  op  Statb.  —  See  note  4* 
489.  (5)  United  States  Courts.  —  See  note  4. 

499.  g.  Time  of   Interposition    of    CHAixENt^E  —  (i) 

Before  Acceptance  of  Juror  —  (a)  OMMnlly.  —  See  notes  i»  3,  4. 

4M.  (k)  Xn«T«taKt  iMtftMM.  —  See  note  i. 

4*4.  (2)  Before  Administration  of  Oath  —  (»)  Ommllj.  —  See 
notes  i»  2. 

49S.  See  note  i. 

(b)  Bif  kt  AkMivn.  —  See  note  2. 

Ml.    l«  Bi^t.—  People    v.    Logan,  4ST.    4.  State  v.  Dretny,  6s   Kul 

1J3  Cal.  414.     See  alio  People  v.  Sul-  J9J. 

Ihran,  ija  Cal.  93i  which  was  a  case  of  49#«    4.  lUte  PtmIIm  Voi  Btndliif 

bafglanr,  but  involTed  the  same  prin-  on  Fedsnl  Courts.  —  U.  S.  v.  Davis,  xoj 

eiple.  Fed.  Rep.  457. 

Ouital  Twiist  Vol  Dtsirod.  —  In  State  499.    1.  In  Rhode  Jalaad  it  has  been 

r.  Hunt,  ta8  N.  Car.  584,  it  was  held  held  that  challenges  are  allowable  while 

that  where  a  capital  verdict  was  not  re-  the  panel  is  being  called.      Graves  v. 

quested  the  maximum  number  of  chal-  Horgan,  21  R.  I.  493. 

lenges  could  not  be  had.  8.  Dunn  v.  Wilmington,  etc^  R.  Co-. 

484.    1.  Bruce  t'.  Weatherford  First  131  N.  Car.  446. 

Nat.  Bank,  25  Tex.  Civ.  App.  295  [citing  Allswing  a  Challtngs  After  Acosptanct 

I J  Encyc.  op  Pl.  and  Pa.  483  et  stq.l ;  was   held    not    to    constitute    error   in 

Gordon  v.  Chicago,  aoi  III.  623;  Cum-  Glenn  v.  State,  71  Ark.  86,  where  it  ap- 

berland   Telephone,  etc.,   Co.  v.   Ware,  peared  that  the  defendant  had  not  ex- 

(Ky.  1903)  74  S.  W.  Rep.  289 ;  St.  Louis  hausted  his  peremptory  challenges. 

Southwestern  R.   Co.  v.   Barnes,   (Tex.  4.  State  v.  Williams,  49  W.  Va.  sjo. 

Qv.  App.  1903)   72  S.  W.  Rep.  1041 ;  49S.    1.  State  v.  Crea,  (Idaho  1904) 

Waggoner  9.  Dodson,   (Tex.  Civ.  App.  76  Pac.  Rep.  1013;  State  v.  Hunter,  118 

1902)  68  S.  W.  Rep.  813 ;  Watts  v.  Du-  Iowa  686. 

bois,  (Tex.  Civ.  App.   1902)   66  S.  W.  494.    1.  Mathis  v.  State,  (Fla.  1903) 

Rep.  698 ;  Hall  v,  Hargadine-McKittrick  34   So.   Rep.  287 ;    Mjrers  v.   State,  43 

Dry  («oods  Cd.,  23  Tex.  Gv.  App.  149.  Fla.  500;  Leary  v.  North  Jersey  St.  R. 

S.  Texas,  etc.,  R.  (>>.  v.  Stell,  (Tex.  Co.,  69  N.  J.  L.  67 ;  U.  S.  v.  Davis,  103 

Civ.  App.   1 901)   61   S.  W.   Rep.   980;  *  ed.  Rep.  457. 

Cuero  First  Nat.  Bank  v.  San  Antonio,  S.  Before  Commeneiiig  Adniidstnltai 

etc.,  R.  Co.,  (Tex.  1903)  77  S.  W.  Rep.  of  Oath.  —  When    a    challenge    is    per- 

410 ;  Waggoner  v.  Dodson,  96  Tex.  6.  mitted  "  at  any  time  before  the  juror 

4M.     1.  Connecticut    Mut.    L.    Ins.  is  actually  sworn,"  it  must  be  interposed 

Co.  V.  Hillmon,  (C.  C.  A.)  107  Fed.  Rep.  before  the  commencement  of  the  cere- 

834.  mony.      Leary  v.  North  Jersey  St.  R. 

S.  State  V.  Wolf,  112  Iowa  458;  State  Co.,  69  N.  J.  L.  67;  State  v.  Lyons,  (N. 

9.  MacQueen,  69  N.  J.  L.  522;  State  v.  J.  1904)  S8  Atl.  Rep.  398. 

Rachman,  68  N.  J.  L.  120.  499*    I.  Myers  v.  State,  43  Fla.  500; 

4M.     1.  Carpenter    v.     People,    31  Bradham  v.  State,  41  Fla.  541 ;  Leary  v. 

Colo.  a84 ;  State  v.  Dreany,  65  Kan.  292.  North  Jersey  St.  R.  C6.,  69  N.  J.  L. 

b  Al*^«>*t  vvdor  Ike  Statoto  fur  Jef-  67^ 

OMAty  (Acts  Ala.   i890>t89i,  p.  2.  State  v.  Crea,  (Idaho  1904)  76  Fac 


561),  when  two  or  more  defendants  are  Rep.  1013 ;  Rogers  v.  State,  89  Md.  424; 

tried  together,  each  is  entitled  to  ^fe  Monson  v.  State,  (Tex.  Crim.  1903)  76 

peremptory    challenges    and    no    more.  S.  W.  Rep.  570;  U.   S.  v.  Davis,   103 

Hudson  V.  State,  137  Ala.  60.  Fed.  Rep.  457. 
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4MI«  (3)  After  Administration  of  Oath,  —  See  note  4. 
498.  h.  Challenging  to  Full  Panel.  —  See  note  2. 
41I9.  f.  Order  OF  Challenging— (i)  Criminal  Proceedings 

—  (a)  Oeaenlly.  —  See  note  3. 
oOO.  See  note  i. 

(b)  OhallengM  ViMqwd.  —  See  nOtC  2. 

501.  (2)  Civil  Actions.  —  See  note  i. 

(3)  Discretion  of  Court.  —  See  notes  2,  3. 
508.  (4)  Failure  to  Follow  Prescribed  Order  —  (k)  Biglrt  AtsU- 
aUe.  —  See  note  i . 

504.  J.  Challenge  TO  Juror  Substituted  During  Trial. 

—See  note  4. 

505.  i.  Peremptory  Challenges  to  Cure  Erroneous 

Rulings  —  (i)  In  General.  —  See  notes  2,  4. 
SOS.  (2)  Exltaustion  of  Challenges.  —  See  note  i. 
ff08.  (3)  Challenges  Not  Exhausted.  —  See  note  5. 

511.  10.  Standing  Aside — ^.  Practice  in  United  States. 

—  See  note  i. 

496.    4.  Dttnii  v.  Wilmington,  etc,  challenge,  it  can  thereafter  exercise  ita 

R«  Co.,   131    N.  Car.  446   iqaoHng   li  challenge    only   aa    to    those   who   are 

Encyc.    of    Pl.    ako    Pr.    495»    496] ;  called  after  such  waiver. 

Brewer  v,  Sute,  (Ark.  1904)  78  S.  W.  604.    4.  la   West  Yirginia   the   ac- 

Rep.  773;     People  V,  Boren,   139   Cal.  cused  in  a  felony  case  may  challenge  a 

210;  State  V.  Ames,   (Minn.   1904)    98  substituted  juror  by  interposing  the  ob- 

N.  W.  Rep.  190.  jection  in  due  season.     State  v,  Wil- 

408.    8.  Smith  v.  Com.,  (Ky.  1899)  Hams,  49  W.  Va.  220. 


so  S.  W.  Rep.  2\i. 

4II9*  8.  Dolan  v,  U.  S.,  (C.  C.  A.) 
116  Fed.  Rep.  578,  reversed  on  other 
grounds  (C.  C.  A.)  123  Fed.  Rep.  s^i 
Hawkins  v.  U.  S.,  (C  C.  A.)  116  Fed. 
Rep.  569- 

50O*  1.  Lackey  v.  State,  67  Ark. 
416. 

**  Ghallangea  Should  Ba  Ezareised  Alter- 
■ataly,  one  by  one,  and  after  each  chal- 
lenge the  panel  refilled."  Nicholson  v. 
People,  31  Colo.  53.  See  also  Swanson 
V.  Mendenhall,  80  Minn.  56  (as  to  civil 
actiona). 

8,  State  Vn  Sloan,  »2  Mont.  293. 

ftOl.  1.  In  Minasioto  it  is  said  that 
the  usual  practice  is  to  begin  with  the 
defendant  Lien  v.  Norman  County,  80 
Minn.  58. 

S.  Nicholson  v.  People,  31  Colo.  53; 
Rogers  v.  State,  89  Md.  424  (by  stat- 
ute) ;  Com.  V.  Brown,  23  Pa.  Super.  Ct. 
470. 

8.  Nicholson  v.  People,  31  Colo.  53; 
(jordon  v.  Chicago,  201  111.  623. 

M3«  8,  Moore  v.  People,  31  Colo. 
336;  State  V.  Hunter,  xx8  Iowa  686. 

Cffwl  of  Waiver  by  BUta.  —  In  State  v. 
Lynn,  3  Penn.  (Del.)  3x6,  it  was  held 
that  where  the  state  waives  its  right  to 


dM,  8.  State  v.  Tyler,  122  Iowa 
125  Iciting  12  Encyc.  of  Pl.  and  Pb. 
505] ;  People  v.  Amaya,  134  Cal.  531. 

4.  Brewer  v.  State,  (Ark.  1904)  78  S. 
W.  Rep.  77Z\  Taylor  v,  Sute,  44  Tex. 
Crim.  547. 

506.  1.  State  v.  Stevens,  (Kan. 
1904)  75  Pac.  Rep.  546 ;  Klyce  tr.  State, 
79  Miss.  652. 

ftM.  6.  State  v.  Stockman,  9  Kan. 
App.  422  [quoting  12  Encyc.  of  Pl.  and 
Pk-  S07  [508]);  Haggard  v,  Petterson, 
107  Iowa  417;  State  v.  Register,  133  N. 
Car.  746 ;  Hyde  v.  Territory,  8  Okla.  69 ; 
Taylor  v.  State,  44  Tex.  Crim.  547; 
Hawkins  r.  U.  S.,  (C.  C,  A.)  116  Fed. 
Rep.  569.  See  also  Cochran  v.  State, 
113  Ga.  736. 

When  Chall«Bires  Ara  Szhanstad  —  Joint 
Bafendanta. — The  peremptory  challenges 
of  two  persons  tried  jointly  are  not  ex- 
hausted if  any  are  left  to  either.  State 
V.  Breaux,  104  La.  540. 

511.  1.  PenniylTaoia.— The  right  to 
stand  aside  jurors  exists  in  Pennsyl" 
vania  at  the  present  time,  and  it  is  not 
merely  the  right  to  "stand  aside"  a 
juror  as  his  name  is  drawn  from  the 
box  and  called,  but  the  right  to  reserve 
the  acceptance  or  the  challenge  of  the 
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fflS.  /.  In  What  Trials  Right  Exists.  —Sec  note  2. 

ai4.  u  Recalling  Veniremen.  —  See  note  2. 

fflff.  11.  Oath — a.  Necessity  — emmaiaiM.  —  See  note  2. 

ai6.  c.  Form  OF  Oath  —  (i)  General  Rules  —  IbCMIOmi. — 
See  notes  3,  4. 

ffl8.  (3)  Substantial    Compliance   with  Legal  Form. — See 
note  3. 

3 19,  (4)  Waiver  of  Irregularity.  —  See  note  2. 

ff9#.  d.  Time  and  Order  of  Swearing.  —  See  note  i. 
WlMTt  ttotttto  It  lltoiit.  —  See  note  2. 

9%!.  e.  Reswearing.  — See  notes  i,  3. 

aaS.  /.  Record  —  (2)   Sufficiency   of  Record  Entry.  —  Sec 
note  I. 

ffS4.  See  note  i. 

599.  18.  Kandatory  and  Dinetory  Statntea  —  See  notes  i,  2. 

juror  (ctther  peremptory  or  for  cause)  the  next  day  without  canning  the  nioe 

nntil  the  whole  panel  is  gone  through,  peraons  accepted  as  jurors  to  be  sworn 

The  right  exists   independently  of   the  as  such,  it  was  held  that  the  error  was 

mode  in  which  jurors  in  the  particular  not   fataL      State  v.   Wiggins,  50  La. 

kind  of  case  to  be  tried  are  impaneled,  Ann.  330. 

and  the  mode  need  not  necessarily  be  And  in  Missouri,  where,  after  a  pand 

changed  in  order  that  the  right  may  be  was  selected  and  before  it  was  sworn,  it 

exercised.    Com.  v.  Kay,  14  Pa.  Super,  was  placed  in  charge  of  a  sworn  officer 


Ct.  376. 

ft  13.  9.  Com.  V.  Kay,  14  Pa.  Super. 
Ct.  376- 

ftl4,  a.  Im  Vorth  CaroUoA  jurors 
who  hare  been  stood  aside  need  not  be 


and  i^ept  together  until  the  next  day, 
when  it  was  duly  sworn  to  try  the  case, 
the  court  held  that  no  error  was  com- 
mitted because  the  jury  was  not  sworn 
before  being  placed  in   charge   of  the 


called  in  the  order  in  which  they  were    officer.    State   v,    Armstrong,    167    Mo. 

stood  aside.    State  v.  Utley,  13 a  N.  Car.     as7. 

loaa.  a.  In  Iowa,  where  the  statute  gare  to 

ft  1ft*  a.  Gerald  v.  State,  128  Ala.  the  defendant  ten  peremptory  chal- 
6,  wherein  it  was  said  that  until  one  lenges,  it  was  held  that  the  jury  should 
summoned  as  a  juryman  to  try  a  cause  not  have  been  sworn  until  the  challenges 
has  been  sworn  as  such,  he  does  not  be-  were  eitner  waived  or  exercised  and  the 
come  a  juryman  to  try  it. 

ft  16.  3.  Wells  V.  Smith,  49  W.  Va. 
78  Iciting  12  Encyc.  of  Pl.  and  Pr. 
516] ;     Peters  r.  Johnson,   50   W.  Va. 

644. 

4.  Whin  Than  Ara  He  IiBnM.  — 
Stranse  v.  Braunreuter,  14  Pa.  Super. 
Ct  I  as. 

Whart  the  Amoimt  of  Damages  Is  aa 
liBneit  is  sufficient  to  swear  the  Jury 


jurors  accepted  as  provided  by  law. 
State  V.  Hunter,  118  Iowa  686. 

fttll.  1.  Smith,  etc,  Corp.  v.  Byers, 
so  Ind.  App.  51. 

8.  Smith,  etc,  Corp.  tr.  Byers,  ao  Ind. 
App.  51. 

ft33.  1.  Wells  V.  Smith.  49  W.  Va. 
78,  citing  12  Encyc  of  Pl.  and  Pa. 

$22. 

ft94.    1.  PMnmption   that   OppoalBg 
well   and   truly   to   try   the   issue,   etc    Juror  Was  Sworn. — Where  the   record 


Southern  Queen  Mfg.  €0.  v.  Morris,  105 
Tenn.  654. 

ftl§.  8.  Wells  V.  Smith.  49  W.Va. 
78,  quoting  12  Encyc.  of  Pl.  and  Pa. 
518. 

51^.  2.  Stote  V.  Council,  129  N. 
Car.  511;  Southern  Queen  Mfg.  Co.  v. 
Morris,  105  Tenn.  654;  Wells  v.  Smith, 
49  W.  Va.  78. 

ft90.  1*  Continiianee  Wlthont  Rwar 
lay.  —  Where  the  court  adjourned  tin  til 


recites  that  ''the  oath  was  administered 
to  the  jury  as  a  whole"  it  will  be  pre- 
sumed that  a  juror  who  waa  opposed  to 
being  sworn  was  duly  sworn.  State  r. 
Nelson,  x66  Mo.  191. 

ftdft.  1.  Moore  v.  Navaaaa  Guano 
Co.,  130  N.  Car.  2 jo. 

2.  Henry  V.  People,  198  HI.  i6a;  State 
V.  May.  17a  Mo.  630;  State  v.  Jackson, 
167  Mo.  291;  Queenan  v.  Tcrritoiy,  11 
Okla.  261. 
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a96.  14.  Appeal  and  Eayiew — a.  What  May  Be  Reviewed. 
—  See  note  i. 

597.  c.  Preserving    Exceptions  —  (i)  Necessity.  —  See 

notes  2,  3. 

ffSB8,  (2)  Sufficiency.  — See  note  i. 

939.  d.  Record  —  (2)  Form  and  Sufficiency  —  AUagtd  imr  w 
Py^adidal  Irregularity.  —  See  note  2. 

933.  e.  Review  —  (2)  Conflicting  Evidence.  —  See  note  3. 

ff33«  (4)  Presumptions  —  See  note  3. 

537.  X.  CirsTOBT  AHD  CovDUCT — 1.  Ofloer  in  Charge— ^1.  Jury 
Must  Be  in  Custody  of  Officer  — (i)  In  General.  — St^ 
note  I. 

388,  Taking  Jvy  to  Priyata  Plaoa.  —  See  note  4. 
ff89«  Offtoor  to  Bemain  with  Jvy.  —  See  note  I. 

(2)   Who  May    Have    Charge   of  Jury  —  EUior.  —  See 
note  3. 

Wharo  Offloor  It  WitaiM.  —  See  note  5* 
540.  See  note  i. 

ftM.    1.  Ib   Kentnoky  errors  in  the  never  been  regarded  as  necessary  that 

manner  in  which  the  jury  was  selected,  the  jury  should  be  placed  in  charge  of 

or  a  juror's  lack  of  the  statutory  quali-  an  officer  when  they  go  to  their  room  to 

iications,  will  not  be  considered  on  ap-  consult  of  their  verdict.    They  are  con- 

peal.    Alderson  v.  Com.,  (Ky.  1903)  74  structively  in  court  when  consulting  of 

S.  W.  Rep.  679.  their    verdict,    and    their    deliberations 

537.    2.  i'eople  v.  Cebulla,  137  Cal.  should  be  as  free  from  the  presence  of 

314.  the  officer  as  from  others." 

8.  Myers  v.  State,  4    Fla.  500.  Where  the  Offloen  Left  the  Jury  Loekad 

538*    1.  People  v,  Cebulla,  137  Cal.  in  a  Boom  and  went   down  town,   but 

314.  nothing  prejudicial  occurred  in  their  ab- 

ftW«    9.  People  v.  Cebulla,  137  Cal.  sence,  the  error  was  held  to  be  harm- 

314.  less.    State   v.    Hargroves,    104    Tenn. 

#33*    .S.  State  v,  Jackson,   167  Mo.  112. 

a9i.  8.  ConatablM  Aeting  at  Dtpnt^  Bheriib 

535.     8.  Bruen  r.   People,    206   111.  may  have  charge  of  the  jury  in  Lom- 

417*  siana.    State  v.  Devall,  51  La.  Ann.  497. 

4I3T*    1.  Carter  v.   State,   78   Miss.  Disqaalifled  Officer.— The  same  reasons 

348.  which    forbid    the    sheriff    to    summon 

Powtr  of  Court  to  Appoint  Additional  jurors  when  he  is  biased  should  forbid 

Officer.  —  In    State    v.    Robinson,    106  his   being   intrusted   with    the   care   of 

Tenn.  204,  it  was  held  that  the  court  jurors  when    they   retire  to   deliberate, 

had  power  while  it  was  not  in  session  People  v.  Fellows,  122  Cal.  233. 

and  in  the  night-time,  in  the  absence  of  5.  Van  Syoc  v.  State,  (Neb.  1903)  96 

the  defendant  and  without  his  knowl-  N.  W.  Rep.  266;  Reed  v.  Com.,  98  Va. 

edge  and  consent  or  that  of  his  attor-  817. 

ney,  to  appoint  a  person  to  assist  the  540.     1.  State    v.    Burns,    148    Mo. 

officer  in  charge  of  the  jury  where  it  167,  holding  that  an  objection  that  the 

appeared  that  an  emergency  arose  which  constable    assisted    the    sheriff    in    his 

required  the  additional  officer.  duties  about  the  court  house  after  hav- 

ft3S.    4.   Keeping    the  lory    at   the  ing   testified   as   a   witness   is   without 

Honte  of  aa  irn<de  St  the  Deooated  in  a  merit,  it  appearing  that  he  did  not  se- 

prosectttion  for  homicide  is  error.  Hens-  lect  or  summon  any  juror,  and  had  no 

ley  V.  Com.,  (Ky.  1903)  74  S.  W.  Rep.  connection    whatever    with    the    jury ; 

677.  Reed  v.  Com.,  98  Va.  817. 

539.     I.  Carter  v.   State,   78   Miss.  Insnffieient     Showing    in    Raeord.— 

348.    Compare  Longley  v.  Com.,  99  Va.  Where  a  court  bailiff  was  a  relative  of 

807,  wherein  the  court  said :    **  It  has  both  parties  and  a  witness  for  the  plain- 
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040.  OHntten  u  Mmt  Ib  COuurg*.  —  See  note  2. 
ff41.  b.  Swearing  Officer — (i)  Necessity  far  Special  Oaik 
*^  Al  Wtel  Ite*  U  B0  0vaffm.  —  See  note  3. 

VMd  Vol  B«  X«w«nu  —  See  note  4. 

At  What  TIb«  OldMtlM  Tahn.  —  See  note  5. 
a49«  (2)  Sufficiency  of  Oath  —  Form.  —  See  note  i. 

IhAwlBf  Oftth  >j  BMord.  —  See  note  4. 
OAS.  ^,  Misconduct  of^Officer  — (i)  In  Jury  Roam  Dur- 
ing Deliberation.  —  See  note  i  • 

(2)  Communicating  with  Jury.  —  See  note  4. 
944.  Wbira  PnivdiM  liiiltB.  —  See  note  i. 
ff4ff«  See  note  i. 

WkMTt  Vo  Px^idiM  mmitiu  —  See  note  2. 
ff4S«  (3)  Sleeping  with  Jury.  —  See  note  i. 
ff47.  9L  fhmding  Jury  Out  Suriiig  Axgumeat  on  Inftnifltioiii  or 
XfidtaM.  —  See  note  5. 

3.  nineM  of  Juror.  —  See  note  7. 

tiff,  but  there  was  nothing  in  the  record  Ib  WlMJirippJ  it  is  made  a  contempt 

ttndsttg  to  show  that  he  had  anything  of  court  for  the  officer  to  nnlawftdly  coo- 

to  do  with  the  trial  of  the  case  other  verse  with  a  juror  after  the  joiy  has  re- 

tban  as  a  witness,  and  it  also  appeared  tired.     Wilkerson   v.    State,    78    Bliss, 

that  he  did  not  have  charge  of  the  jury,  356. 

it  was  held  that  counsel  were  not  war-  A  COBToraBtion  OoBicerning  Food  far  th« 

ranted  in  contending  that  the  verdict  Jurors   does  not  constitute  misconduct, 

was  the  result  of  prejudice.    McGibbons  Retghard  v.   State,   la  Ohio   Qr.   Dec. 

V.  McGibbons,  1 19  Iowa  140.  382,  as  Ohio  Or.  Ct.  340. 

M#.    S.  See  Dreyer  v.  Illinois,  187  ft44«    1.   See  Wilkerson  v.  State,  78 

U.  S.  71.  Miss.  356. 

Ml«    S.  State    v.    Armstrong,    167  M6.    1.  Shaw  v.  State,  79  Miss.  577. 


Mo.  257.  XUustratioii.  —  Where    an    officer 

4.  See  Reed  tr.  Com.,  98  Va.  8x7.  mained    in    the    jury    room,    answered 

8,  Walton  v.  Wild  Goose  Min.,  etc.,  questions  relating  to  the  case,  and  told 

Co.,  (C.  C.  A.)  123  Fed.  Rep.  209  [citing  a  juror  who  declined  to  vote  tiiat  if 

I J  En  CYC.  OF  Pl.  and  Ph.  541] ;  Dreyer  he  did  not  vote  he  would  report  him  to 

V.  People,  188  111.  40.    See  also  State  v.  the  court  and  have  him  fined,  such  000- 


Eldred,  8  Kan.  App.  625,  holding  that  duct  was  held  to  vitiate   the 

an  exception  to  the  form  of  the  oath  Heston  v,  Neathammer,  180  IlL  150. 

taken  for  the  first  time  on  the  filing  of  9.  McFalls  v.  State,  66  Ark.  16. 

a  motion  for  a  new  trial  comes  too  late.  Bomarks  by  aa  Oflieer  Vat  Hsaxd  by 

M9«    1.  Oath  Mist  Substantially  Fol-  the  Jury  were  held  not  to  constitute  a 

Vtm  ttatata.  —  State  v.  Lashell,  9  Kan.  ground  for  reversal  in  Alderson  v,  Cdnu, 

App.  887,  61  Pac.  Rep.  678.  (Ky.  1903)  74  S.  W.  Rep.  679- 

HanalOMOmissioa  of  Words  launatsrlaL  A  Harmlsss  Bemark  about  stories  toid 

—  State  V.  Eldred,  8  Kan.  App.  625.  by  counsel  was  hdd  to  be  immaterial  in 

4.  Ib  Washington  the  statement  in  the  State  v.  Shipley,  171  Mo.  544. 

record  that  the  jury  retired  in  charge  ft46.     1.    State   v.    Pepo,   23    Moot, 

of  a- sworn  bailiff  is  sufficient  to  show  473:  Williams  v.  Chicago,  etc,  R.  Co., 

that  the   bailiff   was   sworn.    State   v.  11  S.  Dak.  463. 

Boyce,  24  Wash.  5x4.  5 17.    5.  Beadiag  Jury  Oat  Htfd  ta  Ba 

#4S.  1  Heston  v.  Neathftmmer,  180  Error. — That  it  is  not  proper  to  send 
111.  150  [citing  12  Encyc.  op  Pl.  and  the  jury  out  during  the  argument,  when 
PB.  54^  (543)] ;  Shular  v.  State,  t6o  the  case  is  being  submitted  to  tiie  jury, 
Ind.  300 :  State  v.  Pepo,  23  Mont.  473 ;  whether  the  argument  is  with  referenea 
Williams  9.  Chicago,  etc.,  R.  Co.,  11  S.  to  the  law  or  the  facts,  or  both  corn- 
Dak.  46.^.  bined,   see    Patterson   v.    State,    (Tex. 

4.  Wilkerson  v.  State,  78  Miss.  356;  Crim.  1901)  60  S.  W.  Rep.  557. 

State  V.  Shipley,  171  Mo.  S44*  7.  Republic  v.  Palen,  u  Hawaii  iS9« 
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948.  4.  XtiBoondnct  of  Jnron — a.  General  Principles. — 

See  note  3. 

550.  b.  Prejudicial   Misconduct  —  3.  Necessity  of  Prej- 
udice.  —  See  note  3. 

ffSS.  c.  Presumptions  —  Evidence  of  Misconduct  —  (2) 

Presumption   of  Prejudice  from    Proof  of  Misconduct.  —  See 
note  I. 

d.  Objections— When  AND  How  Made — (i)  Waiver 
by  Failure  to  Object  Promptly,  —  See  note  3. 
S53.  (3)  After  Verdict.  —  See  note  i. 
StlT.  Prompt  Aotion  upon  Bnmors.  —  See  note  I. 

On  Appeal.  —  See  note  3. 
338.  (4)  New    Trial  —  (b)  Ignoranoe   «r  HiNoiidttet  —  Vtotnltj  «f 
llMwliig.  —  See  note  2. 


{i)  AiBdayit  for  ITew  Trial.  —  See  note  3. 

•  (5)  Competency  of  Witnesses  to  Prove  Misconduct.  —  Sec 


539 

note  5. 

qiMiing  xa  Encyc  of  Pl.  and  Pr.  547, 
and  approving  the  whole  text  paragraph. 

541.  8.  PUyiag  Cards.  —  The  fact 
that  jurors  played  cards  with  counsel 
has  been  held  not  to  be  sufficient  to 
▼itiate  the  terdict.  Feary  v.  Metropol- 
itan St.  R.  Co.,  162  Mo.  75. 

Tha  lUsoondiiot  of  any  Juror,  actual 
or  implied,  'by  which  a  fair  and  due 
consideration  of  the  case  may  have  been 
prevented'  is  misconduct  of  the  jury, 
because  the  jury  can  only  act  as  a  unit." 
State  tr.  Morgan,  23  Utah  212. 

Slispiolon  of  Misoonduet.  —  The  courts 
should  not  interfere  with  verdicts  upon 
the  mere  suspicion  of  misconduct.  West 
Chicago  St.  R.  Co.  v.  Tuerk,  193  111. 
385. 

Where  %  Juror  Visited  the  Jail  in  Whieh 
theAoeued  Was  Confined  it  was  held 
that  his  action  did  not  constitute  preju- 
dicial misconduct.  People  v,  Fitzgerald, 
138  Cal.  39* 

IMseuision  of  Testtmony  Before  Evldenoe 
Conoluded.  — The  fact  that  the  jury  dis- 
cussed some  of  the  testimony  before  the 
evidence  was  finally  concluded  will  not 
authorize  a  reversal.  Scott  v.  State,  43 
Tex.  Crim.  591. 

Attending  Publlo  Entertainments  ~ 
While  the  practice  of  allowing  juries 
impaneled  in  important  criminal  cases 
to  attend  public  entertainments  shoui 
not  be  permitted,  yet,  in  the  absence  of 
any  showing  that  the  defendant's  rights 
were  thereby  prejudiced,  the  mere  fact 
that  such  indulgence  was  granted  is  not 
in  itself  sufficient  reason  for  setting 
aside  the  verdict.  Moore  v.  People,  26 
Colo.  213. 


IMieiiMing  XrrdeTftat  Xatter  Hdd  Vel 

to  Gonetitnte  Misoonduet.  —  Russell  v. 
State,  (Neb.  1902)  92  N.  W.  Rep.  751. 

550.  8.  State  t/.  Stubblefield,  157 
Mo.  360. 

653.  1.  Sute  V.  Morgan,  23  Utah 
212. 

8.  Howard  v.  People,  zf  Colo.  396; 
State  V,  Salverson,  87  Minn.  40;  Nye, 
etc.,  Co.  V,  Snyder,  56  Neb.  754;  Gable 
V.  Toledo,  9  Ohio  Cir.  Dec.  63 ;  Jackson 
V.  U.  S.,  (C.  C.  A.)  202  Fed.  Rep.  473. 

655*  1.  Nye,  etc.,  Co.  v.  Snyder,  56 
Neb.  754;  Gable  v,  Toledo,  9  Ohio  Cir. 
Dec.  63;  Jackson  v.  U.  S.,  (C  C.  A.) 
102  Fed.  Rep.  473. 

Taking  Books  and  Papere  to  Jury  Boom. 
—  Davis  V,  McCabe,  (Tex.  Gv.  App. 
1898)  46  S.  W.  Rep.  837. 

557*  1.  Queenan  v.  Territory,  11 
Okla.  261  \.q%Mting  12  Encyc.  of  Pl. 
AND  Pr.  557] ;  Nye,  etc.,  Co.  v.  Snyder, 
56  Neb.  754;  Jackson  v.  U.  S.,  (C  C 
A.)  102  Fed.  Rep.  473. 

3.  Beoord.  —  Matters  complained  of 
should  appear  in  the  bill  of  exceptions. 
Feary  v.  Metropolitan  St.  R.  Co.,  163 
Mo.  75.  And  a  ruling  by  the  trial  court 
on  the  point  raised  should  be  obtained. 
Sanders  v.  State,  131  Ala.  i. 

M9.  2.  State  v,  Bussamus,  108 
Iowa  1 1 ;  Kinneberg  v.  Kinneberg,  8  N. 
Dak.  31  If  each  citing  12  Encyc.  op  Pl. 
AND  Pr.  558. 

8.  Saltzman  v.  Sunset  Telephone,  ete., 
Co.,  125  Cal.  501. 

AiRdavir  Rhonid  (^ntaln  Positive  Aver- 
ments. —  Illinois  Cent.  R.  Cx>.  f.  Son- 
ders.  178  111.  585. 

M9«    5.  Pierce    v.     Brenaan*     $3 


Sapp.  Pl.  ft  Pr.— 6s 
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\  (6)  Testinumy  to   Rebut   Imfeachimg  AJUaviis.  —  See 

note  2. 

ff#l.  (7)  Exerciu  of  Discretion  in  Deciding  Qnestiims  of  Mis- 
conduct.  —  Sec  note  i. 

M%*  Sjc  note  2. 

OSS.  5.  (SremMtaaeet  nowug  Bits — a.  Remarks  OF  Jurors 

tm  V«v  Trial.  —  See  note  I. 

V«t  erMad  te  V«v  TriaL  ~  See  note  2. 

^•C  &  Sepantum  —  ii.  Ancient  Rule.  —  See  note  4. 
dt69.  r.  General  Rules  of  Modern  Practice  —  (1)  Cm 

inal  Cases  —  (a)  lapantiM  Allvwad.  —  See  notes  5,  6. 
S6#,  Oavft^  ft>A  iMitr  FtlMlM.  —  See  notes  I,  4. 
^•7«  (b;  StpantlM  WhbMt  tn^sMm.  —  See  note  4. 


4ja;  Shaw  v.  State,  79  Misa. 
$77;  HemptoD  V.  Sute,  111  Wia.  127. 

AflteTit  laaafldeat  U  Impaaeii  Verdict. 
Saltzman  v.  Sunset  Telephone,  etc.,  Co., 
12s  Cal.  SOI ;  State  v.  Sprague,  149 
Mo.  409 ;  Blackwdl  v.  State,  (Tex.  Crim. 
1903)  IZ  S.  W.  Rep.  960.  Sec  also 
Hempton  v.  State,  iii  Wis.  127. 

Am  Owt  Act  such  as  an  act  of  intimi- 
datioD,  may  be  shown  by  the  testimony 
of  a  jnror.    State  v.  Riggs,  no  La.  509* 

laUaho  "  the  affidavit  of  a  juror  can- 
not  be  received  to  impeach  his  verdict, 
except  that  the  verdict  was  obtained  by 
'  resort  to  a  determination  of  chance.' " 
Bemier  v.  Anderson,  (Idaho  190a)  70 
Pac.  Rep.  1027. 

la  WaiUngton  it  is  said  that  it  is  not 
for  the  juror  to  say  what  effect  mis- 
conduct may  have  had  upon  his  verdict, 
but  he  may  sute  facts,  and  from  them 
the  court  will  determine  what  was  the 
probable  effect  upon  the  verdict     State     dcnmed.  —  Com.  v.  Ijearhardt,   205   Pa. 


la  Waduagtaa  la 
are  not  aUowed  to  separate  except  by 
consent  of  the  defendant  and  the  pnmt 
cnting  attorney.  It  is  hdd  that  the 
consent  contemplated  by  the  statnte 
must  be  free  and  voluntary  and  not  such 
as  may  be  said  to  be  forced  from  the 
defendant  or  from  the  state  by  reason 
of  circumstances  occurring  in  the  fnes- 
ence  of  the  jury.  State  9.  Parker,  25 
Wash.  405. 

8.  Daxanbeklar  v,  Peofrfe,  93  IIL  App. 

553. 

Whan  Thara  Is  Paagtr  af  I»p>|Wi  h- 
flneneo  it  is  the  duty  of  the  court  to 
keep  the  jury  together  under  the  re- 
straining supervision  of  an  officer.  State 
V.  Burton,  65  Kan.  704. 

ftee.  1.  Darter  tr.  State,  39  Tex. 
Crim.  40;  Hempton  tr.  State,  iii  Wis. 
127. 

Saparalimi  bjGeiag  (a 


V,  Parker,  25  Wash.  405. 

MO.  S.  State  v.  Procella,  105  La. 
518,  citing  12  En  arc.  or  Pl.  and  Pa. 
560. 

Ml.  1.  Sanders  v.  State,  131  Ala. 
I ;  State  v.  Salverson,  87  Minn.  40. 

M>9.  f.  Sanders  v.  State,  131  Ala. 
I ;  Shnlar  v.  State,  160  Ind.  300;  State 
r.  Salverson,  87  Minn.  40. 

MS.  1.  Williams  v.  State,  (Tex. 
Crim.  1903)  75  S.  W.  Rep.  509. 

8.  State  V,  Baughman,  in  Iowa  71, 
ctftfi/r  \^  Ewcyc.  of  Pl,  and  Pr.  563. 

MM.  4.  Hempton  v.  State, in  Wis. 
127;  State  r.  Cotts,  49  W.  Va.  615. 

A  Datadaat  It  Rot  SatitM  to  aa  Ae- 
^vHlaltbot  to  a  new  trial,  where  a  sep* 
aration  vitiates  the  verdict.  State  v. 
Harras,  as  Wash.  57. 

9M.  6.  State  v.  Burton,  6$  K^n. 
704;  State  V,  Anteine,  s'  La.  Ann.  488; 
Strte  V.  Safverson,  87  Mian.  40. 


St.  387.  See  also  (Sott  v.  People,  187 
111.  249. 

4.  State  V.  Scfaaeffer,  172  Mo.  33s; 
Hempton  v.  State,  in  \^a.  127. 

M7.  4.  Com.  tr.  Gearhardt,  20s  Fl 
St.  387;  State  V.  Cotts,  49  W.  Va.  615. 

Laaviag  Jury  Box  for  Drink  of  Watsr. 
—  Where  a  juror  left  the  jury  box, 
walked  across  the  court  room,  and  took 
a  drink  of  water  while  the  court  was 
in  recess,  this  was  held  not  to  consti- 
tute a  separation  that  would  vitiate  the 
verdict.  State  v.  White,  5a  La.  Ann. 
206. 

Rf«i  fa  Okftol  Ouea.  —  Gambia  v. 
State,  (Fla.  1902)  33  So.  Rep.  471. 

MoBWBtaiT  toBtratloB  Rdd  to  Bo  te* 
BUitorlal. —  Eredia  v.  State,  (Tex.  Crha. 
1901)  65  S.  W.  Rep.  t88. 

^naltfaiff  fiJooB  Hold  Rol  to  Bo  TMal- 
laf  XiBomiAqot  —  Fooplo  v>  Rowafl.  t  ft 
Cal.  39< 
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9S8.  (e)  Freiumptioii  and  Proof  of  Prejudice  —  See  note  3. 
(I70«  (d)  Abtence  of  Prejadioe  —  Sebuttal  of  PrMumption.  —  See  note  I. 
(171*  (e)  Permiaaibld  and  Projndicial  Separation.  —  See  notes  2,  3. 
ff79«  (f)  Befaiation  in  Company  with  Bailiff  —  aa.  Gbnbrally.  —  See 

note  I. 

S73.  bb.  Walking  or  Ru>ing  for  Exercise.  —  See  note  I. 

cc.  Hotel  Accommodations.  —  See  note  2. 

dd.  Separation  for  Meals.  —  See  note  3- 
(174.  See  note  2. 

ei.  Separation  for  Necessary  Purposes.  —  Sec  note  4. 
(I7(l«  (2)  In  Civil  Cases.  —  See  notes  2,  3. 

576.  d.  Separation  Before  Completion  of  Jury.  — See 

note  I. 
S80.  /.  After  Submission  and  Deliberation  --  in  oiTii 

Ouee.  —  See  notes  3,  4. 

S83.  h.  Admonition  upon  Separation  —  criminal  oaM. —  , 
See  note  2. 

668*    8.  Gamble     v.     State,     (Fla.  in  the  legal  sense,  ritiating  the  verdict 

1902)  33  So.  Rep.  471 ;  State  v.  Cotts,  State  v,  Devall,  51  La.  Ann.  497. 

49  W.  Va.  615.  8,  Walker  v.  State,  40  Tex.  Crim.  544. 

GaUfornia  Kale.  —  In    California    the  574U    2.  Where  Siok  Jurors  Were  Left 

rule  has  been  stated  to  be  that  *'  a  sep-  in  the  Jury  Boom,  which  was  locked,  the 

aration  against  the  instruction  of  the  officer  retaining  the  key,  it  was  held 

court,  with  evidence  that  improper  in-  that  there  was  no  unlawful  separation, 

fluence    might    have    been    brought    to  Walker  v.  State,  40  Tex.  Crim.  544. 

bear  upon  the  juror,  puts  the  burden  4.  Nabors   v.    State,    120    Ala.    333; 

upon  the  party  seeking  to  sustain  the  Jones  v.  State,  15a  Ind.  318;  State  v. 

verdict    to    negative    tiie    presumption  Scanlan,   52  La.   Ann.   2058;    State  v. 

and  show   that   no   such   attempt  was  Callian,  109  La.  346;  State  v.  Veillon, 

made."    Saltzman  v.  Sunset  Telephone,  105  La.  411;  State  v.  Shipley,  171  Mo. 

etc^  Co.,  125  Cal.  501.  S44;  Watts  v.  South  Bound  R.  Co.,  60 

670.    1.   State  v.   Veillon,    105   La.  S.  Car.  67- 

41  z,  qw}ting  12  Encyc.  of  Pl.  and  Pr.  575.    2.  Walton     v.     Wild     Goose 

570.  Min.,  etc.,  Co.,  (C.  C.  A.)  123  Fed.  Rep. 

671«    2.  Vonprqndioial  S^Nuration. —  209  [ct/tng  12  Encyc.  of  Pl.  and  Pr. 

It  is  not  an  unlawful  separation  for  the  575]  ;  Iowa  Sav.  Bank  v.  Prink,  (Neb. 

twelve  jurors  to  walk  along  the  aisle  1901)  92  N.  W.  Rep.  916. 

in  the  court  room  with  the  last  man  ten  8.  Where  the  Conrt  Permitted  a  loror 

or  twelve  feet  in  the  rear  of  his  com-  to  go  to  a  Telephone,  the  act  was  held  not 

panions.    State  v.  Shipley,  171  Mo.  544*  to    constitute    reversible    error.     Vvest 

8.  A  Mare  IComontary  Withdrawal  of  a  Chicago  St.  R.  Co.  v.  Lundahl,  82  111. 

jtiror    after    an    agreement    had    been  App.  553,  aMrmed  183  111.  284. 

reached  was  held  not  to  be  prejudicial  576.     1.   Woodson  v.  State,  40  Tex. 

in  St&te  V*  Sprague,  149  Mo.  409.  Crim.  68$. 

679.    1.    Sute  V.  Veillon,    105   La.  5§0.    8.   Iowa  Sav.  Bank  v.  Frink, 

41 1,  quoting  12  Encyc.  of  Pl.  and  Pr.  (Neb.  1901)  93  N.  W.  Rep.  916. 

572.  4.  West  Chicago  St.  R.  Co.  v.  Lvm- 

678.    1.    While  at  Dinner  Recess  and  dahl,  82  111.  App.  553,  aMrmed  183  111. 

TftUiif  a  Walk,  in  charge  of  the  sheriff,  284. 

jurors  stopped  in  a  bowling  alley,  but  563*    2.  lUlnre  to  Admonish  Held  to 

did  nothing  prejudicial.     It  was  held  Be  Revenible  Snror.  —  Johnson  v.  State, 

that  the  verdict  was  not  thereby  viti-  68  Ark.  401. 

ated.    State  v.  Cottrill,  52  W.  Va.  363*  Adjournments.— In    State   v,   Bussey, 

2.  Lodgiaff  the  Jurors  in  Three  Com-  58  Kan.  679>  it  was  held  that  admoni- 

■UiiMbtiagjteoais,  with  the   doors  be*  tion  is  not  necessary  at  each  adjourq* 

tween  open,  it  not  a  separation  of  them  ment  of  court. 
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S84.  7.  SeMiTing  Xridenoe  Out  of  Court  —  a.  In  General.  — 
See  note  5. 
(I8(l*  See  note  i. 

b.  Testimony  of  Jurors  — wim  vtw  Mai  enatadu  — 

See  notes  2,  3. 

S86*  See  note  i. 

A87«  Wb«A  Vtw  TrUi  Vot  Oruttd.  —  See  note  2. 

S88«  See  note  i. 

d.  Unauthorized  View  of  Locus  in  Quo.  —  See 
note  3. 

S90.  /.  Making  Experiments.  —  See  notes  2,  3. 

6M.  6,  Flanders  v,  MuUin,  73  Vt  5§7.  8.  Moore  v.  People,  26  Colo. 
a76.  213 ;  State  v.  Olds,  io6  Iowa  no. 

liagiaf  Bell.  —  Where  the  ringing  of  58tl«  1.  Where  Evidenoe  Coneeniiig 
a  bell  was  excluded  from  evidence,  but  Charaeter  la  Introduoed. —  In  Brice  r. 
at  a  recess  of  court  the  bell  was  sounded     State,  (Tex.  Crim.  1901)  61  S.  W.  Rep. 

\2\,  it  was  held  that  discussing  the 
character  of  the  accused,  concerning 
which  evidence  had  been  introduced,  did 
not  constitute  misconduct. 

8.  Nelson  v.  State,  (Tex.  Grim.  1900) 
58  S.  W.  Rep.  107 ;  Darter  v.  State,  39 
Tex.  Crim.  40. 

Viewing  Similar  Premifea  and  AppU- 
aneee. —  Where  a  juror  visits  similar 
premises  and  investigates  similar  appli- 
ances the  same  principles  of  law  apply. 
Pierce  v.  Brennan,  83  Minn.  422. 

Casual  Inipeotion  of  Premiaee.  —  In 
Lyons  r.  Dee,  88  Minn.  490,  it  was  held 
that  a  casual  inspection  of  premises  was 
not  fatal  as  a  matter  of  law. 

Visiting  Place  Designated  in  AliM.— 
The  mere  fact  that  a  juror  during  the 
course  of  a  trial  visited  a  place  which 
was  material  to  the  case  by  reason  of 
the  defendant's  claim  that  he  was  there 
when  the  crime  was  committed  in  an- 
other* portion  of  the  city  cannot  affect 
the  defendant  prejudicially.  People  v. 
Rowell,  133  Cal-  39. 

590.  8.  Falls  City  v.  Sperry,  (Neb. 
1903)  94  N.  W.  Rep.  529 ;  Wilson  v. 
U.  S.,  (C.  C.  A.)  1x6  Fed.  Rep.  484. 

Testing  Intozioating  liqnors. —  Drink- 
ing liquor  by  jurors  to  test  its  intoxicat- 
ing qualities  is  improper,  but  where  the 
defendant  agreed  to  the  drinking  and 
the  course  pursued  did  not  operate  in 
influencing  the  verdict,  it  was  held  that 
the  verdict  would  not  be  disturbed. 
Galloway  v.  State,  4a  Tex.  Crim.  380. 

8.  Pierce  v.  Brennan,  83  Minn.  412; 
Wilson  V.  U.  S.,  (C.  C.  A.)  116  Fed. 
Rep.  484. 

Demonstration  and  Zzperiment  Dia- 
tlngnished. —  Where,  in  an  action  for 
death  by  wrongful  act,  the  jurors  were 


before  jurors,  the  misconduct  was  held 

to  warrant  a  new  trial.    Bronk  v.  Bing- 

hamton  R.  Co.,  79  N.  Y.  App.  Div.  269. 

M5.    1.  Levan   r.    State,    114    Ga. 

258. 

2.  Moore  v.  People,  26  Colo.  213; 
State  V.  Lowe,  67  Kan.  183;  State  v. 
Burton,  65  Kan.  704 ;  Hwing  v.  Hoffine, 
55  Neb.  131;  Williams  v.  State,  (Tex. 
Crim.  1903)  75  S.  W.  Rep.  509;  State 
V,  Parker,  25  Wash.  405. 

What  Knowledge  Jnrors  ICay  Apply.  — 
"  Jurors  take  with  them  their  knowledge 
and  experience  of  affairs,  and  are  not 
only  at  liberty  to  use,  but  ought  to  use, 
that  knowledge  and  experience  in  draw- 
ing conclusions  from  the  evidence." 
McGarrahan  v.  New  York,  etc.,  R.  (Do., 
171  Mass.  211. 

In  Bradbury  v.  Lawrence,  91  Me.  45  7t 
it  was  held  that  an  instruction  was  not 
erroneous  which  permitted  the  applica- 
tion of  the  common  personal  knowledge 
of  jurors.  Compare  Dark  v.  Ford,  7 
Kan.  App.  332. 

Mere  Btatementi  of  Opinion  Will  Vet 
Anthoiiie  Bevenal.— Hulett  v.  Hancock, 
66  Kan.  519. 

S.  State  V,  Lowe,  67  Kan.  183 ;  State 
V,  Burton,  65  Kan.  704;  Falls  City  v. 
Sperry,  (Neb.  1903)  94  N.  W.  Rep.  529 ; 
Die  Gray  v.  New  York,  etc.,  Telephone 
Co.,  68  N.  J.  L.  454;  Sims  r.  State, 
(Tex.  Crim.  1902)  70  S.  W.  Rep.  90; 
Hopkins  ».  State,  (Tex.  Crim.  1902)  68 
S.  W.  Rep.  986;  Buessing  v.  State,  43 
Tex.  Crim.  85 ;  Darter  v.  State,  39  Tex. 
Crim.  40* 

596.  1.  Blalock  v.  State,  (Tex. 
Crim.  1901)  (>%  S.  W.  Rep.  S7i ;  Wil- 
liams r.  State.  (Tex.  Crim.  1903)  75 
S.  W.  Rep.  509. 
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S91«  8.  Books  and  Papers  in  Jury  Boom  —  a.  Papers  in  Evi- 
dence —  (2)  Modern  Rule  —  (»)  In  Gsntral.  —  See  note  4. 
S99«  Ttriii  "  Papsn  in  STidenss.''  —  See  notes  4,  5. 
S93*  (b)  Diiention  of  Court.  —  See  note  5. 
S94*  See  note  i. 

b.  Depositions  —  (i)  When  in  Evidence.  —  See  note  3. 

595.  Fftpon  AttMhod  to  Dopoiition.  —  See  note  2. 
(2)   When  Not  in  Evidence.  —  See  note  4. 

596.  c.  Papers  Not  in  Evidence— (i)  In  General.  —See 
notes  1,  2. 

Ezeoptioni  to  Bnlo.  —  See  note  3. 

597.  {2)  Papers  Partly  in  Evidence.  — See  note  I. 

\_(ia)  Stenographer's  Minutes.  — It  has  been  held  that  the 
court  may  allow  the  reading  of  a  stenographer's  minutes  of 
testimony  to  the  jury.'"] 
(I98.  d.  Pleadings.  —  See  notes  4,  $• 


yiewtng  the  premises,  the  fact  that  the 
sheriff  took  the  dress  of  the  deceased 
and  placed  it  on  a  stick  at  the  point  of 


8.  Louisrille,  etc.,  R.  Co.  v.  Morgan, 
(Ky.  1901)  62  S.  W.  Rep.  736. 
Affidavits.  —  In    Green   v,    Gresham, 


the  accident  and  allowed  the  jurors  to  21  Tex.  Civ.  App.  60  x,  it  was  held 
proceed  up  the  railroad  track  in  the  that  an  affidavit  read  in  evidence  is 
direction  that  the  train  came  and  ob-  within  the  statutory  rule  against  de- 
serve how  far  such  object  could  be  seen  positions. 

was  held  not  to  be  vitiating  misconduct,  505,    2.  Dotaohmant   Boloro   Taking 

as  it  was  but  the  mere  demonstration  of  by  lory. —  Books  attached  to  depositions 


a  physical  act,  and  not  an  experiment. 
Bias  V.  Chesapeake,  etc.,  R.  Co.,  46  W. 
Va.  349. 

501.  4.  Russell  v.  State,  (Neb. 
1902)  92  N.  W.  Rep.  751  iciting  12 
Encyc.  of  Pl.  and  Pr.  593  (591)]; 
Standard  Starch  Co.  v.  McMuUen,  100 
111.  App.  82;  Com.  V,  Stanley,  19  Pa. 
Super.  Ct.  58;  Grayson  v.  State,  40 
Tex.  Crim.  573. 

Where  by  Consent  a  Paper  Is  Given  to 
the  Jnry  there  is  no  cause  of  complaint 
if  the  court  refuses  to  have  it  with- 
drawn. National  Bank  v.  Ragland, 
(Tex.  Civ.  App.   1899)   51   S.  W.  Rep. 

599.  4.  Loan  Assoeiation  Books. — 
Com.  V.  Stanley,  19  Pa.  Super.  Ct.  58. 

6.  Pair  of  Shoos.  —  Russell  v.  State, 
(Neb.  1902)  92  N.  W.  Rep.  751. 


are  properly  received  by  a  jury  if  de- 
tached before  taken.  Standard  Starch 
Co.  V.  McMuIlen,  100 '111.  App.  82. 

4.  Louisville,  etc.,  R.  Co.  v.  Morgan, 
(Ky.  1901)  62  S.  W.  Rep.  736. 

596.  1.  De  Wulf  v.  Dix,  ixo  Iowa 
553;  Rich  v.  Hayes,  97  Me.  293;  In  re 
Barney,  71  Vt.  217;  Alaska  Commercial 
Co.  V,  Dinkelspiel,  (C.  C.  A.)  121  Fed. 
Rep.  318. 

8.  Rich  V,  Hayes,  97  Me.  293 ;  Alaska 
Commercial  Co.  v.  Dinkelspiel,  (C.  C. 
A.)  121  Fed.  Rep.  318. 

8.  Moore  v.  Beale,  (Ky.  1899)  50  S. 
W.  Rep.  850. 

507*  1.  Rich  V.  Hayes,  97  Me.  293 ; 
Parker  v.  State,  43  Tex.  Crim.  526. 

Za.  Roberts  v.  Atlanta  Consol.  St.  R. 
Co.,  104  Ga.  805;  State  v.  Hunt,  112 
Iowa  509;  State  v.  Manning,  75  Vt.  185. 


B«ttl6f.  —  State  V.  Webster,  21  Wash.     In  Padgitt  v.  Moll,  159  Mo.  143,  how- 


63. 


ever,  it  was  held  that  it  is  error  for  the 


593.     5.    Williams  v.  Carterville,  97     court,  without  the  consent  of  counsel, 
111.  App.  160 :  Boston  Dairy  Co.  v.  Mul-     to  order  the  stenographer  to  read  to  the 


liken,  175  Mass.  447;  Lycett  v.  Man- 
hattan R.  Co.,  48  N.  Y.  App.  Div.  624; 
Beaufort  First  Presb.  Church  v.  Elliott, 


jury  his  notes  of  the  testimony. 

599.     4.   Mt.     Terry     Min.     Co.    tr. 
White,    10  S.   Dak.  620;   Kansas  City, 


6$  S.  Car.  251 ;  State  v.  Shaw,  7.I  Vt.     etc.,    R   Co.   v.   Eagan,   64   Kan.  421 ; 


149;  In  re  Barney,  71  Vt.  217. 

M4.     1.   Beaufort       First       Presb. 
Chnrch  v.  Elliott,  65  S.  Car.  251. 


Blackmore  v,  Missouri  Pac.  R.  Co.,  162 
Mo.  455 ;  Sweeney  v,  Darcy,  21  Mont. 
188.    Contra,  North  Peoria  v.  Rogers, 
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SMI.  ttMdaf  iMilt  of  nna«  MtL  ^  See  note  i. 
••••  /.  Written  Instructions. — See  note  i. 
/.  Books  —  (i)  Legal  W<nrks.  —  See  note  3. 
##!•  See  note  i. 
609.  (2)  Other  Books.  —  See  notes  i,  2. 

••3.  g.  Effbct  of  Papers  Improperly  in  Jury  Room  — 

(2)   Where  No  Prejudice  Results  —  (a)  la  aMwi.  —  See  note  2. 

#•«!•  9.  Offlnmnniimtioni  with  OatndazB  —  a.  In  General.  — 
See  note  4. 

••8.  c.  Where  Prejudice  Results  —  (i)  Ground  for  New 

Trial.  —  See  note  i. 

61 0«  d.  Harmless  Conversations  OR  Communications — 

(2)  Personal  Messages  Received  and  Sent  by  Jurors.  —  See  note  i. 
(3)  Casual  Conversations  or  Communications  with  Out- 
siders. —  See  note  2. 

98  TXL  App.  355 ;  East  Dubuque  v.  Bur-        2.  Hensoo  v.  State,  (Tenn.  1903)  7J 
byte,  173  111.  553.  S  W.  Rep.  960. 


M8.    5.   la  Ooaaaetieat  it    is    the  601.    1.  Statata  Books.  —  Hcaaoa  tr. 

practice  to  deliver  to  the  jury  the  plead-  State,  (Tenn.  1903)  7a  S.  W.  Rep.  960. 

ings  as  well  as  the  papers  and  docu-  6M.    I.  Medical   Bodka.  —  Force  v. 

ments  which  have  been  admitted  in  evi-  Scholl,  22  Pa.  Co.  Ct.  107. 

dence.    State  v.  Tucker,  75  Conn.  aoi.  8.  Books  from  Which  Tsstlnoay  Was 

Whoro  the  Pleadings  Are  Complex  the  Giyea.  —  Books  containing  entries  from 

court  should  define  the  issues.    Kansas  which  testimony  was  given  were  held 

City,  etc.,  R.  Co.  v,  Eagan,  64  Kan.  431.  not  to  be  improperly  considered  hj  the 

Slimiaatod  Pleadings  Shoold  Kot  Go  to  jury  in  Fields  v.  Haley,  (Tex.  Ov.  App. 

tho  Jury.  —  North  Peoria  v.  Rogers,  98  1899)   5  a  S.  W.  Rep.  115.      See  also 

IlL  App.  355.  Com.  V.  Stanley,  19  Pa.  Stq>er.  Ct.  58. 

A  Wholo  Boolsration  Contalniiiff  *  1^-  60«l.    8.  Southern  R  Co.  v.  Cbur- 

missod  Connt  was  held  not  to  be   im-  sey,  115  (^a.  6oa. 

properly  given  to  the  jury  in  West  Chi-  Hewspapers  in  Jvry  RoofB.  -^  Bringing 

cago  St.  R.  Co.  V,  Buckley,  200  111.  aOo.  newspspers  containing  notices  of  a  for- 

A  Writ  of  Boplovin  and  the  Oi&eor's  mer  trial  into  the  jury  room  will  not 

Botnni  were  held  to  be  properly  given  necessarily   authorize  a   new  trial,   es- 

to  the  jury  in  Samuels  9.  Bumham,  10  pedally  where  the  papers  do  not  state 

K&n.  App.  574,  6x  Pac.  Rep.  755.  any    fact    or    opinion    concerning    the 

Original  Complaint  Bot  in  Imuo.  —  In  merits  of  the  case.    Illinois  Ont.  R.  Co. 
Swadling  v.  Bameson,  21  Wash.  699.  it  v.  Souders,  178  HI.  585. 
was  held  that  the  court  did  not  err  in  6M«    4.  Jaiy  Attending  Ghank  —  Bo- 
allowing  the  original  complaint,  which  marks  of  Preaehor.  —  Where  a  jury,  with 
was  not  in  issue,  to  be  taken  by  the  jury,  the   consent   of   the  accused,    attended 

490.     1.  State  v.  Tucker,  75  Conn,  church,  remarks  by  the  preacher  perti- 

201.    Compare  Ogden  v.  U.  S.,  (C.  C  nent  to  the  jury's  duty  were  held  not  to 

A.)   112  Fed.  Rep.  523,  wherein  it  was  be  prejudicial  to  the  accused  nor  ground 

held  that  giving  to  the  jury  an  indict-  for  a  new  trial.     State  v.  Kinsauls,  126 

ment  which  contained  a  record  of  a  for-  N.  Car.  1095. 

mer  conviction  was  reversible  error.  60§.     I.   Force  v,  Scholl,  as  Pa.  Co. 

600.    1.  Cone  v.  Bright,  68  Ohio  St.  Ct.  107. 

543.  61 0.    1.  Juror   Tolophoning. — It  is 

In  Alabama  the  statute  providing  that  improper  for  a  juror  to  communicate  by 
charges  -  given  must  be  taken  by  the  telephone  without  permission  of  the 
jury  with  them  on  retirement  has  been  court,  but  where  it  is  shown  that  such  a 
held  to  apply  as  well  to  the  general  communication  is  harmless,  the  verdict 
charge,  when  in  writing,  moved  for  by  will  not  be  vitiated.  Saltsman  v.  Sun- 
either  party,  as  to  written  charges  asked  set  Telephone,  etc.,  C6.,  125  CaL  501. 


for  by  either,  when  given.    Ragland  v.        2.  Reighard  v.   State,    12   Ohio   Cir. 
State,  125  Ala.  la.  Dec.  382. 
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.61  !•  See  note  i. 

614«  (s)  Remarks  and  Discussions  in  Hearing  of  Jury.  —  See 
note  I. 
Old,  e.  Communications  By  and  With  Prevailing  Party 

—  (i)  In  General.  —  See  note  2. 

61 6.  See  note  2. 

(2^  Innocent  Communications.  —  See  note  3. 

617.  (3)  By  Counsel  for  Prevailing  Party  —  (»)  Xa  Bm$/a^  — 
See  note  i. 

618.  (b)  HaTml^M  Oommiinlotioni.  —  See  note  2. 
(4)  By  Partisans.  —  See  note  3. 

619,  /  Communications  by  Judge.  —  See  note  2. 
690.  See  notes  i,  2. 

699.  h.  Delivery  of  Letters  to  Jurors.  —  See  note.i. 
10.  Jurors  Beading  Vewfpapers — Wb«a  Vtw  Trial  Vot  AUowtd. 

—  See  note  3. 

694.  11.  Befredunents  for  Jury  — a.  Food  — (i)  Early  Doc- 
trine. —  See  note  i. 
69tS«  (2)  Modem  Doctrine.  —  See  note  4. 

696,  Jury  Oftanat  Be  ftanrtd  into  Agreanent.  —  See  note  I. 

611.    1.  Taylor    v,     St^te,     (Miss.  (Del.)    1118,  supporting  the  text  parm- 

1901)  30  So.  Rep.  657;  Stiles  v.  State,  graph  generally. 

(Tex.  Crim.  1903)  75  S.  W.  Rep.  511.  3.  Palm  v,  Chemowslcy,  28  Tex.  Qrr. 

fUnitrations.  —  Asking  questions  con-  App.  405. 

ceming  premises  under  view  has  been  Casual  OonTenatioii  WUI  Kot  Vltlata 

held  to  be  harmless.    Reighard  v.  State,  Verdict. — Vowell  v.  Issaqoah  C6al  Co., 

I  a  Ohio  Gr.  Dec.  382,  22  Ohio  Cir.  Ct  31  Wash.  103. 

340.  610*    8.  Carlyle  Canning  Co.  v.  Bal- 

A  casual  remark  or  conversation  be-  timore,  etc,  R.  Co.,  77  111.  App.  396. 

tween  a  juror  and  a  litigant,  before  the  620.    1.  Inqttiries  Hade  in  Preseneo 

jury  has  retired,  will  not  warrant  a  dis-  of  Counsel  were  held  not  tw  be  objec- 

charge  of  the  jury.    Vowell  v.  Issaquah  tionable  in  Bowring  v,  Wabash  R.  C^., 

Coal  Co.,  31  Wash.  103.  90  Mo.  App.  324. 

614.  1.  Louisville,  etc.,  R.  Co.  v.  2.  People  v.  Pickert,  (County  Ct.)  26 
Davis,  (Ky.  1903)  71  S.  W.  Rep.  658.  >'isc.  (N.  Y.)  112;  Willeford  v.  Bail^, 

615.  2.  Pond    v.    Barton,    8    Kan.  132  N.  Car.  402. 

App.  601 ;  Palm  v.  Chemowsl^,  28  Tex.  699.     1.  Where  Ko  Prejndlee  Bsisti 

Civ.  App.  405.  —  Where  the  judge,  without  inspection, 

616.  2.  Palm  v,  Chemowsky,  28  directed  that  a  letter  be  handed  to  a 
Tex.  Qxw.  App.  405.  juror,  without  asking  cotmsel  if  there 

S.  A  Casual  Gonuaunieation  of  a  juror  was  any  objection  to  allowing  the  juror 

with  one  of  the  parties  during  the  noon  to  receive  the  letter,  it  was  held  that 

hour,  just  before  the  court  convened,  in  such  course  was  not  objectionable  where 

the  presence  of  the  attorneys,  the  judge,  no  prejudice  was  shown.    State  v.  Wine, 

and  the  officers  of  the  court,  was  held  58  S.  Car.  94. 

not   to   vitiate   the   verdict.      Danville  3.  Copeland  v.  Wabash   R.  Co.,   175 

Democrat  Pub.  0>.  v.  McQure,  86  111.  Mo.  650,  quoting  12  Encyc.  op  Pl.  and 

App.  432.  Pr.  622. 

617.  1.  The  Vatnre  of  the  Conversa-  694.  1.  State  v.  Cotts,  49  W.  Va. 
tton  It  Imiiiaterlal  if  it  is  concerning  the  615.  See  also  Russell  v.  State,  (Nd>. 
case  and  it  had  after  the  submission  and  1902)  92  N.  W.  Rep.  751. 

before  the  verdict.    Carlyle  Canning  Co.  635,    4.  Russell     v.     State,     (Neb. 

tf.  Baltimore,  etc.,  R.  0>.,  77  111.  App.  1902)  92  N.  W.  Rep.  75X' 

396.  6d6.    1.  See  Russell  v.  Sute,  (Neb. 

619.    2.  Pritchard  v.  Roe,  3  Penn.  1902)  92  N.  W.  Rep.  751- 
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6«y,  b.  Intoxicating  Liquors— ( I)  Early  Doctrine.  —Sec 
note  I. 

(2)  Modern  Doctrine  —  (»)  la  Oenoral.  —  See  notes  3, 4. 
(b)  When  Driakliiff  Hot  Groand  fbr  Hew  TriaL  —  See  note  I. 
Vm  for  Mtdidnal  PiurpotM.  —  See  note  2. 
(0)  WIma  Gronad  for  Hew  Trial,  —  See  note  4. 

c.  Refreshments  Furnished  bv  Prevailing  Party 


—  (i)  Furnished  by  Party  Himself.  —  S^  note  i. 

oS9«  (2)  By  Partisans  of  Prevailing  Party  —  ly  Coufd.  —  Sec 
note  3. 

6S3«  OtbMT  FirtoBi.  ^—  See  note  I. 

•34.  13.  Illegal  Hethodi  of  Arriving  at  Verdict.  —  See  note  i 
XL  DiBOHABes  OF  Ju&OBB  AVD  07  JvBT  —  1.  Power  toDis- 
eham  —  a.  In  General  —  Early  Doetrine.  —  See  note  3. 

035,  Modtm  Doetrine.  —  See  note  3. 

6S6.  b.  Consent  of  Accused.  —  See  notes  i,  2. 

6S8.  2.  Veoeuityfor  Diacharge  — a.  Must  Be  Absolute.— 
See  note  4. 

IMIO.  b.  Necessity  Appearing  FROM  Record.  —  See  note  i. 
3.  Diioretion  of  Trial  Court  —  a.  In  General. — See 
note  4. 

041  •  ^.  Reviewability.  —  See  note  2. 

949*  See  notes  i,  2. 

M7.    1.  Sute  V.  Andre.  14  S.  Dak.  633.    1.  Haaager  of  PlaintiiFB  Cms. 

ai5,  diing  12  Encyc.  of  Pu  and  Pa.  — In  Gulf,  etc.,  R.  Co.  v,  Motthews,  a8 

6^  [6J7].  Tex.  Civ.  App.  92,  it  was  held  that  the 

8.  la  Idaho  the  rule  is  laid  down  that  entertainment  of  a  juror  by  the  manager 

**  it  is  error  to  permit  a  juror  to  use  in-  of  the  plaintiff's  case  vitiated  the  yer- 

toxicating  liquors  during  the  trial  of  a  diet. 

case  or  during  the  deliberations  of  the  634.    1.  Where  the  Jary  Corsidcrs  a 

jury  on  its  verdict,  unless  it  is  done  Former  Jadgment,  but  in  another's  right, 

w  th  the  permission  of  the  court,  upon  in  determining  its  verdict,  a  new  trial 

the  prescription  of  a  practicing  physi-  will    be    granted.    Forsyth    v.    Central 

cian."    Bemier    v,    Anderson,     (Idaho  Mfg.  Co.,  103  Tenn.  497. 

1902)  70  Pac.  Rep.  1027,  distinguishing  8.  Dreyer  v.  People,  i88  111.  40. 

State  V,  Reed,  3  Idaho  754.  635.    8.  Dreyer  v.  People,   188  III. 

4.  State  V,  Salverson,  87  Minn.  40.  40. 

639.    1.  Where    liquor  Was    DvjdIc  636.    1.  Ex  p.  Glenn,  ixi  Fed.  Rep. 

After  the  Verdlot  Was  Fonnd  the  verdict  257,  holding  further  that  mere  failure  of 

we    held  not  to  be  reversible.     State  v.  the  prisoner  to  object  to  the  discharge 

Reilly,  loS  Iowa  735.  of  the  jury  was  not  a  waiver  of  consent 

2.  Gorham  v,  Sioux  City  Stock  Yards  2.    Lewis  v.  State,  121  Ala.  i. 

Co.,  118  Iowa  749,  holding  that  the  ad-  63§«     4.  Ex  p,  Glenn,  ixx  Fed.  Rep. 

mission  of  a  juror  that  he  took  a  dose  257. 

of  quinine  and  whisky  for  a  severe  cold  640.     1.   State  v.  Allen,  59  Kan.  758. 

will  not  alone  justify  the  setting  aside  4.  Smith  v.  State,  40  Fla.  203 ;  State 

of  the  verdict.  v.   Hager,  61    Kan.  504 ;  State  v.   Cos- 

4.  State  V.  Ned,  105  La.  696;  State  tello,  29  Wash.  366;  U.  S.  r.  Jim  Lee, 

V.  Salverson,  87  Minn.  40.  123  Fed.  Rep.  741. 

630.    1.  Palm    v.    Cnemowsky,   28  641.    2.  Sute    v.    Hager,   61    Kan. 

Tex.  Qv.  App.  405.  504- 

639.    8.  Pritchard  v.  Roc,  3   Penn.  649.     1.  Stote  v.  Costello,  29  Wash. 

(Dd.;   128,  the  court  saying,  however,  306. 

that  "such  conduct  is  most  repreben-  2.    Driver  r.  State,  zia  Ga.  229;  State 

iible."  V*  Stephenson,  54  S.  Car.  234. 
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IMS.  4.  Sisoharge  of  IndiYidul  Jnron— a.  Power  to  Dis- 
charge. —  See  note  3. 
644.  b.  Effect.  —  See  note  3. 
04tl«  See  note  i. 

646.  See  note  2. 

5.  Discharge  on  Sunday  or  Legal  Holiday.  —  See  note  4. 

647.  6.  Effect  of  Discharging  Jury  —  ^7.  When  Operating  as 
Discharge  of  Accused.  —  See  note  i. 

II48,  c.  Power  of  Court  over  Jury  After  Discharge. 

— See  note  i. 

SSO,  7.  Oronnds  for  Discharge — b.  Inability  to  Agree — (i) 
In  General.  —  See  note  2. 

SSI.  Modtrn  Dootrine  —  Dlier0tioa  of  Judge.  —  See  note  3. 

099.  XeMonable  Time  for  DoUboratioa.  —  See  note  2. 

093*  Statomonti  of  Inron  —  ConolosiTtniM.  —  See  note  I. 

6S4*  (2)  Length  of  Deliberation.  —  See  note  5. 

SS6.  c.  Illness  or  Death  —  (i)  Of  Juror.  —  Sec  note  i. 

097*  (2)  In  Juror* s  Family.  —  See  note  2. 


MS.    S.  WhAt  ComtitatM  Disehargo. 

—  Where  the  court  merely  directs  a 
juror  to  step  out  of  the  jury  box  and 
tAen  orders  his  return,  there  is  no  dis- 
charge of  the  juror.  Lewis  v.  State,  121 
Ala.  I. 

644*  8.  Lindsey  v,  Tioga  Lumber 
Co.,  108  La.  468;  Turner  v.  State, 
(Tenn.  1902)  69  S.  W.  Rep.  774- 

645.  1.  See  People  v.  Zeigler,  135 
Cal.  46a. 

646.  1.  la  Iowa,  "  if  a  juror  dies, 
or  is  taken  ill,  or  becomes  insane,  as 
soon  as  such  fact  develops  neither  party 
is  in  duty  bound  to  go  any  farther.  It 
is  his  privilege  to  go  on  with  eleven 
jurors,  but  he  is  under  no  obligation  so 
to  do,  and  may  demand  the  impaneling 
ot  a  new  jury,  or  a  continuance,  if 
necessary."  Pfeiffer  r.  Dubuque,  (Iowa 
1903)  94  N.  W.  Rep.  493. 

4.  Where  tho  lory  Wat  Unable  to  Agree 
it  was  held  to  be  proper  to  discharge  it 
on  a  holiday  in  State  v.  Lewis,  31  Wash. 
515. 

647.  1.  People  v.  Amett,  129  Cal. 
306;  State  V.  Spayde,  no  Iowa  726; 
State  V.  Allen,  59  Kan.  758;  State  v. 
Hager,  61  Kan.  504 ;  Schreiber  v.  Clapp, 
13    Okla.    21$;    State   v,    Costello,    29 

'Wash.  366;  Ex  p.  Glenn,  in  Fed.  Rep. 

257. 

64§.  1.  Gilbert  v.  Finch,  72  N.  Y. 
App.  DIt.  38,  holding  that  the  court  has 
no  power  to  direct  a  verdict  after  the 
dioeharge  of  the  jury. 


650.    2.  Ex  p,  Glenn,  iii  Fed.  Rep. 

257. 

Ml.  8.  Delaware,  —  State  v. 
Gamble,  2  Penn.  (Del.)  368. 

Florida,  —  Smith  v.  State,  40  Fla.  203. 

Georgia,  —  Driver  v.  State,  112  Ga. 
229. 

Illinois,  —  Dreyer  v.  People,  188  111.  40. 

Kansas,  —  State  v,  Hager,  61  'Kan. 
504 ;  State  v,  Rudy,  9  Kan.  App.  69. 

Louisiana.  —  State  v,  Fuselier,  51  La. 
Ann.  131 7. 

New  York,  —  Hagen  v.  New  York 
Cent,  etc.,  R.  Co.,  79  N.  Y.  App.  Div. 

519. 

0/110.  — State  V.  McMillen,  69  Ohio 
St.  247. 

South  Carolina,  —  State  v.  Stephen- 
son, 54  S.  Car.  234. 

Washington,  —  State  v,  Costello,  29 
Wash.  366. 

United  States,  —  Dreyer  v,  Illinois, 
187  U.  S.  71 ;  U.  S.  V.  Jim  Lee,  123 
Fed.  Rep.  741. 

659.  8.  State  v,  Rudy,  9  Kan.  App. 
69;  U.  S.  V,  Jim  Lee,   123  Fed.  Rep. 

741- 

653.  1.  U.  S.  V,  Jim  Lee,  123  Fed. 
Rep.  741. 

654.  5.  Driver  v.  State,  112  Ga. 
229. 

656.  L  West  v.  Sute,  42  Fla.  244  ; 
People  V.  Smith,  172  N.  Y.  210;  Wood- 
ward V,  State,  42  Tex.  Crim.  188. 

657.  9.  Woodward  v.  Sute,  4a  Tex. 
Crim.  188. 
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d.  End  of  Tkrm.  —  See  note  i. 

e.  Bias  Appearing  During  Trial.  —  See  note  3. 
See  notes  i,  2. 

••!•  ZU  SXBBAGBET  —  Iadi«ta«Bt.  —  See  note  4. 
SCS«  liMMtig  u4  TmpfcBHIIng  a<  Juror.  —  See  note  I. 


1.   OlNkwM  bjr  Opantion  «f  the  crime  are  fully  set  forth,  and  the 

I*w.— Where    the   jurort    renuin    to-  indictment  then   follows  the  statute,  it 

fether  until  the  last  of  the  term  the  law  is  sufficient.    State  v.  Danlcwardt.  107 

\VmM  discharges  them.    Walker  v.  State,  Iowa  704. 

117  Ala.  4a.  Al^ratioaa  «f  Xaowladge. —  In  Sute 

9.  /»  r#  Ascher,  130  llidu  S4o.  9.  Damn^rdt,  107  Iowa  704,  it  was  held 


1.  /»   r#   Aacher,    130   Mich,  that  an  indictment  need  not  directly  al- 

^S40.  lege  that  the  defendant  had  knowledge 

9«  A  OMttl  iMMurk  B«twoan  a  Jnror  that  the  person  was  a  juror»  but  that 

•ad  %  Littfaiit,  before  the  Jury  has  re-  such  knowledge  could  be  implied  from 

tired,   does   not    warrant    a   discharge,  language  used  in  the  indictment. 
Vowdl  V.  Issaqqah  Coal  Co..  31  Waah.        663.    1.  See  People  v.  den.  64  N. 

103. y.  App,   Div.    167,  affirnud   173   N.  Y. 

Ml*     4    Vdlvwinf   ttfttatory   Laa-  395i  holding  that  an   indictment  sufli- 

pvaft,  —  Where  an  allegation   follow-  ciently  alleged  that  a  grand  juror  had 

ng  the  statute  would  not  alone  be  suffi-  been  drawn  although  the  aTermenI 

ciant.  bat  the  means  used  to  accompliah  indirect. 
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•69.  I.  JmusDiCTiov  —  1.  Statutory.  —  See  notes  2,  3. 
670«  See  note  i. 

2.  Special  and  Limited.  *-  See  note  2. 
671*  3.  Host  Appear  Affirmatively.  —  See  note  i. 
6r3*  4.  No  Presumptions  Indulged.  —  See  note  2. 

673«  PrMomptioiif  Indulged  Aft«r  AttMhiag  of  JnriidietioiL  —  See  note  I. 
6.  By  Consent.  —  See  notes  2,  3. 

674.  6.  As  Dependent  on  Locality.  —  See  note  i. 

675.  8.  Of  Actions  Involving  Title  to  Land — a.  In  General. 
—  See  note  2. 

677.  6.  When    Title    in    Issue— (i)  fn    General. —St^ 
notes  2,  3. 

Neb.  45a;  Kuker  v.  Beindorff,  63  Neb. 
91 ;  Young  v.  Joseph,  (Neb.  1904)  99 
N.  W.  Rep.  533.    . 

Pennsylvania,  —  Spidle  v.  Hess,  30 
Lane.  L.  Rev.  385. 

Wisconsin,  —  Crate  v.  Pettepber,  iia 
Wis.  35a. 

673.  2.  Davis  v.  Bickel,  35  Ind. 
App.  378;  Bernhamer  v,  Hoffman,  33 
Ind.  App.  34;  Wagner  v.  Frederick 
County,  (C.  C.  A.)  91  Fed.  Rep.  969; 
Phelps  V.  McCollam,  10  N.  Dak.  536. 

673.  1.  Subim  v.  Isador,  88  111. 
App.  96 ;  Bernhamer  v,  Hoffman,  33  Ind. 
App.  34;  Davis  V.  Bickel,  35  Ind.  App. 
378;  Vaule  V.  Miller,  69  Minn.  440. 
See  also  Warren  v,  Foust,  (Tex.  Civ. 
App.  1904)  8x  S.  W.  Rep.  323 ;  Kuker  v. 
Beindorff,  63  Neb.  91 ;  Love  v,  Moore, 
II  Okla.  645. 

'8.  .Porter  v.  Welsh,  117  Iowa  144. 

8.  Porter  v.  Welsh,  117  Iowa  144; 
Wedgewood  v.  Parr,  xis  Iowa  514.  See 
also  Dennis  v.  Bailey,  (Mo.  App.  1904) 
78  S.  W.  Rep.  669. 

674.  1.  Miller  v.  Meeker,  54  Neb. 
452 ;  Valdez  v.  Cohen,  2z  Tex.  Qv.  App. 

475. 

675.  9.  Smith  v,  Garris,  131  N. 
Car.  34;  Graham  v.  Conway,  91  Mo. 
App.  391. 

677.  2.  BepMidmit  on  Bselantioii.  — 
In  Vermont  the  question  whether  the 
title  to  land  is  involved  is  stated  to  de- 
pend upon  the  declaration  —  that  is, 
whether  to  prove  its  allegationa  will  re* 


2.  Illinois,  —  Dolton  v.  Del- 
ton,  201  111.  155. 

Kansas.  —  Sims  v,  Kennedy,  67  Kan. 
383 ;  Hayes  v.  Green,  (Kan.  App.  1898) 
53  Pac.  Rep.  764. 

Missouri.  —  Dennis  v,  Bailey,  (Mo. 
App.  1904)  78  S.  W.  Rep.  669;  Roche- 
port  Bank  v,  Doak,  75  Mo.  App.  332. 

Montana,  —  Shea  v,  Regan,  (Mont. 
1903)  74  Pac  Rep.  737. 

New  York,  —  Abrams  v.  Fine,  (Supm. 
Ct  App.  T.)  28  Misc.  (N.  Y.)  533. 

Pennsylvania.  —  Stambaugh  v.  Baker, 
10  Pa.  Dist.  79 ;  Com.  v,  Greby,  10  Kulp 
(Pa.)  207. 

S.  Blass  V.  Brown,  66  Ark.  79 ;  Carter 
V,  Shindel,  7  Pa.  Dist.  308;  Stambaugh 
V,  Baker,  10  Pa.  Dist.  79.  See  also 
Winders  v.  Hudson,  8  Ohio  Cir.  Dec. 
463 ;  Sla3rton  v.  Horsey,  (Tex.  1904)  78 
S.  W.  Rep.  9i9« 

670.  1.  Norfolk,  etc.,  R.  Co.  v. 
Pinnacle  Coal  Co.,  44  W.  Va.  574. 

2«    Davis  V,  Bickel,  25  Ind.  App.  378. 

671.  1.  Illinois.  —  Garrett  v.  Mur- 
phy, 102  111.  App.  65. 

Maryland.  —  Wagner  v,  Frederick 
Cbunty,  (C.  C.  A.)  91  Fed.  Rep.  969* 

Michigan.  —  Purdy  v.  Law,  (Mich. 
1903)  94  N.  W.  Rep.  183. 

Missouri.  —  State  v.  Cunningham, 
(Mo.  App.  1904)  79  S.  W.  Reo.  X017; 
Heimberger  v.  Harrison,  83  Mo.  App. 
544;  Rocheport  Bank  v.  Doak,  75  ^O' 
App.  333. 

Nebraska,  —  Miller    v.    Meeker,    54 
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679,  BiiMh  of  OoTMuat  of  Wamatj.  —  See  note  2. 

(2)  Dispute  as  to  Title.  —  See  note  3. 

680,  (3)  Incidentally  in  Issue.  —  See  note  2. 

681,  See  note  i. 

683.  (5)  Possession.  — See  note  i. 

684.  (6)  Landlord  and  Tenant  —  (a)  PruooodlngB  to  PJipoMMi 

—  See  note  i. 

085.  r.  How    Question    Raised  — (1) //i    General.  —  See 
note  2. 

686.  (2)  On  Plaintiffs  Own  Showing.  —  See  note  i. 

(3)  By  Defendant* s  Pleading.  —  See  note  2. 

687.  (4)  Proof  that  Title  Is  in  Issue.  —  See  note  2. 
(s)  Where  Bond  Required.  —  See  note  3. 

688.  d.  What  Action  J  ustice  Must  Take. — See  notes  i,  2. 
e.  Proceedings  in  Higher  Court — (1)  Jurisdiction. 

—  See  note  3. 


quire  the  plaintiff  to  prove  title  to  land. 
Heath  v.  Robinson,  75  Vt.  133. 

677.  8.  See  Grand  Rapida  Nat 
Bank  v.  Kritzer,  116  Mich.  688. 

679.  d.  In  Vobntfka  it  is  held  that 
an  action  tO'  recover  oamages  for  the 
breach  of  a  covenant  in  a  warranty  deed 
against  incumbrances  is  not  an  action 
involving  the  title  to  real  estate.  Dafoe 
V.  Keplinger,  (Neb.  1901)  95  N.  W. 
Rep.  674. 

8.  Watson  v.  Watson,  45  W.  Va.  290. 

6§0*  2.  See  Grand  Rapius  Nat. 
Bank  v.  Kritzer,  116  Mich.  688. 

Obftrnoting  Highway.  —  In  Illinois  a 
justice's  court  has  junsdiction  of  an  ac- 
tion by  a  municipality  to  recover  a 
penalty  for  the  obstruction  of  an  alleged 
highway  which  the  defendant  claims 
does  not  exist.  Dolton  v.  Dolton»  201 
111.  X55* 

68 1  •  1.  Contrmotof  8ale.^A  suit  to 
recover  money  paid  on  a  contract  for 
the  sale  of  land  which  the  defendant  is 
charged  with  abandoning  does  not  in- 
volve the  question  of  title.  Adams  v. 
Ellis,  86  Mo.  App.  343. 

In  Vebraska  where  the  holder  of  the 
legal  title  under  a  sheriff's  sale  brought 
an  action  to  recover  the  rents  paid  by 
a  tenant  to  one  in  possession  under  a 
tax  deed,  it  was  held  that  the  title  to 
real  estate  was  not  involved  and  the 
justice  had  jurisdiction.  Phcenix  Ins. 
Co.  V.  Hoyt,  (Neb.  1902)  91  N.  W.  Rep. 
186. 

663.  1.  Taylor  v.  Wright,  (Supm. 
Ct.  Spec.  T.)  24  Misc.  (N.  Y.)  205. 
See  also  Dold  v,  Knudsen,  (Neb.  1903) 
97  N.  W.  Rep.  482. 

664*    1.   See  Chicago,  etc.,  R.  Co.  ?'. 


Nield,  (S.  Dak.  190J)  9M  N.  W.  Rep. 
1069* 

665.  8.  In  CaUfomia,  if  the  defend- 
ant's answer  puts  the  title  to  real  estate 
in  issue,  the  justice  must  suspend  all 
further  proceedings.  He  cannot  hear 
evidence  on  the  question  of  title.  And 
to  have  this  effect  the  answer  need  not 
necessarily  be  verified.  King  v.  Kutner- 
(joldstein  Co.,  135  Cal.  65. 

666.  1.  See  Sartwell  v.  Sowlea,  72 
Vt.  270. 

%  Pasterfield  v.  Sawyer,  132  N.  Car. 
258. 

6§7,  8.  Grand  Rapids  Nat.  Bank  v, 
Kritzer,  116  Mich.  688 ;  Green  v,  Morse, 
57  Neb.  391 ;  McDonald  v.  Ingram,  124 
N.  Car.  272 ;  Pasterfield  v.  Sawyer,  132 
N.  Car.  258;  Malarky  v.  O'Lcary,  34 
Oregon  493 ;  CSiicago,  etc.,  R.  Co.  v. 
Nield,  (S.  Dak.  19023  92  N.  W.  Rep. 
1069. 

8.  See  Barnard  v.  Clark,  (County  Ct) 
33  Misc.  (N.  Y.)  330. 

Effect  of  Failure  to  Filt  Bond.  —Where 
the  declaration  showed  that  title  was  in 
issue,  the  defendant,  by  failing  to  file 
the  bond  required  by  statute,  was  held 
to  have  admitted  the  averments  in  the 
declaration  regarding  title.  Parkinson 
V.  Woulds,  125  Mich.  325. 

68§.  1.  Perhune  v.  Raugh,  10  Kulp 
(Pa.)  86. 

8.  Westport  v.  Hauk,  92  Mo.  App. 
364 ;  Graham  v.  Conway,  91  Mo.  App. 
391.  See  also  Malarkey  v.  OTeary,  34 
Oregon  493 ;  Chicago,  etc.,  R.  Co.  v. 
Nield,  (S.  Dak.  1902)  92  N.  W.  Rep. 
1069. 

8.  Westport  v,   Hauk,  9J   Mo.  App. 

364. 
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•91  •  10.  Of  Equitable  Katton.  —  See  note  2. 
699.  See  note  i. 

11.  Objectioni   to   Juriadiction  —  ^i.    When    Raised  — 
(i)  Of  Person,  —  See  note  4. 

693.  See  note  i. 

OIJMtion  Taktn  and  Orerroled.  —  See  note  2. 

694.  (2)  Of  Subject -matter,  —  See  note  i. 

b.  How    Raised  —  D«miimr  —  ICotion    to    DIfmiM.  —  See 
notes  3,  4. 
69ff,  n.  Civil  Pbocedvub  —  1.  In  General  —  See  note  i. 
697.  8.  Fleadingi— ^.  General  Principles  —  (i)  Pleadings 
Oral  or  Written.  —  See  note  i. 

(2)  Construction  of  Pleadings  —  Vormality  Hot  Btqnlrtd.  — 
See  note  3. 

601*    2.  Morris  v,  McMahan,  75  Mo.  694.    1.  Watson  v,  Pearre,  110  Ga. 

App.  494;  Littl^eld  t/.  Lemley,  75  Mo.  320;  Wedgewood  v.  Parr»  iia  Iowa  5x4; 

App.  511;  Sandige  v.  Hill,  70  Mo.  App.  Porter  v.  Welsh,   117  Iowa   144;    Wtl- 

71 ;     Shea  v.  Regan,   (Mont.   1903)   74  Uamsport  v,  Williamsport  Water  Co.,  7 

Pac.    Rep.    737 ;    Fidelity,    etc.,    Co.    v.  Pa.  Dist.  206 ;  Porter  v.  Duncan,  24  Pa. 

Jordan,  134  N.  Car.  236.  Co.  Ct.  11 ;  Gingrich  v.  Sheaifer,  16  Pa. 

DiBUnetion.  —  While  a  justice's  court  Super.  Ct.  299 ;  Keller  v.  Keller,  8  Pa. 
has  no  jurisdiction  to  declare  an  equity  Dist.  481.  See  also  Dennis  v.  Bailey, 
or  to  enforce  an  equitable  lien,  yet  it  (Mo.  App.  1904)  78  S.  W.  Rep.  669. 
has  jurisdiction  to  enforce  the  collec-  In  ICichigan  it  is  held  that  an  objec- 
tion of  money  which  equitably  belongs  tion  to  the  jurisdiction  of  the  justice 
to  a  party.  Markham  v.  McCown,  124  whi^h  is  first  made  in  the  Supreme  Court 
N.  Cxt.  163.  after  the  defendant  had  submitted  his 

699«     L  Estoppel  in  Pais.  —  Morris  case    upon   the    merits   to   the   Circuit 
V,  McMahan,  75  Mo.  App.  494 ;  Sandige  Court  comes  too  late,  where  the  Circuit 
V.  Hill,  70  Mo.  App.  71.  Court  had  jurisdiction  of  the  subject- 
In  North  Carolina  it  is  held  that  while  matter.    Ramsby  v.   Bigler,   129   Mich, 
a  justice's  court  is  for  the  enforcement  570. 

of  remedies  merely  legal,  it  may  so  far  3.  Bemhamer    v.    Hoffman,  23    Ind. 

recognize  an  equity  involved  in  any  ac-  App.  34. 

tion  pending  before  it  as  to  permit  it  to  4.  On  Certiorari  the  court  is  author- 
be  pleaded  as  a  defense.  Fidelity,  etc.,  ized  to  inquire  into  the  jurisdiction  of  a 
Co.  V.  Jordan,  134  N.  Car.  236.  magistrate    by     deposition.      Jones    v, 

4.  A   General  Appearance  waives  any  Thistle  Lodge,  10  Kulp  (Pa.)  iz. 

effect  as  to  the  jurisdiction  over  the  per-  The  Defendant  Bhonld  Appear  SpeeiaUj 

son.    Bridge,  etc..  Iron  Workers*  Union  and  raise  the  question  of  jurisdiction  l^ 

V.  Sigmund,  88  111.  App.  344 ;  McMurray  motion ;  and  an  answer  "  without  con- 

V.  l^ede,   86   111.  App.  555 ;  Crews  v.  ceding  the  jurisdiction  of  this  court " 

Chase,    fifi    III.    App.    344;    McCormick  is    insufficient    to    raise    the    question. 

Harvesting  Mach.   Co.  v.  Scott,    (Neb.  Schillinger   v,    Herrmann,    (Supm.    Ct. 

1902)  89  N.  W.  Rep.  410;  Deering  v.  App.  1.)  35  Misc.  (N.  Y.)  280. 

Venne,  7  N.  Dak.  576 ;  Fulton  v.  State,  695.    L  See  Arnold  v.  Inangan,  89 

103  Wis.  238;  Holz  V,  Rediske,  1x9  Wis.  111.  App.  327. 

563.  607.     1.   In    niinoif.  —  Wilcox    r. 

M3*    1.  By  Appearing  and  Pleading  Tetherington,  103  111.  App.  404. 

tOlCerita.  —  Tyson  v.  Chestnut,  xi8  Ala.  In  Oregon  the  pleading    may  be  oral. 

387 ;  Piano  Mfg.  Co.*  v,  Nordstrom,  63  Whipple  v.  Southern  Pac.  Co.,  34  Oregon 

Neb.   123;  Huber  v.   Ehlers,  76  N.  Y.  370. 

App.  Div.  602 ;  Downward  v.  Jordan,  7  In  Texas.  —  International,  etc.,  R.  Co. 

Pa.  Dist.  273.  V.  Pool,  24  Tex.  Civ.  App.  575. 

After  A4jonmmont. — Deering  v.  Venne,  3.  Continental  Ins.  Co.  v.  Richardson, 

7  N.  Dak.  576.  69  Minn.  433 ;  Byrne  v.  St.  Louis,  etc., 

t.  Miller  v.  Meeker,  54  Neb.  452.  R.  Co.,  75  Mo.  App.  36 ;  Mnline  v.  Sooth 
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690.  Most  fltou  OftvM  of  A0tteiL  —  See  note  i. 

(3)  Amendments  —  Powor  to  Allow.  —  See  note  4. 
7#4I«  See  note  i. 

At  WhAt  Stop  Allow»Uo.  —  See  note  3. 
701.  (4)  Objections.  —  See  note  2. 

708.  b.   Declaration,    Complaint,    or   Statement   of 

Demand  —  (i)  Necessity  For  —  (»)  in  OeBoraL  —  See  note  2. 
704*  (b)  In  Aotioni  on  Written  Initrnmonti*  —  See  note  I. 


Omaha  St.  Fair  Assoc,  (Neb.  1904)  99 
I^.  W.  Rep.  521 ;  Massillon  Engine,  etc, 
Co.  V.  Prouty,  65  Neb.  496.  See  also 
Internationa],  etc.,  R.  Co.  v.  Pool,  24 
Tex.  Qy.  App.  575. 

W9«  1.  Maxwell  v.  Quimby,  90  Mo. 
App.  469,  wherein  it  was  held  that  there 
must  be  something  stated  or  alleged  in 
the  statement  or  account  which  will  in 


Hawkeye  First  State  Bank  v.  No^  94 
Mo.  App.  498. 

Setting  Up  Additional  Oftnsos  of  Aetloa 
by  amendment  is  allowable  if  they  are 
such  as  could  haye  been  originally 
joined.  Jackson  v.  Fulton,  87  Mo.  App. 
228. 

8.  See  Boos  v,  Dulin,  103  Iowa  331. 

Where  Appeal  Has  Been  Taken. —  If 


eome  manner  inform  the  defendant  of  the  statement  of  the  cause  of  action  is 

what  complaint  is  made  against  him,  or  not  sufficient  to  inform  the  defendant  of 

with  what  he  is  charged.  what  complaint  is  made  against  him  or 

4.  Boos    V.    Dulin,    103    Iowa    331 ;  with    what   he   is   charged   it  will   not 

Barnard  v.  Clark,  (County  Ct.)  33  Misc.  afford  a  basis  for  amendment  in  the  Qr- 

(N.  Y.)  330;  Harby  v.  Wells,  52  S.  Car.  cuit  Court.    Maxwell  v,  Quimby,  90  Mo. 

156;  O'Connor  v.  Dils,  43  W.  Va.  S4-  App.  469. 


Deooription  of  Property.  --  Where  in 
an  action  of  troyer  the  property  in  con- 
troversy was  described  in  the  summons 
as  seventy-five  cords  of  wood,  it  was 
held  to  be  error  for  the  justice  to  refuse 
to  permit  the  summons  to  be  amended  so 
as  more  particularly  to  describe  the 
wood,  and  for  him  to  dismiss  the  suit 


When  A^jonnunent  Rendered  Veeeaaarj. 

—  Under  the  H^uconsin  statute  a  jus- 
tice of  the  peace  has  no  right  to  permit 
an  amendment  when  an  adjournment  of 
the  case  will  be  rendered  necessary ;  bat 
if  he  does  grant  such  amendment  on 
terms,  and  the  opposing  party  accepts 
such  terms  and  consents  to  the  adjourn- 


on  account  of  the  insufficiency  of  the     ment,  the  justice  will  not  lose  jurisdic- 


description.     Hogans  v.  Dixon,  105  Ga. 

171. 

700.  1.  To  Bring  Oaee  Within  Jns- 
tiee's  Jorisdietion.  ^  Johnson  v,  John- 
son, 113  Ga.  942;  McRae  v.  White, 
(Tex.  Civ.  App.  1897)  4^  S.  W.  Rep. 
793. 


tion.     State  v.  Daubner,  ixi  Wis.  671. 

701.  8.  Going  to  Trial  Without  Ob- 
jection.—  Simon  v.  Spiro,  124  Mich. 
484;  Williams  v,  Sanders,  69  Mo.  App. 
608. 

Failnre  'to  File  Beelaiation.  —  An  ob- 
jection that  the  plaintiff  failed  to  file  a 


Oaaaot    Ohange    Oanie   of    Action.  — ^    declaration  cannot  be  raised  in  the  ap- 


Western  Cornice,  etc..  Works  v,  Meyer, 
55  Neb.  440. 

But  if  the  defendant  voluntarily  goes 
to  trial  on  the  amended  pleading  he 
waives  his  right  to  object.  Williams  v, 
Sanders,  69  Mo.  App.  608. 

An  Oral  Pleading  may  be  amended 
orally.  Stirlen  r.  Pettibone,  77  111*  App. 
72. 

Verification,  —   An  amendment  to  a 


pellate  court  where  the  defendant 
pleaded  to  an  affidavit  filed  and  went  to 
trial  in  the  justice's  cotut  on  the  merits. 
Simon  v,  Spiro,  124  Mich.  484. 

703*  8.  In  Alabama  it  is  sufficient  to 
indorse  the  cause  of  action  on  the  sum- 
mons. Bessemer  Ice  Delivery  Co.  r. 
Braanen,  138  Ala.  157. 

In  Ohio,  in  FordUe  Detainer,  it  is  essen- 
tial to  the  magistrate's  jurisdiction  that 


plea  of  defense  by  attaching  thereto  a    a  complaint  be  filed.    Brennen  v.  Cist,  9 


verification   is   permissible.     Barnes   v. 
Coker,  iia  Ga.  X37« 

Vame  of  Plaintiir.  —  An  amendment 
correcting  a  mistake  in  the  name  of  the 
plaintiff  is  permissible  after  the  case 
hae  been  heard  and  before  judgment. 


Ohio   Dec   18,  6   Ohio  N.   P.   1.    See 
generally    Forcible    Ewtxt    iutn    Db* 

TAINER. 

7M.  1.  Caring  OmlMlen  to  File.— 
The  omission  to  file  the  instrument  sued 
on   before  summons  is  ieened,  ae  di- 
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706.  (2)  Time  of  Filing.  —  See  note  2. 

T07.  (3)  Sujfficirncy —{%)  In  Generftt  —  See  notes  i,  2. 

709.  (b)  Tatti  of  BuiBdonqr.  —  See  note  i. 

710«  See  note  i. 

711.  See  note  i. 

719.  ^0)  ATtrring  JvriadletiraU  Tftett.  —  See  note  I. 

713*  (d)  iCost  8teu  OaoM  of  AoUon.  —  See  note  i. 

rected  by  the  Missouri  statute,  is  cured  Bowser,   20  -Ind.   App.   557 ;  Calmet  v, 

by   filing  it   after  suit   has   been   com-  Haight,  85  Mo.  App.  36a;  GlaMcock  p, 

menced,   or,  if  the  cause  is  appealed,  Chicago,  etc,  R.  Co.,  86  Mo.  App.  114; 

by  filing  it  in  the  Circuit  Court,  or  by  SuUi'^^an  v,  Redmond,  86  Mo.  App.  151 ; 

the  defendant  entering  his  general  ap-  Doggett  v.  Blanke,   70  Mo.  App.  499; 

pearance.       Keyes,   etc.,   Livery   Co.  v.  Terti  v.  American  Ins.  Co.,  76  Mo.  App. 

Freber,  102  Mo.  App.  315.  4a;  Johnson  v.  Kahn,  97  Mo.  App.  6a8; 

7O0.      2.    HisBonri.   —   Under  Rtv.  Sepetowski  v.  St.  Louis  Transit  Co.,  loj 

Stat.   Mo.,   i  6138,  before  process  can  Mo.  App.  no;  Manley  v.  Crescent  Noy- 

issue  in  any  suit  in  a  justice's  court  the  elty  Mfg.  Co.,  103  Mo.  App.  135;  Mc- 

plaintiff  must  file  the  instrument  sued  Crary  v.  Good,  74  Mo.  App.  425;  St. 

on,  or  a  statement  of  ^he  account,  or  of  Louis  Trust  Co.  v.  American  Real  £•• 

the  facts  constituting  the  cause  of  ac-  tate,  etc.,  Co.,  82  Mo.  App,  260. 

tion.    If   the   plaintiff   temporarily   re-  InsuAeientBtfitoiiwati.  — "CP.John- 

moTCS  the  instrument  or  account  after  son,  Osceola,  Missouri,  to  Moffett-Wcst 

having  filed  it,  the  court  does  not  there-  Drug    Company,    Dr. :    9-2,    to    mdse., 

by  lose  its  jurisdiction.      Crenshaw  v,  51.88;    21,    to    mdse.,    42.98,  —  94.86." 

Pacific  Mut.  L.  Ins.  Co.,  71   Mo.  App.  Moffett-West  Drug  Co.  v.  Johnson,  80 

42.     Compare   White  v,   Missouri    Pac.  Mo.  App.  428. 

R.  Co.,  98  Mo.  App.  542,  holding  that  A  paper  containing  the  names  of  two 
under  Rev.  Stat.  Mo.,  9  3853,  it  is  suffi-  parties  followed  only  by  an  array  of  fig- 
dent  to  file  such  statement  before  the  ures  is  a  mere  nullity,  te  far  as  setting 
jury  is  sworn  or  the  trial  commenced,  forth  any  legal  right  or  liability  is  con- 
and  that  where  an  insufficient  statement  cemed.  Rechnitzer  v.  St.  Louis  Candy 
was  filed  before  the  summons  was  is-  Co.,  82  Mo.  App.  311. 
sued  which  was  amended  before  the  SiiAeient  Btatemonts. —  *'  Mexico,  Mo., 
commencement  of  the  trial,  the  justice  Sept.  17,  190 1.  E.  Kahn,  Dr.,  to  Willis 
was  not  authorized  to  dismiss  the  cause.  Johnson,  making  sale  of  saloon  stock. 

Sufficient  Filing,  —  The  lodgment  of  $92.50."    Johnson  v.  Kahn,  97  Mo.  App. 

the  papers  with  the  justice,  though  not  628.     See  also  Manley  v.  Crescent  Nov- 

marked    filed    by    him,    is    a    sufficient  elty  Mfg.  Co.,  103  Mo.  App.  135. 

filing.    Hopper  v.  Hopper,  84  Mo.  App.  710,     1.  Cunningham  v,   Dickerson, 

117;  Rowe  V.  Schcrtz.  74  Mo.  App.  602;  (Mo.  App.  1904)  79  S.  W.  Rep.  492;  St 

Crenshaw  v.  Pacific  Mut.  L.  Ins.  Co.,  71  Louis  Trust  Co.  v.  American  Real  £s- 

Mo.  App.  42;  Randall  v.  Lee,  68  Mo.  tate,  etc.,  Co.,  82  Mo.  App.  260.    See 

App.  561.  also  Hubble  v.  Coiner,  83  Mo.  App.  455. 

707.    1.  Terti  V.  American  Ins.  Co.,  711,    L  Sinkling   v.    Illinois    Cent. 

76  Mo.  App.  42 ;  Williams  v.   George,  R.  Co.,'  10  S.  Dak.  560.     * 

104  Ga.  599.  719*    1.  Haag  tf.  Ward,  89  Mo.  App. 

8.  Haag  v.  Ward,  89  Mo.  App.  186.  186. 

With  Some   Dtgroo   «f   Certainty  the  Aa  to  Amtnnt.-^  Where  the  plaintiffa 

plaintiff  should  set  forth  his  cause  of  pleadings  show  a  claim  for  more  thafl 

action.    Thomas  v.  Fotsyth  Chair  Co.,  the  jurisdictional  limit  of  the  justice, 

119  Ga.  693.  the   justice   does  not   lose  jurisdiction 

Am  Aooonnt  finr  Logml  8m lew  rendered  where  the  summons  demands  judgment 

by  an  attorney,  when  taken  in  connec-  for  less  than  such  limit.    In  such  case 

tion  with  an  affidavit  setting  forth  the  the  summons  is  controlling.    Riehmond 

facts,  will  constitute  a  good  declaration  v.  Henderson,  48  W.  Va.  389;  Kyle  v. 

in   a  justice's   court.    Craig  v.    Pruitt,  Ohio  River  R.  Co.,  49  W.  Va.  296. 

(Tex.  Civ.  App.  1901)  60  S.  W.  Rep.  713.    1.  FattnroVot  JnrisdtotieBaL«- 

$86.  The  failure  to  state  a  cause  of  action  ia 

fi8#^    1.  Metropolitan  L.  Int.  Co.  tr.  the  complaint  does  not  rendtr  tiw  iad|^ 
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71  §•  '(6)  Joinder  of  Causes.  —  See  note  i. 

c.  Plea  or  Answer  — (i)  Necessity  For  —  {%)  Mm  «» 
«ftL  —  See  note  4. 

790«  (h)  BflMflt  of  OtD«na  IMM  Without  PlMdiag.  —  See  note  i. 

(2)   Time  of  Filing —  (»)  In  eenoraL  —  See  note  4. 
791.  m  piMw  in  AbftttBMiit.  —  See  note  3. 

793.  m  VMotdty  for  VoKUloAtioa.  —  See  note  I. 

(4)  What  Admissible  under  General  Issue. —  Sec  notes 
2,4. 

794.  (s)  Set-off— {9)  Mvrt  Bo  Sot  Vp  at  Trial.  —  See  note  i. 
Mutt  Pload  Spooially  or  OIto  Votioo.  —  See  note  2. 

795.  (b)  Sofloionoj.  —  See  note  i. 

797.  4.  Jury  Trial — b.  Appeal  to  Jury.  —  See  note  i. 

rnent  void  where  the  justice  had  jurit-  v.  Missouri-Edison  Electric  Co.,  90  llo. 

diction  of  the  parties  and  the  subject-  ^pp.  595. 

matter.    Brush  v.  Smith,  141  Cal.  466.  AAdiure  of  ConsldoratiOB  by  reason  of 

718*  1.  In  Missouri  the  plaintiff  may  fraud  perpetrated  on  the  defendant  may 
join  as  many  causes  of  action  against  be  shown  in  an  action  on  promiaaoiy 
the  defendant  as  he  may  have,  save  that  notes  given  by  the  defendant  in  the 
a  cause  of  action  in  contract  cannot  be  transaction,  without  setting  up  such  de- 
joined  with  one  in  trespass.  Jackson  v.  fense  by  way  of  counterclaim.  Bales  v. 
Fulton,  87  Mo.  App.  aa8.  Heer,  91  Mo.  App.  426. 

4.  Lindley  v,  Hitchings,  78  111.  App.  734.    1.  Wills  v.  Little,  8  Pa.  Super. 

425.  Ct.  100. 

In  Vobraika  the  defendant  is  required  In  Appellate  Court. — A  defendant  can- 
to file  a  written  answer  before  a  justice  not  for  the  first  time  avail  himself  of  a 
only  when  he  has  a  counterclaim  or  set-  counterclaim  or  set-oft  on  appeaL 
off,  and  then  only  when  such  pleading  Shepherd  v.  Padgitt,  91  Mo.  App.  473. 
is  demanded  by  the  plaintiff.  Mullins  And  where  a  demurrer  to  the  com- 
V.  South  Omaha  St  Fair  Assoc,  (Neb.  plaint  was  sustained  and  a  judgment  for 
1904)  99  N.  W.  Rep.  $31.  costs  was  rendered  against  the  plaintiff 

790.  1.  Beck  v,  Kinealy,  89  Mo.  from  which  he  prosecuted  an  appeal,  it 
App.  418;  Mullins  r.  South  Omaha  St.  was  held  that  the  defendant  could  not  in- 
Fair  Assoc,  (Neb.  1904)  99  N.  W.  Rep.  terpose  a  plea  of  reconvention  in  the  ap- 
521.  See  also  Flaaagan  v.  Reitemier,  26  pellate  court.  Qements  cr.  Carpenter, 
Ind.  App.  243.  (Tex.  Civ.  App.  1904)  78  S.  W.  Rep.  369. 

In  Indiana  all  defenses  except  the  stat-  But   in  Massachusetts,  notwithstand- 

ute   of    limitations,    set-off,    matter    in  ing  the  statute  requires  a  declaration  in 

abatement,  and  the  denial  of  the  execu-  set-off  to  be  filed  with  the  answer,  the 

tion  of  an  assignment  may  be  given  in  court   may   allow  it  to   be  filed  as  an 

evidence  without  plea.     Metropolitan  L.  amendment  at  a  later  time,  even  in  the 

Ins.  Co.  V,  Bowser,  20  Ind.  App.  557.  appellate  court.    Hall  v.  Rosenfeid,  177 

4.  O'Dell  V,  Meacham,  114  Ga.  910;  Mass.  397. 

Shepherd  v.  Padgitt,  91  Mo.  App.  473.  S.  See  McCormick  Harvesting  Mach. 

791.  8.  Lively  v.  Musser,  19  Lane.  Co.  v.  Hill,  (Mo.  App.  1904)  79  S.  W. 
L.  Rev.  109.  Rep.  745 ;    Hunter  v,  Helsley,  98  Mo. 

79K3.     1.  Voriflod  Oomnlaint   Bonrod  App.  616. 

with  Snnunonf.—^  See  American  Book  C^.  795.    1.  See  McCormick  Harvesting 

r.  Watson,  (County  Ct.)  24  Misc.  (N.  Y.)  Mach.  Co.  v.  Hill,  (Mo.  App.  1904)  79 

S24,  holding  that  where  the  verification  S.  W.  Rep.  74Sf  holding  that  a  set-off  or 

of  tne  complaint  was  a  nullity  because  counterclaim  must  contain  facts  to  show 

of  the  omission  of  venue  the  defendant  that  the  claimant  is  entitled  to  the  relief 

was  not  required  to  verify  his  answer,  asked;  Backer  v.  Gray,  112  Wis.  487- 

5.  Livingston  v.  Moore,  (Neb.  1902)  727.  1.  In  Alabama  a  jury  trial  is 
89  N.  W.  Rep.  289 ;  Helm  v,  Missouri  unauthorized  until  after  a  judgment  has 
Fac.  R.  Co.,  98  Mo.  App.  419.  been   rendered  by  a  justice  without  a 

i,  Oontrilmtory  VogUgonoo.  —  Melican    jury.    Beach  v.  Lavender,  138  Ala.  406. 
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T80.  6.  Judgments  —  b.  Rendition   and    Entry  —  (i)  In 

General — Entry  Minlfterial  Aot.  —  See  note  3. 
78 !•  (2)  In  Trials  by  Court.  —  See  notes  i,  2,  3. 
7S9.  See  note  i. 

7Sff.  c.  Form  —  (i)  Formality  Not  Required,  —  See  note  I. 
7S6,  See  notes  i,  2. 

730.    8.  Scott    f.    Bedell,    108    Ga.  ting  forth  their  individual  names,  is  in- 

ao5 ;  Drake  v.  Baglcy,  69  Mo.  App.  39 ;  valid.     Hitch  f.  Gray,    i   Marv.   (Del.) 

Cincinnati,    etc..    Packet    Co.    v.    Bell-  400. 

ville,  (W.  Va.  1904)  47  S.  £.  Rep.  30 x.  SigBAtim. —  In  Iowa  no  statute  re- 
See  also  Smith  v.  Petrie,  70  Minn,  quires  the  judgments  of  a  justice  to  be 
433*  signed,  and  the  justice's  signature  is  not 

731*     1.    How    Time    CSomputed.  —  essential    to    their    validity.     Parks   v. 

Where  the  last  day  falls  on  Sunday  the  Norton,  X14  Iowa  733. 
justice  may  render  a  valid  judgment  on        libmlly   CSonstmed.  —  Judgments  of 

the    next    succeeding    day.     Huber    v.  justice   courts   are   liberally   construed, 

Ehlers,  76  N.  Y.  App.  Div.  602.  and  when  the  entry  is  sufficient  to  show 

Taking  0m6  under  Advisement. — West-  the  matter  adjudged,  and  how  it  was  de- 
over  V.  Van  Dom  Iron  Works  Co.,  (Neb.  termined,  the  judgment  will  be  upheld. 
1903)  97  N.  W.  Rep.  598,  holding  that  Stacks  v.  Simmons,  (Tex.  Civ.  App. 
the  parties  may  consent  that  the  justice  1900)  58  S.  W.  Rep.  958.  To  the  same 
take  the  case  under  advisement.  effect    see    Torilla    v.    Alexander,    104 

OaUfornift  Btotnte  Direotory  Merely —  Tenn.  453,  holding  that  every  reasonable 
American   Type   Founders   Co.  v.  Jus-  intendment  should  be  indulged  in  favor 
tices  Ct.,   133  Cal.  319,  holaing  that  a  of  the  validity  and  sufficiency  of  a  jus- 
judgment  rendered  some  months  after  tice's  judgment. 
trial  is  not  void.  Copy  of   Verdiot.  —  In  Alabama  it  is 

8.   Waiver.  —  Where    the    justice  at  held  that  a  mere  copy  of  the  verdict  of 

the  close  of  the  hearing  stated  that  the  a  jury  in  the  justice's  docket  will  not 

matter   should   be    considered    as   sub-  make  a  valid  judgment.    Beach  v.  Lav- 

mitted  as  of  a  later  date,  the  parties,  by  ender,  138  Ala.  406. 
failing  to  object,  waived  the  right  to        Misnomer  of  Kind  of  Jndffmmit.  —  Al- 

have  the  cause  decided  within  tiie  statu-  though  called  in  the  record  a  judgment 

tory  period.    Bastable  v.  Cuba   Supply  of  nonsuit,   if  the   record   shows  it  to 

Co.,  (Supm.  Ct.  App.  T.)  43  Misc.  (N.  have  been  a  judgment  on  the  merits  it 

Y.)  89.  should  be  treated  as  such.    Wilkins  v, 

S.  Young  V,  Joseph,   (Neb.   1904)  99  Stiles,  75  Vt.  4a. 
N.    W.    Rep.    522;    Mulligan    v.    Cox,        736.    1.  See    Fowler    v.    Thomsen, 

(Supm.  Ct.  App.  T.)  26  Misc.  (N.  Y.)  (Neb.  1903)  94  N.  W.  Rep.  8iOj  holding 

709;  Cohen  v.  Weill,   (Supm.  Ct.  App.  that  resort  may  be  had  to  the  marginal 

T.)  32  Misc.  (N.  Y.)   198;  Lambert  v,  notes  on  the  justice's  docket,  to  the  files 

Salomon,  (Supm.  Ct.  App.  T.)  28  Misc.  in  the  case,  and  to  the  entire  record; 

(N.  Y.)  562 ;  Gill  V.  Wagner,  20  Pa.  Co.  Fishbumc  v.   Baldwin,   46   W.  Va.   19, 

Ct  333 :  Fessler  v.  Sharp,  7  Pa.  Dist.  holding  that  a  judgment  which  is  plain- 

652.  ly  intended  to  be  against  two  defend- 

739.     1.  Bastable    v.    Cuba    Supply  ants  named  in  the  heading  and  summons 

Co.,  (Supm.  Ct.  App.  T.)  43  Misc.  (N.  is  not  invalid  for  the  reason  that  the 

Y.)  89.  word  "defendant"  is  used  in  the  body 

735.    1.  State  v.  Myers,   70   Minn,  thereof  instead  of  the  word  "defend- 

179;  Doxey  v.  State,    (Miss.   1901)   29  ants." 

So.  Rep.  785 ;  Fowler  v.  Thomsen,  (Neb.        2.    Bai&oient    Jodgmenta.  —  For    ex- 

1903)  94  N.  W.  Rep.  810.      See  also  amples  of  judgments  held  to  be  suffi- 

Bolin  V.  Sandlin,  124  Ala.  578;  Bulfer  cient,  see  Bolin  v.  Sandlin,  124  Ala.  578; 

V.  Kilday,  (Iowa  1899)  78  N.  W.  Rep.  Oklahoma  Vinegar  Co.  v.   Kaupp,   i$i 

817;    Glaucke  9.  Orlich,  (Minn.  1904)  Ala.  629;    Glaucke  v.  (jerlich,  (Minn. 

98  N.  W.  Rep.  94.  1904)   98  N.  W.  Rep.  94:  Michant  v« 

Flaintifli  Designated  by  firm  Fame.  —  McCart,  55  Neb.  654 ;  San  Antonio,  etc., 

In  Delawarg  a  judgment  entered  for  the  R.    Co.   v.    Thigpen,    (Tex.   Civ.   App. 

plaintiffs  in  their  firm  name,  without  set-  1900)  57  S.  W.  Rep.  66. 
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7S7.  (2)  Certainty  in  Matters  of  Substance.  — See  note  2. 
788.  d.  Opening  and  Vacating,  —  See  note  i. 

e.  Amendment  and  Correction.  —  See  note  4. 
7S9«  See  notes  i,  2. 

/.  Judgment  by  Default — (i)  Plaintiff  Must  IVave 
His  Case.  — See  note  3. 

740.  (2)  When  Rendered.  —  See  note  i. 

Waiting  for  IMinidaiit't  Appaanooe.  —  See  note  2. 
749,  (3)  Setting  Aside.  —  See  note  2. 

g.  Judgment  by  Confession  —  (i)  In  General.  — See 
notes  3,  4. 

737.  t.  Amount.  —  A  judgment  Ootti.  —  In  Texas,  where  a  justioe  of 
which  does  not  show  the  amount  for  the  peace  erroneously  taxes  costs*  he 
which  it  is  rendered  is  bad.  McCand-  cannot  review  or  correct  them  after  tm 
less  V.  Inland  Acid  Co.»  iia  Ga.  291.  days  from  the  date  of  the  rendition  of 

InsnAMsnt  Jndgmsnts.  —  "I  rendered  judgment.    Parker  v,  Boyd,  (Tex.  Qf. 

a   verdict    in    benalf   of    the    plaintiff,  App.  1897)  42  S.  W.  Rep.  1031. 
twenty  dollars  fine  and  costs/'  is  not        8.  St.  Louis,  etc,  R.  Co.  v.  Gnndlach* 

sufficient.    Stokes  v,  Schlacter,  66  N.  J.  69  111.  App.  19J. 
L.  J47.  S.  See  Clark  v.   Great   Northern  R. 

The  entry  of  the  words  "  Judgt  by  de-  Co.,  (Mont.  1904)  76  Pac.  Rep.  1003. 
fault"  in  a  proceeding  where  a  judg-        hi  Osorgla,  where   an   unverified   ac- 

ment  by  default  is  unauthorized,  is  in*  count  sued  on  is  served  with  the  sum* 

sufficient    to   show    a   valid   judgment,  roons  and  no  answer  is  interposed,  the 

Stacks   V.    Simmons,    (Tex.    Civ.    App.  plaintiff  is  entitled  to  judgment  by  de- 

1900)  58  S.  W.  Rep.  958.  fault  on  the  call  of  the  docket.    Peeples 

738,  1.  In  Texas  if  a  justice  of  the  v.  Sethness  Co^  1x9  Ga.  777' 

peace  sets  aside  a  judgment  rendered  on  In  Now  York,  under  Laws  x88i,  c  414, 

a  counterclaim  he  should  set  aside  the  it  has  been  hdd  that  if  the  plaintiff  serves 

entire  judgment  in  the  case  and  permit  a  verified  complaint  with  the  summons, 

the  parties  to  go  to  trial  a  second  time  and  the  demand  is  one  for  money  only, 

as  if  no  judgment  had  been  rendered  he  is  entitled  to  judgment  without  proof 

for  either  party.    Walker  v.  Mears,  a8  of  his  claim  if  the  defendant  fails  to 

Tex.  Gv.  App.  a  10.  answer,  or  if  he  interposes  a  frivolous 

In  West  Virginia  a  justice  is  only  au-  answer.     Aiken    v.    Hasldns,    (County 

thorized  to  set  aside  a  valid  judgment  Ct.)   27  Misc.  (N.  Y.)  639.    The  mere 

rendered  by  him  when  application  for  fact  that  the  defendant  interposed  a  de- 

such  relief  is  made  within  two  wedcs  murrer  to  the  complaint  does  not  amoont 

after  the  judgment  is  rendered  and  upon  to  an  admission  of  service  of  a  verified 

reasonable  notice  to  the  opposite  party,  complaint  so  as  to  authorize  the  rendi- 

Stanton-Belment  Co.  v.  Case,  47  W.  Va.  tion  of  judgment  without  proof  of  canse 

779.  of   action.      International   Seed  Co.  v. 

4.  Clsrleal  Errors  may  be  corrected  in  Hartmann,  65  N.  Y.  App.  Div.  478. 

West  Virginia.     Fishbume  v.  Baldwin,  740.    1.  See    Shearouse    v,  Wolfe. 

46  W.  Va.  19.  Ill  Ga.  859;  (Hark  v.  Gadshaw,  xi  Kulp 

In  Tennessee,  by  statute,  a  justice  of  (Pa.)    227.    See   also    Guaranty    Loan 

the  peace  has  the  same  right  and  power  Assoc,  v.  Osbum,  38  Oregon  $68. 

to  correct  his  judgments  as  courts  of  g.  In  Pennsylvania,  however,  where  die 

record  have,  upon  five  days'  notice  be«  summons  was  returnable  between  two  and 

ing  given.      Torilla  v.  Alexander,  X04  three  o'clock  p.  u.,  a  judgment  by  de- 

Tenn.  453.  fault  entered  at  2.50  p.  m.  was  upheld. 

In  Texas  justices  have  inherent  power  Roushey  v.  Feist,  10  Kulp  (Ira.)  79- 

to  control  their  judgments  during  the  74d.    2.  See     Slajrton     v.     Horsey, 

term.    Raley  v.  Sweeney,  24  Tex.  Civ.  (Tex.  1904)  78  S.  W.  Rep.  9i9>  holding, 

App.  6ao ;  Gray  v.  Chapman,  (Tex.  Civ.  however,  that  a  default  cannot  be  set 

App.  1903)  74  S.  W.  Rep.  564.  aside  at  the  request  of  the  plaintiff. 

739*    1.  Barclay  v.  Diwton,  i  Marv.  g.  Wade  v.  Swope,  (Mo.  App.  1904) 

(Del.)    159;  St.  Louis,  etc.,   R.  Co.  v.  8x  S.  W.  Rep.  471. 

Gundlach,  69  HI*  App.  19a.  4.  When  Oob1!mbI«b  Taksa.  —  The  ji»- 
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743.  (2)  In  What  Cases  Rendered,  —  See  notes  i,  2,  3. 

744,  Mutt  B«  Appeanuioe  or  flervioe  of  ProMW.  —  See  note  I. 
74S«  Oral  ConfiBoiion.  —  See  note  I. 

746.  h.  Nonsuit.  —  See  note  3. 

747.  6.  New  Trial  — a.  Power  Statutory  —  whwt  Wia  by 
Jwy.  —  See  note  2. 

748.  b.  When  Allowed  —  Votioo  of  KotioA.  —  See  note  i. 

749.  See  note  i. 

7.  Becord  and  Dooket  —  a.  In  General.  —  See  note  2. 

Amondmont  and  Oorroetloii.  —  See  note  6. 

750.  b.  What  Entries  Should  Be  Made  — (i)  InGeneraL 

—  See  notes  i,  2. 

tice  need   not  at  the  time  be  holding  747.    2.  State   v.    Hopper,   72    Mo. 

court  for  the  transaction  of  other  busi-  App.  171 ;  Glare  v.  Keith,  55  Neb.  593. 

ness,   nor  need   he    formally   announce  74§.     1.  Friedberg   v.    Cubbison,    6 

the  opening  of  his  court  for  the  trial  of  Kan.   App.    184;  Smith  v.   Carroll,   a8 

causes.     Sullivan  v,   Redmond,  86  Mo.  Tex.  Civ.  App.  330. 

App.  151.  Oral  Votioo  is  sufficient  in  South  Caro^ 

Filing  EridMioo  of  Dobt.— The  Tennes-  Una.    Mitchell  v.  Bates,  57  S.  Car.  44. 

see  statute  in  regard  to  the  filing  of  the  749.    1.  Smith  r.  Carroll,  28  Tex. 

written  evidence  of  the  debt  where  judg-  Civ.  App.  330. 

meat  is  taken  by  conf e&sion  is  merely  8.  Wertzler  v.  Herchelroth,  8  Pa.  Dist. 

directory.     Hughes  v.  Helms,  (Tenn.  Ch.  423. 

1898)  s^  S.  W.  Rep.  460.  6.  Rowe  v.  Schertz,  74  Mo.  App.  602. 

Tims  of   Entry.  —  Under    Code    Civ.  Contra,    Kluck    v.    Murphy,    115    Mich. 

Pro.  N.  Y.,  §  3015,  which  provides  that  128;  Richmond  v.  Henderson,  48  W.  Va. 

the  justice,  when  judgment  is  confessed,  389. 

must  "forthwith  render  judgment  and  When  An  Appoal  li  Ponding  the  justice 
enter  it  in  his  docket  book,"  a  judgment  cannot  alter  his  docket  entry  for  the 
not  entered  in  the  justice's  docket  until  purpose  of  correcting  what  he  con- 
two  days  after  it  was  confessed  is  valid,  sidered  to  be  mistakes.  McCormick 
Matter  of  Thompson,  29  N.  Y.  App.  Div.  Harvesting  Machine  Co.  v.  Halvorson, 
83.  II  S.  Dak.  427. 

743.  1.  Rowe  v.   Peckham,   30  N.  750.    1.  Cansoof  Action.— See  West- 
Y.  App.  Div.  173.  cott  V.  Burbage,  i  Marv.  (Del.)  297. 

Tho  Amont  of  Judgment  must  be  with-        In   Texas  the  entry  in  the  justice's 

in  the  jurisdictionaJ  limit  of  the  jus-  docket  is  not  required  to  be  complete 

tier's  court.    Hughes  v.  Helms,  (Tenn.  within  itself,  as  constituting  good  plead- 

Ch.  1898)  52  S.  W.  Rep.  460.  ing    when    tested    by    rules    governing 

8.  What  Does  Hot  Gonititnte  Confession,  pleadings  in  superior  courts,  but  need 

—  The  non-appearance  of  a  defendant  only  inform  the  opposite  party^what  is- 

in  a  justice's  court  is  not  a  confession  sues  will  be  raised.     Melton  v.  Katzen- 

of  judgment  or  of  the  claim  of  the  plain-  stein,  (Tex.  Civ.  App.   1899)   49  S.  W. 

tiff.     Larson  v.  Kelly,  72  Minn.  116.  Rep.  173. 

3,  See  Cahill  v.  McGrath,  67  111.  App.  Amonnt  Claimed.  —  Where  the  docket 

103.  refers  to  the  plaintiff's  pleadings  merely 

744.  1.  See  Rowe  v.  Peckham,  30  as    "written    complaint    and    proof    of 
N.  Y.  App.  Div.  173.  debt"    and    the   judgment    rendered    is 

74#.     1.   In    lUiiOUl.  — -  Wade    v.  within  the  justice's  jurisdiction,  it  will 

Swope,  (Mo.  App.  1904)  81  S.  W.  Rep.  be  presumed  that  the  debt  declared  on 

471*  V       within  such  jurisdiction.     SulUvan 

74tf.    8.  What  tbo  Plaintiir  Boaaon-  v.  Miles,  117  Wis.  576. 
9Xtf  Appoan  in  a  justice's  court,  and       8.  Oeorgia.— The  names  of  thepartiea, 

does   not  withdraw   his   appearance,  a  the  returns  of  the  officer,  and  the  entiy 

judgment  of  nonsuit  cannot  be  entered  of  the  judgment,  specifying  its  amount 

without  his  consent.     Severance  v.  El-  and  the  day  of  its  rendition,  are  re* 

liott,  75  Vt.  4*1 .  quired.     McCandless  v.  Inland  Acid  Co., 
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751.  Pwum,  —  See  notes  i,  3. 
7ff9.  Time  of  Appaanooe.  —  See  note  I. 
A4}omruMato.  —  See  notes  3,  4. 

(2)  Statutes  Directory.  — See  note  5. 

7ff4«  BlU  of  KzotptioBt  to  PrMorre  BttUngi.  —  See  note  I. 
BTidMioo.  —  See  note  2. 

(3)  Sltotild  Show  Jurisdiction.  — See  note  3. 


II J  Gm.  991;  Shearouse  v.  Wolf,  X17 
Ga.  4a6. 

MlMOori. — The  time  when  the  first 
process  was  issued  against  the  defendant 
and  the  particular  nature  thereof  should 
be  entered  in  the  justice's  docket;  and 
where  the  docket  states  that  summons 
was  "  issued "  on  a  ertain  day,  it  is 
evidence  that  the  action  was  then  com- 
menced. Heman  v.  Larkin,  (Mo.  App. 
1902)  70  S.  W.  Rep.  907. 

Oregon. — If  the  pleadings  in  a  jus- 
tice's court  are  oral  the  substance  of 
them  must  be  entered  in  the  justice's 
docket.  Whipple  v.  Southern  Pac.  Co., 
34  Oregon  370. 

751.  1.  Time  of  Issuance.  —  In 
Michigan  a  judgment  of  a  police  justice 
of  Port  Huron  is  void  if  the  docket  does 
not  contain  the  entry  of  the  time  when 
process  was  issued  as  required  by  stat- 
ute. Purdy  V,  Law,  (Mich.  1903)  94  N. 
W.  Rep.  1 8a. 

Time  to  Appear.  —  The  following  re- 
cital in  the  justice's  docket  was  held  sufii- 


In  Nebraska  the  hour  at  which  the 
plaintiff  appeared  need  not  be  entered  in 
the  justice's  docket  Kuker  v.  Bein- 
dorff,  63  Neb.  91. 

In  Oregon  the  failure  of  a  party  to  ap- 
pear must  be  entered  on  the  justice's 
docket.  Guaranty  Loan  Assoc,  v.  Os- 
bum,  38  Oregon  568. 

In  West  Virginia  the  justice's  docket 
need  not  show  that  he  waited  one  hour 
for  the  appearance  of  the  defendants. 
Fishbume  v,  Baldwin,  46  W.  Va.  19. 

3.  Mitts  V.  Harvey,  125  Mich.  354. 

4.  Fulton  V.  State,  103  Wis.  238. 

6.  See  Jacobs  v.  Oren,  30  Oregon  593, 
holding  that  the  Oregon  statute  requir- 
ing the  justice  to  state  in  his  docket 
whether  or  not  the  proceedings  are 
stayed  by  the  appeal  is  directory  only. 
But  see  Purdy  v.  Law,  (Mich.  1903)  94 
N.  W.  Rep.  182,  holding  the  judgment 
void  for  failure  to  make  entry  of  the 
time  when  process  was  issued. 

754*  1.  In  Ohio  it  is  not  now  neces- 
sary that  a  bill  of  exceptions  be  copied 


cient  to  show  that  the  defendant  upon     at  length  upon  the  docket  either  in  crim- 


whom  the  summons  was  served  was  re- 
quired to  appear  on  the  day  and  hour 
named  therein:  "Whereupon  I  issued 
summons  returnable  August  2nd,  A.  D. 
1894,  at  9  o'clock  A.  M."  Keeley  Inst. 
V.  Riggs,   (Neb.  1904)   99  N.  W.  Rep. 

833. 
8.  Moren  v.  American  Fire-Qay  (^., 

44  W.  Va.  43. 

7M,    If  Purdy  V.  Law,  (Mich.  1903) 
94  N.  W.  Rep.  182. 

Inferentially  Shown.— Where  the  plain 


inal  or  civil  causes.  Ransick  v.  State, 
8  Ohio  Cir.  Dec.  306. 

2.  Crate  v.  Pettepher,  112  Wis.  252. 

If  Entry  of  the  Evidence  Is  Desired, 
the  party  desiring  it  should  request  the 
justice  at  the  me  of  the  trial  to  record 
the  evidence.  State  v.  Qemmensen, 
(Minn.  1904)  99  N.  W.  Rep.  640. 

Kind  of  Evldenee. — The  fourth  sec- 
tion of  the  Bfnnsylvania  Act  of  x8io  re^ 
quires  the  justice  to  enter  on  his  docket 

the  kind  of  evidence  upon  which  the 


inference  from  the  docket  is  that  the  plaintiff's  demand  is  founded,  whether 
case  was  called  within  the  proper  time  upon  note,  bond,"  etc.  York  v.  Miller, 
and  the  parties  appeared  and  no  objec-     11  York  Leg.  Rec  (Pa.)  138. 


tions  were  taken  to  the  jurisdiction  on 
that  account,  it  seems  that  it  will  be 
sufficient    Prouty  v.  Brown,  125  Mich. 

S07. 

la,  Montana  it  is  held  that  a  justice's 
docket  is  fatally  defective  if  it  does  not 
show  affirmatively  that  the  plaintiff  ap- 
peared at  the  time  set  for  the  hearing  of 
the  case.  Driscoll  v,  Creighton,  24 
Mont.  140;  State  v.  Laurandeau,  21 
Mont  a  1 6. 


3.  Hackleman  v.  Geise,  x  Alaska  568; 
Purdy  r.  Law,  (Mich.  1903)  94  N.  W. 
Rep.  182;  Prouty  v.  Brown,  125  Mich. 
507 ;  Ketchledge  v.  Wyoming  County,  24 
Pa.  Co.  Ct.  7;  Ryan  v.  Gross,  19  Lane 
L.  Rev.  (Pa.)  385;  Crate  v.  Petepher, 
112  Wis.  25a. 

Appearanoes.  —  The  docket  of  the  jus- 
tice must  affirmatively  show  that  the 
plaintiff  was  present  at  the  time  speci- 
fied in  the  summons  or  within  one  hour 
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7SS.  IV.  Appeals  fbom  Jitdgxevts  of  Jvsticss — 1.  Compli- 
anoe  with  Statute  in  Perfecting  Semoval.  —  See  m>tes  2,  3,  4. 

Application  of  General  Bnle  Boferrod  to  Various  Steps.  —  See  note  6. 

7SB.  2.  When  Appeal  Lies — a.  Right  to  Appeal  in  Gen- 
ERAL.  —  See  note  i. 

A.  Character  of  Judgments  Appealable — (i)  Final 

Judgnient,  —  See  note  4. 

7S7.  Judgment  by  Default.  —  See  note  2. 
7jS8«  See  note  i. 

thereafter  in  order  to  give  the  justice  notice  of  appeal  and  undertaking  upon 

jurisdiction  to  enter  judgment  against  a  the  adverse  party  or  his  attorney;  the 

defaulting  defendant.     State  v.  Lauran-  undertaking  should  be  then  approved  and 

deau,  21  Mont.  216.  together  with  the  notice  of  appeal  filed 

In  Missoaii  it  is  held  not  to  be  essen-  in  the  clerk's  office.    Eldridge  v.  Knight, 

tial  that  the  jurisdictional  facts  appear  11    N.   Dak.   552.     See  also  Wilson  9. 

from  the  justice's  docket  entries;    but  Atlantic  Elevator  Co.,  (N.  Dak.  1903)97 

that  it  is  sufficient  if  they  appear  any-  N.  W.  Rep.  535. 


where  on  the  face  of  the  proceedings. 
Trimble  v.  Elkin,  88  Mo.  App.  229. 


When  Perfected.  —  In  Iowa  an  appeal 
is  perfected  by  the  filing  and  approval  of 


T55.    2.   Hyatte  t'.  Wheeler,  10 1  Mo.     tne  appeafbond;  and  the  notice  of  ap- 


App.  357 ;  State  v.  District  Ct.,  (Mont. 
1904)  75  Pac.  Rep.  862;  Terry  v.  State, 
12  Ohio  Cir.  Dec.  274,  Z2  Ohio  Cir.  Ct. 
16;  Leibson  v,  Bauer,  11  Kulp  (Pa.) 
230.     See  also  Ball  v.  Sledge,  82  Miss. 

747. 

Payment  of  Costa  within  twenty  days 
from  judgment  is,  in  Pennsylvania,  a 
prerequisite  to  the  right  to  an  appeal 
from  a  judgment  of  a  justice  of  the 
peace.  Morrow  v.  McCoy,  21  Pa.  Co. 
Ct.  529 ;  Greer  v.  Pool,  21  Pa.  Co.  Ct. 
521 ;  Reese  v.  Lake  Shore,  etc.,  R.  Co., 
25  Pa.  Co.  Ct.  24 ;  Acor  v,  Acor,  20  Pa. 
Co.  Ct.  244,  7  Pa.  Dist.  360;  Waters  v. 
Carr,  23  Pa.  Co.  Ct.  424;  De  Noon  v. 
Shew,  10  Pa.  Dist.  200;  Hartman  v. 
Cohen,  19  Lane.  L.  Rev.  125 ;  Carbaugh 
V,  Sanders.  13  Pa.  Super.  Ct.  361.  But 
see  Olmstead  v.  Rittel,  9  Kulp  (Pa.)  178. 
See  generally  Appeals  ;  Costs. 

3.  Slater  v.  Willige,  16  App.  Cas.  (D. 
C.)  364;  Italian-Swiss  Agricultural  Col- 
ony V,  Bartagnolli,  9  Wyo.  204. 

4.  See  Gibson  v.  Cook,  116  Ga.  817, 
holding,  where  a  statute  provided  that 
an  appellant  should  pay  the  accrued 
costs  in  the  magistrate's  court,  that 
it  was  error  to  dismiss   an  appeal   be- 


peal  and  transcript  are  not  to  be  filed 
until  after  the  appeal  is  perfected. 
Minton  V.  Ozias,  115  Iowa  X48. 

TdO.  1.  Pepper  v.  Warren,  2  Manr. 
(Del.)  225;  Church  v,  Stunkard,  101 
111.  App.  148;  Gruetzmacher  v.  Wan- 
ninger,  x  1 3  Wis.  34 ;  Wattawa  v.  Jahnke, 
116  Wis.  491. 

4.  Castleman  v.  Harris,  86  Mo.  App. 
270;  Walker  v.  Mears,  28  Tex.  Civ. 
.^pp.  210.  See  also  ^chall  v.  Fler,  10 
Kan.  App.  576. 

After  Vew  Trial  Granted  the  appellate 
court  will  acquire  jurisdiction  of  an  ap- 
peal from  the  judgment  where  the  order 
granting  the  new  trial  fails  to  vacate 
the  judgment.  Cathey  v.  Bowen,  70 
Ark.  348. 

Amended  Judgment.  —  An  appeal  lies 
from  an  amended  judgment  entered 
nunc  pro  tunc.  Gray  v.  Chapman,  (Tex. 
Civ.  App.  1903)  74  S.  W.  Rep.  564. 

A  Judgment  Entered  on  a  Demurrer 
and  not  disposing  of  a  plea  in  reconven- 
tion is  not  final,  and  an  appeal  there- 
from will  not  lie.  Carothers  v.  Hollo- 
man,  (Tex.  Civ.  App.  1903)  75  S.  W. 
Rep.  1084. 

From  an  Order  Beftislng  to  8et  Aside  r. 


cause  it  was  not  shown  that  such  costs    Default  an  appeal  does  not  He.    State  v. 


had  been  paid,  as  the  failure  of  the  .ap- 
pellant to  pay  the  costs  was  a  question 
solely  between  the  magistrate  and  the 
appellant;  Wattawa  t;.  Jahnke,  116  Wis. 

491. 

6.  Order  of  Performing  Conditions.  — 
In  North  Dakota  the  first  step  in  per- 
fecting an  appeal  is  the  service  of  the 


District  Ct.,  (Mont.  1904)  75  Psc.  Rep. 
862. 

75T.  2.  Haire  v.  Perry,  74  Vt. 
476 ;  Italian-Swiss  Agricultural  Colony 
V.  Bartagnolli,  9  Wyo.  J04. 

758,  1.  Appealable  Judgment.  — 
Where  there  had  been  two  mistrials  in 
a  cause,  and  on  a  third  call  for  trial, 
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7««. 
761. 
769. 

note  3. 
76S. 

764. 


See  note  i. 

VMMlt  ud  WwtMil  —  See  note  2. 

2)  Form  of  Judgment.  —  See  note  4. 

4)  Verdict  Without  Judgment.  —  See  note  2. 

See  note  i. 

3.  Time  for   Tddag  ^peol  —  a.  In   General.  — 


\ 


WaiTtr  of  SefMt  bj  AppMTMM.  —  See  note  I. 

b.  Remedy  for  Excusable  Delay. — See  note  2. 

c.  Computation  of  Time.  —  See  note  ^. 


the  plaintiffs  beintr  absent,  their  action 
was  dismissed,  this  was  held  to  be  a 
final  determination  of  the  suif  and 'ap- 
pealable. McKinnon  v.  Horn,  78  Miss. 
307. 

Jndffmsat  Hot  Appealable.  —  Where  a 
defendant  answered,  but  failed  to  ap- 
pear on  the  trial  or  give  evidence,  he 
was  held  to  have  abandoned  his  answer 
and  to  have  no  absolute  right  of  appeal. 
Everton  v.  Smith,  i  Alaska  42J. 

7M*  1.  See  Garden  City  Wire,  etc., 
Co.  V.  Kause,  67  111.  App.  xo8. 

8.  In  YMVont,  by  statute,  an  appeal 
will  not  lie  from  a  judgment  rendered 
on  nonsuit.  Severance  v.  Elliott,  75 
Vt.  421.  But  where  a  plaintiff  appears 
in  court  but  fails  to  prosecute  his  case, 
and  a  judgment  of  nonsuit  is  rendered, 
he  is  entitled  to  appeal  therefrom. 
Haire  v.  Perry,  74  Vt.  476. 

4.  Giett  V,  McGannon  Mercantile  Co., 
74  Mo.  App.  209.  See  also  Moore  May- 
field  Co.  V.  Missouri,  etc.,  R.  Co.,  (Tex. 
Civ.  App.  1904)  80  S.  W.  Rep.  881. 

760*  8.  Giett  v,  McGannon  Mer- 
cantile Co.,  74  Mo.  App.  209.  See  also 
Stephenson  v,  Jones,  84  Mo.  App.  249. 

761.  1.  Church  V.  Stunkard,  loi 
111.  App.  148. 

769.  8.  Mississippi,  ^UiMtfiv,  O^' 
burn,  (Miss.  1899)  24  So.  Rep.  873. 

Missouri.  —  Warner  v.  Donahue,  99 
Mo.  App.  37.  See  also  Topping  v.  J.  C. 
Grant  Mfg.  Co.,  84  Mo.  App.  42. 

Montana,  —  State  v.  District  Ct., 
(Mont.  1904)  75  Pac.  Rep.  862. 

Nibraska,  —  Johnston  r.  Payton, 
(Neb.  1901)  95  N.  W.  Rep.  777- 

Nfw  Jitsey.  —  Sec  Deacon  v.  Parry, 
68  N.  J.  L.  186. 

Pinnsylvania,  —  Keller  v,  Keller,  8 
Pa.  Dist.  481. 

FMm  a  Judgment  Am^Ti<1fd  Nnnc  ?ro 
Tune,  the  time  for  taking  an  appeal 
runs  from  the  day  on  which  the  amend- 
ment was  made.     Gray  v.  Chapman, 


(Tex.  Civ.  App.  X903)  74  S.  W.  Repu 
564. 

Wh«re  the  Party  Is  Misled  bj  the  JvftiM 
as  to  the  time  for  entering  his  appeal 
or  as  to  the  scope  of  the  appeal,  he 
may  be  permitted  to  file  it  nunc  pro 
tunc.  Gamer  v.  Crowl,  17  Lane  L. 
Rev.  113 ;  Eichenberg  v,  Leed,  19  Lane 
L.  Rev.  389 ;  lingle  v.  Eib,  jo  Lane  L. 
Rev.  3X2. 

Prematiire  Appeal.  —  In  South  Dakota 
an  appeal  taken  before  the  entry  of  an 
order  denying  a  new  trial  is  premature. 
Sinkling  v.  Illinois  Cent.  R.  Co.,  10  S. 
Dak.  560 ;  Minneapolis  Threshing  Mach. 
Co.  V.  Skau,  10  S.  Dak.  636. 

763.  1.  Chicago  Paint,  etc.,  Co.  v. 
HoUahan,  67  111.  App.  601. 

8.  Atkinson  v.  Bums,  91  Mo.  Appw 
266;  Patterson  v.  Gallitzin  Bldg.,  ete., 
Assoc,  23  Pa.  Super.  Ct.  54. 

Power  Not  Biseretionary.  —  Stanton  «. 
Wayne  Circuit  Judge,  126  Mich.  715. 

Statutory  TimeflbortenedbyAmendoieat 
—  In  Vermont,  where  a  party  failed  to 
take  an  appeal  from  a  justice's  oomt 
within  the  'time  prescribed  by  statute 
because  he  was  unaware  that  the  statute 
had  been  amended  shortening  the  time, 
it  was  held  that  under  Stat.  Vt.,  f  1667, 
giving  power  to  relieve  against  mistake, 
the  County  Court  was  authorized  to 
vacate  the  justice's  judgment  and  hear 
the  cause  as  if  on  appeal.  Perry  v. 
Wright,  70  Vt.  615. 

What  Is  Not  Ezeusable.  —  It  is  not 
sufficient  excuse  for  failure  to  take  an 
appeal  in  time  that  the  justice  agreed 
to  inform  the  attorney  for  one  of  the 
parties  when  he  would  enter  judgment, 
which  he  failed  to  do,  and  the  attorney 
did  not  learn  of  the  entry  until  the  time 
to  appeal  had  expired.  St.  Louis,  etc, 
R.  Co.  V.  Gundlach,  69  111.  App.  192. 

76'i.  3.  See  Kremery  v.  Ameiaen, 
9  Pa.  Dist.  708,  holding  that  where  a 
day  for  rehearing  was  set  after  defMl^ 
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709.  See  note  i. 

4.  Hotiee  of  Appeal  — a.  Necessity  of  Notice  —  la 

Abteaee  of  StatutA.  —  See  note  2. 

Vndtr  Statnto.  —  See  note  3. 

766,  See  note  1. 

Xlbet  of  ndliiro  of  Oomplianeo.  —  See  notes  2*  3. 

767,  *.  Sufficiency  of  Notice  — (i)  In  General -^0^^  oi 

Votloo  of  AppoaL  —  See  note  2. 

Iteo  LuMoara^.  —  See  note  3. 

Vador  Sutato  Dosignatlng  OharMtor  of  Votiot.  —  See  note  4. 


on  the  ground  of  the  existence  of  a 
set-off,  and  the  magistrate  then  learned 
that  the  set-off  exceeded  his  jurisdic- 
tion, there  had  been  a  practical  reopen- 
ing of  the  caso,  and  the  time  for  appeal 
ran  from  the  day  when  the  magistrate 
learned  that  die  set-off  exceeded  his 
jurisdiction. 

765.  1.  lieberman  v.  Findley,  84 
Mo.  App.  384.  See  also  Glennan  v, 
Ddaware  County,  8  Del.  Co.  Rep. 
(Pa.)  8. 

What  Sondayi  Indnded.  —  Sunday  is 
included  in  the  computation  of  time  ex- 
cept where  it  is  the  last  day.  Warner 
v.  Donahue,  99  Mo.  App.  37 ;  Lieberman 
V.  Findley,  84  Mo.  App.  384. 

Legal  Holidaji.  —  In  Pennsylvania  the 
fact  that  Labor  Day  is  by  statute  a 
legal  holiday  for  certain  purposes  is  not 
sufficient  to  exclude  it  in  computing  the 
time  within  which  an  appeal  should  be 
taken.  Patterson  v,  Gallitzin  Bldg.,  etc., 
Assoc,  23  Pa.  Super.  Ct.  54. 

8.  Rowe  V.  Cannon,  (Miss.  1904)  36 
So.  Rep.  146. 

In  Texas  a  notice  of  appeal  is  not  re- 
quired in  order  that  a  plaintiff  appeal 
from  a  judgment  allowing  him  nothing 
or  only  a  part  of  his  claim.  Clifford  v, 
Kohr,  (Tex.  Civ.  App.  1901)  61  S.  W. 
Rep.  4S4;  Edwards  v.  Morton,  92  Tex. 
152. 

S.  State  V,  Hammond,  92  Mo.  App. 
231 ;  Whetstone  v,  Livingston,  54  S. 
Car.  539. 

Waiver.  —  The  notice  of  appeal  may 
be  waived.  Pattison  v.  Missouri,  etc., 
R.  Co.,  93  Mo.  App.  643. 

766.  1.  Lieberman  v.  Findley,  84 
Mo.  App.  384. 

8.  Smith  V.  Kistler,  84  Minn.  102; 
Looney  v.  Drometer,  69  Minn.  505 ; 
Minneapolis  Threshing  Mach.  Co.  v, 
Skau,  10  S.  Dak.  636. 

8.  See  Pattison  v,  Missouri,  etc.,  R. 
Co.,  93  Mo.  App.  643* 

Ab  Agroeottit  to  Gonididato  two  cases 


tried  in  the  justice's  court,  from  one  of 
which  only  an  appeal  had  been  taken, 
is  a  waiver  of  notice  of  appeal  in  the 
other  case.  Morgan  v.  Garretson- 
Greason  Lumber  Co.,  (Mo.  App.  1904) 
79  S.  W.  Rep.  997. 

767.  8.  Patrick  v.  Baldwin,  109 
Wis.  342. 

The  Notioo  Xnst  Identify  the  Jadgment 
from  which  an  appeal  is  taken,  and 
where  the  amount  of  the  judgment  is 
not  stated,  and  the  date  is  incorrectly 
stated,  the  appeal  should  be  dismissed. 
Beck  V.  Thompson,  35  Oregon  182. 

Date.  —  Munroe  v,  Herrington,  99 
Mo.  App.  288. 

Names,  —  Where  judgment  was  ren- 
dered against  A,  a  notice  of  appeal  de- 
scribing the  judgment  appealed  from  as 
being  against  A  and  B  is  insufficient. 
Jerry  v.  Blair,  62  N.  Y.  App.  Div.  590. 

In  XlsBoari  the  function  of  a  notice 
of  appeal  is  very  much  the  same  as  that 
of  an  original  summons,  and  it  must 
describe  the  cause  in  which  the  appeal 
is  taken,  otherwise  it  will  be  insuffi- 
cient to  confer  jurisdiction.  The  cause 
should  be  entitled  as  it  was  entitled  in 
the  judgment  appealed  from,  giving  the 
names  of  all  the  parties.  State  v,  Ham- 
mond, 92  Mo.  App.  231.  See  also  Stone 
V,  Baer,  82  Mo.  App.  339. 

3.  Patrick  V,  Baldwin,  109  Wis.  342. 
But  see  Stone  v,  Baer,  82  Mo.  App.  339. 

Klsnomer  of  Appellate  Court.  — In 
South  Dakota  a  notice  of  "appeal  to 
the  Circuit  Court"  will  give  no  juris- 
diction to  the  County  Court  to  hear  the 
appeal.  Sorenson  v.  Donahoe,  11  S. 
Dak.  603. 

4.  A  Substantial  CompUanoe  with  the 
terms  of  the  statute  is  sufficient  Wat- 
tawa  V.  Jahnke,  116  Wis.  491. 

In  Klnnesota  the  omission  in  the  no- 
tice of  appeal  to  state  "whether  it  is 
taken  upon  questions  of  law  alone,  or 
upon  questions  of  fact  alone,  or  upon 
questions  of  both  law  and  fact,"  is  fatal 
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768«  (2)  Amendment  of  Notice.  —  See  note  i. 
769,  (3)  Sufficiency  of  Form,  —  See  notes  i,  2. 

(4)  Sufficiency  of  Service,  —  See  notes  4,  5. 
771,  Proof  of  Btrrioe.  — See  note  i. 

779.  6.  AiKdavit  for    Appeal  —  a.   Necessity  For.  — 
notes  I,  2. 

c.  Sufficiency  of  Affidavit  —  (i)  In  General 
note  5. 


—  See 


ond  insufficient  to  confer  jurisdiction 
on  the  District  Court  Smith  v,  Kistler, 
84  Minn.  loa. 

7W.  1.  An  Enroaoouf  Date  of  Jud^- 
IMBt  may  be  corrected  by  amendment. 
Walrath  v.  Klock,  22  N.  Y.  App.  Div. 
aao. 

7e9.  1.  Aftor  Do&ult.  -  The  defend- 
ant's attorney  may  sign  the  notice  of 
appeal  even  though  there  was  a  default 
in  the  justice's  court.  Conrad  v. 
Swanke,  80  Minn.  438. 

5.  Houck  V.  Whitaker,  lo  Pa.  DisL 
J44.  See  also  Houser  v.  Nolting,  11  S. 
Dak.  483. 

Intufflciont  Signatnre.  —  Where  the 
judgment  was  against  Henry  Baer,  a 
notice  of  appeal  signed  J.  Henry  Baer 
was  held  to  be  insufficient.  Stone  r/. 
Baer,  82  Mo.  App.  339. 

4.  Whetstone  v,  Livingston,  54  S. 
Car.  539. 

Sorvioo  on  Agent.  —  In  South  Carolina, 
under  a  statute  requiring  service  on  the 
justice,  a  service  on  a  third  party  who 
has  been  authorized  by  the  justice  to 
accept  such  service  is  sufficient.  Baker 
V.  Irvine,  58  S.  Car.  436. 

6.  Notice  in  Writing.  —  The  failure  of 
the  appellant  to  give  formal  written 
notice  to  the  justice  does  not  afford 
sufficient  ground  to  authorize  a  dis- 
missal of  the  appeal  on  motion  of  the 
appellee.  Osborne  v.  Catawba  Furniture 
Co.,  121  N.  Car.  364. 

Borrioo  by  Mail  is  ineffectual  under 
Code  Civ.  Pro.  S.  Car.,  S  360.  Bigham 
V.  Holliday,  52  S.  Car.  528. 

florriee  of  Tme  Copy.  —  The  copy 
served  on  the  opposing  party  should 
conform  to  the  one  filed  with  the  jus- 
tice.   Houser  v.  Nolting,  11  S.  Dak.  4S3. 

Borvioe  on  Adverse  Partv.  —  In  North 
Dakota  the  notice  of  appeal  is  properly 
served  on  the  adverse  party  instead  of 
on  the  attorney  who  appeared  for  him 
in  the  justice's  court  Richmire  v. 
Andrews,  etc..  Elevator  Co.,  11  N.  Dak. 

453* 

7T1  •  1.  Amendmont  of  Proof  of  f^'^rvico 
cannot  be  made  after  the  expiration  of 


the  time  within  which  such  proof  is  re- 
quired to  be  filed.  Graham  v.  Conrad, 
66  Minn.  471. 

Snbstitated  Borvioo.  —  Where  a  copy  is 
not  served  upon  the  attorney  personally, 
but  upon  a  person  in  his  office,  the  affi- 
davit should  show  that  the  attorney  was 
absent.     Houser  v,  Nolting,  11  S.  Dak. 

483. 

773.  1.  Grimes  v.  Fall,  81  Minn. 
225;  Harm  v.  Davies,  79  Minn.  311; 
State  V,  Hammond,  92  Mo.  App.  231. 

2.  In  Ponmylvania  a  failure  to  file  the 
affidavit  required  by  Act  Pa.  July  14, 
1897,  renders  the  appeal  voidable  and 
not  void,  and  where  the  appellant  is 
not  guilty  of  laches  he  will  be  permitted 
to  file  it  nunc  pro  tunc.  Clements  v. 
Miller,  20  Pa.  Co.  Ct.  270;  Hunt,  etc., 
Co.  V,  Rcilly,  20  Pa.  Co.  Ct.  88;  Swift 
V.  Shy  lock,  21  Pa.  Co.  Ct.  307 ;  Linhart 
V.  Cunningham,  6  Pa.  Dist.  788;  Bates 
7/.  Evans,  7  Pa.  Dist.  259 ;  Kile  v.  Hill- 
Elgin  Butter  Co.,  8  Pa.  Dist.  543 , 
Leibson  v.  Bauer,  ti  Kulp  (Pa.)  230; 
McNair  v.  Rupp,  3  Lack.  Leg.  N.  (Pa.) 
269;  Shiner  r.  Marcus,  6  Northam  0>. 
Rep.  (Pa.)  370,  12  York  Leg.  Rec. 
(Pa.)  177  ;  Urich  v.  Spangler,  i  Dauphin 
Co.  Rep.  (Pa.)   152. 

But  where  the  appellant  unreasonably 
delays  filing  his  affidavit  the  appeal  will 
be  stricken  off.  Grady  v.  Townsend,  8 
Pa.  Dist.  79. 

Waiver  by  Appearance.  — The  filing 
by  the  appellee  of  a  general  appearance 
and  notice  of  trial  in  the  appellate 
court  operates  as  a  waiver  of  the  ap- 
pellant's failure  to  file  the  affidavit 
within  the  time  required  by  statute. 
Goodin  v.  Van  Haaften,  130  Mich.  386. 

Ameodment.  —  Where  an  affidavit  in- 
sufficient to  procure  a  trial  de  novo  is 
filed,  the  court  has  no  power  to  permit 
an  amendment  thereof  after  the  time 
for  filing  has  expired,  and  the  appellate 
court  has  no  power  to  try  the  cause 
de  novo.  Gruetzmacher  v.  Wanninger, 
113  Wis.  34. 

5.  A  Kero  Oath  taken  before  the  jus- 
tice, and  recited  in  his  record,  is  insuffi- 
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778,  See  note  i. 

(2)  Sufficiency  in  Form  —  Signature  of  Affiant.  ^^  Set 
note  4. 

774«  SigiiAtare  and  Jurat  of  Offloor.  —  See  note  2. 

6.  Bond  or  Beoognizance  —  a.  Necessity  in  General. 
—  See  notes  3,  4. 

775.  ProTliioiii  tor  B«n«flt  of  AppellM  —  WaiTor.  —  See  note  3. 

776.  6.  Time  of  Filing.  —  See  note  i. 

c.  Approval  of  Bond.  —  See  notes  2,  3. 


cient  under  a  statute  requiring  the 
appellant  to  "  make  affidavit."  Black  v, 
Cochran,  21  Pa.  Co.  Ct  326. 

OontonU  of  AAdavit.  —  In  Missouri 
the  affidavit  should  state  whether  the 
appeal  is  taken  from  a  judgment  on  the 
merits  or  from  the  order  taxing  costs. 
Van  Scoyoc  v.  Wolfe,  73  Mo.  App.  430. 

773.  1.  See  Poston  v.  Williams,  99 
Mo.  App.  513. 

Amendmont.  —  Where  it  appeared  that 
the  magistrate  drew  the  affidavit  of  ap- 
peal, which  was  insufficient,  the  appel- 
late court  permitted  an  amendment 
nunc  pro  tunc.  Engle  v,  Lehigh,  etc., 
Coal  Co.,  10  Kulp  (Pa.)  70, 

In  Minnesota  the  affidavit  cannot  be 
amended  after  the  time  for  filing  has 
expired.    Grimes  v.  Fall,  81  Minn.  22$. 


Voges  V.  Dittlinger,  (Tex.  Civ.  App. 
1903)  72  S.  W.  Rep.  875. 

4.  Territory  v.  Doan,  (Ariz.  1900) 
60  Pac.  Rep.  893;  Hyatte  v.  Wheeler, 
10 1  Mo.  App.  357;  Erpenbach  v, 
(Chicago,  etc,  R.  Co.,  11  S.  Dak. 
201.  See  ^so  Dieter  v.  Ragsdale, 
(Ga.  1904)  47  S.  £.  Rep.  94a; 
State  V.  Hammond,  92  Mo.  App.  231 ; 
Heiney  v.  Heiney,  43  Oregon  577; 
Brown  r.  Chicago,  etc.,  R.  Co.,  10  S. 
Dak.  633. 

775.  8.  Contra,  holding  that  an  un- 
dertaking on  appeal  is  required  on  the 
ground  of  public  policy,  Eldridge  v. 
Knight,  II  N.  Dak.  552;  Brown  v,  Chi- 
cago,  etc.,  R.  Co.,  10  S.  Dak.  633;  Er- 
penbach V.  Chicago,  etc.,  R.  Co.,  11  S. 
Dak.  201.     But  compare  Miller  v,  Lewis, 


An  Affidavit  Made  Before  Rendition  of    (S.  Dak.  1903)  97  N.  W.  Rep.  364,  hold- 


Judgment  in  anticipation  of  an  adverse 
decision  is  not  nugatory  under  the 
Arkansas  statutes.  Rust  Land,  etc.,  Co. 
V,  Isom,  70  Ark.  99. 

4.  Several  Appellants.  —  An  affidavit 
filed  by  one  of  two  appellants  does  not 
operate  as  an  affidavit  for  the  other  ap- 
pellant, in  the  absence  of  anything  to 
show    that    the    affiant    was    acting    as 


iug  that  the  appellee  could  not  object  to 
the  jurisdiction  of  the  appellate  court 
for  insufficiency  of  the  undertaking 
nfter  he  had  voluntarily  appeared  and 
put  in  a  counterclaim. 

776.  1.  Territory  v,  Doan,  (Ariz. 
1900)  60  Pac.  Rep.  893.  See  also 
People's  Bldg.,  eto.,  Assoc,  v.  Cook,  63 
Neb.  437 ;  Jackson  v.  Coi^tes,  (Tex.  Civ. 


agent;  and  for  the  failure  of  the  other     App.  1897)  43  S.  W.  Rep.  24;  Walker 


to  file  such  affidavit  the  appeal  as  to 
him  should  be  dismissed.  Harm  v, 
Davies,  79  Minn.  311. 

774.    2.  Compare  Grimes  v.  Fall,  Si 
Minn.  225,  holding  that  the  absence  of 


V.  Mears,  28  Tex.  Civ.  App.  210. 

Waiver. —  The  failure  of  the  appellant 
to  file  an  appeal  bond  within  the  time 
prescribed  is  waived  by  the  appellee  filing 
a  general  appearance  and  notice  of  trial 


the  notary's  seal  from  the  affidavit  could     in  the  appellate  court.    Goodin  v.  Van 


not  be  cured  by  amendment. 

8.  A  Deposit  of  Money  will  not  suffice 
where  the  statute  provides  for  a  bond. 
Hughes  V,  Hughes,  10  Kulp  (Pa.)  85. 

In  Texas  an  appeal  bond  is  not  re- 
quired on  appeal  by  the  plaintiff  from  a 
judgment  allowing  to  him  nothing  or 
only  a  part  of  his  claim,  CHifford  v. 
Kohr,  (Tex.  Civ.  App.  tqoi)  61  S.  W. 
Rep.  424;  Edwards  v,  Morton,  92  Tex. 
15 J ;  Thomas  v.  Hogan,  (Tex.  Civ.  App. 
1900)  57  S.  W.  Rep.  300;  or  from  a 
judgment  rendered  against  him  for  costs, 


Haaftens,  130  Mich.  386. 

Computation  of  Time.  —  If  the  last  day 
on  which  the  bond  is  to  be  filed  falls  on 
Sunday  it  may  be  filed  on  the  following 
day.  Meyers  v,  Seinsheimer,  7  Ohio 
Dec.  409,  5  Ohio  N.  P.  281. 

2.  Prima  Facie  Evidence  0^  Approval.  — 
See  Smith  v.  Ammen,  loi  III.  App.  144, 
where  the  justice  expressed  his  satisfac- 
tion with  the  security  and  marked  the 
bond  filed ;  Ragley  v.  Hobbs,  (Tex.  Civ. 
App.  1903)  74  S.  W.  Rep.  813. 

What  Amonnti  to  Approval.  —  The  fact 
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777.  See  note  2. 

778.  d.  Sufficiency  of  Bond.  —  See  note  i. 


that  tlie  justice  does  not  write  hit  ap- 
proval on  the  bond  will  not  affect  its 
legal  status,  where  the  bond  was  ten- 
dered to  the  justice,  the  names  of  the 
sureties  read  to  him,  their  sufficiency 
unquestioned,  and  his  approval  stated. 
Winner  v.  WiUiams,  8a  Miss.  669. 

OMua  Haard  hj  Aaothar  Jnstioa. — 
Where  a  case  is  filed  with  one  justice, 
and  through  a  temporary  disability  of 
such  justice,  another  justice  hears  the 
cause  and  renders  judgment,  an  appeal 
bond  approved  by  the  justice  originally 
having  jurisdiction  is  proper.  Meyers 
V,  Dwight,  S4  Ohio  Cir.  Ct.  658. 

The  Vailore  of  tho  Jastiee  to  ap- 
prove an  appeal  bond  filed  with  him, 
within  the  time  prescribed  by  statute, 
cannot  deprive  a  party  of  his  statutory 
right  of  appeal  or  invalidate  the  bond. 
J.  H.  Rothman  Distilling  Co.  v.  Ker- 
mis, 79  Mo.  App.  III. 

776.  8.  Valley  Nat.  Bank  v.  Garret- 
son,  104  Iowa  655. 

777.  8.  See  Holmes  v.  Yoke,  48  W. 
Va.  J67. 

77§.  1.  See  Richardson  v.  Penny,  9 
OUa.  655;  Coman  v,  Lincoln,  2$  Tex. 
Civ.  App.  276;  Girvin  v.  Wood,  (Tex. 
Civ.  App.  1903)  75  S.  W.  Rep.  49.  But 
it  has  been  held  that  if  the  bond  is  not 
such  aa  the  statute  requires  it  is  of  no 
validity  and  the  appellate  court  acquires 
no  jurisdiction.  Minton  v.  Orias,  115 
Iowa  148;  Doering  v,  Jiensen,  (S.  Dak. 
190a)  91  N.  W.  Rep.  343. 

Amount  of  Judgment.  —  Nabors  v,  Mc- 
Quigg,  (Tex.  Civ.  App.  1899)  $2  S.  W. 
Rep.  637.  See  also  Niblo  v.  Dyer, 
(Tex.  Civ.  App.  1900)  56  S.  W.  Rep. 
ai6. 

A  Misdescription  of  the  Judgment  in 
regard  to  a  material  matter  will  author- 
ire  a  dismissal  of  the  appeal.  East 
Liverpool  Potters'  Co.  v.  Hill,  (Tex.  Civ. 
App.  1904)  81  S.  W.  Rep.  568;  Lok 
Wing  V,  Sam  Chung,  (Tex.  Civ.  App. 
1900)  59  S.  W.  Rep.  598. 

Date  of  Judftmsnt.  —  Niblo  v.  Dyer, 
(Tex.  Civ.  App.  1900)  56  S.  W.  Rep. 
ai6,  holding  that  a  variance  of  one  day 
in  describing  the  judgment  was  imma- 
terial. 

Parties.  — If  the  bond  is  not  payable 
to  the  proper  obligee  it  is  insufficient  to 
invoke  the  jurisdiction  of  the  court. 
Sutton  r.  Bower.  (Iowa  1904)  99  N.  W. 
Rep.  104.    But  failure  to  designate  the 


obligee  will  not  avoid  the  appeal  bond. 
Kirtley  v.  Tuthill,  9  Kan.  App.  45a. 

Where  the  statute  requires  the  bond 
to  be  made  payable  to  the  appellant,  a 
bond  made  payable  to  the  appellant  "  or 
his  executors  or  administrators"  is  not 
bad,  but  the  words  "  executors  or  ad- 
ministrators "  will  be  treited  as  sur- 
plusage. San  Antonio,  etc.,  R.  Co.  v. 
Addison,  26  Tex.  Civ.  App.  6a8. 

Codefendanis.  —  From  a  judgment 
against  two  or  more  defendants  having 
adverse  interests,  one  of  them  may  ap- 
peal without  making  his  codefendant  a 
party  to  the  appeal  bond.  Slayton  v. 
Horsey,  (Tex.  Civ.  App.  1904)  79  S.  W. 
Rep.  1086.  But  an  appeal  will  be  dis- 
missed for  failure  to  make  the  bond  pay- 
able to  a  codefendant  who  is  adrerady 
interested.  Snow  v,  Eastham,  (Tex. 
Civ.  App.  1898)  46  S.  W.  Rep.  866. 

fllgnatttre.  —  In  Iowa  a  bond  signed 
by  one  of  the  defendants  and  the  attor- 
ney for  the  defendants,  aa  sureties,  is 
insufficient.  Hudson  v.  Smith,  1 1 1  Iowa 
41 X.  But  in  the  absence  of  statute,  the 
appellant's  signature  is  not  necessary. 
Minton  v.  Ozias,  115  Iowa  148.  So  in 
Texas  a  bond  signed  by  the  sureties  and 
one  of  several  appellants,  or  by  the  sure- 
ties only,  is  sufficient.  Pryor  v.  John- 
son, (Tex.  (Hv.  App.  1898)  45  S.  W. 
Rep.  39. 

Other  Bequirements.  —  In  South  Da- 
kota there  must  be  at  least  two  sureties, 
bmith  V.  Gale,  13  S.  Dak.  162;  and  the 
bond  must  provide  for  the  payment  of 
costs  on  appeal,  Doering  v,  Jensen,  (S. 
Dak.  1902)  91  N.  W.  Rep.  343. 

In  Texas  the  time  and  place  of  hold- 
ing the  next  regular  term  of  the  conrt 
must  be  inserted  in  an  appeal  bond  from 
a  justice's  to  the  County  Court.  Smith 
V.  State,  (Tex.  Crim.  1904)  78  S.  W. 
Rep.  937. 

Praetioe  Where  Bond  Defective.  —  In 
Pennsylvania  the  proper  course  where 
the  recognizance  is  defective  is  to  rale 
the  appellant  to  perfect  his  bail  within  a 
specified  time  or  in  default  thereof  to 
have  his  appeal  quashed.  Leihaoo  v. 
Bauer,  11  Kulp  (Pa.)  230. 

Amendment.  —  In  Georgia  an  appeal 
bond  may  be  amended,  but  where  it  in- 
creases the  liability  of  the  sureties  no 
amendment  should  be  allowed  without 
their  consent.  Satzky  v.  Qng,  iis  Q^ 
948.-  * 
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779.  See  note  i. 

e.  Filing  in  Appellate  Court  —  Amendment, — 
See  notes  3,  6,  7. 
T^O.  7.  Allowanee  of  Appeal  —  See  note  3. 
781.  See  notes  i,  2. 

8.  PartiM  —  a.  IN  General.  —  See  note  3. 
78S.  c.  Amendment  —  New  Parties.  —  See  notes  2,  3. 
7S4.  See  notes  1.  2. 

hbrtltBUon  okugiKg  ten*  of  Astin.  —  See  note  3. 


til*  Court  to  which  th«  appeal  liei  19 
to  be  determined  by  tbe  boad,  and  not 
br  the  recitsla  at  the  traoscripL  Browo 
V.  Fitipatiick,  77  111.  App.  353. 

Tro.  1.  WiUon  V.  Sute,  3  Penn. 
(Del.)  30s,  wherein  tbe  bond  waa  held 
to  be  Jntut&cicatly  conditioned  ;  Califor- 
nia  V.  Harlan,  75  Mo.  App.  506. 

S.  J.  H.  Rotbman  Distilling  Co.  v. 
Kermis.  79  Mo.  App.  in.  See  also 
State  V.  Hammond,  93  Mo.  App.  331; 
Wynn  v.  Nichols,  30  Pittsb.  Leg.  J.  N. 
S.  (Pa.)   345. 

0.  See  State  Sav.,  etc.,  Assoc,  v.  John- 
ion,  (Neb.  igo4>  9S  N.  W.  Rep.  ja; 
Honck  f.  Whitaker,   10   Pa.   Dist.   344, 

T.  Alabama.  —  See  Orr  v.  Sparkman, 

Uiiiouri.  ~  Prick  Co.  v.  Maishall,  S6 
Mo.  App.  463. 

New  York.  —  Wolrath  v.  Klock,  aa 
N.  Y.  App.  Div.  330. 

Ortgon.  —  Gobbi  v.  Ref  rano,  33  Ore- 

So^iih  Dakota.  — VJaitTB  v.  ^ellacb, 
(S.  Dak.  1903)  97  N.  W.  Rep.      " 

W*st  Virginia. 
W.  Va.  367. 

iBMinnSMta  il  is  held  that  errors,  de- 
fecta,  or  even  a  want  of  a  proper  bond 
mar  be  cured  in  the  Diairict  Court  by 
the  substitution  of  a  new  bond.  Eidam 
v.  Johnson,  79  Minn.  349. 

In  Texas  a  new  bond  cannot  be  filed 
after  the  time  for  filing  bas  expired. 
Sdow  v.  Eastbam,  (Tex.  Civ.  App.  1898) 
46  S.  W.  R«p.  866. 

7S0.  8.  Holme*  v.  Yoke,  48  W.  Va. 
a67. 

Kit  Mil  ty  lor  Order  of  Altowanos,  — 
The  record  should  show,  or  evidence 
ithori  the  record  should  be  given  show- 
ing, that  an  order  was  made  grantiiig 
the  appeal.  State  v.  Machen,  (La. 
1004)  36  So.  Rep.  589. 

TSI.     1.  IntaSclent  Bond.  —  A    jus- 
e  of  the  peace  is  authorized  to  allow 


Mintoo    ■■ 


Oiiaa,     115    lowB 
i  Montg.  Co. 


2.  Oetwiler  v.  Smith,  i 
Rep.  (Pa.)  61. 

BMordari.  —  In  Norih  Carolina  if  the 
justice  refuses  to  allow  an  appeal  to 
which  a  party  is  entitled,  such  patty 
can  apply  to  the  Superior  Court  for  a 
wiil  of  recordari.  Merrell  v.  McHone, 
116  N.  Car.  S18. 

3.  Roberta,  etc..  Shoe  Co.  v.  Shep- 
herd, g6  Mo.  App.  6g8. 

In  lUlnolii  however,  in  appeals  b;  one 
ot  several  parties,  the  statute  requires 
the  clerk  of  tbe  appellate  court,  if  the 
appearance  of  the  parties  is  not  entered, 
to  issue  summons  against  the  other 
parties.  Ernst  v.  Fried),  93  III.  App. 
5.  And  if  the  summons  is  not  served 
the  cause  must  be  continued.  Counsel- 
man  V,  Sullivan,  101  111.  App.  307. 

Panon  Not  Fsrtj.  —  Where  a  person 
not  a  party  before  tbe  justice  enters  an 
appeal  and  appears  in  the  appellate 
court  without  objection  by  the  adverse 
party,  the  cause  should  be  tried  in  the 
V.  Yoke,  48  appellate  court  de  novo.  Williams  v. 
Webb,  (Tenn.  1900)  58  S.  W.  Rep.  376. 

A  Oamlihse  may  appeal.  Bums  f. 
Payne,  31  Oregon   100. 

TS3.  S.  See  Nenno  v.  St.  Louis, 
etc.,  R.  Co.,  <Mo.  App.  1904)  80  S.  W, 
Rep,  34- 

Corpontloii. —  In  Pentuylvania,  where 
a  member  of  a  board  of  directors  was 
sued  when  the  corporation  should  have 
been  sued,  an  amendment  making  the 
corporation  defendant  was  allowed, 
Wesley  v.  Davenport,  9  Kulp  (Pa.)  283, 

a.  Blankenship  v.  Blackwell,  134  Ala. 
3SS. 

T§4.  1.  See  Guniher  v.  Aylor.  93 
Mo.  App,   161, 

8.  Evans^Smith  Drug  Co.  f.  White. 
86  Mo,  App.j40.  See  also  Hartiell  v. 
MeOurg,  54  Neb.  313. 

Hallmark  v.  Hopper,  T19  Ala.  78, 


an  appeal  where  the  bond  filed  by  tbe     holding  that  where  suit  was  commenced 

appellant  is  not  nicb  as  the  statute  re-     by  A  B,  "  agent  for  "  C  D,  an  amend- 
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784.  9.  Betnrn  of  Juitioe  and  Entry  of  Appeal  —  a.  Necessity 
OF  Return  to  Perfect  Appeal.  —  See  note  4. 
78ff.  See  note  i. 

786.  k.  When  Return  Should  Be  Made  —  (1)  In  Gemral. 
—  Sec  note  i.  ^ 

(2)  Effect  of  Failure  to  Comply  with  Statttte.  —  See 
notes  2,  3. 

787.  See  notes  i,  2. 

LUbm  of  Jwtioe.  —  See  note  3. 
789.  d.  Entry  of  Appeal  by  Appellee.  —  See  note  i. 

e.  Sufficiency  of  Transcript  —  {1)  Jurisdiction  of 
Justice.  —  See  note  2. 


ment  making  C  D  the  plaintiff  was  held 
not  peimistible. 

9T4.  4.  Demilly  v,  Grosrenaud,  201 
lU.  27a. 

Low  of  Original  Papon  Aftor  Filing.  — 
It  is  the  duty  of  the  appellant  to  supply 
lost  papers.  McCready  v.  Lindenborn, 
(Supm.  Ct.  Tr.  T.)  24  Misc.  (N.  Y.) 
606,  citing  I  a  Encyc.  of  Pl.  and  Pr. 
785,  note. 

In  South  Dakota  the  filing  of  the  tran- 
script constitutes  no  part  of  the  proceed- 
ings for  taking  an  appeal.  The  appeal 
is  taken  by  serving  and  filing  a  notice 
of  appeal  and  filing  an  undertaking  for 
costs,  and  when  these  things  have  been 
done  the  case  is  transferred  to  the  ap- 
pellate court.  McLaughlin  v.  Michel, 
14  S.  Dak.  189.. 

786.  1.  Allard  v.  Smith,  (Wis. 
1903)  97  N.  W.  Rep.  510.  See  also 
Rowell  V.  Zier,  66  Minn.  432. 

7M.  1.  See  Haukland  v,  Minne- 
apolis, etc.,  R.  Co.,  xx  S.  Dak.  493. 

Compatation  of  Time.  —  Sunday  is  to 
be  included  except  where  it  is  the  last 
day.    Warner  v.  Donahue,  99  Mo.  App. 

Where  the  return  day  falls  upon  a 
legal  holiday,  an  appeal  filed  the  follow- 
ing day  is  in  time.  First  Nat.  Bank  v. 
Mead,   29   Pittsb.   Leg.   J.   N.   S.    (Pa.) 

X20. 

In  Louisiana  the  filing  in  the  appellate 
court  should  not  be  later  than  the  date 
fixed  in  the  citation  for  the  appearance 
of  the  appellee  in  that  court  State  v. 
Todd,  104  La.  241. 

In  Xissonri  the  transcript  should  be 
filed  on  or  before  the  return  day  of  the 
appeal,  which,  if  the  judgment  is  ren- 
dered in  vacation,  is  the  first  day  of 
the  next  term ;  or  if  in  term  time, 
within  six  days  from  the  rendition  of 
judgment.  Warner  v.  Donahue,  99  Mo. 
App.  37. 


8.  Downes  v.  Smith,  2  Marr.  (Del.) 
X47;  Brungess  v.  Brungess,  23  Pa.  Co. 
Ct.  240;  Olmstead  v.  Rittel,  9  Kulp 
(Pa.)  178;  Cumberland  County  v,  Ren- 
ninger,  9  Pa.  Dist.  628. 

Transminion  bj  Attorn^. —  In  Georgia 
the  transmission  of  the  appeal  must  be 
made  by  the  justice,  and  transmission 
by  the  attorney  for  the  appellant  is 
ground  for  the  dismissal  of  the  appeal. 
Bower  v.  Patterson,  116  Ga.  814. 

8.  Laehoi  of  Appellee. —  Failure  to  file 
within  the  time  prescribed  by  statute  is 
not  cured  by  the  laches  of  the  appellee 
in  moving  to  strike  off  the  appeal. 
Hildebrand  v.  De  Long,  16  Lane  L. 
Rev.  297;  Bower  v.  Patterson,  116  Ga. 
814;  Hagadom  v.  Wagoner,  (Neb. 
1903)  96  N.  W.  Rep.  X84;  Jerman  v. 
Gulledge,  129  N.  Car.  242;  McLaughlin 
V.  Michel,  14  S.  Dak.  189.  See  also 
Vasey  r.  Parker,  1x8  Iowa  6x5;  Order 
of  Odd  Fellows  v.  Reilly,  2x  Pa.  Co.  Ct 

552. 
787.     1.  State  v.  Todd,  104  La.  241. 

2.  Meyers  v.  Gregans,  20  Mont.  450. 

3.  (joodrich  v,  Peterson,  (Wyo.  1903) 
74  Pac.  Rep.  497.  See  also  McLanghlin 
V.  Michel,  14  S.  Dak.  189. 

799.  1.  Warner  v,  Donahue,  99 
Mo.  App.  37.  See  also  Brungess  v. 
Brungess,  23  Pa.  Co.  Ct.  240;  Olmstead 
V.  Rittel,  9  Kulp  (Pa.)  178. 

Failure  to  Place  on  Calendar. —  Where 
a  judgment  has  been  entered  on  motion 
of  the  appellee  for  the  appellant's  fail- 
ure to  place  the  appeal  on  the  calendar, 
it  lies  within  the  discretion  of  the 
District  Court  to  set  it  aside.  Locke  v. 
Osborne-McMillan  Elevator  Co.,  80 
Minn.  22. 

2.  Hackleman  v.  (}eise,  i  Alaska  568 ; 
Guarantee  Friendly  Fund  v.  Henderson, 
3  Penn.  (Del.)  157;  Foley  v.  Kelley,  2 
Marv.  (Del.)  148;  Records  v.  Allen,  i 
Marv.   (Del.)   268:  Garrett  v.  Mva^, 
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790.  (2)  Jurisdiction  of  Appellate  Court  —  (•)  In  eaunl  —  See 
note  I. 

791.  (b)  Bight  w  AppmL  — See  note  2. 
(•)  AUowMiM  of  Appetd.  —  See  note  3. 

79a.  /.  Conclusive  Effect  of  Return.  — See  note  i. 


103  III.  App.  65:  Bick  V.  Tanzey,  (Mo. 
1904)  Bo  S.  W.  Re)).  902  ;  State  v.  Cun- 
ningbam,  (Mo.  App.  1904)  ^^  S.  W. 
Rep.  1017;  Rocheport  Bank  v.  Doak,  75 
Mo.  App.  333;  Young  v.  Joseph,  (Neb. 
IQ04)  99  N.  W.  Rep.  S^'i  Munroe  v. 
Thomas,  35  Oregon  174.  See  also  Cook 
V.  Ferguson,  23  Pa.  Co.  Ct.  441  ;  Holden 
p.  McCabe.  ai  Pa.  Co.  Ct.  4'  ;  Stam- 
baugh  p.  Baker,  10  Pa.  Diit.  79;  Fitx- 
■immons  v.  Phelan,  8  Pa.  Dist.  65  >: 
Clark  t>.  Cadshaw,  11  Kulp  (Pa.)  327; 
Qark  v.  Burton,  10  Kulp  (Pa.)  61; 
Brown  t;.  Long,  9  gulp  (Pa.)  568: 
Spidle  V.  Hes*,  20  Ijnc.  L.  Rev.  38J  ; 
Ryan  v.  Gross,  ig  Larc.  I..  Rev.  385; 
Bean  v.  Yerger,  14  Montg.  Co.  Rep. 
(Pa.)  89;  Fennel]  v.  Southard,  7  Dei. 
Co.  Rep.  (Pa.)  34S  ;  Crate  v.  Pettepher, 
112  Wis.  232. 

BotTold.  —  A  transcript  of  a  justice's 
<Iocket  is  not  void  because  it  fails  to 
show  all  the  essential  jurisdictional 
facta.  Garlock  t>.  Calkins,  14  S.  Dak. 
90. 

A  Legal  CasN  of  AotioB  must  be 
•hown.  Swanson  v.  Hickman,  10  Pa. 
Co.  Ct.  3JS ;  Holden  v.  McCabe,  21  Pa. 
Co.  Ct.  41. 

The  l>»j  kBd  Hour  when  the  hearing 
was  held  and  the  time  when  judgment . 
was  rendered  should  appear  by  the  tran- 
script in  Petmiyivania.  Hall  v.  Rankin, 
24  Pa.  Co.  Ct.  634. 

SniBBieiit  EvldeiiM  to  Bendir  ludgmont 
must  be  shown.  Godfrey  «.  Thompson, 
I  Marv.  (Del.)   29B. 

All  JarladlBtloQRl  Pftp«r«  should  be 
transmitted  by  the  justice.  Bridg:e,  etc., 
Iron  Workers'  Union  v.  Sigmuod.  88  III. 
App.  344. 

b  a  inlt  for  a  Fooalty  under  a  city 
ordinance  the  record  should  contain  at 
least  the  substance  of  the  ordinance  so 
that  the  jurisdiction  of  the  aldermen 
will  appear.  York  v.  Miller,  11  York 
\^.  Rec  (Pa.)  138. 

TftO.  1.  Bate*  v.  Phiuiiic  Pub.  Co., 
so  Neb,  79. 

VotlM  a  Appeal, —Nolan  v.  Ellis 
County,  10  ICan.  App.  579,  63  Pac.  Rep. 
Ss7 ;  I.ooney  v.  Drometer,  69  Minn. 
505:  Minneapolis  Threshing  Mach.  Co. 
p.  Skau,  10  S.  Dak.  6,!S.  Confta.  Whet- 
Itone  f.  I-iving»ton,  54  S.  Car.  339. 


,  Bate*  tJ.  Phtenix  Pub.  Co.. 


T91. 

so  Neb.  79- 

In  DelkWftre  it  should  affirmatively  ap- 
pear that  a  sum  exceeding  five  dollars 
was  claimed  in  the  justice's  court  in 
order  to  give  jurisdiction  of  the  appeal 
10  the  Superior  Court.  Pepper  e.  War- 
ren, a  Marv.  (Del.)  225. 

3.  If  the  Xaoerd  Sees  ITot  Show  that  an 
order  granting  the  appeal  was  made, 
and  it  is  not  shown  by  evidence  dehort 
the  record  that  such  an  order  was 
granted,  the  appeal  should  be  dismissed. 
Stale  V.  Machen,  (La.  1904)  36  So.  Rep. 
589. 

7ft3.  1.  Delaware.  —  Stidbam  V. 
Thatcher,  2  Penn.  (Del.)  567. 

Iowa.  —  Sloss  V.  Bailey,  104  Iowa 
696. 

Kaiiiai. —  See  Nolan  v.  Ellis  County, 
to  Kan.  App.  379,  63  Pac.  Rep.  637. 

Michigan,  —  Mitts     v.     Harvej',     125 


Micl 


3S4- 


See   Poston  v,   Williams. 

99  Mo.  App.  S'3. 

h'ebratlta.  —  Peoples'  Bldg.,  etc., 
Assoc,  V.  Cook,  63  Neb.  437. 

New  York.  —  Carey  v.  Kreiier, 
(Supm.  Ct.  App.  T.)  26  Misc.  (N.  Y.) 

Pennsylvania.  —  Wertzler  v,  Hercfael- 
roth,  S  Pa.  Dist.  423.  See  also  Stam- 
baugh  V.  Baker,  10  Pa.  Dist.  79 ;  Martin 
V.  Graybill,  8  Pa.  Dist.  589. 

IViiconsin.  —  Fulton  v.  State,  103 
Wis.  238. 

Contra. —  In  Missoari  it  has  been  held 
to  be  proper  to  receive  the  testimony  of 
the  justice  to  prove  facts  which  he 
failed  to  enter  in  bis  docket.  Rowe  v. 
Scherti,  74  Mo.  App.  6oj.  And  where 
the  justice's  transcript  fails  to  show  the 
date  of  the  summons,  the  summons  it- 
self may  be  used  as  evidence  to  show 
sucb  date.  Trimble  v.  Elkin,  88  Mo. 
App.  229. 

So  in  Nebraska,  where  there  is  un- 
certainty in  the  record  as  to  what  issues 
were  raised  and  determined  in  the  Jus- 
tice's court,  it  is  competent  to  snpple- 
ment  the  record  by  extrinsic  evidence. 
TnetehaH  v.  Lull,  64  Neb.  rs8. 

In  Nem  Yori  it  is  held  that  the 
County  Court  on  an  appeal  from  a 
instice's    court    is    not   bottnd    by    tlw 
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T*a.  g.  Amendment  of  Return.  —  Sec  note  3. 

793.  See  note  2. 

794.  veoMiitj  of  ard«r  of  Coirt  —  See  note  3. 

A.  Certification  of  Return.  —  See  note  6. 
79C  See  note  i. 

10.  Joriidiction    on   Appeal  —  a.  In   General.  —  See 
note  3. 

b.  Dependency  upon  Jurisdiction  of  Justice. — 

See  note  4. 


transcript,  but  has  the  right  to  look 
into  the  proceedings  of  the  justice's 
court  to  see  whether  that  court  pro- 
ceeded within  its  jurisdiction.  Rowe  v. 
Peckham,  30  N.  Y.  App.  Div.  173.  And 
where  the  return  contains  contradictory 
statements,  one  of  which  is  apparently 
the  result  of  an  oversight,  it  may  be 
disregarded  and  the  fact  determined 
from  the  original  record.  Cohen  v, 
Weill,  (Supm.  Ct.  App.  T.)  32  Misc. 
(N.  Y.)  198. 

In  Pennsylvania  parol  evidence  is  ad- 
missible to  show  that  under  the  evi- 
dence as  it  developed  before  the 
justice  there  was  a  lack  of  jurisdic- 
tion. Lehighton  v.  Smith,  9  Pa.  Dist. 
428. 

TM.  3.  Wilson  v.  Paxton,  7  Kan. 
App.  79 ;  Looney  v.  Drometer,  69  Minn. 
50s ;  Wolcott  V.  McCormick  Harvesting 
Mach.  Co.,  (Neb.  1903)  96  N.  W.  Rep. 
216;  Mull  V.  Ingalls,  (County  Ct.)  30 
Misc.  (N.  Y.)  80,  aMrmed  62  N.  Y. 
App.  Div.  631.;  Jacobs  v.  Oren,  30  Ore- 
gon 593 ;  Barlement  v.  Mecke,  22  Pa. 
Co.  Ct.  126. 

T98  2.  Gorrell  v.  Willis,  (W.  Va. 
1903)  46  S.  E.  Rep.  139* 

Ho  Absolute  Right. —  In  Wisconsin  a 
party  to  a  judgment  rendered  in  a  jus- 
tice's court  and  appealed  to  the  Ctrcuit 
Court  has  no  absolute  right  to  an 
amended  return  on  the  appeal.  Crate  v. 
Pettepher,  112  Wis.  252. 

Alteration  of  Entry. —  Where  a  justice, 
after  entering  a  judgment  in  his  docket, 
alters  it,  and  upon  appeal  the  record  is 
sent  up  as  altered,  and  the  appellant 
files  exceptions  and  allegations  of  dimi- 
nution, supported  by  affidavit  as  to  the 
alteration,  the  appellate  court  may  order 
up  the  original  record  of  the  justice 
and  compel  him  to  amend  it.  Barclay 
V.  Lawton.  i  Marv.  ("Del.)  150. 

y9J.  8.  See  Curtis  v.  Tyler,  90 
Mo.  App.  34^.  Or  an  amended  return 
may  be  made  by  the  justice's  voluntary 
act  if  the  appellate  court  sees  jEit  to  re- 


ceive and  consider  it  Crate  v.  Pette- 
pher, 112  Wis.  252. 

6.  Demilly  v.  Grosienaod,  joi  in. 
272. 

Safldeiiey  —  Seal.  —  In  Deiamare 
an  appeal  will  be  dismissed  where  no 
seal  is  affixed  to  the  transcript  by  the 
justice.  Hill  cr.  Ableman,  i  Manr. 
(Del.)  401. 

Intnffleieiit  Certlfleato.  —  Under  the 
Delaware  statute  a  certificate  stating 
merely  that  the  transcript  is  a  "  true 
copy  and  truly  copied  from  the  records,** 
etc.,  Trimble  v.  Dugan,  2  Penn.  (DeL) 
524,  or  that  it  is  "a  true  copy  of  a 
judgment  against"  parties  named  "at 
it  stands  on  my  docket,"  Barker  v. 
David,  (DeL  1903)  55  Atl.  Rep.  334,  is 
insufficient. 

In  Alabama  it  is  not  necessary  for  the 
justice  of  the  peace  to  certify  anjrtiiing; 
he  is  only  required  to  return  the  papers 
with  a  signed  statement.  Hardee  r. 
Abraham,  133  Ala.  341. 

706.  1.  See  Frick  Co.  v.  Marshall, 
86  Mo.  App.  463. 

8.  State  V,  Napton,  24  Mont.  450. 
See  also  Minton  tr.  Orias,  i\$  Iowa 
148;  Warner  v.  Donahue,  99  Mo.  Appi 

37. 

4.  ylri^aftxax. -^  Fortenberry  v.  Gatmt. 
69  Ark.  433. 

Georgia,  —  Watson  v.  Pearre,  no  Ga. 
320;  Peeples  v.  Strickland,  tor  Ga.  829. 

Illinois,  —  Bridge,  etc.,  Iron  Workers* 
Union  v,  Sigmund,  88  111.  App.  344. 
See  also  Lee  v,  Bodley,  92  in.  App.  523. 

Indiana.  —  Flanagan  tr.  Reitemier,  26 
Ind.  App.  243 ;  Bemhamer  v,  Hoffman, 
23  Ind.  App,  34. 

Iowa,  —  Wedgewood  v.  Parr,  112 
Iowa  514;  Baily  v,  Birkhofer,  (Iowa 
1904)  98  N.  W.  Rep.  594. 

Kansas,  —  Sims  v,  Kennedy,  67  Kan. 
383. 

Missouri.  —  U.  S.  Fidelity,  etc.,  Co. 
T'.  Foskett-Kessner  Feed  Co.,  100  Mo. 
App.  724;  Dennis  v,  Bailey.  (Mo.  App. 
1004)  78  S.  W.  Rep.  669;  Nenno  v.  St 
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797.  See  notes  1,2. 

708.  Julidlstlaii  B«9Mi4  thu  of  Jams*.  —  See  note  3. 

799.  11.  Proceedings   After  Appeal  — a.  End   OF   Justice's 
Jurisdiction.  —  See  notes  i,  2. 

899.  b.  When  Appellate  Court  May  Proceed.  — See 
notes  I,  2. 

891.  c.  Prosecution  of  Appeal,  —  See  note  2. 

Taiiou  ButaUiT  rrovlileu  Ai*  AIm  Ktdi.  —  See  note  3. 

Lonit,  etc,  R.  Co.,  <Mo.  App.  1904)  So  Knigbt,  ii   N.  Dak.   ssa   (holding  tliat 

5.    W.    Kept    34;    Rochcport    Bank   v.  the  juriidictioa  of  the  District  Court  on 

Doak,  75  Uo.  App.  333.  appeal*    from    judgments    of    juatiec'i 

MoKlana.  —  Shea   v.    Regao,    (Mont,  courts  attaches  upon  the   tiling  □£  the 


1903)  74  Pac.  Rep,  .  _. 

NotA  Dakota.  —  Vidger  f.  Nolto,  to 
N.  Dak.  3S3- 

Oklahoma.  —  Hesier  v.  Johnson,  13 
Okla.  53.  See  also  Hester  v.  Johnson, 
13  Okla.  747- 

■ygrmont.  —  See  Heath  v.  Robinson, 
75  Vt.  133. 

WtsI  yirginia.  —  See  Watson  v.  Wal- 
tn>,  4S  W.  Va.  290. 

fViteoHMiH.  —  Citte  V.  Pettepher,  iia 
Wis.  isa. 

Jnrislietian  In  Fart.  —  See  Gingrich  ■>. 
Scbaefler,  17  Lane  L.  Rev.  143. 

T97.  1.  Porter  v.  Welah,  117  Iowa 
1441  Vidger  V,  Nolin,  10  N.  Dak.  3S3; 
Heard  r.  Conly,  {Tex.  Liv.  App.  1899) 
50  S.  W.  Rep.  147;  Richmond  v.  Hen- 
derson, 48  W.  Va.  389.  See  also  Flan- 
agan V.  Reitemier,  sG  Ind.  App.  343. 

9.  Aeorned  Interatt  may  be  included  in 
the  judgment  of  the  appellate  court 
thongh  the  whole  amount  of  the  judg- 
ment is  therebr  brought  above  the  juris- 
diction of  the  justice.  Campbell  r. 
Green,  etc.,  Lumber  Co.,  99  111.  App. 
«47. 

(HdMtioii  Kurt  Bt  Made  to  an  amend- 
ment which  enlarges  the  clnim  beyond 
the  jurisdiclioDal  limit  of  the  justice. 
Flanagan  v.  Reiiemier,  16  Ind.  App. 
343.  See  also  Groenmiller  v.  Kaub,  67 
Kan.  844. 


of  appeal  and  undertaking  ii 
clerk's   office) ;    Rale;  v.   Sweeney,    14 
Tex.  Civ.  App.  610. 

800.  1.  KaglMt  of  CUrk.  — Where 
the  appellant  has  caused  the  return  to 
be  filed  with  the  clerk  and  the  docket 
fee  paid,  the  law  will  not  permit  the 
neglect  of  the  clerk  to  docket  the  case 
to  prejudice  the  appellant.  Johnson  v. 
Andrews.  13a  N.  Car.  376. 

£.  Edwards  v.  Morton,  93  Tex.  15J. 

801.  t.  Hathaway  v.  St.  Louia,  etc., 
R.  Co..  94  Mo,  343.  See  also  Mehaffey 
V.  Fink,  13  Fa.  Super.  Ct.  534;  Rain  f. 
Tuohy,  Bo  Mo.  App.  350, 

AppearanM  hj  Appeltse.  —  In  IlHnoit, 
if  the  defendant  in  error  is  not  sum- 
moned or  does  not  enter  bis  appearance 
days  before 


the  t 


.   the  ( 


1   has 


authority  to  dismiss  the  appeal  at 
his  motion  or  make  any  order  in  the 
case  adversely  to  either  party.  Byera 
V.  Humphrey,  96  lit.  App.  aoi.  See 
also  Bridge,  etc.,  Iron  Workers'  Union 
f.  Sigmund,  88  111.  App.  344. 

Tula?  Flaadlngt.— In  Ohio,  where 
new  pleadings  must  be  filed  in  the  ap- 
pellate court,  if  the  plainlifl  fails  to 
file  his  petition  within  the  time  pro- 
vided by  statute  the  defendant  may 
move  to  dismiss  the  appeal  or  may  file 
his  answer  and  ask  for  judgment 
198.  B.  De  Jamatt  v.  Marguei,  13a  thereon.  Parker  v.  Haight,  7  Ohio  Cir. 
Csl.  700 ;  Deering  v.  Venne,  7  N.  Dak.     Dec.  609. 

576.     See   also   Hopper  v.   Hopper.   84         S.  Plaofa|r  on   Calendar.  —  The   omla- 

Uo.  App.  117.  sion  of  the  appellant  to  cause  an  entry 

709.     1.   ChriatiaD    v.     Dortey,    £9     of   the   appeal  on   the   calendar  before 

Uinn.  346;  Raley  v.  Sweeney.  34  Tex.     the  second  day  of  the  term,  at  provided 

Civ.  App.   Sso ;   Dorothy  v.  Richmond,     by  Stat.  Minn.,  f  507a.  does  not  affect 

107    Wis.    ess-      See    also    Leidigfa   v.     the  jurisdiction  of   the  court   over  the 

Pribble.  04  Neb.  860.  action,    and    the    District    Court    hat 

t.  LeidiRh   V.    Pribble.   6a   Neb.   Sfio     power  to  relieve  the  appellant  from  the 

(holding  that  upon  filing  the  atatntory     consequences   of  his  omission,     Chria. 

bond  the  justice  of  the  peace  becomes     tian  v.  Dorsey.  69  Minn.  346.    See  ali4 

diveated  of  Juritdlctian) :   Eldridge  v.     Sundet  v.  Steenerton,  69  Minn.  )5i. 
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809.  d.  Withdrawal,  Dismissal,  and  Nonsuit. 
note  3. 

8<Ki.  e.  Pleadings  on  Appeal  —  (1)  In  General. 
notes  2,  3. 

84I4.  (2)  New  Pleadings  on  Appeal.  —  See  notes  i,  3. 

8II5.  See  notes  i»  3. 

800./.  Hearing  on  Appeal  — (i)  Trial  de  Novo- 

eratnd.  —  See  note  i. 

Jndgmrat  of  Afflrmuot  or  BoronaL  —  See  note  2. 


—  Sec 


(•)!. 


S09.    S.  Maplewood     Coal    Co.    v,        A  CountorolAlm   not  filed  before  the 

Phillips,  ao6  111.  451 ;  Ring  v.  Graves,  justice  is  not  available  on  appeal.  Cedar 

90   111.   App.   369;    Dobry  v.   Northern  Hill  Orchard,  etc.,  Co.  v.  Heiney,  (Mo. 

MUling  Co.,  (Neb.  1902)  90  N.  W.  Rep.  App.  igf^)  80  S.  W.  Rep.  278;  O'Maley 

757 ;  Hart  v.  Minneapolis,  etc.,  R.  Co.,  v.  Garriott,  (Tex.  Civ.  App.  1899)  49  S. 

(Wis.  1904)  99  N.  W.  Rep.  1019.    Com-  W.  Rep.  108. 


pare  Ficklin  v,   Olmsted,  72  111.  App. 

334. 

Contra, —  In    West    Virginia    the    ap- 
pellant   cannot,    on    his    own    motion. 


A  Plea  in  Abatement  cannot  be  fint 
interposed  in  the  appellate  court.  Lively 
V.  Musser,  19  Lane.  L.  Rev.  109. 

A  Plea  of  Seeonvention  cannot  be  ia- 


have  his  appeal  dismissed  and  the  judg-  terposed    in    the   appellate    court    even 

ment  of  the  justice  affirmed  over  the  though  the  plaintiff  has  appealed  from 

objection  of  the  appellee.     Watson  v.  a  judgment  sustaining  a  demurrer  to  the 

Hurry,  47  W.  Va.  809 ;  McCormick  v.  complaint,  dements  v.  Carpenter,  (Tex. 


Short,  49  W.  Va.  x. 
903.    S.   Flanagan 


V.      Reitemier, 


Civ.  App.  1904)  78  S.  W.  Rep.  369. 
S06.     1.  Alabama,  —  Henry  v.    Me- 


26  Ind.  App.  243;  Metropolitan  L.  Ins.     Namara,  114  Ala.  107. 

Co.  V.  Bowser,  20  Ind.  App.  557;  Helm        Georgia,  —  National  Furniture  Co.  v, 

V,  Missouri   Pac.  R.  Co.,  98  Mo.  App.     Edwards,  105  Ga.  240. 

Idaho.  —  Swinehart  v,  Pocatello  Meat, 
etc.,  Co.,  (Idaho  1902)  70  Pac  Rep. 
1054. 
Illinois.  —  Lee  v.  Bodley,  92  HI.  App. 
tice,  to  hear  and  determine  the  cause  in  523 ;  Best  Brewing  Co.  v.  Klassen,  85 
a  summary  way  according  to  the  justice     111.  App.  464 ;     Sejrmour-Danne  Co.  v. 


419 ;  International,  etc.,  R.  Co.  v.  Pool, 
24  Tex.  Civ.  App.  575. 

In   DlinoiB   the   statute   requires  the 
Circuit  Court,  on  appeals  from  a  jus- 


of  the  case,  without  pleadings  in  writ- 
ing. McRae  v.  Houdeshell,  88  111.  App. 
428.  See  also  Wilcoxe  v.  Tetherington, 
103  111*  App.  404. 


Jennings,  88  111.  App.  347. 

Maryland.  —  Darell  v.  Biscoe,  94  Md. 
684. 

Nexv  lersey.  —  Vandervoort  v,  Flem- 


8,  Hardee  v.  Abraham,  133  Ala.  341.  ing,  68  N.  J.  L.  507. 

In  Kansas  the  appellate  court  may,  in  North  Carolina,  —  Barnes  v.  Southern 

furtherance  of   justice,   allow   amended  R.  Co.,  133  N.  Car.  130. 

pleadings  to  be  made  or  new  pleadings  Pennsylvania,  —  Eichenberg  v.   Kern- 

to  be  filed.     Carter  v,  Strom,  6   Kan.  per,    23    Pa.   Co.    Ct.    429;    Wesley  v. 


App.  722. 


Davenport,  9  Kulp  (Pa.)  283 ;  Gingrich 


SM.    1.    See  Wesley  v.  Davenport,     v.  Schaeffer,  17  Lane.  L.  Rev.  143. 


9  Kulp  (Pa.)  283. 


Tennessee.  —  Williaml      v.      Webb, 


8.   Powell  V.  Shipps,  85  Mo.  App.  467*     (Tenn.  1900)  58  S.  W.  Rep.  376. 


See  also  Carter  v.  Strom,  6  Kan.  App. 
722. 


Texas,  —  Smith    v,   Carroll,    28   Tex. 
Civ.  App.  330;  Lackey  v,  Cunpbell,  25 


909*    1.  Western       Cornice,      etc.,  Tex.  Civ.  App.  513. 

Works  V,  Meyer,  55   Neb.  440;  U.  S.  JVext    Virginia.  —  (^rrell    v.    Willis, 

Fidelity,   etc.,    Co.   v.    Foskett-Kessner  (W.  Va.  1903)  46  S.  £.  Rep.  139. 

Feed  Co.,  xoo  Mo.  App.  724.    See  also  S.  See  Eichenberg  v,  Kemper,  J3  Pa. 

Boos  V.  Dulin,  to3  Iowa  33  x ;  Schworer  Co.  Ct.  429. 

V,  Christophel,  7^  Mo.  App.  116;  Cier-  Right  of  Eleetlon.  —  In //lifi^,  under 

nan   Nat.   Bank  v.  Aultman,  63  Neb.  certain  circumstances,  a  successftti  ap- 

324.  pellee  has  the  right  to  elect  whether  the 

appeal  shall  be  dismissed  orhe^allhave 
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8#7,  (b)  Erron  ud  Irrapilkritlei  Dliragudtd.  —  See  notes  I,  2. 
(o)  KMNdtr  ttX  FtovIis   C»uie  of  Action.  —  See  note  3. 
(d)  luoM  en  AppMl  ^  11.   Relation  to  Case   Bbfokk  JtrmcK— 
Cmw  of  Aotlon.  —  See  notes  4,  5. 

808.  Aeonwl  of  OkOM  of  AoUon.  —  See  note  I. 

809.  Dabiiiw  on  Appeal.  —  See  notes  i,  2. 

bb.  Amount  OF  Judgment  Recoverable.  —  See  note  3. 

810.  BaeoTor;  Umitsd  to  Cl»lin  BofOr*  Jutlot.  —  See  note  I. 

judgment  for  the  amouot  of  the  juds- 
ment  appealed  from.  Best  Brewing  G>. 
KlMteti,  8j  III.  App.  464- 

SO*.  1.  Alabama.  —  Bessemer  Ice 
Uelivery  Co.  p.  Brannen,  ij8  Ala.  157; 
Orr  f.  Sparkman,  1.10  Ala.  g.  See  also 
Jamct  V.  Vicors,  iig  Ala.  31. 

iHiBow.  —  McRae  -..  Houdeshell.  88 
lU.  App.  438.  See  also  Boone  f.  A'Hcm, 
(ia  111.  App.  610. 

Ntm  Jeriey.  —  Vandervoort  v.  Flem- 
i.g.  68N.J.  L.  507. 

OrefOH.  —  Byers     v.     Ferguain,     41 

yV;!^.  —  Smith  V.  Carroll.  a8  Tex. 
Ciw.  App.  330. 

a.  UcRae  v.  Houdeshell.  8S  111.  App. 
4a8. 

3.  Barnes  t>.  Southern  R.  Co.,  133  N. 

4.  >ot  *  CoBUMnoemeDt  of  Hav  Aotlon. 
—  The  cause  doe*  not  come  to  the  ap- 
pellate court  as  Che  commcDcement  of 
a  new  cauae  of  acbon,  but  is  a  transfer 
la  it  of  an  action  in  which  judgment 
has  already  been  rendered  in  a  justice'* 

,   Blair,   62   "    "     ' 


ft.  West  Michigan  Furniture  Co.  v. 
Diamond  Glue  Co.,  137  Mich.  6si ;  Jaclc- 
«on  V.  Fulton,  87  Mo.  App.  aaS ;  St 
Louis  Trust  Co.  v.  American  Real-Es- 
tate, etc,  Co.,  S3  Mo.  App.  a6o ; 
Slaughter  v.  Davenport,  83  Mo.  App. 
6531  lugtebart  v.  Lull,  64  Neb.  7S8; 
Robertson  v.  Hamilton,  6(  Neb.  791; 
Wesley  «.  Davenport.  9  Kulp  (Fa.)  383 ; 
Gingrich  f.  Scbaeffer,  17  Lane.  L.  Rev. 
143- 

Iba  Sam*  Isins*  Kost  Be  Trlsd  in  the 
appellate  court  as  were  presented  in  the 
justice's  court.  Jerry  v.  Blair,  6i  N.  Y. 
App.     Div.    S9° ;    O'Malejr 


(Tex.  Civ.  App,  1895)  49  S.  W.  Rep. 
loS;  dark  v.  GreaC  Northern  R.  Co., 
(Mont.  1904)  76  Pac.  Rep.  1003.  But 
new  issues  may  be  brought  in  by  plead- 
ing matter  which  arose  subsequently  to 
the  entry  of  judgment  in  the  justice's 
etfon  aad  which  would  be  a  complete 
bar  to  any  further  proceedings 
Snpp,  PI.  &  Pr.— 67 


J19; 
680. 

908,  1.  An  Amendatent  to  the  Plead- 
ings showing  the  fads  as  they  exist  at 
the  time  of  trial  in  the  appellate  court 
is  permissible,  and  a  recovery  thereon  is 
proper.  Simon  v.  Aubrey,  3  Indian  Ter. 
6S0.  Sec  also  Robinson  v.  Carlon.  34 
Oregon  319. 

809.  1.  Simon  v.  Ryan,  loi  Mo. 
App.  16.  Compare  Snyder  f.  Gericke, 
101  Mo.  App.  647,  holding  that  the  cause 
should  be  tried  in  the  appellate  court  on 
the  same  theory  that  the  parties  tried 
it  on  below. 

2.  Shepherd  v.  Padgitt,  91  Mo.  App. 
473;  Cedar  Hill  Orchard,  etc..  Co.  v. 
Heiney,  (Mo.  App.  1904)  80  S.  W.  Rep. 
278;  Clements  v.  Carpenter,  (Tex.  Civ. 
App.  1904)  78  S.  W.  Rep,  369;  O'Maley 
1'.  Garriott,  (Tex.  Civ.  Af^.  1899)  49  S. 
W.  Rep.  108. 

3.  Piano  Mfg.  Co.  v.  Nordstrom.  63 
Neb.  113.  See  also  Jacobs  v.  Jobason, 
(Miss.   1904)  36  So.  Rep.  544. 

In  Eoplsvln,  where  the  defendant  ob- 
tains judgment  before  a  justice  of  the 
peace  for  the  return  of  property,  he 
may,  on  appeal,  waive  the  return  and 
recover  its  value  from  the  plain- 
tiff, McC^be  V.  Loonsfoot,  119  Mich. 
333. 

810.  1.  Lennox  v.  Harsh,  71  111. 
App.  377 ;  Piano  Mfg.  Co.  v.  Nord- 
strom, IS3  Neb.  133.  But  see  Simon  v. 
Aubrey.  3  Indian  Ter.  680,  where  addi- 
tional damages  were  allowed  on  the  facts 
as  shown  to  exist  by  an  amendment  Sled 
in  the  appellate  court. 

latsraat  accruing  between  the  date  of 
the  justice's  judgment  and  that  of  the 
appellate  court  can  be  included,  and  this 
without  amending  the  ad  damntim  clause. 
Stanley  v.  Anderson.  107  Mich.  3S4. 

How  Error  Cured  —Where  the  ap- 
pellate court  renders  judgment  in  ex- 
cess of  the  jurisdiction  of  the  justice. 
such  defect  is  cured  by  a  remittitur  of 
the  excess  by  the  plaintiS.  Dowiu  p. 
the  Bailey,  135  Ala.  339. 
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810*  (c.  Evidence  on  Appeal.  —  See  note  3. 

813*  (2)   Trial  de  Novo  or  Review  of  Error  —  (b)  lUfiew  «f 
Ml  Apptal  —  Appeal  upon  QvMtioni  of  Law  and  Eaot.  —  See  note  2. 

813*  Power  to  Sender  Jndgment  on  Beeord  or  Order  a  Vew  TriaL  —  See 
note  5. 

814,  (c)  Errors  and  Teehnieal  Defoeti  Diiregarded.  —  See  notes  3,  4. 

816.^.  Objections  on   Appeal  —  (1)  Form  of  Appeal- 
Waiver  of  Objections.  —  See  notes  4,  $. 

817.  (3)  Irregularities.  —  See  note  i, 

(4)  Defects    in    Capias^   Summons^    or    Process  —  (a)  In 
eeaeral.  —  See  note  2. 

818.  (b)  JnriBdietion  Acquired  by  AppeaL  —  See  note  2. 

(5)  Form  and  Sujjiciency  of  Pleadings.  —  See  note  4. 

819.  h.  New  Trial,  Rehearing,  and  Reinstatement.— 

See  note  3. 

830.  See  note  3. 


910.  8.  Byers  v.  Ferguson,  41  Ore- 
gon 77 ;  Neinast  v.  Bearden,  (Tex.  Civ. 
App.  1898)  46  S.  W.  RcR.  885.  See  also 
Wesley  V.  Davenport,  9  Kulp  (Pa.)  283. 

XTidenoe  of  New  Canso  of  Action.  —  Of 
course  evidence  of  a  cause  of  action  not 
embraced  in  the  warrant  should  not  be 
admitted  in  the  appellate  court.  Harri- 
son V.  McMillan,  109  Tenn.  77,  See  also 
Cary  v.  Lameroux,  22  Pa.  Super.  Ct.  560. 


tiff  to  give  two  separate  imdertakiaga 
for  costs  and  disburseme.it8  in  the  ac- 
tion.  Long  V.  Thompson,  34  Oregon  359. 

2.  McRae  v,  Houdeshell,  88  IIL  App. 
428. 

Manner  of  Service.  —  Silley  v.  Burt,  ao 
Pa.  Super.  Ct.  618. 

SlB^.  2.  See  Jenkins  v.  Congreve,92 
III.  App.  271 ;  Ovid  Tp.  v.  Haire,  (Mich. 
1903)   94  N.  W.  Rep.   1060.     See  also 


%V2»    8.     Swinehart     v.      Pocatello     Jaco  v.  Southern  Missouri,  etc.,  R.  Co. 


Meat,  etc.,  Co.,  (Idaho  1902)  70  Pac. 
Rep.  1054;  Merriman  v.  Anselment,  86 
Minn.  6. 

913.  6.  In  Sonth  Carolina  the  Cir- 
cuit Court  has  power  to  order  a  new 
trial  before  the  magistrate.  Wideman 
v.  Patton,  64  S.  Car.  408. 

814.  3.  National  Furniture  Co.  v. 
Edwards,  105  Ga.  240. 

4.  Marshall  v.  Mitchell,  59  S.  Car. 
523  ;  Burton  v.  Laurens  Cotton  Mills,  64 
S.  Car.  224. 


94  Mo.  App.  567 ;  Winer  v.  Maness,  94 
Mo.  App.  162. 

The  PUdntifPs  Tklliire  to  lile  Hia  Oon- 
plaint  within  the  statutory  time  is  waived 
by  an  appeal  by  the  defendant.  Olsen  v. 
Stark,  94  111.  App.  556.  See  also  John- 
son V.  Grand  Fountain,  etc.,  (N.  Car. 
1904)  47  S.  E.  Rep.  463. 

4.  See  Menner  v.  Delaware,  etc.  Canal 
Co.,  7  Pa.  Super.  Ct  135. 

919.  8.  In  Illinois  in  cases  where 
an  appeal  from  a  justice's  court  is  dis- 


916.  4.  See  Connor  v.  Lyon,  13  Pa.  missed,  the  practice  is  to  award  a  pro- 
Super.  Ct.  502.  Compare  Minneapolis  cedendo,  and  the  procedendo  writ  is  to 
Threshing  Mach.  Co.  v.  Skau,  10  S.  command  the  justice  to  proceed  with  the 
Dak.  636,  holding  that  in  South  Dakota  case  as  if  the  appeal  had  never  been 
a  general  appearance  will  not  confer  ju-  taken.  Bank  of  Commerce  v.  Franklin, 
risdiction  upon  the  appellate  court  over  88  111.  App.  198. 

the  subject-matter  where  it  does  not  ap-         9dO.      8.    Failnre     to     Proeeente-  — 

pear   that   notice   of    appeal   was   ever  Where  an  appeal  taken  hf  a  defcndaat 

served  upon  the  appellee.  has  been  dismissed  for  want  of  proaeca- 

5.  Lookout  Mountain  Incline,  etc.,  R.  tion,  it  will  not  be  subsequently  rein- 
Co.  v.  Flowers,  loi  Tenn.  362;  Spencer  stated  on  the  defendant's  applicatioa 
V.  Broughton,  77  Conn.  38.     See  also  unless  it  be  made  to  appear  that  he  haa  a 


Evana-Smith  Drug  Co.  v.  White,  86  Mo. 
App.  540. 

917.  1.  McRae  v.  Houdeshdl,  88 
m.  App.  4a8;  Curtis  v.  Tyler,  90  Mo. 
App.  345. 

Two  TTndertakini^.  -—  A  judgment  on 
tfaa  marita  will  not  be  vacated  because 
the  Jvftice  erred  ia  requirinf  the  plain- 


meritorious  defense,  which,  owing  to  sur- 
prise, he  haa  been  prevented  from  mak- 
ing Fisher  v.  Perrine,  6j  N.  J.  L.  64J. 
Where  the  AppeUaata  Had  Tailed  %a 
Perfect  Their  Appeal  it  waa  diamsaiad 
with  leave,  tspea  tarBi«»  ta  perfect  the 
appeal  and  hava  the  caaae  wiaaWaJ. 
Ball  V.  Sledge^  is  Mile.  r4f« 


1058 


KIDNAPPING. 

896.  n.  IniOTKERT  —  1.  Snential    Avnrmanti  —  b.  Under 
Statute.  —  Sec  notes  i,  2. 

836.  I.  ATonneiit  of  Intant.  —  An 
infonnatioQ  cbarging  the  defendant  with 
wilfully  uid  feloniously  enticiiiB;  another 
from  a  place  without  the  slate  and  after- 
wards  bringing  bcr  into  the  state  suffi- 
ciently charges  the  crime  proscribed  by 
Pen.  Code  Mont.,  9  380,  aubdiv.  3,  as 
amended  by  Laws  Mont.  igoi.  p.  169, 
and  the  information  need  not  allege  that 
the  defendant  brought  her  into  the  state 
"  with  the  intent  lo  cause  her  without 
authority  of  law  to  be  secretly  con  lined 
and  imprisoned  within  this  state,"  al- 
though  the  latter   allegation   would   be 


necessary  if  the  proseeutton  were  under 
subdivision  1  of  the  said  section.  State 
V.  Stickney,   (Mont.  1904}  75  Fac.  Kep. 

S.  Htntlving  ExMption  in  SCatnta.  — 
Under  Pen.  Code  Ga.,  i  no,  an  indict- 
ment alleging  that  an  abduction  or  kid- 
napping was  without  the  consent  of 
either  the  father  or  mother  of  the  child 
is  suflicicnt  although  it  does  not  allege 
the  want  of  conseni  of  the  guardian, 
since,  where  the  father  is  in  life,  the 
custody  and  control  of  the  child  is  in 
him.     Pniitt  v.  State,  loa  Ga.  GS8. 


LACHES. 

899.  n.  Taeutq  ADVAirTAQE  Of  —  1.  Fecenltyof  Fluding  — dt. 
Doctrine  that  Laches  Need  Not  Be  Pleaded  —  Objection 
AT  Hearing  —  (i)  In  General.  —  See  note  2. 

639.  {3)  Objection  at  Hearing,  —  See  notes  2,  3. 

*.  Doctrine  that  Laches  Must  Be  Pleaded  — in 
e«aKl.  —  See  note  4. 

839.  2.  Hanner  of  Pleading — b.  Where  Not  Apparent  on 
Face  of  Bill.  —  See  note  2. 


839.  2.  Wagner  v.  Sanders,  6a  S. 
Car.  73  [qiialiH;  la  Ehcyc  of  Pl.  and 
P«.  Sag]  ;  Taylor  v.  SUter.  ai  B.  I. 
104. 

830.  11.  Taylor  f.  Slater,  ai  R.  I. 
104. 

8.  French  v.  Woodruff,  35  Colo.  339 ; 
TarloT  V.  Slater,  »t  R.  I.  104 :  Hendryx 
V.   Perkins.   (C.  C.   A.)    114  Fed.   Rep. 

Upon  Goiut'i  Own  Motion.- 
f.  Sanders,  Ga  S.  Car;  73,  quoting 
Encvc.  OP  Pl.  awd  Pb.  830,  note,  but 
holding  further  that  in  the  case  at  bar 
the  appellate  court  would  raise  the  ob- 
jectieo  of  laches  on  it*  own  motion ; 
that  iritere  the  defenses  of  laches  and 


limitations  had  been  pleaded  in  the  court 
below,  the  defendant's  failure  to  give 
notice  that  they  would  be  relied  on  in 
the  appellate  court  did  not  operate  to 
prevent  the  consideration  of  the  laches, 
however  it  might  be  as  to  the  statute  of 
limitations. 

4.  German  Nat.  Bank  v.  Hastings 
First  Nat.  Bank.  55  Neb.  86. 

Saa,  B.  Ogilvy  Irrigating,  etc..  Co. 
Wagner  i/.  Singer.  {Colo.  App.  1904)  7S  Pac.  Rep. 
598;  French  v.  Woodruff,  35  Colo.  339; 
Taylor  v.  Slater,  ai  R.  I.  104;  Gteason 
V,  Carpenter,  74  Vt.  399 ;  Boynton  v. 
Haggart,  (C.  C.  A.)  lao  Fed.  Rep.  819. 
See  also  Wyman  v.  Bowman,  (C.  C.  A.) 
iiy  Fed.  Rep.  m- 


LACHES. 
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I.  c.  Where  Apparent  on  Face  of  Bill.  —  See  note  3. 
8S4.  in  AvoiSAKCS    Of  —  7.  General    Neceadty   of  Alleging 
AToidaaee  in  Bill  —  Bsmoiis  for  DeUj.  —  See  note  i. 
BzovM  or  SxpUnatioa.  —  See  note  2. 
8Sjl.  Abttnee  of  Allop^tion  of  AYoidanee.  —  See  note  I. 

2.  Amendment  of  Bill  —  See  note  2. 

3.  General  Reqnintes  of  Allegations  of  Aroidanoe  —  Vketi 
nd  (ttmauteaoot.  —  See  note  4. 

830,  AUagationi  FaU,  Spooiilo,  PoiitlTe,  Certain,  Eto.  —  See  note  5. 

4  Avoidance  npon  Ground  of  Ignorance.  —  See  notes  6,  7. 

857.  See  note  i. 

5.  Aroidanoe  npon  Oronnd  of  Fraud,  Miitake,  etc  —  a.  Ne- 
cessity OF  Allegation  in  Bill.  —  See  note  2. 
b.  Alleging  Fraud.  —  See  note  3. 

858.  c.  Alleging  Ignorance  or  Concealment  of  Fraud 

—  la  Qomral.  —  See  note  l. 

Ignonaoe  Vot  VegUgtnt.  —  See  note  2. 


Z,  Ncwberger  v.  Wells,  51  W. 
Va.  6a4  [citing  12  Encyc.  op  Pl.  and 
Pr.  8^a] ;  Leavenworth  v.  Douglass,  59 
Kan.  416;  Wilson  v.  Wilson,  41  Oregon 
4S9;  Phillips  v.  Piney  Coal  Co.,  53  W. 
Va.  543  ;  Jarvis  v.  Mart.n,  45  W.  Va.  347 ; 
Hubbard  v.  Manhattan  Trust  Co.,  (C. 
C.  A.)  87  Fed.  Rep.  51 ;  Hendryx  v. 
Perkins,  (C.  C.  A.)   114  Fed.  Rep.  801. 

S34.  1.  McCambridge  v,  Walraven, 
88  Md.  378;  Newbcrger  v.  Wells,  51 
W.  Va.  624  {citing  and  quoting  re- 
spectively 12  Encyc.  op  Pl.  and 
Pa.  834] ;  McArthur  v.  Preston,  (Ky. 
1901)  61  S  W.  Rep.  365;  Jarvis 
V.  Martin,  45  W.  Va.  347;  Kelley  v, 
Boettcher,  (C.  C.  A.)  85  Fed.  Rep.  55 ; 
Hubbard  v,  Manhattan  Trust  Co.,  (C. 
C.  A.)  87  Fed.  Rep.  51 ;  Hendryx  v. 
Perkins,  (C.  C.  A.)  114  Fed.  Rep.  801 ; 
Boynton  v.  Haggart,  (C.  C.  A.)  120  Fed. 
Rep.  819;  Wyman  v.  Bowman,  (C.  C. 
A.)  127  Fed.  Rep.  257. 

8.  McCambridge  r.  Walraven,  88  Md. 
378  Iciting  12  Encyc.  of  Pl.  and  Pa. 
834] ;  Phillips  V,  Piney  Coal  Co.,  53  W. 
Va.  543;  Boynton  r.  Haggart,  (C.  C. 
A.)  120  Fed.  Rep.  819;  Wyman  v.  Bow- 
man, (C.  C.  A.)  127  Fed.  Rep.  257. 

§35.  1.  McArthur  v.  Preston,  (Ky. 
1901)  6x  S.  W.  Rep.  36s;  Phillips  v. 
Piney  Coal  Co.,  53  W.  Va.  543 ;  Jarvis 
V,  Martin,  45  W.  Va.  347;  Hubbard  v. 
Manhattan  Trust  Co.,  (C.  C.  A.)  87 
Fed.  Rep.  51. 

S.  Hubbard  v.  Manhattan  Trust  Co., 
(C.  C.  A.)  87  Fed.  Rep.  51.  See  also 
Newberger  v.  Wells,  51  W.  Va.  624. 


4.  Bom9  Aet  or  Condnet  of  tho  Befendant 

by  which  the  plaintiff  was  prevented 
from  discovering  the  mistake  or  fraud, 
or  by  which  the  prosecution  of  his  right 
was  obstructed,  must  be  alleged.  Mere 
failure  to  discover  the  mistake  or  fraud 
is  not  sufficient.  Newberger  v.  Wells, 
51  W.  Va.  624,  citing  12  Encyc.  or  Pl. 
and  Pr.  835. 

§;I6.  6  Hubbard  v,  Manhattan 
Trust  Co.,  (C.  C.  A.)  87  Fed.  Rep.  51. 

6.  Newberger  v.  Wells,  51  W.  Va. 
624,  quoting  12  Encyc.  op  Pl.  and  Pr. 
836. 

7.  Newberger  v.  Wells,  51  W.  Va. 
624  {.quoting  12  Encyc.  op  Pl.  and  Pr. 
836];  McArthur  V.  Preston,  (Ky.  1901) 
61  S.  W.  Rep.  365. 

937.  1.  McArthur  v.  Preston^  (Ky. 
1 901)  61  S.  W.  Rep.  365. 

2.  Newberger  v.  Wells,  51  W.  Va. 
624  {quoting  12  Encyc.  op  Pl.  and  Pr. 
837] ;  McCambridge  v.  Walraven,  88 
Md.  378;  Kessler  v,  Ensley  Land  Co., 
123  Fed.  Rep.  546. 

3.  Newberger  v.  Wells,  51  W.  Va. 
634  {quoting  12  Encyc.  op  Pl.  and  Pb. 
837]  ;  Peck  V.  Haley,  21  App.  Os.  (D. 
C.)  224;  Hubbard  v.  Manhattan  Trust 
Co.,  (C.  C.  A.)  87  Fed.  Rep.  51 ;  Kessler 
V,  Ensley  Land  Co.,  123  Fed.  Rep.  546. 

§!{§•  1.  Gunderson  v,  Illinois  Trust, 
etc.,  Bank,  100  111.  App.  461,  aMrmed 
199  III.  422 :  McCambridge  v.  Walraven, 
88  Md.  378 ;  Kessler  v.  Ensley  Land  Co., 
123  Fed.  Rep.  546. 

2.  Gunderson  r.  Illinois  Trust,  etc 
Bank.  100  111.  App.  461,  nHirmed  199' m. 


1(KK) 


8SS.  Bm*Ai  of  Laif  ipunnM.  —  See  note  3. 

d.  Alleging  Discovery  of  Fraud.  —  See  note  5. 
8SO.  See  note  i . 

IV.  DBlssxiirATiOF  Or  —  1.  For  Court  in  It«  DUoration. 
—  See  note  3. 

8. '  Element!,  Faoti,  and  CircnmstuioM.  —  See  note  4. 

840,  3.  Appellate  Keview.  —  See  note  2. 

V.  SispoaiTioi  or  Cah  —  1.  Kefiual  of  Belief  and  Dii- 
miaaal  of  Bill  —  See  note  4. 

841.  See  note  i. 


433 ;  German  S>v.  ] 


Nat.  Bank,  laa  Iowa  737 1  Hubbard 
Manhatun  Tmst  Co..  (C.  C.  A.)  87  F«d. 
Rep.  ji.  See  also  McCambridge  v. 
Walraven,  88  Md.  378. 

■38.  a.  McAnhur  v.  Preiton,  (Ky. 
1901)  61  S.  W.  Rep.  365. 

f.  Hubbard  v.  Manhalian  Tnut  Co., 
(C  C.  A.)  87  Fed.  Rep.  51. 

S3ft.  1,  Hubbard  v.  Manhattan 
TniM  Co.,  (C.  C.  A.)  87  Fed.  Rep.  ji. 

S,  Guaderioa  v.  Illinois  Tiust,  etc.. 
Bank,  100  III.  App.  461,  aSrmed  199  HI. 
4aa;  People  v.  Sturips,  8a  N.  Y.  App. 
Div.  s8o ;  People  v.  Marsh,  83  V.  Y. 
App.  Div.  S7I. 

TrUlor  Apptllato  Conrt.— "TheTari- 
oui  expressions  found  in  the  decisions 
of  the  Supreme  Court  with  reference  to 
the  sound  discretion  of  ibe  court,  or  spe- 
cial circnmstances,  refer  to  the  «ound 
discretion  of  the  court  in  which  the  case 


k  V.  Dcs  Moine*    laches  becomet  operative."    Hendtyx  « 


Perkins,  (C.  C.  A.)  114  Fed.  Rep.  801. 

4.  Gunderson  v.  Illinois  *Tru*l,  etc.. 
Bank,  100  111.  App.  461,  oMrmtd  igg  III. 
422;  People  V.  Greene.  87  N,  Y.  App. 
Div.  346;  Wilson  v.  Wilson,  41  Oregon 
459 ;  Hubbard  v.  Manhattan  Trust  Co., 
{C  C.  A.)  87  Fed.  Rep.  S'- 

840.  S,  Gunderson  v.  Illinois  Trust, 
etc.,  Bank,  100  III.  App.  461,  affirmtd 
199  111.  A":  Vermilion  Countj  Chil- 
dren's Home  V.  Vamer,  19a  lU.  594; 
Westervelt  v.  Baker,  (Neh.  1901)  95  N. 
\v.  Rep.  793.  Sec  also  SL  Paul,  etc,  R. 
Co.  V.  Eckel,  83  Minn.  278,  cilitig  13 
Encvc.  op  Fu  and  Pk.  839  [840I,  but 
holding  that  in  the  case  at  bar  it  was 
not  necessary  to  determine  whether  the 


•   of   I 


t  below 


lie,  ^oas  laches  being  clearly  apparent. 
i.  Ryan  v.  Woodin,  (Idaho  1904)  75 
"  McArthur  v.   Preston, 


a  pending,  whether  the  court  of  the  first     (Ky,  1901)  fit  S.  W.  Rep.  36$. 
instance  or  the  appellate  tribunal,  and        N41,     1.  Bill    lot    loianotlna    Whars 
to    peculiar    circumstances    which    may     Othoi   KeUar  Prajad,  —  See  McHngh  v. 
either  abbreviate  or  extend  the  delay  in     Louisville  Bridge  Co.,  <Ky.  1901)  6$  5. 
coQKqttence   of   which   the  deiense   of     W.  Rep.  456. 
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848.  L  Lavblobb'8  AOTion  — 1,  To  Seoorer  Bent  or  Jkannigw 

—  a.  At  Common  Law  — (i)  Action  for  Use  and  OccupaHon  — 

(b)  W1&91I  Kainttiaable  —  SeUtioii  of  Lftadlord  aad  T«iaat.  —  See  note  I . 
840,  By  ContTMt  Ezprvw  or  Impliod.  —  See  note  2. 

847,  See  notes  i,  5,  6. 

848,  whero  Iigosrmont  of  Promlfoi  Hm  OotMd.  —  See  note  J. 
Wbero  PotsMtioii  Ii  AdTono.  —  See  note  6. 

Tortiow  PotMMioii.  —  See  notes  9»  lO. 


S46*     1.    Alabama.  —  Burgess      v. 
American  Mortg  Co.,  115  Ala.  468. 


Originally  Lay  Only  iuid«r  Impliad  Con- 
tract. —  See  Sherman  v.  Ludin,  84  N. 


Georgia,  —  Matthias  v.  Foster,  102  Ga.     Y.  App.  Div.  579,  wherein  it  was  said 


556. 


that     "of     course     if     the     complaint 


Illinois,  —  Webbe  v.  Weaver,  79  111.  merely  alleged  use  and  occupatiao  the 
App.  657 ;  Fender  v.  Rogers,  97  111.  App.  plaintiff  could  not  recover  upon  a  spe- 
280;  Hill  V.  Coal  Valley  Min.  Co.,  103     cific  contract  of  rental." 


III.  App.  41. 


More  Ooeupanoy  Will  Ifot  Snfflce  to  im- 


Aiissouri,  —  Edmunds     v.     Missouri     ply  the  relation  of  landlord  and  tenant. 
Electric  Light,  etc.,  Co.,   76  Mo.   App.     Alt  v.   Gray,    (Supm.  Ct.  App.  T.)    16 


610. 


Misc.   (N.  Y.)  843,  citing  12  Am.  and 


Nebraska.  —  Janouch  v.  Pence,  (Neb.     Eng.  Encyc.  of  Law,  p.  661. 


1903)  93  N.  W.  Rep.  217. 


Condemnation.  —  Where  a  dty  takes 


New    York.  —  Isaacs   v.   Minkofsky,  part  of  leased  lands  and  thus  cancels 

(Supm.  Ct.  App.  T.)  29  Misc.  (N.  Y.)  the  lease  it  is  proper  to  bring  use  and 

347;  Ryder  v.   New  York,   (Supm.  Ct.  occupation  for  the  part  left  in  the  pos- 

Tr.  T.)  64  N.  Y.  Supp.  969.  session   of   the   tenant.      McCardell  v. 

Oregon.  —  Weaver  v.   Southern  Ore-  Miller,  22  R.  L  96. 


gon  Co.,  31   Oregon   14.     But  see  Van 
Brunt  V.  Calder,  48  N.  Y.  App.  Div.  525. 


Miitako.  —  The  erection  of  a  building 
upon    another's   land    by    mistake   will 


Whon  a  City  Haa  Elected  to  Condemn  uphold  a  suit  for  use  and  occupa- 
Leased  Lands,  the  tenant  cannot  be  held  tion.  Beardsley  v.  Nashville,  64  Ark. 
thereafter  for  the  use  and  occupation  of  240. 
those  lands.  McCardell  v.  Miller,  «2  R. 
I.  96. 

S46.    S.  Georgia.  —  Lenney  v.  Fin- 
ley,  ii3  Ga.  718. 


§47.     1.  See  Beeston  v.  Yale,  75  K. 
Y.  App.  Div.  388. 

5.  Lenney  v.  Finley,  xi8  Ga.  718. 

6.  See  Macklin  v.  McNetton,  (Supm. 


Illinois.  —  Fender  v.   Rogers,   97   111.     Ct.  App.  T.)  30  Misc.  (N.  Y.)  749. 


App.  280 ;  Hill  V.  Coal  Valley  Min.  Co., 
103  111.  App.  41. 

Nebraska.  —  Janouch  v.  Pence,  (Neb. 
1903)  93  N.  W.  Rep.  217. 


§4§.  3.  Beeston  v.  \9le,  75  N.  Y. 
App.  Div.  388. 

6.  Burgess  v.  American  Mortg.  Co., 
115  Ala.  468:  Fender  v.  Rogers,  97  III. 


New    York.  —  Ryder   v.    New    York,  App.  280 ;  Hill  v.  Coal  Valley  Min.  Co., 

(Supm.  Ct.  Tr.  T.)  64  N.  Y.  Supp.  969.  '03  HI.  App.  41 ;  Adsit  v.  Kaufman,  (C 

See  also  Edmunds  v.  Missouri  Elec-  C.  A.)  121  Fed.  Rep.  355. 

trie  Light,  etc.,  Co.,  76  Mo.  App.  610;  9.  Allen  v.  Macon,  etc.,   R.  Co.,   107 

Thompson  v.  Cox,  (N.  Y.  City  Ct.  Gen.  Ga.  838 ;  Atlanta,  etc.,  R.  Co.  v.  McHan. 


T.)  20  Misc.  (N.  Y.)  43X. 

Whore  Bont  Is  Hot  Expects  \  —  Thomp- 
son V.  Cox,  (N.  Y.  City  Ct.)  20  Misc. 
N.  Y.)  4^1. 


no  Ga.  543;  Janouch  tr.  Pence,  (Nebu 
1903)  93  N.  W.  Rep.  217. 

10.  See  Webbe  v.  Weaver,  79  Dl.  App. 
657- 
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848.  On  iMUd  iMM.  —  See  note  1 1. 

849.  FwMMloA  BiwiitlBl.  —  See  note  2. 

83#.  («)  Br  ud    Agklnit    Whom    IhinUlubli  —  LqU   Owiur.  —  See 
note  4. 

839.  ToMwdea  tudsr  OontTMt  o(  Skle.  —  See  note  I. 

894.  ii)  Covenant  ^{h)  Tor  Wlwt  iblnulwbl*.  —  See  note  I. 

(•)  Tho  Mar  IblaUin  —  aa.  Gehekallv.  —  See  note  5. 

AxlgiMM  ol  BnsTflra.  —  See  notes  6,  7. 
8ff 6.  (d;  Afkiut  wiMB  Xkinulubia  —  aa.  Genbrallt.  —  See  note  I. 

A^tlut  AuipiN.  —  See  note  z. 
8ff  8.  {m)  SMluratlos  —  DMorlpUoii  of  PtonlMo.  —  See  note  6. 
839.  (h)  ?1*M  —  rioK  of  BvlaUoa.  —  See  note  4. 
80O.  (3)  Debt  —  (b)  Br    ud    A««init    whom    lUlnuiubb.  —  See 
note  3. 

bwUord'i    Bight    to  Walra    Tort.  —  6.  Bordereaux  v.  Walker,  8s  lU.  App. 

In  Sottih  Dakota.  Comp.  Laws  S.  Dak.,  86 ;  Damrea    v.    American    Light,    etc., 

B    4601,    expressly    gives    the    right    to  Co.,  91   Me.  334;  Adams  v.  Shirk,   (C. 

waive  the  tort  and  recover  ill  aMumpsit  C.   A.)    117   Fed.   Rep.   801.      See   also 

for  use  and  occupation.     ParluDioii   f.  Springer  v.   Chicago   Real   Estate   L.  & 

Shew,  IS  5.  Dak.  171.  T.  Co.,  aoi  III.  17;  Wright  v.  Hardy,  76 

84S.  11.  See    Sproul    v.    Conkting,  Miss.  524. 

<5upm.  Ct.  App.  T.)  30  Misc.  <N.  Y.)  7.  Bordereaux  v.  Walker,  85  III.  App. 

114,  ciliiig  Glover  f.  Wilson,  3  Barb.  (N.  B6  ;  Damren   v.    American    Light,   etc., 

Y.)   264  (set  out  in  the  original  note),  Co..  91  Me.  334. 

and  holding  that  where  the  tenant  failed  BA6.     1.  A  Bnbtanant  not  a  party  to 

to  show  a  subletting  from  the  lessee  in  a  a    written    lease    cannot    be   sued    for 

lease  under  seal,  an  objection  that  the  rent.    James  f.  Kurtz,  23  Pa.  Super.  Ct. 
n  should  have  been  ii 


not  available  when  made  first  in  the  ap- 
pellate court, 

M9.  8.  Thompson  v.  Cox,  (N.  Y. 
City  Ct.  Gen,  T.)  jo  Misc.  (N.  Y.)  411 ; 
Isaacs  V.  Minkofsky,  (Supm.  Ct.  App. 
T.)  w  Misc.  (N,  Y.)  347- 

SSO,  4.  Isaacs  v.  Minkofsky, 
(Supm.  Ct.  App.  T.)  39  Misc.  (N.  Y.) 
347. 

MS,  1,  Belger  v.  Sanchez,  137  Gal. 
<I4,  supporting  the  whole  text  para- 
graph generally. 

M4.  1,  InstalmentotBent.  — Where 
an  action  for  an  instalment  of  rent  re- 
sults in  canceling  the  lease  for  illegality, 
equity   will 


ThB  Administrator  of  a  lessee  cannot 
be  joined  as  a  party  defendant  with  a 
person  not  a  pariy  to  the  lease  in  a  suit 
on  the  lease  for  rent  which  became  due 
afler  the  deatii  of  the  lessee.  James  v. 
Kurtz,  z]  Pa,  Super.  Ct.  304. 

3,  McCIaren  v.  Gtizens'  Oil,  etc.,  Co., 
14  Pa.  Super,  Ct  167. 

OocnpationUaaMeMary.^The  assignee 
is  liable  for  rent,  as  a  general  rule,  al- 
though he  does  not  enter  inlo  posses- 
sion. Tate  V.  Neary,  ji  N,  Y.  App.  Div. 
78. 


838.     6.   Clearnofs    Baqnliite. —  The 
lease  to  be  sued  on,  however,  must  be 
prosecution    of     clear  in  the  description  of  the  premise* 
for   other   instalments,     leased.     Bingham  v.  Honeyman,  3a  Ore- 
Slater  f.  Schweglcr,  (N.  J.  1903}  54  Atl.     gon  139. 
R<P.  937-  Alio.     4.    Condemnation    Prooeedfnrg 

B.  Ramsey  v,  Johnson,  8  Wyo,  476.         are  a  good  defense  if  specially  pleaded. 
An  AgMt  Kay  Sue  upon  a  lease  made     but  cannot  be  proven  under  a  general 
by     himself     as     agent.      Helcher     v.     denial.     Hays  v.  Haffen,  (N.  Y.  City  Ct. 
Kreiser,  a8  N.  Y,  App.  I/iv.  jSz.  Gen,   T,)    31   Misc,   (N.   Y.)    655.     See 

The  AHffnee  of  a  Isaas  may  sue  for     also  Uhler  v.  Cowen,  iqi  Pa.  St.  443. 
rent.    Attornment  is  not  ■  prerequisite         Conntarnlatm  —  Eviction   may   be   Ml 
where  the  assignee  holds  an  assignment     up    as   a   counterclaim.     Kitchen    Bros, 
with  a  direction  by  the  landlord  to  the     Hotel  Co.  v.  Philbin,  (Neh.  190a)  gt  V. 
tenant  to  pay  to  tbe  assignee.     Barnes     W.  Sep.  487. 

V.  Horthern  Titiat  Co.,  6fi  lU.  App.  aSi.        860,     S.  Bly  v.  Bliss,  133  Mich.  195. 
106S 
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8.  Kirchgassner  v,  Rodick,  170 
Mass.  543. 

964.  8/  Whsrs  Tliers  Eu  Been  a 
ivTtnuiM  of  the  Ownership  of  Bent, 
understood  and  acted  on  by  all  parties, 
the  owner  of  one  moiety  of  the  rent  need 
not,  on  suing  the  tenant,  make  the  owner 
of  the  other  moiety  a  party  defendant. 
Woolsey  v.  Lasher,  35  N.  Y.  App.  Div. 
108. 


86S,  (6)  Actions  for  Rent  by   Tenants  in  Common  or  Joimt 
Tenants  —  Vso  and  Ooeapatloii  IiUr  8oto.  —  See  note  3. 

864.  b.  Under  Codes  —  (2)  Who  May  Maintain  —  OoMraiiy. 
—  See  note  3, 

805.  (4)  Complaint  —  (a)  CoMtnMtlon  ot  —  See  note  2. 
(h)  AUsfatlou.  —  See  note  3. 

800,  See  note  3. 

808.  2.  To  BecoTer  PoMeaaion  —  b.  Summary  Proceedings 
UNDER  Statutes  —  (j)  Generally.  —  See  note  i. 

Fvpooo.  —  See  note  2. 

(2)  In  Wliat  Cases.  —  See  note  4. 
869,  See  notes  i,  2. 

879.  (3)  Requisites  to  Maintain  —  Bolatiai  of  LudlorA  aid  Tnaat 
iMtntial. —  See  note  4. 

T.)  19  Misc.  (N.  Y.)  59;  Russo  r. 
Yuzolino,  (Supm.  Ct.  App.  T.)  19  Misc. 
(N.  Y.)  28. 

2.  Carter  v.  Ah  So.  is  Hawaii  294; 
Van  Deventer  v,  Foster,  87  N.  Y.  App. 
Div.  62.  Sec  also  Wetterer  v.  Soobi- 
rous,  (Supm.  Ct.  App.  T.)  2z  Misc.  (N. 
Y.)  739. 

Sent  Due.  —  The  proceedings  determine 
that  rent  is  due,  but  not  the  amount. 
M5.    9.  ForaDisoossionoftheCoaDts     Rosenquest  v.  Noble,  21  N.  Y.  App.  Dir. 
in  a  complaint  for  rent,  see  Burgess  v.     583. 
American  Mortg.  Co.,  115  Ala.  468. 

For  a  Bufflcient  Complaint  see  Missis- 
sinewa  Min.  Co.  v.  Andrews,  22  Ind. 
App.  523. 

8.  An  Allegation  that  the  Plsintiff  Is 
tbo  Widow  01  the  landlord  is  not  a  suffi- 
cient statement  of  ownership  to  imply 
the  relation  of  landlord  and  tenant. 
Murray  v,  Cazier,  23  Ind.  App.  604. 

Allegation  of  Renewal.  —  In  Crystal 
Ice  0,0,  V,  Morris,  160  Ind.  651,  it  was 
held  that  an  allegation  of  holding  over 
after  the  termination  of  a  lease  provid- 
ing for  a  renewal  was  not  a  sufficient 
allegation  of  such  renewal. 

860.  8.  Where  the  Asslfrnment  I^  in 
WrltlBg,  hnt  Is  Lost,  it  is  not  necessary, 
under  the  Indiana  statute  (now  Horner's 
Stat.  Ind.  1 90 1,  S  276),  to  make  the  as- 
signor a  party  defendant.  Indianapolis 
Natural  Gas  Co.  v.  Pierce,  25  Ind.  App. 
116. 

668.  1.  For  the  New  York  Stetu'e 
in  detail  see  Huser  v,  Antonius,  (Supm. 
Ct.  App.  T.)  84  N.  Y.  Supp.  580. 

In  New  York  the  landlord's  summary 
proeeedings  provided  for  by  special  stat- 
utes are  not  "actions"  in  any  sense 
whatever.  Dorschel  v.  Burkly,  (Supm. 
Ct.  App.  T.)  18  Misc.  (N.  Y.)  240.  See 
also  Decker  v.  Sexton,  (Supm.  Ct.  App. 


In  Georgia  the  double-rent  penalty  is 
an  incident.  The  main  purpose  of  the 
proceeamgs  is  to  regain  possession. 
Willis  V.  Harrell,  118  Ga.  906. 

4.  Freeborn  v.  La  Londe,  118  Mich. 
662;  Matter  of  Guaranty  BIdg.  Co.,  52 
N.  Y.  App.  Div.  140 ;  Rowan  v.  Gates,  9 
Pa.  Dist.  564. 

909.  1.  Freeborn  v.  La  Londe,  xx8 
Mich.  662.  citing  9  Encyc  of  Pl.  and 
Pr.,  p.  45. 

Constmetive  Oeeiip<ition  is  sufficient  to 
maintain  summary  dispossess  proceed- 
ings.    Carter    v.    Ah    So,     12    Hawaii 

294. 

2.  Ingalls  V.  Bissot,  25  Ind.  App.  130 ; 
State  V.  Rainey,  99  Mo.  App. '218. 

PTO,  4.  Georgia.  —  Watson  v,  Tol- 
iver,  103  Ga.  123;  Henry  v.  Perry,  no 
Ga.  630;  Griffith  V.  Collins,  116  Ga. 
420. 

Massachusetts.  —  Hinckley  v.  (juyon, 
172  Mass.  412. 

Netv  Jersey.  —  See  Mundy  v.  Warner, 
61  N.  J.  L.  395- 

Neiv  York.  —  Dorschel  r.  Burkly, 
(Supm.  Ct.  App.  T.)  18  Misc.  (N.  Y.) 
240 ;  Goodnow  v.  Pope,  (Supm.  Cl.  App. 
T.)  31  Misc.  (N.  Y.)  475;  Weinhaner 
V.  Eastern  Brewing  Co.,  (Supm.  Ot 
App.  r.)  65  N.  Y.  Supp.  354. 
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871.  See  note  2. 

879.  eruMr  BaUining  raumtta.  —  See  note  3. 

PMtMiten  nodw  AgrNmnt  ta  FonluM.  —  See  note  4. 

873.  VMMaitr  of  StMmtion  id  a«Dt.  ^  See  note  2. 
T«rm  Kut  liplM  b;  LapM  of  Urn*.  —  See  note  3. 

(4)    f+'Aii  J/ay  Maintain  —  la  e«B«nL  —  See  note  4. 

874.  A«lgnw>  Bf  Lmh  or  BcwtlM.  —  See  note  3. 
673.  Ludiord  CBttvijing  AU  intwMt.  —  See  notes  3,  4. 

876.  (5)  Against   Wham  —  Ttnuta  at  wm  w  by  taAiMN.  —  See 
note  [. 

[Jolalw  of  ?utlM.  —  See  note  3a.] 

(6)  Jurisdiction  —  JosUew'  Mkd  othsr  ONtti.  —  See  note  4. 

877.  See  note  i. 


PtnniylvaHia,  —  Rowan  v.  Gatn,  9 
Fa.  Diit.  564. 

t/nilci/  Slalei.  —  Willis  v.  Eastern 
Trnat,  etc..  Co.,  169  U.  S.  395. 

Sri.  I.  linaalEntrj.  —  The  tenant 
may  faa*e  been  in  possession  wben  Ihe 
contract  of  rental  was  made  with  ttte 
petitioner  wilbout  restricting  the  latter'* 
righta  to  summary  proceedings.  Willi* 
c.  Harrell,  118  Ga.  906. 

ST3.  3.  Compare  Loring  v.  Bart- 
Ictt,  4  App.  Cas.  (D.  C.)  I,  holding  that 
•  purchaser  at  a  mortgage  foreclosure 
sale  might  maintain  the  proceeding 
against  (he  mortgagor 


4.   Se«  Griffilh  v.  Collins, 
Carlisle  o.  Prior,  48  S.  Car. 

DM*  Kot  Ua  Amiiut  Hartgagor.  — 
Willi*  V.  Eastern  Trust,  etc.,  Co.,  169 
U.  S.  295. 

8T3.  S.  AgrBnunttoWorkoDBhaTN 
iBMMdsiit.  —  Gray  v.  Reynold*,  67  N. 
J.  L.  169. 

8.  Kellr  V.  Vamea,  S'  N-  Y.  App. 
DiT.  100 ;  Matter  of  Guaranty  Bldg.  Co., 
sa  N.  y.  App.  DiT.  140. 

4.  Tba  Ludlord'a  Agant  may  institute 
•umniaiy  proceedings  in  Neje  York. 
Caae  v.  Porterfield.  54  N.  Y.  App.  Div. 
109.  And  he  may  entitle  the  proceed- 
ing* and  isiuc  (he  precept  in  hia  own 
nt,me.  Power*  v.  De  0,  64  N.  Y.  App. 
Di».  373. 

Jslnt  Laata,  —  In  New  York,  etc., 
Telephone  Co.  *.  De  Gray,  6s  N.  J.  L. 
i;6,  where  two  owners  in  severalty 
leased  (heir  tracts  jointly  to  one  tenant, 
one  of  the  owners  wa*  oJlbwed  to  use 
itnnmary  proceedings  alone  to  recover 
hia  own  tract. 

8T4.  1.  Loring  v.  Bartlett,  4  App. 
Caa.  {D.  C.)  i;  Willis  v.  Harrell,  118 
Ga.  9ofi;  Russo  v.  Yniolino,  (Supm.  Ct. 
App.  T.)  19  Miac.  (N.  Y.)  18;  Wetterer 
V.   S«t^rou*,   (Supm.  Ct  App.  T.)   aa 


Misc.  (N.  Y.)  739;  Rowan  v.  Gates,  9 
Pa.  Diat.  564;  Capital  Brewing  Co.  v. 
l„rosbic,  aa  Waafa.  369. 

AttoraoMBt  ITuwMwatj.— Wetterer  f.. 
Soubirou*.  (.Supm.  Cl.  App,  T.)  aa 
Misc.  (H.  Y.)  739. 

ST5.  S.  Boyd  V.  Sameti,  (Diat.  Ct.) 
17  Mi*c.  (N.  Y.)  738. 


—  Davidson   f.    Hammerstein,    (Supm. 
Ct.  App.  T.)  38  Misc.  (N.  Y.)  539. 

876.  1.  Than  Is  Ko  UmlUtiM 
to  Buch  proceedinga.  Willia  v.  Harrell, 
118  Ga.  906- 

On*  Wha  Qaima  ta  Ba  tha  AUanaa 


Ga.  43Q ;     of  the  Landlord  i> 


proper  party 
iry  proceeoings  by 
the  landlord  against  the  tenanL  Grii- 
lard  V.  Roberu,  110  Ga.  41. 

4,  Michigan.  —  Grand  Rapida  Nat. 
Bank  v.Kritiec,  116  Mich.  688. 

Mistouri.  —  State  v.  Rainey,  gg  Uo. 
App.  318. 

^eti>  lerity.  —  Gray  v.  ReynoMa,  67 
N.  J.  L.  169. 

South  Carolina.  —  Carliale  v.  Prior, 
48  S.  Car.  183, 

In  FauuyWanla  the  jurisdiction  of  a 
justice  of  the  peace  is  limited  to  ■ 
demise  less  than  for  life  or  in 
fee.      McCaHhy  v.   Skyes,   7   Pa.   Dist. 

343- 


Ga(es,  0  Pa.  Dist.  564. 

Snlnjr  Ont  a  Writ  of  AttaAnant  at  the 
same  time  will  not  deprive  the  justice 
of  his  jurisdiction.  State  v.  Rainey,  99 
Mo.  App.  aiS. 

Srr.  1.  la  KlohlinA  a  juatice  of  the 
peace  haa  jurisdiction  if  no  Circuit 
Court  commissioner  reiides  in  the  same 
township.  Grand  Rapida  Nat.  Bank'  v. 
Kntier,  116  Mich.  68B. 
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877«  Mriet  OompUaaM  witb  Stotnto  IfecMiary.  —  See  note  2. 

878.  (7)  Affidavit —  (a)  Vooestitj  For.  —  See  note  v 

879.  (b)  BaqoiiitM —  OtnaraUy.  —  See  note  I. 

880.  See  note  i. 

AlUp^tion  of  lUlatioa  of  Landlord  aad  Toiuait.  —  See  notes  2,  3. 

881.  See  notes  2,  3,  4. 

AUo^tioa  of  Wrongftil  BoUiaor.  —  See  note  5. 


S77*  S.  Wands  v.  Robarge,  (Cotmty 
Ct)  24  Misc.  (N.  Y.)  27z\  Matter  of 
Stuyvesant  Real  Estate  Co.,  (Supm.  Ct. 
App.  T.)  40  Misc.  (N.  Y.)  205;  Rowan 
tr.  Gates,  9  Pa.  Dist.  564- 

87S*  8.  Griffin  v.  Barton,  (County 
Ct.)  33  Misc.  (N.-Y.)  228;  Wands  v. 
Robarge,  (County  Ct.)  24  Misc.  (N.  Y.) 
273 ;  Natkins  v.  Wetterer,  76  N.  Y.  App. 
Div.  93* 

AAdaTit  by  AgOBt.  —  Johnson  v. 
Thrower,  117  Ga.  1007. 

Notwithstanding  the  petition  must  be 
verified  "in  like  manner  as  a  verified 
complaint  in  an  action  brought  in  the 
Supreme  Court,"  the  agent  instead  of 
an  officer  of  a  domestic  corporation  may 
verify.  Matter  of  Stuyvesant  Real  Es- 
tate Co.,  (Supm.  Ct.  App.  T.)  40  Misc. 
(N.  Y.)  205. 

iBCTMnng  Amount  Claimed.  —  Subse- 
quently accruing  rent  cannot  be  tacked 
on  to  what  was  claimed  at  the  com- 
mencement of  the  proceedings,  because 
the  tenant  cannot  be  deprived  of  his 
right  to  stop  the  proceedings  by  pay- 
ment of  the  sum  claimed.  McCarthy  v, 
Sykes,  7  Pa.  Dist.  243. 

S79.  1.  Mundy  v.  Warner,  61  N.  J. 
L.  395 ;  Kazis  v.  Loft,  ( Supm.  Ct.  App. 
Div.)  80  N.  Y.  Supp.  1015;  Cram  v. 
Dietrich,  (Supm.  Ct.  App.  T.)  38  Misc. 
(N.  Y.)  790. 

Taots  Showing  Clearly  the  If  ature  of  the 
Petitioner's  Interest  in  the  premises 
leased  must  be  set  out.  Cram  v.  Die- 
trich, (Supm.  Ct.  App.  T.)  38  Misc.  (N. 
Y.)  790. 

In  Pennsvlvania  the  affidavit  must  al- 
lege that  the  landlord  "was  peaceably 
and  quietly  in  possession "  before  the 
lease  was  made.  Rowan  v.  Gates,  9  Pa. 
Dist  5^4' 

An  AiBdavit  by  an  Aerent  must  state 
that  the  agent  is  authorized  to  make  it. 
Bennett  v.  Budweiser  Brewing  Co., 
(Supm.  Ct.  App.  T.)  27  Misc.  (N.  Y.) 
805. 

Defwts  in  Aftdavit  must  be  objected 
to  in  the  justice's  court  or  they  will  be 
waived.    Linam  v,  Jones,  134  Ala.  570. 


8§0.     1.   Mundy  v.  Warner,  61  N.  J. 

L*  395 ;  Gray  v.  Reynolds,  67  N.  J.  L. 
169  {following  Fowler  v.  Roe,  25  N.  J. 
L*  S49f  stated  in  the  original  note) ; 
Dreyfus  v.  Carroll,  (Supm.  Ct.  App. 
T.)  28  Misc.  (N.  Y.)  2Z2. 

2.  Carter  v.  Ah  So,  12  Hawaii  294, 
citing  12  Encyc.  op  Pl.  and  Pr.  880. 

8.  Drey  fuss  v.  Carroll,  (Supm.  Ct. 
App.  T.)  28  Misc.  (N.  Y.)  222. 

Sufficient  Statement  of  Tenancy.  —  See 
Griffin  V,  Barton,  (County  Ct.)  22  Misc. 
(N.  Y.)  228;  Rowland  v.  Dillingham, 
83  N.  Y.  App.  Div.  156. 

Ininffloient  Statement  of  Tenaaey.  — 
In  Gray  v,  Reynolds,  67  N.  J.  L.  169, 
it  was  held  that  the  relation  was  not 
sufficiently  alleged  by  a  statement  that 
"  the  period  for  which  said  premises 
were  let  and  rented  to  said  Gray  as 
subsequently  agreed  upon  and  under- 
stood between  said  Ethel  Covas  and 
said  Gray  expired  on  the  ist  day  of 
April,  1900." 

So  a  petition  by  B.  alleging  that  he  is 
"  the  agent  of  H.  C.  and  A.  C,  land- 
lord of  the  following  premises,"  does 
not  sufficiently  allege  the  tenancy. 
Cohen  v.  Brossevitch,  (Supm.  Ct.  App. 
T.)  33  Misc.  (N.  Y.)  600. 

§§1.  2.  Qeary  v.  Waldron,  (N.  J. 
1903)  54  Atl.  Rep.  565.  See  also  Loft 
V.  Kaziz,  (Supm.  Ct.  App.  T.)  84  N.  Y. 
Supp.  228. 

The  Word  "Landlord'*  is  not  equiv- 
alent to  "owner."  Engel-Heller  Co.  r. 
Henry  Elias  Brewing  Co.,  (Supm.  Ct 
App.  T.)  ^7  Misc.  (N.  Y.)  480. 

8.   Rowan  v.  Gates,  9  Pa.  Dist.  564. 

Attorrment  by  the  tenant  to  the  plain- 
tiff is  all  that  need  be  alleged.  State  v. 
Rainey,  99  Mo.  App.  218. 

"  Is  the  Lessee  and  Landlord  "  has  been 
held  to  be  a  sufficient  allegation,  "les- 
see "  being  rejected  as  an  obvious  error. 
Fox  V,  Held,  (Supm.  Ct.  App.  T.)  24 
Misc.  (N.  Y.)  184. 

4.  Compare  Rowan  v.  Gates,  9  Pa.  Diat 
564. 

5.  Wands  tr.  Robarge,  (Gmoty  Ct) 
24  Misc.  (N.  Y.)  273. 
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887,  See  note  2. 

888.  (9)  Answer  of  Tenant  —  (e)  Xmumt  of  lUUaf  —  By  iMtttt 
nd  y«riAtd  Aatvvr.  —  See  notes  2,  3,  4. 

88fl.  Thii  Sraial  AmU  B«  Bzprin  aad  PMltiTo.  —  See  note  I. 
Oouiur-afidaTit  —  Armt  of  FrooMdiag.  —  See  note  2. 

80S.  (10)     Trial  —  (e)    Kfttttr    of    Osfouo  —  CooAtotolalm.  —  See 
note  4. 

894,  [In  Washington  it  has  been  held  that  the  tenant  cannot 
set  up  equitable  defenses,  set-offs,  or  counterclaims.^] 

80«S«  (w)  Final  Order — [ConeiiulTonoii.   -See  note  5^.] 

807«  (12)   Warrant  to  Dispossess — (b)  Ooatoato.  —  See  note  2. 

898.  (0)  SffMtofWanut.  —  See  note  I. 

8IHI.  (14)  Certiorari  —  Sztont  of  Bortow.  —  See  note  4. 

900.  (15)  Injunction.  —  See  notes  1,  2,  3. 


SS7.  S.DifiotiToBotiini.  —  "  Served 
by  delivering  a  true  copy  on  the  prem- 
ises in  the  presence  of  Malinda  Nash, 
an  adult  neighbor,"  is  an  insufficient  re- 
turn. McCarthy  v.  Sykes,  7  Pa.  Dist. 
a43. 

9S8*  %.  Weber  v.  Rogers,  (Supm. 
C^  Spec.  T.)  41  Misc.  (N.  Y.)  66a. 

An  Xatiro  Stranger  to  the  proceedings 
cannot  answer.  Heuser  v.  Antonius, 
(Supm.  Ct.  App.  T.)  84  N.  \.  Supp. 
580. 


39  Misc.  (N.  Y.)  784;  Weber  v,  Rogers. 
(Supm.  Ct.  Spec.  T.)  41  Misc.  (N.  Y.) 
662.  See  also  Boyd  v,  Sametz,  (Dist 
Ct.)  17  Misc.  (N.  Y.)  728. 

Sviotion  may  be  set  up  as  a  defense. 
Hall  V,  Irwin,  (Supm.  Ct.  App.  T.)  38 
Misc.  (N.  Y.)  123. 

§94.  %i.  Carmack  v.  Drum,  27 
Wash.  385. 

S96.  ha.  The  final  order  is  conclu- 
sive as  to  the  existence  and  validity  of 
the  lease,  the  occupation  by  the  tenant. 


8.  Answor  IJailtod  to  Denials. — The    and  the  fact  that  some  rent  is  due  and 
question  of  res  judicata  must  now  be     unpaid.     It  is  not  conclusive  as  to  the 


raised  by  answer,  and  not  by  motion  to 
dismiss.  Fritztuskie  v.  Waurowski,  83 
N.  Y.  App.  Div.  150. 

4.  Wands  v.  Robarge,  (County  Ct.)  24 
Misc.  (N.  Y.)  273. 

Ctonnter-aAdavit  Inraffldent. —  Fritzt 
tuskie  V.  Wauroski,  83  N.  Y.  App.  EHv. 
150. 

S89.  1.  Denials  in  Gross  which  are 
bad  may  be  amended  by  leave  of  court. 
Van  Deventer  v,  Foster,  87  N.  Y.  App. 
Div.  62. 

Sotting  vp  an  Agrooment  to  Lease  is 
not  an  assertion  of  the  right  to  posses- 
sion, and  hence  is  a  bad  denial.  Salo- 
mon V.  Wcisberg,  (Supm.  Ct.  App.  T.) 
29  Misc.  (N.  Y.)  650. 

8.  Johnson  v.  Thrower,  117  Ga.  1007. 

993.  4.  Carmack  v.  Drum,  27  Wash. 
385,  citing  12  Encyc.  of  Pl.  and  Pr. 
893 ;  Wetterer  v,  Soubtrous,  (Supm.  Ct. 
App.  T.)  22  Misc.  (N.  Y.)  739;  Matter 
of  McCormick,  (Albany  City  Ct.)  30 
Misc.  (N.  Y.)  285 ;  Sage  v.  Crosby, 
(Supm.  Ct.  App.  T.)  33  Misc.  (N.  Y.) 
1x7;  Flegenheimer  v,  Dreyer,  72  N.  Y. 
App.  Div.  589 ;  Natkins  v.  Wetterer.  76 
N.  Y.  App.  Div.  93;  Jefferson  Real  Es- 
tate Co.  V.  Hiller,  (Supm.  Ct.  App.  T.) 


amount  of  rent  due  though  alleged  in 
the  petition.  Hence  an  error  in  the 
finding  as  to  the  amount  due  does  not 
affect  the  validity  of  the  order,  and  is 
not  available  on  appeal  where  the  ten- 
ant has  made  no  offer  to  pay  and  has 
given  no  undertaking.  Stelle  v.  Creamer, 
69  N.  Y.  App.  Div.  296. 

997«  %.  Indortsment  of  Sent  in  Amor. 
—  McOrthy    v.    Sykes,    7     Pa-    Dist 

243. 

S99.  1.  Jacob  v.  Thompson,  73  N. 
Y.  App.  Div.  224;  Michaels  v.  Fishel, 
169  N.  Y.  381.  But  see  Vernon  v. 
Brown,  40  N.  Y.  App.  Div.  204. 

Booovery  of  Compoisation  Between  Do- 
fkolt  end  Diopoeeeoiion.  —  Rubicnm  tr. 
Williams,  i  Ashm.  (Pa.)  230.  But  see 
Riglander  v,  Nile  Tobacco  Works, 
(Supm.  Ct  App.  T.)   21  Misc.  (N.  Y.) 

339. 

899.  4.  In  Vow  Jeroey  only  the  ju- 
risdiction of  the  justice  can  be  ques- 
tioned by  certiorari.  Gray  v.  Reynolds, 
67  N.  J.  L.  169. 

900.  1.  Slack  V.  Koon,  (Ky.  1897) 
39  S.  W.  Rep.  26.  See  also  Denny  v. 
Fronheiser,  207  Pa.  St.  174,  holding  that 
an  injunction  will  not  lie  where  there 
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1NN>.  (16)  ^//ca/  — Whwliw.  — See  note4. 

001.  BMiultr.  —  See  note  i. 

999.  n.  Tevaxt'i  Aotiovs — 4  Corenaat  for  ftolet  BnjofnM&t 
—  See  note  3. 

9*3.  m   ZiUIOLOED'B  LlEKfl  FOB  filVT  AlTD  ASVUTCBI  —  1.   In 
Ocueral  —  Btriot  CtmitrBoUon.  —  See  note  6, 

904,  UiD  fn  Bnt  knd  AdnnoM  EnlOrMd  Totrthv.  —  See  note  l^ 

8.  Enforoemeut  by  Attuhment  —  a.  In  General.  —  See 
note  7. 

906.  BxoiniiT*  Bnudr.  —  See  note  1 , 

tt07.  Ooutniotimi  of  lUtmtM.  —  See  note  4. 

»0*.  c.  When  Attachment  Lies  —  wttMu  comtnii.  —  See 
note  I. 

i*  only   4n   iDtealional   brudi   of  con-     1894  (p.  8^3)  do  not  make  a  bond  oecei- 
tract.  sary  merely  to  appeal.     Carlisle  v.  Prior, 

P*ii<Imio7  of  »  ■nit  for  ft  S«nt  Aeooaot-    48  S.  Car.  i~ 


inf  ia  not  ground  for  an  order  ri 
ing   aommary   proceedings.     Natkina 
Wetterer,  76  N.  Y.  App.  Div.  93. 


901.  1.  Amter  v.  Wooda  Invest. 
Co.,  10  Colo.  App.  S41 ;  Carlisle  V.  Prior, 
48  S.  Car.  i8j.     See  also  Rosenquesl  v. 


T«v»nj   preventing  the  filing  of  the     Noble,  at  N.  Y.  App.  Div.  583. 


before    putting 
counter  affidavit  is  not  ground  for  an  in- 
junction.    Brown   v.   Watson,    115    Ga. 
Ssa.     See  also  Johnson  v.  Thrower.  117 


In  CklUamJB  the  trial  judge 
direct  that  the  appeal  shall  stay  the  exe- 
cution of  the  warrant.  Bateman  v.  Su- 
perior Ct.,  139  Cfll.  140. 

903.     3.   Herpolsheimer     v.     Funke, 

To   Pre-     (Neb.  igoi)  «  N.  W.  Rep.  688;  Shaft 

V.  Carey,   107  Wis.  373;  Kitchen   Broa. 


Whan   IqinnvtloA  Propar 
vtnt    Injuttice.  —  See    Kaiis    v.    Loft, 

(Supm.  Cl.  App.  Div.)  ia  N.  Y.   Supp.     Hotel  Co.  v.  Philbin.  (Neb.  190J)  96 
""■'"""  "      ""  W.  Rep.  487. 

903.     e.   Ward  v.  Walker, 


lis;  Smith  v.  Wynn,  iii  Ga.  884. 

VOO.      2,  £jVc(mfii(.  —  Any    grounds 

upon    which    an    injunction    would    be  611. 

granted  to  stay  final  judgment  in  eject-  MM. 

ment  will  suffice  also  in  summary  pro-  Ark.  36; 

ceedings.    These  grounds  must  be  mat-  7.   Berry  v.  Berry,  8  Kao.  App.  $84 

ters  which  cannot  be  set  up  as  a  defense  State    v.    Rainey,    99    Mo.    App. 

in   such  proceedings.     Potter  v.   Potter,  Greeley  v.  Greeley,  12  Okla.  659- 


.  Hunter    v.     Matthews,    67 


8; 


J14;  Natkina   v.    Wetterer,    76    N. 
App.  Div.  93. 

The    Serioitt    lUntii    of    the    TenanI 
■nay    be     ground     for    an     injunction. 


Weber  v.  Rogers,   (Supm.  Cl.  Spec.  T.)     98. 
41  Miac.  (N.  Y.)  66a.  " 

Tender,  —  Equity   will  enjoin  further 
proceeding*  where  the  tenant  has  ten- 
dered the  full  amount  of  rent  and  costs 
and  the  landlord  in  bad  faith  refuses  to     App. 
receive  it      Asbyel  v.   Haines,   (Snpm.     6s9- 
Ct  Spec.  T.)  j8  Misc.  (N.  Y.).  578. 


ceedings  where  the  amount  of  rent  doe 
is  less  than  one  hundred  dollars. 
Southern  R.  Co.  v.  Sarratt,  $8  S.  Car. 


TheFroMdureis  similar  to  that  tit  or- 

naty  cases  of  attachment  except  that 

)  bond  i»  required.     Smeaton  *.  Cole, 

Iowa  366 ;  State  v.  Rainey,  99  Mo. 

iS;  Greeley  v.  Greeley,   tx  Okla. 


•06.     1.  Berry    e.    Befiy,    8    KalL 
B.  kazia   v.    Loft,    (Supm.    Cl.    App.     App.  $84- 
Div.)  Bo  N.  y.  Supp.  1015.  00*.    4.  Compare    Nicrosi    v.    Roa- 

4.  Harvey  v.  Clark,  8t  I^iss.  t6G.  wald,  113  Ala.  S9I. 

Bond. —  In    Colorado   a   bond    is   re-        OOD.     1.  Alabama.! — Nlcroai  v.  Roa- 
quired  to  perfect  the  appeal.     Amter  v.     wald,  113  Ala.  593. 
Wood*  Invest.  Co.,  10  Colo.  App.  541.  Kliionri. —  Abington  r.  Steinbc^,  06 

But   in   South   Carolina   the   laws  of     Mo.  App.  639. 
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019.  Afur  B«iit  Ii  Du,  —  See  note  2. 

Bdtort  B«iit  Ii  Dm.  —  See  notes  3,  4. 
01  \.  Btmoral  of  Goods.  —  See  notes  I,  2,  3. 
01 3«  Iiguotion  u  AltornatiTO  Bomody.  —  See  note  I. 

01 3,  f.    Proceedings   to    Procure   Attachment 

Affidavit  —  (»)  In  Genoral.  —  See  note  3. 

014,  See  note  i. 

(b)  Vooonary  ATtrmontf.  —  See  notes  3,  4,  5. 

015,  See  notes  i»  2,  3. 
010«  See  note  3. 

917.  (e)  UnaoooMftry  ATormtnti.  —  See  note  5. 
(e)  AflMndmont  of  AAdavit.  —  See  note  8. 


-(0 


•10.  S.  In  Kentooky  the  landlord 
may  attach  for  rent  due  if  he  has  reason- 
able ground  of  belief  that  his  rent  is  in 
danger.  Porter  v.  Sparks,  (Ky.  1897) 
43  S.  W.  Rep.  220. 

In  Missouri.  —  Compare  Ranney  v, 
Thomas,  94  Mo.  App.  315,  holding  that 
a  demand  is  a  condition  precedent  where 
the  attachment  is  sought  under  the  sixth 
clause   of   the   statute,    Rev.   Stat.    Mo. 

(1899).  fi  4»a3. 

8,  Brody  v,  Cohen,  106  Iowa  309; 
Smeaton  r.  Cole,  120  Iowa  368,  the  latter 
case  holding,  however,  that  the  word 
*'  due  "  has  reference  to  the  maturity  of 
the  claim  rather  than  to  the  balance  of 
indebtedness  between  the  parties,  and 
that  the  existence  of  a  counterclaim  ex- 
ceeding the  rent  in  amount  will  not  pre- 
vent attachment. 

4,  Mistooi*!.  —  Raney  r.  Thomas,  94 
Mo.  App.  315;  McDermott  v.  Dwyer,  91 
Mo.  App.  185.  Threats,  however,  are 
not  sufficient  grounds.  Ford  v.  Wycoff, 
fi  Mo.  App.  144. 

011.  1.  Brown  v.  Cairns,  63  Kan. 
584. 

Soasonahlo  Cfronndf  for  thinking  that 
the  tenant  intends  to  remove  his  prop- 
erty are  sufficient  to  warrant  attach- 
ment. Kassel  v.  Snead,  (Ky.  1899)  Sa 
S.  W.  Rep.  1058. 

5.  O'Bryan  v,  Shipp,  (Ky.  1899)  53 
S.  W.  Rep.  1034- 

8.  Ford  V.  Wycoff,  73  Mo.  App.  144- 

•13.  1.  Insolvoney  of  tho  Tenant  is 
not  necessary.  The  mere  fact  that  the 
rent  is  not  yet  due,  showing  that  there 
is  no  legal  remedy  then  available  to  the 
landlord,  is  sufficient.  Wallin  v.  Mur- 
phy, ti7  Iowa  640. 

913,  8.  See  Barnes  v.  Bamberg,  55 
S.  Car.  499- 

Bofors  Whom  Made  —  In  Missouri  the 
afiidavit  must  be  made  before  a  justice 


of  the  peace  or  the  clerk  of  a  court  of 
record  having  jurisdiction  over  ordinary 
actions  of  attachment.  But  the  justice 
may  attach  his  jurat  as  a  notary  public 
without  harm  to  the  proceedings.  Mc- 
Dermott v.  Dwyer,  91  Mo.  App.  185. 

The  Gteneral  Attachment  Pxnotioe  must 
be  conformed  to  in  the  affidavit.  South- 
ern R.  Co.  V,  Sarratt,  58  S.  Car.  98. 

914.  1.  Greeley  v.  Greeley,  la 
Okla.  659. 

Summary  Statement  of  laantinl  Avsr- 
ments  —  Iowa,  —  See  Smeaton  v.  Cole, 
120  Iowa  368. 

3.  Ragsdale  v,  Kinney,  119  Ala.  454. 

4.  Greeley  v,  Greeley,  12  Okla.  659. 

5.  As  Koarly  as  Praetieahle  is  sufficient 
Smeaton  v.  Cole,  120  Iowa  368. 

Lnmp  8am.  —  The  affidavit  may  state 
the  anlount  claimed  for  rent  and  ad- 
vances in  a  lump  sum.  Ragsdale  v. 
Kinney,  119  Ala.  454. 

915.  1.  For  a  Sofleient  AAdaTit 
see  Ragsdale  v.  Kinney,  119  Ala.  454. 

2.  See  Greeley  v,  Greeley,  12  Okla.  659. 

8.  Sam  Bae. —  The  affidavit  need  not 
allege  a  demand  upon  the  tenant  or  his 
refusal  to  pay  where  it  is  alleged  that 
a  certain  sum  "is  due."  Ragsdale  9. 
Kinney,  119  Ala.  454. 

916.  8.  See  Ford  r.  Wycoff.  73  Mo, 
App.  X44,  wherein  the  allegation  was 
held  to  be  sufficient. 

917*  5.  Artieloo  Porehniod  by  Tenant. 
—  The  affidavit  need  not  set  out  the 
particular  articles  purchased  by  the 
tenant  with  the  advances  made  by  the 
landlord.  Ragsdale  v.  Kinney,  119  Ala. 
454. 

Separate  Gonnts  for  rent  and  advances 
are  not  necessary.  Ragsdale  v.  Kinney, 
119  Ala.  4S4. 

8.  For  a  DIaonssion  of  the  rigrht  to 
amend,  see  Blankenship  v,  Blackwell, 
124  Ala.  3SS* 
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917.  (2)  Bond.  - 

918.  ^.    ISSUANC 

9aO.  A.    FORTHCl 

i,  QUASHIN 

MENT.  —  See  notes  ^ 
933.  j.  Parties 

934.  /.   JUDGMEII 

note  4. 

935.  8.  Enforcemi 
note  3. 

93ft.  EzoloiiTenMi  <  I 
[And  the  s; 
Against  Bona    ' 

997.  In  Xissiiiippi. 

9;iO.  In  Oeorgia.  —  \ 

9S1.  5.  Eniorcem 

An  Attaehment  Against  I 
tat;  of  the  tenant  can  be   ! 
even  on  appeal  so  as  to 
crop.    Sloan  v.  Hudson, 

The  Amount  Due  stated 
may  be  increased.    Rags    1 
119  Ala.  454. 

917.    10.  Greeley  r.  G    1 
659.     See  also   Barnes  1 
S.  Car.  499. 

9l«*.  5.  Greeley  v.  C 
659,  holding  that  crops 
the  leased  land  are  not      I 

Pirm  Proporty. —  In  /<     1 
held  that  a  writ  cannc 
individual  property  for 
firm  as  tenant.     Ward 
Iowa  611. 

94.0«    8.  Weber  v,  \     1 
(Del.)  359.     See  also  I     1 
V.  Sarratt,  58  S.  Car. 
a  third  person  executi: 
may    bring   an    action 
property. 

S.   In   South  Carolim 
wishes  to  contest  the 
claimed,   he   must,   wil 
after  sale  under  an  a 
on  the  sheriff  a  notice 
the  amount  claimed  if 
upon  which  an  issue  a       1 
the  next  term ;  and  wh       1 
prevented  by  giving  a  1       1 
such  notice  and  affida* 
within  thirty  days  of 
bond.    Barnes  v.  Ban 

499. 

4.  See   Weber   v,   ^ 

(Del.)  359. 

5.  (ireclay  v,  OtttXt: 
kSUK  Judgment  it  is 


LAND  PATENTS. 


9S6«  I  COLLATB&AL  Attack  — 1.  Patents  Ibrely  ToidaUi.— 
See  note  i. 
•S7.  See  note  i. 

2.  Void  Patmta  —  See  note  3. 
M8.  IL  AoTiov  TO  Cavcsl  — 1.  In  OeneraL  — See  note  i. 
•SH.  2.  Who  Kay  Bring  Suit  —  a.  Government.  —  See  notes 

1MMI.  i.  State.  —  See  note  i. 

c.  Individuals.  —  See  note  2. 
•49.  8.  Kanner    of   Instituting    Prooeedings — Astlon  ^  Titnu 
Iidividml.  —  See  note  2. 

cancel  a  iMtent,  every  peraon  having  an 
interest  in  the  land  inclnded  in  the 
fxatent  is  an  indispensable  party." 
Lynch  v.  U.  S.,  13  Olda.  142. 

939.  8.  U.  S.  V.  Chicago,  etc.,  R. 
Co.p  116  Fed.  Rep.  969,  54  C  C.  A.  S45- 

4.  Lynch  v.  U.  S.,  13  Oida.  142,  sup- 
porting the  text  paragraph  generally 
and  holding  that  "  if  the  United  States 
has  not  been  injured,  and  will  not  be 
benefited  by  the  rescission  of  the  con- 
tract and  cancellation  of  the  patent,  the 
court  will  not  grant  any  relief ;  "  U.  S. 
V.  Oregon,  etc,  R.  Co.,  loi  Fed.  Rep. 
316,  aMrmed  109  Fed.  Rep.  514,  48  C. 
C.  A.  510. 

ProMcutioB  by  Partias  in  InUrsst  in 
Hams  of  United  States.  —  Where  the  pro- 
ceeding is  purely  between  private  par- 
ties, the  court  may  consider  the  equities 
between  them.  U.  S.  v.  Chicago,  etc, 
R.  Co.,  116  Fed.  Rep.  969,  54  C  C  A. 

545- 

940.  1.   Sute  V,  Bland,  1x3  N.Car. 

739* 

2.  Duluth,  etc,  R.  Co.  v.  Roy,  173 
U.  S.  587;  Peabody  Gold  Min.  Co.  v. 
Gold  Hill  Min.  Co.,  106  Fed.  Rep.  241. 

A  Trespasser  may  not  attack  the  pat- 
ent. Yarbrough  v.  De  Martin,  aS  Tex. 
Civ.  App.  276. 

949.  9.  In  ir«rth  GirollBa  where  an 
individual  is  the  real  party  in  interest 
the  action  should  be  broof^t  by  him 
in  his  name,  and  not  by  the  state.  Slate 
r;.  Bland,  123  N.  Car.  739. 


__J,  1,  Calif omia.  —  Miller  v. 
Gransky,  (Cal.  1901)  66  Pac  Rep.  858; 
Paterson  v.  Ogden,  141  Cal.  43;  Har- 
dngton  V.  Goldsmith,  136  Cal.  1^8; 
Standard  Quicksilver  Co.  v.  Habishaw, 

13J  Cal.  X15. 

Kentucky.^ Mien  v.  Pulliam,  (Ky. 
190J)  66  S.  W.  Rep.  7^2;  American 
Assoc.  V.  Innis,  109  Ky.  595. 

Montana.  —  Horsky  v.  Moran,  21 
Mont.  345. 

South  Dakota.  —  Board  of  Education 
V.  Mansfield,  (S.  Dak.  1903)  95  N.  W. 
Rep.  a86. 

Tennessee,  —  Earnest  v.  Little  River 
Land,  etc.,  Co.,  109  Tenn.  437. 

Texas,  —  Heil  v.  Martin,  (Tex.  Civ. 
App.  X902)  70  S.  W.  Rep.  430. 

Wisconsin.  —  Mendota  Club  v,  Ander- 
son, 1 01  Wis.  479- 

United  States.  —  King  v.  McAndrews, 
III  Fed.  Rep.  860,  50  C.  C.  A.  39. 

937.  1.  Board  of  Education  v. 
Mansfiekl,  (S.  Dak.  1903)  95  N.  W. 
Rep.  386 ;  King  v.  McAndrews,  1 11  Fed. 
Rep.  860,  50  C.  C.  A.  39. 

S.  Ledbetter  v.  Borland,  138  Ala. 
418;  American  Assoc,  v,  Innis,  109  Ky. 
595 ;  Earnest  v.  Little  River  Land,  etc., 
Co.,  109  Tenn.  437:  Northern  Pac.  R. 
Co.  V,  Miller,  so  Wash.  3X ;  King  v, 
McAndrews,  11  x   Fed.  Rep.  860,  50  C. 

C.  A.  39. 

9M*  1.  In  Smrlnid.  — Calhoun  v, 
Cawley,  104  Ga.  335. 

f^ftifs.  *-  **  In  a   suit  in  equity  to 


1073 


049.  4.  ATermeati  of  Bill  or  Complaint.  —  See  note  3. 

6.  Betoni  of  Pntehftw  Xoney.  —  See  note  5. 
043.  6.  Sefenae  of  Innocent  Forohaser,  —  See  note  3. 

in.  Caveats  —  1.  In  GteneraL  —  See  notes  4,  6. 
944.  2.  Piooediire  —  EOaet  of  Jndgmmt.  —  See  note  9. 
94 A.  3.  Xq,Qit7  Juriadiotion.  —  See  note  1. 

V<I3.     3.    See    Lynch   v.    U.    S.,    13  in   question  at   to   coiutituta  notice   to 

Okla.  T41,  botdiog  that  a  petition  by  the  the  land  commissioner  of  the  particulsT 

United  Slates  under  the  Oklahoma  fTtiC-  tract  to  b«  affected  by  the  caveat,  and 

tiue  must  contain  all  the  material  aveT-  to  enable  him  ID  consequence  of  soch 

inents  necessary  to  constitute  a  good  bill  notice    to    withhold    a    patent    which 

in  equity  under  the  chancery  practice.  would   otherwise   be   granted.     Jay   v. 

n«  Bill  of  a  Prlvats  Party  must  show  Van  Bibber,  94  Md.  688. 

that  the  complainant  is  or  was  entitled  944.    S.  la  KaryUBd  the  land  com- 

lo  the  patent.     Peabody  Gold  Min.  Co.  ntissioner   pronounces   no   judgment  or 

V.  Gold   Hill   Min.  Co.,   id6  Fed.   Rep.  determination    except    in   controversies 

341.     See  eiso  Duluth,  etc.,  K.   Co.  v.  brought  before  him  by  caveat,  and  then 

Koy,  173  U-  S-  587.  his   decree   either   sustains    the   caveat 

i.   Lynch  v.  U.  S.,  13  Okla.  141.  and  refuses  to  certify  the  patent  to  the 

•43.    S.   Lynch  i>.   U.   S.,   ij   Okla.  governor   or  overrules   the   < 


143;  State  V.  Hughes,  (Tex.  1904)  I 
S.  W.  Rep.  5^4- 

4.  Jay  V.  Van   Bibber,   94  Md.  688; 
In  re  Drewery,  130  N.  Car.  J4Z. 

C.  Inffidney   of   Caveat.  —  Whatever     ona. 
form  the  caveat  may  take,  it  must  so         94 
r  identify  the  tract  of   land     688. 
''Supp.  PI.  &  Pr.— 68  1078 


certifies  the  patent  a*  proper.  In  an 
undisputed  case  the  commissioner  acts 
ministerially  and  in  a  disputed  case 
judicially.    Jay  v.  Van  Bibber,  94  Md. 


1.   Jay  e.  Van  Bibber,  94  Md. 


/ 
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948.  IL  JirxisDioTiov  —  Tzbbitobial    Bavnxmnrr  —  S. 

Property  Stolen  in  One  Connty  and  Conveyed  into  Another.  —  See 
note  J. 

OSO.  8.  Property  Stolen  in  Foreign  Country  or  tUfter  Matt.  —  See. 
notes  I,  3* 

O01.  sutntorj  BoMdj.  —  See  note  i. 

4.  Jnrifldiction  of  Local  Conrts.  —  See  note  2. 

•59.  m.  IvniCTXsvT,  Ihvobmatioh,  ob  CoxPLAnrr  —  2.  Bnle 
of  Certainty  in  Charging  Offense  —  a.  Generally.  —  See  note  3. 
d.  Immaterial  Inaccuracy,  Informality,  or  Imper- 
fection. —  See  notes  4,  6. 

•93.  c.  Statutory  Offense  —  Language  of  Statute.  — 

See  notes  i,  2. 
954.  3.  Partienlar   Allegationa   and   ATormenta — a.  Taking 

AND  Carrying  Away  —  Aiporuttoa.  —  See  note  3. 

948.    a.  Bryant  v.  State,   116  Ala.    does  not  render  the  whole  indictment  de- 


445 ;  Green  v.  State,  114  Ga.  91S. 

Laroany  by  Falaa  Sepesantatlonf .  — 
Where  false  representations  were  made 
in  one  county,  but  the  crime  was  con- 
summated in  another,  an  indictment  for 
larceny  may  be  found  in  the  former 
county.  People  v.  Wicks,  11  N.  Y. 
App.  Div.  539* 

MO.  1.  State  v.  Buchanan,  130  N. 
Car.  660. 

8.  State  V.  Bouton,  j6  Ner.  34  >  Bar- 
clay V,  U.  S.,  I  Okla.  503. 

Ml.    1.   People  V,  Black,    121  Cal. 

73. 

8.  State  V.  Crosby,  51  S.  Car.  247. 

999.    8.  People  v.  Bums,   121   Cal. 
Sa9;  State  v.  Clements,  83  Minn.  448. 
4.  Young  V.  People,  193  111.  236,  rtf- 


fective. 

SorplttMae.  —  Where  the  name  of  the 
accused  was  written  by  mistake  instead 
of  the  name  of  the  owner  of  the  prop- 
erty in  a  part  of  the  indictment  where 
the  name  of  the  owner  was  unnecessary 
and  might  have  been  rejected  as  sur- 
plusage, it  was  held  that  the  indictment 
was  not  vitiated  thereby.  Bolton  v. 
State,  41  Tex.  Crim.  64a. 

M3.  1.  Sute  V.  Stelly,  48  La.  Ann. 
1478. 

«  And  "  for  "  0r.»'  —  Where  a  statute 
provides  several  ways  in  which  a  larceny 
may  be  committed,  and  the  information 
charges  all  the  forbidden  things  by  em- 
ploying the  word  "  and  "  where  the  stat- 
ute uses  "or,"  the  information  is  good 


ing    I  a    Encyc.    of   Pl.   and    Pr.   952.    if  there  is  proof  that  the  defendant  com- 


However,  an  indictment  in  the  common- 
law  form  is  still  good.  People  v.  Mil- 
ler, 169  N.  Y.  339.    See  generally  In- 

DXCTMBNTS,  INFORMATIONS,  AND  COM- 
FLAINTS,   vol.    10,  p.   488. 

6.  State  V,  Hellekson,  13  S.  Dak.  242. 

Ytrbal  and  Oram*natioal  Inaocnracies 
and  Misnomers.  —  State  v,  Spencer,  2 
Penn.  (Del.)  235,  holding  that  the  omis- 
sion of  the  words  "  value  of  "  in  an  in- 
dictment for  the  larceny  of  a  mileage 
book  "  of  the  five  dollars  lawful  money  " 


mitted  the  offense  in  any  of  the  ways 
specified.    Rowe  v.  People,  26  Cok>.  542. 

8.  Omission  of  the  Word  *  PrlTately," 
in  the  indictment,  does  not  render  it 
bad,  under  3  Code  Ga.  (1895),  i  178. 
Kimbrough  v.  State,  10 1  Ga.  583. 

Equivalent  Words.  —  State  v.  Halpia, 
(S.  Dak.  190a)  91  N.  W.  Rep.  605. 

9M«  8.  *'  Carry  Away.'*  —  State  v 
Witt,  35  Oregon  230. 

Asportation  Inelndad  in  Taking.  — 
A  similar  rule  to  that  stated  in  the  ori^ 
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•S9.  d.  Time.  —  See  note  i. 

rf.  Place  as  Descriptive  of  Offense.  —  See  note  4. 
•56. /.  Ownership   and    Possession  — (i) /«    Geturai — 
OwnmUp.  —  See  note  3. 

038.  (2)  Sufficiency  of  Allegation.  —  See  note  i. 
Sofflelonor  of  Word*  ImportiBg  OwnmUp.  —  See  note  3- 

039.  See  note  i. 

Vo  PutloiiUr  Word!  liwDri*!.  —  See  note  2. 
••O.  (4)  Eg^ect  of  Rule  —  Variance.  —  See  note  j. 

(S)  Necessity  of  Laying  Ownership  in  True  Owner  —  (») 
OwnsnUp  Uukiuwn.  —  See  note  7. 

061.  BOMt  <a  AU«g«tim.  —  See  note  i. 

969.  (b)  OanwU  ud  BpwUl  OwunUp.  —  See  note  I. 

senans,  a  variance  in  the  ipellioK  18  im- 
material.    Evans  V.  State,  150  Ind.  651. 

TlW  OminioD  ot  "Jr."  from  the  name 
of  lb«  alleged  owner  baa  been  beld  to  be 
immaterial.  Wesley  v.  Sute,  (Tex. 
Crim.  1903)  73  S.  W.  Rep.  gfio. 

Loit  Xonsy.  —  In    an    indictment    for 

the  theft  ai  lost  money,  ownership  and 

I    indictment    charging   larceny     possession  are  properly  laid  in  the  real 


inalDotc 

exists  in 

California  as 

,  to  grand 

Urceny. 

People 

V.    Lonncn, 

139    C«l. 

e34- 

AM. 

1.   Sute 

^  V.  Woolsey, 

19  Utah 

c  money  is  his  property, 
lis     constructive     possession, 
I  may  be.     Martin  v.  SUte, 
(Tex,  Crim.  1903)  7'  S.  W,  Rep.  386. 

T.  Boffl8sno7  of  AJlsgation.  —  An  in- 
dictment charging  larceny  of  "  the  prop- 
erty of  some  person  who  is  to  the  grand 


from  a  "  warehouse "  is  supported  by 
proof  of  larceny  from  an  oFBce  which 
was  a  part  of  the  warehouse.  Andrews 
V.  State,  1S3  Ala.  i|2. 

•Se.     3.   See  Hugo  v.  State,  no  Gi 
76S,  wherein  it  wis   held  that  under 
Code  Ga.   ([895),   1    175,  the  allegatio 
that  the   article  is  the  pniperty  of  him      jury  unknov 
from  whose  possession  it  was  taken  is     gation  that   the  i 
not  necessaiy.  to  the  grand  jury  unknown.     Mellon  v. 

•58.  1.  That  Ownenhip  Kay  B«  State,  (Tex.  Crim.  1900)  56  S.  W.  I(fp. 
Allagwl  by  Baeltal  instead  of  by  positive     G7. 

declaration,  see  People  v.   Piggott,   ti6        Chriatlu  Vftiiia.  —  An  indictment  for 
Cal.  509.  larceny    is   not   demurrable   becatise   it 

S.    Evans  v.  State,  iso  Ind.  651.  fails  to  aver  the  Christian  name  of  the 

Vvrds  Equivalent  to  Tboifl  of  Statato.—  owner  of  the  property  and  fails  to  aver 
It  is  not  necessaiy  to  all^e  that  tbe  that  bis  Christian  name  was  to  the  grand 
property  was  "corporeal."  Hendricks  jury  unknown.  Lowe  v.  Slate,  134  Ala. 
.  Sute,   (Tex.  Crim.   igoo)   56  S.   W. 


061.  L  Lane  v.  State,  (Ten.  Crim. 
1898)  45  S.  W.  Rep.  693;  Dawson  v. 
State,  (Tex.  Crim.  1901)  61  S.  W.  Rep. 


Rep.  ss. 

Pi9,     1.    Banlinotes     and    Vonej.  — 
State  V.  King,  95  Md.  115. 

S.  "  Goods  and  Chattsh  Of."  —  Owner-  4S9. 

ship  has  been  held  to  be  sufficiently  laid  Bufltof snoy  of  Troof.  — Onaprosecutfoa 

by  the  following  phrases '     "  The  money  for  theft  of  cattle  where  tbe  state  i*  not 

and  property  of,"  People  f.  Piggolt,  136  able  to  identify  thetn  as  belonging  to  a 

Cat.   jog ;  "  the   persotial   property   of,"  known  owner,  the  allegation  tfaat  such 

SkcHon  K.  State,  149  Ind.  641  ;  "prop-  calde  were  the  property  of  an  tmknown 

erty   of    the    R.    S.    Hndspath   estate,"  owner  is  sufficient,     dementi  v.  State, 

State  V.  Sherman,  (Ark.  1903)  74  S.  W.  43  Tex.  Crira.  400. 

Rep.  a^s.  049,     l.TnllPomsaslonwItblleBTyi'irt- 

««0.     S.   McNight    v.    SUle,     (Tex.  btUty  to  Owner—  Onmn-iKt'p     m     Rait- 

Crim.  tgoo)  j8  S.  W.  Rep.  95.  road.  —  Ownership  is  properly  laid  in  a 

Idam  Sonana.  —  If  the  names  are  iitm  railroad  in  possession  of  property  ■•  m 
107S 
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9««. 
1NI7. 
•68. 
•66. 
970. 
•71. 
•78. 
•7S. 


\ 


See  notes  i,  2,  3. 
See  note  2. 

Bailor  and  Bailee.  —  See  note  3. 
f)  lftraji«  —  See  notes  $,  6. 

f)  Mat  Owaenhip  —  PanafnMp  Property.  —  See  note  I. 
See  notes  3,  4. 
(h)  Property  of  Feme  Covert  —  See  note  3. 
See  note  i, 

(i)  Property  Belongiiig  to  Eftate  of  Deeedent.  —  See  note  3. 
(m)  Ownenhlp  of  Corporate  Property.  —  See  note  4. 
f.  Intent  —  (2)  Felonious  Intent.  — See  note  I. 
(3)  Intent  to  Deprive  Owner  of  Property,  —  See  note  2. 


bailee   at   the  time  when  it   is  stolen. 
Allen  V.  State,  134  Ala.  159. 

Special  Ownerahip  Heed  Vot  Be  Alleged. 
-^  An  information  alleging  general  own- 
ership is  good  although  the  evidence  es- 
tablishes a  special  ownership  only. 
State  V.  Pullen,  3  Penn.  (Del.)  184; 
•    Sharp  V*  State,  61  Neb.  187. 

963.  1.  Sute  V.  Vincent,  (S.  Dak. 
1903)  91  N.  W.  Rep.  347. 

Special  Ownerahip  in  Innkeeper,  Etc.  — 
An  accusation  charging  larceny  from  the 
dwelling  house  of  a  person  named  is  not 
sustained  by  proof  that  he  was  the 
owner  in  fee  of  a  hotel  which  he  rented 
to  and  which  was  conducted  by  another. 
Trice  v.  State,  116  Ga.  602. 

Where  a  guest  at  a  hotel  left  his  grip 
in  the  office  of  the  hotel  when  no  one 
was  present,  and  an  article  was  stolen 
from  the  grip,  it  was  held  to  be  proper  to 
lay  the  ownership  in  the  guest  OdeU 
%,  State,  (Tex.  Crim.  1902)  70  S.  W. 
Rep.  964. 

8.  State  V.  Acebal,  no  La.  129* 

8.  Sute  V.  Rice,  62  Kan.  868;  Mc- 
Mullen  v.  State,  (Tex.  Crim.  1900)  S9 
S.  W.  Rep.  891. 

Principal  and  Agent.  —  Where  prop- 
erty is  stolen  from  the  custody  of  one 
with  whom  the  owner  had  left  it  for 
safe  keeping,  it  may  be  charged  in  the 
indictment  as  stolen  from  the  owner. 
Bailey  v.  Cone,  58  S.  W.  Rep.  435,  22 
Ky.  L.  Rep.  512. 

964.  8.  State  v.  Beaty,  62  Kan.  9,(ifi, 
citing  IS  En  CYC.  of  Pl.  and  Pr.  963 

[964]. 
8.  Sute  V.  O'Connell,  144  Mo.  3^7- 
One   Who  mreo  Property.  —  Sute  v, 

Higgins,  ij6  N.  Car.  ixu. 
fl66.     8.  Where  Special  Ownership  Vot 

jt»iMd.  —  An  indictment  for  the  theft 

nf  a  yearling  alleging  ownership  in  B. 

is  sustained  by  proof  that  the  animal 


came  into  D.'s  possession  about  the 
time  it  was  missed  by  B.,  and  that  it 
ran  with  D.'s  cattle,  since  the  issue  of 
special  ownership  is  not  raised.  Denton 
V.  Sute,  (Tex.  Crim.  1902)  69  S.  W. 
Rep.  142. 

6.  An  Allegation  of  Ownerahip  in  the 
Tme  Owner  will  create  a  fatal  variance 
where  the  evidence  shows  possession 
by  an  estrayer.  Williams  v.  State,  (Tex. 
Crim.  1899)  51  S.  W.  Rep.  904. 

967.  1.  Mattox  v.  State,  115  Ga. 
212,  citing  12  Encyc.  of  Pl.  and  Pa.  967. 

Ownership  of  Landlord  and  Tenant.— 
In  Louisiana,  until^the  shares  of  a  crop 
raised  on  shares  between  a  landlord  and 
tenant  are  allotted,  ownership  should 
be  laid  in  the  landlord.  State  v.  Jacobs, 
50  La.  Ann.  447. 

96§.  8.  Firm  Heme.  —  Porter  v. 
Com.,  61  S.  W.  Rep.  16,  22  Ky.  L.  Rep. 

1657. 

4.  Smith  V.  Sute,  133  Ala.  145. 

909.  3.  Property  Aoqnlred  After  Sepa- 
rating from  the  Husband  may  be  alleged 
as  the  property  of  the  wife.  Le  Cointe 
v.  U.  S.,  7  App.  Caa.  (D.  C.)  16. 

970.  1.  Cmnmnnity  Property.  — Sute 
V,  Dredden,  i  Marv.  (DeL)  52a. 

971.  8.  In  SatoU  of  Beeedent.  — 
Under  Pen.  C^de  Cal.,  9  956,  an  infor- 
mation for  larceny  laying  ownership  in 
the  estate  of  a  deceased  person  is  suf- 
ficient.   People  V,  Prather,  120  Cal.  660. 

973.  4.  Mattox  v.  Sute,  115  Ga. 
212  {citing  12  Encyc.  of  Pl.  and  Pa. 
973,  and  holding  that  it  is  not  neces- 
sary, even  as  against  a  special  demurrer, 
to  allege  incorporation] ;  Sute  v. 
Fogerty,  105  Iowa  3a. 

975.  1.  Sute  V.  Boyce,  65  Ark.  82; 
Sute  V.  Smith,  31  Wash.  245. 

8.  Sullivan  v.  Territory,  8  Okla.  499; 
Stcil  V.  Territory,  (Okla.  1903)  71  Pic. 
Rep.  653. 
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970.  See  note  i. 

A.  Want  of  Owner's  Consent.  —  See  note  4. 
977.  See  note  i. 

i.  Description  of  Property  — (i)  General  Rule  as  to 
Certainty.  —  See  note  2. 
»78.  See  note  1. 

979.  See  notes  i ,  2. 

980.  (2)    General    Description  ~  Usual    Names    by     Which 
Articles  Are  Ktiown.  —  See  note  i. 


BqiiVklMIt  TwtU.  —  "Wilh  intent 
*  *  *  to  appropriate  to  himself "  ii 
equivalent  to  the  statement  that  he  did 
actually  appropriate  to  himself.  People 
V.  LammertB,  164  N.  Y.  137.  15  N.  Y. 
Crim.  1 58. 

"  With  the  intent  to  appropriate  it  to 
the  use   and   benefit  of   him.   the   said 


J.  H."  (the  defendant),  is  equivalent  to     975]  ;    Gibson    f 


'  severed  "  the  property  taken  from  the 
ealty.    Long  v.  State,  41  Fla.  509. 

079.  1.  Stale  V.  Bellamy,  63  Kan. 
44 ;  Slate  v.  Dale,  141  Mo.  384- 

2,  Walthour  v.  SiMe,  114  G».  75.  eit- 
Kg  13  Encvc.  of  Pl.  and  Pa.  979. 

OI|)Mtion.  —Brown  V.  State,   116  Ga. 


alleging  an  intent  to  appropriate 
the  Dse  of  the  defendant.  Hendrickt  v. 
State,  (Tex.  Crim.  1900)  56  S.  W. 
Rep.  5S- 

970,  1.  State  v.  Dewitt,  152  Mo. 
76 ;  Martin  v.  Stale,  (Neb.  rgoj)  93  N. 
W.  Rep.  161. 

4.  Cbczem  v.  Slate,  s6  Neb.  496.  See 
also  Long  v.  Stale,  41  Fla.  509,  holding 
that  it  is  unnecessary  to  allege  that  the 
trespass  was  committed  without  the  con- 
sent of  the  owner  of  the  land  from 
which  the  property  was  stolen  if  it  is 
charged  that  it  was  wilfully  committed. 

977.  1.  People  v.  Dilcher,  (Supm. 
Ct.  Spec.  T.)  38  Miac.  (N.  Y.)  89. 

Consent  of  Jolat  Owasn.  —  Scott  v. 
State,  (Tex.  Crim.  1901)  68  S.  W,  Rep. 
680. 

IVithoiit  Conient  of  "  Ihe  Ottmers." 
—  Wesley  v.  State,  (Tex.  Crim.  1903) 
73  S.  W.  Rep.  960 


State.    1 


Ga.    34,- 


Where  Bath  Dvnsnhip  and  Fanetslan     Tex.  Crim.  146. 


State  V.  Uooit,  iig  N.  Car.  494- 

980.  1.  Youns  v.  People,  igj  III- 
336,  citing  13  Encvc.  of  Pl.  amp  Pr- 
980. 

niiutntleiii  —  Wtanng  Apparel.  — 
"  One  cape,  of  the  value,"  etc.,  "  the 
personal  goods  and  chattels  of,"  etc..  ii 
a  sufficient  description.  Waller  v.  Peo- 
ple. 175  111-  "I. 

"  One  watch  of  the  value  of  $55 ;  one 
pair  of  shoes  of  the  value  of  $-■,"  has 
been  held  in  Texas  to  be  a  good  descrip- 
tion. Johnson  V,  Stale,  43  Tex.  Crim. 
103.  So,  in  a  case  of  larceny  from  the 
person,  it  was  held  that  the  property 
was  sufficiently  described  as  "  one  watch 
and  one  pocketknife,"  the  court  saying: 
"  It  was  not  necessary  to  describe  the 
watch  as  being  a  gold  watch,  a  silver 
watch,  or  a  brass  watch ;  nor  was  it 
necessary  to  describe  the  peculiarities 
of    the    knife."     Grissom   v.    State,    40 


,   Bryant  t.   Com.,   68 
\.6.  J4  Ky,  L.  Rep.  447. 
Heck,    I     Marv.    (Del.) 


Chest  or  Trunk.  —  "  Ont  trunk,  of 
the  value  of  two  dollars,"  is  a  sufficient 
description.  Churchwell  v.  State,  117 
Ala.  134- 

"A  Lot  of  Cordviood"  bat  been  held 
to  be  an  insufficient  description.  Wal- 
thour V.  State,  1 14  Ga.  7S- 

Immaterial  Varianett.  —  An  indict- 
ment charging  larceny  of  a  "  certain 
G.  W.  Wells  make,  heavy,  new  cowboy 
saddle  "  is  sustained  by  evidence  of  the 
in  the  usual  form  for  charing;  grand  larceny  of  a  cowboy  saddle,  G.  W.  Wells 
larceny.  People  v.  Opie,  113  Cal.  make.  Slate  v.  Deuel,  63  Kan.  8m. 
394.  An    indictment    for    the    larceny    of 

97S,     1.  Orowinir  Crops. —  Under  Ihe      "fertiliier"    is    sustained    by    proof    of 
Florida  statute  it  need  not  be  alleged  in     the   larceny   of   "  phosphate   fcrtiliier." 
the  indictment   that  the  party   accused     Stale  v.  Elia,  108  L«.  553. 
1OT7 


Ftnoiwl     PropsTt;  - 

Ors.         Under 

Laws  Cal.  1871-1873,  p 

383,  making  the 

stealing  of  gold  ore  a 

rime  whether  it 

is  severed  from  the  ear 

h  or  not  by  the 

parly  charged,  an  info 

mation  charging 

the  stealing  of  gold  ore 

of  the  value  of 

five  hundred  dollars  is 

sufficient  it  il  is 
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•83.  (5)  Application  of  Rules  of  Certainty  to  Particular  Cases 

—  (b)  DMoiptioB  of  Anlmito  ia  OtneraL  —  See  note  2. 

985.  Oraorie  Tenn,  —  See  notes  I,  2,  3. 

088w  JUhm,  Kant,  OtUlAfi,  Xte.  —  See  note  3. 

987.  (d)  DMd  Animal!.  —  See  note  3. 

989*  (•)  Mohqj  —  BaaloioUf  and  Bank  BUla  —  aa.  Description  of  Monet 
Generally.  —  See  notes  3,  4, 


M3«  9.  See  Hardy  v.  State,  iia 
Ga.  18,  holding  that  proof  of  the  lar- 
ceny of  a  fawn-color^  heifer  will  not 
aupport  an  indictment  for  the  larceny 
of  a  "  fawn-colored  Jersey  heifer,  about 
eighteen  months  old."  But  see  Boyd  v. 
Com.,  59  S.  W.  Rep.  si 8*  ^^  Ky.  L. 
Rep.  1 01 7,  wherein  it  was  held  that  an 
indictment  charging  the  larceny  of  a 
horse  "  blemished  of  left  eye  "  was  sup- 
ported by  proof  of  blemish  in  the  right 
eye.  Boyd  v.  Com.,  59  S.  W.  Rep.  518, 
J  J  Ky.  L«  Rep.  10x7. 

9M*  1.  People  v,  Machado»  130 
Cal.  xviii,  63  Pac.  Rep.  66;  Wilbum 
V.  Territory,  10  N.  Mex.  403. 

8.  "  Twenty  head  of  cattle  "  is  a  suf- 
ficient description.  Walton  v.  State,  41 
Tex.  Crim.  454.  But  an  indictment  for 
stealing  cattle  without  specifying  the 
number  is  insufficient.  Mathews  v. 
State,  39  Tex.  Crim.  553. 

8.  Heat  Cattle.—  "  One  neat  cattle  "  is 
a  sufficient  description.  Territory  v. 
Christman,  9  N.  Mex.  583.  And  so  is 
"two  head  of  neat  cattle."  State  v, 
Dewitt,  153  Mo.  7^* 

BtMT.  —  ''A  steer,  the  property  of 
some  person  or  persons  to  the  grand 
jurors  unknown,"  is  a  sufficient  descrip- 
tion.   Oxier  v.  U.  S.,  x  Indian  Ter.  85. 

Calf.—  See  People  v,  Warren,  130  Cal. 

683. 

986*  8.  A  Mart  may  be  described 
as  such.  State  v.  Rathbone,  (Idaho 
1901)  67  Pac.  Rep.  186. 

9§7.  8.  See  Grant  v.  State,  42  Tex. 
Crim.  373,  holding  that  an  indictment 
for  the  larceny  of  hogs  is  not  supported 
by  evidence  showing  that  the  hogs  were 
dead  when  brought  into  the  county. 

9S9.  A.  Sute  V.  Boyce,  65  Ark.  82. 
See  also  Marshall  v.  State,  (Ark.  1903) 
75  S.  W.  Rep.  584,  holding  that  "  thirty- 
five  dollars,  gold,  silver,  and  paper 
money  of  the  United  States  of  the 
value  of  thirty-five  dollars,"  is  a  suffi- 
cient description. 

4.  Jasper  r.  State,  (Tex.  Crim,  100 1) 
61  S.  W.  Rep.  393;  Bell  v.  State,  <Tex. 
Crim.  1901)  62  S.  W.  Rep.  567. 


United  States  Paper  Carreney  Konsy.— 
Nubel  V.  Sute,  (Tex.  Crim.  1901;  65  S. 
W.  Rep.  374;  Dennis  v.  State,  (Tex. 
Crim.  1903)  74  S.  W.  Rep.  559> 

Unitad  States  Currency.  —  Sute  v. 
Williams,  118  Iowa  494;  State  v.  Con- 
nor, 1x8  Iowa  490. 

"  One  ten-dollar  bill,  of  lawful  cur- 
rency of  the  United  States  of  America, 
and  ot  the  value  of  ten  dollars,"  is  a 
sulncient  description.  Spencer  v.  States 
(  rex.  Crim.  1899)  55  S.  W.  Rep.  58. 

"  Two  one-hundred-doUar  bills  and 
one  fifty-dollar  bill,  lawful  money  of 
the  United  States,"  is  good  under  the 
Code  of  Washington,  State  v.  Bums, 
X9  Wash.  S3. 

"  Twenty-two  dollars  and  fifty  cents 
in  lawful  money  of  the  United  States, 
of  the  value  of  twenty-two  dollars  and 
fifty  cents,"  is  a  sufficient  description. 
State  V,  Fisher,  106  Iowa  658. 

"  Certain  securities  and  obligations 
of  the  said  United  States,  current  as 
money  and  being  in  the  national  cur- 
rency and  money  of  the  said  United 
States,  of  the  value  ♦•♦  tnc  re- 
spective kinds,  descriptions,  ♦  ♦  • 
whereof  the  grand  jurors  *  *  *  can- 
not give,"  is  broad  enough  to  cover 
both  the  money  of  the  United  States 
and  also  its  obligations  to  pay.  Davis 
V,  U.  S.,  18  App.  Cas.  (D.  C.)  468. 

Necessity  of  Proof  %tnder  Unnecessary 
Allegation.  —  Marshall  v.  State,  (Ark. 
1903)  75  S.  W.  Rep.  584. 

Greenback.  —  "  Paper  currency  of  the 
United  States  of  America,  commonly 
called  greenbacks,"  has  been  held  to  be 
sufficient.    Turner  v.  State,  134  Ala.  59. 

"  Seven  Dollars  in  Silver  "  is  supported 
by  proof  of  five  silver  dollars  and  two 
dollars  in  minor  coins.  Edwards  v. 
State,  (Tex.  Crim.  1903)  68  S.  W.  Rep. 

795. 

An  Insaffleient  Deseription  of  Part 
of  the  money  alleged  to  have  been 
stolen  will  not  vitiate  the  indictment  or 
information  as  to  other  money  cor- 
rectly described.  Caskey  v.  State,  (Tex.  - 
Crim.  1899)  so  S.  W.  Rep.  703. 
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991.  bmM  tn  Want  sf  AMumt*  DtMripOos.  — See  note  i. 

a.  Value.  —  See  note  2. 
998.  tc.  Banknotes  and  Bank  Bills,  —  See  note  t. 

(f)  Written  InitraouaU  —  Tftlubl*  P^tn  —  aa.  In  Ginual.  - 
See  note  2. 

994.  M.  Checks,  Noi-es,  and  the  Likb.  —  See  notes  i,  2. 
993.  «.  Railroad  Tickets.  —  Sfie  note  3- 

,  Value  —  (i)  In  General.  —  See  note  2. 


(2)  Statutory  Offense  —  Value  Disregarded.  —  See  note  3. 
998.  (3)  Sufficiency  0/ Allegation-   ''  _  .       -  _ 

L  —  Sec 


-  (b)  Af  gregata  VUu  «f  Inaral 
ArtlciM.  —  See  note  i. 

999.  AMignmMt  of  BtparaU  Talim  FrtttntU*.  —  See  note  I. 

1900,  k.  Larcenv  from  Dwelling  House.  — See  notes 
1,  2. 

1901.  H.  Larceny  by  Bailee   and  After   Breach  of 
Trust.  —  See  note  3. 

Ml.     1.  Verberg  v.  Stite,  137  Ala.  BUI  of  ExslwDge  or  Draft.  — SUte  v. 

73;  Lang  V.  Stat«,  43  Fla.  595!  State  f.  O'CoddcII,  144  Uo.  387.  ^oUowhs  Pt>«ll>i 

William*,    118    Iowa    494!    People    v.  v.  People,  7a  N.   Y.  334,  itated  in  the 

Spencer,  (Countr  Ct.)  a;  Misc.  (N.  V.)  original  note. 

491.  BankChack. —  In  /'ntfu^faniaacbeck 

%,   State    V.    Wilson,    66    Kan.    473;  mutt  be  alleged  as  of  or  on  aome  bank. 

Bailey  v.   Com.,   (Kj.   1900)   58  S.  W.  Com.  v.  Shiseler,  7  Pa.  Dial.  341. 

Rep.   425;  State  v.   Palmer,    10   Wash.  999.     8,    Qentral  Dewrlption.  —  Tbe 

ao7.     To  the  same  effect  see  People  v.  rule  in  Delamart  is  in  accord  with  that 

Lammerts,  164  N.  Y.  137,  wherein  oinis-  stated   in   the  original  note.       State  v. 

aion  of  the  word  "  money  "  was  held  not  Spencer,  a  Penn.   (Del.)   135. 

to  be  a  fatal  defect,  inasmuch  as  this  im-  Xora  Paitioular  DaMriptloo.  —  Contra, 

perfection  in  form  did  not  tend  to  preju-  State  v.  Spencer,  2  Penn.  (Del.)  aas- 

dice   tbe   aubstantial   rights  of   the   de-  906,     S.  Sullivan    v.     Territory,    B 

fendant.     But  sec  Whitson  v.  State,  160  Okla.  499. 

Ind.  510.  sustaining  Merwin  v.  People,  8.  Laroray  from   SvalUng.  —  Stater. 

a6   Mich.  agS,   set  out   in   the   original  Weber,  ijS  Mo.  357. 

note.  908.     1.   State  v.  O'Connell,  144  Mo. 

ETldaneaaf  Valne.  —Turner  v.  State,  3871  State  v.  Koplan,  167  Mo.  198. 

i>4  Ala.  59.  990.     I.  Exeaptlm  —  Property  of  ITnl- 

Oanrndlan  Bllli  are   not   money   within  form  Valoa.  —  In  a  prosecution   for  lar- 

tbe  meaning  of  the   IVathington  Code,  ceny  of  money,  failure  to  prove  tbe  1ar< 

and    cannot    be    described    as    lawful  ceny  of  all  the  money  alleged  doea  not 

money  of  the  United   States.     State  v.  constitute  a  variance.     Pones  f.   State, 

Phillips,  37  Wash.  364-  43  Tex.  Crim.  : 

903.     1.     Konsy.  —  Sec     Perry    v.  lOOO.     " 

Sute,    43    Tex.    Crim.    540.    folloviint  Ga.  710. 

Otero  V.  State,  30  Tex.  Ap.  45°'  8.  Lodger  la    Dwelling,  —  An  indict- 

S.  Conntj  Warrant.  - —  An  indictment  ment   for  larceny  from  the  house  of  a 

alt^DK     the     larceny     of     "  Hamilton  named  person  is  sustained  by  evidence 

county  warrant  No.  41,311,  of  the  value  that  the  person  occupied  a  room  in  the 

of  one  hundred  and   sixty-iive   dollars,  house  and  that  the  larceny  occurred  in 

the  personal  properly  of  Ham-  that  room.     Farlinger  v.  State,  no  Ga. 


Uton  county," 
gan,  1 09  Tenn. 

994.     1.   Young 
336,  cUing  13  Emc 


good.     State  f.   Hor- 
Feople,   193  111. 


3'3- 


1001.     3,    Young    c     State,     (Tex. 
:rim.  1903)  7S  S.  W.  Rep.  798. 
Bailment —  Consideration.  —  In  charg- 
994.  ing  larceny  of  a  bailment,  it  is  not  nec- 

2.  People  V.  Lovejoy,  37  N.  Y.  App.  easary  to  allege  any  consideration  tbere- 
Div.  S3,  ritinf  IS  Ehcvc,  op  Pt.  and  for.  Caskey  «.  State,  (Tex.  Crim.  1899) 
Pl  994>  50  S-  W.  Rep.  703. 

1079 


iooi.io#a 


LARCENY. 


Vol.  XII. 


lOOl.  o.  Property  Stolen  in  Another  Jurisdiction.  — 
note  4. 

1MI9*  WbtA  Proparty  Zi  Stolen  in  Siitw  State  or  Foreign  Oenntry.  —  See 
note  2. 
1003.  \q.  Larceny  by  Wife  from  Husband. — See  note  2^j.] 

17.  DTTPLIOITT  —  JOIKDEB  OF  COUHTS  AVD  OFFSVSES — 

1.  OonFiotion  of  Lesser  OfEenie.  —  See  note  3. 

OonTioUon   of   Lftreen j  under    Charge   of   Kindred  Offnie.  —  See 
note  4. 

lOtfS.  See  note  i. 


Particular  Facts  constituting  the  bail- 
ment need  not  be  alleged.  State  v, 
Barry,  77  Minn.  128;  Com.  v.  Baturin, 
Jj  Pa.  Co.  Ct.  161  ;  Elton  v.  State,  40 
Tex.  Crim.  339. 

Necessary  AUegaiions.  —  An  indict- 
ment for  larceny  by  a  bailee  must  con- 
tain the  name  of  the  bailor  and  a  con- 
cise statement  of  the  purpose  or  use  for 
which  the  property  was  intrusted  to  the 
defendant.    State  v.  Holton,  88  Minn. 

171. 

1001.  4.  State  v.  Williams,  147 
Mo.  14;  Keith  v.  Territory,  8  Okla. 
307;  Rose  V.  State,  (Tex.  Crim.  1901) 
6$  S.  W.  Rep.  911. 

In  Either  County. —  Homer  v.  State, 
(Tex.  Crim.  1901)  65  S.  W.  Rep.  371. 

Charging  Taking  in  One  and  Asportation 
into  Another  County  was  held  to  be  good 
in  People  f.  Prather,  134  Cal.  386. 

1003.    8.   People  v.  Black,  122  Cal. 

73. 

1003.  2/7.  Larceny  hy  Wife.  — An 
indictment  against  a  married  woman  for 
stealing  the  goods  of  her  husband  need 
not  aver  that  she  was  his  wife  and 
wrongfully  took  the  goods  when  about 
to  leave  him.  Rex  v,  James,  71  L.  J.  K. 
B.  an,  (1902)  I  K.  B.  540,  86  L.  T.  N. 
S.  202,  66  J.  P.  217,  so  W.  R.  286. 

8.  Orand  and  Petit  Larceny.  —  Storrs  v. 
State,  129  Ala.  loi ;  Long  v.  State,  4a 
Fla.  509 ;  People  v.  Stein,  80  N.  Y.  App. 
Div.  357. 

Simple  Larceny  and  Larceny  from  DweU- 
ing.  —  In  Georgia,  under  an  indictment 
for  simple  larceny,  the  accused  can  be 
convicted  of  larceny  from  a  house. 
Mattoxt/.  State,  115  Ga.  212.  So  a  con- 
viction for  simple  larceny  may  be  had 
under  an  indictment  charging  larceny 
from  the  house.  Blandford  v.  State, 
115  Ga.  824. 

Lareeny  and  Xifldemeanor.  —  In  Dela- 
ware, where  a  person  is  indicted  for  lar- 
ceny and  the  evidence  fails  to  prove 
felonious  intent,  he  is  entitled  to  an  ac- 


quittal, and  cannot  be  convicted  of  a 
misdemeanor  under  Act  DeL,  March  9, 
1883,  Rev.  Code  Del.,  p.  944.  State  v. 
Palmer,  (Del.  1902)  53  AtL  Rep.  359. 

Under  an  Aoensation  of  Larceny  Iroin 
the  FerBon,  where  the  evidence  showed 
that  the  stealing  was  not  from  the  per- 
son of  the  prosecutor,  but  from  his 
clothes,  a  conviction  for  simple  larceny 
was  held  to  be  proper.  Lavender  v. 
State,  107  Ga.  707. 

4.  Under  Charge  of  Bobbery.  —  Rambo 
V.  State,  134  Ala.  71 ;  Duffy  v.  State, 
154  Ind.  250;  State  v.  Nicholson,  124 
N.  Car.  820. 

Under  Charge  of  Burglary.  —  State  v. 
Woods,  137  Mo.  6. 

Charge  of  Larceny  frma  Building. — 
State  V,  Langford,  55  S.  Car.  322. 

Larceny  from  the  Person  and  Focket.  — 
An  indictment  charging  larceny  from 
the  person  and  pocket  of  another  in  a 
single  transaction  is  not  duplicitons. 
State  V.  Dunn,  66  Kan.  483. 

Effect  of  Acquittal.  —  See  Sharp  r. 
State,  61  Neb.  187,  wherein  it  was  held 
that  the  crime  of  burglary  and  the  lar- 
ceny resulting  therefrom  are  not  so  con- 
nected in  law  as  to  preclude  a  convic- 
tion for  larceny  merely  because  the  ac- 
cused has  been  prosecuted  for  the 
burglary,  resulting  in  a  mistrial.. 

Lareeny  and  Embezzlement.  —  In  State 
V.  Burks,  159  Mo.  568,  it  was  held  that 
a  conviction  of  grand  larceny  under  an 
indictment  for  embezzlement  was  im- 
proper notwithstanding  a  statute  appar- 
ently allowing  it.  See  also  Embezzle- 
ment. 

If  ew  Trial.  —  Where  the  accused  is 
convicted  of  larceny  under  an  indict- 
ment charging  larceny  and  embezzle- 
ment in  two  separate  counts,  the  grant- 
ing of  a  new  trial  upon  his  motion  opens 
the  case  for  retrial  upon  both  counts, 
btate  V.  Balsley,  159  Ind.  395. 

1005.  1.  People  v.  Frazier.  (Snpm. 
Ct.  Spec.  T.)  36  Misc.  (N.  Y.)  aSo. 
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1003.  S.  TarUtilm  of  Cliarge  in  Sepuat*  Conuti.  —  See  note  2. 
1000.  3.  LuoeDy  of  Several  Artidet  —  ArUolw  Bdoaflat  ta  In* 
OvBtr.  —  See  note  i. 

1007.  ArtklM  Bdoagiog  U  Mfimt  Owmwi.  —  See  note  I. 

1008.  BpMUa  DMlcnuion  of  Owmt.  —  See  note  l. 

4.  /oinder  of  OfliBiuea  in  Separata  Connta — a.  GENERALLY. 
—  See  note  3. 
1000.  t.  Application  of  Rule  to  Particular  Cases  — 

luBMf  ud  EaaaiviuK  Stoln  Prapnrtr.  —  See  note  2. 

Bnrglu7  ftnd  BrMking  uid  Katttlaf .  —  See  DOtC  3- 
1010.  iMtmaj  uid  EmbwdmiHit.  —  See  note  2. 
c.  Election.—  See  note  3. 
T.  IKBTXQOTIOBS  —  1.  Generally.  —  See  note  4. 


State,  (Tex,  Crim.  1897)  4'  S.  W,  Rep 
634. 

4.  Onlf  Imum  laTolTed.— Martin  v. 
Slate,  iij  Ala.  64:  Cheiem  v.  State,  s« 
Neb.  496;  Slate  v.  Lindley,  13  S.  Dak. 
248;  Pace  V.  State,  4'  Tex.  CHm.  aoj  ; 
Stokes  V.  State,  (Tex.  Crim.  1903)  10 
S.  W.  Rep.  95. 

If  the  proof  lubstantially  aiutaint  an 
itlegaiion  of  the  indictment,  it  Is  aol 
:rror  for  the  court  to  refute  a  charer 
which  would  BUume  the  failure  of  lucb 
proof.    Green  v.  State,  114  Gb.  giB. 

Theft  Snerklly  And  Lkroeny  from  Pw- 

■on.  —  On  a  prosecution  for  theft  from 

the  person,  it  is  proper  for  the  court  to 

deline  theft  in  general.     Still  v.  State, 

( lex.  Crim.  1899)  50  S.  W.  Rep.  jss- 

If  the  charge  of  the  court  contain* 

8,  State     V.     Hnmpbrejra,      (Orrfon     all  the  element*  of  theft  aa  defined  by 

1903)  70  Pac.  Rep.  834.  the  itatute,  il  is  sufficient.    Chitwood  v. 

BrvaklDK  And  Enttring  and  Entning     State,  (Tex.  Crim.  1903)  71  S.  W.  Rep. 

Without  BrtkUng  may  be  joined  m  the     973. 

same    indictment.     Slate    v.    Flanagan,         SpMdal    lutrnetlaa   oa    Xattar    One* 

48  W.  Va.  IIS.  Chifged.  —  People  v.  Prather,   120  Cal. 

ie09.    %.   CoiTMdan.  —  Tbe      w«rd     660;   People  v.  Holmes,   116  Cal.  4S1: 

"recovering"   in   the  catchline  of  the     State  f.  Rathbone,  (Idaho  1901)  67  P«c, 


IMU,    S.  DUtont  Ihnwi  I«U  In 

■•pant*  Connti.  —  Dawson    v.     State, 
(Ten.  Crim.  1900)   S5  S.  W.  Rep.  49. 

lOOS.  1.  PTOMentin  or  ConvioUaii 
for  On*  «f  SoTsnJ  Article*  Chargwl.- 
State  V.  Uoore,  tag  N.  Car.  494;  ens' 
torn  V.  State,  40  Tex.  Crim.  14 

Proof  of  All  Prepat;  Stolen  a*  Ch«rg«d 
is  not  necessary  to  a  conviction.  Raines 
t>.  Sute,  4a  Fta.  141. 

1007.  1.  Furnace  v.  SUte,  153 
Ind.  93;  Stale  v.  Congrove,  109  Iowa 
6£;  Slate  v.  Douglaa,  36  Nev.  196; 
State  f.  Mickel,  13  Utah  507 ;  Ackermao 
f.  Stale,  7  Wyo.  504- 

Allegatin  of  One  OlTenM.  —  State  v 
Bliss,  27  Wash.  463. 

1008.  1.    Suie    v.    Congrove     >oc 


original  text  is  of  course  a  misprint  \< 
"  receiTing." 

Sun* Oflsnie  CliarKe^, —  People  v  Wit- 
son,  isi  N.  Y.  403. 

S.  State  V.  Huey,  4S  La.  Ann.  13S2: 
Com.  v.  Church,  17  Pa.  Super.  Ct.  39; 
Ackerman  v.  State,  7  Wyo.  504. 

1010.  a,  Davis  V.  U.  S..  iS  App, 
Cas.  (D.  C.)  468. 

S.  Reed  v.  Stale,  147  Ind.  41 ;  8701110 
V.  State,  (Tex.  Crim.  1903)  7'  S.  W. 
Rep.  844. 

Suns  Trmntaetian.  —  In  Texas  it  his 
been  held  that  where  an  indictment  in 
three  counts  is  based  on  the  sam? 
transaction,  the  state  need  not  elect  on 
which  connt  it  will  prosecute,     Bralt  ;'. 


State  V.  Fogerty,  loj  Ipwa 
33;  Pace  V.  Stale,  41  Tex.  Crim.  203; 
Bynum  v.  State,  (Tex.  Crim.  1903)  Jl 
S.  W,  Rep.  B44. 

IdentlflMtlon  of  Konef.  —  It  is  oot 
necessary  for  the  court  specifically  to 
instruct  the  jury  as  to  what  is  necessary 
to  constitute  the  identification  of  money. 
Pones  V.  State,  43  Tex.  Crim.  201. 

lactraeden  on  a  Charg*  Outride  of  th* 
laformatlmi  is  erroneona.  State  p.  Phil- 
lips, a;  Wash.  364. 

Bobtwry  and  larcanT.  —  On  a  prose- 
cution (or  robbery,  where  the  evidence 
tends  to  show  a  larceny,  tbe  court 
should  instruct  upon  the  crime  of  lar- 
ceny as  included  within  the  charge  of 


r 
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lOll,  See  notes  i,  2. 
1019.  2.  Detoition  of  Offenie.  —  See  note  2. 
3.  Value.  —  See  note  4. 

101 5.  4.  Ownenhip  and  PoueitloiL  —  See  note  2. 
PoMMtioB  of  atomtly  MoImi  ftoportj.  —  See  note  3. 

1014.  See  note  i. 

6.  Intent  —  See  note  2. 
lOlff.  See  note  i. 

1016.  TI   VxuiOT  AVO  JVDGXXVT  — 1.   In  GeneiaL 
note  2. 


—  See 


robbeiy.    Sute   v.    Dengel,    24    Wash. 

49* 

101 1.  1.  PvchMt.  -  Hodge  v.  State, 
41  Tex.  Crim.  339. 

CiNUBttaatUl  iTidtDM.  —  Where 
there  is  neither  a  confession  by  the  ap- 
pellant nor  positive  proof  of  the  gist  of 
the  offense,  the  case  is  one  resting  on 
circumstantial  evidence,  and  it  is  funda- 
mental for  the  court  not  to  charge 
thereon.  Pace  v.  State,  41  Tex.  Crim. 
J03. 

%,  Ray  V,  State,  ia6  AU.  9. 

•tiftUiif  and  BsMiTing  Stolon  Proptrtj. 

—  An  instruction  open  to  the  construc- 
tion that  it  authorized  the  jury  to  con- 
vict the  defendant  of  horse  stealing  if 
he  received  the  horse  knowing  it  to 
have  been  stolen  is  erroneous.  Gilbert 
V.  Com.,  106  Ky.  919.  To  the  same 
effect,  see  Hodge  v.  State,  41  Tex. 
Crim.  229. 

Whtrs  ths  Taking  Is  Admittsd,  and  the 
only  question  is  whether  such  taking 
was  theft,  an  instruction  relating  to  the 
possession  of  stolen  property  should  not 
be  given.    State  v,  Sasseen,  75  Mo.  App. 

197. 

1019.  9.  When  IMlniUon  Unneees- 
•ary. —  Where  the  evidence  warranted 
the  court  in  advising  the  jury  that  the 
property  was  stolen,  it  was  held  that 
there  was  no  occasion  for  defining  lar- 
ceny.   People  V,  Carey,  125  Mich.  535. 

4.  Bishop  r.  People,  194  111.  365; 
Osborne  v.  State,  (Tex.  Crim.  1900)  56 
S.  W.  Rep.  53. 

Where  Vslne  Is  Hot  of  the  Ematim  of 
the  Oifense  the  court  need  not  instruct 
thereon.  Chitwood  v.  State,  (Tex. 
Crim.  1903)  7'  S.  W.  Rep.  973. 

1019.    2.  OwnersbiD  and  PoatSMfon. 

—  See  St.  Clair  v.  State,  (Tex.  Crim. 
190 x)  64  S.  W.  Rep.  238. 

Ownership  Laid  in  Differ APt  Persons.— 
Where  ownership  was  laid  in  two  per- 
sons in  separate  counts,  it  was  held  to 
be  proper  to  instruct  the  jurors  that  if 


they  found  the  ownership  in  either  of 
these  persons  as  alleged  in  either  count, 
they  were  authorized  to  find  the  owner- 
ship proved  as  alleged.  Roberts  r. 
State,  (Tex.  Crim.  1902)  70  S.  W.  Rep. 

423. 

3.  State  V,  Hoshaw,  89  Minn.  307. 

Corpus  DtlictL  —  State  v,  Sanford, 
(Idaho  1902)  (^"j  Pac.  Rep.  492;  State 
V.  Brundidge,  xi8  Iowa  92;  State  v. 
Deuel,  63  Kain.  8zx;  State  v.  Bliss,  Z7 
Wash.  463.  See  also  Van  Straaten  v. 
People,  26  Colo.  184. 

101 4.  1.  States.  Harras,25  Wash. 
416,  ciling  \2  Encyc  of  Pl.  and  Pi. 
X013. 

8.  Verberg  v.  State,  137  Ala.  73; 
State  V,  Riggs,  (Idaho  1902)  70  Pac 
Rep.  947 ;  Melton  v.  State,  (Tex.  Crim. 
1900)  56  S.  W.  Rep.  67. 

An  instruction  that  "  if  the  defendant 
took  the  property,  and  afterwards  con- 
verted it  to  his  own  use,  this  is  a 
felonious  taking,"  is  erroneous.  Dozier 
V.  State,  130  Ala.  n. 

When  the  evidence  presents  the  is- 
sue the  court  should  charge  on  the 
removal  of  the  property  on  the  part  of 
the  accused  in  good  faith,  believing  he 
had  a  right  to  do  so.  Meerschat  v. 
State,  (Tex.  Crim.  Z900)  57  S.  W.  Rep. 

955. 

Distinction  Between  Larceny  mad  For- 
cible TrespaM.  —  Windom  v.  State,  (Tex. 
Crim.  1903)  T2  S.  W.  Rep.  193. 

101ft.  1.  Long  v.  State,  (Fla.  1902) 
32  So.  Rep.  870;  State  v.  Rutherford, 
152  Mo.  124;  Dobson  v.  State,  61  Neb. 
584;  Chambers  v.  State,  (Tex.  Crim. 
1900)  59  S.  W.  Rep.  261. 

"  Stealing  *>  Without  Word  "  Felonions.** 
—  State  V.  Minor,  106  Iowa  64s;  Phil- 
amalee  v.  State,  58  Neb.  320. 

"Feloniously."— It  is  unnecessary  for 
the  court  to  define  the  word  "feloni- 
ously."   State  V.  Weber,  156  Mo.  249. 

1016.  %,  Unanimity.—- Where  the 
indictment    was    in    two    counts,    one 
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1017.  S.  Oenenl  Tetdiot  —  trpn  ••nnl  Ooauti.  —  See  note  4. 
XOMt  of  Tardlat  at  Oh  Oaut.  —  See  note  5. 

101 8.  3.  Finding  of  Tals*.  — See  notes  i,  2. 

cbkrgiag  CDtiy  witli  intent  to  steal  >nd  1017,  1  TMUKf  Ud  BttdTlag 
the  other  charging  the  taking,  it  wu  Holmi  Oood*.  —  Under  an  Indictment  in 
held  that  a  conviction  of  larceny  waa  (wo  counts  charging  larceny  in  one 
not  warranted  by  a  verdict  of  "  guilty  count  and  receiving  itolen  goods  in  the 
on  bath  counts  "  bjr  eleven  of  the  jurors,  other,  a  findias  by  the  juiy  that  the 
tne  twelfth  agreeing  only  as  to  the  talc-  accused  is  "  guilty  of  receiving  stolen 
ing  and  not  as  to  the  intent.  State  v,  goods  *  *  ■  and  do  not  find  as 
Overby,  117  N.  Car.  314.  charged  in  the  first  and  second  counts," 

Vaming  Grinw.  ~  Under  a  statute  re-     shows   that   the   jury   intended   to   find 
quiring  that  the  verdict  shall  name  the     the  accused  guilty  of  the  offense  charged 
in  the  second  count.     Carano  v.  State, 
J4  Ohio  Cir.  Ct.  93. 

6.  Jolly  V.  U.  S.,  170  U.  S.  4oa. 
'  1019.     1.    Pisher  v.  Stale.  ;>  Kcb. 
531 ;  Holmes  v.  State,  5B  Neb.  197- 

VbIo*  of  Bank  Bills.  —  Reed  v.  Sute, 
(Neb.   1903)  91  N.  W.  Rep.  3»i. 
S.  Com.  V.  Lore,  ai  Pa.  Co.  Ct.  loj. 


guilty,  a  verdi 

the  indictment  "  was  held  to  he  suffi- 
cient where  the  information  charged 
specifically  the  crime  of  petit  larceny. 
Colip  V,  State,  153  Ind.  ^84.  holding 
farther  thnt  the  misnomer  of  the  infor- 
mation as  an  "  indietmenl  "  in  the  ver- 
dict wu  immaterial. 
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1991.  L  GxhbbalBvls.  —  See  note  i. 
1 099.  Code  Ijittm.  —  See  note  I . 

1094.  n.  EnxoT  of  Oevxxal  Buls— 1.  Condnilons  of  law 
V0od  Vot  Bo  Pleaded.  —  See  note  i. 

8.  Allegation  of  Conolusion  of  Law  Baieet  Bo  Lunie.  — 
See  note  2. 


IMl.  1.  Martello  v,  Fusco,  21  R. 
I.  573,  citing  12  Encyc.  of  Pl.  and  Pr. 
1020.     See  also  the  following  cases: 

California,  —  Callahan  r.  Broderick, 
124  Cal.  80. 

Idaho.  —  Ollis  v.  Orr,  6  Idaho  474. 

Illinois,  —  General  Gas  Co.  v.  Stuart, 
69  111.  App.  560 ;  Supreme  Lodge,  etc. 
V.  McLennan,  69  111.  App.  599;  Toles 
V.  Johnson,  72  111.  App.  182. 

Kansas.  —  Townsend  v.  Burr,  9  Kan. 
App.  810. 

Maryland.  —  State  v.  Sch wind.  Quarry 
Co.,  97  Md.  696. 

Nebraska.  —  Markey  v.  School  Dist. 
No.  18,  58  Neb.  479;  Woodward  v. 
State,  58  Neb.  598. 

New  Jersey.  —  Bloomington  Min.  Co. 
V.  Searles,  66  N.  J.  L.  373. 

Ohio.  —  Alter  v.  Cincinnati,  7  Ohio 
Ccc.  369,  4  Ohio  N.  P.  427. 

Oklahoma.  —  Jackson  v.  Green,  (Okla. 
1903)  74  Pac.  Rep.  502. 

Pennsylvania.  —  Moore  v.  Susque- 
hanna Mut.  F.  Ins.  Co.,  196  Pa.  St.  30; 
Snyder  v.  McLanahan,  203  Pa.  St.  55 ; 
Juniata  County  v.  Overseers  of  Poor,  22 
Pa.  Super.  Ct  187. 

Rhode  Island.  —  King  v.  Interstate 
Consol.  R.  Co.,  23  R.  I.  583. 

fVest  Virginia,  —  Longdale  Iron  Co. 
V.  Quesenberry,  50  W.  Va.  451. 

1093.  1.  Sid  way  v.  Missouri  Land, 
etc.,  Co.,  163  Mo.  374;  Mallinckrodt 
Chemical  Works  v.  Nemnich,  169  Mo. 
397 ;  Kittinger  v.  Buffalo  Traction  Co., 
160  N.  Y.  395  [all  three  cases  citing  12 
Encyc.  of  Pl.  and  Pr.  1022  et  seq.^ ; 
S.  Blaisdell  Jr.  Co.  v.  Citizens'  Nat. 
Bank,  96  Tex.  626. 

Real  Party  In  Interest.  —  See  Esch  v. 
White,  82  Minn.  462,  rehearing  denied 
82  Minn.  469;  Van  Dyke  v.  Gardner, 


(N.  Y.  City  Ct.  Gen.  T.)  21  Miac.  (N. 
Y.)  542. 

lOM.  1.  Salem  v.  Lane,  etc,  Co., 
189  111.  602,  citing  12  Encyc.  of  Pl. 
and  Pb.  1024. 

2.  Salem  v.  Lane,  etc.,  Co.,  189  lU. 
602 ;  Everill  v.  Swan,  20  Utah  63,  both 
citing  12  Encyc.  op  Pl.  and  Pr.  1024; 
Sidway  v.  Missouri  Land,  etc.,  Co.,  163 
Mo.  374;  Mallinckrodt  Chemical  Works 
V.  Nemnich,  169  Mo.  397;  Kittinger  v. 
Buffalo  Traction  Co.,  160  N.  Y.  395, 
which  last  three  cases  cited  12  Encyc. 
OP  Pl.  and  Pr.  1022  et  seq,  [1024]. 
See  also  the  following  cases: 

Alabama.  —  Com'rs  Ct.  v.  Medical 
boc,  128  Ala.  257;  Alabama  State  Fair, 
etc.,  Assoc.  V.  Alabama  Gas  Fixture,  etc, 
Co.,  131  Ala.  256. 

California.  —  Jones  v.  Sanders,  138 
Cal.  405. 

Delaware.  —  Reynolds  v.  Fahey,  (Del. 
1903)  55  Atl.  Rep.  221. 

Maine.  —  Bradbury  v.  T.arbox,  95  Me. 

519. 

Maryland.  —  Strauss  v,  Denny,  95 
Md.  690. 

Nebraska.  —  Wabasha  Electric  Co.  v. 
Wymore,  60  Neb.  199. 

New  York.  —  Sbarboro  v.  Health 
Dept.,  26  N.  Y.  App.  Div.  177;  Bush  v. 
Coler,  60  N.  Y.  App.  Div.  56,  affirmed 
170  N.  Y.  587;  Wallace  v.  Jones,  83  N. 
Y.  App.  Div.  152;  Van  Dyke  r.  Gard- 
ner, (N.  Y.  City  Ct.  Gen.  T.)  21  Misc. 
(N.  Y.)  542;  Henriques  v.  Miriam  Os- 
born  Memorial  Home,  (Supm.  Ct.  Spec. 
T.)  22  Misc.  (N.  Y.)  653. 

Pennsylvania.  —  Snyder  v.  McLana- 
han, 203  Pa.  St.  55. 

South  Carolina.  —  Scott  v.  Seaboard 
Air  Line  R.  Co.,  67  S.  Car.  136. 

See  also  Kemp  v.  Jennings,   (Indian 
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1035.  See  note  i. 

3.  Forty  Ii  Not  Bound  by  Alle^tion  of  Conolosion  of  Law. 
See  note  2. 

1036.  4.  Conclniioa  of  Law  Keed  Kot  Bo  Senled.  —  See  note  i. 
ft.  Concluioni  of  Law  Not  Admitted  by  Semorret.  —  See 

note  2. 

I  Oils.  6.  Snrplosaft. —  See  notes  2,  3,  4. 

1090.  See  note  1. 

1031.  m.  What  ABE  CovcLUHOVS  07  Law  —  1.  iBOennral  — 
Ezajnpl«3.  —  See  note  3. 

1033.  See  note  4. 

1033.  Snl7,  Wnn^,  Vnlkwfitl,  IlltgU,  Bto.  —  See  notes  1 ,  2. 


Thomas  v.  Wheeling  Electrical  Co.,  (W. 
Va.   1903)  46  S.  E.  Rep.  ai7- 

4.  Bullock  V.  Butler  Exch.  Co.,  aa  R. 
I.  107,  citing  13  Encvc.  of  Pl.  ahi>  Pr. 

1030.  1.  Frsiii  f.  Burseti,  15a  lad. 
551  Nourae  v.  Welti,  lao  Iowa  708; 
Potts  V.  Polls,  (N,  J.  1899)  43  AU.  Rep. 
loss;  John  D.  Park,  etc.,  Co.  if.  Na- 
tional Wholesale  Dmggiita'  Aasoc,  jo 
N.  Y.  App.  Div.  508- 

1031.  S.  niagal  Jndgnent.  —  The 
allegation  in  a  petition  that  no  proper, 
legal,   or   sufficient  judgment  of   ouster 

2     was    entered    is    1    conclusion    of    the 
[.     pleader.     Dofaerty  v.  Galveston,  19  Tex. 
Civ.  App.  708. 

103».    i.    Tmit.  — Smith  v.  Gauby, 
il      43  Fla.  143. 

1033.  1.  People  V.  Harris,  403  III. 
27J. 

Dnlawftil.—  Callahan  v,  Broderick,  134 
Cal.  80;  Payne  v,  Hoore,  31   Ind.  App. 
ting     3^0,  rehearing  denied  31  Ind.  App.  368; 
See     Bush  r   Coler.  60  N.  Y.  App.  Div.  56; 
Alter  V.  Cincinnati,  7  Ohio  Dec.  369,  4 
*oIo.     Ohio    N.    P.    427 ;    Bo; er    v.    Western 
,.     ..  Union  Tel.  Co.,  134  Fed.  Rep.  346. 

Maryland.  —  Strauss  c.  Denny,  95  Md.  Trongftilly.  —  Schiffman  v.  Schmidt, 
690.  IS4  Mo.  304. 

Mitiouri.  —  Nagel  v.  LindcII  R.  Co..  Threat*,  ImpoiitioD*,  and  KeiuMN. — 
167  Mo.  89;  Drovers  Live  Stock  Com-  To  slate  that  a  thing  was  done  or  ac- 
mission  Co.  v.  Wilson  County  Bank,  95  complished  by  threats,  impositions,  and 
Mo.  App.  aS'-  menaces  is  not  the  statement  of  subslan- 

Ne^raska,  —  Markey   v.   School   Dist.     tive    facts,   but    is   a    mere   conclusion. 
No.  18,  58  Neb.  479;  Qellevue  Imp.  Co.     Tagart  v.  Kern,  a3  Ind.  App.  171. 
V.  Keyser,  (Neb.  1901)  95  N.  W.  Rep.       Inoptrativt,  ITull,  ud  Told. - 
499-  *   "  "'""  "^  '  '''  "'  '"" 


Ter.  1901}  64  S.  W.  Rep.  616;  Lexington 
IF,  Board  of  Education,  65  S.  W.  Rep. 
837.  33  Ky.  L,  Rep.  1663- 
.  lOSW.  1.  Jocelyn  v.  White,  301  111. 
16;  Grand  Lodge,  etc.  v.  Hall,  31  Ind. 
App.  107;  Western  Union  Tel.  Co.  v. 
Mitchell,  91  Tex.  454. 

S.  Salem  v.  Lane,  etc.,  Co.,  189  IIL 
603,  citing   13   Encvc.  op  Pl.   and   Pk. 

lba«.  1.  Sidway  V.  Missouri  Land, 
etc.,  Co.,  163  Mo.  374;  Mallinckrodt 
Chemical  Works  v.  Nemnich,  169  Mo. 
397 ;  Kittinger  v.  BuiTalo  Traction  Co., 
160  N.  Y.  395,  all  three  cases  citing  13 
Encyc   of    Pl.   ano   Pb.    t033   et   jeq. 

tl034]. 

S,  Sidway  v.  Missouri  Und,  etc.  Co.. 
163  Mo.  374 ;  Mallinckrodt  Chi 
Works  V,  Nemnich,  169  Mo.  397 
tinger  v.  Buffalo  Traction  Co.,  160  N. 
Y-  39S>  «ll  three  cases  citing  13  Encvc. 
OF  Pl.  and  Pe.  10J2  et  seq.  [1026]; 
Martello  v.  Fusco,  31  R.  I.  5 
It  Emcvc.  of  Pl.  and  Pr.  I 
also  the  following  cases : 

Colorado.  —  People  v.  Cobb, 
App.  478. 


O/m0.  — W^oer  v.  Wiltsie,  13   Ohio 
Cir.  Ct.  303;  Alter  v.  Cincinnati,  7  Ohio  that  the  third  section  of  aaid  act  i*  con- 
Dec.  369,  4  Ohio  N.  P.  437.  tradictory  of  the  bfteentb  section  of  tali 

|09S.    2.   Western   Union   Tel.   Co.  act,'  and  therefore  '  the  will  of  the  legia- 

V.  Henley,  33  Ind.  App.  14;  Geveland,  lature  cannot  be  ascertained,'  is  entirely 

etc,  R.  Co.  I'.  Shrum,  34  Ind.  App,  96.  too    vague,    indefinite,    and   uncertain," 

S.   Landes    v.    State,    160    Ind.    479 ;  nod     is    merely    a    conclusion    of    the 
1U03 
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10S6*  Gorpontion.  —  See  note  i. 
10S7,  YartovB  niutrOioas.  —  See  note  2. 

1039.  2.  Conftruction  of  Contraota  and  Written  Iiiftmmenti.  — 
See  note  i. 

1040.  3.  Allegations  of  Dnty.  —  See  note  3. 


pleader.  Whttehurst  v.  Jones,  117  Ga. 
803. 

1083.  a.  Dtily.—  Stottv.  Chicago,  205 
111.  292,  quoting  the  whole  text  para- 
graph in  12  Encyc.  op  Pl.  and  Pr.  1033. 

Kaw  York  Coda. —  In  comparison  with 
Wheeler  v.  Dakin,  (Supm.  Ct.  Spec.  T.) 
12  How.  Pr.  (N.  Y.)  537,  set  out  in  the 


TitlatoOAoe. — Where  the  question 
in  issue  was  as  to  which  of  two  bodies 
of  men  constituted  the  Commisaioners' 
Court  of  a  certain  county,  an  allegation 
that  one  of  the  bodies  constituted  the 
"  real  Commissioners'  Court "  was  held 
to  be  a  mere  conclusion  of  the  pleader, 
furnishing  no  data  on  which  the  issue 


original  note,  see  Grob  v.  Metropolitan  of  authority  could  be  determined.    Blil- 

Collecting  Agency,  (Supm.  Ct.  Spec.  T.)  iican  v.  McNeil,  92  Tex.  400. 

30  Misc.  (N.  Y.)  314.  Where  Undue  Influenoe  Is  BaUad  oa 

Legally  Authorised. —  Averments  that  facts  showing  it  must  be  alleged.    Frick 

a  certain  deputy  was  legally  authorized  v,  Kabaker,  116  Iowa  494. 

and  that  he  was  the  lawful  represents-  10SI9.    1    Constmetion  of  Contraet.  — 


tive  of  toe  appellant  company  are  mere 
legal  conclusions.  Old  Wayne  Mut.  L. 
Assoc.  V.  Flynn,  31  Ind.  App.  473. 

1036*  1.  Legal  Organization  of  Cor- 
poration.—  Brooksville  R.  Co.  v.  Byron, 
(Ky.  1899)  50  S.  W.  Rep.  530. 

lOStf.  2.  Taxation. —  So  averments 
that  a  state  tax  is  illegal  and  that  the 


U.  S.  Fidelity,  etc.,  Co.  v.  Dampskibs- 
aktieselskabet  Habil,  138  Aku  348. 

WatTsr  of  Contraet.  —  Cassimus  v. 
Scottish  Union,  etc.,  Ins.  Co.,  135  Ala. 
256;  Crafton  v.  Carmichael,  29  Ind. 
App.  320. 

Continaaaee  of  Paxtnenhip  Agreement. 
—  "The  averment  that  the  agreement 


total  value  of  the  plaintiff's  taxable  continued  as  an  existing  partnership 
property  is  a  certain  sum,  Iowa,  etc.,  until  August  i,  1897,  is  dependent  tqx>n 
Telephone  Co.  v.  Schamber,  15  S.  Dak.  the  averment  that  up  to  that  time  and 
588;  that  a  certain  license  tax  is  un-  up  to  the  present  time  there  had  never 
equal,  unjust,  and  disproportionate  to  been  any  settlement  of  said  copartner- 
that  levied  on  similar  occupations,  Cov-  ship  business,  and  it  is  consequently  a 
ington  V,  Hcrzog,  76  S.  W.  Rep.  538,  25 
Ky.  L.  Rep.  938 ;  or  that  a  tax  assessed 
against  certain  property  is  an  attempt  to 
deprive  the  pleader  of  his  property  with- 


mere  conclusion  «f  the  pleader." 
Bluntzer  v,  Hirsch,  (Tex.  Qv.  App. 
1903)  75  S.  W.  Rep.  326. 
In  an  Action  on  an  Aeoident-fafiinaee 
out  due  process  of  law,  in  violation  of  Polioy,  an  averment  by  the  defendant 
the  Constitution,  Heman  v.  Schulte,  166  that  the  insured  "did  not  die  of  any 
Mo.  409  —  are  mere  statements  of  legal     bodily   injuries   sustained   through   any 


conclusions. 

Baakmptey.  —  An  allegation  that  the 
appellant  was  discharged  from  all  his 
debts,  including  the  judgment  in  con- 
troversy, is  a  mere  conclusion  of  the 
pleader.  Bennett  v.  Lewis,  66  S.  W. 
Rep.  523,  2Z  Ky.  L.  Rep.  2037. 

Eeaeon  for  Court's  Action.  —  "When 
the  pleading  states  that  the  court  would 
not  have  taken  the  action  it  did  if  it  had 


external,  violent,  or  accidental  means 
expresses  a  mere  legal  conclusion. 
Dezell  V.  Fidelity,  etc.,  Co.,  176  Mo. 
253, 

1040.  S.  Allegation  of  Duty.  — 
Drake  v.  Hagan,  zo8  Tenn.  265  Zciting 
12  Encyc.  of  Pl.  and  Pr.  1040I ;  Il- 
linois Steel  Co.  V.  McNtdty,  105  111.  App. 
594;  Develand,  etc,  R.  Co.  v.  Shrum, 
24  Ind.  App.  96;  State  v.  Osbom,  60 


been  advised  of  the  facts  relied  upon,  it    Neb.  415 ;  King  v.  Interstate  Consol.  R. 


merely  states  a  conclusion."    Harlow  v. 
First  Nat.  Bank,  30  Ind.  App.  x6o. 

Truiifer  of  Judgment.  —  An  averment 
that  a  certain  judgment  "thereby  be- 
came the  property  of  defendant"  is 
nothing  more  than  the  conclusion  of  the 
pleader.  Branch  v.  De  Blanc,  (Tex. 
Civ.  App.  X901)  62  S.  W.  Rep.  134. 


Co.,  23  R.  I.  583;  Baker  v,  Louisville, 
etc.,  R.  Co.,  X06  Tenn.  490. 

After  De&ult  the  defendant  may  pro* 
cure  the  vacation  of  a  judgment  against 
him  where  the  declaration  merely  alleges 
duty  without  alleging  facts  from  which 
the  law  will  raise  a  duty.  The  defect, 
being  in  a  matter  of  substance,  is  not 
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1041.  4.  Fonign  lam.  —  See  note  i. 

6.  Trand.  —  See  note  2. 
1043.  6.  Heinhip.  —  See  note  i. 

7.  IndebtednesB.  —  See  note  2. 

1043.  So  •  Qnsnl  Danlkl  of  Indabudnwi,  —  See  note  I. 

1044.  IV.  ALLxa&tiORB  CoHBiaiiso  or  Both  Law  avd  Faoi. 
—  See  note  3. 

1045.  T.  Appabbitt  CovcLiriioiiB  or  Law  —  4.  Title  to  Seal 
Estate.  —  See  note  3. 


cored  bj  the  statute  of  amendmenti  Uld 
jeofails.  Schueler  v.  Mueller,  193  111. 
40Z,  Ttverting  96  111.  App.  303, 

1041.  1.  Thomas  v.  Grand  Trunk 
R.  Co.,  I  Fena.  (Del.)  593;  SilvermaD 
v.  Doran,  (Supm.  Ct.  Eq.  T.)  >3  Misc. 
(N.  Y.)  96. 

S.  Frftod. —  GreeD  v.  Emeus,  135 
Ala.  s6i :  Cochise  County  v.  Copper 
Queen  Coosol.  Min.  Co.,  (Ariz.  1903) 
71  Pac.  Rep.  946;  Peckbam  v.  Watson- 
ville,  138  Cal.  143  :  Toles  v.  Johnson,  ji 
IlL  App.  i8j  ;  Nagel  v.  Lindell  R.  Co., 
167  Md.  89;  Wallace  v.  Jones,  83  N.  Y. 
App.  Div.  151;  Hubbard  v.  Manhattan 
Trust  Co.,  (C.  C.  A.)  87  Fed.  Rep.  si; 
Hieronymus  v.  New  York  Nat.  Bldg., 
etc.,  Assoc,  lOT  Fed.  Rep.  la. 

1044.  1.  Craig  v.  Welch-Hackley 
Coal,  etc.,  Co.,  73  S.  W.  Rep.  1035.  14 
Ky,  L.  Rep.  aaas,  rehearing  denied  74 
S.  W.  Rep.  1097,  as  Ky.  L.  Rep.  23a; 
Buttles  V.  De  Baun,  116  Wis.  313. 

S.  Trenkmann  v.  Schneider,  (Supm. 
Ct  App.  T.)  a6  Misc.  (N.  Y.)  69s  {cit- 


ing 13  Ehcvc.  or  Pl.  AMD  Pr.  1043]; 
Sampson  v.  Grand  Kapidi  School  Ptimi- 
turc  Co.,  SS  N,  Y.  App.  Div.  163. 

1043.  1.  Reynolds  v.  Fabey,  (Del. 
■  903)  SS  At).  Rep.  331 ;  Guenther  v. 
.American  Steel  Hoop  Co.,  (Ky.  1903) 
76  S.  W.  Rep,  419;  Overly  v.  Given, 
(Ky.  1899}  s>  S.  W.  Rep.  ioS9i  Jackson 
V.   Green,    (Okla.    1903)    74    P«c    Rep, 

1044.  S.  Xlxod  Uw  Md  tvA.- 
Livingston  v.  RufF,  65  S.  Car.  184,  tiling 
11  Encvc.  of  Pl.  and  Pr.,  and  qMoling 
as  stating  a  correct  principle,  Clark  o. 
Chicago,  etc..  R.  Co.,  38  Minn.  71,  set 
out  in  the  original  note, 

1045.  3.  George  AdaiDs,  etc.,  Co.  v. 
South  Omaha  Nat.  Bank,  (C.  C.  A.)  133 
Fed.  Rep.  641.  Compar*  Repp  f.  Leaker, 
37  Ind.  App.  360,  holding  that  an  aver- 
ment that  a  certain  person  by  his 
written  agreement  "  settled  upon  hi* 
children  *  *  *  all  bis  real  and  per- 
sonal estate,"  wai  merely  a  conclusion 
of  law. 
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